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I. JURISDICTION STATEMENT
This is an appeal pursuant to the Utah Rules of Appellate Procedure 3 stemming from the
Fourth District Court, Millard County, State of Utah, regarding the Court’s final Orders
regarding the Memorandum Decision denying the Motion to Set Aside Judgment on or about
April 21, 2010, R. p. 4896-4980; the Memorandum Decision denying the Motion to Alter on or
about September 13, 2010, R. p. 5261-5285; and the Memorandum Decision denying the Motion
to Alter on or about November 8, 2010, R. p. 5319-5323.

IL STATEMENT OF THE CASE



. The above named Appellant, Michael Anthony Archuleta, (“Michael”), was charged with
capital criminal homicide for the November 22, 1988 murder of Gordon Church
(“Church™). Addendum, Third Amended Information as Exhibit “1.”

. The case proceeded to trial and Michael was represented during the trial by attorney
Michael Esplin (“Esplin”).

. At the conclusion of the guilt phase of the trial, Michael was convicted of criminal
homicide, a capital offense.

. At the conclusion of the sentencing phase of the trial, the death penalty was imposed. Id.
Warrant of Death as Exhibit “2.”

. Michael then appealed his conviction and sentence and was again represented by Esplin
during the direct appeal of his conviction and sentence.

. The Utah Supreme Court denied Michael’s appeal of his conviction and sentence on or
about March 25, 1993. Id. State vs. Archuleta, 850 P. 2d 1232 (1993) as Exhibit “3.”

. Michael then filed a pro se petition for a writ of habeas corpus in the Fourth Judicial
District Court, challenging his conviction on the ground that he had been denied his Sixth
Amendment constitutional right to the effective assistance of counsel during the guilt and
penalty phases of his trial, as well as on the direct appeal of the conviction. R. p.04,
Petition for Writ of Habeas Corpus.

. Attorney Karen Chaney, representing Michael pro bono, filed an Amended Petition for
Post Conviction Relief on or about August 11, 1994. R. p.75, Amended Petition for Post-
Conviction Relief.

. Eventually, in response to Michael’s Amended Petition the State moved for summary

judgment. R. p.297.



10.

11.

12.

14.

After arguments, Judge Davis, District Court Judge granted the State’s motion for
summary judgment holding, inter alia, that the claims argued in Michael’s petition were
available to him during the direct appeal; consequently, Michael, having failed to raise
them on direct appeal, was procedurally barred from raising them in his Petition for Post
Conviction Relief. R. p.546, Findings of Fact and Conclusions of Law.

On or about June 26, 1998, the Utah Supreme Court overturned Judge Davis’ judgment ir.
the District Court without much discussion but referencing three cases, and remanded the
case back to the District Court for further proceedings. Addendum, Archuleta vs.
Galetka, 960 P. 2d 399 (1998) as Exhibit “7.”

Dunn v. Cook, 791 P.2d 873 (1990), one of the three cases cited by the Court in
overturning Judge Davis’s ruling, held that a conviction may be collaterally attacked even
if the issue was available on appeal if the Appellant can establish unusual circumstances.
When the trial attorney is the same attorney involved in the appeal, defenses such as
ineffective assistance of counsel are not waived if not asserted on appeal and thus may be
pursued in a post conviction relief petition. Id. Dunn v. Cook, 791 P. 2d 873 (1990) as

Exhibit “8.”

. Attorney Karen Chaney’s license to practice pro hoc vice was revoked because of a

mental breakdown, thus ending her representation of Michael. See, R. p.725-726, June 7,
2001 Ruling and Order; R. p.706, February 13, 2001 Ruling on Motion; R.p.622,
September 8, 2000 Motion for Extension; and R. p.635, September 20, 2000 Hearing
Minutes regarding Motion.

Attorney Edward Brass (“Brass”) was then appointed as new counsel for Michael on or

about June 30, 1999. R. p. 728



15.

16.

17.

18.

19.

20.

21.

Brass then filed Michael’s Second Amended Petition for Post Conviction Relief (“Second
Amended Petition™), which was essentially identical in many aspects to the First
Amended Petition, on or about June 14, 2002, in the Fourth Judicial District Court,
Millard County. R. p. 888, Second Amended Petition.

The State of Utah, in response to the Second Amended Petition, again moved for
summary judgment on or about April 1, 2003. R. p. 1255.

A year later, the State moved for rule 11 sanctions against Brass on or about April 12,
2004. R. p. 1986.

On August 25, 2004, the Trial Court granted partial summary judgment on all claims
except 33(d)-(t) and 35 (0)~(z), finding that claims 1-30 were procedurally barred
pursuant to Judge Davis’ previous order. R. p. 2226, Ruling on Motion for Summary
Judgment.

On March 21 and 22 and on May 17 and 18, 2006, the Trial Court conducted an
evidentiary hearing where Ed Brass presented expert testimony alleging trial counsel was
ineffective for failing to present mitigating factors during the penalty phase of the trial.
See R. p 2753, 2791, 2793, 2891 (transcript), and 2907 (transcript).

The Parties then submitted closing arguments on September 14, 2006 and October 31,
2006. See, R. p. 2990, 3009.

On or about January 22, 2007, Judge Eyre, after taking evidence and closing arguments
on the mitigation issue, denied the Petition for Post-Conviction Relief holding that
mitigating evidence presented at the hearing contradicted the trial counsel’s trial strategy,
as well as Michael’s own testimony that he did not inflict any of the injuries to Gordon

Church. R. p. 3338, Ruling on Petition.



22.

23.

24,

25.

26.

27

28.

29.

On or about March 9, 2007, the Appellant appealed the decisions of the Court regarding
the State’s Motion for Summary Judgment, which is pending before the Court. R. p.
3402.
The undersigned was appointed as counsel for Michael, and submitted a Motion to Set
Aside Judge’ Eyre’s August 25, 2004 and January 22, 2007 Judgments and Motion for a
New Trial on or about July 17, 2009. R. p. 3505-3562.
Judge Eyre issued a Memorandum Decision denying the Motion to Set Aside Judgment
on or about April 21, 2010. R. p. 4896-4980.
Appellant filed his Motion to Alter or Amend Judgment on or about May 4, 2010. R. p.
995-5004.
A Memorandum Decision was filed denying the Motion to Alter on or about September
13, 2010. R. p.5261-5285.
Appellant filed his Notice to Appeal on or about September 20, 2010. R. p.5289-5290.
Appellant filed his Second Motion to Alter or Amend Judgment on or about September
23,2010. R. p. 5291-5292.
A Memorandum Decision was filed on or about November 8, 2010, R. p.5319-5323,
denying the Second Motion to Alter or Amend Judgment.

III. STATEMENT OF FACTS

The findings of fact found in the Utah Supreme Court’s mandatory appeal, “Archuleta I,”

Addendum as Exhibit “3”; Judge Davis’ order granting summary judgment, R. 546; Judge Eyre’s

order granting summary judgment, R. 2226; and Judge Eyre’s denial of post-conviction relief, R.

3338, adequately for the purpose of this appeal, provides a summary of the factual matters before

the Court. As such, a factual summary will not be further provided herein.



IV. STATEMENT OF ISSUES/ PRESERVATION OF ISSUES
L Whether Michael is entitled to the relief sought in his Motion to Set Aside the
Trial Judge’s August 25, 2004 and January 22, 2007 rulings and judgments and/or his
Motion for New Trial.

II.  Whether or not the trial judge applied the correct standards in addressing Appellant’s
Motion to Set Aside.

III. Whether or not the Trial Court erred in denying the Appellant’s Rule 59 Motion to Alter
or Amend Judgment by allowing him to conduct discovery to address the Rule 60 Motion
to Set Aside.

IV.  Whether or not Michael’s mistaken reliance on Brass to properly investigate and pursue
his post-conviction petition justifies relief from the Judge Eyre’s August 25, 2004 and
January 22, 2007 rulings and judgments.

V.  Whether or not Brass provided ineffective assistance of counsel or was grossly negligent
by failing to investigate, pursue and present the following claims regarding the
Appellant’s Post-Conviction Relief:

Issues regarding Wood’s confession to Jorgensen.

Issues regarding David Homer’s testimony.

Issues regarding the failure to contact Gary Hawkins and others regarding

subsequent confessions of Lance Wood.

Issues regarding whether Michael is exempt from the death penalty as provided

for by Atkins v. Virginia, 536 U.S. 304 (2002) and Utah Code §77-15a-101.

5. Issues regarding Esplin’s failure to produce evidence regarding Mr. Wood’s
personality and psychological assessments.

6. Issues regarding Esplin’s failure to obtain Experts/to support Michael’s defense
against the State’s charges.

7. Issues regarding the mental breakdown of the State’s forensic pathologist.

8. Issues regarding Brass’ failure to amend the pleadings.

W N —

+»

VL. Whether Brass prejudiced Michael by introducing prejudicial, rather than mitigating

evidence in his Post-Conviction Relief Petition.



VII.  Whether “cumulative error” undermines any confidence that that Michael received a fair
trial or competent representation regarding post-conviction matters; therefore entitling
Michael to a new trial and/or penalty phase of his trial.

VIII.  Whether or not the death sentence should be outright reversed based upon a lack of
confidence that that Michael received a fair trial or competent representation regarding
post-conviction matters.

IX.  Whether or not Michael has exhausted his State remedies.
V. SUMMARY OF ARGUMENT
The Appellant filed a petition for post conviction relief challenging his conviction and
sentence alleging numerous claims that during his criminal trial, his rights as guaranteed by

Article I, Sections 7, 9, 10 and 12 of the Utah Constitution and the Sixth, Eighth and Fourteenth

Amendments to the United States were violated. Pursuant to the State’s Motion for Summary

Judgment and without fully addressing Michael’s substantive claims and ineffective assistance of

counsel claims, the Trial Court on August 25, 2004, R. p.2226, and on January 22, 2007, R. p.

338, dismissed Michael’s Petition for Post-Conviction Relief. Appellant then filed a Motion to

Set Aside Judge Eyre’s ruling based upon excusable neglect, gross negligence and in ineffective

assistance of counsel. The Trial Court denied the Appellant’s Rule 60(b) Motion. For the

reasons stated herein, the Trial Court erred in its conclusions and applied the wrong standard in
reaching its conclusions. This Court should grant the Appellant his relief by granting him a new
trial and/or sentencing in that the evidence supports Michael’s claims; or in the alternative, this

Court should remand the case to the district court for the purpose of addressing the Appellant’s

claims using the proper criteria and standards as indicated herein.

10



V1. LEGAL ARGUMENT

A. This Court Should Set Aside the Judements of the District Court Pursuant to Rule
60(b)

1. Introduction

In this matter, Michael sought an order setting aside the Trial Court’s August 25, 2004

and January 22, 2007 rulings denying Michael’s post-conviction petition. In determining

whether this motion should be granted, this Court

must not lose sight of the fact that the case before us is a post-conviction petition seeking
habeas corpus relief from a death penalty sentence. A post-conviction proceeding is a
proceeding of constitutional importance, over which the judiciary has supervisory
responsibilities due to our constitutional role. In discharging this role, we must recognize
the stakes involved in post-conviction proceedings, take appropriate steps to satisfy
ourselves of the reliability of convictions and death sentences, and ensure that a
petitioner's fundamental rights are adequately protected.

Menzies v. Galetka, 150 P. 3d 480, 503 (2006).

Motions to set aside are allowed by Utah Rules of Civil Procedure 60(b), which provides

as follows:

On motion and upon such terms as are just, the court may in the furtherance of
justice relieve a party or his legal representative from a final judgment, order, or
proceeding for the following reasons: (1) mistake, inadvertence, surprise, or
excusable neglect; . . . or (6) any other reason justifying relief from the operation
of the judgment. The motion shall be made within a reasonable time and for
reason[ ] (1), . . . not more than 3 months after the judgment, order, or proceeding
was entered or taken. . . . The procedure for obtaining any relief from a judgment
shall be by motion as prescribed in these rules or by an independent action.
[Emphasis added.]

For the reasons found herein, Michael is entitled to have Judge Eyre’s ruling denying

Post-conviction Relief set aside pursuant to Rule 60 (b). It is important to note that the Appellant

is seeking relief pursuant to Rule 60(b) based on three alternative grounds: 1) mistake,

inadvertences, surprise or excusable neglect; 2) counsel provided ineffective assistance of

counsel; and 3) counsel was grossly negligent. As the following demonstrates, the Appellant is

11



entitled to relief on all three grounds justifying relief from Judge Eyre’s ruling denying post-
conviction relief.

2. The Trial Court Applied the Wrong Standard in Determining Whether Michael
was entitled to Rule 60 Relief.

To obtain relief from a judgment or an order, Rule 60 requires the person to pursue the
relief by Motion. See Utah Rules of Civil Procedure 60 (b). Utah Rule of Civil Procedure 7
states that an “application to the court for an order shall be by motion which . . . shall be made
in accordance with this rule. A motion shall be in.writing and state succinctly and with
particularity the relief sought and the grounds for the relief sought.” [Emphasis added.] Rule 7
continues by providing that “motions . . . shall be accompanied by a supporting memorandum.”
Rule 7 (c)(1). Then Rule 7 sets up a briefing schedule to properly bring the issue before the
Court for its ruling. Rule 7(c)(3)(A) mandates the content the memorandum supporting the
motion should contain. Although the language of paragraph 7(c)(3)(A) seems to be specific to
the content necessary for a Motion for Summary judgment, the rule, as stated and quoted above,
also states that all motions must comply with Rule 7. If the “content” requirements of Rule 7
apply, then the memorandum should “contain a statement of material facts . . . which shall be
separately stated and numbered and supported by citation to relevant materials, such as affidavits
or discovery materials.” In fact, Rule 7 contemplates that any fact not “controverted by the
responding party” is “deemed admitted.” Id. The Rule then mandates that after the briefing has
been submitted, then the matter is to be submitted to the Court and the Court at that point may
conduct a hearing. See, Rule 7(d) and (e). The Court may then schedule a hearing to allow the
parties to make oral arguments or to allow presentation of evidence regarding facts which are
disputed. Utah Rule of Civil Procedure 43 provides that upon a motion “based on facts not

appearing of record the court may hear the matter on affidavits presented by the respective

12



parties, but the court may direct that the matter be heard wholly or partly on oral testimony or
depositions.”

In analyzing whether the Trial Court was in error, this Court should be mindful of the
posture of the case and the issues that-were before the Trial Court. The Appellant initiated this
action by filing a Petition for Post-Conviction Relief. The State sought and obtained summary
judgment for every claim found in the Petition for Post-Conviction Relief with the single
exception being the claim regarding whether or not trial counsel provided adequate mitigating
investigation. R. p. 2226. Mr. Brass without any legal justification and without Appellant’s
authority failed to provide responses to the State’s Motion for Summary Judgment essentially all
of the Appellant’s arguments, which resulted in default on virtually all of the Appellant’s claims
found in his Petition. R. p. 1600 and 2226. In this matter, the Appellant filed a Rule 60(b)
Motion for Relief from judge Eyre’s two rulings, August 25, 2004 and January 22, 2007, based
upon Brass’ ineffective assistance of counsel and gross negligence in allowing default judgment.
This Rule 60(b) Motion complied with Rule 7 in all respects by containing evidentiary support
for many of the claims which Brass allowed to be dismissed by summary judgment. In this
Motion, the Appellant complied with Rule 7 by clearly and succinctly stating the facts upon
which he relied, and then supported these facts by affidavits and by citations from sworn
testimony found in the record. The Respondent did not dispute the facts nor did he file any
counter-affidavits creating any facts in controversy. The Respondent did not argue, nor did the
Trial Court find, that the Appellant failed to comply with the rules of civil practice regarding
presenting a proper motion before the Court. The State essentially filed no competing affidavits
to the Appellant’s factual allegations, nor did it request leave of the Court to pursue discovery or

to dispute the evidence presented in support of the Appellant’s Rule 60(b) Motion. The

13



Respondent did not request a hearing pursuant to Rule 7 or Rule 43, nor did the Court set an
evidentiary hearing. In essence, the Rule 60(b) Motion never went past the motion stage. Upon
Michael’s presentation of the evidence supporting his Rule 60 Motion, the State had the burden
to contradict the Michael’s evidence supporting his Rule 60 Motion. Since the State failed to
object or contradict the evidence, the Trial Court, thus this Court, should consider the evidence
the Appellant presented as admitted and true.

In support of his Rule 60 Motion, Michael presented his affidavit, in which the affidavit
of Mr. Brass concurred and which the state did not dispute, that he never requested or otherwise
authorized Mr. Brass not to pursue the issues raised in his petition for post-conviction relief. See
Affidavit of Michael Archuleta, Addendum, Exhibit “29,” R. p. 5032-5046, and Ed Brass,
Addendum, Exhibit “15,” R. p. 5057-5226.

Instead of disputing Appellant’s factual allegations properly submitted in support of his
motions, the Respondent’s Opposition to the Appellant’s Motion for Rule 60 relief argued that
Appellant must “prove prior post-convictions counsel’s ineffectiveness before he would be
entitled to rule 60(b) relief,” R. p. 4648-4751 Respondent’s Opposition p. 7. In addition,
Respondent’s Opposition states that Menzies “makes clear that Archuleta had to prove that prior
post-conviction counsels were ineffective before the Court could grant relief.” Id, Respondent ’s
Opposition p. 2. There is no support for this position in the Utah Rules of Civil Procedure
regarding motion practice.

The Respondent’s reasoning and the Trial Court’s rulings were in error in that they
confused the proof and the necessary analysis required regarding a Post Conviction Relief
Petition with the proof and analysis required regarding whether or not Appellant’s Rule 60

Motion should be granted. Clearly, relief pursuant to a Post-Conviction Relief Petition can be

14



based upon a claim of ineffective assistance of counsel. Furthermore, relief pursuant to the Rule
60 Motion can also be based upon ineffective assistance of counsel. The analysis and standard
of ineffective assistance of counsel in these two actions are completely separate and distinct.

The focus of the Trial Court on the issue of whether or not Michael received ineffective
assistance of counsel as it relates to his Rule 60 motion for relief should have been on whether or
not Mr. Brass failed to investigate and pursue viable claims to obtain Post-Conviction Relief,
not whether or not the claims raised “proved” that Michael was entitled to post-conviction relief.
In fact the Trial Court held as follows:

Based upon the approach employed by the Supreme Court in assessing the Rule 60(b)

motion in the Menzies case, it is the Court’s considered view that the burden of proof

applicable to Petitioner’s ineffective assistance of post-conviction counsel claims is more
than simply a pleading standard. Instead, it requires Petitioner to apply the Strickland
standard and demonstrate, with respect to each of his claims of ineffective assistance of
counsel, that Brass’ representation was objectively deficient and that, but for Brass’
deficient performance, there is a reasonable probability that the outcome of Petitioner’s
post-conviction proceeding would have been different.

R. p. 4896, at p. 38.

In analyzing the issues, it is essential to keep in mind the posture of the case. The
Appellant had filed a “motion” with appropriate supporting documents taking the position that
the Trial Court’s summary judgment should be set aside. Menzies Court stated, with regard to a
district court’s review of a Rule 60(b) motion, as follows:

It is well established that 60(b) motions should be liberally granted because of the

equitable nature of the rule. Therefore, a district court should exercise its discretion in

favor of granting relief so that controversies can be decided on the merits rather than on
technicalities.

Mentzies v. Galetka, 150 P.3d 480, (Utah 2006), quoting Musselman, 667 P.2d at 1055-56.
The Menzies Court also took the opportunity to remind trial courts that “the law should

not be so blind and unreasoning that where an injustice has resulted the [plaintiff] should be

without remedy.” Id. at 503, quoting Martinez v. Smith, 602 P.2d 700, 702 (Utah 1979). This
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Court instructed district courts that while they do have discretion in determining Rule 60(b)
motions that their “discretion is tempered by the fact that the rule is designed to be remedial and
must be liberally applied.” Id.

The burden imposed by the Trial Court in this matter exceeds what is required by a Rule
60(b) Motion and the other civil rules as they relate to motion practice. In other words, to be
entitled to Rule 60(b) relief, Michael simply needs to present viable claims, properly supported,
as Rule 7 requires, that if proven would allow him to ultimately prevail. Menzies supports this
assertion when it held that “[e]ven ‘general denials’ that would allow a litigant to prevail if
proven are sufficient,” and when it stated that “[w]hile the record is far from fully developed
with regard to Menzie’s claims..., [he] is not required to prove any of his claims or meet an
evidentiary threshold in order to demonstrate his claims have merit.” /d. at 518, quoting
Erickson, 882 P 2d at 1149. Furthermore, this Court declared that a litigant seeking rule 60(b)
relief based upon ineffective assistance of counsel or gross negligence only “must proffer some
defense of at least sufficient ostensible merit as would justify a trial on the issue thus raised ” Id.
at 517 quoting Downey State Bank v. Major-Blakeney Corp., 545 P.2d 507, 510 (Utah 1976).

The Court expressly recognized that proof at this posture “does not set an overly

»

burdensome threshold.. ” 1d., and expounded that, in seeking relief under Rule 60(b), “where a
party presents a clear and specific proffer of a defense that, if proven, would [warrant relief] by
the claimant . . . it has adequately shown a nonfrivolous and meritorious defense.” /d. at 17
(emphasis added), quoting Lund, 2000 UT 75, § 29, 11 P.3d 277. The threshold requirement is
whether or not the Appellant has alleged in his Rule 60 Motion that he has “meritorious” claims

regarding the Petition for Post-Conviction Relief of which Brass was ineffective or grossly

negligent in investigating and pursing. The Trial Court erred by obligating the Appellant to
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establish proof that the claims he presented in his Rule 60(b) motion proved he was entitled to
post-conviction relief.

The Trial Court in the present case was critical of Appellant for not conducting discovery
to prove that he was entitled to post-conviction relief. See, R. p. 5261-5285, Memorandum
Decision beginning at Section C. The Court held that the Appellant should have known pursuant
to Menzies that discovery was available. However, Menzies supports the proposition that
discovery is available after the court grants the Rule 60(b) Motion, but not the position that
discovery should be conducted to “prove” he is entitled to post-conviction relief at the motion
stage. Discovery in Menzies was conducted while the Trial Court was considering the Post-
Conviction Petition not when it was considering the Rule 60 Motion. See, Menzies at p. 518-
520. In Menzies, after default and after the Rule 60 motion, the focus shifted to Mr. Brass’
actions regarding the investigation and pursuit of the post-conviction petition. After Menzies
filed his Rule 60 Motion with the appropriate affidavits, the State disputed the facts regarding
Brass’ ineffective assistance of counsel in pursing the petition for post-conviction relief and
sought discovery to defend against the Rule 60 Motion. Id at para. 44. Based upon the State’s
Motion, the Court then set an evidentiary hearing, apparently by the authority found in Rule 43,
“in order to obtain evidence relating to communications between Brass and Menzies during the
period of Brass’ representation.” Id. A hearing was for the singular purpose of addressing Mr.
Brass’ action in pursuing Mr. Menzies’ post-conviction relief so that the court could address the
Rule 60(b) Motion, not whether Mr. Menzies could prove there were claims which “proved” that
he was entitled to post-conviction relief. In the case-in-hand, the State did not dispute any of the
Appellant’s factual allegations, failed to seek discovery and failed to request an evidentiary

hearing. Thus, the Trial Court was obligated to accept the evidence Michael presented as true.
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The Appellant’s evidence clearly supported the proposition that Brass provided ineffective
assistance of counsel and/or was grossly negligent in allowing default and in pursuing any and
all viable claims that Michael had regarding his post-conviction action.

The Appellant’s Rule 60 Motion requested that the Trial Court’s judgments granting
summary judgment, mostly by default, be opened so that he could pursue viable claims that Mr.
Brass failed to pursue or investigate. The evidence provided was simply to demonstrate there
was support for the claims that Brass allowed to be dismissed by summary judgment. The
Appellant, at this posture of the case, clearly supported the proposition, thus proved, that Mr.
Brass was grossly negligent or provided ineffective assistance of counsel in failing to pursue
viable claims for post-conviction relief.

The Appellant certainly has established from the existing record that these claims should
have been explored but were not. Accordingly, this Court should grant the Appellant relief from
Judge Eyre’s summary judgment rulings as indicated herein

-~

3. The Trial Court erred in denying Appellant’s Rule 59 Motion

In response to the Trial Court’s ruling denying his Rule 60(b) Motion, on May 3, 2010,
the Appellant filed a Motion pursuant to Rule 59 asking the Court to allow him to pursue
discovery and also requested an evidentiary hearing to address the Rule 60 (b) Motion. R. 4988-
4989. This motion was supported by the affidavit of James K. Slavens, Esq. R. p. 4990. The
Appellant based this request to supplement the evidence through discovery because, as provided
in the previous section, the Trial Court had assessed the Appellant the burden of “proving” that
he was entitled to post-conviction relief in determining whether or not the Rule 60(b) Motion to
Set Aside should be granted. The Court denied the Appellant’s Rule 59 Motion. R. p. 5261. As

the following demonstrates, the Trial Court’s denial of his Rule 59 ruling was in error.
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Utah Rule of Civil Procedure 59 allows for a party to move the Court to alter or amend
the judgment when it is necessary to take additional testimony or where there is newly
discovered evidence, so long as the motion is filed no later than 10 days after entry of the
judgment. The Appellant’s motion clearly complied with the time requirements of Rule 59.
Michael’s July 2009 Motion to Set Aside focused on claims that his previous attorney, Ed Brass,
provided ineffective assistance of counsel on behalf of the Appellant for the reasons stated in the
Motion. As provided previously herein, the Trial Court’s denial of Appellant’s Motion to Set
Aside was based, significantly, on the fact that Michael had not conducted discovery.
Particularly, the Trial Court made the finding that “[ Appellant] provides the Court with no
evidence concerning the actual extent of Brass’s investigation on these issues. Nor has Petitioner
shown that Brass did not, in fact, investigate what Wood now attests to in his affidavit. Without
this evidence, the Court cannot reasonably conclude that Brass performed deficiently.” R. p.
4896, Memorandum Decision, p. 50. The Court found similarly as to each of the points raised in
the July Motion to Set Aside. See generally, Id.

However, the explanation for the lack of any statements by Brass with regard to his
investigation of the relevant issues in this matter was simple: Brass refused to provide any
information. The undersigned left several messages for Mr. Brass requesting that Brass discuss
with him his position on each of the issues that were raised in Michael’s July 2009 Motion to Set
Aside. However, Mr. Brass never returned any of those calls. R. 4990-4994, Affidavit of James
K. Slavens, para. 15. The Federal Public Defender’s Office also attempted to contact Brass to
determine his position regarding the issues raised in Appellant’s Motion. Id. at 17. Again, Brass
refused to return any calls. Id. af para. 16. In fact, after the Court’s ruling denying the

Appellant’s Rule 60(b) Motion, Appellant’s counsel again attempted to contact Mr. Brass, and
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again with no success. Id af para. 18. Finally, the Appellant was able to obtain an affidavit
from Mr. Brass, which was filed on August 4, 2010, which conclusively answered the Trial
Court’s question regarding the “actual extent of Brass’ investigation on these issues.” The
Appellant established that Brass had failed to investigate and pursue Michael’s claims. R. p.
5057, Addendum, Exhibit “15.”

Regarding the Appellant’s Rule 59 Motion, the Trial Court held that “[n]evertheless, even
excusing and considering Brass’s affidavit, Petitioner still has not shown that the Rule 60 (b)
proceedings should be reopened.” R. p. 5261, at p. 15. The Trial Court also denied the
Appellant’s request that he be allowed to pursue discovery: “because ordinary prudence would
have guarded against Petitioner’s misapprehension that compulsory discovery could be used to
obtain evidence in support of a Rule 60 (b) motion, he is not entitled to the relief he seeks under
Rule 59 based upon surprise.” R. p. 5261, at p. 20. Implied in the Trial Court’s rulings is that the
Court did grant the Rule 59 Motion to the point of at least admitting Mr. Brass’ and Michael’s
Affidavits. See also, R. p. 5253, wherein the Trial Court denied the Respondent’s Motion to
Strike Mr. Brass’ Affidavit.

First, the Trial Court should have granted the Appellant’s Rule 59 Motion for the reasons
that are contained herein. Second, as the following demonstrates, the Trial Court should have
granted the Appellant’s Rule 60 Motion based upon the additional information provided in Mr.
Brass’ and Michael’s Affidavits and considered by the Trial Court regarding the Rule 59

Motion. 1

1 To understand the Trial Court’s ruling as references to the Claim number, the Appellant had
the following claims: (1) Brass failed to fully explore and present a claim under Brady v.
Maryland, 373 U.S. 83 (1963) in relation to Lance Wood’s confessions or, in the alternative,
failed to investigate trial counsel’s ineffective assistance in relation to Wood’s confession; (2)
Brass failed to properly investigate, pursue, and present evidence indicating that witness David
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Considering Mr. Brass’ Affidavit, the Trial Court found as follows:

With respect to claim 1 concerning Brass’s alleged failure to investigate Lance Wood’s
“confession,” claim 2 concerning Brass’s failure to raise a Brady claim, a newly
discovered evidence claim, and a suppression of evidence claim in relation to David
Homer’s alleged recantation, and claim 3 concerning Brass’s alleged failure to investigate
statements made by Gary Hawkins in relation to Wood’s participation in the homicide of
Church, even if Brass’s affidavit shows that his performance was professionally deficient,
the Court independently determined with respect to each of these claims that Petitioner
had failed to satisfy the prejudice prong of the Strickland standard. See April 21, 2010
Mem. Decision at 50-51, 53-54, and 57-60. Thus, the facts alleged in Brass’s affidavit
would not have altered the Court’s decision on these Rule 60(b) claims.

R. p. 5261 atp. 16.

The Trial Court’s ruling, even if it is correct that the Appellant has the burden of
“proving” that he is entitled to post-conviction relief before his Rule 60 (b) motion could be
granted, simply ignores the United States Supreme Court’s ruling in Sears. See Discussion
found in Section A6, which follows.

As to Claim four, the Trial Court, citing on Jacobs v. State, 20 P.2d 382 (2001), ruled that
Mr. Brass reasonably relied upon Dr. Gummow and Dr. Cunningham in not pursuing an Atkins’
claim. R. p. 5253, p. at 16-17. Regarding this issue, Mr. Brass stated in his affidavit that “I did

not recall asking for their evaluation regarding the issue of whether or not Michael Archuleta

Homer recanted his testimony; (3) Brass failed to properly investigate, pursue, and present
evidence concerning the testimony of Gary Hawkins; (4) Brass failed to properly investigate,
pursue, and present evidence concerning a claim of exemption from the death penalty on the
basis of mental retardation; (5) Brass failed to properly challenge trial counsel’s representation
on the ground that trial counsel did not call an expert to compare the psychological profiles of
Petitioner and Wood; (6) Brass failed to properly challenge trial counsel’s representation on the
ground that trial counsel did not retain a blood spatter expert, an expert to testify that Church was
dead or had lost consciousness prior to any torture or abuse, or an expert to testify that the
battery cables used against Church would not have produced a significant electrical shock; (7)
Brass failed to properly investigate, pursue, and present evidence that the State committed a
Brady violation in failing to reveal that Martha Kerr, a Forensic Pathologist for the Utah State
Crime Lab who testified for the State concerning blood evidence, suffered a mental breakdown
prior to her testimony; (8) Brass failed to amend the second amended petition to include claims 1
through 30 that were previously, but erroneously, denied by the Court as procedurally barred,
and (9) Brass prejudiced Petitioner during the post-conviction mitigation case by presenting
evidence that was more harmful than helpful.
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suffered from mental retardation. Rather, we directed the experts, who are both well experienced
in capital litigation, to investigate any and all possible mental health defenses for Mr. Archuleta.”
Addendum, Exhibit “15,” R. p. 5057 at para. 17(c). As the Trial Court recognized, Jacobs stands

2y«

for the proposition that an attorney can reasonably rely on experts’ “conclusions.” However, in
Jacobs, experts were actually retained during the criminal trial to address the competency of the
Defendant. Id. at para. 4. That is not the case in this situation. Neither Esplin, Michael’s
criminal trial attorney, nor Brass retained an expert for the specific purpose of addressing
whether or not Michael suffers from mental retardation. This is quite different than the facts of
Jacobs.

In Jacobs, experts were actually retained for the purpose of determining Jacobs’
competency. The fact of the matter is, Brass was the attorney and had the obligation to
investigate and pursue viable claims, not to just send the case to an expert with instructions to
“tell me what defenses may be available.” An attorney cannot satisfy his obligations by simply
asking an expert, not even an expert relating to mental retardation, to evaluate his/her client and
report what legal claims should be pursued based upon that evaluation. Mr. Brass had the
obligation to pursue and/or eliminate whether or not Azkins provided a viable claim.

As to Claim 5, the Court ruled that “[w]ithout a definitive showing that a comparison of
Petitioner’s and Wood’s psychological profiles constitutes evidence contradicting the State’s
theory of the case, Brass’s affidavit simply does not show that his performance in representing
Petitioner in this respect was deficient.” R. p. 5261 at p. 18. The Court continued by arguing
that even if Brass’ performance was deficient, Michael failed to establish that he was prejudiced.
Id. Again, without restating in detail the Appellant’s argument, the standard of proof, in light of

Sears and the cases cited herein, was too stringent. Michael “might be prejudiced by his
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counsel's failures” to have consulted an expert in order to determine whether or not the claim
should have been pursued.

As to Claim 6, first, the Trial Court held that Brass was not obligated to pursue “claims
that were procedurally barred under the PCRA.” Id. at p. 19. For the reasons stated in the
Appellant’s initial Appellant’s Brief and in Section 8 below, starting on page 69, Claim 6 is not
procedurally barred. Second, the Trial Court held that “Petitioner had to show that trial counsel
was ineffective in failing to hire the foregoing experts.” Id. at 19. Again, this ruling applied an
inappropriate burden and is contrary to Sears where it held that defense counsel is obligated to
retain an expert to assist in determining what theory to pursue. The fact that defense counsel
hired no expert regarding the blood evidence amounts to ineffective assistance of counsel,
especially since the “blood evidence” was the very evidence used to determine Michael’s
involvement in the murder.

As to Claim 7, the Trial Court held that the Appellant had failed to establish the prejudice
prong of Strickland. 1d. at 20. Without restating the arguments contained herein, the Trial
Court’s standard of proof was too onerous and is opposite to the holding in Sears.

The Trial Court had also erroneously based its denial of Appellant’s Rule 60(b) Motion in
finding that “[b]ecause Petitioner has neither argued nor demonstrated that a hearsay exception
applies that would allow for the admissibility of Steele’s and Voas’s affidavits, Petitioner cannot
show that he has any basis on which to argue that Brass was ineffective in not raising either a
Brady or newly discovered evidence claim based upon Homer’s statements.” R p. 4896,
Memorandum Decision, p. 55. However, the Appellant had supplemented the July 2009 Motion
to Set Aside with the Affidavits of Mr. Jeffery Homer and Mr. Les Mabry. Copies of the

Affidavits were attached as Exhibit “B” to the Memorandum in Support of the Motion to Alter,
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which had previously be