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Introduction

In the district court and the opening brief, the dispositive issue was
whether the near completion of the excavation of a foundation—coupled with
the delivery and installation of geotextile fabric and engineered base material for
a building’s foundation— constitutes “commencement” of construction work
under the Utah Mechanics” Lien Statute. As demonstrated in the opening brief,
the case law is uniform in holding that such excavation and material delivery is
commencement. There is not a single case in any jurisdiction holding otherwise.

Finding no legal support for the district court’s ruling, the FDIC tries to
change the subject. The FDIC does not address the district court’s ruling until the
end of its response brief, and cites no case holding what the district court ruled
here — that near complete excavation does not constitute commencement as a
matter of law. Instead, the FDIC asserts that various cases “suggest” a rule
supporting its position and that the cases cited in the opening brief contain dicta
or “suggestions.” The FDIC's assertions are a distraction. A court’s application of
a rule that “excavation equals commencement” to the facts of a particular case is
not dicta. Moreover, labeling such language as “dicta” does not change the fact
that no case supports the FDIC’s position —even in dicta.

In fact, the cases are so overwhelmingly in favor of Pentalon’s position that
it is worth pausing to examine the FDIC's argument. The FDIC asserts that—as a
matter of ]aw —a prudent lender inspecting a construction site cannot be on

notice that lienable work is underway until excavation is complete. [Resp.Br. at



29-35.] Apart from making no sense given the visible nature of excavation work,
the FDIC's position that the “last spade” of work must have been completed is
contrary to the case law. The case law tethers the so-called “first spade rule” to
the first—not the last —spade of dirt removed in excavating a building’s
foundation. H.B. Deal Constr. Co. v. Labor Disc. Ctr., 418 SSW.2d 940, 951 (Mo.
1967). It is difficult to understand how the “first spade rule” can be construed to
suggest that the last spade of work must be complete before a prudent lender
would have notice that lienable work has begun. The FDIC never explains.

This is perhaps why the FDIC changes the subject by discussing alternative
grounds to affirm. In discussing its alternative grounds, the FDIC mentions that
it did not raise its arguments in “precisely these terms” in the district court.
[Resp.Br. at 2.] But the FDIC fails to mention that (i) it expressly stayed further
briefing of the arguments in the district court, (ii) Pentalon therefore did not fully
address any of those legal arguments, (iii) Pentalon therefore did not create a
factual record to address the arguments, and (iv) the district court never had an
opportunity to rule on those arguments. A party should not be permitted to stay
briefing of an argument in the district court, thereby inducing the other party not
to address the argument (legally and factually), and then raise the argument as
an alternative ground to affirm that is “apparent from the record.” Regardless,

even on the underdeveloped record, all of the FDIC’s alternative arguments fail.



Although all of the FDIC’s arguments are off the mark, the FDIC,
unfortunately, will still be successful on appeal. As it did in the district court, the
FDIC will have succeeded in delaying the district court’s consideration of the
ultimate merits, even if this court reverses. As the response brief makes clear, the
ultimate merits will turn not on this court’s interpretation of “commencement”
under section 38-1-5 of the Utah Code but on the ambiguities surrounding the
various contracts and guaranties among Pentalon, Rymark, and the lender. The
longer that determination is delayed, the better for the FDIC.

But more important, the FDIC has succeeded in raising the stakes of the
litigation to the detriment of Pentalon. An attorney fees award to the prevailing
party is in play in this case, and while the FDIC could afford to pay Pentalon’s
attorney fees at the end of this case, given the extensive attorney fees the FDIC
has incurred pursuing the “commencement” issue, at some point any chance of
Pentalon’s having to pay those fees will make the financial risk in vindicating its
rights simply too great. Institutional parties—such as the FDIC and title
insurers — can easily bear the delay and risk.

Contractors and subcontractors working on the ground are far less able to
bear the same delay and risk. To the extent this court agrees that the FDIC’s legal
arguments are so lacking in merit that they have been advanced only for the
purpose of delay, this court should award Pentalon the attorney fees on appeal

under rule 33(a) of the Utah Rules of Appellate Procedure.



Response to the FDIC’s Course of Proceedings

In light of the “alternative grounds” argument the FDIC raises, it is worth
clarifying the course of the proceedings to clarify which arguments were fully
briefed and submitted to the district court. At the August 2011 hearing, only
those raised in Granite’s motion for partial summary judgment concerning
commencement were briefed and argued. [R. R.349-408 (Granite’s motion and
memorandum); R.1110-1197 (FDIC’s opposition memorandum to Granite’s
motion); R.1393-1595 (Granite’s 1'eply‘ memorandum); R.1390 (notice to submit);
R.1661 (notice of hearing); R.3733:3 (“[T]he only motion before the Court today is
Granite’s motion for partial summary judgment.”), attached as Addendum A.]

In the opening brief, Pentalon referred to all plaintiffs as “Pentalon,” and
thus referred to the single motion adjudicated during the August 2011 hearing as
“Pentalon’s” summary judgment motion. [Op.Br. at1, 6, 9, 10, 24, 29.] In light of
the FDIC’s response, Pentalon clarifies that the only motion briefed and decided
at the August 2011 hearing was the motion filed by Pentalon’s co-plaintiff,
Granite. [Id.] This reply refers to that motion as “Granite’s,” but otherwise
continues to refer to the plaintiffs collectively as “Pentalon.”

Even though Granite’s motion was the only motion decided at the hearing,
five other summary judgment motions had been filed. [R.654-68 (Rymark
Properties, LLC’s motion on Diversified Flooring, Inc.’s claims);68-127(Pentalon’s
motion on lien priority);1198-1389(FDIC’s motion on the Guaranty issue);1625-

1637(FDIC’s motion on Pentalon’s interest claim);1698-1818(Pentalon’s cross-



motion on interest claim).] But none of those motions were fully briefed and
submitted for decision. In fact, they were all stayed by agreement of the parties
pending further discovery. [R.3733:3-4;24.]

This is important because, in the response brief, the FDIC raises arguments
and cites to evidence included in motions that were stayed and never fully
briefed. [See, e.g., Resp.Br. at 2-8,18,19,22,27-28 (material filed in support of
FDIC’s motion, R. 1198-1389; materials filed in opposition to Pentalon’s motion,
R.192-290;294-318,;920-1109;1613-34.] Indeed, the fact section of the response brief
is based almost entirely on facts included in the FDIC’s motion for summary
judgment and the FDIC’s opposition memoranda to Pentalon’s motion for partial
summary judgment, neither of which was fully briefed and decided by the
district court. [Resp.Br. at 2-8.]

In support of its “alternative grounds” arguments, the FDIC asserts that
the arguments presented in the FDIC's motion for summary judgment were
“preserved” for appeal. [Resp.Br. at 2.] What the FDIC fails to mention, however,
is that its motion was stayed, never fully briefed, and never submitted for
decision. To ask an appellate court to affirm on grounds that were never fully
developed and to which the other parties did not respond is improper, at best.

After Granite’s motion was denied, the FDIC filed another summary
judgment motion. But the FDIC's subsequent motion neither renewed the

promissory estoppel arguments raised in the FDIC's stayed motion for summary



judgment nor referenced any of the materials relied upon by the FDIC on appeal.
[R.2047-62.] The FDIC’s abandonment of those arguments in its subsequent
motion —which was fully briefed and decided — denied Pentalon an opportunity
to put facts in the record to counter the FDIC's arguments.

This court should keep the procedural posture of the record cites in the
response brief in mind when resolving the question of whether the alternate
grounds raised by the FDIC can be considered “apparent in the record,” as that
phrase is used in the case law describing alternative grounds.

Argument

L The FDIC’s Arguments that the Evidence Presented Was Insufficient as
a Matter of Law to Establish Commencement Are Meritless

In the opening brief, Pentalon demonstrated that the liens of Pentalon,
Granite, and Wimmer related back, as a matter of law, to the time those
companies began their work on the excavation of the foundation and took
delivery of the materials for the site to be used in the foundation. Under Utah
law, such liens relate back to the time at which activities on the property would
put a reasonable lender on notice that lienable work was underway. Here, both
the excavation activities and the delivery of materials were sufficient to put a
reasonable lender on notice that lienable work was underway. [Op.Br. at 10-21.]

Pentalon also demonstrated that, at the very least, there are disputed
issues of material fact concerning whether the nearly complete excavation and

delivery of materials constituted commencement. [Op.Br. at 21-23.] Whether the



district court was incorrect at a matter of law, or incorrect because there exists
disputed issues of material fact, this court should reverse.

In support of its arguments, Pentalon provided uniform case law from
numerous jurisdictions demonstrating that the district court was incorrect in
ruling that the near completion of excavation is not commencement. In response,
the FDIC recognizes the overwhelming case law and buries its analysis of the
commencement issue at the end of its brief. The FDIC asks this court to charta
new course based upon what it calls a “suggestive” reading of a few cases and its
labeling as “dicta” the rule announced in a number of cases —i.e., excavation
equals commencement.

This reply first outlines the FDIC's arguments and then responds to each
of them. In short, nothing has changed since the opening brief. There still are no
cases to support the district court’s ruling that nearly complete excavation is not
commencement as a matter of law. In fact, the opposite it true —nearly complete
excavation is commencement as a matter of law.

A. Pentalon’s Work Was Sufficient to Establish Commencement as a
Matter of Law

The FDIC invites this court to hold that no prudent lender making a
reasonable examination of property could believe that work has commenced
unless the excavation of a foundation is completely finished. [Resp.Br. at 32-33.]
The FDIC’s approach is not supported by case law, misperceives the thrust of the

commencement standard under Utah law, and is contrary to common sense.



None of the cases cited by the FDIC support its argument that everything
short of completed excavation of the foundation fails to establish commencement
as a matter of law. [Resp.Br. at 31-33.]

e In Duckett v. Olsen, the Utah Supreme Court noted that construction
“commenced August 4, 1980, by G & C Construction Company, which
excavated the basement and graded and filled the lot.” 699 P.2d 734
(Utah 1985). The Utah Supreme Court did not indicate that the
excavation was completed on that day, as implied by the FDIC.

e In H.B. Deal, the Missouri Supreme Court observed that ongoing work
on the excavation of a foundation was sufficient to impart notice to the
world. 418 SSW.2d at 954 (noting if a bank’s “officials had merely
visually observed” such work was underway they would have notice of
commencement).

e In Rupp v. Earl H. Cline & Sons, Inc., the Maryland Court of Appeals
observed that “what the law means by the commencement of the
building is some work or labor on the ground, such as beginning to dig
the foundation.” 188 A.2d 146, 149 (Md. 1963) (quotations omitted;
emphasis added).

e And in Drilling Serv. Co. v. Baebler, the Missouri Supreme Court noted
that work “commenced in May 1963” when the “excavation for all the

buildings” was begun, and that this work entitled mechanics’ liens to



priority over a mortgage recorded on September 13, 1963, even though
the excavation may not have been completed until October 1963. 484
S.W.2d 1, 8, 9 (Mo. 1972).

Further, although the Minnesota and Kansas cases cited by the FDIC had
fact patterns in which a mortgage was recorded after the excavation was
completed, the cases make clear that commencement is measured from the
beginning —not the end — of this excavation work.

e In Carr-Cullen Co. v. Deming, the Minnesota Supreme Court noted that

“the work of excavation begun by Anderson on September 7 was the
first actual and visible beginning of improvements.” 222 N.W. 507, 507
(Minn. 1928)) (emphasis added).?

e Similarly, in Kansas Mortg. Co. v. Weyerhaeuser, the Kansas Supreme
Court noted that commencement “is some work or labor on the ground,
such as beginning to dig the foundation, which everyone can readily see
and recognize.” 29 P. 153, 156 (Kan. 1892) (emphasis added).

e And in Leidigh & Havens Lumber Co. v. Whyatt, the Kansas Supreme Court
affirmed the priority of a mechanics’ lien where the lien claimant

“commenced the excavation of a basement” on October 13, 1938 but

1 Carr-Cullen was cited in Brettschneider v. Wellman, 41 N.W.2d 255, 260 (Minn.
1950), a case relied upon by the FDIC. [Resp.Br. at 33.]



mortgage was not executed until several days later. 109 P.2d 87, 91
(Kan. 1941).2
In light of the above, the FDIC's assertions that the opening brief cites
“dicta” are curious. [Resp.Br. at 33-35.] The FDIC is inviting the court to seta
course where no court has ever gone —even in dicta. [Id.] In contrast, the fact that
Pentalon’s argument is supported by the actual holdings of some cases, the rule
applied in other cases, and dicta in other cases, should provide the court comfort,
not undermine its confidence. [Op.Br. at 11-18 & n.2).]
Even if the case law were ambiguous on this point—which it is not— the
FDIC ignores the fact that the phrase “commencement to do work” is “construed
in favor of lien claimants.” [Op.Br. at 11 (quoting Calder Bros. Co. v. Anderson, 652
P.2d 922, 924 (Utah 1982).] According to the dictionary, the term “commence”
means “to have or make a beginning; start.” In re Anderson, 275 B.R. 922, 926
(B.A.P. 10th Cir. 2002) (quoting Merriam Webster’s Collegiate Dictionary 230
(10th ed. 1993)). For this reason, the “commencement” of work standard is
referred to as the “first spade rule” and tethered to “an actual beginning of
improvement on the ground.” Bob DeGeorge Assocs. v. Hawthorn Bank, 377 S.W.3d
592, 599 (Mo. 2012); EW. Allen & Assocs. v. FDIC, 776 F. Supp. 1504, 1509 (D. Utah

1991). The FDIC's attempt to recast this standard as the “last spade rule” falls

2 Weyerhaeuser and Leidigh were cited in Davis-Wellcome Mortgage Co. v. Long-
Bell Lumber Co., 336 P.2d 463, 466 (Kan. 1959), a case relied upon by the FDIC.
[Resp.Br. at 33.]
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short of construing the term “commencement” in favor of Pentalon, as required
under Utah law.

The FDIC also ignores the fact that the lien statutes are remedial and
construed to protect laborers and materialmen. See, e.g., Ketchum, Konkel, Barrett,
Nickel & Austin v. Heritage Mountain Dev. Co., 784 P.2d 1217, 1220 (Utah Ct. App.
1989). In Calder, the Utah Supreme Court emphasized that “[t]he purpose of the
mechanics’ lien act is remedial in nature and seeks to provide protection to
laborers and materialmen who have added directly to the value of the property
of another by their materials or labor.” Calder Bros., 652 P.2d at 924. The analysis
turns on whether there is “visible evidence of work performed,” not whether any
component of the work performed is complete. Id. at 924 n.1. Under the FDIC's
erroneous theory, a lender could obtain summary judgment against a contractor or
material supplier, notwithstanding evidence of visible work, as long as the
lender could provide some evidence that the excavation of the foundation was
not quite complete at the time the lender recorded its deed.

The FDIC also fails to acknowledge the type of examination a “prudent
lender” must make prior to recording a trust deed. The FDIC asserts that a
reasonable lender would have difficulty in distinguishing between (i) general
excavation and the precision excavation of a foundation, (ii) native soils and
foreign engineered structural base material, and (iii) “silt fences” used in

landscaping and geotextile fabrics used in foundations. [Resp.Br. at 32-33;35-36.]
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Apart from lacking any support, the FDIC’s assertions rest upon the incorrect
assumption that a commercial lender acts with the requisite “pruden[ce]” based
upon a layperson’s cursory assessment of whether foreign materials are on site
or whether “excavation” is ongoing. [Id. at 32-33.] But the “prudent lender”
standard is not the “prudent neighbor” standard, as it requires lenders to
examine the premises reasonably and diligently for signs that lienable work is
underway. EDSA/Cloward, L.L.C. v. Klibanoff, 2005 UT App 367, § 22,122 P.3d
646; Calder, 652 P.2d at 924 (“inspection of the premises,” not a cursory glance).

Relatedly, the FDIC fails t.o explain why a reasonable lender would be any
better off determining the exact moment when the excavation of a foundation
was complete.® If lender uncertainty attaches to any part of the process, this court
should follow the legion of cases holding that excavation work is sufficient to
establish commencement as a matter of law. [Op.Br. at 13-14.]

Finally, even if the undisputed evidence that excavation was well
underway were insufficient to establish commencement as a matter of law, there
is a factual dispute that requires reversal. At a minimum, Pentalon is entitled to a
trial on the factual issue of whether the work here was sufficient to put a

reasonable lender on notice that lienable work was underway. It is difficult to

3 Even if this court accepts this argument, reversal is required. The evidence
reveals that much of the excavation was complete when the FDIC recorded its
deed and work on vertical construction had begun. [Op.Br. at 4,19-20&n.5.] If the
reasonable examiner knows how to draw the line between excavation work and
vertical construction, as asserted by the FDIC, then the FDIC had notice that
lienable work was underway here.

12



understand how the FDIC can assert that there is no factual dispute as to what a
prudent lender conducting a reasonable examination would notice in light of the
substantial work done here. [Resp.Br. at 31.] This court should reverse.

Before turning to the delivery of materials as an independent basis for
reversal, it is worth noting how the FDIC's argument on appeal is undermined
by its argument in the district court. In the district court, the FDIC emphasized
that an issue of fact remained for trial even though the photographic evidence of
excavation was undisputed. [R.3733:28 (“[T]here is a factual dispute about what
a reasonable observer would conclude. And at that point, I think it is no longer a
question of law . . . I think the FDIC is entitled to have a determination on the
facts of what a reasonable person would think.”).]

The FDIC highlighted the testimony of Pentalon’s president that Pentalon
“had not commenced construction of any structure” at the time the FDIC
recorded its deed, and asserted that this testimony “create[d] a significant factual
issue” that could only be resolved at trial. [R.3733:23.] The FDIC also argued this
testimony created a factual dispute. [R.3733:25-26("[I]t becomes a factual issue
when the president of the general contractor says—in his view, it wasn’t
construction. . . . [ don’t think he’s saying that as a matter of law. . . . He’s saying

that as a matter of fact as a fact witness.”).]

4 On appeal, the FDIC now argues the opposite, and attempts to discredit
Pentalon’s attempt to offer the exact type of testimony the FDIC considered
relevant in the district court. [Resp.Br. at 40.]
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On appeal, the FDIC asserts instead that determining what a reasonable
lender might notice when examining the site is difficult because construction
materials often look fairly similar. [Resp.Br. 31-33;35-36.] But any difficultly for a
reasonable lender on those issues —which are a mirage, as demonstrated above —
only created a disputed issue of material fact as to whether a reasonable lender
viewing the site here would have observed lienable work. This fact question
should be resolved by a jury, not at the summary judgment stage. This court
should reverse based only upon the extensive excavation of the foundation that
had occurred prior to the FDIC’s recording its deed.

B. Pentalon’s Delivery of Materials to the Project Site Was Sufficient
to Establish Commencement as a Matter of Law

In addition to excavation, the delivery of materials to the site constituted
commencement. [Op.Br. 18-21.] In response to this point, the FDIC asserts that
the delivery of materials is “rarely . . . sufficient to signal the commencement of
lienable work” but does not provide any case law that supports this sweeping
proposition. [Resp.Br. at 35.]

The FDIC’s assertion ignores the plain language of the mechanics’ lien
statute, which provides that liens relate back to the actual “work” or the

“furnishing of materials on the ground.” Utah Code § 38-1-5.5 Based on this plain

5 Not all mechanics lien statutes feature this disjunctive test. For example, the
Ohio statute in force in 1929 and at issue in Becker v. Wilson, a case relied by the
FDIC, required both commencement of work and subsequent delivery of
materials in order for a materialmen’s lien to attach. [Resp.Br. at 36 (citing Becker
v. Wilson, 165 N.E. 108, 109 (Ohio Ct. App. 1929) (requiring evidence of “a
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language, Utah cases recognize that commencement can be established either by
“visible evidence of work performed” or “the presence of building materials
upon the land.” Tripp v. Vaughn, 747 P.2d 1051, 1055 (Utah Ct. App. 1987)
(quoting Calder, 652 P.2d at 924 n.1). In fact, the case relied upon by the FDIC
states that delivery of materials, standing alone, can give rise to a mechanics’
lien. [Resp.Br. at 35 n.12 (citing Sierra Nevada Lumber Co. v. Whitmore, 66 P. 779
(Utah 1901) (affirming validity of a materialman’s lien, even though Jumber
delivered to the property was “never actually used” to erect a building)).]

Thus, in addition to the excavation work Pentalon completed prior to the
date the FDIC recorded its deed, the delivery of materials creates an issue of fact
as to notice. Again, the cases cited by the FDIC support this proposition. In First
Federal Savings & Loan v. Stewart Title Co., 732 S.W.2d 98, 101-02 (Tex. App. 1987),
the Texas Court of Appeals reversed summary judgment in favor of the lender
because evidence of the delivery of materials to the site created a question of fact
as to commencement. [Resp.Br. at 36.] The FDIC's arguments that some foreign
materials are “indistinguishable” from native materials, and that some materials
are “indistinguishable” from those used for preparatory site work only
underscores why a factfinder typically decides whether a reasonable lender

would have had notice that lienable work was underway. [Resp.Br. at 35-36.]
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