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STATE OF UTAH, )
Plaintiff and Respondent,

Case No.
8828

)
vs, )

JACK KEELEY, )
Defendant and Appellant, )

APPELLANT'S BRIEF

M. RALPH SHAFFER,
Attorney for Appellant.
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Ia the N
SUPREME COURT OF THE STATE OF UTAH

T ———

STATE OF UYAN, )
Plaintiff and Respondent, )

vs. ) Case No.
JACK KEELEY, )
Defendant and dppellant, )

APPELLANT'S BRIEF

7 BTATEMENT OF FACTS

The defendant, Jack Seeley, vas charged vith
atwtuwzmmmwmwmmmﬂe
Base (also known as fath Marie Keeley), & girl ten
years n age and the dsughter of the defendant's wife

by a prior marrisgs.
At the time of the alleged offense the defendant,

his wife and his uMhur were all living together
at their mrtmtin Salt Lake City.
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The complaint charging the defendant with this
of fense reads that the sct was coammitted on or about
the 16tk day of Nay, 1957, with the typewritten ¥lGth®
crossed out and the notatien "10th" inserted. The
latter notation is in diue ink and is of a character
not found elsevhere on the complaint. The record at
page 20 appoars to iadicate that the complaint was
amended, as to the date of the offense, on the merning
of Thursday, june 13, 1957, the very morning of the
taking of testimeny at & preliminary hearing of Helen
Oae Baxter, the school teacher of the prosecuting wit~
ness. -Hiss Baxter then testified that the presecuting
vitness, Ruth Marie Kealey, was absent on the after—-
aoon of May 10, 1957, frem a school progrem in which
she was scheduled to participate. The informstion,
filed with the Pistrict Court on june 27, 1957, charged |
that the offense was committed on or about May 10,
19573 it was on this basis that the defendant was
tried,

The defendant has flatly denied the charge from
the beginning, has entered a plea of ‘ot Ouilty and
bas testified under oath that he has never made any

uinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.

" ~—NfacTiTe3 { OCR, may contain errors.



improper advances toward his stepdaughter.

There vere only two witnesses at the trial —-
the presecuting witness and the defendant. However,
the prosecuting attorney read iato the record the
above testimony of Miss Baxter that Miss Eeeley was
absent from & school program on the sfterncon of
Mgy 10, 1957, (It appears that Miss Baxter was to
leave for Mexico prier to the time of trial.)

The prosecuting witness, hereinafter referred
to as Miss Keeley, testified that she came home for
lunch at noon on May 10, 1937, that her mother was
working at the time and that her stepfather, the de-
fendant, was home also on that occasion. She alleged
that after she had her luach, her stepfather invited
her into the bedroom ef the family apartment and there
committed the alleged improper advance. The lurid
details which the prosecuting vitness alleges to have
occurred are found in the record at page 29 line 11 |
through page 31 line 10.

No medical examination was ever made comcerming
the physical condition of Miss Keeley thereafter
despite the protest of the defendaat.
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The defendant testified that ho was completely
fnnocent of the charge and in fact had seen the step-
danghter undressed on oaly two or three prior occasions
all of which times being when the girl called him in
to adjust the hot and cold water taps in the bathroom
wvhon the daughter vas bathing., It seemed that the
vater fancets were difficult to adjust in their parti-
enlar aparteeat. See the record at page 79, lines 34
through 238,

In his examination the defendant testified that
at the cutset Miss Eeeley did not approve eof her
uother's marrikge to him eome four months previoualy,
but on the eentrary "pouted® on the very day of the
merriage (vecord at page 66, lines 258~30). Subsequent
to that time, the defondant testified that he and his
vife had eonsiderable difficulty with Miss Keeley ao
far as her tellimg untruths are concerned. On one
\weuim ha testified as having alapped her for telling
her amther over and over again that she had hung up
her elothes, when in fact she bad not done so, this
fneideat further serving to add fuel to the fire,

Miss Xeeloy herself admitted that hor stepfather hed
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previously mited her school to check on her pre-
.dhpontian to tell untruths (see the record at
page 35, lines 15-18).

Ikt should be mentioud at this juncture that all
durh\j the u.king of testimony of the prosecuting
witness, one ﬁr. Eddington sat by her on the witness
stand, This Mr, Eddington is an employee of the
school uystem m:d in fact was the first one, even
before her mother, to whom Miss Keeley finally reported
the alleged improper act on behalf of the defendant.

This Mr. Eddingten has related te present counsel
that he in fact does social work for the school system
and vas called by Miss Keeley's principal to inter-
view Miss Keeley regarding her poor marks in scheel,
her personality deficiencies, and her inability to
get along with other children, When Mr., Eddington
gought an interview with Miss Keeley and questioned
her regarding her home life, Miss Keeley only then
related the alleged offense to him, Counsel invites
the Office of the Attorney General to discuss this
with Mr, Eddington and to stipulate to this fact;
otherwise, counsel will supply the Honorable Court
Sponsored by the 5.1, Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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vith an affidavit to the above effect at or prior to
the oral argument before the Court.

The jury returned the verdict of guilty of
®assault with intent to commit rape® (an includable
offense in the charge of “attempt to commit rape¥);
subsequently, the defendant was sentenced to serve

from one to ten years in the State Penitentiary.

STATEMENT OF POINTS
POINT X.

IT WAS ERROR FOR THE COURT TO GRANT THE
STATE'S REQUEST THAT MR. EDDINGTON, AN
EMPLOYEE OF THE SALT LAKE CITY SCHOOL
SYSTEM, BIT ON THE STAND WITH MISS KEELEY
DURING THE GIVING OF HER TESTIMONY.

POINT 11,

THE COURT ERRED IN GRANTING THE STATE'S
MOTION THAT THE TESTIMONY OF THE DEFENDANT
AS RELATES TO A PHONE CALL WHICH KE RECEIVED
FROM THE MOTHER OF A GIRL FRIEND OF THE
PROSECUTING WITNESS, BE STRICKEN ON THE
CROUND THAT THE DEFENDANT WAS ATTEMPTING

TO IMPEACH THE PROSECUTING WITNESS BY
RELATING SPECIFIC INSTANCES OF ALLEGED
UNTRUTHS SPOKEN BY THE PROSECUTING WITNESS.

Sponsored by the S.J. Quinney Law Libraxy. Funding #pr: digitizatiom provided by the Institute of Museum and Library Services
. L .ot i e i’ " y N
Library Services and Techn ct, administered by the Utah State Library.

— T irremememermix] OCR, may contain errors.



POINT X

IT WAS ERROR FOR THE COURT 10 ORANT THE

STATE'S REQUEST THAY MR, EDDINOTON, AN

EMPLOYEE OF THE SALT LAKE CITY SCEOOL

STSTEM, SIT ON THE STAND WITH MISS KERLEY

DURING THE CIVING OF HER TESTIMONY,

SEE THE RECORD AT PACE 25 LINE 30 THROUCH

PAGE 26 LINE 8, |

Themm,ntmewumlsthrw;hmo&l
line 1, m«mmmtiutwmwmm
rdatcdmannm«affmnmm. Bddington, The
conversation with My, wm was &t an indeterminate
time after m_y 10, 1957, It is interesting to note
that she didn't even tell her own mother prier to the
timg of her conversation with !!;l?. MM. Farther,
Miss Zeeley and My, Eddington reviewed the case ex-
tensively together immediately prior to the time that
she case to the trial courtroom. See the record at
page 54 lines 4 through 9.

Counsel has searched at length for cases on the
point of whether or net adults should be permitted to
sit on the stand with a child prosecuting witness

during the trial of an alleged sex offense, particu-

W ml!m m \Illm ,ﬁ’ ar \S/u es
uﬂy ;/lzlh\ 11 //n/m\t/ //\1/’[/1/7 tate Library. t

Library Services and Te
/-——_‘_“—"'ml()(k may contain errors.



about the alleged offense, and where the adult had
gone over the case with tho shild prosecutrix im-
mediately before the court trial.

fn convenieace the Office of the Atterney Ceuneral
and the Court in their research, counsel states that
he has searched the Pacific Digest and all six general
digest series and has discovered but one case in the
general area. This case i» Evers v, State, 121 K.W.
1005 (Ned.) Jme 11, 1509, 1In this case the defendant
vas found guilty of assault with hmmt te commit
rape on the persen of & little girl but eight years
of age. It appears that during the trial the court
permitted a drs. Whesler to sit on the witness stand
ia close preximity with the prosesutrix while ohe was
testifylng,

Fellowing is read at page 1007 of the report,
the last third of the second colwm of the page:

"In the 6th assigmuent (of error) defen-
dant gomplains becsuse the court permitted one
Mrs. Wheeler to sit on the witness stand in
close prexizity to the prosesuting witness
vhile she was testifying. The prosecuting

witness is a little girl eight years eld, ‘
Hor mother is dead and ber father is residing
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in another state. Mrs. Wheeler, it appeared,
took & frismily interest in the litele girl,
and was permitted by the court to accupy a
seat ou the witness astand while she wvas
testifying, This was cbjected to by defen-
dant aad overruled. The reserd ahows that,
during the examination of the little girl,
counsel for defendant stated: ‘befendant
wishes record te show that a lady by the
aame of Mrs. Vhosler ia sitting on the
wvitness stand within six inches of the
witness on the stand and p. the
wvitness, and objects to Hra., Wheeler's
sitting on the same stand with the wituess,
The Courts The objection as to her sitting
on the stand is overvuled, but she is not
pormitted to suggest.' The examination of
the little girl them proceeded, and there is
nothing in the record to indicate that Mrs.
Wheeler ever again, if she had previeusly,
disregarded the admwonition of the court.
This assignment mupt fall.®

Counsel for the defendaat bhas no Quarrel with
the general priugipls of Evers v. State, namely,
that where & child of tendey years is called te the
vitngss stand, an adult may certaialy be allowed to
sit by the child, aod this is true even shough the
child is a prosscuting witness. Hewever, it is
eamestly urged that some restristion sheuld be plased
upon thig genoral rule, especially where, as hare,
the adult vas the first one to vhom the presecutiog
vitness told her stery seme time after the offense
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10

vas alleged to have ocourred, and purticularly where
the adult went over the case in detail with the pro-
seouting witness jimmedistely prigr to the trial.

As will be ocbserved from that which fellews,
the recerd indicates that the child prosecutrix in
the present case had ssrious difficulty in the past
so far as the telling of untruths were coucerned.
Congsider the fagt that the adult in the preseat case,
Mr. Eddington, was reguested by the primcipal of the
prosecuting witness to interview her regarding bher
personnlity and paychological problems in getting
along vith the other children at scheal and that,
caly after he approsched the subject of family affairs
did she relate to him her charge. Certainly, with
the same towering adult but a few inches ewvay from
ber on the witness stand, the witness would de im-
presased, more than likely, to be consistent in her
testimony with the nimnhich she told to him a few
weeks previously. Should & new trial de granted, the
defendant would have no ebjection to having some
adult friendly to the child, such as Mrs. Wheeler in

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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n

the Evers v. &uu m, UM'. vish the little girl
while sbe nctifiod o tha stand, But aamialy it
Mmthawrmumwitma%r. Edding-
ton, for the motive to sacrifice truthfulness upon
the altar oet‘ consistency is much too strong. Parti-
M&Mmhuwben.uinmmmt
case, the pmung witasss had been seriously
challenged as to her truth~telling qualities.

The truth~telling qualities of the prosecuting
vitaess aad the challenging thereof vill be dealt
with in the argusent relating te the followiag point.

POINT IX.

THE COURT ERRED IN CRANYING THE STATE'S
WMOTION THAT THE TESTIMONY OF YHE DEFENDANT
AS RELATES TO A PHONE CALL WHICH HZ.
WX?@ FROM THE mrm QF A GIRL FRIEND
PROSECUYIN X
33 -n.,a CROUND 'l‘u% %ﬁﬁ& mGKL
ATTEMPTING TO IMPEACH THE PW%WI 83
WITHESS BY RELATING SPECIFIC INSTANCES
OF ALLUGED UNTHUTHS SPOKEN BY THE
PROSECUTIRG WITNESS.

The striking of the subject testimony on the
gFound of improper impeachment is found in the record
at page 73, lines 23 through 30,

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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12

The record at page 71, line 11 through page 73,
line 30 indicates that during the flurry of the
court trial some wmi‘uaim caze to develop., At
page 71, line 11 through page 73, line 13 the defen-
dant testified that the prosecuting witness told him
a story about his qleivir ealling him one momming
vhen he wasn't at home. Then the subject of the
testimony tumed to & particular birthday party which
the prosecuting witness informed her friends would
transpire and in fact was not plamned to take place.
In the context of this examination the defendant
alleged that he received a telephone call from a
mother of & little girl in this regard (record at
page 72 lines 23 and 24). The defendant's attomey
asked the defendant if he had talked te the prosecu-
ting witness about what the woman had said to him over
the phone regarding the birthday party, asking the
defondant vhat he specifically said to his step~
daughter. At page 73, lines 4 through 9, the State
objected to "this line of questioning®™ on the grounds
that the defendant could not attack the trwth-telling
qualities af the prusecuting witness by testifying

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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as o apecific instances of telling untyuths. It
was ayerred that such is improper impeschment. At
page 73, lines 27 through 30 the prosecuting attorney
said that hn bad no mewory of any cross—cxamination
on "the phone call®, Sinee the pmgeuung attorsey
ebjected to the particulsr line of Questioning taken,
it is queried whether or not the ebjectien also went
to the "phone call® relating to the defeandant's
exployer, Mr, John C, Reid. See the transcript at
m?l.ﬁ&dluormme. However, the trial
court appears to have been under the impression that
the objection :anly‘mt to the phome call received
from the woman (m:@atme 72 lines 23 and 24)

83 relates to ehc birthday party (record at page 73
Iine 1). The presecuting attoraey wentioned that he
MmMuumyém»mtimm%phmc
¢all", The presecuting attomey mvud that such be
stricken as iwproper impeaciment and the court graanted
the motion, The grounds for the motion appear at
page 73 lines 4 through 9, to wit, that to impesch

& prosecuting witness thn defendant cannot attack
ber veracity by rohtm specific instances of her

Library Services and Technology Act, administered by the Utah State Library.
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i4

While there is & little confusion oa the point,
it shall be assumed that the Wphene cali™ and testi~-
mony thereof to which the proseguting attorney eob~
jected (with objection sustained) is dirested to the
phone eall about the birthday party as relates to the
"pother of & little girl® referred te oun page 72 at
lines 23 and 84, and net to the alleged phoue eall of
John C. Reid, and this evea though the objeation of
the prosseuting astorney on page 73, lines 4 threugh
9 would soem to go also to the latter phone call.

in testing her ersdibility, the presecuting
vitness was asied by defendant's ceunsel on cress-
axaxination as to untruths she allegedly told relating
to her possession of and intent to give awvay ponies
(page 38, lines 30 through 30), the time school starts
(page 37, lines 9 threugh 11), the time of Sunday
School (page 37, line 30 through page 38 lime 7), and
the incident im which she stuffed her clothes in a
bex instead of hauging them up properly and about lyimg
to her mother and stepfather in this regard (page 56
lines 14 through 30), etc. The defendant on direct

examingtion refuted the general denials and "I don't
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A5

rownber? statesents of the proseguting witness as
followss the pony ineident (page 70, lines 1 through
30), the schoel time incident (pago 69, lines 11
through 30), the Church time iscident (page 68, lines
1 threugh 19) and the clothes invident (page 76, line
20 through page 79, line 3), ete. The prosecuting
vitness was aot cress-examined either with reference
to the alleged phene call mmde by Joln C. Reid (the
aployer of tiie defendant) mer of the telephone call
relating to the birthdsy party, which telephone call
is apoken of at page 73, lines 23 and M.

Assuming then that the objegtion as improper
impeachment of the prosssuting attorney was to the
telephens eall relating te the birthday party, the
ultizate issue is whether or not in a sex charge
case the prosecuting witness can be impeached by
offering indspendent testimony (here the testimeny
of the defendant) o the effect that in times past
azd in specific instances the presecuting witness bas
told uatruths, and this without first laying a
foundation,

Now the defendant's counsel had & perfecs right
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16

to crosp~axaxinge the prosecuting witacss, acd i
doing so to test her eredibility melatiag to specific
instances. Put, in tastiag ecredibility the witness'
sagwer is final, Independent evidence camnot be
introduged. It is believed that mo suthority meed be
eited for this general proposition., However, the
prosecuting attoraey did aot cbject to the defendantts
testimouy 48 to instances of lying of the prosecuting
vitness where the prosoeuting witness had already
testified to the contrary in regard to these iastances
oo gross-wxamiaatiea., It is believed that the admis-
sign of the defendant's testimeny reganding specific
instances of lyiag of the prosecuting witness is
porfoctly proper, and this whather or net the prosecu-
ting wituess vas eross-examined relative to the speci-
fie instances. ‘ « |
It is clementary that, as & geseval rule, a
vitness say be iupesched as to his chavecter fer
telling the truth By preof of reputatien ia the cem-
mmity, sad not by fudspendent proef of the witnesa!
lying ia specific iostances. Wigmore gives the
following reasons for the rule of excluding testimony
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of relating to specific acta of 13’1113 relative to
m:hinz the veracity nf a witnessy (1) Each
additional witness introduces an entirely new group
of questions relating to his qualifications and
veracity as to a witness. (2) The dectrine of
"nfair Surprise®, which recognizes that the opposi-
tion couldn't possibly snticipate which phase of the
vitness' life would be attacked so far as the telling
of untruths is concerned.

Wigmore asserts that there is no consideration
of the issue of relevancy so far as the reasons for
the exclusionary rule are concerned. Wigmore goes
on to say the fallowing, however: "There is, however,
ane situation in which an exception should be recog-
nised, in spite of these reasons of policy, vis. vhere
mﬁm-ha‘mcmwnmz on & charge of |
sex-offense. To ascertain such a witness! veracity
without an inguiry into her life-history (ed. as to
specific instances) it is psychologically impossible,
for her testimonial trustworthiness is often linked
with her other traits (ed. afortiori with past
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instances of lying).® See is regard to the abeve,
pages 536 and 537 ef Wiguore on Evidence, Vol. 3,
Thind Bd., Sec. 979,

This excepticn teo the emclusicsary rule which
Wigmore suggests appears to be ispliedly recognised
and accepted by the prosecutiang attorney by his won~
objection tv the narration of specific instances ef
lyiug by the defendant where tie defesdant's counsel
bad previously cress-examined the prosecntiag witness
relative to those instances. However, the presecuting
sttoruey appedrs to insist upon & foundation beiug
laid, i.0. cross-emamining the presecuting witness
first, before ovidence as to specific instances of
iying may be entertained by the court snd jury.

Certainly no foundation need be laid wiwere, as
in the general case, & witness is impoached as to
bis veracity by testimouy of a third persen to the
offect that the witness' reputstion for selling the
truth ia the commnity is not good. See 56 Am. Jur.,
Sec. 785, SLAta V. BEivex, 107 8.5. 169 (W. Va.).

The witneas need not first be asked on eross-exavine~
tign whether or not bis reputation for telling the
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truth ian the commmity is good or bad. Se¢ also,
vhere a3 in the preseat case, the Wigmore exeeption
is to be W in ¢onnegtion with sex crime testi-
mony, Veracity ispeachment should not be dependent
upon the regquirement of first laying a foundation inm
the eross-examination of the prosecuting witness.

It ia of course to be uoted that when a wituess
is to be impeached on the grounds of prior jagcougists
W relative to issues relevant in the case,
the opposing counsel must first lay a foundation by
mﬁmnmuhemnmu to
lué telling of such p;:ler inconsistent statements
bafore he can introduce mmtymruuehua
prior inconsistent statements, Wigmore states the

reason for this mhvu being that & witness, on
coming into court for the purpose of serving & litigant
and seciety, should not suddenly find himself on

trial as to his truthfulness without first being

given tha opportunity, on cross- and rediregt-
examination, to sdmit, demy, or explain may alleged
prior inconsistent statements. See Wigmore on Evidenc:
3 Ed., Sees. 1023-1037. The preblem seldom arises
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vhere a party is the witness, since the statement
can come into evidence in any event as an admission
for which no foundation need be laid.

But here we are not demling with prior inconsis-
tent statements. Sone of the instances of lying
above referred to are relevant to the issues of the
case, Mr. Barclay, defendsnt's counsel below, vas
mersly testing on ¢ross~examination the credibilicy
of the prosecuting witness by asking her as to prier
instances of iying. The Wigmore rule above cited
has no application in the present case since (1) we
are not dealing with prior incoasistent statemeats,
and (2) a prosecuting witness in au immorality case
is and sust alvays be "on trial® as to her truthful-
ness,

It 'ujmtfﬂuy urged, therefore, that the
laying of a foundation by cross-examining the prosecu-
ting witness as to prier instances of her lying is
not necessary when impeaching her veracity,

CORCLUS X ON
The rule in the State of Utah is too welle
sestablished -to be contested that. the mngorroberated:
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testimony of & prosecuting witness is alooe suffi-
cieat to convict & =man of a charge of imworality if
the jury chooses to beliove the testimeny of the
prosecutrix and to disbelieve that of the defendsat,
providing of course that the girl's testimeny is uot
so unreasonable and incosgruous &s to be cest aside
as the fangiful isaginstion of & distorted, if in-
mature mind., Ses the general rule as outlined in
State v. Mills, 249 Pac. 24 211, Supreme Court of
Utah, October 15, 1953, beginaing at the lower thind
of the second colusn, (Miss Keeley's testimony for
all prectical purposes may be considered to be
cozpletely uncorroborated, sisnce any teadeucy of
Misp Baxter's testimeny at the preliminary hearing,
as read into the record, toward corroboration of liss
Keeley's testimony must de largely discounted. It
vill be remembered that the date of the alleged
offense was altered on the Complaint the very day
Miss Baxter gave her testimony; the result of such
alteration was that the afterncon of Hiss Keeley's
absence from school wvas natched ~ at this late date -
vith the time of the alleged offmu.)
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Nonetheleass, the authorities counsel wide
latitude of inquiry in determining veracity and
encourage the use of extreme caution in other regards,
for fear that sex immorality, perhaps the blackest
of all misdeeds, may in fact be the figment of a
warped, spiteful and frenszied imagination. For example:

®,..The unchaste (let us call it) mentality
finds incidental but direct expression in the
narration of imaginary sex-incidents of which
the narrator is the heroine or the victim,
On the surface the narration is straight~
forward and convincing. The real victim,
however, too often in such cases is the
innocent man; for the respect and sympathy
naturally felt by any tribunal for a wronged
female helps to give easy credit to such a
plausible tale.

®No doubt any judge of a criminal
Court and any prosecuting attorney can
corroborate this with instances from his
own observation, But the lamentable
thing is that the orthodox rules of Evidence
in most instances prevent adequate probing
of the testimonial mentality of a woman-
witness, 30 a8 to reveal the possible
falgity of such charges. Judging merely
from the reports of cases in the appellate
courts, one wmust infer that many innocent
men have gone to prison because of tales
whose falgity could not be exposed. 4And
the situation of injustice has become the
more extreme, because in some States the
so~called age of consent has been raised to
16 or 16 years (thus making consent immaterial

.
g
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below that age) and in a few States even
life imprisonment may be imposed; so that
& plausible tale by an attractive, innocent-~
looking girl may lead to a life-sentence

" for the accused, because the rules of
Evidence (and the judge's unacquaintance
with modern psychiatry) permit no adequate
probing of the witness' veracity."

Wigmore on Evidence, Third Ed., Sec. 9244, p. 459,

In the above regard surely the defendant in
this particular case should be permitted to cross—
examine the prosecuting witness as to all past
instances of lying, and this whether or not the
witness had been questioned as to such instances on
cross-examination, Certainly there is no demand in
the lav that a foundation be laid (through cross-
examination) in order that a witness may be impeached
as to her veracity.,

In relation to charges of sex crimes in general,
the following quotation from the writings of Lerd
Hale iz often quoted in the American Reports:

®This is an accusation easy to be made

and hard to be proved, and harder to be

defended by the party accused, though ever

g0 innocent,.®
See Reidhead v. State, 250 P, 366, Sup. Ct. of

Arizona, November 8, 1926.
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The same admonition of Lord tale is guoted in

State v. Goodale, 109 S.W. 9 Sup., Ct. of Missouri
1908: (The court continued)

",..Jt is well settled that the
appellate court will closely scrutinize
the testimony upon which the convietion
was obtained, and if it appears incredible,
and too unsubstantial to make it the basis
of a judgment, will reverse the judgment.
While, on the one hand, it will not do to
hold that because the evidence indicates
a depravity net ordinarily witnessed among
men it must be rejected, because the annals
of crime are replete with examples wherein
the most sacred relations have been dis-
regarded, and the testimeny left no room
for & reasonable doubt of the guilt of the
accused, yet, on the other, many well-
authenticated decisions attest that this
charge has often been the result of malice
and hidden motives, and the courts have
refused to permit convictions to stand
because of the utter improbability of the
testimony, in the light of the conceded
circumstances. Instinctively, the character
of the accused and of his accuser is a
prime consideration."

Thus, it is respectfully urged that a new

trial should be granted the defendant so that he
mAy be prejudiced neither by (1) such extraneous
reinforcement of the girl's incorrigibility in her
foul charge as the presence of Mr. Eddington by her
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side on the stand would undoubtedly produce, nor by
(2) denial of his unequivocal right to testify as
to any and all past incidents of his accuser's fiba
and fables. |

Respectfully submitted,

M. RALPH SHAFFER

Attorney for Defendant
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