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1AY
JURISDICTION OF APPELLATE COURT

The Utah Court of Appeals has appellate jurisdiction of this matter as stated

in Utah Code Annotated §78A-4-103(2)(j).
A%
STATEMENT OF ISSUES

1. Did Judge Shumate err in failing to identify the alleged undisputed facts
upon which he allegedly relied when issuing his Oral Ruling granting Mr. Lewis’
motion for summary judgment, orally rendered on March 24, 2014? (Docket,
pages 529-610).

Standard of Review:

The failure of a trial court to specify what undisputed facts the trial court
relied upon in its grant of summary judgment is reviewed as a matter of law and an
appellate court correctness and grants no deference to the trial court’s conclusions

of law. State v. Orr, 127 P.3d 1213, 2005 UT 92 (Utah 2005).

2. Did Judge Shumate err in failing to specify the legal theory upon which
he relied in granting Mr. Lewis’ motion for summary judgment, orally rendered on
March 24, 2014? (Docket, pages 529-610).

Standard of Review:

Mr. Nelson could not find any standard of review for a situation where a
court fails to identify the legal theory upon which it 1s granting summary judgment,

and Mr. Nelson doubts if such a standard exists. Mr. Nelson respectfully asserts

sl=



that the statement of this Court in Adams v. Board of Review of Indus. Com'n, 821

P.2d 1 (Utah App. 1991) to wit: “Inasmuch as our standard of review varies
depending upon whether Adams failed to prove legal or medical causation, the
Commission's failure to identify whether Adams failed to prove legal or medical
causation prevents us from reviewing that conclusion, ” is controliing, as the
standard of review for a contract claim is different from an equitable claim, and
without any indication as to whether Judge Shumate and/or Judge Westfall granted
Lewis’ motion for summary judgment on Lewis’ breach of an oral contract claim,
or his unjust enrichment claim, and, therefore, Mr. Nelson cannot identify a proper
standard of review.

3. Did Judge Westfall err in signing, and entering, the Order Granting
Plaintiff’s Motion for Summary Judgment, entered on May 20, 20147 (Docket,
pages 529-610).

Standard of Review:

Grants of summary judgment are reviewed for correctness. Ryan v. Dan's

Food Stores. Inc., 972 P.2d 395 (Utah 1998).

“Summary judgment is appropriate only when there are no genuine issues of
marerial fact and the moving party is entitled to judgment as a matter of
law.” V-1 Oil Co. v. Utah State Tax Comm'n, 942 P.2d 906, 910 (Utah

1996). Because “a challenge to summary judgment presents only a question
of law,” we review it for correctness. West v. Thomson Newspapers, 872
P.2d 999, 1004 (Utah 1994). In reviewing a grant of summary judgment,
“[w]e determine only whether the trial court erred in applying the

governing law and whether the trial court correctly held that there were no
disputed issues of material fact.” Ferree v. State, 784 P.2d 149, 151 (Utah

1989).



4. Did the district court err in entering the Judgment, entered on May 20,
20147 (Docket, pages 616-810).

Standard of Review:

Grants of summary judgment are reviewed for correctness. Ryan v. Dan's

Food Stores, Inc., 972 P.2d 395 (Utah 1998).

5. Did Judge Westfall err in issuing his Memorandum Decision and Order
denying Mr. Nelson’s Motion to Alter or Amend the Plaintiff’s Motion for
Summary Judgment, and his Motion to Alter or Amend the Judgment, entered
October 20, 2014? (Docket, pages 895-900).

Standard of Review:

Grants of summary judgment are reviewed for correctness. Ryan v. Dan's

Food Stores. Inc., 972 P.2d 395 (Utah 1998).

6. Did the district court err in entering the Amended Judgment, entered on
November 11, 2014, against Mr. Nelson? (Docket, pages 898-900).
Standard of Review:

Grants of summary judgment are reviewed for correctness. Ryan v. Dan's

Food Stores, Inc., 972 P.2d 395 (Utah 1998).

7. Did Judge Shumate err denying Mr. Nelson’s Motion to file an Amended
Answer and Amended Counterclaim? (Docket, pages 155-156, 197-200).

Standard of Review:

An appellate court reviews a trial court's denial of a motion to amend for an



abuse of discretion. Kelly v. Hard Money Funding, Inc., 2004 UT 44,914, 87 P.3d

734.

Vi
DETERMINATIVE CONSTITUTIONAL PROVISIONS, STATUTES,
ORDINANCES, RULES AND REGULATIONS.

The relevant Constitutional Provisions, Statutes, Ordinances, Rules and

Regulations are printed in the Addendum.

vii
STATEMENT OF THE CASE

This case concerns the purchase of an “exclusive” Nutty Guys route, to
provide various retail locations with snacks, and the alleged breach of the

“agreement” for the purchase of the “exclusive” Nutty Guys route.

NATURE OF THE CASE

The litigation of this case involves a grant of summary judgment in favor of
Lewis, based on the alleged breach of an unsigned and undated written contract, or

an alleged oral contract, or unjust enrichment by Mr. Nelson.

COURSE OF PROCEEDINGS IN THE DISTRICT COURT

Lewis filed a complaint, against Mr. Nelson, on July 2, 2012.

Lewis filed an amended complaint on July 7, 2012.

Mr. Nelson, acting pro se, moved to dismiss the amended complaint on

September 27, 2012. That motion was denied on January 2, 2013.



Mr. Neison a115§vered Lewis’ amended complaint on January 25, 2013.

Lewis served Mr. Nelson with 13 interrogatories, 30 requests for
admissions, and 13 requests for production of documents and things on March 22,
2013. That discovery stated that it was served as provided in Rules 7036 and 9014
of the Federal Rules of Bankrupicy Procedure.

Mr. Nelson objected to the discovery, on April 22, 2013, because it was
submitted pursuant to Rules 7036 and 9014 of the Federal Rules of Bankruptcy
Procedure.

On May 6, 2013, Lewis responded to Mr. Nelson’s objection. On May 6,
2013, Lewis also sent Mr. Nelson revised interrogatories, requests for admissions,
and requests for production of documents and things. This revised discovery stated
that it was served pursuant to the Utah Rules of Civil Procedure. However, Lewis
again sent 13 interrogatories 30 requests for admissions and 13 requests for
production of documents.

On May 8, 2014, Mr. Nelson filed a counterclaim.

On May 23, 2014, Judge Shumate ordered Mr. Nelson to answer all 13
interrogatories, all 30 requests for admissions, and all 13 requests for production of
documents, from Lewis, by June 27, 2013, even though the discovery stated that
it was submitted under Rules 7036 and 9014 of Federal Rules of Bankruptcy

Procedure.

On June 27, 2013, Mr. Nelson filed a motion, for leave of the court, to file



an Amended Counterclaim, as a Compulsory Counterclaim.

On July 9, 2013, Lewis filed his response to Mr. Nelson’s Motion to File an
Amended Counterclaim.
On October 11, 2013, the district court entered an order denying
Mr. Nelson’s Motion to file an Amended Counterclaim.
On January 10, 2014, Lewis filed a motion for summary judgment.
Mr. Nelson filed a memorandum opposing Lewis’ motion for summary

judgment on February 5, 2014.

Lewis filed his reply memorandum, in support of his motion for summary
judgment, on February 6, 2014.

Judge Shumate held oral arguments on Lewis’ motion for summary
judgment on March 24, 2014. At the conclusion of that hearing, Judge Shumate
granted Lewis’ motion for summary judgment, without identifying any undisputed
facts upon which he allegedly relied in granting Lewis’ motion for summary

judgment, and without specifying on what legal theory he was granting Lewis

summary judgment.
On May 20, 2014, the court entered an Order Granting Plaintiff’s Motion for

Summary Judgment, and a Judgment. This Order granted Lewis summary
judgment on both his claim for breach of an oral contract, and unjust enrichment.

On June 2, 2014, Mr. Nelson filed a Motion to Alter or Amend the Order

Granting Plaintiff’s Motion for Summary Judgment, and the Judgment.



On June 16, 2014, Lewis filed a memorandum in opposition to Mr. Nelson’s
Motion to Alter or Amend the Judgment, and Mr. Nelson’s Motion to Alter or
Amend the Order Granting Plaintiff’s Motion for Summary Judgment.

A hearing was held on Mr. Nelson’s Motions to Alter or Amend on
September 9, 2014.

On October 10, 2014, Judge Westfall entered a memorandum decision
denying Mr. Nelson’s Motion to Alter or Amend the Judgment, and Mr. Nelson’s
Motion to Alter the Order on Summary Judgment.

An Amended Judgment was entered on November 17, 2014,

On November 19, 2014, Mr. Nelson filed a Notice of Appeal.

Mr. Nelson filed a Motion for Stay of Judgment Pending Appeal on
November 20, 2014,

Mr. Nelson filed a Request to Submit for Decision his Motion for a Stay
Pending Appeal, on December 10, 2014, and Request for an Expedited Decision of
that Motion, on December 11, 2014.

The Clerk of the court issued a writ of execution on December 11, 2014.

On December 11, 2014, Mr. Nelson filed a Motion to Quash the Writ of
Execution.

Judge Westfall would not rule on Mr. Nelson’s Motion for Stay Pending

Appeal. Therefore, on February 11, 2015, Mr. Nelson filed a motion with this



Court, asking the Court to order Judge Westfall to rule on his Motion for a Stay

Pending Appeal.
On February 12, 2015, Judge Pearce entered an order granting Mr. Nelson’s

Motion for Stay on Appeal.

DISPOSITION IN THE DISTRICT COURT

Judge Shumate orally granted Lewis’ motion for summary judgment on
March 24, 2014,
Judge Westfall signed the Order Granting Plaintiff’s Motion for Summary

Judgment and authorized the entry of a judgment against Mr. Nelson on May 20,

2014.
Judge Westfall denied Mr. Nelson’s Motions to Alter or Amend on October

10, 2014.

On November 19, 2014, Mr. Nelson filed a Notice of Appeal.

Mr. Nelson filed a Motion for Stay of Judgment Pending Appeal on
November 20, 2014.

Mr. Nelson filed a Request to Submit for Decision his Motion for a Stay

Pending Appeal, on December 10, 2014, and Request for an Expedited Decision of

that Motion, on December 11, 2014.

Judge Westfall would not rule on Mr. Nelson’s Motion for Stay Pending

Appeal. Therefore, on February 11, 2015, Mr. Nelson filed a motion with this



Court, asking the Court to order Judge Westfall to rule on his Motion for a Stay
Pending Appeal.

On February 12, 2015, Judge Pearce entered an order granting Mr. Nelson’s
Motion for Stay on Appeal.

On February 24, 2015, Mr. Nelson filed a supersedeas bond with the district
court in the amount of $41,408.46.

On March 2, 2015, Lewis filed an objection to Mr. Nelson’s Supersedeas
Bond, claiming that Mr. Nelson must post a supersedeas bond in the amount of
$63,513.49, consisting of an additional amount of $9,930.03, post judgment interest
from May 20, 2014, and continuing for three years; and $12,167.00, post judgment
attorney fees.

On March 6, 2015, Mr. Nelson filed a Reply Memorandum in Support of his
Motion to Accept and Approve his Supersedeas Bond filed with the district court
on February 24, 2015.

On March 3, 2015, Judge Westfall had “Minutes for ORDER TO SHOW
CAUSE 1ST APPE, ” filed on the district court’s docket for this case.

Vi
RELEVANT FACTS

1. In the fall of 2010, Mr. Nelson answered an ad on KSI.com by Lewis,

offering to sell an “exclusive” Nutty Guys distribution route in Southern Utah.

(Docket page 412).



2. After several phone calls, Mr. Nelson agreed to accompany Lewis for

deliveries on January 1, 2011. (Docket page 412).

3. Lewis said that he needed to sell the business so he could take a job with

UTA in Salt Lake City. (Docket page 412).

4. After accompanying Lewis on the delivery, Nelson told Lewis he was

not interested in purchasing the business, but that he would help with deliveries

occasionally. (Docket page 412).

5. One week later, Lewis called Mr. Nelson and said he had the UTA job

and asked Mr. Nelson to take over the Nutty Guys route. (Docket page 412).

6. Mr. Nelson agreed to do the next round of deliveries and subsequently

agreed to take over the Nutty Guys route. (Docket page 412-413).

7. Mr. Nelson met with Lewis at his in-laws home, where Lewis showed

Mr. Nelson how to do invoices and run the business. (Docket page 413).
8. After some discussion, Mr. Nelson and Lewis agreed on terms for the

purchase of the Nutty Guys route, and Mr. Nelson wrote an agreement, which both

he and Lewis signed. (Docket page 413).

9. The agreement contained only the basic terms of the sale. (Docket page

413).

10. Lewis retained the handwritten agreement, because he was going to take

it to his uncle, who 1s an attorney, to have a complete contract prepared. (Docket

page 413).

<] 0



11. Because Lewis kept the contract, Mr. Nelson is unable to remember the
exact content of the handwritten agreement. (Docket page 413).

12. Lewis explained that the sale of the Nutty Guys route had to be
approved by Nathan Murray, the owner of Nutty Guys. (Docket page 414).

13. Mr. Murray subsequently approved the sale of the Nutty Guys route.
(Docket page 414).

14. After taking over the Nutty Guys route, Mr. Nelson had trouble reaching
Lewis with questions, or when he needed help. (Docket page 414).

15. In June 2011, Lewis went to Mr. Nelson’s warehouse in Hurricane,
Utah, to get him to sign a commission check that had been written to Mr. Nelson by
mistake. (Docket page 414).

16. During this visit, Lewis gave Mr. Nelson a new contract, and asked Mr.
Nelson to sign it. (Docket page 414).

17. After reading the contract, Mr. Nelson realized that it was entirely
different than the handwritten agreement Lewis and Mr. Nelson signed. (Docket
page 414).

18. Mr. Nelson told Lewis that he would not sign Lewis’ contract, and that
Lewis needed to get him an accurate accounting of the remaining balance owed for
the sale of the Nutty Guys route, and provide him with proof that the area was an
“exclusive” area. Exclusivity was an essential term of the agreement. (Docket

page 414).

i



19. Mr. Nelson also asked Lewis for a copy of the original handwritten
agreement. (Docket page 414). ¢

20. Several weeks later, Lewis sent Mr. Nelson a text with an amount that
he claimed Mr. Nelson owed, and demanded payment. (Docket page 414).

21. Mr. Nelson responded that Lewis needed to provide him with an
accurate, itemized accounting, with payments, credits, and accounts receivable,
because Mr. Nelson’s figures differed substantially from Lewis’. (Docket page
414).

22. Rather than providing Mr. Nelson with the requested documentation, "
Lewis continued to demand payment, threatened legal action, and stated that he
would come and take over the Nutty Guys route. (Docket page 414).

253. During this time, Mr. Nelson continued to ask for an accounting,
original documentation, and proof of an “exclusive” area. (Docket page 414).

24. During the time that Mr. Nelson owned and operated the Nutty Guys
route, other Nutty Guys distributors had openly contracted Mr. Nelson’s customers,
in the supposed “exclusive” area, causing a substantial loss of business for Mr.
Nelson. (Docket page 415).

25. On April 18, 2012, Mr. Nelson received an email from Ryan O livier,
an owner of Nutty Guys, stating that Mr. Nelson was just a sales agent, not a

distributor. (Docket page 415).

26. Mr. Nelson never would have agreed to purchase the Nutty Guy route «

<12



from Lewis if he had known that he was not purchasing an “exclusive” area.
(Docket page 415).

27. Lewis filed a complaint against Mr. Nelson on July 2, 2012. (Docket,
page 1).

28. On July 7, 2012, Lewis filed an amended complaint. (Docket, page 21).

29. Mr. Nelson answered Lewis’ complaint on January 25, 2013, and served
Lewis with requests for production of documents, asking Lewis to produce all
documents that he intend to introduce as exhibits at the trial, and copies of forms
1099, issued to Lewis, by Nutty Guys of Salt Lake City for tax years 2010
and 2011, so that he could determine how much Lewis had actually been paid by
Nutty Guys. (Docket, pages 62- 67).

30. Lewis refused to provide Mr. Nelson with any documents. (Docket,
page 73).

31. Lewis served Mr. Nelson with 13 interrogatories, 30 requests for
admissions, and 13 requests for production of documents and things on March 22,
2013. (Docket, page 76).

32. That discovery stated that it was served according to Rules 7036 and
9014 of the Federal Rules of Bankruptcy Procedure. (Docket, page 76).

33. Mr. Nelson objected to the discovery because it was submitted pursuant
to the Federal Rules of Bankruptcy Procedure. (Docket, page 79).

34. On May 6, 2013, Lewis sent Mr. Nelson revised interrogatories,



requests for admissions, and requests for production of documents and
things.(Docket, page 82). This discovery stated it was served pursuant to the Utah
Rules of Civil Procedure. However, Lewis again submitted 13 interrogatories, 30
requests for admissions and 13 requests for production of documents. (Lewis’
revised first set of requests for admissions, interrogatories, and requests for
production of documents to defendant, which is included m the Addendum to this
Brief).

35. On May 8, 2014, Mr. Nelson filed a counterclaim. (Docket, page 11).

36. On May 23, 2014, Judge Shumate ordered Mr. Nelson to answer all 13
interrogatories, all 30 requests for admissions and all 13 requests for production of
documents by June 27, 2013, even though the discovery stated it was submitted

under the Rules 7036 and 9014 of Federal Rules of Bankruptcy procedure.

(Docket, page 152).

37. In Lewis’ amended complaint, he asked for a judgment for damages in
an amount of “$15,020.” (Docket, page 21).

38. Because Lewis asked for a judgment for damages in an amount of
$15,020, pursuant to the provisions of Rule 26(c) URCP, this case became a “Tier
1” case. (Docket, page 21, Rule 26(c)(3), and Rule 26(c)(5), URCP)

39. On June 27, 2013, Mr. Nelson submitted responses to Lewis’ revised

discovery. (Docket, page 154).

40. Because this case is a Tier 1 case, Mr. Nelson only answered the first

sl



five of Lewis’ 30 requests for admissions, and requests for production of
documents. Mr. Nelson did not respond to the interrogatories. (Mr. Nelson’s
Response to Lewis discover, contained in the Addendum to this Brief).

41. On June 28, 2013, Mr. Nelson filed a Motion and Memorandum for
Leave of Court to File an Amended Counterciaim, as Compulsory Counterclaim.
(Docket, page 155).

42, On October 11, 2013, the district court entered an order denying
Mr. Nelson’s Motion to file an Amended Counterclaim. Judge Shumate said that
all counterclaim 1ssues would be handled at trial. (Docket, page 230).

43. On January 10, 2014, Lewis filed a motion for summary judgment.
(Docket, page 295).

44. In the memorandum, submitted in support of his motion for summary
judgment, Lewis relied on the 25 requests for admission to which Mr. Nelson did
not respond, claiming that those requests for admissions were deemed admitted.
(Docket, page 297).

45. Mr. Nelson filed a memorandum opposing Lewis’ motion for summary
judgment, and a declaration, on February 5, 2014. (Docket, page 368).

46. Judge Shumate held oral arguments on Lewis’ motion for summary
judgment on March 24, 2014. (Docket, page 450).

47. At the conclusion of that hearing, Judge Shumate granted Lewis’ motion

for summary judgment, without identifying any undisputed facts upon which he
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allegedly relied in granting Lewis’ motion for summary judgment, and without
specifying on what legal theory he was granting summary judgment. (Transcript of
Hearing on Lewis motion for summary judgment, contained in the Addendum to
this Brief).

48. On May 20, 2014, Judgment was entered in favor of Lewis, and an
Order Granting Lewis’ Motion for Summary Judgment was also entered. This
Order granted Lewis summary judgment on both his claim for breach of an oral
contract, and unjust enrichment. (Docket, pages 506 and 492).

49. On June 2, 2014, Mr. Nelson filed a Motion to Alter or Amend the
Order Granting Plaintiff’s Motion for Summary Judgment, and the Judgment
entered by the court on May 20, 2014. (Docket, page 529, and 616).

50. A hearing was held on Mr. Nelson’s Motions to Alter or Amend on
September 9, 2014. (There is no entry on the Docket prepared by the District Court
in St. George. However, in on the docket for the electronic filing, there is a, entry
No. 191, that states “2014-09-09 Minutes for MOTION 70 ALTER JUDGMENT).

51. On October 10, 2014, Judge Westfall entered a ruling on Mr. Nelson’s
Motion to Alter or Amend the Judgment, and on his Motion to Alter the Order
Granting Plaintiff’s Motion for Summary Judgment, denying Mr. Nelson’s Motion

to Alter or Amend the Order Granting Plaintiff’s Motion for Summary Judgment,
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but making small changes to the Judgment, entered on May 20, 2014." (Docket,
pages 883).

52. In denying Mr. Nelson’s Motion to Alter or Amend the Judgment, and
his Motion to Alter or Amend the Order Granting Plaintiff’s Motion for Summary
Judgment, Judge Westfall indicated that he was denying the Motions, because
Mr. Nelson did not respond to the 25 requests for admission Lewis submitted to
Mr. Nelson, in addition to the five requests for admissions to which Mr. Nelson
responded. (Docket, pages 884-5).

53. An Amended Judgment was entered on November 17, 2014. (Docket,
page 958).

54. On November 19, 2014, Mr. Nelson filed a Notice of Appeal, appealing
Judge Westfall’s Amended Judgment entered November 11, 2014; the
Memorandum Decision and Order on Plaintiff’s Motion to Alter or Amend Order
Granting Summary Judgment, and Motion to Alter or Amend Judgment, entered
October 10, 2014; the Judgment, entered May 20, 2014; the Order Granting
Plamtiffs Motion for Summary Judgment, entered May 20, 2014; the Oral Ruling

on motion for summary judgment, entered March 24, 2014; and the Order denying

1. Judge Westfall granted Mr. Nelson’s Motion to Alter or Amend the May 20,
2014, judgment, to remove unauthorized costs from the judgment, i.e., postage,
copying costs, and something called “Zracers People Search CSR Investigations,’
costs that would never have been allowed, had Judge Westfall actually read the
judgment before signing it.

b
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Mr. Nelson’s Motion to file an Amended Answer and Amended Counterclaim,
entered October 11, 2013. (Docket, page 977).

55. Mr. Nelson filed a Motion for Stay of Judgment Pending Appeal on
November 20, 2014. (Docket, page 985).

56. Lewis filed a memorandum in opposition to Mr. Nelson’s Motion for
Stay of Judgment Pending Appeal on December 4, 2014. (Docket, page 1009).

57. Mr. Nelson filed a reply memorandum in support of his Motion for Stay
Pending Appeal on December 9, 2014. (Docket, page 1027).

58. Mr. Nelson filed a Request to Submit for Decision his Motion for a Stay
Pending Appeal, on December 10, 2014, and Request for an Expedited Decision of
that Motion, on December 11, 2014. (Docket, page 1042, and 1057).

59. Judge Westfall would not rule on Mr. Nelson’s Motion for a Stay
Pending appeal, so on February 11, 2015, Mr. Lewis filed a motion asking this
Court to order Judge Westfall to rule on his Motion for a stay pending appeal.
(Because the Motion was filed with this Court, it does not appear on the district
court’s docket).

60. On February 12, 2015, Judge Pearce issued an order granting Mr.
Nelson’s Motion for Stay Pending Appeal. (Because the Docket prepared by he
District Court in St. George ends at February 1, 2015, everything <ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>