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IN THE UTAH COURT OF APPEALS

STATE OF UTAH,
Plaintiff/Appellee,
V.
DEBBRA JO CLARK, : Case No. 20140955-CA

Defendant/Appellant.

JURISDICTIONAL STATEMENT

This Court has jurisdiction under Utah Code §78 A-4-103(2)(e) (2012). See
Addendum A (Sentence, Judgment, Commitment).

STATEMENT OF ISSUES, STANDARDS OF REVIEW, PRESERVATION

Issue I: The defense witness admitted during cross-examination that she had been
convicted of a crime and that Clark’s boyfriend was listed on the Information as her co-
defendant. Despite this, the court admitted the witness’s Information and Arrest Warrant
as impeachment evidence for the purpose of showing that Clark’s boyfriend was listed on
the Information as a co-defendant. The question on appeal is whether the court abused its
discretion by admitting the Information and Arrest Warrant.

Standard of Review and Preservation: A trial court’s decision admitting evidence

is reviewed for an abuse of discretion. See State v. Smedley, 2003 UT App 79,98, 67 P.3d



1005. This issue is preserved by objection. R.174:150; see infra Part 1.G.1; Addendum B.

Alternatively, this issue may be addressed for plain error. See infra Part 1.G.2.

RELEVANT STATUTES., RULES, AND CONSTITUTIONAL PROVISIONS

The text of the following are in Addendum C: U.S. Const. amend. VI; Utah

R.Evid. 401, 402, 403, 611, 801, 802, 803, 804, 807, 901, 902.
STATEMENT OF THE FACTS AND THE CASE
a. Procedural History.

Following Clark’s arrest at a Smith’s grocery store on November 30, 2013, she
was charged by Information with one count of Retail Theft, third degree felony, in
violation of Utah Code §76-6-602 (2012) and §76-6-412(1)(b)(ii) (2014),' and one count
of Criminal Trespass, a class B misdemeanor, in violation of Utah Code §76-6-206(2)(b)
(2012). R.1-2. Following a preliminary hearing, Clark was bound over as charged. R.41-
42; 67-83. Before trial, Clark filed a motion to bifurcate, requesting a bench trial on the
Retail Theft enhancement and on the Criminal Trespass count. R.100-03. Following a
hearing, the trial court granted Clark’s motion. R.109-10; 174:4-5; 193:31-33.

A jury trial was held on August 27, 2014. R.146-49; 174. Before the jury, each
party called one witness to testify: The State called Bobbie Davis, a loss prevention
officer for Smith’s, and the defense called Debbie Larsen. R.174. The State originally

objected to Larsen’s testimony because Clark did not provide a witness list. R.85-87;

! The State conceded below that the 2014 version of section 76-6-412 applies in this case.

R.174:194-202.



174:6-8, 52-54. After talking to Larsen, however, the prosecutor withdrew the objection.
R.174:122-23.

On cross-examination, the State questioned Larsen about her conviction for Theft
by Deception. R.174:141-47. Larsen admitted the conviction and admitted that Clark’s
boyfriend, Christian Hale, was listed as her co-defendant on the Information. R.174:145-
49. Larsen explained, however, that she believed there was a mix-up on the Information
and that Hale was not actually her co-defendant because his name did not appear on her
court paperwork and he was not present at her court hearings. R.174:145-49. Over
objection, the trial court admitted State’s Exhibit 2 as impeachment evidence for the
purpose of showing that Hale was listed on the Information as Larsen’s co-defendant.
R.174:149-50. State’s Exhibit 2 was a complete copy of the Information and Arrest
Warrant related to Larsen’s Theft by Deception conviction. R.174:149-50.

The jury returned a verdict of guilty on Retail Theft. R.144; 174:196. Outside the
presence of the jury, the trial court heard evidence and argument on the Retail Theft
enhancement. R.174:200-02. The court then found Clark guilty of Retail Theft, a third
degree felony, and of Criminal Trespass. R.174:193, 200-02. Thereafter, the court
sentenced Clark to serve a prison term of zero-to-five years for Retail Theft and a jail
term of 180 days for Criminal Trespass. R.162-64; 194:12-13. The court suspended the
sentences, placed Clark on probation for 36 months, and ordered Clark to serve 365 days

in jail. R.162-64; 194:12-16. Clark filed a timely notice of appeal. R.168.

2 A redacted copy of State’s Exhibit 2 is located at Addendum D. The original State’s
Exhibit 2 is not redacted and is located at R.175.
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b. The State’s Evidence.

Davis, the loss prevention officer, described the alleged offense as follows. On
November 30, 2013, Clark and Larsen arrived at Smith’s grocery store together but
entered the store separately. R.174:109. Clark entered first. R.174:109. Davis had met
Clark before. R.174:75-76. During the prior meeting, Davis had “trespassed” Clark and
“asked her to never come back into any Smith’s again.” R.174:76.

When Davis saw Clark, she called the police and “maintained visual on” Clark.
R.174:75-76. According to Davis, this meant that she followed Clark and “maintained
visual” on Clark even if she “had to get down on [her] knees” to do it. R.174:76, 101.
Though Davis denied concealing herself, she admitted that she positioned herself in a
way that Clark could not see her and watched Clark though wire racks. R.174:98-99, 101.

Clark, who was carrying a large purse, walked down the home improvement aisle
to the Command hooks area. R.174:77-79, 91, 95-98. Davis watched Clark from the front
of the aisle, 60 to 70 feet away, and saw Clark select two to three items from the shelf.
R.174:77. Clark then walked along the aisle at the back of the store to the seasonal
department. R.174:78, 99-100. Davis followed Clark by walking along the aisle at the
front of the store. R.174:78.

The seasonal department contained “big displays.” R.174:78-79. According to
Davis, it is an area “free from view of other customers or employees.” R.174:78-79. In
Davis’s opinion, Clark did not appear to be shopping in the seasonal department.
R.174:79. “Her eyes were darting” around, and she went behind a “blow-up snowman,”

where there was no “small merchandise” to look at. R.174:79, 113. Davis concluded that

4



Clark went behind the snowman so “she couldn’t be seen.” R.174:79. While in the
seasonal department, Clark put the items she had taken from the shelf into her purse.
R.174:78-79, 114-15. Davis could not see Clark’s whole body at that time, but she could
see Clark’s hands and mid-torso. R.174:79, 102.

Clark then walked back along the aisle at the back of the store and turned up an
aisle that led to the front of the store and the exit. R.174:80-81, 86, 103-04. Davis again
followed Clark by walking along the aisle at the front of the store. R.174:80-81.

At trial, Davis described Clark’s movements as deliberate, saying that Clark
walked “straight down” the home improvement aisle to the Command hooks area,
“quickly walked” to and from the seasonal department, and headed “straight for the exit”
without “looking for anything else.” R.174:77-81, 91, 95-100, 103-04. At the preliminary
hearing, however, Davis testified that Clark “wandered” to the Command hooks area,
“wandered” to the seasonal department, and “wandered down an aisle” toward the exit.
R.174:96-98, 100, 103-04. When confronted about her inconsistent testimony, Davis said
that she “misspoke” at the preliminary hearing. R.174:96-98, 100, 103-04, 111-13.

Davis testified that Clark saw her as Clark neared the floral department at the front
of the store, which was “mere feet from the exit.” R.174:87, 105, 116. Clark “made full-
on eye contact with” Davis. R.174:88. According to Davis, Clark registered “shock” and
“panic.” R.174:88. Clark then “quickly spun around and went” back into the aisles.
R.174:88, 118. Davis again followed Clark and, from fifteen feet away, observed Clark
remove items from her purse and “ditch[]” them on a shelf. R.174:88-89, 117. According

to Davis, Clark also watched “to see if [Davis] was still following her.” R.174:89.
5



Clark then went down one aisle and up the next toward the exit. R.174:90. Davis
and two assistants stopped Clark before she exited and told Clark that the police were
coming. R.174:90. Clark asked Davis why she was stopping her, and Davis “informed
her of the criminal trespass.” R.174:91. Clark said, “I didn’t steal anything” and opened
her purse. R.174:91. The purse was “completely empty.” R.174:91.

Davis took Clark to the loss prevention office. R.174:90. After the police arrived,
Davis said to Clark, “‘What are you doing in my store? You had been trespassed.’”
R.174:91. Clark responded that she “knew that she was trespassed” and said that “she
didn’t know why she was there.” R.174:91. Davis asked Clark if she had come to the
store with anyone else, and Clark responded that she had come with Larsen. R.174:92.

After receiving a call from the service desk and reviewing security footage, Davis
determined that Larsen was at the service desk attempting to return Command hooks
without a receipt. R.174:92-93, 107. Davis stopped Larsen at the service desk. R.174:92-
93. According to Davis, Larsen “willingly handed” the hooks to Davis, saying that “she
did not want them” and that she did not want to complete the return. R.174:108, 117.
Larsen was permitted to leave the store. R.174:108. Davis then retrieved the items that
Clark had “ditched” on a shelf, and the police arrested Clark. R.174:93-94.

Davis claimed that the items she retrieved from the shelf were hooks like those
that Larsen had been trying to return without a receipt. R.174:93-94, 107. The State did
not produce the items from the shelf or the hooks that Larsen attempted to return.
R.174:107-08, 117. Davis testified that all of the items, including the hooks that Larsen

attempted to return, had been “put back into stock” and sold. R.174:107-08.
6



c. The Defense Evidence.

Larsen testified as follows. Larsen and Clark are friends. R.174:126. They went to
Smith’s together on November 30 because Larsen had items to return and Clark was
shopping for “stuff for dinner.” R.174:127. They had decided to have dinner together,
and Clark was going to cook. R.174:136.

Larsen planned to return three medications, for which she had receipts, and “two
hooks,” for which she did not. R.174:127. Her boyfriend had purchased the hooks for her,
and “he never keeps his receipts.” R.174:128, 133, 135. She returned the hooks because
they were too wide for the wall where she planned to use them. R.174:128, 130, 135.

Clark entered the store first because Larsen had to settle her dog in the car before
going in. R.174:128, 137. When Larsen entered the store, she went to the service desk.
R.174:128-29. There, after waiting her turn, she approached the desk to return the items
and explained that she did not have receipts for the hooks because her boyfriend does not
keep receipts. R.174:129, 133-34. The clerk said that was fine and that Larsen would
receive a gift card for the return. R.174:133-34.

When the transaction was nearly complete, Davis approached Larsen and asked if
she was with Clark. R.174:128-29. Larsen responded that she was, and Davis accused her
of having Clark hand off stolen items to her. R.174:128-31. Davis then took Larsen’s
photograph and told Larsen “not to come in their store ever again.” R.174:129-31.

Larsen testified that she “begged” Davis to review the security footage because it
would show that she had not even passed Clark in the store. R.174:131-32. Davis “started

just screaming at me and wouldn’t listen to me.” R.174:131-32. Larsen was not charged
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with a crime. R.174:132. She left the store with the medication and the hooks and
returned the items at a different Smith’s store. R.174:131-32.
d. The State’s Cross-Examination of Larsen and Rebuttal Evidence.

During cross-examination, the State asked Larsen when she had last seen Clark’s
boyfriend, Christian Hale. R.174:139-41. Larsen responded that she had seen Hale about
a month before November 30. R.174:141. The State asked if that was the time Larsen and
Hale “were passing forged checks.” R.174:141. Defense counsel objected. R.174:141.
After hearing argument, the trial court permitted the State to admit evidence that Larsen
had been convicted of Theft by Deception, a class A misdemeanor. R.174:141-44,

Although the State misstated the conviction as forgery, a third-degree felony,
Larsen readily admitted the conviction. R.174:145. Defense counsel objected because the
State had misstated the conviction, and the court corrected the record: “Members of the
jury, you are instructed that Ms. Larsen was not convicted of a third-degree felony
forgery. She was convicted of a class A misdemeanor theft by deception.” R.174:146.
Defense counsel also corrected the record. R.174:151. Counsel stipulated to the
conviction, and the Judgment was not admitted into evidence. R.174:155-56.

In questioning Larsen about the conviction, the State asked Larsen if she was
charged with Hale. R.174:145. Larsen responded, “[ W]e weren’t charged together. We
never went [to court] together.” R.174:145. When the State showed Larsen the
Information, which contained both her name and Hale’s name, Larsen admitted that

Hale’s name was on the Information but explained, “There was some mix-up in my court
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case, because they said that for some reason he is tacked on the end of mine, when we
never had trial together, never had court together or nothing at all.” R.174:145-46.

Larsen testified that she and Hale both received forged checks from the same
person, J.D. Cook, and that they both cashed the forged checks, but that they did not do it
together. R.174:146-49. She explained that Cook made a check out in her name and that
she took it to Wells Fargo and cashed it. R.174:146-47. She did not know it was forged at
the time, but she learned it was forged after she cashed it. R.174:147-49. She pleaded
guilty because she wanted to avoid a felony conviction and because she kept the money
even after she learned that the check was forged. R.174:149, 153-56.

Larsen testified that she did not “know why” she and Hale were listed on the same
Information. R.174:146. She stated that “Hale was not in my court papers.” R.174:149.
She and Hale received forged checks from the same person, but they did not cash the
checks together or go to court together. R.174:149-50. Larsen did not even know when
Hale cashed his check. R.174:148. Larsen said that her probation officer told her that
Hale’s name being on same Information as hers was “a mix-up.” R.174:150.

The State moved to admit State’s Exhibit 2, which contained the complete
Information and Arrest Warrant from Larsen’s Theft by Deception case, arguing that it
impeached Larsen because the Information listed Hale as a co-defendant and Larsen
“stated that Christian Hale was never on her court documents.” R.174:149-50.

Defense counsel objected that State’s Exhibit 2 could not be used to impeach since
it contained allegations, not convictions: “[ A]n Information is allegations not a

conviction. And ... I’m not sure how ... allegations [are] impeachment material.”
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R.174:150. Counsel also objected because the line of questioning was not relevant and,
even if it was, State’s Exhibit 2 contained additional evidence that was not relevant: “[I]t
is not just going to whether [Larsen and Hale] were charged together, which, by the way,
I don’t think is relevant here.” R.174:150. Additionally, counsel objected because State’s
Exhibit 2 did not actually impeach Larsen: Larsen “is not an attorney. She doesn’t know
how court dockets work, how people are charged.” R.174:150. The trial court overruled
defense counsel’s objections and admitted State’s Exhibit 2. R.174:150.

The State also called Davis back to the stand to provide rebuttal testimony. Davis
testified that when she asked Larsen whether Larsen knew Clark, Larsen acted confused
and said that she came to the store alone. R.174:158-59. Davis then confronted Larsen,
saying, “‘Are you sure you didn’t arrive here with somebody? Because I just watched on
video you arriving in a vehicle with a woman that I have upstairs.... And she admitted
that she came here with you.’”” R.174:158. Larsen responded, “‘Oh, well, she asked me to
do this return.”” R.174:158. Davis said, “‘Okay, well, we are going to keep this
merchandise, and you are free to leave.”” R.174:158. Larsen responded, “‘Okay, I don’t
want nothing to do with this,”” and left. R.174:158. Davis recalled that she spoke to
Larsen calmly but that Larsen was agitated. R.174:159-60. Davis could not recall whether
Larsen had merchandise with her other than the hooks, but Davis recalled that Larsen did
not take the hooks with her when she left the store. R.174:160-61.

SUMMARY OF ARGUMENT
The trial court abused its discretion by admitting State’s Exhibit 2 because the

exhibit was irrelevant, its probative value, if any, was substantially outweighed by the
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danger of unfair prejudice, it was not authenticated, it was inadmissible hearsay, and it
violated Clark’s right to confrontation.

First, State’s Exhibit 2 was irrelevant. Rule 402 excludes irrelevant evidence.
Contradiction evidence is irrelevant if it does not contradict the witness’s testimony or if
it is offered in response to a collateral matter brought up during cross-examination. Here,
State’s Exhibit 2 was irrelevant because it did not contradict Larsen’s testimony and it
was offered to impeach a collateral matter raised during cross-examination.

Second, State’s Exhibit 2 was inadmissible under rule 403 because its probative
value, if any, was substantially outweighed by the danger of unfair prejudice. Evidence is
unfairly prejudicial if it tends to encourage the jury to find guilt from improper reasoning.
Here, State’s Exhibit 2 had no probative value or, if it did, the value was substantially
outweighed by the danger that it would unfairly undermine Larsen’s credibility and
encourage the jury to convict based on improper reasoning such as guilt by association.

Third, State’s Exhibit 2 was not authenticated. To be received in evidence, a
document must be authenticated. Here, State’s Exhibit 2 was inadmissible because it did
not meet the authentication requirements of rules 901 and 902.

Fourth, State’s Exhibit 2 was inadmissible under the hearsay rules. To be
admissible, testimony must not be hearsay or must qualify for an exception to the hearsay
rule. Here, State’s Exhibit 2 was hearsay and did not qualify under the business records
exception, the public records exception, or any other exception to the hearsay rule.

Finally, State’s Exhibit 2 violated the Confrontation Clause. Testimonial hearsay

is admissible only if the declarant is unavailable and there has been a prior opportunity to
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cross-examine. State’s Exhibit 2 was testimonial because it was made with an eye toward
prosecution, and it was inadmissible because the State made no showing that the
declarants were unavailable or that there was a prior opportunity to cross-examine.

This Court should reverse because State’s Exhibit 2 prejudiced Clark. There was
no physical evidence to support the State’s case for Retail Theft. The question for the jury
was whether to believe Davis’s claim that Clark engaged in retail theft or Larsen’s claim
that Davis was overly suspicious and jumped to the wrong conclusion. There is a
reasonable likelihood that the jury would have believed Larsen had State’s Exhibit 2 not
been admitted. First, Larsen offered a compelling reason to believe her testimony despite
her friendship with Clark and her conviction for Theft by Deception. Second, there was
evidence to support a finding that Davis’s testimony was unreliable because she pre-
judged Clark and her memory had been colored by her desire to see Clark convicted.
Third, the record suggests that the jury found Larsen’s testimony persuasive despite the
improper impeachment. Finally, the court did not give a limiting instruction, meaning the
jury was free to consider State’s Exhibit 2 for improper purposes.

This issue is preserved or can be reviewed for plain error.

ARGUMENT

L THIS COURT SHOULD REVERSE BECAUSE THE TRIAL
COURT ABUSED ITS DISCRETION BY ADMITTING
STATE’S EXHIBIT 2 INTO EVIDENCE

The admissibility of evidence at trial is governed by the Utah Rules of Evidence.

See Utah R.Evid. 101(a), 1101(a). “‘Character evidence is evidence of a person’s general

propensity, such as the propensity to be honest or truthful. It refers to broad, cross-
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situational traits—propensities that supposedly influence a wide range of conduct.
State v. Thompson, 2014 UT App 14,928, 318 P.3d 1221 (empbhasis in original).
Character evidence is governed by the character evidence rules, such as rules 404, 607,
608, and 609 of the Utah Rules of Evidence. See Thompson, 2014 UT App 14,927. But if
impeachment evidence is not “offered to establish [a witness’s] character or character
trait,” it is not character evidence. Id. §27-29. “[E]xtrinsic evidence offered for other
grounds of impeachment (such as contradiction, prior inconsistent statement, bias and
mental capacity)” is not governed by the character evidence rules. Id. §29. The same is
true of “evidence used to directly rebut a witness’s testimony or other evidence.” Id. The
admissibility of such evidence is governed by “Rules 402 and 403.” Id.; see State v.
Kamrowski, 2015 UT App 75,8, ---P.3d---. Such evidence is also subject to the
authentication rules, the hearsay rules, and the Confrontation Clause. See U.S. Const.
amend. VI; Utah R.Evid. 101(a), 1101(a).

State’s Exhibit 2 was the complete Information and Arrest Warrant filed against
Larsen in a separate criminal action pertaining to an unrelated matter. R.174:150. The
trial court did not admit State’s Exhibit 2 to impeach Larsen’s character. R.174:145-50.
Rather, the court admitted the exhibit to impeach Larsen by contradicting her cross-
examination testimony. R.174:145-50. Thus, State’s Exhibit 2 was not character evidence
governed by the character evidence rules. See Thompson, 2014 UT App 14,427. Rather, it
was contradiction evidence governed by “Rules 402 and 403.” Id. 29. It was also
governed by the authentication rules, the hearsay rules, and the Confrontation Clause. See

U.S. Const. amend. VI; Utah R.Evid. 101(a), 1101(a).
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This Court should reverse because the trial court abused its discretion by admitting
State’s Exhibit 2 into evidence. First, State’s Exhibit 2 was inadmissible under rule 402
because it was irrelevant. See infra Part I.A. Second, it was inadmissible under rule 403
because its probative value, if any, was substantially outweighed by a danger of unfair
prejudice, confusing the issues, or misleading the jury. See infra Part 1.B. Third, it was
inadmissible under rules 901 and 902 because it was not authenticated. See infra Part 1.C.
Fourth, it was inadmissible under the hearsay rules because it was hearsay and did not
qualify for any exception to the hearsay rule. See infra Part 1.D. Finally, it was
inadmissible because it violated Clark’s right to confrontation. See infra Part L.E. This
Court should reverse because the exhibit prejudiced Clark. See infra Part LF. Finally, this
issue is preserved or should be reviewed for plain error. See infra Part 1.G.

A. State’s Exhibit 2 Was Not Admissible under Rule 402 Because It Was
Irrelevant,

Rule 402 states that “[r]elevant evidence is admissible” and “[i]rrelevant evidence
is not admissible.” Utah R.Evid. 402. Rule 401 says that “[e]vidence is relevant if (a) it

has any tendency to make a fact more or less probable that it would be without the

evidence; and (b) the fact is of consequence in determining the action.” Utah R.Evid. 401.

“Where evidence ‘has no probative value to a fact at issue, it is irrelevant and is

inadmissible under rule 402.”” State v. Smedley, 2003 UT App 79,915, 67 P.3d 1005.
On cross-examination, a party may inquire into “matters affecting the witness’s

credibility.” Utah R.Evid. 611(b). “[O]nce [a witness] offers evidence or makes an

assertion as to any fact, the State may cross-examine or introduce on rebuttal any
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testimony or evidence ‘which would tend to contradict, explain or cast doubt upon the
credibility of [the witness’s] testimony.”” Thompson, 2014 UT App 14,930; see State v.
Mora, 558 P.2d 1335, 1336-37 (Utah 1977) (same).

But “[c]ross-examination should not go beyond ... matters affecting the witness’s
credibility.” Utah R.Evid. 611(b). “Relevancy is not an inherent characteristic of any item
of evidence but exists only as a relation between an item of evidence and a matter
properly provable in the case.” Fed. R.Evid. 401, Adv. Committee Note. The rule
permitting a party to cross-examine or introduce on rebuttal any evidence which tends to
cast doubt on the credibility of the witness’s testimony “cannot be employed as a pretext
for the admission of evidence that is in itself incompetent and prejudicial.” Bingham
Mines Co. v. Bianco, 246 F. 936, 937 (8th Cir. 1917).

In this case, State’s Exhibit 2 was not relevant “to any elements of the crime
[allegedly] committed by [Clark].” State v. Finlayson, 956 P.2d 283, 291 (Utah Ct.App.
1998), aff"d on other grounds, 2000 UT 10, 994 P.2d 1243. Its only potential relevance
“was to cast doubt on the credibility of [Larsen], the ground upon which [the State]
sought to have it admitted.” State v. Stewart, 925 P.2d 598, 600 (Utah Ct.App. 1996).

“For this kind of evidence to be admissible, the party offering the evidence must
lay a sufficient foundation to show the evidence is relevant.” Id. Further, when the
evidence is offered to contradict a statement made by the witness during cross-
examination, the party must also show that the evidence relates to a matter that is

“‘material and relevant.”” Davenport v. State, 519 P.2d 452, 454 (Alaska 1974).
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Here, State’s Exhibit 2 was irrelevant because the State (a) failed to lay a
sufficient foundation of relevancy, and (b) failed to show that the evidence related to a
matter that was material and relevant at trial.

1 State’s Exhibit 2 Was Inadmissible Because the State Failed to Establish
a Foundation of Relevancy.

The State offered State’s Exhibit 2 “to cast doubt on” Larsen’s credibility. Stewart,
925 P.2d at 600. “For this kind of evidence to be admissible, the party offering the
evidence must lay a sufficient foundation to show the evidence is relevant.” Id. To lay a
sufficient foundation of relevancy, the party must show that the evidence actually casts
doubt on the witness’s credibility. See id.; Finlayson, 956 P.2d at 291.

In Finlayson, for instance, this Court held that expert testimony “was irrelevant
and therefore inadmissible” because “defendant did not lay a proper foundation” of
relevancy. Finlayson, 956 P.2d at 292. There, defendant was charged with raping a
Japanese student. Id. at 286. Defendant proposed to present expert testimony that

(129

“Japanese cultural values” require a Japanese woman to “‘save face’” by manufacturing a
rape after premarital sexual intercourse. Id. at 291. The trial court excluded the evidence,
and this Court affirmed. This Court held that the evidence was irrelevant because
defendant failed to establish a proper foundation of relevancy by “show[ing] that the
victim was aware of such Japanese cultural values” and “was likely to act in conformity
with these values.” Id. at 291; see Stewart, 925 P.2d at 600-03 (defendant failed to lay

foundation of relevancy for evidence of witness’s mental illness where defendant failed

to show that the illness (1) “affect[ed] the witness’s ability to accurately perceive, recall,
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and relate events” and (2) “existed either at the time of the event regarding which the
witness ha[d] been called to testify, or at the time testimony [wa]s given”).

Here, the State failed to establish a foundation of relevancy for State’s Exhibit 2
because the exhibit did not cast doubt on Larsen’s credibility. Larsen admitted that she
was convicted of Theft by Deception for her role in the check-cashing scheme.
R.174:141-45. She also admitted that Hale cashed a similar check, was charged for his
involvement in the same check-cashing scheme, and was listed on the same Information.
R.174:145-50. The testimony that the State proposed to impeach was Larsen’s statement
that she believed there was “some mix-up” in listing her and Hale as co-defendants on the
same Information. R.174:145-46. Larsen explained that she believed there was a mix up
because she and Hale “weren’t charged together,” they “never went [to court] together,”
Hale’s name “was not in [her] court papers,” and her probation officer told her that it was
“a mix-up.” R.174:145, 149-50.

But Larsen’s testimony that she believed there was a “mix-up” in listing her and
Hale on the same Information was not a lie to be impeached. R.174:145-50. Rather, it
was simply her understanding of how her case proceeded through the criminal justice
system. R.174:145-50. It is evident that Larsen did not have legal training and that her
understanding of the criminal justice system was imperfect. For example, though the
State misstated Larsen’s conviction as forgery, a third-degree felony, Larsen still
admitted the conviction. R.174:145. In short, as stated by defense counsel, Larsen’s
statement was not a lie to be impeached because Larsen “is not an attorney. She doesn’t

know how court dockets work, how people are charged.” R.174:150.
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Besides, even if Larsen’s testimony regarding a possible “mix-up” on the
Information was the type of testimony that could be impeached, State’s Exhibit 2 did not
impeach it. State’s Exhibit 2 did not undermine the accuracy of Larsen’s testimony that
Hale’s name was on the Information but was not on her other court papers. See R.175.
Nor did it undermine the accuracy of Larsen’s testimony that Hale was not present at her
initial appearance, where the charges were read, or at any of her other court hearings. See
id. On the contrary, it corroborated Larsen’s testimony that she was convicted due to her
involvement in the check-cashing scheme, that Hale was involved in the same scheme,
and that her name and Hale’s were on the same Information. See id.

In fact, though unnecessary to the decision, this Court may take judicial notice
from the court dockets in Larsen’s and Hale’s criminal cases that Larsen’s understanding
of the court proceedings in her case was reasonable, if not accurate. See Utah R.Evid.
201(b)(2) (“The court may judicially notice a fact that is not subject to reasonable dispute
because it ... can be accurately and readily determined from sources whose accuracy
cannot reasonably be questioned.”); State v. Ewell, 883 P.2d 1360, 1361-62 (Utah
Ct.App. 1993) (taking judicial notice of a transcript from a different case where the
parties did not dispute the contents of the transcript); Carter v. Carter, 563 P.2d 177, 178
(Utah 1977) (“notice may be taken of the record of another case”).

The court dockets show that Larsen’s and Hale’s cases proceeded separately under
different case numbers. See Addenda E, F. Hale’s case was resolved in ECR (Early Case
Resolution)—He made his initial appearance on June 4, 2013, and pleaded guilty and was

sentenced two days later. See Addendum F. By contrast, Larsen’s case began in ECR but
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was transferred to district court, where it received a new case number—Larsen made her
initial appearance on June 19, 2013, pleaded guilty on December 5, 2013, and was
sentenced on February 11, 2014. See Addendum E. In short, the court dockets confirm
Larsen’s testimony that Hale was listed on the Information with her, but Hale was not on
her other court papers, present at her initial appearance, where the charges were read, or
present at any of her other court hearings. See Addenda E, F.

Given the court dockets, it is doubtful whether a document exists that could have
cast doubt on the credibility of Larsen’s testimony that she believed there was a “mix-up”
on the Information. See Addenda E, F. Regardless, if there was such a document, it was
not State’s Exhibit 2. As explained above, State’s Exhibit 2 corroborated rather than
impeached Larsen’s testimony. Thus, State’s Exhibit 2 was irrelevant for impeachment
because the State failed to show that the exhibit actually cast doubt on Larsen’s
credibility. See Finlayson, 956 P.2d at 291; Stewart, 925 P.2d at 600.

2, State’s Exhibit 2 Was Irrelevant Because the State Failed to Show that
the Evidence Related to a Matter that Was Material and Relevant at Trial.

When evidence is offered to contradict a statement made by a witness during
cross-examination, the offering party must show that the evidence relates to a matter that
is ““material and relevant.”” Davenport, 519 P.2d at 454. “[T]he answers of a witness
upon cross-examination on any irrelevant or collateral matter are conclusive and binding,
and the witness may not be contradicted or impeached upon an immaterial or collateral

matter of issue.” State v. Mitchell, 571 P.2d 1351, 1355 (Utah 1977). In other words, “a
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party is barred from impeaching a witness on a collateral matter through the use of
extrinsic evidence.” United States v. Lipscomb, 539 F.3d 32, 39 (1st Cir. 2008).

“‘It is generally stated that facts which would be independently provable are not
collateral.”” Mitchell, 571 P.2d at 1355. Stated another way, “[t]he determination of
whether an issue is collateral or not turns on whether it is ‘relevant for a purpose other
than mere contradiction of the in-court testimony of the witness.’” Lipscomb, 539 F.3d at
39. “Specifically, the ‘offered testimony must not only contradict a statement of [the
witness], but must also be material to [the defendant’s] guilt or innocence.’” Id.

For instance, “facts which are relevant to the issue of the case” are not collateral.
Mitchell, 571 P.2d at 1355. Nor are “facts independently provable to impeach or
disqualify the witness,” such as evidence “to show bias, interest, conviction of a crime or
lack of capacity or opportunity for knowledge of the facts related.” Id. A “third type of
allowable contradiction” evidence is “the contradiction of any part of the witness’s
account of the background and circumstances of a material transaction, which as a matter
of human experience he would not have been mistaken about if his story were true.” /d.
This “third kind of fact” does not permit a party “to prove [a witness] wrong in some
trivial detail of time, place, or circumstance.” Id. But if the “witness has told a story of a
transaction crucial to the controversy” and the opposing party proposes evidence “to
prove untrue some facts recited by the witness that if he were really there and saw what
he claims to have seen, he could not have been mistaken about,” such evidence may be

admitted. 7d.
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Thus, in Lipscomb, the district court correctly prevented the defendant from
introducing contradiction evidence. At trial in that case, “two detectives testified that they
observed [defendant] driving a green Jaguar with the license plate ‘XM-82.”” Lipscomb,
539 F.3d at 39. Defendant proposed to impeach the detectives with evidence that his
“green Jaguar was registered under a vanity license plate, ‘SOVRN.’” Id. The district
court denied defendant’s request because the proposed line of impeachment was “a
collateral issue on which extrinsic evidence is inadmissible.” Id. The appellate court
affirmed because defendant “failed to establish any independent and material ground for
admitting the ... evidence.” Id. Rather, the evidence “was only relevant to impeaching the
detectives’ credibility on a topic immaterial to [defendant]’s guilt.” Id. Thus, “[t]he
district court did not abuse its discretion” by excluding the evidence. /d.

For similar reasons, the district court abused its discretion by admitting the
Government’s proposed contradiction evidence in United States v. Warledo, 557 F.2d
721 (10th Cir. 1977). During cross-examination in that case, the Government asked one
of the defendants whether he had “ever possessed any automatic weapons.” Id. at 725.
When the defendant said he had not, the district court permitted the Government to
introduce a rifle found in the trunk of the defendant’s car “purportedly to impeach the
testimony of [the] defendant [] after he had denied possessing any automatic weapon.” Id.
at 724. The appellate court reversed, holding that “[i]t is not possible to justify the receipt
in evidence of this rifle on the basis of its being relevant.” Id. at 725. The rifle was not
independently relevant because it “was never a part of this charge.” Id. Further, the rifle

was not relevant for impeachment because “it is not permissible to impeach a witness on
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a collateral or irrelevant matter elicited on cross-examination.” /d. at 726. Thus, the
appellate court remanded each defendant’s case for a new trial. /d. at 730.

Whereas, in Mitchell, our supreme court held that defendant’s contradiction
evidence should have been admitted because it “was not impeachment ... on a collateral
issue.” Mitchell, 571 P.2d at 1355. In that case, complainant took the stand and denied
that “she had ever sold heroin.” Id. The trial court denied defendant’s request to impeach
complainant’s testimony with evidence that an undercover agent had twice bought heroin
from her. /d. On appeal, our supreme court reversed. /d. “There were two versions as to
what occurred at the [complainants’] residence.” Id. The State claimed that “[n]arcotics
were not present or involved” in the incident. /d. Rather, “two armed robbers charged
into the home, terrorized the occupants, and took cash from [the complainants].” /d. On
the other hand, the defendant claimed that “no weapons were involved” and “no cash was
taken.” Id. Rather, he was a “dissatisfied customer” who argued with complainant “over
the quality of the [narcotics] purchased” from her and stole a bag of narcotics. /d. Thus,
defendant’s proposed impeachment evidence “was not a collateral issue” because
“[w]hether [complainant] in fact, distributed narcotics from her residence was, indeed, a
relevant issue in the case, which defendant was entitled to prove for a purpose
independent of impeaching [complainant’s] testimony.” Id.

Here, State’s Exhibit 2 was not relevant because it was extrinsic evidence offered
to impeach Larsen on a collateral matter. See Mitchell, 571 P.2d at 1355. The question of
whether Larsen and Hale were co-defendants in the check-cashing case “was not

independently relevant” to Clark’s guilt or innocence. Warledo, 557 F.2d at 725; see
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Mitchell, 571 P.2d at 1355. Nor did Clark “voluntarily create any such issue” at trial.
Warledo, 557 F.2d at 726. “Rather, the [prosecutor] injected the issue himself by asking”
Larsen during cross-examination whether Hale was her co-defendant. /d. When Larsen
acknowledged that Hale was listed on the Information as her co-defendant but stated that
she believed listing Hale as her co-defendant was a “mix-up,” the State offered State’s
Exhibit 2 for impeachment. R.174:149-50. As explained above, State’s Exhibit 2 did not
impeach Larsen’s testimony. See supra Part I.A.1. But, even if it did, it was not relevant
because “it is not permissible to impeach a witness on a collateral or irrelevant matter
elicited on cross-examination.” Warledo, 557 F.2d at 725.

In sum, as in Warledo and Lipscomb, State’s Exhibit 2 was not relevant because it
was extrinsic evidence offered to “impeach[] a witness on a collateral matter.” Lipscomb,
539 F.3d at 39. Thus, State’s Exhibit 2 was inadmissible under rule 402.

B.  State’s Exhibit 2 Was Not Admissible under Rule 403 Because Its

Probative Value, If Any, Was Substantially Outweighed by the Danger
of Unfair Prejudice.

Even if State’s Exhibit 2 contained some relevance for impeachment, it was
inadmissible under rule 403 because its probative value, if any, was substantially
outweighed by a danger of unfair prejudice, confusing the issues, or misleading the jury.

Rule 403 says that a “court may exclude relevant evidence if its probative value is
substantially outweighed by a danger of ... unfair prejudice, confusing the issues, [or]
misleading the jury.” Utah R.Evid. 403. Evidence is unfairly prejudicial if ““it tends to
encourage the jury to find guilt from improper reasoning.’” State v. Jones, 2015 UT
19,930, 345 P.3d 1195; see State v. Toki, 2011 UT App 293,944, 263 P.3d 481.
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Rule 403 creates a “balancing framework.” State v. Verde, 2012 UT 60,931, 296
P.3d 673. When applying rule 403, a court will balance the probative value of the
evidence against its prejudicial effect to ensure that matters of ““‘scant or cumulative
probative force’ are not “‘dragged in by the heels for the sake of [their] prejudicial
effect.”” State v. Bartley, 784 P.2d 1231, 1237 (Utah Ct.App. 1989); ¢f. Verde, 2012 UT
60,918. “In short,” a trial court applying “rule 403 seeks to balance two competing
concerns: ‘excluding the ... evidence if its tendency to sustain a proper inference is
outweighed by its propensity for an improper inference or for jury confusion about its
real purpose.” State v. McCullar, 2014 UT App 215,945, 335 P.3d 900.

Here, State’s Exhibit 2 was inadmissible under rule 403. As explained above,
Clark’s position is that State’s Exhibit 2 had no probative value. See supra Part L.A. Its
only potential relevance and the purpose for which it was offered was to cast doubt on
Larsen’s credibility. See id.; R.174:149-50. But it was not relevant for that purpose
because it did not impeach Larsen’s testimony and, even if it did, it was impeachment on
an irrelevant and collateral matter. See supra Part LA.

Even if State’s Exhibit 2 has some scant probative value for impeachment, it was
inadmissible under rule 403 because the probative value, if any, was substantially
outweighed by the danger of unfair prejudice, confusing the issues, or misleading the
jury. To the extent that any part of State’s Exhibit 2 was relevant to impeach Larsen’s
testimony, it was the portion of the Information’s caption that listed Larsen and Hale as
co-defendants. See R.175. The remainder was irrelevant to impeachment. See supra Part

I.A. In fact, it corroborated rather than impeached Larsen’s testimony. See id.
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On the other hand, State’s Exhibit 2 was highly prejudicial. The evidence showed
that Larsen was Clark’s close friend and that Hale was Clark’s boyfriend. R.174:126,
139. State’s Exhibit 2 unfairly prejudiced Clark because it unfairly undermined Larsen’s
credibility and created a danger that the jury would convict Clark based on a finding of
guilt by association.

State’s Exhibit 2 was an official court document that painted Clark’s good friend
Larsen and boyfriend Hale as dishonest thieves and repeat criminals, who had stolen not
just inexpensive retail items but large amounts of cash. The Information provided
Larsen’s full name, birth date, address, driver’s license number, and social security
number. See R.175. It listed four aliases for her. See id. It charged her with forgery, a
third degree felony, and listed the elements of forgery, including that she acted “with the
purpose to defraud.” Id. It informed the jury that the check Larsen cashed was for nearly
$1,000 and gave a detailed account of the check-cashing scheme, the investigation, and
Larsen’s admissions. See id. Further, the Arrest Warrant informed the jury that the
magistrate had found probable cause to support Larsen’s arrest and “reasonable grounds
to believe” that Larsen could not be trusted to “appear upon a summons” and, therefore,
should be arrested “forthwith” at any time “day or night,” pursued “into any other
county” if she had “fled justice,” and required to post $5,000 bail. /d. Additionally, the
Information told the jury that the check Hale cashed was for nearly $1,000, that Hale
would be held under $5,000 bail, and that Hale was subject to enhanced penalties because

he had “been twice before convicted of Theft.” Id.
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Such evidence was unfairly prejudicial and created a danger of confusing the
issues and misleading the jury because it encouraged the jury to find guilt from improper
reasoning. See, e.g., State v. Gonzalez, 2015 UT 10,937, 345 P.3d 1168 (noting the
danger of unfair prejudice in gang evidence due “to the potential prejudice of ‘guilt by
association’); State v. Troy, 688 P.2d 483, 486-87 (Utah 1984) (reversing for misconduct
where, among other things, prosecutor’s reference to an alias “served no valid purpose”
and “very likely may have led the jury to speculate as to defendant’s reason for using an
alias”); State v. Murphy, 674 P.2d 1220, 1224 (Utah 1983) (“Conviction ... cannot be had
on the basis of ... guilt by association.”); United States v. Barletta, 652 F.2d 218, 220
(Ist Cir. 1981) (upholding exclusion of conversation between defendant and informant
even though relevant because “could legitimately be found prejudicial by virtue of its
tendency to suggest a kind of ‘guilt by association’”). Thus, even if State’s Exhibit 2 had
some scant relevance, it was inadmissible under rule 403.

C. State’s Exhibit 2 Was Not Admissible Because It Was Not Certified, as
Required by Rules 901 and 902 of the Utah Rules of Evidence.

“By Utah law, any document, to be received in evidence, must be authenticated.”
State v. Lamorie, 610 P.2d 342, 346 (Utah 1980). “Absent such authentication, no
competent evidence is before the court that the document is what it purports to be.” Id.

“To satisfy the requirement of authenticating or identifying an item of evidence,
the proponent must produce evidence sufficient to support a finding that the item is what
the proponent claims it is.” Utah R.Evid. 901(a). For public records, the authentication

requirement may be satisfied by “[e]vidence that ... (A) a document was recorded or filed
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in a public office as authorized by law; or ... (B) a purported public record or statement is
from the office where items of this kind are kept.” Utah R.Evid. 901(b)(7).

A copy of a public record is “self-authenticating,” meaning it “require[s] no
extrinsic evidence of authenticity in order to be admitted,”

if the copy is certified as correct by:

(4)(A) the custodian or another person authorized to make the certification;
or

(4)(B) a certificate that complies with Rule 902(1), (2), or (3), or any law of
the United States or of this state.

Utah R.Evid. 902(4).

State’s Exhibit 2 did not “satisfy the requirement of authenticating or identifying
an item of evidence” outlined in rule 901. Utah R.Evid. 901(a). The State did not even
attempt to “produce evidence sufficient to support a finding that the item is what the
proponent claims it is.” Utah R.Evid. 901(a). In particular, it did not produce evidence
that the exhibit “was recorded or filed in a public office as authorized by law” or that it
was “from the office where items of this kind are kept.” Utah R.Evid. 901(b)(7). Thus,
the exhibit failed to satisfy the authenticity requirements of rule 901.

Nor was State’s Exhibit 2 “self-authenticating” under rule 902. Utah R.Evid. 902.
“Rule 902 provides for the admissibility of certified copies of public records.” State v.
Higginbotham, 917 P.2d 545, 550 (Utah 1996) (emphasis in original). Utah courts have
held that a court record that has not been certified is not self-authenticating. See, e.g.,
Higginbotham, 917 P.2d at 549-51 (reversing for lack of authentication where the State

offered into evidence a motion filed in the district court, signed by the prosecuting
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attorney, and stamped with the judge’s name, because it “was not certified by any
official™); State v. Long, 721 P.2d 483, 485-86 (Utah 1986) (reversing for lack of
authentication where the State, relying on defendant’s parole officer, “offered into
evidence copies of certified copies of documents” showing prior convictions because (1)
parole officer, “not the Utah state prison warden, certified the copies,” and (2) “[t]here is
no evidence to show how the copies got in [parole officer’s] file, that the copies in
[parole officer’s] file constituted official documents of the Division of Corrections, or
that [parole officer] was their official custodian or deputy custodian™); Lamorie, 610 P.2d
at 346 (reversing for lack of authentication where “the State produced copies of ... court
records, certified by a duly authorized notary public,” because the notary “had no custody
of the documents”; the notary was not “a deputy of the court clerk, the official custodian
of the documents”; and “[nJowhere in the certification of the copy presented in court does
the clerk’s signature appear™).

State’s Exhibit 2 was not self-authenticating under rule 902(4)(A) because it was
not “certified as correct by ... the custodian or another person authorized to make the
certification.” Utah R.Evid. 902(4)(A). It was also not self-authenticating under rule
902(4)(B) because it was not “certified as correct by ... a certificate that complies with
Rule 902(1), (2), or (3), or any law of the United States or of this state.” Utah R.Evid.
902(4)(B). Indeed, it was not certified at all. See R.175. Thus, as in Higginbotham, Long,
and Lamorie, State’s Exhibit 2 should have been excluded because it was an uncertified
court record that lacked authentication. See Higginbotham, 917 P.2d at 549-51; Long, 721

P.2d at 485-86; Lamorie, 610 P.2d at 346.
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D.  State’s Exhibit 2 Was Not Admissible Because It Was Hearsay and It
Did Not Qualify under Any Exceptions to the Rule against Hearsay.

Hearsay is “a statement that ... the declarant does not make while testifying at the
current trial or hearing; and ... a party offers in evidence to prove the truth of the matter
asserted in the statement.” Utah R.Evid. 801(c). “Hearsay statements have been generally
discredited because they ... lack trustworthiness’ and also because ‘the person purporting
to know the facts is not stating them under oath.”” In re K.D.S., 578 P.2d 9, 12 (Utah
1978). “Hearsay is not admissible except as provided by law or by [the rules of
evidence].” Utah R.Evid. 802; see Utah R.Evid. 803, 804, 807.

Here, State’s Exhibit 2 was inadmissible because it was hearsay and it did not
qualify under an exception to the hearsay rule. State’s Exhibit 2 was hearsay because it
was a statement that the declarant did not make while testifying at trial and that the State
offered to prove the truth of the matter asserted. See Utah R.Evid. 801(c). First, State’s
Exhibit 2 was a statement that the declarant did not make while testifying at trial. The
declarant of the Information was either “Pat Mount” or “M Falkner,” who crossed out the
name “Pat Mount” and signed in Pat Mount’s place. R.175. The Arrest Warrant was
signed by a magistrate judge. R.175. None of these people testified at trial. R.174.
Moreover, at least parts of State’s Exhibit 2 were double or triple hearsay, see Utah
R.Evid. 805, because the declarant recounts statements made by “Pat Mount,” “Troy
Hyde,” and “David Timmerman.” R.175. Second, the State offered State’s Exhibit 2 to

prove the truth of the matter asserted. The State offered the exhibit in order to impeach
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Larsen by proving that Hale was Larsen’s co-defendant in her Theft by Deception case.’
R.174:149-50. Thus, State’s Exhibit 2 was hearsay.

State’s Exhibit 2 did not qualify under an exception to the hearsay rule. The rules
of evidence allow the admission of hearsay evidence under certain limited circumstances.
See Utah R.Evid. 803, 804, 807. The only exceptions that could apply here are the
exceptions for records of a regularly conducted activity and public records. See Utah
R.Evid. 803(6), 803(8). But State’s Exhibit 2 did not satisfy either of these exceptions.

The exception for records of a regularly conducted activity provides that the
following is “not excluded by the rule against hearsay, regardless of whether the
declarant is available as a witness”:

(6) A record of an act, event, condition, opinion, or diagnosis if:

(6)(A) the record was made at or near the time by—or from information
transmitted by—someone with knowledge;

(6)(B) the record was kept in the course of a regularly conducted activity of
a business, organization, occupation, or calling, whether or not for profit;

(6)(C) making the record was a regular practice of that activity;

(6)(D) all these conditions are shown by the testimony of the custodian or
another qualified witness, or by a certification that complies with Rule
902(11) or (12) or with a statute permitting certification; and

(6)(E) neither the source of information nor the method or circumstances of
preparation indicate a lack of trustworthiness.

Utah R.Evid. 803(6).
This exception was inapplicable because there is no evidence that State’s Exhibit 2

met any of the necessary conditions. See Utah R.Evid. 803(6)(A)-(C). The State did not

? As explained in Part I.A.1., State’s Exhibit 2 it did not impeach Larsen’s testimony.
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call “the custodian or another qualified witness” to testify that the conditions were met.
Utah R.Evid. 803(6)(D); see R.174. Nor was State’s Exhibit 2 certified in a way “that
complie[d] with Rule 902(11) or (12).” Utah R.Evid. 803(6)(D). Rule 902(11), the rule
that applies to domestic records, such as State’s Exhibit 2, requires “the custodian or
another qualified person” to certify that the document “meets the requirements of Rule
803(6)(A)-(C).” Utah R.Evid. 902(11). Here, as explained above, State’s Exhibit 2 was
not certified at all, let alone certified that the document met “the requirements of Rule
803(6)(A)-(C).” Utah R.Evid. 902(11); see supra Part 1.C.

The public records exception provides that the following is “not excluded by the
rule against hearsay, regardless of whether the declarant is available as a witness™:

(8) A record or statement of a public office if:
(8)(A) it sets out:
(8)(A)(i) the office’s activities;

(8)(A)(ii) a matter observed while under a legal duty to report, but not
including, in a criminal case, a matter observed by law-enforcement
personnel; or

(8)(A)(iii) in a civil case or against the government in a criminal case,
factual findings from a legally authorized investigation; and

(8)(B) neither the source of information nor other circumstances indicate a
lack of trustworthiness.

Utah R.Evid. 803(8). This exception was inapplicable because the State failed to establish
that State’s Exhibit 2 was a public record under the rule. R.174. The exception is also
inapplicable because State’s Exhibit 2 contained “matter[s] observed by law-enforcement

personnel,” which rule 803(8) excludes in criminal cases. Utah R.Evid. 803(8)(A)(ii).
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Moreover, as recognized by this Court and our supreme court, police reports
offered by the State in support of its prosecution are too unreliable to qualify under the
business or public records exceptions of rule 803. See, e.g., State v. Bertul, 664 P.2d
1181, 1185-86 (Utah 1983); State v. Gonzalez-Camargo, 2012 UT App 366,927, 293
P.3d 1121; Layton City v. Peronek, 803 P.2d 1294, 1297-98 (Utah Ct.App. 1990); State v.
Morrell, 803 P.2d 292, 298 (Utah Ct.App. 1990). As recognized in Bertul, Peronek,
Morrell, and Gonzalez-Camargo, “police reports made for the purpose of prosecuting an
offense and offered by the prosecution lack sufficient reliability so as to be admissible
under the business records exception” or the public records exception. Peronek, 803 P.2d
at 1297; see Bertul, 664 P.2d at 1184; Gonzalez-Camargo, 2012 UT App 366,927 (“The
State concedes that the admission of the incident report was prejudicial error.”); Morrell,
803 P.2d at 298 (stating general rule that “[p]olice reports are not eligible for admission”
under the business or public records exceptions of rule 803). This is because such reports
are not made as part of regularly conducted business and are made with an eye toward
prosecution, thereby undermining their reliability. See Melendez-Diaz v. Massachusetts,
129 S.Ct. 2527, 2538 (2009) (indicating that documents do not qualify for federal
business records exception where “the regularly conducted business activity is the
production of evidence for use at trial™).

Like a police report, State’s Exhibit 2, which contained an Information and the
accompanying Arrest Warrant, see Utah R.Crim.P. 6, was “made for the purpose of
prosecuting an offense.” Peronek, 803 P.2d at 1297. An Information does not record

“simple routine matters” that “are based on first-hand knowledge of the maker of the
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report and do not involve conclusions”; nor are Informations prepared under
circumstances that “‘indicate their trustworthiness.’” Bertul, 664 P.2d at 1185-86. On the
contrary, an Information is “an accusation in writing ... charging a person with a public
offense.” Utah Code §77-1-3(3) (2012). It is prepared by police officers based on police
investigation and witness interviews with an eye toward prosecution. See Utah R.Crim.P.
4(b), (j). Indeed, the Information commences the prosecution. See Utah Code §77-2-2(3)
(2012); Utah R.Crim.P. 5(a). It also gives “notice of the charge,” State v. Angus, 581 P.2d
992, 995 n.8 (Utah 1978), and states allegations “sufficient to make out probable cause.”
Utah R.Crim.P. 4(b). Thus, State’s Exhibit 2 should have been excluded because it was
hearsay that did not qualify under any exceptions to the rule against hearsay.

E. State’s Exhibit 2 Was Not Admissible Because It Violated Clark’s
Right to Confrontation.

The right to confrontation is a “bedrock procedural guarantee [that] applies to both
federal and state prosecutions.” Crawford v. Washington, 541 U.S. 36, 42 (2004); see
U.S. Const. amend. VI. Regardless of whether evidence is admissible under the rules of
evidence, it may violate a defendant’s right to confrontation. /d. at 50-51.

“Crawford provides that, in accordance with the Sixth Amendment, testimonial
statements may be admitted only if the declarant is unavailable and if there has been a
prior opportunity for cross-examination.” Salt Lake City v. George, 2008 UT App 257,98,
189 P.3d 1284, see Crawford, 541 U.S. at 53-54. “The focus of the Confrontation Clause
is on witnesses who bear testimony against the accused.” Salt Lake City v. Williams, 2005

UT App 493,415, 128 P.3d 47. “““Testimony,” in turn, is typically “[a] solemn
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declaration or affirmation made for the purpose of establishing or proving some fact.
Id. “A witness’s testimony against a defendant is ... inadmissible unless the witness
appears at trial or, if the witness is unavailable, the defendant had the prior opportunity
for cross-examination.” Melendez-Diaz, 129 S.Ct. at 2531.

Although “Crawford did not provide a comprehensive definition of ‘testimonial,’”
George, 2008 UT App 257,910, it made clear that “testimonial” “applies at a minimum to
prior testimony at a preliminary hearing, before a grand jury, or at a former trial; and to

(119

police interrogations.” Crawford, 541 U.S. at 66. Indeed, “‘[s]tatements taken by police

29% ¢

officers in the course of interrogations’ “qualify as testimonial under any definition.”
Williams, 2005 UT App 493,916 (quoting Crawford, 541 U.S. at 1354).

In Davis v. Washington, the Supreme Court further clarified that police reports
made with an eye toward prosecution are testimonial. Davis, 547 U.S. 813, 822 & n.1
(2006). To be testimonial, statements do not have to be made in response to police
interrogation. /d. They may be “volunteered testimony or answers to open-ended
questions.” Id. Nor do statements have to be “reduced to a writing signed by the
declarant.” Id. at 826. They may be “embedded in memory (and perhaps notes) of the
interrogating officer.” /d. The test is whether the statements were made to the officer
primarily “to establish or prove past events potentially relevant to later criminal
investigation.” Id. at 823, 826-27.

In short, “[s]tatements taken by police officers in the course of” an investigation

are testimonial in nature. Crawford, 541 U.S. at 52. Likewise, statements made to police

in order to establish events relevant to a criminal prosecution are testimonial. See Davis,
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547 U.S. at 822; George, 2008 UT App 257,9911-13 (calibration certificates are not
testimonial because they are “prepared on a routine basis” using “preprinted language”
and they are “not accusatory as against any particular defendant”); Sait Lake City v.
Williams, 2005 UT App 493,917, 128 P.3d 47 (recognizing that “testimonial” includes
statements where “‘a reasonable person ... would objectively foresee that his statement
might be used in the investigation or prosecution of a crime’”).

“There is little doubt” that State’s Exhibit 2 “fall[s] within ‘the core class of
testimonial statements’” outlined in Crawford. Melendez-Diaz, 129 S.Ct. at 2532. As
explained above, an Information is not a “routine” document prepared using “preprinted
language” and “not accusatory as against any particular defendant.” George, 2008 UT
App 257 911-13; see supra Part 1.D. On the contrary, it is “an accusation in writing” that
charges a particular defendant with a particular offense. Utah Code §77-1-3(3) (2012). It
is prepared by police officers with an eye toward prosecution. See Utah R.Crim.P. 4(b),
(§). It contains a statement of probable cause that repeats statements made to police
officers primarily “to establish or prove past events potentially relevant to later criminal
investigation.” Davis, 547 U.S. at 823, 826-27. And it relies on those statements to draw
conclusions about the charges to be brought against a particular defendant. See Utah
R.Crim.P. 4(b). Indeed, it commences the prosecution. See Utah Code §77-2-2(3) (2012);
Utah R.Crim.P. 5(a). Further, the accompanying Arrest Warrant is a signed declaration
that the magistrate believes there is probable cause to charge a particular person with a

particular offense, and, in this case, that the magistrate believes “defendant will not
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appear upon a summons” and that bail and an order to pursue if defendant flees are
warranted. See Utah R.Crim.P. 6; R.175.

279

In sum, “‘a reasonable person ... would objectively foresee’” that an Information
and its accompanying Arrest Warrant would be used as part of a criminal prosecution.
Williams, 2005 UT App 493,917. Thus, State’s Exhibit 2 was testimonial and its
admission violated the Confrontation Clause because the State made no showing that the
declarants—the officers who prepared the Information, the witnesses who made
statements in support of the Information, and the magistrate who signed the Arrest
Warrant—were unavailable, or that Clark had been given “a prior opportunity for cross-

examination.” George, 2008 UT App 257.8.

F. This Court Should Reverse Because the Admission of State’s Exhibit 2
Prejudiced Clark.

This Court will “overturn a jury verdict for the admission of improper evidence ‘if
the admission of the evidence ... reasonably [a]ffect[ed] the likelihood of a different
verdict.”” Toki, 2011 UT App 293,946. To show prejudice, a defendant need not show
“that the jury would have more likely than not” returned a different verdict but for the
error; rather, error is prejudicial if there is “a probability sufficient to undermine
confidence in the outcome.” State v. Hales, 2007 UT 14,992, 152 P.3d 321.

When assessing prejudice, the appellate court will view the case “in light of the
‘totality of the evidence,’ not just the evidence supporting the verdict.” State v. Barela,
2015 UT 22,931, ---P.3d--- (citation omitted). Even where the evidence suggests that “‘it

is highly probable that a properly instructed jury would have’ convicted, the appellate
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court will reverse if “a properly instructed jury might still have” acquitted. /d. §128, 30
n.6. This is because the appellate court has “no way of knowing” what a properly
instructed jury would have done. Id. 30 n.6; see also State v. Mitchell, 779 P.2d 1116,
1121-22 (Utah 1989) (explaining that the prejudice analysis is different than the
sufficiency of the evidence analysis because it considers “all the evidence” and “focuses
on the taint caused by the error” rather than on the sufficiency of the untainted evidence).

Accordingly, in Barela, our supreme court reversed a rape conviction even though
the verdict suggested that the jury rejected defendant’s testimony that complainant
instigated the sexual contact and accepted complainant’s testimony that she did not
consent. Barela, 2015 UT 22,9928-32. Despite the telling verdict, the court had “no way
of knowing how the jury processed the[] two stories.” Id. §30. A properly instructed jury
“could have acquitted” based on a finding that even though defendant was the instigator
and complainant did not consent, defendant “had neither knowledge nor recklessness as
to [complainant]’s nonconsent.” /d. §32. Because “a properly instructed jury might still
have rendered a verdict in [defendant’s] favor” even though it rejected his testimony, the
error was “reasonably likely to have affected the verdict.” Id. 928.

In this case, this Court should reverse because there is a reasonable likelihood that
the result would have been different but for the improper admission of State’s Exhibit 2.
There was no physical evidence or video evidence to support the State’s case for retail
theft. R.174. For example, the State did not produce the hooks that Davis claimed she
took from Larsen and retained after Larsen left store. R.174:107-08, 117. If the State had

been able to produce those hooks, it would have produced physical evidence to contradict
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Larsen’s claim that she took the hooks with her when she left the store. But the State did
not produce any physical evidence to support its case. R.174.

Rather, the jury’s decision came down to a weighing of credibility. The State’s
case rested on Davis’s claim that she saw Clark attempt to steal hooks from the Smith’s
store. R.174. Whereas the defense case rested on Larsen’s testimony that Clark was
simply shopping for items she needed to cook dinner that night and that Davis was overly
suspicious and jumped to the wrong conclusion. R.174.

But for the unfair prejudice of State’s Exhibit 2, there is a reasonable likelihood
that the jury would have accepted Larsen’s testimony. Larsen admitted that she was
Clark’s friend and that she had been convicted of Theft by Deception. R.174:126, 145,
But these admissions did not necessarily impeach her testimony. On the contrary, a
reasonable jury could have believed Larsen’s testimony despite these admissions. Larsen
was forthright about her criminal behavior, explaining what she had done and why.
R.174:139-56. Larsen also provided a compelling reason to believe her testimony despite
her friendship with Clark and her criminal conviction. Larsen testified that she would not
lie for Clark because she believes people “should own their own ... problems.”
R.174:154. Larsen explained that she took responsibility for her criminal conduct by
pleading guilty, and she would expect Clark to do the same if she were guilty. R.174:154.

Larsen testified that Davis jumped to conclusions about her and Clark. According
to Larsen, Davis approached her, immediately accused her of helping Clark steal items,
and “wouldn’t listen to” her. R.174:128-32. Then she took Larsen’s photograph and told

Larsen “not to come in their store ever again.” R.174:129-31. Despite the potential
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problems with Larsen’s credibility, the jury could have believed Larsen’s claim that
Davis was overly suspicious and jumped to conclusions. R.174:128-32.

This is particularly true given that there was evidence outside of Larsen’s
testimony to support the defense claim that Davis was overly suspicious and jumped to
the wrong conclusion about Clark. Davis herself admitted that she targeted Clark as a
shoplifter as soon as Clark entered the store. R.174:75-76. As soon as she saw Clark, she
called the police and started following Clark around the store. R.174:75-76. Davis’s
testimony further suggested that she went to great lengths to keep an eye on Clark.
R.174:98-99, 101. She “maintained visual” on Clark the entire time Clark was in the store
even getting “down on [her] knees” when she had to. R.174:76, 101. Though Davis
denied concealing herself from Clark, she admitted that she positioned herself in a way
that Clark could not see her and that she spied on Clark though wire racks. R.174:98-99,
101. The jury could have viewed Davis’s testimony as the testimony of someone who
pre-judged Clark and whose interpretations of Clark’s movements were unreliable.

Further, Davis provided inconsistent testimony that suggested her memory might
have been affected by her desire to see Clark convicted. See State v. Ashe, 745 P.2d 1255,
1270 (Utah 1987) (officers ““engaged in the often competitive enterprise of ferreting out
crime’” may fail to objectively assess a case). At the preliminary hearing, Davis testified
that Clark “wandered” through the store. R.174:96-98, 100, 103-04. But, at trial, Davis
testified that Clark’s movements were deliberate—she walked “straight down” the home
improvement aisle to the Command hooks area, “quickly walked” to and from the

seasonal department, and headed “straight for the exit.” R.174:77-81, 91, 95-100, 103-04.
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When confronted with her inconsistent testimony, Davis claimed that she “misspoke” at
the preliminary hearing. R.174:96-98, 100, 103-04, 111-13.

Indeed, the record suggests that the jury continued to consider Larsen’s version of
the events despite the State’s attempts to discredit her. After the State cross-examined
Larsen, the jury asked two additional questions of Larsen. First, it asked Larsen why she
would “knowingly cash a forged check for someone else.” R.174:156. Larsen responded
that she “didn’t know it was forged until [she] cashed it.” R.174:156. The jury followed
up with a second question: “[I]f someone else’s payroll was not intended for you, ... why
would you then spend the cash that you received from that check?” R.174:156. Larsen
responded that she spent the money because “I thought, ooh, money, you know, and I
spent it. So that’s why I pled guilty.” R.174:156. After Davis’s rebuttal testimony the jury
asked yet another question related to Larsen’s credibility. R.174:165. The jury asked
Davis if the surveillance video showed whether there was a dog in Larsen’s vehicle,
apparently to assess whether Larsen had been telling the truth about entering the store
after Clark because she was settling her dog in the car. Compare R.174:128; with
R.174:165. Davis was unable to answer the question, saying it was too dark outside to tell
whether there was a dog in the vehicle. R.174:165.

State’s Exhibit 2, however, unfairly undermined Larsen’s credibility. The exhibit
was an official-looking, highly persuasive piece of evidence. See R.175. The Information
was signed by a police officer under oath that the information contained therein was “true
and correct to the best of my belief and knowledge.” Id. It was authorized by the Deputy

District Attorney. See id. And it was accompanied by an Arrest Warrant signed by a
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magistrate judge. See id. As explained above, State’s Exhibit 2 unfairly undermined
Larsen’s credibility by painting her as a dishonest person that even the magistrate
distrusted. It also created an unfair danger that the jury would return a guilty verdict
based on a finding of guilt by association. See supra Part 1.B.

Moreover, the court did not give the jury a limiting instruction. R.174. Even when
contradiction evidence is admissible, a trial court should admonish the jury to consider
the evidence “only as it may bear on the ... credibility of the testimony.” State v. Green,
578 P.2d 512, 513 (Utah 1978); see State v. Levin, 2004 UT App 396,927, 101 P.3d 846.

In State v. Washington, therefore, our supreme court upheld the admission of
contradiction evidence because the evidence was admissible and the trial court provided a
limiting instruction. 476 P.2d 1019, 1021 (Utah 1970). During direct examination,
“defendant denied having possession of the [stolen] property or knowledge that the same
had been stolen.” /d. at 1020. On cross-examination, the trial court permitted the State to
impeach defendant’s testimony with evidence that he possessed and used credit cards
stolen at the same time as the charged items. /d. Where the trial court instructed the jury
that the evidence was admitted “solely for the purpose of impeachment of the defendant
and not to in any way prove or tend to prove the defendant’s guilt of the charge,” our
supreme court held that there was “no prejudicial error in the action of the court.” Id. at
1021; see also Levin, 2004 UT App 396,7924-26 (affirming admission of contradiction
evidence where the evidence was admissible for impeachment and the trial court

provided a limiting instruction); Green, 578 P.2d at 513 (same).
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By contrast, in this case, State’s Exhibit 2 was inadmissible and the trial court did
not give a limiting instruction. R.174. This failure left the jury free to consider State’s
Exhibit 2 in whatever way it saw fit, including as evidence of Larsen’s bad character and
as evidence that Clark was guilty by association. Thus, there is a reasonable likelihood
that but for the erroneous admission of State’s Exhibit 2 the jury would have acquitted.

G. This Issue Is Preserved or It Should Be Addressed for Plain Error.

Clark preserved her argument that admitting State’s Exhibit 2 violated rules 402
and 403, the hearsay rules, and the Confrontation Clause. Alternatively, this Court should
reverse for plain error. Clark did not preserve her argument that State’s Exhibit 2 was
inadmissible under rules 901 and 902, but that issue should be reversed for plain error.

1, Clark Preserved Her Claims that State’s Exhibit 2 Violated Rules 402 and
403, the Hearsay Rules, and the Confrontation Clause.

The “preservation requirement is self-imposed and is therefore one of prudence
rather than jurisdiction.” Patterson v. Patterson, 2011 UT 68,913, 266 P.3d 828. It
“serve[s] two important policies”—efficiency and fairness. State v. Holgate, 2000 UT
74,911, 10 P.3d 346. “[R]equiring a party to raise an issue or argument in the trial court
gives the trial court an opportunity to address the claimed error, and if appropriate,
correct it,” which “avoid[s] unnecessary appeals and retrials.” Patterson, 2011 UT
68.915. To preserve an issue for appeal, “counsel must raise the issue in the trial court ‘in
such a way that the trial court has an opportunity to rule on that issue.”” State v. Bird,
2015 UT 7,910, 345 P.3d 1141. An appellate court will “look to three factors to

determine whether the trial court had such an opportunity: (1) whether the issue was
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raised in a timely fashion, (2) whether it was raised specifically, (3) and whether the party
‘introduce[d] supporting evidence or relevant legal authority.”” Id.

But the preservation requirement imposes “no obligation to ‘preserve’ ... citation
to legal authority” or to fully flesh out the issue. Torian v. Craig, 2012 UT 63,920, 289
P.3d 479. Once “the foundation of a claim or argument is presented in a manner that
allows the district court to rule on it, a party challenging the lower court’s resolution of
that matter is free to marshal any legal authority that may be relevant to its consideration
on appeal.” Id.; see In re Adoption of JM.S., 2015 UT 35,99, 345 P.3d 709 (statutory and
constitutional arguments preserved even though arguments below “were relatively
superficial” because “the statutory and constitutional aspects of [the] case were presented
to the district court”); Patterson, 2011 UT 68,418 (appellate courts “routinely consider
new authority relevant to issues that have properly been preserved”).

Nor does preservation “turn on the use of magic words or phrases.” In re Baby
Girl T.,2012 UT 78,938, 298 P.3d 1251. An issue will be deemed preserved even if it
was raised indirectly so long as it was “raised to a level of consciousness such that the
trial judge [could] consider it.”” Id. §34. Thus, in Baby Girl T., our supreme court held
that the due process issue was preserved even though appellant “failed to expressly
articulate the due process clause as the basis of his constitutional claim” because “the
record clearly demonstrate[d] his argument was founded in the due process clause.” 1d.
133; see, e.g., State v. Garcia, 2007 UT App 228,910, 164 P.3d 1264 (State’s argument
relying on Franks doctrine was preserved even though “the State did not formally cite the

Franks case below” because it “argued the underlying premise of the Franks doctrine”
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and this Court had “no doubt the trial court was on notice of the State’s legal argument”);
Nielsen v. Pioneer Valley Hosp., 830 P.2d 270, 272 (Utah 1992) (although “[defendant’s]
objections were not textbook examples of specificity,” they nonetheless “adequately

directed the trial judge’s attention to the claimed error” such that “they were sufficient™).

When deciding whether an issue is preserved, the appellate court will consider the
context of the objection. See Gonzalez, 2015 UT 10,926. In Gonzalez, therefore, our
supreme court held that the issue was preserved even though the objection did not
specifically raise the issue because the “specific ground for [the] objection [wa]s clear
from” the context of the trial. /d. Likewise, in Baird v. Baird, our supreme court held that
the issue was preserved even though appellant did not specifically raise the issue because
“the district court necessarily had to consider” the issue as part of its decision to enter the
stalking injunction. 2014 UT 8,718-20, 322 P.3d 728.

The appellate court will also consider the circumstances in which the objection
was made. See Bird, 2015 UT 7,911. Thus, in Bird, our supreme court held that the issue
was preserved even though “defense counsel did not introduce relevant legal authority”
because the issue came up at trial and “counsel was given only a brief moment to review
the ... instructions and make her objection.” 2015 UT 7,994, 11.

Here, Clark preserved her claims regarding rules 402 and 403, the hearsay rules,
and the Confrontation Clause. Regarding rule 402, Clark argues that State’s Exhibit 2
was irrelevant for the stated purpose of impeachment because it did not impeach Larsen’s
testimony and, even if it did, it was impeachment on an irrelevant and collateral matter.

Regarding rule 403, Clark argues that even if State’s Exhibit 2 contained some scant
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probative value for impeachment it was still inadmissible because the probative value, if
any, was limited to the portion of the Information’s caption that listed Larsen and Hale as
co-defendants and was substantially outweighed by the danger of unfair prejudice,
confusing the issues, or misleading the jury created by the remainder of the exhibit.
Finally, regarding the hearsay rules and the Confrontation Clause, Clark argues that
State’s Exhibit 2 was created with an eye toward prosecution and, as such, constituted
testimonial hearsay that violated the hearsay rules and the right to confrontation.

These issues are preserved because Clark raised a timely, specific objection and
identified relevant legal authority. Bird, 2015 UT 7,910. First, Clark’s objection to State’s
Exhibit 2 was timely because she objected at the first opportunity and before the exhibit
was admitted into evidence, thus giving “the court ‘an opportunity to address [the]
claimed error and, if appropriate, correct it.”” Holgate, 2000 UT 74,911; see R.174:150.

Second, Clark’s objection was specific and identified relevant legal authority.
Clark objected to State’s Exhibit 2 below for the same reasons she now raises on appeal.
Clark objected to the exhibit’s relevancy because (1) the exhibit did not impeach Larsen
because Larsen “is not an attorney. She doesn’t know how court dockets work, how
people are charged”; and (2) the proposed line of impeachment was irrelevant because
“whether [Larsen and Hale] were charged together” was not “relevant here.” R.174:150.
Clark objected to the exhibit’s admissibility even if it contained some probative value for
impeachment because it was “not just going to whether [Larsen and Hale] were charged
together.” R.174:150. And Clark objected to the hearsay nature of the exhibit by arguing

that “an Information is allegations not a conviction.” R.174:150.
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Clark did not specifically cite rules 402 and 403, the hearsay rules, or the
Confrontation Clause, but such specific references were not necessary. As explained
above, Clark was under “no obligation to ‘preserve’ ... citation to legal authority” or to
fully flesh out the issue. Torian, 2012 UT 63,920. Her objection raised the issues “to a
level of consciousness such that the trial judge [could] consider [them].”” Baby Giri T.,
2012 UT 78,934. Moreover, she made her objection during the heat of trial when she had
“only a brief moment to review” the exhibit “and make her objection.” Bird, 2015 UT
7,994, 11. Thus, as in Bird, Gonzalez, Baby Girl T, Garcia, and Nielsen, Clark’s objection
was adequate to preserve Clark’s claims that admitting State’s Exhibit 2 violated rules
402 and 403, the hearsay rules, and the Confrontation Clause.

2, Alternatively, this Court Should Review the Issues for Plain Error.

If this Court concludes that any portion of Clark’s argument is not preserved, this
Court should reverse because admitting State’s Exhibit 2 into evidence was plain error.
“The plain error doctrine is an exception to the general rule of preservation—its ‘purpose
is to permit [the appellate court] to avoid injustice.’” Jones, 2015 UT 19,949. To show
plain error, a defendant must “establish that: ‘(i) [an] error exists; (ii) the error should
have been obvious to the trial court, and (iii) the error is harmful, i.e., absent the error,
there is a reasonable likelihood of a more favorable outcome for the appellant.”” Id.

In this case, as explained above, the trial court abused its discretion by admitting
State’s Exhibit 2. See supra Parts I.A.-I.E. Moreover, for the reasons stated above, the
error was harmful. See supra Part LF. Finally, as explained below, the error should have

been obvious to the trial court. “When a jury hears a case, the court is required to conduct
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the trial ‘so that inadmissible evidence is not suggested to the jury by any means.”” In re
N.A.D., 2014 UT App 249,95, 338 P.3d 226 (quoting Utah R.Evid. 103(d)).

In this case, it should have been obvious to the trial court that State’s Exhibit 2
was inadmissible under rule 402. It is well-settled that “[i]rrelevant evidence is not
admissible,” Utah R.Evid. 402, and that evidence is irrelevant if it ““has no probative
value to a fact at issue.’” Smedley, 2003 UT App 79,15; see Utah R.Evid. 401. In
particular, it is well-settled that evidence offered for the purpose of impeachment is not
relevant unless it casts doubt on the witness’s credibility. See, e.g., Finlayson, 956 P.2d at
291; Stewart, 925 P.2d at 600. As well, it is well-settled that evidence offered to
contradict a statement made by the witness during cross-examination is not admissible if
it is irrelevant or collateral. See, e.g., Mitchell, 571 P.2d at 1355. Indeed, the collateral
rule is “fundamental” and predates the rules of evidence. Warledo, 557 F.2d at 725.

It should also have been obvious to the trial court that State’s Exhibit 2 was
inadmissible under rule 403. It is well-settled that evidence is inadmissible “if its
probative value is substantially outweighed by a danger of one or more of the following:
unfair prejudice, confusing the issues, [or] misleading the jury.” Utah R.Evid. 403. It is
also well-settled that evidence is unfairly prejudicial if “‘it has a tendency to influence the
outcome of the trial by improper means.”” Toki, 2011 UT App 293,944 (citing State v.
Burk, 839 P.2d 880, 883 (Utah Ct.App. 1992)). Finally, it is well-settled that a trial court
applying the rule 403 analysis should balance the probative value of the evidence against

29

its prejudicial effect to ensure that matters of “‘scant’” probative force are not “‘dragged

in by the heels for the sake of [their] prejudicial effect.’”” Bartley, 784 P.2d at 1237.
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In this case, the trial court heard Larsen testify and saw State’s Exhibit 2. It should
have been obvious to the court that State’s Exhibit 2 was irrelevant for the stated purpose
of impeachment because it did not impeach Larsen’s testimony and, even if it did, it was
impeachment on an irrelevant and collateral matter. Additionally, it should have been
obvious to the court that even if State’s Exhibit 2 contained some scant probative value
for impeachment it was still inadmissible because the probative value, if any, was limited
to the portion of the Information’s caption that listed Larsen and Hale as co-defendants
and was substantially outweighed by the danger of unfair prejudice, confusing the issues,
or misleading the jury created by the remainder of the exhibit.

Additionally, it should have been obvious to the trial court that State’s Exhibit 2
was inadmissible under rules 901 and 902, the hearsay rules, and the Confrontation
Clause. It is well-settled that “any document, to be received in evidence, must be
authenticated.” Lamorie, 610 P.2d at 346; see, e.g., Higginbotham, 917 P.2d at 549-51,
Long, 721 P.2d at 485-86; Utah R.Evid. 901, 902. It is well-settled that hearsay is
inadmissible unless it qualifies for an exception to the rule against hearsay. See Utah
R.Evid. 801-802. The qualifications for the hearsay exceptions are also well-settled. See
Utah R.Evid. 803-804, 807. Moreover, it is well-settled that items like police reports are
inadmissible when offered by the prosecution. See, e.g., Bertul, 664 P.2d at 1185-86;
Gonzalez-Camargo, 2012 UT App 366,Y27; Peronek, 803 P.2d at 1297-98; Morrell, 803
P.2d at 298. Additionally, it is well-settled that testimonial statements are not admissible
unless the declarant is unavailable and there has been a prior opportunity to cross-

examine. See, e.g., Crawford, 541 U.S. at 53-54; George, 2008 UT App 257,98. Finally,
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it is well-settled that statements are testimonial when “‘a reasonable person .., would
objectively foresee that his statement might be used in the investigation or prosecution of
a crime.’” Williams, 2005 UT App 493,917; see Crawford, 541 U.S. at 52.

Indeed, the error should have been particularly obvious because defense counsel
objected to the evidence and explained why the evidence was inadmissible. R.174:150.
Thus, even if any portion of Clark’s argument is not preserved, this Court should reverse
because admitting State’s Exhibit 2 constituted plain error.

CONCLUSION

Clark asks this Court to reverse the conviction for Retail Theft and remand for a

new trial,

SUBMITTED this 7 { day of May, 2015.

o Soer
LORIJ. SEPPI '
Attorney for Appellant
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3RD DIST. COURT - WEST JORDAN
SALT LAKE COUNTY, STATE OF UTAH

STATE OF UTBH, . MINUTES
Plaintiff, . SENTENCE, JUDGMENT, COMMITMENT

vs. : Case No: 131401488 Fg

DEEBRA JO CLARK, : Judge: TERRY CHRISTIANSEN
Defendant. : Date: September 29, 2014

Custody: Salt Lake County Jail

PRESENT

Clerk: loriaw

Progecutor: LOPRESTO IL, THOMAS V
Defendant

Defendant's Attorney(s): CHESNUT, HEATHER J

DEFENDANT INFORMATION

Date of birth: October 31, 1960

Sheriff Officefi: 220472

Audio

Tape Number: 37 Tape Count: 9.55-10.13

CHARGES

1. RETAIL THEFT (SHOPLIFTING) - 3rd Degree Felony
Plea: Not Guilty - Disposition: 08/27/2014 Guilty

2. CRIMINAL TRESPASS KNOWING ENTRY UNLAWFUL - Class B Misdemeanor
Plea: Not Guilty -~ Disposition: 08/27/2014 Guilty

SENTENCE PRISON

Based on the defendant's conviction of RETAIL THEFT (SHOPLIFTING) a
3rd Degree Felony, the defendant is sentenced to an indeterminate
term of not to exceed five years in the Utah State Prison.

The prison term is suspended.

SENTENCE JAIL

Based on the defendant's conviction of CRIMINAL TRESPASS KNOWING
ENTRY UNLAWFUL a Clase B Misdemeanor, the defendant is sentenced to
a term of 180 day(a) The total time suspended for this charge is
180 day(s).

Credit is granted for 121 day(e) previously served.

Printed: 10/01/14 14:24:30 Page 1




Case No: 131401488 Date: Sep 29, 2014

SENTENCE FINE
Charge # 1 Fine: $5000.00
Suspended: £4750.00
Surcharge: $135.,79
Due: $250.00

Charge # 2 Fine: $1000.00
Suspended: $750.00
8urcharge: $135.79

Due: $250,00

Total Fine: $6000.00
Total Sugpended: $5500.00
Total Surxcharge: $271.58
Total Principal Due: §500.00
Plus Interest

SENTENCE FINE PAYMENT NOTE

Pay a fine in the amount of £500.00 Rate to be determined by apé&p.
Attorney Fees Amount: $250.00 Plus Interest
Pay in behalf of: SALT LAKE COUNTY TREASURER

ORDER OF PROBATION

The defendant i1s placed on probation for 36 month(s).

Probation is to be supervised by Adult Probation and Parole.

The imposition of sentence 1s stayed and the defendant ig placed on
probation.

Defendant to serve 365 day(s) jail.

Defendant is to pay a fine of 500.00 which includes the surcharge.
Interest may increase the final amount due.

PROBATION CONDITIONS

No other violations.

Report to AP&P within 24 hours of release from jail,

Enter intec and complete any treatment recowmended by AP&P.
Notify the court of any address change.

Timely payments on all fines, attorney fees and restitution,
Dollar for dollar credit towards the fine for treatment expenses
excluding urinalysis chargea.

Not to possess or consume alcohol or non prescribed contol
subgtances.

Random urinalysis and drug testing as requested.

Submit to search of self or property by probation agent.

Not to assoclate with persons or frequent places where drugs or
alcochol are sold.

Enrcoll and complete CATS Program and aftercare.

Court will consider early release upon successful completion of
CATS.

Obtain High School diploma oxr GED.

Printed: 10/01/14 14:24:30 Page 2
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Case No: 131401488 Date: Sep 29, 2014

Maintain fulltime verifiable employment/education.

§ for § credit towards any education.
No contact with Debbie Larsen

This is a ZERO TOLERANCE pxrobation
Pay attorney fees in the amount for $250.00. Rata

L

pdaconend

by ap&p. 5

Date: El ‘"ég ~ 1\ 4
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IN THE THIRD JUDICIAL DISTRICT COURT, WEST JORDAN DEPARTMENT

IN AND FOR SALT LAKE COUNTY, STATE OF UTAH

STATE OF UTAH,

Plaintiff, Case No. 131401488
vVS. Transcript of:
DEBBRA JO CLARK, JURY TRIAL

Defendant.

e N e Nt e e S N N S

BEFORE THE HONORABLE TERRY L. CHRISTIANSEN

WEST JORDAN COURTHOUSE
8080 SOUTH REDWOOD ROAD
WEST JORDAN, UTAH 84088

AUGUST 27, 2014

TRANSCRIBED BY: BRAD YOUNG FILED
UTAH APPELLATE COURTS

DEC 18 2014
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* ok %

(State's Exhibit 1 was received into evidence.)

* k %

MR. LOPRESTO: Thank you. If I could mark that, your

Honor.

THE COURT: Please.

MR. LOPRESTO: Thank you, your Honor. The State
rests,

THE COURT: All right. The State has rested.

Ms. Chesnut, do you anticipate calling any witnesses
today?

MS. CHESNUT: Yes, your Honor. The Defense would
call Debbie Clark -- or, pardon me, Debbie Larsen.

THE COURT: Ms. Larsen, why don't you come forward
and be sworn.

(The witness was sworn.)

THE COURT: Just have a seat.

* ok ok

DEBBIE LARSEN,

called as a witness by the Defendant, having been duly sworn,
was examined and testified as follows:

* x %

DIRECT EXAMINATION

BY MS. CHESNUT:

Q. Ms. Larsen, will you state your full name and spell
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your last name for the record?
A. Debbie Larsen, L-a-r-s—e-n.
And, um, do you know a person Debbra Clark?
Yes.
And do you see her in the courtroom?
Yes.
And where is she?
Right there.

Sitting at the Defense counsel table?

» 0O ¥ O » O ¥

Yeah.
THE COURT: The record will reflect the
identification by Ms. Larsen of Ms. Clark.
Q. And how do you know her?
A, I've known her for about five years. She has been a
friend for quite awhile.
Q. Okay. Now, do you remember going to a Smith's store
with her back on November 30th of last year?
A. Yes.
Okay. Now, was anyone else with the two of you?
No, just my dog.
How did you get to the store?
Drive.
Whose car?

Mine.

© » O P O ¥ O

Did you drive?
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A, I drove, yeah.

Q. Now, in your mind, what were the two of you doing at
the store?

A. We were — well, I was taking some things, some items
back that I had purchased, and she was supposed to go get stuff
for dinner, because we were going to have dinner, and that was
what we was there for.

Q. Okay. Now, you saild you were taking things back to
the store. What were you taking back?

A. Some Mirilax, Fleet and Gas-Ex and then two hooks.
And I had a receipt for everything but the two hooks.

Q. Okay. So you had a receipt for the Mirilax and the

Gas-Ex?
A. Yeah.
Q. What was the other item?
A, Two hooks.,
Q. Okay. So Mirilax, Gas-Ex and two hocks?
A. And Fleet, yeah.
Q. Fleet? Oh, okay, is that a medication?
A, Yeah.
Q. Okay. So you had a receipt for the medications but

not the hooks?
A, Yeah.
Q. Okay. Um, did you purchase the medications?

A. Yeah.
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Q. Okay. And where did you purchase those?

A. Um, on, what is it, 4100 South and Redwocd Road.

Q. Okay. Is that the same Smith's store where you were
returning them on November 30th?

A. No. I was returning them on the one that we went to.

Q. Ckay. What about the -- the two hooks? You say you
didn't have a receipt for them?

A. No, I didn't have a receipt for them. They were my
boyfriend's, and he never keeps his receipts for anything, and
so he told me to take them back, and so I took them back with
my stuff, and they came up to me and accused me of having her
hand them off to me in the store.

Q. Okay, let's take it one step at a time.

A. Okay .

Q. So you —- you went into the store. Did you go in the
store with Debbra Clark?

A. Yeah -- well, not right with her. I had to settle my
dog and roll the windows down a little, so I was probably three
to five minutes behind her.

Q. Ckay. And did you go into the store?

A, Yeah.

Q. What's the first thing you did when you went into the
store?

A. Turned to the service booth. It was right inside the

door.
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Q. Okay. And what did you do there?

A, I proceeded to return the items., There was one
person ahead of me, so I just waited for them, and then it was
my turn, and they were giving me back my money.

Q. Okay. And this was for all five items, the Fleet,
the Mirilax, the Gas-Ex and the two hooks?

A. Yeah.

Q. Okay. Did you actually get the money?

A, No.

Q. Why not?

A. Because they came and asked if I knew a Debbie Clark
and if I was with her, and I said yes, and they told me that —-
that not to come in their store ever again, that she was
stealing, and I had like items to what she was stealing.

Q. Okay. Let's talk about the items. So how - so
these hooks, um, about -~ do you remember about how much you
were receiving on a return for them?

A, Like they were like $9 apiece.

Q. Okay. Do you remember the amount on the other three
items, the medications?

A. It was I believe 68.

Q. Okay. Um, is that -- was that the total amount you
were receiving back or --

A. Yeah.

Q. —— just for the medications?
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A. No, they were giving it all back to me.
So you were receiving about $68 back from all of

that?

A. Uh-huh.

Q. Okay. Do you remember what these hooks locked like?

A, Yeah. They were just white hooks that you stick on
your wall and hang things, but they were too thick for my wall.

Q. Okay.

A. The ones that show on TV where they stick to your
wall and you don't ruin your wall.

Q. What do you mean they were too thick for your wall?

A, They were too wide, I guess you would say, for my
wall, for —— it looked funny with the picture, so I didn't put
it up.

Q. Okay, now, you said that you were interrupted,
scmeone came and talked to you about Debbra Clark?

A. Yes.

Q. Um, was the return completed ever?

A, It was done to where they — he had out the money and
everything to hand me back, and they was giving me a gift card
for the two clamps and had everything ready, and then they came

over and asked if I knew her, and they stopped everything and

just said —— they didn't give me nothing back.
Q. You said they were giving you a gift card for the two
clamps?
130
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A, Yeah. Because ] didn't have a receipt for them.
They was going to give me a Smith's gift card.

Q. Do you mean the hooks?

A. Yeah.

Q. So the same thing?

A. Yeah.

Q. Okay. So, um, now, what happened at that point when
they stopped vou and talked to you about Debbra? Did¢ you stay
there, go somewhere?

A. We stayed there. And they took a picture of me and
told me that Debbie Clark was stealing items, and that she
passed it off, them hooks off to me in the store. And I begged
them to go look at their camera, because they would see I
didn't even pass her in the store. And the lady started just
screaming at me and wouldn't listen to me to go look at her
cameras or anything.

Q. What lady was that?

A, She is the blonde lady that was here earlier.

Q. Ckay. And whatever happened to these hooks and
medications?

A. Um, I took them back to Smith's by where I live.

All five items?
Yeah.

So the medications and the hooks?

¥ O ¥ 0O

Uh-huh.
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Q. And did you get a return there?
Yeah.
Okay. So they wouldn't complete the return at the
store --
No.

-- where you were with Debbie Clark?

» © ¥

Nope.

Q. Okay. You said that you asked them to look at
surveillance video?

A. Yeah.

Q. Did you ever see whether they did that?

A, No, I didn't. But I begged them to do that so they
would see that she didn't pass me anything.

Q. Okay. And were you ever charged with anything?

No. But they told me if I ever went back to Smith's
again I would be trespassing. And I had a receipt for my
stuff. I never stole nothing. And I was trying to talk to
this lady rationally and tell her hey, but she was hysterical.

Q. Okay .

A. She just, you know, took a picture of me and said
never come back here.

Q. Okay. Um, what about the receipt you had for these
medications?

A, Yeah, I tried to talk to them about that, too, and

still she was —— she wouldn't listen to me.
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Q. What happened —— do you still have the receipt?

A, No. When I -- when I took it back to the other
Smith's I gave them the receipt.

Q. Okay. Um, all right. Did you, um, ever attempt to
tell this woman or anybody else about where you got these
medications or hooks or show them the receipt? Did you ever
tell them about that?

A. I told them that I got them on Smith's on 41st, on
4100 South and Redwood.

Q. Okay.

A, And that's —- that's all I told them.

Q. Okay. Um, did you tell them where you got these

A, What do you mean?

Q. The hooks you were trying to return?

A, Ch, yeah. I Jjust told them my boyfriend don't keep
receipts, and I don't have the receipts for these two items.

Q. Okay. Did you -~

A. And they said, "That's fine. We will give you a gift

card for that and we will give you your cash back for the

_other."

Q. Okay. So you were getting a gift card for the hooks
because you didn't have a receipt?
A. Yeah.

Q. Okay. Um, did you ever see Debbra Clark, um, at any
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point after attempting to make this return that day?

A.

No, I never saw her.

MS. CHESNUT: Okay. That's all I have.

THE COURT: Mr, Lopresto, cross—examination?
MR. LOPRESTO: Yes, your Honor.

* Kk K

CROSS-EXAMINATION

BY MR. LOPRESTO:

0.

PO ¥ O PO PO ¥O

Good afternoon, Ms. Larsen.

Hi.

Hi. Um, what is your full name?

Debbie Larsen.

Is your —— do you go by Debbie Child Larsen?
Yeah.

Is Child a previous last name of yours?

That's my maiden name.

Okay. And your birth date is March 8th, 19677
Uh-huh.

Okay. And you live at 3810 South Redwood Road; is

that right?

A,
Q.

Yes.

Okay. And so tell me if I'm wrong, but it sounds

like you purchased the items, except for the hooks —-

A.
Q.

Yeah.

—— at the Smith's right down the street from where
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you live?
A, Yeah.

Q. Okay. Um, but the two hooks, you didn't purchase

those?
A. No. My boyfriend did.
Q. Okay. And your boyfriend's name is J.D. Cook?
A. No, it's Jeff.
0. Okay. And he asked you to take those back, right?

A, Yeah — well, no, he didn't ask me. They didn't work
with the pictures that I have, so I took them back, because
they were the wrong size for my wall.

Q. Okay. What's your boyfriend's last name?

A. Knowles, K-n-o-w-l-e-s,

Q. Um, so he bought the hooks for you, just didn't keep
the receipt?

A. He just bought the wrong ones, yeah.

Q. Okay. And when did he buy those for you?

A. Um, like the week previously before I went to take
them back.

Q. Okay.

A, They had been sitting in my car along with the stuff
in the back, and I hadn't —— I hadn't got to the store to take
them back yet, so it was probably a couple of weeks, maybe, at
the most.

Q. Okay. And so you had them in your car when you went
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to go pick up Ms. Clark?

A. Yeah.

Q. Okay. And did Ms. Clark tell you that she wanted you
to take her to Smith's?

A. Yeah -- well, no, we just decided we were going to
have dinner, and she was going to cook dinner for us, and so we
went to Smith's to get stuff for dinner.

Q. Okay. So who —— who is the other person? You said
that Ms. Clark was going to cook dinner for us. Was that Jjust
you and Ms. Clark or were there other people involved?

A. There was Jeff and —— I think just me and Jeff.

Q. Okay. So you and Ms. Clark and Jeff?

A. Yeah.

Q. So were all of you over at your house?

A, My house, yeah. But she lived by that Smith's.
That's why we stopped there.

Q. Okay. So you live at about 3800 South Redwood?

A. Yeah.

Q. And you were at that location, correct, when
Ms. Clark said she wanted to make dinner for you?

A. We were at my house.

Q Where is your house?

A 3810 South.

Q. Okay. And Ms. Clark was there with you?
A

Yeah.
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Q. Okay. 2and -- okay. So you drove to the store?

A. Uh-huh.

Q. And the store that you drove to was at 4500 South and
9th East; is that correct?

A. Yeah.

Q. Okay. But you said that it took you about five
minutes or so after Mr. Clark entered the store before you did,
right?

A. Yeah. I had my dog in the car, so I settled him
down, and then I -—— I won't leave him in there for long. So --

Q But this was in November, right?

A Yeah.

Q. Was it cold at that point?

A Yeah. That's why I got him settled down and stuff,

0 Now, you said that after a couple of minutes, after

about five minutes or so you entered the store and went to do

this return; is that right?

A,
Q.
correct?
A.
Q.
minutes?
A,

Q.

Uh~huh.

And at some point loss prevention came up to you,

Yes.

And you had been standing there for, what, 10

Ten minutes about.

And, all of a sudden, these people just show up,
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correct?

A. Yeah, out of nowhere.

Q. All right. And they — they asked you if you were
there with Debbra Clark, didn't they?

A, Yeah. Yeah.

Q. But your testimony is that you said you were there
with Debbra Clark?

A, Yeah.

Q. You didn't tell them that you weren't there with
Debbra Clark?

A, No.

Q. You didn't tell them that you didn't know who Debbra

Clark was?
A, No.
Q. Now, you have known Debbra Clark for a long time,

right? You are good friends?
THE COURT: You need to answer out loud, ma'am.
THE WITNESS: What?
THE COURT: You were ncdding your head. We are on
the record. The record doesn't reflect the nods.
THE WITNESS: Okay. Yes.
Q. You are good friends?
A, Yes.
Q. How often would you say, uh, you get together with

Ms, Clark?
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week.

week?

A,

Q.

little

A.
Q.
A,
Q.

do you

A.

Q.
A.

P o » 0 ¥

Probably once a week.

So once a week for the past five years?
Yeah.

Okay. So that would be —-

Sometimes longer, but mostly we see each other once a

Do you see each other more frequently than once a

No, not really.

Okay. So it is generally once a week, sometimes a
bit more time?

Yeah.

Is that right?

Yeah.

And when you see Ms. Clark, do you see her alone or
see her with other friends?

Um, I see her with one other friend sometimes.

And who is that?

Wanda. Which she is my friend too, now. I was

introduced through Debbie to her. She is a good lady.

Q. So you never see Ms. Clark with Christian Hale?

A. Yes,

Q. Okay. And what is Mr. Hale's relationship to
Ms. Clark?

A. They were boyfriend and girlfriend.
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Q. Okay. And so on these times that you got together
with Ms. Clark was Mr. Hale with you or —-
MS. CHESNUT: Objection to relevance, your Honor.
THE COURT: Overruled.
0. So these times that you were together with Mr. Clark,
Mr. Hale is with her?
A. Sometimes he was with her but not all the time. He
wasn't there this time.
Q. Okay. These times that you have gotten together with
Ms. Clark and Mr. Hale, has it been like the same type of
scenario, though, like having dinner together, that type of
stuff?
A. Yeah, stuff like that.
Q. Okay. So you know Mr. Hale?
A, Yeah.
Q. Okay. And you know Mr. Hale and Ms. Clark were
boyfriend and girlfriend, right?
A. Yeah.
Q. Okay. Do you know about when they were boyfriend and
girlfriend?
MS. CHESNUT: Your Honor, again, objection to
relevance. I don't see how this is relevant to the charge.
MR. LOPRESTO: Your Honor, this is Defendant's
witness.

THE COURT: I'm going to give a little leeway, but
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make it quick.

MR. LOPRESTO: Thank you.

Q. Do you know about when Mr. Hale and Ms. Clark were
boyfriend and girlfriend?

A, No. I know it had been years, but I don't know how
many .

Q. Okay. When is the last time you had seen Mr. Hale?

A, It had probably been a month or so before then.

Q. Okay. And is that the time when you and Mr. Hale
were passing forged checks?

MS. CHESNUT: Objection, your Honor.

THE WITNESS: No, we —-—

THE COURT: Wait, wait, wait, wait. Counsel, if
there is a 609 issue, I think you simply have to ask her if she
has been --

MR. LOPRESTO: 1It's a 608 issue, your Honor. 608
specifically allows me to go into the instances of conduct that
the defendant -- or that the witness has engaged in, with
regards to her truthfulness.

THE COURT: Ms. Chesnut, the rule does say in
subsection (b) that the Court may on cross-examination allow
them to be inquired into if they are probative of the character
for truthfulness or untruthfulness of the witness.

MS. CHESNUT: All right, well, your Honor, I don't

have any information about what Mr. Lopresto is delving in here
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to. I would ask to have a chance to examine it so I can
properly respond.

THE COURT: Do you have evidence of a conviction for
that?

MR, LOPRESTO: Your Honor, I have an Information and
I have a docket from this court that I plan on presenting to
Ms. Larsen during cross—examination. I would also remind the
Court that the State was only made aware of this witness —-—

THE COURT: I understand.

MR. LOPRESTO: I found out about this information
during the lunch hour. And if this is Defendant's witness, I
would certainly think that Defendant would know about this
particular issue.

THE COURT: I'm going to allow you to proceed under
Rule 608(b).

MR. IOPRESTO: Thank you.

MS. CHESNUT: Your Honor, I still would like the
chance to examine what he is using. I haven't seen that.

THE COURT: Why don't you show Ms. Chesnut.

MS. CHESNUT: Well, your Honor, I base —— I object
based on that this is -- appears to be a conviction, which is
governed by Rule 609, regardless of 608. It is not a felony.
It is not a —— let's see -~ I would argue it's not a crime of
truthfulness, without more information, and, um, certainly, I

think we would have to have the plea paperwork to see exactly
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what the plea was to —-

THE COURT: Let me see the document.

MS, CHESNUT: -- especially if Mr. Lopresto is
offering this as a specific instance, which I would ~- you
know, I think it has to be governed by Rule 609.

THE COURT: Um, I'm going to allow you to proceed.

MR. IOPRESTO: Thank you, your Honor.

MS. CHESNUT: Your Honor, I would like to make
further argument for the record as well as a motion for
mistrial.

THE COURT: Go ahead.

MS. CHESNUT: Your Honor, um, to be a little bit more
clear, Mr., Lopresto is attempting to enter this under Rule
608 (b) without regard to Rule 609. Um, as the Court is aware,
the rules have to be read in conjunction with, in harmony with
each other. Um, this is something that we don't have specific
information about with regard to what exactly specific conduct
was underlying this plea. It also, um, involves somebody who
was not involved in this case, according to the State's own
evidence. And I would also make a motion for a mistrial on the
basis that it is improper evidence under both Rule 608 and 609,
and that, yet, it has been entered without an in limine motion,

THE COURT: Well, Ms. Chesnut, it's your witness.
You only gave notice to Mr., Lopresto this morning. This is a

plea to a theft by deception, which in this Court's opinion is
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admissible under Rule 609, and Rule 608 specifically indicates
that the Court may on cross—examination allow them to be
inquired into if they are probative of the character for
truthfulness or untruthfulness. I find that it is. You may
proceed. The motion for mistrial is denied. Although, I'm
going to require that a certified copy —— is that a certified
copy?

MR. LOPRESTO: It isn't, your Honor. And again, I
only asked her about her passing bad checks with the
defendant's boyfriend. I did not offer into evidence a
certified copy of a conviction. I was going under 608 and
speaking about prior instances of conduct.

Moreover, I would ask the Court to take judicial
notice of the case number that's being inquired intc. This is
something that's available to the Court and I think the Court
can divine from its own information that there is a conviction,
but because the State only received notice of this witness this
morning I didn't have the opportunity to get a certified copy
of the conviction. Now, if the Court would allow me, I could
do that before this case is rested. I can go to the clerk's
office and ask them to stamp the certified copy of the
conviction.

THE COURT: I'm going to allow you to do that.
That's the proper way to have it done.

MR, IOPRESTO: Thank you.
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Q. Now, Ms. Larsen, uh, you pled guilty about five days
after this incident at Smith's to forgery as a third-degree
felony?

A, Yeah.

Q. And in that case you admitted that your boyfriend was
the individual who had been purchasing payroll checks; is that
correct?

A, It wasn't my boyfriend that was doing it.

Q. Post-Miranda, you didn't admit to —-

A, No, it was J.D. Cock, It was J.D. Cook.

Q. Let me please answer -— or ask the question. From a
long-time friend J.D. Cook?

A. My boyfriend wasn't it. She gave it to me
personally.

Q. Okay. And you were charged with the defendant's
boyfriend, Christian Hale?

A. No, we didn't have —- we weren't charged together.
We never went together.

Q. I'm going to show you what has been marked State's
Exhibit No. 2. Do you recognize that document?

A. Yeah., There was some mix—-up in my court case,
because they said that for some reason he is tacked on the end
of mine, when we never had trial together, never had court
together or nothing at all.

Q. Is Mr. Hale's name on that Information?

145



Sw NN

O o 3 oy WU

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

A. Yes. But he —- we didn't go to court together or any
of that stuff.

Q. It's because you pled guilty; isn't that right?

A, No.

Q. You didn't have trial, did you?

A. No. I don't know why they didn't —— I don't know why
they did it like that. I have no idea. But I never went with
him to cash a check. I went with J.D. Cook.

MS. CHESNUT: Your Honor, I would like -— I would ask
for a correction on the record. She is not —-- was not
convicted of a third-degree felony.

MR. IOPRESTO: And that's correct, your Honor. I
apologize.

THE WITNESS: No, I'm not.

MR. LOPRESTO: It was a theft by deception.

THE COURT: I understand. That was what I said
before. Members of the jury, you are instructed that
Ms. Larsen was not convicted of a third-degree felony forgery.
She was convicted of a class A misdemeanor theft by deception,
as I previously indicated, based upon my review of the docket.
Okay?

Q. So your friend supplied you with payroll checks that
you attempted ——

A, No, she made the check.

Q. Okay. And then you went into Wells Fargo and you
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tried to cash that check?

A, And I didn't -— yeah, T did not know that check
was ~- I thought it was regular check.

Q. But you pled quilty to theft by deception?

A, I know., I went to my bank first, and they wouldn't
let me do it, because I didn't have funds in it. So I went to
Wells Fargo, she took me to Wells Fargo, and when I got out of
Wells Fargo, after putting my fingerprint and my phone number
and my name, everything on this check, she told me she had made
the check.

Q. So you pled guilty to theft by deception?

A, Yeah.

Q. Theft by deception means that you attempt to obtain
property from another by deceiving them; isn't that right?

A. Yeah. But I didn't know until after.

Q. You attempted to get property from Wells Fargo by
deception?

A. After -— after I found out, yes.

And you entered that bank on February 4th, 20137
Yeah.

Right?

¥ 0 @ ©

Yes.
Q. And the check number that you attempted to cash was
102548, correct?

A, I have no idea.
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Q. And on February 4th, 2013, Christian Hale also
entered the Wells Fargo Bank and attempted to a cash a check —-—

A. I don't know ——

Q. —- check No. 102552; isn't that correct?

MS. CHESNUT: Objection to -—-

THE WITNESS: Not with me.

THE COURT: Wait, wait, wait., He asked if she knew
if that was correct, so I will allow her to respond.

THE WITNESS: Nc, he -- not with me he didn't. I
don't know.

Q. Did you ever work for LG Warehousing in Salt Lake
County?

A. No. 1It's in Davis County.

Q. But a check written on a payroll check from LG
Warehousing had your name on it, correct?

A. Yeah. It was made out to me like a reqular check,
like any check you would see.

Q. And you thought that you could cash a payroll —-
payroll check from LG Warehousing?

A, Yeah. I thought it was her job, J.D. Cock's job,
because she cleans houses and stuff. I didn't know what it was
under.

Q. So it was everybody else lying not you lying? Is
that what you are trying to say?

A. No, I'm not saying I'm —— I'm not lying. I'm Jjust
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telling you the truth. Chris Hale was not in my court papers.
He ~- we did not go to court together. We never cashed a check
together, ever; but met through the same person, we got the
checks, but I didn't know that it was —— what was going on
until after I had cashed that check at Wells Fargo, and they
were going to charge me with a third-degree felony, and I pled
guilty to a misdemeanor,

MR. LOPRESTO: Your Honor, I would like to offer into
evidence what has been marked as State's Exhibit No. 2.

THE COURT: Is that the docket?

MR. IOPRESTO: That is the Information, your Honor,

THE WITNESS: He was never in the courtroom with me
ever.

THE. COURT: I think you are entitled to —- to
introduce the conviction. I don't think you are entitled to
introduce -- or to admit the Information. So I will allow you
to introduce as an exhibit the conviction for theft by
deception, but I'm not going to allow the Information.

MR. LOPRESTO: And I would argue, your Honor, the
reason why it is being offered is because the witness has
stated that Christian Hale was never on her court documents,
and the State has --

THE WITNESS: He was not.

MR, IOPRESTO: —- an Information with Christian

Hale's name on it, with Ms. Larsen's name on it. The jury
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should be entitled to see that documentation.

THE WITNESS: My probation officer told me they made
a mix-up. We have never been to court together. We have never
been hooked together. We just got a check from the same
person.

THE COURT: What is your position, Ms. Chesnut?

MS. CHESNUT: Um, well, obviously, an Information is
allegations not a conviction. And, um, I'm not sure how
this -- how allegations is impeachment material.

THE COURT: Were you jointly charged with Mr. Hale?

THE WITNESS: No.

THE COURT: All right. I will allow the admission.

* k%

(State's Exhibit 2 was received into evidence.)
* Kk *

MR. IOPRESTO: Thank you, your Honor.

MS. CHESNUT: And, your Honor, I will object, because
it is not just going to whether they were charged together,
which, by the way, I don't think is relevant here.

THE COURT: It impeaches her testimony, Ms. Chesnut,

MS., CHESNUT: Well, obviously, she is not an
attorney. She doesn't know how court dockets work, how people
are charged.

THE COURT: I'm going to allow it. You can argue the

weight. You may publish.
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MR. LOPRESTO: Thank you.

THE WITNESS: And just because I did that don't mean
I'm not an honest person.

THE COURT: There is no question for you, ma'am.

Do you have any redirect?

MS. CHESNUT: Yeah.

THE COURT: Go ahead.

* ok *

REDIRECT EXAMINATION

BY MS. CHESNUT:

Q. Okay, Ms. Larsen, now, the Prosecution has talked to
you about a conviction that you had earlier this year.

A, Uh-huh.

Q. And that was for a class A theft by deception; is
that right?

A. Yes.

Q. So you were not convicted of the forgery count, were
you?

A. No.

Q. Okay. Now, um, the Prosecution has also talked to
you about a person Christian Hale.

A, Yeah.

Q. Now —— and has talked to you about whether you were

involved in this with him; is that right?

A. Not with him but just involved in the circle -- there
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was a circle of people, and they showed me pictures and asked
me who I knew and who I didn't. It was a detective.

Q. Okay. And, um, was that on this theft by deception
count that you have been talking about?

A Yes.

Q Okay. Now, um --
A, But why they run me and him tcgether, I don't know.
Q Okay. Did, um —- did yow know that he received a
check as well?
Yes.
When did you find that out?
Um, after I cashed mine.
After you cashed yours?
Uh-huh.

But not before?

© P o » o P

A, Probably like a day later or so. Huh-uh. I hadn't
seen him at all.

Q. Ckay. But you didn't know before?

A. No.

Q. Okay. This person you got the check from, how did
you know her?

A, I had known her for two years. I thought she was
great. She was my —-- one of my best friends. She helped me
pack my house when I had some problems and needed to move. And

she ~— she was a great person. And she called me up to cash a
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check for her, because she lost her ID, and I heard someone, a
man in the background telling -- saying, um, well, we can just
put it in her name, because it's -- you know, it's easier for
her to cash that way. So they -- I said okay. They put it in
my name. And I went and cashed it. I honestly did not know
that was not a real check. I mean I put my real name, I put my
real phone number, but T —— I was looking at a third-degree
felony. I pled guilty to a class A misdemeanor before I could
get a felony charge.

Q. Okay. Okay.

A. And just because this happened, it -- it doesn't mean
I'ma liar, I'm not telling the truth today.

Q. Does any of that circumstance with the check have
anything to do with this case we are talking about today?

A, Nothing.

Q. Okay. Um, is anyone who was involved with that check
involved in this case?

A. No.

Q. Um, was any of the — did you receive any money from
that check from that case --

A. Yes, she did give me some money afterwards.

Q. Okay. And what happened to that?

a, I spent it.

Q. Ckay. Is any of that money involved in this case
today?
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A. No.

Q. Okay. Um, okay, now, you say you have been friends
with Debbie Clark, who is here today?

A, Uh-huh.

Q. Now, would you come into court and lie for her about
something?

A, No, I would not.

Q. Why wouldn't you do that?

A, Because it's not right. It's —— I'm -- I can admit
to what I did, and I expect everyone else to be the same way.
They should own their own, you know, problems or whatever. But
I would never lie for her.

Q. And is that why you pled to that check is because you
did go cash it?

A, Yeah, I did cash it.

Q. So you took responsibility for that?

A. Yeah.

Q. Okay. So, um, so are you saying you would expect
Debbra Clark to do the same thing?

A. Yeah, if she had done this, yes.

Q. So, again, expecting that, would you come into court
and lie for her?

A, No.

MS. CHESNUT: I have no further questions.

THE COURT: Any redirect?
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MR. LOPRESTO: No, your Honor.

THE COURT: Any questions from the jury for
Ms. Larsen? All right, write it down on a piece of paper and
hand it to my bailiff, and I will review it with counsel.

JUROR: It will take a second to write it down.

THE COURT: Oh, you are fine. Take your time. While
we are waiting for that to be done, um, there was an indication
that the State was going to introduce a certified copy of the
conviction for theft by deception. Um, is that the State's
intention, or do you want to stipulate that that is a fact?
It's up to you.

MS. CHESNUT: The docket, you mean?

THE COURT: Well, the judgment, commitment, whatever
is in the court's file.

MS. CHESNUT: Well, I think she has admitted it.

THE COURT: So you are willing to —- to waive the
actual judgment and conviction and will stipulate that she was
convicted of a class A misdemeanor theft by deception?

MS. CHESNUT: Yes.

THE COURT: All right. So, members of the jury, we
are not going to introduce a certified copy of the judgment
wherein Ms. Larsen was convicted of theft by deception. The
State -- or the Defense has indicated that they will stipulate
that is a fact without taking the time to go down to the |

clerk's office and have a certified copy of that conviction.
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So you can take that as evidence in the case. Okay?

All right, counsel, please approach.

(A discussion at the bench.)

THE COURT: Do you have a problem?

MS. CHESNUT: I haven't seen this. I don't have a
problem with that.

MR. IOPRESTO: Thank you.

THE COURT: Okay.

(Proceedings held in open court.)

THE COURT: All right. Ms. Larsen, why would you
knowingly cash a forged check for someone else?

THE WITNESS: I didn't know it was forged until I
cashed it.

THE COURT: The second question, if someone else's
payroll was not intended for you, why would —— why would you
then spend the cash that you received from that check?

THE WITNESS: Because she told me after I cashed the
check that it was a check she had made, and I thought, ooh,
money, you know, and I spent it. So that's why I pled guilty.

THE COURT: All right. Any other questions from the
jury? Any follow-up questions from counsel?

MR. LOPRESTO: No, your Honor.

MS. CHESNUT: No, your Honor.

THE COURT: All right. You may step down. Thank

you, Ms. Larsen.
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Utah R. Evid. 401
Rule 401. Test for Relevant Evidence
Evidence is relevant if:

(a) it has any tendency to make a fact more or less probable than it would be without
the evidence; and

(b) the fact is of consequence in determining the action,

2011 Advisory Committee Note. — The language of this rule has been amended as part of
the restyling of the Evidence Rules to make them more easily understood and to make
style and terminology consistent throughout the rules. These changes are intended to be
stylistic only. There is no intent to change any result in any ruling on evidence
admissibility. This rule is the federal rule, verbatim.

ADVISORY COMMITTEE NOTE

This rule is the federal rule, verbatim, and is comparable in substance to Rule 1(2), Utah
Rules of Evidence (1971), but the former rule defined relevant evidence as that having a
tendency to prove or disprove the existence of any "material fact." Avoiding the use of
the term "material fact" accords with the application given to former Rule 1(2) by the
Utah Supreme Court. State v, Peterson, 560 P.2d 1387 (Utah 1977).




Utah R. Evid. 402
Rule 402. General Admissibility of Relevant Evidence
Relevant evidence is admissible unless any of the following provides otherwise:
the United States Constitution;
the Utah Constitution;

a statute; or
rules applicable in courts of this state.

Irrelevant evidence is not admissible.
Irrelevant evidence is not admissible.

2011 Advisory Committee Note. — The language of this rule has been amended as part of
the restyling of the Evidence Rules to make them more easily understood and to make
style and terminology consistent throughout the rules. These changes are intended to be
stylistic only. There is no intent to change any result in any ruling on evidence
admissibility.

ADVISORY COMMITTEE NOTE

The text of this rule is Rule 402, Uniform Rules of Evidence (1974) except that prior to
the word "statute" the words "Constitution of the United States" have been added.

&



Utah R. Evid. 403

Rule 403. Excluding Relevant Evidence for Prejudice, Confusion, Waste of Time, or
Other Reasons

The court may exclude relevant evidence if its probative value is substantially
outweighed by a danger of one or more of the following: unfair prejudice, confusing the
issues, misleading the jury, undue delay, wasting time, or needlessly presenting
cumulative evidence.

2011 Advisory Committee Note. — The language of this rule has been amended as part of
the restyling of the Evidence Rules to make them more easily understood and to make
style and terminology consistent throughout the rules. These changes are intended to be
stylistic only. There is no intent to change any result in any ruling on evidence
admissibility. This rule is the federal rule, verbatim.

ADVISORY COMMITTEE NOTE

This rule is the federal rule, verbatim, and is substantively comparable to Rule 45, Utah
Rules of Evidence (1971) except that "surprise" is not included as a basis for exclusion of
relevant evidence. The change in language is not one of substance, since "surprise" would
be within the concept of "unfair prejudice” as contained in Rule 403. See also Advisory
Committee Note to Federal Rule 403 indicating that a continuance in most instances
would be a more appropriate method of dealing with "surprise." See also Smith v. Estelle,
445 F. Supp. 647 (N.D. Tex. 1977)(surprise use of psychiatric testimony in capital case
ruled prejudicial and violation of due process). See the following Utah cases to the same
effect. Terry v. Zions Coop. Mercantile Inst., 605 P.2d 314 (Utah 1979); State v. Johns,
615 P.2d 1260 (Utah 1980); Reiser v. Lohner, 641 P.2d 93 (Utah 1982).




Utah R. Evid. 611
Rule 611. Mode and Order of Examining Witnesses and Presenting Evidence

(a)  Control by the Court; Purposes. The court should exercise reasonable control over
the mode and order of examining witnesses and presenting evidence so as to:

(1) make those procedures effective for determining the truth;
(2) avoid wasting time; and
(3) protect witnesses from harassment or undue embarrassment.

(b)  Scope of Cross-Examination. Cross-examination should not go beyond the subject
matter of the direct examination and matters affecting the witness’s credibility. The court
may allow inquiry into additional matters as if on direct examination.

(¢) Leading Questions. Leading questions should not be used on direct examination
except as necessary to develop the witness’s testimony. Ordinarily, the court should allow
leading questions:

(1) on cross-examination; and

(2) when a party calls a hostile witness, an adverse party, or a witness identified with an
adverse party.

2011 Advisory Committee Note. — The language of this rule has been amended as part of
the restyling of the Evidence Rules to make them more easily understood and to make
style and terminology consistent throughout the rules. These changes are intended to be
stylistic only. There is no intent to change any result in any ruling on evidence
admissibility. This rule is the federal rule, verbatim,

ADVISORY COMMITTEE NOTE

This rule is the federal rule, verbatim, and restates the inherent power of the court to
control the judicial process. Cf. Vanderpool v. Hargis, 23 Utah 2d 210, 461 P.2d 56
(1969). There was no comparable provision to Subsection (b) in Utah Rules of Evidence
(1971), but it is comparable to current Utah case law and practice. Degnan, Non-Rules
Evidence Law: Cross-Examination, 6 Utah L. Rev. 323 (1959). Subsection (c) is
comparable to current Utah practice. Cf. Rule 43(b), Utah Rules of Civil Procedure.




Utah R. Evid. 801
Rule 801. Definitions That Apply to This Article; Exclusions from Hearsay

(a) Statement. “Statement” means a person’s oral assertion, written assertion, or
nonverbal conduct, if the person intended it as an assertion.

(b) Declarant. “Declarant” means the person who made the statement.

(¢) Hearsay. “Hearsay” means a statement that:

(1) the declarant does not make while testifying at the current trial or hearing; and

(2) aparty offers in evidence to prove the truth of the matter asserted in the statement.

(d) Statements That Are Not Hearsay. A statement that meets the following
conditions is not hearsay:

(1) A Declarant-Witness’s Prior Statement. The declarant testifies and is subject to
cross-examination about a prior statement, and the statement:

(A) is inconsistent with the declarant's testimony or the declarant denies having made
the statement or has forgotten, or

(B) is consistent with the declarant's testimony and is offered to rebut an express or
implied charge that the declarant recently fabricated it or acted from a recent improper
influence or motive in so testifying; or

(C) identifies a person as someone the declarant perceived earlier.

(2) An Opposing Party’s Statement. The statement is offered against an opposing party
and:

(A) was made by the party in an individual or representative capacity;
(B) is one the party manifested that it adopted or believed to be true;

(C) was made by a person whom the party authorized to make a statement on the
subject;

(D) was made by the party’s agent or employee on a matter within the scope.of that
relationship and while it existed; or




(E) was made by the party’s coconspirator during and in furtherance of the conspiracy.

2011 Advisory Committee Note. — The language of this rule has been amended as part of
the restyling of the Evidence Rules to make them more easily understood and to make
style and terminology consistent throughout the rules. These changes are intended to be
stylistic only. There is no intent to change any result in any ruling on evidence
admissibility.

ADVISORY COMMITTEE NOTE
Subsection (a) is in accord with Rule 62(1), Utah Rules of Evidence (1971).

Subsection (b) is in accord with Rule 62(2), Utah Rules of Evidence (1971). The hearsay
rule is not applicable in declarations of devices and machines, e.g., radar. The definition
of "hearsay” in subdivision (¢) is substantially the same as Rule 63, Utah Rules of
Evidence (1971).

Subdivision (d)(1) is similar to Rule 63(1), Utah Rules of Evidence (1971). It deviates
from the federal rule in that it allows use of prior statements as substantive evidence if (1)
inconsistent or (2) the witness has forgotten, and does not require the prior statement to
have been given under oath or subject to petjury. The former Utah rules admitted such
statements as an exception to the hearsay rule. See California v. Green, 399 U.S. 149
(1970), with respect to confrontation problems under the Sixth Amendment to the United
States Constitution. Subdivision (d)(1) is as originally promulgated by the United States
Supreme Court with the addition of the language "or the witness denies having made the
statement or has forgotten" and is in keeping with the prior Utah rule and the actual effect
on most juries.

Subdivision (d)(1)(B) is in substance the same as Rule 63(1), Utah Rules of Evidence
(1971). The Utah court has been liberal in its interpretation of the applicable rule in this
general area. State v, Sibert, 6 Utah 2d 198, 310 P.2d 388 (1957).

Subdivision (d)(1)(C) comports with prior Utah case law. State v. Owens, 15 Utah 2d
123, 388 P.2d 797 (1964); State v. Vasquez, 22 Utah 2d 277, 451 P.2d 786 (1969).

The substance of subdivision (d)(2)(A) was contained in Rules 63(6) and (7), Utah Rules
of Evidence (1971), as an exception to the hearsay rule.

Similar provisions to subdivisions (d)(2)(B) and (C) were contained in Rule 63(8), Utah
Rules of Evidence (1971), as an exception to the hearsay rule.

Rule 63(9), Utah Rules of Evidence (1971), was of similar substance and scope to
subdivision (d)(2)(D), except that Rule 63(9) required that the declarant be unavailable




before such admissions are received. Adoptive and vicarious admissions have been
recognized as admissible in criminal as well as civil cases. State v. Kerekes, 622 P.2d
1161 (Utah 1980).

Statements by a coconspirator of a party made during the course and in furtherance of the
conspiracy, admissible as non-hearsay under subdivision (d)(2)(E), have traditionally
been admitted as exceptions to the hearsay rule. State v. Erwin, 101 Utah 365, 120 P.2d
285 (1941). Rule 63(9)(b), Utah Rules of Evidence (1971), was broader than this rule in
that it provided for the admission of statements made while the party and declarant were
participating in a plan to commit a crime or a civil wrong if the statement was relevant to
the plan or its subject matter and made while the plan was in existence and before its
complete execution or other termination.




Utah R. Evid. 802
Rule 802. The Rule Against Hearsay
Hearsay is not admissible except as provided by law or by these rules.

2011 Advisory Committee Note. — The language of this rule has been amended as part of
the restyling of the Evidence Rules to make them more easily understood and to make
style and terminology consistent throughout the rules. These changes are intended to be
stylistic only. There is no intent to change any result in any ruling on evidence
admissibility. This rule is the federal rule, verbatim.

ADVISORY COMMITTEE NOTE

This rule is Rule 802 of the Uniform Rules of Evidence (1974), and is the same as the
first paragraph of Rule 63, Utah Rules of Evidence (1971).




Utah R. Evid. 803

Rule 803. Exceptions to the Rule Against Hearsay — Regardless of Whether the
Declarant Is Available as a Witness

The following are not excluded by the rule against hearsay, regardless of whether the
declarant is available as a witness:

(1) Present Sense Impression. A statement describing or explaining an event or
condition, made while or immediately after the declarant perceived it.

(2) Excited Utterance. A statement relating to a startling event or condition, made while
the declarant was under the stress of excitement that it caused.

(3) Then-Existing Mental, Emotional, or Physic