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suégment in favor of respondents and against

J

sopellants Kingsburys, no cause of action.

DISPOSITION IN THE LOWER COURT

Guy Kimball, plaintiff-appellant, here-
inafter referred to as "Kimball", brought an
action for personal injuries against appellant
zathleen Kingsbury, hereinafter referred to
as "Mrs. Kingsbury", arising out of an auto-
mobile collision that occurred on October 8,
1968. Nationwide Mutual Insurance Company
and Nationwide Mutual Fire Insurance Company,
third party defendants-~respondents, herein-
after referred to as "Nationwide", with whom
fingsburys were allegedly insured, failed
to defend the action. Kenneth L. Kingsbury
and Kathleen Kingsbury, his wife, herein
feferred to as "Kingsburys", brought an
aCtion against Nationwide for all sums
Which Kimball may be awarded against Mrs.

Kingstry .



4
rior to October 8, 1968, Kingsburys
.¢ purchased an automobile liability policy
_-o1 Nationwide, which policy required the.

2.80 per month to be paid on or

g
£
O
FH
2]

sofore the 26th day of each month. The said
~olicy was conditioned for cancellation as
I 12:01 A.M. on the 10th day following the
coc date if any installment was not paid.
Ry

Kingsburys did not pay the installment
sue September 26, 1968, on or prior to that
¢ate and Nationwide sent notice of that fact
0 Lingsburys. (Exhibit 3)

Upon receipt of the notice, Mrs.
i.ngsbury wrote a check to Nationwide (Exhi-
51t §) and deposited the same in the U. S.

“ail in an envelope addressed to Nationwide

J7i0r to 12:00 noon on October 8, 1968. (R.90)

ARGUMENT

“AZ PAST DUE NOTICE SENT BY NATIONWIDE WAS

a¥ OFFER WHICH WAS ACCEPTED BY KINGSBURYS
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&4 check were mailed Dy
ihswlew.  Arter malling but before the

Za Lnl anplication were received at the

Llo.Loent. The couwrt ruled that

he fact that the evidence of

. ty and the payment of that

cne amount due from thre
adead by the company had
oo woen receilved in the office of
s insurer when the insured met
Sls Leachn can maxe no difference.
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4o Zaszurer had chosen the mails as
. ssoser means of communication with
iasured. When they made the
.2 oI tche conditions under which
.. poiicy would be reinstated, they
Lo eifect made the mails their agency
1os the purposes of the transaction.
LLen tace insured deposited the appli-

citlon to reinstate together with

tne evidences of insurability and
JM_VLaL oayment in the mail at Joseph,
stan, he complied with their terms.

frowm that moment the letter had passed
ote of his power and into the control
of the iInsurer. The rule is well
siLced in 6 Cyc 295, as follows:

aere person makes an offer anad

.
1
S

or authorized the offeree
cxpressly or impliedly, to
answer by post or telegraph,

answer is duly posLed or tele-
the acceptance 1is communicated

contract is complete from the




LD Thng LoTier 1s mailed or the

- Lo 5en 2 reguest or auth-

oiiunica tp the acceptance
ed in two cases, viz:

st 1s used to meke

re a person makes an

by mail and says ncthing

«s O aow tihae answer shall be sent".

Q [

Looolliancs contend that in reliance
Loon Lwaiole 3, Mrs. Xingsbury mailed pay-
“eiz o:fore 12:00 noon October 7, 1968, and,
cre, her accildent policy was in effect
oL the colliision with Ximball occurred at
Lo S.X. o taac arcernoon.
2ln2ids THE PAST DUE NOTICE AND ACCERPTING
FANAZNT CONSYITUTED A WAIVER BY NATIONWIDE

Tae trial court found that the policy
i- iasurance issued to the Kingsburys states
-3 tne premium must be pald on or before
-<:0. A M. oa the tenth day following the
<«¢ dzte of the installment or the coverage
t-L D cancelled (R.90) and concluded that
~-2 Doilcy was not in effect at the time

& coilision between Mrs. Kingsbury and
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kimball. In so ruling the court recognized
the forfeiture provision of the policy but
ignored the well established principle that
rights of forfeiture created by contract
may be waived, either expressly or impliedly,
by the party having the right of forfeiture.

Parker v. California State Life Ins. Co.,

Ibid.

The first fact clearly showing waiver
by Nationwide are the statements contained
in the past due notice (Exhibit 3). The
statements "Mail Your Installment Today",
"‘Don't Lose Out On Your Prompt Payment Re-
ward" and "If You Haven't Paid Your Install-~
ment, Right Now's A Good Time To Get It Into
The Mail" reasonably warranted the inference
that the policy was in effect. The sending
°f a notice containing such statem'ents;}
tonstitutes an express waiver of the right

of forfeiture. Columbia Airways, Inc. VS.°.

Stevens, 80 Utah 215, 14 P.2d 984 (1935).
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The second act of Nationwide consti-
tuting a waiver was its acceptance of the
check mailed by Mrs. Kingsbury (Exhibit 6).
after she received the past due notice
(Exhibit 3). Said check was endorsed by
Nationwide and paid by the Kingsbury's
bank on October 14, 1968. @ The Utah Supreme
Court has considered this point and ruled
that where payment is accepted on a con-
tract after the due date the véndor has
waived default and is required to give
notice and an opportunity for payment
before a forfeiture could be claimed.

Columbia Airways, Inc. v. Stevens, Ibid.,

99 A.L.R. 208.

It is interesting to note that Nation-
wide accepted the payment made by Mrs.
Kingsbury and processed her check all
before notification of the accident but

Wpon notification that an accident involving
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Mrs. Kingsbury had occurred, denied that

the policy was in effect.

CONCLUSION

Appellants submit that Mrs. Kingsbury
relied upon the past due notice which in-
vited payment and mailed a check to Nation-
wide prior to the accident with Kimball
and, therefore, that her accident coverage
was in effect from the time she deposited
the payment in the U. S. Mail. There is
no dispute that the payment was mailed
prior to 12:00 noon on October 7, 1968.

In addition, Nationwide waived its
right of forfeiture by sending out the
Past due notice rather than sending a
notice of termination, and by accepting
Mr. Kingsbury's payment.

Based upon the foregoing, 'appellants

tespectfully submit that the judgment
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of the trial court be reversed.

Respectfully submitted,

THOMAS R. BLONQUIST
Attorney for Kimball
640 Kennecott Building
Salt Lake City, Utah

BOYD FULLMER
Attorney for Kingsburys
540 East 5th South
Salt Lake City, Utah
CERTIFICATE OF DELIVERY
I, THOMAS R. BLONQUIST, hereby certify
that I delivered two copies of the foregoing
Brief of Appellants to WORSLEY, SNOW &
CHRISTENSEN, 7th Floor Continental Bank
Building, Salt Lake City, Utah, on the 21lst

day of May, 1971.
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