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STATEMENT SHOWING JURISDICTION 

The Court of Appeals has jurisdiction over this appeal 

pursuant to 78-2-2 of the Utah Code Annotated as amended in 1992, 

in that the matter has been transferred to the Court of Appeals 

by the Utah Supreme Court. 

STATEMENT OF THE ISSUES INVOLVED 

1. WALSH'S SALE OF HIS INTEREST IN THE PARTNERSHIP 

WORKED A DISSOLUTION OF THE SAME. Questions of law are reviewed 

for correctness. Kimball vs. Campbell, 699 P.2d 714, (Utah, 1985). 

2. ONCE THE DISSOLUTION OCCURRED, THE REMAINING PARTNERS 

CAN ONLY EITHER WIND UP THE PARTNERSHIP OR CREATE A NEW ONE. 

Questions of law are reviewed for correctness. Kimball vs. 

Campbell, 699 P.2d 714, (Utah, 1985). 

3. THE REMAINING PARTNERS FORMED A NEW PARTNERSHIP. 

Questions of law are reviewed for correctness. Kimball vs. Campbell, 

699 P.2d 714, (Utah, 1985). 

4. AFTER THE FORMATION OF THE NEW PARTNERSHIP, WALSH WAS 

NO LONGER LIABLE FOR THE JET STAR DEBT. Questions of law are 

reviewed for correctness. Kimball vs„ Campbell, 699 P.2d 714, 

(Utah, 1985). 

5. WALSH WAS NOT LIABLE FOR THE DEBT TO ROBINSON AT ANY 

TIME. Questions of law are reviewed for correctness. Kimball vs. 

Campbell, 699 P.2d 714, (Utah, 1985). 

6. AFTER THE FORMATION OF THE NEW PARTNERSHIP, WALSH 

WAS NO LONGER LIABLE FOR DEBT INCURRED IN THE ORDINARY COURSE OF 



BUSINESS. Questions of law are reviewed for correctness. 

Kimball vs. Campbell, 699 P.2d 714, (Utah, 1985). 

7. AFTER THE FORMATION OF THE NEW PARTNERSHIP, WALSH 

WAS ESPECIALLY NOT LIABLE FOR EXTRAORDINARY DEBT. Questions 

of law are reviewed for correctness. Kimball vs„ Campbell, 

699 P.2d 714 (Utah, 1985). 

8. EVEN IF WALSH I4ERE LIABLE FOR DEBTS OF THE NEW 

PARTNERSHIP, THE SAME WERE TO BE DIVIDED EQUALLY BETWEEN THE 

PARTNERS. Questions of law are reviewed for correctness. 

Kimball vs. Campbell, 699 P.2d 714, (Utah, 1985). 

9. EVEN IF WALSH WERE LIABLE FOR THE DEBTS OF THE NEW 

PARTNERSHIP, DEFENDANTS/APPELLEES ARE NOT ENTITLED TO PREJUDGMENT 

INTEREST. Questions of law are reviewed for correctness. 

Kimball vs. Campbell, 699 P.2d 714, (Utah, 1985). 

10. WALSH, AS A MATTER OF LAW, DID NOT OWE JUDE ERICKSON 

ANY MONEY. Questions of Law are reviewed for correctness. 

Kimball vs. Campbell, 699 P.2d 714, (Utah, 1985) 

11. THE PARTIES ENTERED INTO A CONTRACT THAT LIQUIDATED 

THE JUDGMENT ENTERED BY THE COURT. Questions of law are reviewed 

for correctness. Kimball vs. Campbell, 699 P.2d 714, (Utah, 1985). 

12. DEFENDANTS ARE BARRED FROM FURTHER RECOVERY BY VIRTUE 

OF ACCORD AND SATISFACTION. Questions of law are reviewed for 

correctnesso Kimball vs. Campbell, 699 P.2d 714 (Utah, 1985) 

13. DEFENDANTS ARE BARRED FROM FURTHER RECOVERY BY VIRTUE 

OF PROMISSORY ESTOPPEL. Questions of law are reviewed for correct­

ness. Kimball vs, Campbell, 699 P.2d 714, (Utah, 1985). 



14. UNDER NO CONDITIONS WERE THE DEFENDANTS ENTITLED 

TO AN AWARD OF ATTORNEYS FEES. Questions of law are reviewed for 

correctness. Kimball vs. Campbell, 699 P.2d 714, (Utah, 1985). 

DETERMINATIVE STATUTES 

48-1-2 Utah Code Annotated. 

48-1-3 Utah Code Annotated. 

48-1-8 Utah Code Annotated. 

48-1-12 Utah Code Annotated. 

48-1-20 Utah Code Annotated. 

48-1-24 Utah Code Annotated. 

48-1-26 Utah Code Annotated. 

48-1-27 Utah Code Annotated 

48-1-28 Utah Code Annotated. 

48-1-30 Utah Code Annotated 

48-1-31 Utah Code Annotated. 

48-1-32 Utah Code Annotated. 

48-1-33 Utah Code Annotated. 

Each of the foregoing are included in the addendum. 

STATEMENT OF THE CASE 

This is an appeal from the Third District Court, regarding 

certain rights and duties stemming from the dissolution and recreation 

of a new partnership, 

NATURE OF THE CASE 

This case involves the meaning and interpretation of the 

Utah Code provisions regarding partnerships. 



COURSE OF PROCEEDINGS 

This matter was heard on April 24 and 25, 1989, before the 

Honorable Richard Moffat. Various motions were heard, and the 

Court finally signed the FINDINGS OF FACT, CONCLUSIONS OF LAW and 

JUDGMENT, in 1990. 

Thereafter the parties worked a compromise and settled 

the matter, and the Motion for Summary Enforcement of Settlement 

Agreement, was heard by the Court in February, 1993. 

The original matter was appealed and assigned to the Utah 

Court of Appeals by the Supreme Court. 

A second Notice of Appeal was filed on the Motion for 

Summary Enforcement, which has been assigned to the Court of 

Appeals, and the two appeals have now been consolidated into the 

present action. 

DISPOSITION IN LOWER COURT 

Judge Moffat held for the Defendants on their counterclaim 

and required Walsh to pay substantial sums to the Defendants. Judge 

Moffat denied the Motion for Summary Enforcement. 

SUMMARY OF THE ARGUMENT 

Appellant submits that Judge Moffat made him the guarantor 

for the success of a new partnership formed after Appellant disassoci­

ated himself. 

Judge Moffat ruled that Plaintiff was required to pay sub­

stantial sums to Defendants for debt incurred after he was no longer 

involved them, along with prejudgment interest, contrary to law. 

Judge Moffat denied the Motion to Summarily Enforce Judgment 

and awarded Defendants attorneys fees, contrary to law. 



ARGUMENT ONE 

WALSH'S SALE OF HIS INTEREST IN THE PARTNERSHIP WORKED 
A DISSOLUTION OF THE SAME. 

According to Exhibit: 2, Mark Walsh and Judith Erickson, 

ent ered int o a n a gree men t on Ma y 2, 19 85. 

The agreement had the following language in Section l.£ 

Seller shall sell and. Buyer shall purchase, Seller's 
one-third (1/3) interest presently located at 5444 South 900 
East, Murray, Utah. The sale includes Seller s rights ^nd 
interest to the name "Universal Video" and. "Universal 
V ideo Prod uc 11ons , n the Iease to t he premiseS , inyent or y , 
furniture, fixtures, equipment and accounts receivable owned and 
used by the Seller in the business« 

Appellant submits that such constitutes a dissolution of the 

Partnership „ 

Tfte St ate Leg is 1 at tire def ines d isso 1 ut ion in 4 8 - 1 - 26 , U . C „ A „ 

w h i c h p r o v i d e s a s f o 11 o w s i n t h e U t a h C o d e A n n o t a t e d s 

4 8 --1 - 2 b „ " D i sso I u t i on d ef i ned . 

The dissolution of a partnership is the change in the 

relation of the partners caused by any partner ceasing to be 
associated in the carrying on^ as distinguished from the winding 
up, of the business• 

At the outset of the creation of the Universal. Video, in 

De c ember of 19 84, Ma r k Wa1sh, explain©d to Pete r Van A1s t y ne h ow 

critical it was to Walsh that he be a signatory on the 

Partnership account. Walsh felt that this was absolutely 

critical, as he had. just left a partnership where his partner had. 

forged Mark's signature on certain checks, and. that had caused a 

dissolution of the prior partnership- Note the transcript at 

page 19. 
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- n he-, f-rfriv paJ t 01 * uof«, i u : r a tow rnoiii;.r- \" rttci:i. . i i u r 

t h e -[ t-at icm CM Uiuvt - r^ f l ! Virtfi 1 a r L nt-i *•" L n»„ ^ci 1 f u l P t u r r i f H norne 

'j d**/ n l t e : buvnay l e a c n r t d i u eim»jLO / e o s « bpon o r : d i n v e i , . , J>-

m*-l wi^ii <inc- CM t jtir- oinpiovf ' t j i ain* SLCIIHU I h d i r*e ciud F e i e t wnin " 

oe qer» in.) toqexmi-r t&<ii d a y TO s e e t i u i i t h e o m p ^ o v u e - wej- e p d i d 

i m m e d i a t e j v . 

The e m p . o v o e resDonr ied i h a i s h e han a l l e a r ' v b e e n j«<-,:.a- nox.e 

m e x i c»n«r, r r jupl a t peiqe * 'u4. 

Walsh was i m l D d t a t t h i s f o r q e r y , and s o a e wenx Lo t h e 

c L t - a r i n a h o u s e t o g e t o o p i e r of a l l oi t h e s h e e t s t h a t P e t e ? Van 

A l s n y n e had f o r c e i n He chen met g . i h F P I e j a o o u t '"he «_• aec^-f , 

anr1 P e t e r «• 1 a t e n Lhnt a e f o r g e t 1 maybe ,' c<n-< t s-. ai t ue must ffAir „ 

^slaish t h e n iiToUui>'il 1 lie >'opie<-~ of 1 In- man'*, mnnv f o h u - o crn--rv-

t n a i f e l e t Man jklsx.yne h a a ? i ane» i Ma ir i «- name t o , «=ind t -ere? Can 

n l - d - y n e became e^rt r e m e J y e m n a r r a s s e d , anr* t_aen o f f e i B J t o buy 

M a r l ' s i n t e r e s t i n t h e s t o i e „ t h a t he an > Marl' iid-i i . r i* i^ i c-tboxi* , 

a b o u t a month b e f o r e . Mote t r a n s > ' r x r t t a t p a g e * oc. a"5 w^i i ~r 

p a g e / 0 « 

I n a d d i t i o n t o t h e f o r e g o i n g , t h e p a t t i e s an r e e d r o a t t ^ m i i t 

t o s e l l t h e b u s i n e s s a s a q o m q c o n c e r n a s e a r i y a s e n r i y hdr»U., 

LQHS«, d/1 :^! some t h r e e p l u s m o n t h s of o p e r a t i o n . Van AlsLvn.* 

s t e d t e n t h a t , h e and Mari p r e p a r e d an a«i t o be r u n in che j . dpor . an 

an a t t e m p t t o s e l i t u e b u s i n e s s and d i s s o l v e t h e p a r t n e r s h i p , , 

N o t e t h e L r a n s c i - x p t a t pau^> t»9. 

C o n s i s t e n t w i t h t h e s e e i r p r e s s e a i n t e n t i o n ^ t o d i - a s s o c ' «* • e 

wjLth e a i i i o t h e r , WdJL£>h soi«-j h i s an t e r t - ' sL t o Ju«le ii,r i c »• s o n , a^ 



n o t e d a fa o v e » 

Van nistyne and Robinson were clearly on notice, b&cau^& 

Walsh proceeded to have Jude Enckson put: on as a signatory on 

the hank account, and the removal of Marl: Walsh, as a signatory-

Mote pages 35 and 3b of the transcript. 

Ths Partners in Universal Video Partnership, can not in good 

f a ith c 1 a irn that they d id not know of th is „ 

In the Utah Code annotated, at 48-1-2 is the followings 

INTERPRETATION OF KNOWLEDGE &WD NOTICE. 

<1) Within the meaning of this chapter, a person is deemed 
to have knowledge of a fact not only when he has actual knowledge 
thereof, but also when he has knowledge? of such other facts that 
to act in disregard of them shows bad faith- Note ££nn^£_^£..i_ii^£.^ 
Estate Seryice^ 659 P .2d 1072, (Utah, 1983). 

It is without question, that the checking account required 

two signatures„ Peter Van Alstyne could not pay a single bill 

without Jude Erickson's signature. 

It was without dispute, at the lower Court level, that Mark 

Walsh insisted on being on the account ^ when he was a partner. 

So when Jude Erickson's name was placed on the account, and 

Mark's removed, it was a glowing manifestion to Peter Van nlstyne 

and Gerald Robinson, that Mark Walsh was disassociated with them 

in the Universal Video Partnership. 

Peter Van Alstyne admitted on the stand that he had forged 

Mark Walsh's name to many checks, not only without Mark's 

authorisation but absolutely contrary to Mark's expressed 

direction. Note transcript at page 34. 

Van Alstyne and Robinson, were absolutely on notice of the 

3 



subject disassociation, as defined by the State Legislature„ in 

48-1-2, Utah Code Annotated, and it would be had faith for them 

t o d e n y t h a t i1 h a p p e n e d , w h e n 11 h a p p e n e d „ 

Immediately after Mark Walsh disassociated with Peter Van 

Alstyne and G&rald Robinson, Peter and Gerald prepared and sent a 

letter to the accountant that had done the books up to the time 

of disassociat ion „ Note Exhibit 7 ., 

In this document, prepared by Peter Van Alstyne who was a 

graduate of the University of Utah Law School, at page 2 and 3, 

it statess 

Enclosed herewith is payment in the amount of $425 which we 
believe to be a fair- and equitable settlement for your services,, 
If you ar^ willing to accept this as payment please forward to us 
all of our financial records now in your possession„ Acceptance 
o f t h i s p a y rn e n t w 111 b e c o n s t r u e d a s a c c e p t a n c e o f p a y m e n t i n 
full. in the meantime, we will gladly prepare for hark Walsh and 
for ajLI. partners a close-of-business tax statement as of the 

dissoIt;11on of that partnership» (emphasis added ) .. 

Appellant respectfully submits that it is an inescapable 

concilusion, that Mark Wa 1 sh disassoci.ated hi.mseIf with the other 

p a r t n e r s , t o w a r d s t h e f i r s t o f M a y , 1 9 S 5 , a n d t h e s a m e w o r k e d a 

d issoI u11o n of the sub.ject Oni versa 1 Video Partnersh ip » 

ARGUMENT TWO 

ONCE THE DISSOLUTION OF UNIVERSAL VIDEO PARTNERSHIP 
OCCURRED,, THE REMAINING PARTNERS CAN ONLY EITHER WIND UP THE 
PARTNERSHIP OR CREATE A NEW ONE. 

A s n o t e d a b o v e , o n c e t h e d i s a s s o c x a t i o n o c c u r r e d ,, t h e 

Partnership was dissolved as defined in 48-1-26, Utah Code 

Annotated, as amended in 1953. 

The Partnership continues at that point however, as thee 

4 



remaining Partners have the right to wind up. 

In the provisions of 48-1-34 Utah Code Annotated is the 

following $ 

48-1-34 RIGHT TO WIND UP 

Unless otherwise agreed, the partners who have not 

wrongfully dissolved the partnership or the legal representatives 

of the last surviving partner, not bankrupt, has the right to 

wind upi the part nersh ip a ffairs ? provided , however, that arIy 

partner his legal representatives or his assignee upon cause 

s h o w n rn a y o b t a i n a w i n d i n g u p b y t h e C our t „ 

Appellant submits that it is clear in the law, that Peter-

Van Alstyne ana Gerald Robinson, could have wound up the 

b u s i n e s s, 1 i q u i d a t e d t h e P a r t n e r s h i. p a s s e t s , a n d c u t e v e r y o n e ' s 

losses. 

In the alternative, Peter *Jan Alstyne and Gerald Robinson,, 

could take on new partners, invested new capital, and started new 

and fresh, with hark Walsh, no longer being associated with 

Universal Video Partnership„ 

AGREEMENT THREE 

THE REMAINING PARTNERS, PETER VAN ALSTYNE AND GERALD 
ROBINSON TOOK ON A NEW PARTNER, JUDITH ERICKSON, AND STARTED 
THEIR NEW PARTNERSHIP A FRESH, AND COMPLETELY DISASSOCIATED WITH 
APPELLANT. 

As noted above, Gerald Robinson and Peter JJan Alstyne wrote 

Exhibit 7, to the parties accountant Mr, Roger Kennard, and 

st a t ed t h ere ins 

In the meantime, we will gladly prepare for Mark Walsh 

5 



and. for all partners a close-of-business tax statement as of the 

dissolution of the partnership„ 

In addition to the same, as noted ahovs;* Peter Van Alstyne 

participated in getting hark Walsh's name off the Partnership 

account n and replacing the same with 3uc\& Enckson's name-

In addition to the foregoing„ Peter Van Alstyne decides, 

without any notice to Hark v̂ aish,, that he is going to personally 

prepay the Jet Star obligation. 

This ob 11gation was not in def au 11 , and wh11 e there? wou 1 d be 

a d i s c: o u n t f o r p r e pa y i n g t h e s a rn e , t h e r e was n o n e e d t o d o t h e 

same, other then Peter Van ALstyne, unilaterally decided to do 

so,, hBcau'BB he wanted to be the one who was totally in control. 

Not only does Peter Van Alstyne change his position in 

reference to any antecedent debt, he borrows new money and 

invests the same into his newly formed partnership« Note 

T r a n s c r i p t a t p a g e 3 0 5 ,, 

A s n o t. e d o n E x h i b 11 1 , o n page o n e i n D e c e rn b e r o f i 9 8 4 , t h e 

parties had entered into the Jet Star contract, which provided 

the f o 11 owing s 

The Proif\issory Note sh a l l contain a provision en1111ing the 
Buyers to a discount from the principal amount thereof in an 
a rno un t equa 1 t o t h e number of full c a I end a r rnon t h s r emaim ng on 
the original term of the promissory note after the date upon 
which the Buyers pay said note in full, both principal and 
a c crued interest,. 

0 n c e M a r k w a s o u t o f t h e p a r t n e r s h i p * P e t e r u n i I a t e r a J.. 1 y 

decides to take over his interest, and so now he is totally in 

c o n t r o 1 o f h i s n e w ;p a r t n e r s h i p . 

Concomitantly, Peter Van Alstyne, unilaterally decides to 

b 



take advantage of this provision in the original contract, and he 

then loans his newly formed partxiership some $30,000.00. Five 

thousand for working capital and the other $2 5,000-00 to be 

applied to the Jet Star Obligation« 

Towards the end of the tr ia 1, I)ef endant " s «::a 11 to the stand 

nary Van Alstyne, who testified as follows on page 305s "He 

loaned , May 3 1 st of "' 85*, 530 , 000.00, to the business « !! (emphasis 

added). 

Peter did not havB to do this, but apparently he was so 

excited about his new partnership, and being the only one in 

control, he unilaterally decided to make this move even though 

the parties were not in any kind of default in the monthly 

payments on this contract, and it was undisputed that the 

business was paying this obligation timely each month. 

Almost immediately after creating this new creature, Peter 

Van Alstyne then attempts to get Jude Erickson to invest with 

him, and become a full one-third partner in this new venture, 

rather than a one-third partner, based upon the sale from Walsh. 

Peter, a law school graduate, apparently spend a 

considerable amount of time studying partnership law, in order to 

draft and. send to Judith Erickson, Exhibit b, on or about June 3, 

1985, which states in its entirety as followss 

June 3, 198 5 (hand written) 

In the formation of a partnership, the ability to contribute 
capital is of prime importance-

When we realised that Universal Video was not able to 
continue under the agreements hark and Peter had with Jet Star, 
another partner with capital to invest was sought to replace nark 

7 



who had nq_ capital to invest. Towards the (Bnd of February and. 
the first of March you, Jude, approached us indicating you had. 
between $15,000*00 and $25,000*00 you wcmid 11ke to invest Hiliil 
the intent of becominq a partner. In as much as we liked your 
rapport w11h the cust.omers , your dr i ve and exc 11ernent in m a n a g ing 
the business we JL?JL!L... J£°, u WGH±.iL...*??; .a.ELJE1^J?JJL^I?-L £'.a.j'î jÂ E....... foe 

accepted you as athird partner based on the agreement that you 
and Peter would share equally in the purchase of the 
approxirnately $60,000.00 contract with Jet Star 1 ridustr ies ., 

When the agreed upon date , May 3 1 , 1 9 85 , f or se111 ernent with 
3 e t S t a r i n d u s t r i e s a r 3:%1 v e d a n d y o u h a d n o m o n e y t o p u r c h a s e y o u r 
share-? of the contract, you breached a vital agreement which was a 
condition upon you becoming a partner with us- Peter has 
purchased the ent.iare contract which , in effect, under Utah 
P a i" t n e r s h i p Law i n c 1 u d e d t. h e p u r c h a s e o f y o u r c a p 11 a 1 s h a r e o f 
t h e p a r t n e r s h i p » We_wouId s t . i I I _ 1 1 k e t o have:) you be a p a r t n g r ^ j . n 
UlLiZgrsaJL ViJ-®9 ^ u t o n l y t h e f o l l o w i n g o p t i o n i s a v a i l a b l e under 
Utah P a r t n e r s h i p Laws 

T h r o u g h y o u r «:: o n t r i b u t i o n o f 11 m e a n d d e v o t i o n t o t h e 
partnership you are legally entitled to share in the partnership 
d e t e r rn i n e d b y t h e v a 1 u e o f y o u r t i rn e a n d d e v o t: i o n „ A s s u rn i n g t h e 
value of the partnership assets is $100,000,, we fell that a 10% 
i n teres t i s a n e x t r e m e 1 y g e n e r o u s s e 111 e rn ent * 

In or dear- to provide you still an opport un 11 y to become a 
full one third partner ? WEJ , the two general partners ? invite you 
to meet the terms of the original agreement we had, with you by 
repurchasing from Peter your share of the capital account, which 
is $ 1 5 , 00 « 0 . The of f er e?Kpires Fr iday , June 7 , i 985 at 5 2 0 0 ., If 
the offer expires we will assume that you accept a 10% interest 
as out line ̂ abov'e^ 

As a matter of record, we want to remind you that you were 
adiViBBd at an &ar'ly date, by us and others, that the purchase1 

agreement you were negotiating with rlark Walsh was, in our 
opinion, not prudent considering the indebtedness of the 
p a r t n e r s h 1 p a t t hat 11 m e . Y ou havB b e e n a d v 1 s e d rn a n y 11 rn e s t o 
obtain an attorney and re-evaluate the position that you are 
presently in. Our view is unchanged -

We hope that this letter clarifies the current status of the 
EgTJLQiffi-fo1P Qf ^ n 1 versa 1 V1 deo « We look forward to con11 nuing a 
prof 11able relationsh1p with you. 

/s/ / s / 
GERALD ROBINSON ' ' ~ PETER VAN ALSTYNE 

Not only did the written agreement from gerald and peter to 
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Jude, make h^T a partner, so did the actions of the three after 

the formation of the newly formed partnership. 

As noted on page 4b of the transcript, Peter van Aistyne 

testified that when the partners sold the assets of the business 

in summer of 19 86, he had worked with Judith Erickson in the 

same, in that he kept her posted regarding the same, yet did not 

even communicate the same to Mark Walsh. 

0. But you did testify that you did in fact report to Ms. 

Erickson the full terms of the sale of the assets of the 

p a r t n e r s h i p, i s t h a t c o r r e c t ? 

A- The full terms of the sale of the assets? 

0- Yes,, in the spring., 

A« Like May, '86? 

0. '86„ 

A n Right, I d 1d• 

On the same page Peter Van Aistyne testified, that there was 

a distribution to Judith Erickson, when the assets were sold, yet 

there was no distribution to Mark Walsh when the assets were 

sold-

On page 47, Peter Van Alstyne testified as follows: 

0. Was any payment forthcoming from the partnership after 

May of 1985 to Mr. Walsh? Any cash or any distribution of any 

kind? 

A. Coming to Mr. Walsh after the sale in Jun& of '85? 

(sic) 

0. That's correct. 
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A . N o „ A b s a 1 u t e 1 y n o t ., 

And that was as it should be, as nark Walsh, had. 

disassociated himself a whole year before, and the new 

partnership was f ormed a who 1 e year bef ore w11h Peter , Gera 1 d and. 

Judith , 

As noted on page 114, when the new partnership gets a new 

a c c oxxnt a nt, i inrned i a t e 1 y a f t er t h e f or rna 11 on of t h e sa rne ,, t h i s 

action was not even discussed with Mark Walsh., 

As noted on page 114., Peter Van ALstyne testified that when 

he and Gerald were? working out the terms of the new partnership 

w i t h J xx & 11 h E r i c k s o n , t h e s e t e r m s w e r e n e v e r e v e n c o rn rn u n i c a t e d t o 

M a r k Wa 1 sh , an»::( a g a i n t h a t w a s a s it s h o u 1 d be „ b e c a u s e lviark 

W a 1 s h w a s o u t o f t h e o 1 d p a r t n e r s h i p » a n d t h e s e n e w p a r t n e r s 

could agree to whatever they wanted and Mark Walsh should not 

have been included in the same. 

No honest person could dispute the undeniable fact, that 

Peter and Gerald stated in writing, and signed by each of them, 

that if Jude put up another $15,000 she would hav& h&&n a full 

one third partner, consistent w11h these new partners prior 

agreement with her, and if she did not come up with the said 

$15,000 she would remain a partner with merely a one-tenth 

interest. 

Also, apparent in this letter by the law school graduate, is 

the undeniable fact that Peter had been doing certain research in 

partnership law, regarding his newly formed -partnership, and 

attempted to get Jude to acquiesce to a mex-tr? ten p^rcBnt partner 
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instead of the full one third partner status sold t.o her by hark 

Walsh « 

However, it is not important that. Jude be a one third 

partner or a one tenth partner, what can not. be disputed is that 

;i u d e w a s a p a r t n e r , b o t h b e f o r e t h i s 1 e 11 e r a n d a f t e r , a s p e r 

t h ese new part. ners ag ree?ine n t, eKpressi-1 y ref erred t o i n t h i s 

contract, which was reduced to writing and signed by each of the 

"Genera 1 Partners u
 r' 

This letter also confirms the fact that both of these 

partners were aware that Mark Walsh was getting out some time 

ago, a n d t h a t t h e n e w p a r t n e r s i n t h e n e w p a r t n e r s h i p h a d f e 11 

that the price that Jude was paying to be associated with them,. 

was way too high« 

It is most interesting to note the phrase, i!another partner 

with capital to invest was sought to replace hark Walsh• „ ." In 

other words, Peter Van ALstyne and G&i^alo, Robinson wanted a 

d x f f e r e n t p a r t n e r t h a n h a r k , a n d w a n t e d o n e w h o •:: o u 1 d p u t u p s o rn e 

money- Hardly a situation where they claim they did not know 

that (lark had sold his interest in the partnership to Jude 

Erickson, as noted on page 9 7 of the transcript.. 

In any event, it is without dispute that Judith Erickson 

became a partner in the newly formed partnership, whether it be a 

one-third partner as designated by the sale from hark Walsh to 

Erickson, or a one-tenth partner as designated by Van Alstyne and 

Robinson, is not relevant, what is relevant is that she became a 

partner. 
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Perhaps even more probative of the fact that the new 

partners actions confirmed the new partnership., than the 

foregoing is the undisputed fact that Peter d&cxdBd to prepay the 

J e t S t a r c o n t r a c t o n h i s o w n » 

T h e r e w a s n o d i s c u s s i o n o r a g r e e m e n t r e g a r d i n g t h e s a m e 

between Peter and hark-: or Gerald, and Mark* Peter does this on 

his own so that he can hav& exclusive control, and so he can pay 

a lesser amount to Jet Star, with his newly formed business, 

As noted on Exhibit b., Peter and Gerald were seeking a new 

partner with new capital, and dxide was the answer 1:0 their 

concerns. 

They decided to take her on as a new partner wit a a rû .1 

o n e t h 1 r d 1 n t e r e s t ,, b u t; s h e w a s t o p u t c a p 11. a 1 f o r t h e s t a t u s, 

o t h e r w i s e she w o U 1 d rerna 1 n on-1enth part n er « 

As not ec. on E:n:h 1 bit. 2 5 .. Peter1 pa a. d t h e J et S t ar cont r a c t , or; 

the e x ac t s a rn e day that he a n d G e r a ,. u >, p r e s s e *;:• ,.'.< u d 1t n H: r 1 c k s o n 

t or B er a ex •::; .111 on aJ. - 1::, ,. :,: \.; (,• a s re:r 1 e c T. ed on. Exh 1 b i t b « 

Appellant submits that perhaps the best evidence of there 

being a newly/ formed business by the new partners,, is the 

undisputed fact that Peter Van Alstyne invests five thousand 

dollars, new money, into the new business, without any discussion 

or agreement with Nark Walsh for the same- Note page 271 and 

following of the transcript. This was done immediately after-

Mark was out and. Jude was in, ies May, 19 85.. 

This was not the only time that Peter treats the business 

this way, as again in December of the same year, he again, 
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without any discussion or agreement with Mark, puts additional 

new monies into his company, which were in excess of five 

thousand dollars« Note page 2 75 of the transcript. 

A p p e 11 a n t. s u b m 11 s t h a t 11 i s u n d i s p u t e d , t h a t t h e p a r t. n e r s 

dissolved the old partnership as reflected on Exhibit 7, wherein 

Peter and Gerald sent the 1 e11er t.o the account.ant., sta11ng , "In 

the meantime., we will gladly prepare for Mark Walsh and for all 

partners a close-of-business tax statement. as of the dissolution 

of that partnership - " (ernpbasis added ) 

I m rn e d i a t e 1 y t h e r e a f t e r t h e y w o r k n e w t e r rn s f o r a n e w 

p a r t n e r s h i p with m a r k o u t a n 6. J u d 11. h in, e 11 h e r a s a o ne-thir d 

partner if she eornes up with $ 1 5 ,000 or as a ten per cent partner 

if she does not« 

As testified by Peter on page 119 of the transcript, when 

the partners decided to sell the assets in 1986, some whole year-

after Mark Walsh was out, and the new Partnership formed, no 

communications were to Mark, and all communication were to Judith 

Erickson« 

Perhaps one of the most significant elements of the new 

partnership, as reflected by the actions of th& new partners, is 

the undisputed fact that Mark Walsh, removed himself as a 

signatory on the company account, and Peter had Judith Erickson 

substituted on the same. 

All by itself, such evidence should be dispositive, yet in 

this case, it is even more significant, as Peter had admitted on 

the stand that Mr. Walsh, dissolved his past partnership, because 
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one of his partners had forged Mark Walsh's name on several 

ch&c'r:.&* .]U5t as Peter Van ALstyne, and nark had totally 

terminated the relationship, because it was absolutely critical 

to Mark that he be on the checking account to make sure that 

things were as they seemed-

H&nc.B ,, rep 1 ac 1 ng Jud i.th Er i ckson on the com pany ac count , was 

absolute evidence to Mar- Van Alstyne that she was in and Mark, was 

out- Note transcript at pages 208 and 209 „ 

On page 263 of the transcript a Mr,, Thomas Silvester was 

called to testify regarding pressure from Peter, about Mark 

getting out and Jude getting in. Beginning on page 2&2s 

0« Do you recall anything more specific about that? I 

don; •* t w a n t t o p u s h y o u „ b u t a n y t h i n g s h e s a i d t h a t F e t e r w a n t e 6. 

or - -

w - She sa id she wished. he wou 1 d back of f a 1 i111 e bit so 

she could sort things out, 

Q* But you don't recall what he was supposed to hack off 

from doing? 

A. He was pushing for a decision as to whether or not she 

was in or out- and that was -•-• 

The testimony becomes increasingly more probative when 

considered in light of Exhibit 6, where Peter is pressing for the 

ad d i t i ona1 $15,0 00 from Jud e to ma ke her a full one-1 hird partner 

or remaining a partner in the new partnership, with merely a one 

tenth interest.. 

Then coupled with ail that, they treat her as a partner, by 
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k e e p i n g h e r 1 n f o r m e d a 11 a e t i v 11 y w i t h t h e n e w p a r t n e r s h i p , a n d 

do not communicate at ail with Hark Walsh,, 

They decide to sell the business a whole year after Walsh 

had left, and communicated the same regularly to Jude and 

communicated nothing to Walsh. 

Furthermore they include Jud& in the distribution at the 

t i m e o f t h e s a I e i n 1 9 8 & ,, a n d t o t a 11 y e x c 1 u d e h a r k f r o rn t h e s a rn e» 

Lastly and perhaps most telling, is that they put in new 

monies both immediately after hark is no longer involved, and 

then an additional significant amount six months after the old 

p a r t n e r s hip w a s diss o1ved a nd t h e ne w pa r tner ship c r e at e d« 

Appellant submits that it is without question that the old 

partnership involving Mark Walsh, was totally dissolved and the 

new partnership with Judith Erickson was created, and frankly 

continued business for over a year,, after Mark Walsh had gone., 

ARGUMENT FOUR 

AFTER THE DISSOLUTION OF THE OLD PARTNERSHIP AND THE 
CREATION OF THE NEW PARTNERSHIP WALSH WAS NO LONGER LIABLE ON THE 
JET STAR OBLIGATION 

As noted abov&n. the contract with Jet Star allowed the 

Partners to prepay the obligation, and thereby save a thousand 

dollars for every month the Jet Star Loan was prepaid. 

According to Defendant's Exhibit #25, the following 

paragraph is third from the bottom-

The undersigned shall be entitled to discount the principal 
balance owed hereunder by an amount, equal to $1,000 for Bach full 
calendar month remaining between the date upon which they note, 
both principal and interest, is paid in full, and December 15, 
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The Jet Star obligation was a partnership debt; iei being 

paid by the partnership, and Walsh and. Van Alstyne were mere 

g u a r a n t o r s o f t h e s a rn e , s h o u 1 d the P a r t n e r s h i p f a 11 t o m a k e t h e 

payrnents . I.n f act„ every sing ie rnonth 1 y payrnent rnade, tha t is 

wv&iry payment made pursuant to the terms and conditions set forth 

i n t h e w r i 11 e n a g r e e rn e n t. w a s rn a d e b y U n i v e r s a 1 V i d e o « N o t e 

Transcript at page 286. 

At the time that Walsh sold his interest in the old 

p a r t n e r s h i p t o J u d e E r i c k s o n , t h e o b 1 i g a 11 o n w a s c u r r e n t , a n d 11. 

had never missed or was late for any payment,, Note page 256 of 

the transcript » 

Peter Van Alstyne, immediately after Hark Walsh 

d i s a s s o c i a t e d h i rn self f r o rn t h e o 1 d p a r t n e r s h i p , d e c i d e d t o 

personally pay this obligation so that he could be the one in 

control„ 

Peter got the control that he wanted, by personally paying 

off this obligation,, and absolutely absolving the partnership of 

any and all liability with the exception of a $5,, 000 remaining 

b a 1 a n c e , w h i c h h e p e r s o n a i 1 y p a i d a t a d i f f e r e n t 11 rn e ., some w h o 1 e 

half year after Walsh had left, and the new partners created 

their new partnershlp„ 

This move by Peter to obtain his control, changed the whole 

nature of the debt* 

Now the partnership owed nothing to Jet Star or Keith 

Bigler, and Peter personally owed the mortgage company on his own 
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home. 

Walsh had. agreed to pay Jet Star and. Keith Bigier,, but Walsh 

never consented to pay any rnortgage cornpany who put any inortgage 

on Peter Van Alstyne's personal residence-

P e t e r c a n n o t v o 1 u n t a r .11 y p a y a b u s 1 n e s s d e b t, wit h n o 

consent to notice to Walsh, and then expect that Walsh will be 

o b 11 g a t e d t o p a y t h e v o 1 u n t e e r -

For Wa 1 sh t o be 1 i a b 1 e on t h 1 s rnort g a g e , t he same must be 

reduced to writing and signed by Walsh„ 

Any agreement for Walsh to pay the mortgage company would be 

a b s o 1 u t e 1 y v o 1 d ,, a s a rn a 11 e r o f 1 aw, if t. h e a g r e e rn e n t c a 11 e d f o r 

t h e pi a y rn e n t o f o v e r $ 5 0 0 » 0 0 , t o o k m o r e t h a n a y e a r t o c o rn p 1 e t e o r 

if it 1 nvo 1 ved rea 1 property . 

In this case, it involved all three,, 

There was absolutely no evidence that Hark had even made 

such an oral agreement, let alone a writing, ax"kd signed by Hark 

Walsh„ 

In addition to the foregoing, any agreement to stand for the 

debt of Peter, as a matter of law, would have to be reduced to 

writ i. n g a n d s 1 g n e d b y W a 1 s h « 

In the Utah Code Annotated, amended in 1989, 25-5-4, states 

as follows: 

25-5-4 CERTAIN AGREEMENTS VOID UNLESS WRITTEN AND SIGNED 

The following agreements are void unless the agreement,, or 
some memorandum of the agreement, is in writing, signed by the 
party to be charged with the agreements 

<1) every agreement that by its terms is not. to be 
p e r f o r rn e d with 1 n o n e year f r o rn t h e rn a k 1 n g o f t h e a g r e e rn e n t $ 

(2) every promise to answer for the debt, default or 
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miscarriage of another -

There was no basis for Peter to prepay this obligation other 

than t.he quid, pro QUO Of ge1t1nq the cont.ra 1 that he wanted * 

Surely the business could have continued to make the 

p a y rn e n t , a n d t h e r e i s n o b a s i s t o c 1 a 1 m t h a t t h e d e b t o b 11 g a t i o n 

was in default if the prepayment was not made-

As noted on Exhibit 25, the business loan was prepaid by 

Peter Van Alstyne as of June 3, 1985„ THis is the exact same 

date that Peter generated Exhibit b„ 

The sun did not set on the prepayment by Peter, before he is 

a s s e r t i n g h i s n e w 1 y a c q u i r e d c o n t r o 1 , a s r e f 1 e c t e d o n E x h i b 11 G -

» « « » We accepted you as a third partner based on the 
agreement that you and Peter would share equally in the purchase 
o f t h e a p p r o x i m a t e 1 y $ 6 0 , 0 0 0 c o n t r a c t w i t h J e t S t a r I n d u s t r i e s . 

When the agreed upon date ,, (iay 81 ,, I 985 , f or se111 ernent w11h 
Jet Star Industries arrived and. you had no money to purchase your 
share of the contract, you breached a vital agreement which was a 
cond it ion upon your becorning a partner w11h us » Peter has 
purchased the ent ire ^contract wh lch,, in effect ? under Utah 
P a r t n e r s h i p L a w included the purchase of your capital share of, 
t. h e p a r t n e r s h if, r_i_ ( e m P ̂  a s x s a '̂  ̂  e *̂  •* 

As noted in the transcript, throughout, Peter exercised his 

control that he purchased, through the entire relationship with 

Jude, and ultimately had her served with criminal action on 

Christmas Eve, 1985, to totally break her down and manipulate 

her- Note the transcript at page 155 wherein she states as 

follows s 

It was on Christmas Eve. It was on Christmas Eve, and I was 
served these papers saying that I would be - ~ I think taken to 
.jail or something. this is my understanding, that I was going to 
.jail for it • 
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Actually Feter had rxxl tx Less 1 y cauc eo tixe criminal rn̂ t 1 €-»r 

brought against Judp, fj^fore he iP^rnRi" that certain item- he 

claimed she sto^e, proven to be in the shor Being repdirei'. 

However, the point is rhdt fetet on» e he obta^ne«( the 

control thai- he wrinteH, P3ierci«ed rhe same to the point rd abuse, 

as noted throughout the transcript. Note for example paqe JU1.'. 

Not only i<= kiaisn s obligation to ^ec Ji di ^nd IU?J th Binioi 

terminated as stated above, but also by virtue of 48- 1 - L-'3 « 3; of 

':be Utah Partneiship provisions of the litah Co0&, which -scats- a"„ 

follows s 

I'J) Where a v&man agrees* to assume the eiri-stinq 
obligations of a dissolved partnership , the partnprs whose 
obligations hav^ been assumed r>haii be di- i iiarqp'i fmrn anv 
lichbi 1 i tv to any cren iior o2 thB pa rt ner ->h ip who, snowing ot Luc 
agreement, consents to a material aJ tPiai-ion xx> the nature OJ 
time of payment, of such obligations« 

As noted on Defendant's Exhibn: 2nr», Keith Bigler wrot^ on 

the bottom, "Cancel ted u~3~&5M 

It is true that an ad*\i t zonal $5,0u0 was paid to Bugler some 

sir*, months later, however, it is absoluteiy ciear an^\ frankly not 

even disputed, that any monthiv payments to Biqler, ceased as of 

June 3, lv8.«, ana hence Marl Walsh s obligation also ceased » 

Wot only as a matter of partnership law, is Mai*J Waish 

released from any further obligation on the Bigler agreement, but 

as a matter of general law, he is so released„ 

According to 15-4-3 of the Utah Vod& Annotated , as amended 

m 19S3, is the followings 

15-4-3 PAYMENT BY CO-OBLIGOR 

The amount or value of any consideration received bv the 
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obligee from one to more of several obligors, or from one or more 
of .joint or of .joint and several obligator, in whole or in 
partial satisfaction of their obligations shall be credited to 
the extent of the amount received on the obligation of all co-
obligor to whom the obligor or obligor giving the consideration 
d i d not s t a n d i n t h e r elation, o t a s u r e t y „ 

Note Horrnan vs H Gordon « 740 P « 2d 1 34b, (Utah App ,. 1 9 8 7 ) « 

H e n c e , a s a m a 11 e r o f c o n t r a c t 1 a w , I vi a r k »>i a 1 s h i s n o t 1 i a b 1 e 

for the Jet Star obligation once Peter prepaid the same,. Hark 

Walsh is no longer liable for the Jet Star obligation as a matter 

of partnersh ip 1 aw, and Wa 1 sh is not 11ab 1 e on t he Jet Star 

obligation by virtue of the statutory law. 

ARGUMENT FIVE 

WALSH WAS NOT LIABLE FOR THE DEBT TO ROBINSON AT ANY 
TIME. 

There can be no quest ion that the loan of $30 , 000 by 

Robinson was made t o t he part nersh ip . 

At the beginning of the trial on April 24, 1989, the parties 

through Counsel, stipulated to certain facts * On page 5 of the 

transcript, the parties stipulate as followss 

H» n . and number eight, Robinson lent the sum of $30,000 to 

the partnership-" 

According to Mr,. Van Alstyne, who negotiated the loan to the 

partnership by Eobixison, Walsh never even spoke with Robinson at. 

all to Van Alstyne's knowledge. Note page 13 of the transcript. 

According to Mr. Robinson, at page 297 of the transcript he 

had never met Mark. 

Lastly, according to Mark Walsh, on page 180 of the 
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transcript is the followings 

Q- What is your acquaintanceship with Gerald Robinson? 

A » N a n e - H e w a s a p a r t n e r i n t h e s t o r e . I n eve r rn e t h i rn 
or seen him until yesterday,, (This was the second day of trial, 
and therefore Mark's statement is that he nev&r even met the guy, 
until the first day of trial.,) 

Walsh testified on page 186, that he had only spoken to 

R o b i n s o n t wice, a n d b o t h o f t h o s e 11 rn e s we r e a f t e r t h e 

partnership was dissolved „ Note page 18b. 

Every w11ness agreed that the negotia11ons for the 1oan by 

Robinson to the partnership was by Peter Van Alstyne,, 

As noted on pages 190 and 191 of the transcript, Marl; Walsh 

testified on direct examination as follows: 

0 - And what d id Pet:er t.e 11 you about Mr . RobInson ' s 
investment? 

A- That he had put u^ $30,000 that he was to be treated as 
a partner; he was to have a third interest and that Bruce, his 
son, was to be involved in thee store. 'Bruce was going to school, 
and as 1 understand it,, had oust married Peter's sister. But 
that the store would provide employment for Bruce Robinson. 

0- Did yoxi agree with these terms? 

A. I did. 

0- But you never discussed them with Robinson, did you. 

A u No« I did not„ 

0- Did Peter tell you that you would be personally 
responsible to repay Mr. Robinson. 

A. No. The understanding was at this time and always was, 
that neither one of us were putting in our own money. And my 
home had already a second on it, paying off some debts from Video 
Theater. And so there was no discussion about our personal 
liabilities. But it was very clearly understood that the store 
was to make those payments and was to be in the ~- and the 
business was to be responsible for the liability. 

Not only did the partners agree that there would be no 
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personal liability for the repayment of the loan to Robinson, 

t h e y a c t u a 11 y s e t u p t h e p a y m e n t t o R o b i n s o n , b y t. h e b u s i n e s s ., 

oust that way« Note page 224 of transcript-

Immediately prior to the dissolution of the partnership, 

W a I s h r e p r e s e n t e <::( t o J u d e E rv i c k s o n t h a t t h e p a r t n e r s h i p w a s 

m a king the R obins on pa ymen t„ No t e t h e trans c r ipt a t pa g e 2 42. 

When Jode Erickson became a partner in the newly formed 

partnership, she confirmed that the partnership was paying the 

R o b i n s o n o b 11 g a 11 o n » N o t e p a g e 2 8 b o f t h e t r a n s c r i p t „ 

These undisputed facts find their way into the FINDINGS OF 

FACT entered hy the Court„ 

In FINDING C3F FACT #2 on page 2 is the followings 

2 « T e r m s o f t h e p a r t n e r s h i p a g r e e rn e n t i n c 1 u d i n g t h e 
following; 

a " Robinson ' s 0b 1 igatxonsj Robinson agreed to and d id 
loan $30,000 to the partnership for the purpose of paying a 
$25,000 payment to Jet Star Contract and $5,,000 for operating 
expenses. Robinson obtained the $30,000 by taking out a second 
mortgage on his home, at the han'k's, interest rate of 1 &„4i% per 
annum„ 

In FINDING OF FACT #57 on page 11 is the followings 

57 « In add111on to the initia 1 $30 , 000 1 oan at 1 9 ., 41 % per 
annxiui, Robinson loaned the business $5,200 at 13% per annum 
December 18, 19 85 ." 

As noted in FINDINGS #55 and. #58, when the assets of thus 

newly formed partnership were sold some year plus after Walsh had. 

left, and the initial partnership dissolved, Robinson was paid 

from partnership assets, upon liquidation. 

The Utah Code Annotated at 25-5-4 states as followss 

CERTAIN AGREEMENTS VOID UNLESS WRITTEN AND SIGNED-



T h e f o 11 o w i n g a g r e e m e n t. s a r e v o x d u n 1 e s s the a g r e e rn e n t , o r 
some note or memorandum of the agreement.., is in writing., signed 
by the party to be charged with the agreements 

< 1 ) every agreement that by its terms is not. to be 
perf orrned with in one year f rorn the making of the agreement i; 

(2) every promise to answer for the debt, default, or 
carriage? of another. 

Appellant submits that any purported agreement that Walsh 

p a y R o b i n s o n a n y m o n e y i s v o x d , i f n o t i n. w r i 1.1 n g , a n d s i g n e d b y 

Walsh, for two reasonss 

(a) it would take more than a year to complete 5 

<b> Walsh was to pay Robinson if, Universal Video 

Partnership did not. 

Ho one can argue differently that Universal Video 

Partnership, made every payment, without exception, that was in 

fact paid to Robinson. 

After the fact, Robinson is attempting to make Walsh liable, 

and never makes any claims against Walsh, until well over a year 

after the initial partnership was dissolved. 

Bottomiine, such an agreement that Walsh pay the Partnership 

debt to Robinson, is absolutely void, unless in writing and 

signed by Walsh,. Note the legacy of cases beginning as early as 

F irst N a t i ona1 Ba n k vs, Kinner, i U. 10 0. 

Appellant submits that Walsh is not liable to Robinson for 

the loan that Robinson made to Universal Video Partnership as the 

same is void, even if the promise was made, which it was not. 

ARGUMENT SIX 
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AFTER THE FORMATION OF THE HEW PARTNERSHIP, BY THE NEW 
PARTNERS. WALSH WAS NO LONGER LIABLE FOR DEBTS IN THE ORDINARY 
COURSE OF BUSINESS, OF THE NEW PARTNERSHIP. 

A s n o t e d a b o v e t h e o I d p a r t n e r s h i p w i t h ivi a r 1. W a I s h a s a 

partner was dissolved• 

It is absolutely without dispute that Peter Vain Alstyne and 

Gera 1 d Robinson and Jud11h Erickson, then creat.ed a who 11 y new 

and d liferent partnersh ip„ 

At the time that hark disassociated himself with the old 

partnerships the bills were being paid out of the cash flow of 

t he busIness » 

P e t e r V a rx A1 s t y n e t e s t i f i e d o n p a g e 1 8 , a s f o 11 o w s s 

0„ And during the spring - winter and. spring of 1985, you 
conducted business as Universal Video, is that correct? 

A . Th a t ' s r i g h t „ 

0- And you were paying the bills out of the cash flow of 
the business as Universal Video, is that correct 

A. Th a t"s corre c t. 

It is important to note that Mr. Van Alstyne and Gerald 

Robinson, absolutely made no effort to sell the business or in 

any way a11ernpted to wind it down, §JL^J: :i : i e 1i me th a t Mark Walsh 

disassociated himself with them„ 

Giving Peter and Gerald every benefit of the doubt, they 

made no attempts to liquidate the business, to sell as a going 

concern; or in any way attempted to wind down the business, until 

several months after fiark Walsh had. left. 

In fact, it was a whole year plus, after Walsh had left and 
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the new partnership was created, that the assets of the business 

were sold. 

Not only had Peter put in $5,000 once he got the control he 

ba r q a i ned f or i n t h e new pa r tner sh i p , h e again t«u t $ 5 , 2 0 0 i nt o 

the new business some six months later, ies December, 1985. 

& car&f u 1 review of the Chyt raus a ccount., E:.;:h ib11 s 14 , 1 5 , & 

19, show that when Mark disassociated himself with the company, 

approximately $5,000 was owed. Shortly after he left, it went 

all of the way heyand ten thousand dollars. 

Come November, 1985, it is back down to $5,00 0 or 

t h e r e a b o u t s . 

Hence, even taking Peter's view of the surprise coming to 

him regarding the Chytraus account, it is clear that at the time 

of the second investment in the business by Peter in B&c&mhBr of 

1985, any ax~id all indebtedness on this account remaining after 

Hark Walsh had left, had been paid off, and. only a new $5,000 was 

put on the account, waiting for the November surprise« 

As a result, the five thousand that was allegedly due on tne 

Chyt raus a c coimt when Hark Wa 1 sh had 1 ef t. „ h ad 1)een pa id i n f u 11 ., 

vnor to Peter putting in additional personal sums into his new 

business. 

It may be true that he had to pay off the Chytraus account 

in the sum of $5,00 0 more or less, in order to continue with them 

as a supplier, however, a careful review of the account will show 

that $5,000 was generated on the account, after Mark Walsh had 

disassociated with the company. 
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As a result, is can not be said that any contribution that. 

Peter made from personal funds, benefitted Hark Walsh in any way. 

A s n o t e d a b o v e , P e t e r a n d G e r a 1 d c a n n o t b i n d, t h e o 1 d 

partnership m any way., after dissolution has taken place, except 

to wind down tIne cornpany „ 

Inst ead of wind ing d own t he busi. ness , t h ey pi c ked up t. he 

pieces an.d st arted a new one ,, w11h 3 ude, axid then over the course 

of 11rne in t heir new yenture , they payed off the part nersh ip 

debt, so that they cou 1 d own the same f ree and c: 1 Bar-, and 

therefore any profit on the same would be theirs, 

Had. the business not gone down because of cornpeti11on in the 

market place, that is exactly what Peter and G&ralo. planned an. 

Mote on page 123,, of the Transcript with Peter testifying s 

M. « . my $30,000 into the business, my $35,000 into the 
business, and Gera 1 d ' s were part nersh ip debt s . So we were 
creditors to the partnership„ We paid off all of our other 
creditors in full and now, we were the remaining creditors- So, 
the $25,000 contract from Video U.S.A. was going to pay down —• 
was going to pay off me and Gerald„ you know. We were into it 
now 5 0 to $60, 0 00 so we were ~ - M 

When Peter and Gerald ultimately sold their new business, 

Jude, had h^c^n forced out, by Peter as noted throughout the 

transcript, and perhaps particularly by his attempt to have her 

arrested on Christmas Eve, on totally false charges» 

Hence, come the summer of 1986, Peter and Gerald had to make 

a decision if they were going to continue the business or sell 

it, because it 'was time to renew the lease on the premises. 

At this time, competition was getting the better of them, as 

noted on page 127, wherein Peter testifieds 
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Q. So the real problem h^rs is the business went sour 
because you couldn't meet the competition, isn't it? 

A« I think there was more than that, but that was one of 
rn a i n r e a s o n s „ 

0- A ma.]or element, was it not? 

A « A rn a .j o r e 1 e m e n t« 

It is without dispute that the competition had got the 

better of Peter and, G&ra 1 d , as A1 hertsons was se 1 ling vlAeo ' s in 

the early part of 1986 for 99 cents. Note page 42, with Peter-

test if y m g ; 

0. During the early months of 1986, did competition in the 
video rental business become increasingly stiff in your 
p a r 11 c u 1 a r a r e a ? 

A„ Increasingly.! yes« 

Q. And didn't in fact Albertson's, which was in the same 
mall that you were located in, did it not indeed start renting 
videos for $ .99 ? 

A .. 11 d i d u 

0- It became very difficult for you to continue business, 
is that right? 

A, Right. 

Bottomline, the new partnership ran into too great a 

competition and could not sustain the lower prices that 

Albertson's were making, and so the business was about to fold in 

May, 1986. 

It is important to note that Mark Walsh has he^n absolutely 

off the scene now for a whole year, and Jude has hB^n forced out 

since about December, 1985. 

As a result, it is only Peter and G&rald struggling to save 

their own investments in their newly formed partnership. 
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No one can question at this point that Peter Van Aistyne and 

Gerald Robinson were zhe only ones involved, as a quick review of 

D e f e n d ant ' s E x h i. b .1t 1 3 , t h e d o c u rn e n t s r e f 1 e c 11 n g t h e s a 1 e o f t h e 

partnership assets, shows that Peter and Gerald had modified the 

original proposed agreement, so that the Seller was changed from 

UNIVERSAL VIDEO, a Utah Partnership, to the Seller being Peter-

Van Alstyne and Gerald Robinson* 

In addition, the language of, " the undersigned, as 

partners of the Seller, are all of the Partners of the Seller and 

that" was to be totally removed from the agreement. 

Lastly, the entry where Mark Walsh and the entry where uude 

Erickson were to sign, were both deleted. 

Why? Well, because they were not the Sellers, and they had 

no c 1 a 1 m on the praceed.s f ram t he sale ,, 'ijyj?i_Jr ̂  ̂ ® "̂ I1 e„Y_ w e r e n Q^ 

11able for the personal debt of Peter and Geraid r 

It is important to note, that the final agreement expressly-

stated that Mark and Jude had no interest in the assets of the 

business„ 

Contrast Exh 1 b 11 I 3 , and Exhibit 20 , each adm 111ed into 

evidence by Peter and^ Gerald „ After the modification striking 

ou t the ^artners segment , Peter and Gera 1 d warranted the 111 le 

and ownership of the assets; 

WARRANTY OF TITLE AND OWNERSHIP. The Sellers warrant that 
they hold undisputed title to the? above assets, that no party has 
a security interest or claim to the assets being purchased, and 
that should any party assert a claim or interest in the assets, 
that the sellers shall vigorously defend the matter in the 
interest of the Purchasers- The Sellers further warrant that 
they are transferring their entire interest in the assets to the 
Purchasers, and that no other person(s) hold any interest 



whatsoever in the assets sold to the Purchaser. (emphasis 
original) 

SELLER 
/s/ _ / *"s/ 
GERALD" Rl^INSON ~~ ~ PETER' VAN*" ALSTYNE 

It is without dispute that once the Sellers had sold the 

business assets, they took the proceeds from the sale and paid 

themselves, and. nothing went to Clark, however, Jude was included 

with some of the unsold assets. 

Why, h&cauBB Mark was not a partner in this venture, and in 

f a c t b y t h i s 11 m e , n e 11 h e r w a s J u d e « 

These two "boys, ventured off on their own, and competition 

got. them. 

However, there is absolutely no basis to suggest that Mark 

Walsh somehow was guarantor on their suecess, and that if things 

did not turn out. "peacie" for them, Mark was to contribute to pay 

them back some personal monies they put up in their own business 

venture, months after he left, to lessen their misfortune. 

ARGUMENT SEVEN 

AFTER THE FORMATION OF THE NEW PARTNERSHIP, WALSH WAS 
ESPECIALLY NOT LIABLE FOR EXTRAORDINARY DEBT,, 

As noted above, onc^ Peter Van Alstyne bought control, he 

borrowed five thousand dollars against his home, and put the same 

in his newly formed business. 

A business that, without question, Mark Walsh, was not part 

of. THere can be no question that this investment in the new 

partnership was surely not something that Mark Walsh approved of 
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o r h a d a n y n o t i c e o f w h a t s o e v e r . 

These sums were not. used by Mr. Walsh in any way., nor did 

Mr. Walsh direct where they would be used in the slightest 

f a s h i o n ,, a s h e d i d not e v e n k n o w o f t h e s a m e « 

This action by Peter is no way bound the old partners, as 

oxi c e t h e o 1 d part nersh i p wa s d i sso 1 ved , P et er coui d not bind i t 

further, except as to wind down the business. Mote 48-1-30 of 

the Utah Code Annotated-

One can not argue that Mark Walsh, benefited from this 

investment by Peter into Peter's newly formed business. 

It is clear however, from the letter drafted by Mr. Van 

Alstyne, a law school graduate, that Jude was either going to be 

a one-tenth partner or a one-third partner,, Note Exhibit b» 

Hence , the o 1 d partnersh lp was d isso 1 ved , t he pa rtners went 

their way, and. then Peter, Gerald and Jude? formed a new 

partnership and horrowBd new monies and put the same into their 

newly formed business. 

One can not argue with the meaning found in Exhibit 6, 

wherein Peter statess "We accepted you as a third partner based 

on the agreement that you and Peter would share equally in the 

purchase of the approximately $60,000 contract with Jet Star." 

It is absolutely clear that the parties had reached a new 

agreement including Jude contributing to the enterprise, along 

with Peter. 

Each had accepted that, and had "accepted" Jude as their new 

and different, partner les Mark Walsh was out „ and their new 
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company known as Universal Video,, embarked on its new beginning-

As noted on page 241 of the transcript, at the time that old 

p a r t n e r s h i. p e n d e d , a n d t h e n e w o n e w a s f o r m e d , U n i v e r s a 1 V i d e o 

w a s n ©it h e r m a k i n g u\ a n e y n o r 1 o o s i n g m o n e y ,, a s 11 w a s rn e r e 1 y 

servicing its debts from the cash flow-

In fact, it was one hundred per cent current with ail of is 

c r e d i t o r s „ N o t e p a g e 2 5 b o f t h e t r a n s c r i p t « 

Hence, at the creation of the new partnership*, with J'ude, 

Gerald and Peter, there was no antecedent debt, for which Mark 

Walsh would be liable. 

As of June 3, 1985, the Jet Star obligation was paid by 

Peter so he couId obtain the contro1 that he needed so faad1y « 

Robinson is being paid ny the business, and. he is current, and 

the day to day expenses are wholly current, and are being paid fay 

the new Partnership, as they come due. 

Bottornline, as all existing debt was paid current, no old 

partner could bind Walsh, after the dissolution took place. 

As provided in 48-1-30, once the dissolution took place no 

partner can bind the partnership for additional debts 

48-1-30 GENERAL EFFECT OF DISSOLUTION ON AUTHORITY OF 
PARTNER 

Except so far as may be necessary to wind up partnership 
affairs or to complete transactions begun but not. then finished, 
dissolution terminates all authority of any partner to act for 
t h e part nership-

Hence, once the dissolution occurred by Mark Walsh selling 

his interest to Jude Erickson, the beginning of May, 1985, no 

partner could bind the partnership, and thereby bind Mark Walsh, 
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to any further ob 1 igat ions of the partnersh ip «. 

Hence, Hark Walsh was no longer liable for debts incurred in 

the ordinary course of business, by the new partners, after the 

o 1 d part :aersh ip wa s d isso 1 ve d , and t h e pa rt ner s went t h e i r 

separate ways• 

ARGUMENT EIGHT 

EVEN IF WALSH WERE LIABLE FOR DEBTS OF THE NEW 
PARTNERSHIP, THE DEBTS WERE TO BE DIVIDED BETWEEN THE EXISTING 
PARTNERS 

As noted ahove, Walsh was not liable for the Jet 

Star/Keith Bigler contract, after Peter paid it off, and took a 

contro 11 ing interest in h is newIy f orrned Partnersh i;p « 

In addition, Hark Walsh was never liable for the Gerald 

Robinson loan(s), as he never signed anything saying that he 

would stand for the debt of another, coupled with the fact that 

it was over a year to complete, and every payment made was made 

by the business and never by Walsh, &tc. 

Should this Court find that Mark is liable for either of 

these obligations, Walsh submits that, without question, the same-

should have been divided equally between the four (4) partners. 

In the Utah Code Annotated, at 48-1-12, as amended in 1953, 

is t he f o 11 ow i ng s 

48-1-12 NATURE OF PARTNER'S LIABILITY 

All partners BTB liableS 

(1) Jointly and severally for everything chargeable? to the 
'partnership under Sections 48- 1-10 and 48- 1 - 1 1 « 

(2) Jointly for all other debts and obligations of the 
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p a r t n e r s h i p i; b u t a n y p a r t n e r rn a y e n t e r i n t o a s e p a rate o b 1 i g a t i o n 
t o p e r f o r rn a p a r t n e r s h i p c o n t r act. 

As noted above, when Peter took on the Jet Star obligation, 

he cut Mark Wa1sh out of the same ob11ga11on, by virtue of 48 -i-

12 in subsection (2), as he as a minimum, "entered into a 

separate obligation to perform a partnership contract." 

However, when the Court made it final ruling,, instead of 

making Mark the Guarantor on the new partners success,, and wholly 

cutting Gerald and Jude out of any partnership responsibility, 

the same should have b&&n divided equally between all four (4) 

partners. 

As a result, as noted on page 309 is the followings 

0. What do the figures at the bottom of that page show? 

A„ It says a summary of unrepaid loans owing at the &nd of 
3b months. 

and what does it say next to "Gerald?" 

A. $13,330.18 

0. And next to "Peter?" 

A* $22,281 

Hence, $35,611.18, should have been divided between the 

parties, rather than Mark Walsh, for some reason being made 

iiahl&n for success of Peter Van Aistyne and Gerald Robinson, on 

their venture together, some whole year beyond Mark's 

association« 

ARGUMENT NINE 

EVEN IF WALSH WERE LIABLE FOR DEBTS OF THE NEW 
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PAKTNERSKIP DEFENDANTS ARE NOT ENTITLED TU PREJUDGMENT INTEREST* 

As noted in Argument Four. Walsh is not liable for the Jet 

Star obligation,, once Van Aistyne took over and paid it off,, to 

gain control of the property. 

Also, as noted in Arqu<nent Seven, & a 1 sh is sure 1 y 

not 11 a b 1 e f o r i n c r e a s e d i n d e b t. e d n e s s o f t h e I) e f e n d a n t s , w h e n 

they borrow additional monies and create extraordinary debt. 

o b 1 i g a t I o n s , o v e r w h i c h W a 1 s h h a d n o c: o n t r o 1 a n d n o t. e v e n a 

notice of the same. 

However should this Court rule otherwise, Defendants are 

s u r e 1 y n o t e n t i 11 e d t o p r e.j x i d g m e n t I n t e r e s t. 

Th e Ut a h Code Annot a t ed a t 1 5-1- 1 ( 2) s ta t es a s 

follows. 

Unless parties to a lawful contract specify a different rate 
of interest, the legal rate of interest for the loan or 
forbearance of any money, goods, or chose? in action shall be ten 
per cent per a nnurn „ 

Appellant submits that this can be the only basis for any 

claimed prejudgment interest, as there was no contract between 

the parties calling for any interest to be paid to the new 

partners of the new partnership by the old partner of the 

d isso1ved partnersh ip„ 

Clearly from the statute, the only time that the party would 

be called upon to pay pre .judgment interest would be when there is 

an agreement to pay interest, but no interest rate is specified 

in the agreement» 

This is clear from the express language of the statute, as 
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the beginning sentence provides, "Unless parties to a lawful 

contract specify a different rate of interest. . - n 

The State Legislature has created a different arrangement 

when there BTB different claims that the ones here. 

For example, 78-27-44 Utah Code annotated, allows for the 

payment of pre.judgrnent interest in persona 1 ina ury ac1.1ons , but 

then only for special damages. 

This provision in the code? is particularly relevant here, 

because the State Legislature did not allow interest on general 

damages- Here the lower Court not only awarded general damages 

to the new partners in the new partnership, from the old partner 

i n the d isso1ved pa rt ne r sh ip, the lower Cour t a1so a w ar ded 

p r e3udg me nt int erest on t he sa me. 

As a result, the lower Court granted judgment against Walsh, 

as if he were some guarantee of any and all indebtedness,, thB new 

partnership took on themselves, both ordinary, as generated in 

the normal course and scope of the daily business, as well as 

extraordinary when the new partners decide to take out a new loan 

and create massive debts, without any notice or agreement. with 

Walsh„ Then on top of this, the lower Court added prejudgment 

interest on the same against Walsh„ 

Hence, had Walsh personally injured the Defendants, he would 

not be liable for pre-judgment interest on general damages, 

however, when the new partnership went down, and new partners 

take over, Walsh was held liable for prejudgment interest. 

The statute, 78-27-44 of the Utah Code? annotated is 
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additionally particularly relevant, because the same precludes 

prejudgment interest on future damages * 

As noted in the f a cts, when the new partriers created the1r 

new partnership, on two different occasions, they took on new and 

additional debt, together amounting to over ten thousand dollars» 

Their actions taken after Walsh was no longer in the subject 

partnership, was an investment that they alone took in their 

f ut ure pr of 11 s , st emrni ng f rom t he i r new par tner sh i p . 

To make Walsh pay interest on their investmentsv after he 

was disassociated, would be to make him pay interest on 

Defendant'" s future damages -

Again, had Walsh personally injured the defendants he would 

not be reguired to pay interest on future damages, however, when 

the new partners created the new partnership, the lower Court has 

held that. Walsh is liable for prejudgment interest on future 

damages sustained by their new partnership« 

Not only does such an action by the lower Court, violate the 

policy established by the State Legislature in 78-27-44, U-C.A. 

as well as the express language in 15-1-1(2) D.C.A., if violates 

a mountain of case law that prohibits prejudgment interest when 

the damages are speculative» 

The policy in the case law that provides for no prejudgment 

interest for general damages, is that the Defendant has no way to 

know what the total bill is going to be, particularly when it is 

the trial of the underlying merits of the action, that decides 

the principle amount owing, 
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In the case at bar,, Walsh never agreed to pay any principle 

amount to Mr. van Aistyne or to Mr- Robinson, however,, the lower-

Court ruled that Walsh is liable for these debts created wholly 

unilaterally by Van Aistyne and Robinson, plus interest on the 

same -

What is particularly disturbing about the same, is that the 

lower Court held that Walsh is locked into the interest rate that 

Robinson and Van Aistyne committed to pay to third persons, when 

he never agreed to pay the same and did not get any notice of the 

same whatsoever. 

Surely there can be no basis in law, as there is absolutely 

no rational in logic or justice, that would require that Walsh 

pay prejudgment interest to past partners of a dissolved 

partnership, where the past partners create a new partnership, 

create new extraordinary debt, and then on top of it all make 

Walsh pay whatever interest rate the past partners of the 

dissolved partnership, happened to bargain for, months after the 

initial partnership was dissolved. 

Hence, in December following the May, when the original 

partnership was dissolved, Robinson and Van Aistyne borrowed over-

five thousand dollars at the rate of 13 per cent„ In addition 

thereto, a month or so after Walsh left the dissolved 

partnership, Van Aistyne borrows some additional five thousand 

dollars * 

The Court, as noted in Finding of Fact 56, has ordered that 

Walsh contribute in the payment of over- $13,493 in prejudgment 
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interest alone, which is prejudgment interest on the 

e x t r a o r d .1 n a r y d e b t ,» u n 11 a t e r a 11 y c r e a t e d b y t h e n e w p a r t n e r s 1 n 

the new partnersh 1 p , at ter the o 1d partners d 1 sassoc 1 ated 

themselves , and d issolved their- partnersh ip .. 

Appellant submits that under no conditions would the past 

partners of the dissolved partnership, be entitled to pre-judgment 

interest„ 

ARGUMENT TEN 

WALSH DID HOT OWE JUDE ERICKSON ANY MONEY. 

As noted on Exhibit 2, on May 2, 1985,, Mark Walsh sold all 

of his right, title and interest. in Universal Video to 3ud& 

Erickson« 

At the time of sale, Jude had first hand/hand^ on exposure 

to the workings of the business, and was fully aware of all of 

the debts owing, at the time- At least as much as Mark did. 

The only exception to this rule, is that Mark Walsh did not. 

tell Jude that Peter had been out forging Mark's signature on 

company checks, and then lying about it. 

Note on page 231s 

" . . . There's only one thing that I recall not telling 
Jude,, and I did that at Peter's request, initially. knd. that, was 
about the forged checks and. the meetings that I had with Jude;; I 
told her everything I knew except that one thing. That was 
between me and Peter, initially«" 

Mark, according to Exhibit 2, was selling a whole third of 

the business to Jude for $10,000.00. 

During the course of the trial, Peter claimed to be alarmed 
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at the price, however, as r^flected on Exhibit b, immediately 

after Peter had taken Jude an as a new partner, he offered to 

sell her a mere 23*3 per cent for $.1.5,000,, (She was a one-tenth 

partner if she paid nothing, a fuil 33,, 33 per cent if she paid 

$ i 5 » 0 0 0 » 0 0 ) 

However, 11 i s s I g n ifi c ant t o note t h a t. a t t h e 11 m e o f the 

sale, the b \J s i n e s s w a s rn a J •: i n g 11. s i :> a y rn e n t s o f a e b t, s =. a n d was 

c u r r e n t ,, Mote t r a n s c r i p t a t p age 2 51 « 

M o s t. s a, g n x f i c a n t. ,, p e r h a ;p s x s t h e f a c t. t h a T.. "•:. )• • e a s s e';. s 

83{C9edsd liabilities at the rime or sale, -::.o 'che oest of Mark''s 

T:;8re can te no question that 3u3.& then became a partner in 

t he new part nershi p, a nd t he t hree part ners v Peter„ Gera1d a nd 

Jude proceeded, to create a new partnership and continue business. 

It is absolutely clear and it is absolutely without dispute 

that these three did not attempt to close down the business, and 

did not wind up the old partnership, until many months later-. 

As noted above, it was a whole year latter that th& partn&TS 

sold the assets of the business* 

As noted above, when the new Partnership was dissolved, Jud& 

Erickson was included in the liquidation of its assets, and 

h^ncB, to whatever degree of value she received, she got a return 

on her investment. 

However, after taking the benefits of her agreement with 

Mark Walsh, she is precluded from any claim that the agreement is 

somehow avoidable, particularly for any claim of a lack of 
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coris iderat ion „ 

As a result, there xs no basis in law, and no basis in 

equity to suggest that Hark Walsh would owe any money to Oude 

E r i c k s o n , f o r a n y t h lug. 

ARGUMENT ELEVEN 

AFTER THE COURT ENTERED JUDGMENT AGAINST WALSH, THE 
PARTIES ENTERED INTO A CONTRACT THAT LIQUIDATED THE SAME. 

As not ed i.n t he transcripts , the Appeliant filed a Mot ion t o 

S u m rn a r i 1 y E n f o r c e the S e 111 e rn e n t A g r e e rn e n t , a n d t h e s a m e w a s 

heard, on February 8,, 19 93., Arguments Eleven,, Twelve , Thirteen 

a n d F o u r t e e n s t e rn f r o rn t. h i s h e a r i n g . 

On or about March 4, 1992,, tAar'k Walsh and Peter Van Aistyne 

had. a conversation about settling the above TBiBTBnc&d matter for 

about $13,250„00. 

Mark was to pay Gerald Robinson the face amount of his 

:i ud g ment, t h e sum of a bout $ S , 0 0 0 « 0 0 t o P et er f or h i s a t torneys 

fees to Joyce Maughan, and Nark and Jude were to waive their 

r e s p e c t i v e c 1 a i m s , w h i c h were a w a s h « 

After this discussion on the phone, Peter agreed to reduce 

the same to writing, which he did as Exhibit i, which states: 

JOYCE MAUGHAN 
ATTORNEY AT LAW 
455 SOUTH 300 EAST, SUITE 355 
SALT LAKE CITY,UTAH 
84111 

Dear Joyces 
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We,, Peter Van Aistyne and Gerald Robinson, hav& discussed issues 
and conditions for settlement with Hark Walsh. 
We will accBV't from Mark Walsh $13,250 payable in full no later 
than May 1, 1992 <$13,000 is the amount Gerald and Peter 
d i s c ussed , $ 2 5 0-00 is t h e a mount need ed r o pay Joy c e •'" s fees t o 
conduct the sett 1 ernent proceedings „ ) 

Mark must waive ail claims against Jude Erickson, Gerald Robinson 
and Peter Van Aistyne. The payment of the $13,250 shall convey 
to Joyce Maughan simultaneously with the release of any .judgments 
against Mark Walsh. 

Joyce:- Maughan is hereby instructed to convey the amount of 
$13,000 received in settlement from Mark Walsh to Gerald 
Robinson« 

By /s/ 
PETER VAN ALSTYNE"" 

0n the ,/4/ day of /March/ , 19 9 2, bef ore me persona 11 y appeared. 
Peter Van Aistyne whose identity was proved to me on the basis of 
satisfactory evidence to be the person whose name is subscribed 
to the within instrument and. acknowledged the same-

/seal/ /A1i s a Herbert/ 
NOTARY PUBLIC 
My CornrnIss ion E x p i r e s s / 6 ~ 2 1 ~ 9 3 / 

By 
GERALD ROBINSON 

On the day of , 1992, personally appeared before me 
Gerald Robinson whose identity was proved to me on the basis of 
satisfactory evidence to be the person whose name is subscribed 
to the within instrument and acknowledged the? same. 

NOTARY PUBLIC 
hy Coinmission Enzplres s 

This letter was sent over to G&rald Robinson to sign. 

Prior to Gerald getting the letter, Peter had called him, 

and. they discussed the terms and conditions outlined therein. 

Thereafter Mark spoke with G&rald, and Gerald read only 

parts of the written agreement over the phone to hark, ies there 
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was no mention of the? Hay 1st, date,, etc. 

Based upon this written agreement, Mark proceeded to raise 

the money to complete this contract and. agreement between the 

pa3"ties „ 

Consistent therewith, Mark sends Exhibit 3, to Gerald 

Robinson, with the Certified Funds., Exhibit b, in the sum of 

Then a few weeks later, Mark Walsh, sends Exhibit 2, to 

Peter thanking him for the leadership in bringing the whole 

controversy to a final resolution,, and. tenders thereby the 

balance of the monies owed. 

Mark hears nothing from Peter, and. so he proceeds to raise 

t h e a d. d 111 o n a 1 $ 8 ,. 0 0 0 c a 11 e d f o r i n t h e w r i 11 e n a g r e e m e n t , 

Exhibit 1, and personally delivers the same to Peter's home in 

De c ember, s19 92. 

Appellant submits that by virtue of the foregoing, Appellant 

and Appellees havtB an agreement and a contract to liquidate the 

.judgment in the above referenced matter. Note Resource 

Management vs „ Weston Ranch T 70fa P . 2d 1 02 8., (Utah, 1 9 8 5) « 

On page 33 of the transcript, Peter admitted that he and 

Mark had a conversation regarding the $13,000 figure on the 

phone. On page 39, Peter testified. that how the $13,000 was 

broken down was none of Mark's business, and that Peter would 

divide the same between Gerald, Jude and himself, 

Peter testified on page 43 and 44, that he fully expected 

that Mark would get a copy of this writing, when he prepared the 
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same and had his narne notari s ed • 

On page 4 7, Peter testified that he could not recall telling 

hark of the hay i, 1992 deadline, but only that it would be paid 

i n a r e a s o n a b 1 e t i rn e « 

On page 53, Peter testified as to what Joyce was to do for 

the $250.00 attorneys fees mentioned in the agreement. 

One page 101 and. 102 Peter testified that when he spoke to 

Gerald about Exhibit 1, Gerald did not tell Peter that he was not 

going to sign it » 

On page 147, with Mark Walsh on the stand about Gerald 

Robinson signing is the f o11owings 

0 . Okay « How , in ref erence to that,, you heard h irn say 
t h a t h e p a 3:-- a p h r a s e d p a r t o f i t t o y o u , i s t h a t. c o r r e c t ? 

A. That's correct» 

0. Now, what happened, then, did he tell you that he was 
going to sign or he wasn't going to sign? 

A. He told me that he was going to sign it to hav& it 
not a n ssed « 

0. Are you sure about that, Mr. Walsh? 

A. I'm pos111ve a bout that. 

It is important to note that Mark Walsh and Jude Erickson, 

have offsetting claims against one another. MOte transcript at 

page 164. 

Appellant submits that the parties reduced their agreement 

to writing, and all of the Defendants hav& been paid, considering 

especially the fact that according to Peter he is gong to pay 

Gerald and Jude a fair amount and whatever was left over for him 

was his business. 
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ARGUMENT TWELVE 

XI! THE ALTERNATIVE,, WALSH IS RELEASED FROM THE JUDGMENT 
ON THE BASIS OF ACCORD AND SATISFACTION. 

Based upon the f a c t or , t ha t $ 1 3 , 0 0 0 p 1 us was a 11 t h a t Wa 1 sh 

c o u 1 o. a f f o r d , the p a .1" t i e s c: o m p r o in i s e d t h e i r p o s i 11 o n s a n d s e t11 e d 

the matter. 

At page 41 and 42 of the t ranscr ipt,, wi t h Pet er tes11f y ing 

i s t he f o11owings 

0. It's your testimony Mark said, That's all I can raise? 

A» That's ail he could raise,, that's what he testified? 

0« And you were going to have $250 extra to pay Joyce to 
draft the settlement agreement documents, is that correct? 

A. Yes„ 

0« W h e n y o u d r a f t e d P 1 a i n t i f f '' s E x h i b 11 N o • 1 , d i d lvi a r k 
give you any of the terms of the agreement? 

A» Yes» 

On page 47, Peter further explains how he arrived at the 

figures outlined in Exhibit #1s 

0» Reading on here on Plaintiff's Exhibit Wo. i- Thirteen 
thousand is the amount Gerald and Peter discussed, 250 is the 
amount needed to pay Joyce's fees to conduct the settlement 
proceedings-

How, do you mean by that that she's going to prepare all the 

paper work and we're going to pay her $2 50 to do the paperwork? 

A- Well, there's more than that- She still had to work 
things out with Jude Er.icV.son. 

0- Okay-

A- And she probably still had to work with us to determine 
any 'kind of split or breakdown of whatever is received from Mark. 
And then she'd have to contact you and prepare a settlement 
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o f f e r , a n d t h e r e w o u 1 d p r o b a b 1 y b e , y o u k n o w , rn u 11 i p 1 e 
c o rn m u n i c a 11 o n s b e t w e e r A y o u a n d d o y c e « 

0- Okay, So when you prepared Plaintiff's Exhibit No. 1, 
you thought it was settling you and Gerald and Jude? Yes or No? 

A. Proba b1y y es. 

0 - Let rne area d on h e r e . lv\a r k must wa i ve a 11 c 1 a i ms 

agains t Jude Eriekson, 

Y o u t y p e d t h a t , d i d. y o u n o t ? 

A n 1 typed it., 

Appellant submits when he speaks to Peter who drafts this 

agreement, and then he speaks to Gerald who tells him that he is 

going to sign the document, that he has a final compromise of the 

c o n t r o v e r s y * 

A t p a g e 1 5 4 , PI a r k W a i. s h t e s 11 f i e d a s f o llowss 

Q» Did --did you feel that you had an agreement, lvir. 

Walsh? 

A. Yes, I did * 

0. When did you have an agreement? 

A. It felt we had an agreement when I heard that it had 
been put in writing, on March 9th was the first time I heard it. 

Q. Did~~did you feel like this document was the agreement 
or did this merely reflect what you and Peter had talked about? 

A. It — it really memorialised, I think, what we had 
previously talked about. 

On It--

A* We --we had discussed those amounts, this is a 
reflection of what we'd discussed« 

Q„ And as I understand it, did you oust talk 13,000 or did 
you talk five and eight? 

A. We'd talked five and eight. We rounded it off to the 
$13,000. 
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Appellant respectfully submits that the judgment has h&^n 

liquidated, by virtue of the accord and satisfaction,, 

ARGUMENT THIRTEEN 

APPELLEES ARE BARRED FROM FURTHER RECOVERY BY VIRTUE OF 
PROMISSORY ESTOPPEL 

A p pe11a n t subm it s tha t pram i s s o ry e s toppe1 prec1ude s t he 

D e f e n d a n t / A p p e 11 e e s , f rv o rn a n y f u r t h e r r e c o v e r y a s t. h e r e clearly 

was a promise, Appellant reasonably relied on the same,, to his 

injury and. detriment,, should the Court not hold the Appellees to 

their word. 

Appellant submits that it is without question that Peter 

r e d u c e d h i s p r o m i s e t o w r i 11 n g a n d t h e n h a d h i s s i g n a t u r e 

notarised„ 

Appellant would xiot know of the fact that Peter had. followed 

through.^ had not GBTald. Robinson, read parts of thee same to Walsh 

over the phone. 

Peter testified on page 46, that he fully expected that Mark 

wouId re1y on his promlse. 

0 - Te 11 me , Peter , d id you expe ct t hat I wou 1 d get t he 
original or a copy? 

A. Probably a photocopy. 

0. You were going to notarise this and I'm riust going to 
end up with a notarised - a copy of a notarised letter, is that 
what your testimony is? 

A. That's my testimony,, is that's what I probably 
expected. Yeah . I felt like Mark wanted the notarisation because 
he wanted to make sure we really/ meant business „ 

It is important to note that Peter never told Mark, after 
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the letters and the payments, that they never had, a deal, even 

though Peter and Mark had discussions after the same. Note page 

62 a nd f allowing. 

This was also the case with Gerald Robinson, as noted on 

page 122 of the transcript. 

On page 151 Mark Walsh testified about how he had relied on 

t h e i r p r o m i s e ,, b y g o i n g t o f a m i 1 y a n d t h e b a n k , r a i s l n g t h e 

funds, etc. 

Appellant submits that the claims of the 

Defendants/Appellees ar& harr^d on the basis of promissory 

estoppel« 

ARGUMENT FOURTEEN 

DEFENDANTS/APPELLEES WERE NOT ENTITLED TO ATTORNEYS FEES 

As noted on the Order, denying the Motion for Summary 

Enforcement of Settlement, is the followings 

ORDER, that the Plaintiff's Motion is hereby denied, and the 

Defendants are awarded $3,200.00 in Attorneys fees, based upon 

78-27-56 Utah Code Annotated as amended in 1988. 

Under 78-27-56, the Utah State Legislature, 2.988, provided 

as followsi 

78-27-56 ATTORNEY'S FEES -- AWARD WHERE ACTION OR DEFENSE IN 
BAD FAITH - EXCEPTIONS 

(1) In civil actions, the court shall award TBa<sonahlB 
attorneys fees to a prevailing party if the court determines that 
the action or defense to the action was without merit and not 
brought or asserted in good faith, except under Subsection (2). 

As noted above, this Court should liquidate this .judgment, 

if it stands against the prior ten arguments, on the basis of 
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contract, accord and. satisfaction and. promissory estoppel, and. 

theref ore t h e sub .;i e c t ino11 on c 1 ea r 1 y h ad mer 11 „ 

However, under no conditions can the lower Court's position 

stand that the matter was brought in bad faith-

Note Ca dy vs. $.®hB.^£Q.i. & ? * P • 2 d 149 (Utah, 1983) which holds 

that without a showing of bad faith, attorneys fees can not be 

awarded» 

CONCLUSION 

Appellant submits that this old partnership came to a close 

and the new one pick up the pieces, with new partners, new Star 

o b 11 g a 11 o n « 

Should this court disagree, appellant submits that the 

3 ud g rnent h a s been 11 cju i d a t ed by v i rt ue of >::: ont ra c t, a c c ord a nd 

satisfaction and/or promissory estoppel -

Appellant respectfully submits that under no conditions 

should the Defendants be awarded any attorneys fees. 

Appellant respectfully requests that the lower court be 

reversed as no cause of action. 

Dated this 2nd day of Hay, 19 94., 

*/WALSH 
3RNEY AT 
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CERTIFICATE OF MAILING 

I hereby certify that i caused to be mailed two (2) true and 

correct copies of the foregoing APPELLANT'S BREIF., to the 

Appellees by mailing the same in the United States Mails 

addressed to JOYCE MAUGHAM, ATTORNEY AT LAW, 455 SOUTH 300 EAST, 

SUITE 355, SALT LAKE CITY, UTAH, 84111, this 3rd day of May, 

1994. 

JOHN MtfLSH 
ATTORNEY AT LAW 
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ADDENDUM 



3^^ 

JOYCE MAUGHAN - 3833 
Attorney for Defendant/ 
Counter Claimants Peter Van 
Alstyne, Gerald Robinson 
and Judith Erickson 
455 South 300 East 
Suite 355 
Salt Lake City, UT. 84111 
(801)359-5900 

IN THE THIRD JUDICIAL DISTRICT COURT 
FOR SALT LAKE COUNTY, STATE OF UTAH 

MARK 0. WALSH, 

Plaintiff, 

vs . ] 

JUDITH ERICKSON a/k/a JUDE 
ERICKSON; PETER VAN ALSTYNE, ] 
and GERALD ROBINSON, 

Defendants. ] 

ORDER AND JUDGMENT 

' Civil No. C 86-7199 

> Judge Moffat 

THIS MATTER came on for trial before the Honorable Judge Richard H. 

Moffat on April 24 and 25, 1989. Plaintiff was present and represented by his 

attorneys Steven D. Crawley and John Walsh. Defendants Judith Erickson a/k/a 

Jude Erickson, Peter Van Alstyne, and Gerald Robinson were present and 

represented by their attorney Joyce Maughan. The Court having heard testimony 

of the witnesses, having reviewed the exhibits entered on file herein, having 

entered its Findings of Fact and Conclusions of Law, now therefore, 

IT IS HEREBY ORDERED, ADJUDGED AND DECREED: 

1. Erickson is hereby granted judgment against Walsh as follows: 

1 

\Z DEPOSITION 
EXHIBIT 
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Actual damages of $5,500.00 (five thousand five hundred and no/100 dollars) 

plus 10% pre-judgment interest from October 31, 1985 for restitution of Walsh's 

unjust enrichment; 

2. Robinson is hereby granted judgment against Walsh as follows: 

Total actual damages of $5,359.23 (five thousand three hundred fifty nine and 

23/100 dollars) plus 10% pre-judgment interest from and after May 21, 1987 for 

Walsh's one-half share of the unpaid portion of the $30,000.00 loan and for 

repayment to Robinson of Walsh's one-half share of the unpaid portion of 

Robinson's $5,200.00 loan to the Partnership business December 18, 1985 to pay 

Chytraus and Jet Star. 

3. Van Alstyne is hereby granted judgment against Walsh as follows: 

Actual damages of $24,346.82 (twenty four thousand three hundred forty six 

and 82/100 dollars) plus 10% pre-judgment interest from and after May 21, 1989 

pursuant to Van Alstyne's right of contribution, representing one-half of the 

partnership debts paid personally by Van Alstyne. 

DATED this day of . , 19 . 

BY THE COURT: 

JUDGE RICHARD H. MOFFAT 
District Court Judge 
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MAILING CERTIFICATE 

I, the undersigned, certify that on the H day of October, 1990, I 
mailed a true and correct copy of the foregoing document by first-class mail to 
the following: 

Steven D. Crawley, Esq. 
WALSTAD & BABCOCK 
254 West 400 South 
Second Floor 
Salt Lake City, Ut. 84101 

John Walsh, Esq. 
3865 South Wasatch Blvd. 
Cove Point Plaza 
Suite 202 
Salt Lake City, Ut. 84109 

^ K M W / I ^yy^lL 
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JOYCE MAUGHAN - 3833 
Attorney for Defendant/ 
Counter Claimants Peter Van 
Alstyne, Gerald Robinson 
and Judith Erickson 
455 South 300 East 
Suite 355 
Salt Lake City, UT. 84111 
(801)359-5900 

IN THE THIRD JUDICIAL DISTRICT COURT 
FOR SALT LAKE COUNTY, STATE OF UTAH 

MARK 0. WALSH, 

Plaintiff, ] 

vs . ] 

JUDITH ERICKSON a/k/a JUDE ] 
ERICKSON; PETER VAN ALSTYNE. 
and GERALD ROBINSON, ] 

Defendants. 

> FINDINGS OF FACT AND 
1 CONCLUSIONS OF LAW 

> Civil No. C 86-7199 

1 Judge Moffat 

THIS MATTER came on for trial before the Honorable Judge Richard H. 

Moffat on April 24 and 25, 1989. Plaintiff was present and represented by his 

attorney Steven D. Crawley and John Walsh. Defendants Judith Erickson a/k/a 

Jude Erickson, Peter Van Alstyne, and Gerald Robinson were present and 

represented by their attorney Joyce Maughan. The Court having heard testimony 

of the witnesses and having reviewed the exhibits entered on file herein, now 

therefore, the Court enters its 

FINDINGS OF FACT 

1. In December, 1984, plaintiff Mark Walsh (hereinafter "Walsh") entered 
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into an oral Partnership agreement with Van Alstyne and Robinson, creating the 

Universal Video Partnership (hereinafter the "Partnership"). 

2. Terms of the Partnership agreement included the following: 

a. Robinson's obligations: Robinson agreed to and did loan $30,000.00 

to the Partnership for the purpose of paying a $25,000.00 payment on the Jet Star 

Contract and $5,000.00 for operating expenses. Robinson obtained the $30,000.00 

by taking out a second mortgage on his home, at the bank's interest rate of 

16.41% per annum. 

b. Walsh's and Van Alstyne's obligations: 

(1) Walsh and Van Alstyne agreed to repay Robinson the full 

$30,000.00 plus interest at 19.41% per annum (3% plus the 16.41% rate Robinson 

was paying to his bank for the mortgage he took out to loan the $30,000.00 to 

start up the Universal Video Partnership. If the Universal Video business profits 

were not sufficient to repay Robinson, Walsh and Van Alstyne would personally 

repay Robinson. 

(2) Walsh and Van Alstyne agreed to contribute time and labor to 

manage and run the business so as to satisfy the Partnership obligations and make 

a profit for the three partners. Robinson was a "silent partner" with no 

obligation to manage the business or pay its debts. 

(3) Walsh and Van Alstyne cosigned with each other to be 

obligated on the following contractual obligations: 

(a) Jet Star contract dated December 8, 1984 (hereinafter 

"Jet Star Contract"), pursuant to which Walsh and Van Alstyne agreed to be liable 

for purchasing from Jet Star Industries the business known as Universal Video 
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located at 5444 South 900 East, Murray, Utah. 

(b) Consent to Assignment of lease of the premises, 

executed by Walsh and Van Alstyne December 21, 1984, pursuant to which Walsh 

and Van Alstyne agreed to be jointly and severally liable for the tenants ' 

obligations under the Oakwood Village Partnership lease (hereinafter "Oakwood 

Lease") dated March 11, 1982. This obligated Van Alstyne and Walsh to an 

eighteen-month lease term, from December, 1984 through June, 1985, at monthly 

lease payments of $1,420.00 to $1,440.00. 

(c) Application for Credit and personal guarantee to Oscar 

E. Chytraus Company (hereinafter, "Chytraus"), vendor of video tapes for the 

Universal Video Business, dated January 29, 1985, pursuant to which Walsh and 

Van Alstyne agreed to personally guarantee and be jointly and severally liable for 

Universal Video debts to Chytraus. 

(4) When they signed as obligors on the Jet Star Contract, the 

Oakwood lease, neither Walsh nor Van Alstyne asked Robinson to be responsible 

for satisfaction of the obligations on those contracts or any other of the 

Universal Video business debts. 

c. Rights to profits of the Universal Video Business: Walsh, Van 

Alstyne, and Robinson all agreed to share net profits equally after debts to 

Robinson and third parties had been paid. However, the debts exceeded the 

profits so there were no profits to distribute. 

3. Walsh had induced Van Alstyne to enter into the Partnership business by 

Walsh's representations of his previous experience and self-professed success in 

the video retail business. 
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4. When Van Alstyne entered into the Jet Star contract, the Oakwood 

Lease, and the Chytraus obligations with Walsh. Van Alstyne did so in reliance on 

Walsh' financial statement in December, 1984, which financial statement showed 

Walsh's net worth to be approximately $243,500.00 

5. Robinson is related to Van Alstyne by marriage. Van Alstyne negotiated 

with Robinson for the $30,000.00 loan to start up the Universal Video business. 

Van Alstyne told Walsh he did not want to have Robinson loan the $30,000.00 

without assurance that Robinson would be completely repaid. Walsh assured Van 

Alstyne that the Universal Video business revenue would repay Robinson, but that 

even if it did not, Walsh would mortgage his home if necessary to repay 

Robinson. In reliance on those assertions by Walsh, Van Alstyne assured Robinson 

that the $30,000.00 loan would be a safe investment and the debt to Robinson 

would be completely repaid. 

6. In reliance on those representations and on the fact that Walsh was a 

Bishop in the Church of Jesus Christ of Latter-Day Saints, Robinson loaned Walsh 

and Van Alstyne the $30,000.00 to start up the Universal Video business. 

7. During the first three months of operation under Walsh and Van Alstyne, 

the Universal Video business generated barely enough income to pay its monthly 

obligations. 

8. During those first three months of operation, Walsh was concerned that 

the business revenue would not be sufficient to cover payments on the Oakwood 

lease (approximately $1,500.00 per month), the debt service on the Jet Star 

Contract, and the other business debts. 

9. Walsh had been concerned about that debt service since before entering 

4 



into the Jet Star Contract in December, 1984, and before getting the $30,000.00 

from Robinson. 

10. Walsh did not tell Van Alstyne of this concern until January, 1985, after 

Robinson had already loaned the $30,000,000, and after Walsh and Van Alstyne had 

cosigned on the Jet Star Contract, the Oakwood Lease, and the personal 

guarantee to Chytraus. 

11. Van Alstyne's decision to cosign on those three contracts (Jet Star, 

Oakwood, and Chytraus) with Walsh, and his decision to let Robinson loan 

$30,000.00 to the business, were decisions he made in reliance on Walsh's 

representations to Van Alstyne of Walsh's financial success in his previous video 

store and Walsh's assertions to Van Alstyne that the Universal Vide (Jet Star 

Contract) business would be a profitable venture, and that the Universal Vide 

Business revenue would certainly cover the obligations on the Jet Star Contract, 

the Oakwood lease, the Chytraus contract, and the repayment of $30,000.00 plus 

interest to Robinson. 

12. From January 1985 on, Walsh remained concerned that the business 

revenue couldn't cover the obligations to Jetstar, Oakwood, Chytraus, and 

Robinson. 

13. Walsh knew that the nature of video retail business is a seasonal 

business such that the most lucrative months are the winter months, and that 

income drops in the summer. 

14. In March, 1985, Walsh suggested to Van Alstyne that they put the 

business up for sale. 

15. Walsh had to leave town for a few days, so Van Alstyne agreed to place 
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a newspaper ad to sell the business. 

16. Van Alstyne placed the ad for a few days in a Salt Lake City local 

newspaper. The responses to the ad were discouraging. 

17. Van Alstyne discontinued the ad because of the expense of the ad and 

the poor responses to the ad. 

18. In March, 1985, Walsh told Van Alstyne that Walsh's personal financial 

situation was very poor and that he was facing bankruptcy and that, therefore, he 

had no assets to pay his obligations on the Universal Video obligations should the 

Universal Video business revenue be insufficient to pay those debts. 

19. Van Alstyne was shocked and deeply concerned by this confession of 

Walsh's purported financial troubles. 

20. In April, 1985, Walsh and Van Alstyne had an altercation because Van 

Alstyne had signed Walsh's name to several business checks to pay business debts. 

21. Walsh had told Van Alstyne not to pay those certain business debts 

because of the Universal Video cash flow dearth. Van Alstyne disagreed, and 

signed Walsh's name to the checks because Walsh had refused to do so. 

22. Shortly after the altercation described in the previous paragraph, Walsh 

acquiesced and approved of Van Alstyne's having paid the debts with Universal 

Video revenues. 

23. In the Jet Star Contract negotiations. Van Alstyne had negotiated for a 

discount provision pursuant to which Van Alstyne and Walsh would receive a 

discount if they could pay the contract balance to the sellers by June, 1985. 

24. With the newfound information of Walsh's personal financial distress, 

Van Alstyne hoped to find a new investor to help pay the approximately 
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$35,000.00 payoff in June, 1985 to Jet Star and to Contribute additional monies 

for the business. 

25. Defendant Judith Erickson (hereinafter "Erickson") was a clerk in the 

Universal Video store who had expressed interest in "buying into the store". 

26. Van Alstyne and Erickson discussed the possibility of her becoming an 

additional "partner" in the business if she could contribute at least $20,000.00 to 

the business. 

27. Van Alstyne told her she had to provide the $20,000.00 no later tnan 

May 31, 1985. She failed to do so by May 31, 1985 or thereafter. 

28. Separate from Van Alstyne's negotiations with Erickson, Walsh 

negotiated with Erickson to sell her his Partnership interest for $10,000.00. 

29. Erickson telephoned Van Alstyne to inform him she intended to 

purchase Walsh's interest for $10,000.00 

30. Van Alstyne and others, including Erickson's legal counsel at the time, 

told Erickson that $10,000.00 was far too much to pay Walsh. 

31. When Erickson told Walsh that Van Alstyne had told Erickson that 

$10,000 was too high a price, Walsh reassured Erickson that $10,000.00 was a fair 

price and told her that if she didn't agree to pay him the $10,000.00, Van Alstyne 

would pay Walsh more than $10,000.00 to purchase Walsh's Partnership interest. 

32. Because of Walsh's experience in the video business and because Walsh 

treated her such that she trusted him and believed he was looking out for her 

best interest, Erickson believed Walsh over Van Alstyne and the lawyer who was 

representing her at the time. 

33. On or about May 2, 1985, Erickson and Walsh signed the Sales 
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Agreement and Promissory Note and the Assignment and Assumption Agreement/ 

Consent to Assignment those being the documents purporting to sell Erickson all 

of Walsh's Partnership rights and obligations. 

34. The Sales documents in which Walsh purportedly sold his interest in the 

business to Erickson were prepare by the attorney who was representing Walsh at 

the time. 

35. Neither Walsh nor Erickson showed Van Alstyne or Robinson the Sales 

Agreement, Promissory Note, Assignment and Assumption Agreement, or Consent 

to Assignment. The first time Van Alstyne or Robinson saw those documents was 

in the fall of 1986 when served with Summons and Complaint in this action. 

However, Walsh had indicated to Erickson that Van Alstyne had approved of the 

documents (Sales Agreement, Promissory Note, Assignment and Assumption 

Agreement, and Consent to Assignment) before May 2, 1985, the date she signed 

the documents. 

36. Walsh received $5,500.00 from defendant Erickson toward the $10,000.00 

sum, paid as follows: $3,000.00 paid by Erickson May 2, 1985 and $500.00 for 

each of the five following months (June through October, 1985). 

37. After paying the October, 1985 $500.00 installment to Walsh, Erickson 

ceased paying Walsh. 

38. The reason Erickson cased paying Walsh in October, 1985 is that the 

attorney who was representing her at the time told her to stop paying on the 

Walsh contract because she was not getting anything for her payments. 

39. The Walsh-Erickson Sales Agreement speaks for itself but includes the 

following terms: 
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a. Walsh purportedly sold his Partnership rights and Partnership 

interest to Erickson; 

b. Erickson purportedly assumed Walsh's Partnership obligations 

including the following: Jet Star obligation; Chytraus obligation; Oakwood Lease; 

and utilities. 

40. On or about May 2, 1985 when Erickson and Walsh signed the Sales 

Agreement, Promissory Note, Assignment and Assumption Agreement, and Consent 

to Assignment, Erickson told Walsh that, contrary to the Sales Contract language, 

the Jet Star sellers would not let her assume Walsh's obligations on the Jet Star 

contract, and that she was concerned about assuming Walsh's obligations on the 

Jet Star contract and the other debts. In response, Walsh assured Erickson that 

there would be enough business revenue from the Universal Video business to pay 

the debts. 

41. Further, regarding the debt to Robinson, Walsh told Erickson not to 

worry about the debt of $30,000.00 owed to him. 

42. At the time of the May 2, 1985 purported sale by Walsh to Erickson, or 

any time thereafter, Walsh did not inform Erickson that Van Alstyne had made 

demand on Walsh to help pay the Jet Star payoff May 31, 1985. 

43. Even though Van Alstyne and Robinson were unaware of the terms of 

the written documents pursuant to which Walsh purportedly sold his Partnership 

interest to Erickson, they were aware that Erickson, commencing May, 1985 

believed that she was entitled to be a partner in the Partnership. 

44. After May 2, 1985 disputes and negotiations ensued between Erickson 

and Van Alstyne. The principal dispute was Erickson's claim that she was a full 

9 



one-third partner having totally replaced Walsh, and Van Alstyne's claim that she 

was not, primarily because she had not contributed the $20,000.00 by June, 1985 

to help satisfy Partnership obligations. 

45. Between June, 1985 and spring, 1986, various settlement negotiations 

ensued between Erickson, Van Alstyne and Robinson regarding Erickson's 

Partnership status. 

46. Erickson hired a lawyer to represent her against Van Alstyne in her 

claim of full one-third partner status. 

47. Though several proposals were made back and forth, no agreement was 

ever reached between Van Alstyne, Robinson and Erickson regarding her status as 

a partner in the Universal Video Partnership. 

48. At no time did Robinson or Van Alstyne ever agree or consent to 

having Erickson replace Walsh as a partner, even though there were times when 

Robinson or Van Alstyne contemplated accepting Erickson as an additional, not a 

replacement, partner, and they made various offers to Erickson regarding this. 

49. At no time did Robinson or Van Alstyne ever release Walsh from his 

obligations to pay the Universal Video business debts. 

50. Van Alstyne mortgaged his family residence to obtain funds to loan the 

Partnership $30,000.00 in June, 1985, to pay on the Jet Star contract. 

51. In the spring of 1985, Van Alstyne had told Walsh he might buy Walsh's 

Partnership rights and obligations for $2,000.00, but that Van Alstyne would do so 

only if Walsh would first pay enough to contribute with Van Alstyne to satisfy 

the Partnership obligations. 

52. In the spring of 1985, before completing the $30,000.00 payoff to Jet 
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Star, Van Alstyne made demand on Walsh to help satisfy the Partnership 

obligations. Walsh refused, telling Van Alstyne he was facing bankruptcy and that 

he hadn't the assets to spend on those obligations. Van Alstyne made subsequent 

demands on Walsh and again was refused by Walsh. 

53. The Oakwood Lease obligation, approximately $1,500.00 monthly rent 

from January, 1985 through June, 1986, was satisfied from the Universal Video 

Partnership business revenue. 

54. All but $6,038.18 of the Chytraus contract obligations were satisfied 

from the Universal Video Partnership business revenue. 

55. After several unsuccessful attempts to sell the Universal Video 

business, Van Alstyne and Robinson on or about June 23, 1986 sold its inventory 

to Video USA for the sum of $25,835.00 payable with $5,835.00 down and monthly 

payments of $682.00 for 36 months, the last payment due May, 1989. 

56. Van Alstyne's personal financial loss from his loans to the Partnership 

business for satisfying the business debts is as follows: 

$30,000.00 at 10% per annum June 3, 1985 for discounted payment 
on Jet Star [Defendants1 Exhibit 25J 

$ 5,200.00 at 13% per annum December 18, 1985 for one-half of 
$6,038.00 final payment to Chytraus and one-half of 
$4,362.00 final payment on Jet Star contract 

$13,493.65 Total interest at the above specified 10% and 13% rates 

$48,693.65 TOTAL VAN ALSTYNE PERSONAL FINANCIAL LOSS FROM 
HIS LOANS TO THE PARTNERSHIP BUSINESS FOR 
SATISFYING THE BUSINESS DEBTS 

57. In addition to the initial $30,000.00 loan at 19.41% per annum, Robinson 

loaned the business $5,200.00 at 13% per annum December 18, 1985 for one-half of 
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the $6,038.00 final payment to Chytraus and one-half of the $4,632.00 final 

payment on the Jet Star Contract. 

68. Robinson's loss from the loans set forth in the previous paragraph, after 

applying all of the Video USA sale proceeds to offset Robinson's loss, is 

$10,718.45 through May 21, 1989. 

From the foregoing Findings of Fact, the Court now makes and enters its 

CONCLUSIONS OF LAW 

1. The Terms of the Partnership Agreement between Walsh, Van Alstyne, 

and Robinson were as set forth in paragraph 2 of the Facts above. In summary, 

in exchange for Robinson's loan of the $30,000.00 start-up funds for the business, 

Walsh and Van Alstyne agreed: (a) to repay Robinson; (b) to be responsible for 

the partnership business debts; and (c) to share in equal thirds with Robinson the 

business profits, even though it finally turned out that there were no business 

profits. 

a. Debts to Robinson: Walsh as a manager of the Partnership's 

Universal Video business with responsibility to manage the business so as to pay 

its debts, is responsible to repay Robinson for one-half of Robinson's loans to the 

Partnership as set forth in the fActs above. The debt to Robinson, after 

credition to Robinson all of the proceeds of the June, 1986 sale of the Universals 

Video inventory to Video USA, totals $10,718.45 with interest through May 21, 

1989 for one-half that sum (paragraph 67, Facts above). Robinson should be 

granted judgment against Walsh effective May 21, 1989 against walsh for one-half 

of that sum, $5,359.23 

b. Other partnership Business debts for which Walsh owes Van Alstyne: 
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Pursuant to the terms of the Partnership agreement (paragraph 2, Facts above), 

Walsh and Van Alstyne, and not Robinson, were equally responsible for the 

business debts to Chytraus, Jet Star, Oakwood, and other business creditors. 

Pursuant to his right of contribution per Section 48-1-15(1), Utah Code Annotated 

1953, as amended, Van Alstyne should be granted judgment against Walsh effective 

May 21, 1989 against Walsh for $24,346.82, which represents one-half of Van 

Alstyne's $48,693.65 loss form paying those creditors from his personal funds 

(paragraph 69, Facts above). 

2. Walsh is liable for breach of fiduciary duty to Van Alstyne and Robinson: 

"Partners . . . occupy a fiduciary relationship and must deal with each other in 

the utmost good faith." ^Burke v̂  Farrell, 656 P.2d 1015, 1017 (Utah 1982) citing 

section 48-1-18, Utah Code Annotated 1953, as amended. The Court finds by 

clear and convincing evidence that Walsh breached his fiduciary duty to Van 

Alstyne and Robinson in several regards, including the following: 

a. Before borrowing the $30,000.00 form Robinson to purchase the 

Universal Video business under the Jet Star Contract, Walsh was wary of the debt 

service on the contract and was concerned that the business revenue would not 

cover the debt serve, let alone the loan payments to Robinson and the other 

business debts, and yet he borrowed the $30,000.00 from Robinson and had Van 

Alstyne cosign with Walsh on the underlying contracts and personal guarantee to 

Chytraus without warning Van Alstyne and Robinson of the risk involved. 

b. Walsh abandoned the Partnership May 2, 1985, leaving Van Alstyne 

to manage and pay the debts of a business hi which he had virtually no 

experience, and leaving the debt to Robinson unpaid. 
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c. Walsh attempted to sell his partnership interest to Erickson without 

fully disclosing to Van Alstyne and Robinson the terms of the sale and without 

informing them that he received $5,500.00 from Erickson. 

The Court finds by clear and convincing evidence that the said breaches of 

fiduciary duty were done by Walsh in a manner that showed a knowing and 

reckless indifference to and disregard of the rights of Van Alstyne and Robinson, 

and that Walsh either knew or should have known that he said conduct would, in 

a high degree of probability, result in substantial harm to Van Alstyne and 

Robinson. 

For Walsh's breach of fiduciary duty to Van Alstyne, Van Alstyne should be 

granted judgment against Walsh for $24,346.82 actual damages. 

For Walsh's breach of fiduciary duty to Robinson, Robinson should be 

granted judgment against Walsh for $5,359.23 actual damages. 

3. Validity of Walsh-Erickson Sales Agreement: The Sales Agreement 

entered into by Walsh and Erickson May 2, 1985 |Defendants' Exhibit 12] is void 

for lack of consideration and void for failure of consideration. Section I of the 

Agreement purported to convey to Erickson all of Walsh's one-third partnership 

rights and interest in the Universal Video business. Walsh did not have the 

authority or right to convey his Partnership rights. Walsh's sale to Erickson was 

tantamount to the proverbial "sale of the Brooklyn Ridge". Walsh's promise to 

convey all of his partnership rights to Erickson was illusory because it required 

approval (never obtained) by Van Alstyne and Robinson. 

When there exists only the facade of a promise, i.e., a 
statement . . . such . . . that the person making it commits 
himself to nothing, the alleged "promise" is said to be 
"illusory". An illusory promise, neither binds the person 
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making it, 1 Corbin on Contracts Section 145 (1963), nor 
functions as consideration for a return promise. IcL at 628. 

^Resource Management Company v̂  Weston Ranch and Livestock Company Inc., 706 

P.2d 1028, 1036 (Utah 1985). Thus the Sales Agreement is void for lack of 

consideration because Walsh's promise to convey his Partnership rights to 

Erickson was illusory because it committed Walsh to nothing because he had no 

legal right to make that commitment without consent from Van Alstyne and 

Robinson. 

Even if the Sales Agreement were not void for lack of consideration, it is 

void for failure of consideration. When consideration is lacking, there is no 

contract. When consideration fails, there was a contract when the agreement was 

made, but the promised performance has failed. DeMentas v\ Estate of Tallas, 95 

Utah Adv. Rep. 28 (Utah App. 1988). Walsh failed to deliver the consideration 

(his Partnership rights) to Erickson because he was never authorized to do so by 

the other partners, Van Alstyne and Robinson. 

a. All partners1 consents are required for sale of partner's rights: 

Pursuant to Sections 48-1-21 and 48-1-24, Utah Code Annotated 1953, as amended, 

both Van Alstyne's and Robinson's consent would be required to imbue Erickson 

with Walsh's Partnership rights (as apposed to his mere Partnership Interest, 

which is the partner's right to profits) to manage or administer Partnership 

business or affairs. 

b. Neither Van Alstyne nor Robinson consented, either explicitly or 

Implicitly, to the Walsh-Erickson Sales Agreement. Van Alstyne and Robinson did 

not even see the document until this lawsuit was filed. After Erickson signed the 

documents and began paying Walsh the $500.00 monthly installments, several 
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months of arguments ensued between Erickson and Van Alstyne because Van 

Alstyne and Robinson did not ever accept Erickson as a full one-third partner to 

replace Walsh. 

c. Neither Van Alstyne nor Robinson released Walsh from his 

Partnership obligations. The fact that Van Alstyne and Robinson made significant 

Partnership business decisions after May 1, 1985 without consulting Walsh does 

not imply a release of Walsh or a consent to his sale to Erickson. Walsh 

abandoned the partnership May 2, 1985. Section 48-1-6 , Utah Code Annotated 

1953, as amended, provides that a partner who abandons the Partnership business 

does not have to be included in other partners' decisions to sell or assign 

Partnership property. There was no novation to substitute Erickson for Walsh to 

pay Walsh's Partnership obligations. "For a novation to occur, there must be (1) 

an existing and valid contract, (2) an agreement to the new contract by all 

parties, (3) a new valid contract, and (4) an extinguishment of the old contract 

by the new one." *Hormana v\ Gordon, 740 P.2d 1346, 1352-1353 (Utah App. 1987). 

See also^First American Commerce Company v^ Washington Mutual Savings Bank, 

743 P.2d 1193 (Utah 1987); and V.A. Taylor Company v. Paulson, 552 P.2d 1274 

(Utah 1976). 

d. Neither mistake of fact nor mistake of law by Erickson or 

Walsh would validate the Walsh-Erickson Sales Agreement. Even if Walsh and 

Erickson both mistakenly believed when they entered into the Sales Agreement 

that Van Alstyne and Robinson had consented to the Agreement, that mistake 

would not be grounds for validating the Sales Agreement. *t»angston v^ McQuarrle, 

741 P.2d 544 (Utah App. 1987);Mooney v̂  GR and Associates, 746 P.2d 1174 (Utah 
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App. 1987). To allow such a mistake of fact to validate the Sales Agreement 

would be analogous to validating a contract for sale of the Brooklyn Bridge by a 

seller who believed he had legal rights to sell the bridge but who in fact did not. 

Rather than being validated because it was obtained by mistake, the Sales 

Agreement is voidable because obtained by mistake. "An agreement obtained by 

misrepresentation, fraud, or mistake is generally voidable." ^Tanner v̂  District 

Judges of the Third Judicial District Court, 649 P.2d 5,6 (Utah 1982) citing 17 Am. 

Jr. 2nd Contracts Section 143, et seq. 

Next, regarding mistake of law, ignorance of the law is no excuse. Walsh's 

or Erickson's mistake in legal interpretation of the Sales Agreement (mistakenly 

believing the Agreement was legally valid because of mistaken belief that 

partner's consent is not legal requirement for other partner's sale of his 

Partnership rights) would not be grounds sufficient for validating the Agreement. 

^Klahtipes v. Mills, 649 P.2d 9 (Utah 1982). 

e. The Walsh-Erlckson Sales Agreement is not severable so as to 

make Erickson liable to Walsh for the $10,000.00 contract price and award her 

only Walsh's Partnership interest (right to accounts receivable) instead of all of 

his Partnership rights (e.g., management rights not assignable without other 

partners' consent). There is no severability clause in the Sales Agreement. 

Section I of the Sales Agreement purports to sell all of Walsh's Partnership rights 

and interest in one total package. The Sales Agreement does not break down the 

$10,000.00 sales price into units separately specifying a certain sum for Walsh' 

Partnership rights and another sum for Walsh's Partnership Interest. Further, 

there was no indication by Walsh or Erickson at trial of any intent by either of 
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them that the contract be severable. "A contract is severable or entire depending 

on the intent of the parties at the time they entered into the contract." 

^Management Services -Corp. v̂  Development Associates, 617 P.2d 406, 408 (Utah 

1980). 

4. Walsh was unjustly enriched at Erickson's expense by his receiving and 

keeping the $5,500.00 which Erickson paid him from May 2, 1985 through October, 

1985 as installments on the Walsh-Erickson Sales Agreement. The Sales 

Agreement is void. Erickson received nothing of value from Walsh for the 

$5,500.00 she paid him. Erickson is entitled to judgment against Walsh for the 

$5,500.00 plus pre-judgment interest at 10% per annum from and after October 31, 

1985. 

Even if the Walsh-Erickson Sales Agreement were valid, Utah partnership 

law would require Walsh to hold as trustee for the Partnership the $5,500.00 and 

any other funds he received from Erickson under the Sales Agreement. 

Every partner must account to the partnership for any 
benefit, and hold as trustee for it any profits, derived by 
him without the consent of the other partners from any 
transaction connected with the formation, conduct or 
liquidation of the partnership or from any use by him of its 
property. 

Section 48-1-18, Utah Code Annotated 1953, as amended. The $5,500.00 was 

derived by Walsh from Erickson without the consent of Van Alstyne or Robinson 

and was connected with the conduct of the Partnership. Even if the Walsh-

Erickson Sales Agreement were Valid, Utah Law would require Walsh to disgorge 

the $5,500.00 to help Van Alstyne pay the Partnership debts. 

IT IS HEREBY ORDERED, ADJUDGED AND DECREED: 

Erickson should be granted judgment against Walsh as follows: 
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Actual damages of $5,500.00 (five thousand five hundred and no/100 dollars) 

plus 10% pre-judgment interest from October 31, 1985 for restitution of Walsh's 

unjust enrichment. 

Robinson should be granted judgment against Walsh as follows; 

Total actual damages of $5,359.23 (five thousand three hundred and fifty-nine 

and 23/100 dollars) plus 10% pre-judgment interest from and after May 21, 1987 

for Walsh's one-half share of the unpaid portion of the $30,000.00 loan and for 

repayment to Robinson of Walsh's one-half share of the unpaid portion of 

Robinson's $5,200.00 loan to the Partnership business December 18, 1985 to pay 

Chytraus and Jet Star. 

Van Alstyne should be granted judgment against Walsh as follows: 

Actual damages of $24,326.82 (twenty four thousand three hundred twenty six 

and 82/100 dollars) plus 10% pre-judgment interest from and after May 21, 1989 

pursuant to Van Alstyne's right of contribution, representing one-half of the 

partnership debts paid personally by Van Alstyne. 

DATED this day of , 19 . 

JUDGE RICHARD H. MOFFAT 
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MAILING CERTIFICATE 

I, the undersigned, certify that on the \ day of October, 1990, I 
mailed a true and correct copy of the foregoing document by first-class mail to 
the following: 

Steven D. Crawley, Esq. 
WALSTAD & BABCOCK 
254 West 400 South 
Second Floor 
Salt Lake City, Ut. 84101 

John Walsh, Esq. 
3865 South Wasatch Blvd. 
Cove Point Plaza 
Suite 202 
Salt Lake City, Ut. 84109 

^YhA^t/Jt/ 1TH#<JL 
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JOHN WALSH 
ATTORNEY AT LAW 
SUITE 270, 2219 FOOTHILL DRIVE 
SALT LAKE CITY, UTAH 
84L09 
Telephone: 467-9700 

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT 

Itt'AKL FOR SALT LAKE COUNTY 

STATE OF UTAH 

oooooOooooo 

MARK 0. WALSH 

Plaintiff/ 
Appellant, 

vs. 

JUDITH ERICKSON, et al., 

Defendants/ 
Appellees. 

ORDER 

Civil No. 86-7199 

Judge Moffatt 

•oooooOooooo-

The above entitled matter came on regularly for an 

evidentiary hearin on Plaintiff's Motion for Summary Enforcement 

of Settlement Agreement, on Monday, February 8, 1993, at the 

hour of 10:00 A.M., before the Honorable Richard Moffat, District 

Court Judge, with the Plaintiff appearing and represented by 

John Walsh, Attorney at Law, and the Defendants each appearing 

and represented by Joyce Maughan, Attorney at Law, and the Court 



after hearing the testimony of the parties, reviewing the exhibits 

admitted into evidence, and after considering the arguments of 

Counsel, now for good cause appearing doe:s hereby 

ORDER, that the Plaintiff's Motion, is hereby denied, 

and the Defendants are awarded $3,200.00 in Attorreys fees, based 

upon 78-27-56 Utah Code Annotated as amended in 1988. 

Dated this day of April, 1993. 

BY THE COURT: 

DISTRICT COURT JUDGE 

CERTIFICATE OF DELIVERY 

I hereby certify that I personally hand delivered a 

true and correct copy of the foregoing: ORDER, to the Defendants/ 

.Appellees, by delivering the same to: JOYCE MAUGHAN, ATTORNEY 

AT LAW, 455 SOUTH 300 EAST, SUITE 335, SALT LAKE CITY, UTAH, 

84111, this 23rd day of April, 1993. .. '' ""} 

JOHN WALSH 
ATTORNEY AT LAW 



In the formation of a partnership, the ability to contribute capital 

is of prime importance. 

When we realized that Universal Video was not able to continue under 

the agreements Mark and Peter had with Jet Star, another partner with 

capital to invest was sought to replace Mark who had no capital to invest. 

Towards the end of February and the first of March you,Jude, approached 

us indicating you had between $15,000 and 25,000 you would like to invest 

with the intent of becoming a partner. Inasmuch as we liked your rapport 

with the customers, your drive and excitement in managing the business 

we felt you would be an excellent partner. He accepted you as a third 

partner based on the agreement that you and Peter would share equally 

in the purchase of the approximately $60,000 contract with Jet Star 

Industries. 

When the agreed upon date, May 31, 1985, for settlement with Jet 

Star Industries arrived and you had no money to purchase your share of 

the contract, you breached a vital agreement which was a condition upon 

your becoming a partner with us. Peter has purchased the entire contract 

which, in effect, under Utah Partnership Law included the purchase 

of your capital share of the partnership. We would still like to have 

you be a partner in Universal Video but only the following option is 

available under Utah Partnership Law: 

Through your contribution of time and devotion to the partnership 

you are legally entitled to a share£n the partnership determined by the 

value of your time and devotion. Assuming the value of the partnership 

assets is $100,000, we feel that a 10% interest is an extremely generous 

settlement. 

In order to provide you still an opportunity to become a full one 
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third partner, we, the two general partners, invite you to meet the terms 

of the original agreement we had with you by repurchasing from Peter your 

share of the capital account, which is $15,000. This offer expires Friday, 

June 7, 1985 at 5:00. If the offer expires we will assume that you accept 

a 10% interest as outlined above. 

As a matter of record, we want to remind you that you were advised at 

an early date, by us and others, that the purchase agreement you were 

negotiating with Mark Walsh was, in our opinion, not prudent considering 

the indebtedness of the partnership at that time. You have been advised 

many times to obtain an attorney and re-evaluate the position that you 

are presently in. Our view is unchanged. 

We hope that this letter clarifies the current status of the 

partnership of Universal Video. We look forward to continuing a profitable 

relationship with you. 

Sincerely, 



Mr, Roger Kennard, CPA 
P.O. Box 2256 
Salt Lake City, Utah 8U110 

Dear Roger 

Having received vour invoice for accounting services provided on 

behalf of Universal Video, we requested from you further classification 

and hourly itemization of services rendered. You responded saying that 

Universal Video "has everything" you have done for us and that you 

would not give us an hourly itemization. 

With the assistance of our accountant, we have attempted to 

reconstruct an itemization of your time and services provided herein. 

Hours 
1. Consultation regarding new business, and 

meeting with partners regarding cash controls 2.5 
and reporting procedures. 

2. Prepare 198** year-end payroll tax returns. 1.0 

3. Prepare 1985 first-quarter payroll tax returns. 2.0 

**. Prepare 198U partnership tax returns. 2.0 

5. Calculate payroll withholding on or about the 
5th and 20th of January and February. (This item 1.0 

\ not on your invoice.) 

Total 8.5 

Hourly Rate:$50/hr.x8.5= $425 

We believe that our hourly estimations are based on reasonable and 

generous assumptions with respect to what a typical CPA would require 

under the same factual circumstances you operated under. 

We are particularly disturbed by your admission that the above 

enumerated services are the only services you provided Universal Video. 

It had been our belief since Dec., 198H that you had agreed at that time 
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to maintain our partnership financial records and that you were assisting 

us with timely and accurate reporting and payment of Federal and State Taxes. 

You have stated to us that our belief is mistaken. We disagree. We 

had continuously forwarded to you all of our financial records, check-stubs* 

invoices, receipts, bank statements, tax-coupon book, correspondence 

from the IRS, Job service and Utah Tax Commission, and you received every 

daily summary of sales from the store. Infrequently, you were even 

contacted by telephone confirming whether or not you needed certain of 

the above referenced items to which you responded affirmatively. 

At no time did you inform us, or imply to us, that you did not 

know why we were forwarding all of this material to you. Moreover, 

as a CPA, you had a duty to us to clarify our mutual understanding as to 

what tasks you would perform for us and not remain silent. You should have 

known by our actions that we believed you were maintaing books for us 

as well as ensuring our timely and accurated filing of taxes. 

As a result of your negligent failure to perform, Universal Video 

is liable for Federal and State penalties in excess of $400, and has 

suffered damages resulting from a lack of financial accounting. Specifically, 

vou should have prepared and filed in our behalf (or at least- should 

have informed us to) monthly Federal payroll taxes, State sales taxes, and 

the 1984 Federal Tax. You led us to believe you were reconciling our 

bank statements and maintaing financial records from which we expected 

to receive periodic financial reports. 

Enclosed herewith is payment in the amount of $425 wnich we believe 

to be a fair and equitable settlement for your services. If you are 

willing to accept this as payment please forward to us all of our 

financial records now in your possession. Acceptance of this payment 

will be construed as acceptance of payment in full. In the meantime, we 



will gladly prepare for Mark Walsh and for all partners a close-of-

business tax statement as of the dissolution of that partnership. 

We do not intend to be unkind or unfair with vou. We merely wish 

to achieve a fair, equitable, and proper settlement of this matter. 

Sincerely, 

Gerald Robinson Peter Van Alstyne 
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PURCHASE AGREEMENT 

AGREEMENT made this day of ,| 1986 between 
VIDEO, USA, a Utah corporation (referred to below1 as the Pur­
chaser) and -UNIVERSAL VIDEO, a Utah-partnorohip / (collectively 
referred to below as the Seller) for the purpose of setting forth 
the terms and conditions of the acquisition by the Purchasers of 
the Seller's inventory of its retail video store located at 5444 
S. 900 E. Murray, Utah. 

PURCHASE PRICE The purchase price paid by the Purchasers to 
the Seller is the sum of $25,835.00 to be paid as follows: 

a. The sum of $5,835.00 on June 18, 1986; 

b. A monthly payment amount of for the term 
of 36 months from the date of this document, which payment • ^ 
includes interest and principal payments. ^Ai+x-f^^^'H^^^l-l^ 

C ,-TN \ -Tf Ct,^ rf ^ [^ „ ^ k ^ ^X f ^ „ ^ ^ K fcU a^x % & fa i+~ ^J. A 

J). Interest on the unpaid balance shall accrue at the ^ * 
rate of 10.25% per annum. / /s* \ 

ITEMS PURCHASED The Seller transfers to the Purchasers the ^ N. 
following items and rights as a portion of the sales price: •> C 

a. 870 Beta video tapes as set forth in attached Exhibit 
"A." for a purchase price of $8.00 for each Beta video tape 
(including the descriptive cover box for each tape); 

b. 925 VHS video tapes as set forth in attached Exhibit WB" 
for a purchase price of $19.00 for each VHS video tape 
(including the descriptive cover box for each tape); 

c. 10 Video Cassette recorders for a purchase price of 
$100.00 each; and 

c. One player system consisting of a stereo tuner, two 
speakers and a television monitor for the price of $300.00. 

Any items possessed by the Purchasers in addition to the a 
above items shall be purchased from the Sellers at an additional 5 
cost to the Purchasers. In the event the Sellers are unable to ^ 
supply the full number of tapes set forth above, the purchase <§ 
price shall be adjusted accordingly resulting in an adjusted -£ 
monthly payment. In addition, if the Sellers are unable to , 
provide a descriptive cover box in very good condition for each 
tape, the sales price per video tape shall be reduced by 15%. 

ACQUISITION DATE The Seller shall turn over the above items to 
the Purchasers on the «33<* day of % ^ r ^ , 1986. If the 
Sellers are unable or unwilling to supply the above items by such 
date, the Purchaser may rescind this contract and receive a 
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return of all monies paid to date, plus interest at the rate of 
15% per annum. 

NO ASSUMPTION OF LIABILITIES The Purchaser is buying the 
above items free of all debts, liabilities, liens, security 
interests and claims of any and all parties. In the event any 
third party claims an interest in the assets sold to the 
Purchaser, the Seller agrees to hold the Purchaser harmless, and 
to protect and defend the interest of the Purchaser to all the 
assets set forth above. 

WARRANTY OF TITLE AND OWNERSHIP The Sellers warrant that 
they hold undisputed title to the above assets, that no party has 
a security interest or claim to the assets being purchased, and 
that should any party assert a claim or interest in the assets, 
that the Sellers shall vigorously defend the matter in the 
interest of the Purchasers. The Sellers further warrant that 
they are transferring their entire interest in the assets to the 
Purchasers, and that the undersigned-,—as partners of tho SQIIOP? 
•a4^—a11 of t-hP p*rf-nf>rc; nf f-hp—Seller—and—that no other 
person (s) hold any interest whatsoever in the assets sold to the 
Purchaser. 

PAYMENT OF ATTORNEY FEES AND COSTS In the event either 
party must take legal action to enforce its rights under the 
terms of this contract, the successful party shall be entitled to 
receive its reasonable attorney fees incurred in prosecuting the 
matter. 

APPLICABLE LAW The parties agree that the law of the State 
of Utah shall govern the interpretation of this contract. 

TERMINATION OF INTEREST OF THE SELLER This contract shall 
not give to the Seller any interest in the business of the 
Purchaser,(K*(shall not create a partnership or joint venturet -&&*=-
•shall it givo any right hy thp Roller to any of the aaoetrs— sold-
4»Y--Bre Sellm Lu Llie Fuichaser. £ ^ ^ tAHnJ% + pnhJbJ /XtusUiz ^Jk\.^ ^ 7^ ̂ >^ 

PURCHASER: 
VIDEO USA 

by: 

SELLER: 

GERALD ROBINSON PETER VAN ALSTYN£ 

MAfgt/OAW^LSHV^ \ / J^E ET^eKSON 
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PURCHASE AGREEMENT 

AGREEMENT made this c?3 day of )<u^*-' / 1936 between 
viDCOr USA, a Utah corporation (r^f&rred to below as the Pur­
chaser) and PETER VAN ALSTYNE and GERALD PETERSON (collectively 
referred to below as the Seller) for the purpose of setting forth 
the terms and conditions of the acquisition by the Purchasers of 
the Seller's inventory of its retail video store located at 5444 
3. 900 E. Murray, Utah, 

PURCHASE PRICE The purchase price paid by the Purchasers to 
the Seller is the sum of $25,835.00 to be paid as follows: 

a. The sum of $5,835.00 on June 18, 1986? 

b. A monthly payment amount of $682.00 for the term 
of 36 months from the date of this document, which payment 
includes interest and principal payments. 

c. The first monthly payment shall be made on July 
15, 1986, with each monthly payment thereafter to be made on 
the 15th of each month thereafter until the full amount of 
the purchase price is paid in full. 

d. In the event that any payment is more than 15 days 
late, interest shall accrue on the unpaid monthly amount at 
the rate of 18% per annum until the payment is paid in full. 

e. Interest on the unpaid balance shall accrue at the 
rate of 11.00% per annum. 

f. In the event any payment becomes 30 days de­
linquent, then this agreement shall be in default and the 
entire balance due shall become immediately due and payable 
upon notice by the Seller. In the event the delinquency is 
due to a bookkeeping error, the Seller shall give the Pur­
chaser five (5) days written notice by certified mail of the 
delinquency before declaring the default as set forth above. 

ITEMS PURCHASED The Seller transfers to the Purchasers the 
following items and rights as a portion of the sales price: 

a. 870 Beta video tapes as set forth in dllached Exhibit 
"A." for a purchase price of $8.00 for each Beta video tape 
(including the descriptive cover box for each ta£e); 

b. 925 VHS video tapes as set forth in attached Exhibit "B" 
for a purchase price of $19.00 for each VHS video tape 
(including the descriptive cover box for each tape); 
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c. 10 Video Cassette recorders for a purchase price of 
$100.00 each; and 

c. One player system consisting of a stereo tuner, two 
speakers and a television monitor for the price of $300.00. 

Any items possessed by the Purchasers in addition to the 
above items shall be purchased from the Sellers at an additional 
cost to the Purchasers. u In the event the Sellers are unable to 
supply the full number of tapes set forth above, the -»urchAse 
ptice shall be adjusted accordingly resulting in an adjusted 
monthly payment. In addition, if the Sellers are unable to 
provide a descriptive cover box in very good condition for each 
tape, the sales price per video tape shall be reduced by 1™. 

ACQUISITION DATE The Seller shall turn over the above items 
to the Purchasers on the ?3rd day of June, 1986. If the Sellers 
are unable or unwilling to supply the above items by such date, 
the Purchaser may r€»scind this contract and receive a return of 
all monies paid to date, plus interest at the rate of 15% per 
annum, 

NO ASSUMPTION OF LIABILITIES The Purchaser is buying the 
above items free of all debts, liabilities, liens, security 
interests and claims of any and all parties. In the event any 
third party claims an' interest in the assets sold to the 
Purchaser, the Seller agrees to hold the Purchaser harmless, and 
to protect and defend the interest of the Purchaser to all the 
assets set forth above. 

WARRANTY OF TITLE AND OWNERSHIP The Sellers warrant that 
they hold undisputed title to the above assets, that no party has 
a security interest or claim to the assets being purchased, and 
that should any party assert a claim or interest in the assets, 
that the Sellers shall vigorously defend the matter in the 
interest of the Purchasers. TJys Sellers further warrant that 
they are transferring their entire interest in the assets to the 
Purchasers, and that no other person(s) hold any interest what­
soever in the assets sold to the Purchaser. 

PAYMENT OF ATTORNEY FEES AND COSTS In the event either 
party must take legal action to enforce Its rights under the 
terms of this contract, the successful party shall be entitled to 
receive its reasonable attorney fees incurred in prosecuting the 
matter. 

APPLICABLE LAW The parties agree that the law of the State 
of Utah shall govern the interpretation of this contract. 

TERMINATION OF INTEREST OF THE SELLER This contract shall 
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r ôt give to th*» Seller any interest in the business :»f ••he 
Purchaser, and shall not create a partnership or joint venture. 
The Seller is entitled to a perfected security interest in the 
assets sold to the Purchaser by the filing of an appropriate UCC 
security interest. 

FUHCHAbbK: 
VIDEO USA 

by 

SELLER: 

. j£M0<h> 

/ALST* PETER VAN IALSTYN 



PROMISSORY NOTE 

FOR A GOOD AND SUFFICIENT CONSIDERATION, the receipt of which 
is hereby acknowledged, the undersigned, jointly and severally, 
promise to pay to the order of Jet Star Industries, a Utah cor­
poration, at its office, 1260 East Vine Street, Salt Lake City, 
Utah, the sum of Seventy-Five Thousand Dollars ($75,000), in 
lawful money of the United States of America, together with 
Interest on the unpaid principal balance, from date until paid, 
both before and after judgment, at the cate of 11*0% per annum, 
strictly within the following timesi 

a. The sum of $3,000, or more, on or before the 15th 
day of January, 1985, and the sum of $3,000, or more, on or 
before the 15th day of each and every month until December 
15, 1986, on which the entire balance owing hereunder, both 
principal and accrued interest, is paid in full} and 

b. Balloon payments of $5,000, or more, each, on or 
before the 15th days of March, June and September, 1985. 

If any installment is not paid in full within ten days after its 
due date, or if the undersigned breach any of their covenants and 
obligations, of performance as contained in that certain Agreement 
and that certain Assignment and Assumption Agreement between the 
parties, of. even date herewith, then the entire unpaid balance 
hereof, with interest, shall, at the election of the holder, and 
without notice of said election, at once become due and payable. 
In the event of any such default and acceleration, the under­
signed, jointly and severally, agree to pay to the holder hereof, 
reasonable attorneys fees, legal expenses and lawful collection 
costs in addition to all other sums due hereunder* 

The undersigned shall be entitled to discount the principal 
balance owed hereunder by an amount equal to $1,000 for each full 
calendar month remaining between the date upon which this note, 
both principal and interest, is paid in full, and December 15, 
1986. 

Presentment, demand, protest, notice of dishonor and exten­
sion of time without notice are hereby waived, and the under­
signed consent to the release of any security, or any part 
thereof, with or without substitution. 

This note is secured by a security agreement and assignment 
of lease, both of even date herewith. 

DATED this J'~ day of Dfccei/ber^pa*, 
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March 4, 1992 

Joyce Maughan 
Attorney at Law 
455 South 300 East, Suite 355 
Salt Lake City, Utah 84111 

Dear Joyce: 

We, Peter Van Alstyne and Gerald Robinson, have discussed 
issues and conditions for a settlement^ with Mark Walsh. 

We will accept from Mark Walsh $13,250 payable in full no 
later than May 1, 1992. ($13,000 is the amount Gerald and 
Peter discussed. $250 is the amount neeeded to pay Joyce's 
fees to conduct the settlement proceedings.) 

Mark must waive all claims against Jude Erickson, Gerald 
Robinson and Peter Van Alstyne, The payment of the $13,250 
shall convey to Joyce Maughan simultaneously with the 
release of any judgments against Mark Walsh. 

Joyce Maughan is hereby instructed to convey the amount of 
$13,000 received in settlement from Mark Walsh to Gerald 
Robinson, 

Peter Va 

On the Jj day of WvcorcV . 1992, before me personally appeared 
Peter Van Alstyne whose identity was proved to me on the 
basis of satisfactory evidence to be the person whose name 
is subscribed to the within instrument and acknowledged the 
same, 

Notary Public 
My Commission Expires G> • ̂  U 9 3> 

By 
Gerald Robinson 

On the day of 1992, personally appeared before 
me Gerald Robinson whose identity was proved to me on the 
basis of satsifactory evidence to be the person whose name 
is subscribed to the within instrument and acknowledged the 
same . 

Notary Public 
My Commission Expires 

I , PLAINTIFFS 
§ EXHIBIT 

IL-^-



May 13, 1992 

PETER VAN ALSTYNE 
1306 ROXBURY ROAD 
SALT LAKE CITY, UTAH 
84108 

re: Walsh vs. Erickson 

Dear Peter, 

I am pleased to be able to say that I have settled with 
Gerald Robinson, consistent with the terms extended to me. 

I am grateful to you for your assistance in bringing this 
matter to a head. 

You have suggested that I make my offer to you in writing 
as per our telephone conversation a couple of weeks ago. 

I hereby commit to pay you the balance of the $13,000.00, 
as per my oral commitment to you, and consistent with the notorized 
letter that you sent to Gerald Robinson, which he signed and 
had notorized, before sending it on to your Counsel. 

After Mr. Robinson read the final settlement to me over the 
phone, I instructed by Counsel to back off the Appeal, as we 
had settled the matter, mostly by your assistance. 

I deeply appreciate your leadership in bringing this matter 
to a fair resolution. 

This is my formal offer of settlement that you requested 
on the phone, and I hope that you will get back to me immediately 
as we discussed on the phone. 

Again, I appreciate all of your efforts in finally bringing 
this matter to a conclusion. 

Lndess rega Kindess regards, 

Mark 

PLAINTIFF: 
EXHIBIT 

36>oc?07/9i> 



April 21, 1992 

GERALD 0. ROBINSON 
649 SOUTH ISLAND VIEW DRIVE 
CENTERVILLE, UTAH 
84014 

Dear Mr. Robinson: 

Consistent with our agreement, I enclosed herewith the sum 
of $5,359.23 (five thousand three hundred fifty nine and 23/100) 
as payment in full of the judgment. 

Based in part from what you read to me over the phone, I 
have instructed my Attorney to release you from the appeal, and 
have contacted Peter Van Alstyne that I will be forwarding to him 
the amounts that we discussed. 

After my discussion with you I contacted my bank, met with 
family as well as instructed my Attorney that we had settled this 
case, and have now borrowed the sum enclosed consistent with what 
you read to me over the phone. 

This constitutes payment of one hundred cents on the dollar 
for the judgment, and should enable you to stop paying attorneys 
fees for this unfortunate litigation, as I will have you dismissed 
from the appeal forthwith. 

Kindly return a Satisfaction of Judgment as your earliest 
convenience. 

I wish you the best in future endeavors. 

Kindest regards, 

Mark 0. Walsh 

cc: Peter Van Alstyne 
John Walsh, Attorney 
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the means most effective ana economical under the 
circumstances. The countv executive mav seil ail cap-
turea horses. 1983 

47-2-6. Owners 
Taxes. 

may reclaim — Damages — 

Any person owning anv norses wnicn are running 
at large in any county in wnicn the county executive 
has given notice of intention to majte a drive, as pro­
vided in this chapter, may within 30 days alter the 
posting or the first publication of the notice men­
tioned in Section 47-2-4 file with the county executive 
a description of such horses claimed by him. giving 
the marks and brands, if any. which appear thereon, 
and, if the county executive shall take into its posses­
sion any horses so claimed, it shall by registered let­
ter addressed to the owner or claimant of such horses 
notify him that the same may be claimed within ten 
days from the mailing of such notice: and such owner 
or claimant shall be permitted upon application to 
the board to take possession of such horses upon pay­
ment of the expense of caring for the same from the 
date of capture. If any horses are killed by order of 
the county executive under the provisions of this 
chapter, a description of which has been reported by 
the owner thereof to the board, and ownership of such 
animals can be satisfactorily established, such owner 
shaft receive as damage therefor a sum not exceeding 
$10 for each animal: provided, that he has paid all 
taxes assessed against said animal: provided further, 
that payment of such claims may be made only from 
proceeds of sales of captured horses. 1995 

47-2*7. El iminat ion from private property o n re* 
quest. 

Abandoned horses may be eliminated from pri' 
vately owned land by the county executive in the 
same manner as from the open range when requested 
so to do by the owner of such land. 1995 

TITLE 48 

PARTNERSHIP 

Chapter 
1. General Partnership. 
2. Limited Partnership [Repealed]. 
2a. Utah Revised Uniform Limited Partnership Act' 
2b. Utah Limited Liability Company Act. 

C H A P T E R 1 

G E N E R A L P A R T N E R S H I P 

Section 
48-1-1. Definition of terms. 
48-1-2. Interpretation of knowiedge and notice* 
48-1-3. "Partnership" defined. 
48-1-3.1. Joint venture defined — Application of 

chapter. 
48-1-4. Rules for determining the existence of a 

partnership. 
48-1-5. Partnership property. 
48-1-6. Partner agent of partnership as to part* 

nership business. 
48-1-7. Conveyance of real property of partner* 

ship. 
48-1-8. Partnership bound by admission of part­

ner. 
48-1-9. Partnership charged with knowledge of 

or notice to partner. 

Section 
48-1-10. PartnersniD hound by partners wrong­

ful act 
48-1-11. PartnersniD nouna bv partners breach 

or trust. 
48-1-12. Nature or oartners liability. 
48-1-13. Partner nv estoooei. 
48-1-14. LidDiiuv of incoming partner. 
48-1-15. Ruies determining ngnts and duties of 

partners. 
48-1-16. Partnership books. 
48-1-17. Duty of partners to render information. 
48-1-18. Partner accountable as a fiduciary. 
48-1-19. Right to an account. 
48-1-20. Continuation of partnership beyond 

fixed term. 
48-1-21. Extent of property rights of a partner. 
48-1-22. Nature of a partner's right in specific 

partnership property. 
48-1-23. Nature of partner s interest in the part­

nership. 
48-1-24. Assignment of partners interest. 
48-1-25. Partner's interest subject to charging or­

der. 
48-1-26. "Dissolution" defined. 
48-1-27. Partnership not terminated by dissolu­

tion. 
4fc-1-2B. Causes of dissolution. 
48-1-29. Dissolution by decree of court. 
48-1-30. General effect of dissolution on author­

ity of partner. 
48-1-31. Right of partner to contribution from co­

partners after dissolution. 
48-1-32. Power of partner to bind partnership to 

third persons after dissolution. 
48-1-33. Effect of dissolution on partner's exist­

ing liability. 
48-1-34. Right to wind up. 
48-1-35. Rights of partners to application of part­

nership property. 
48-1-36. Rights where partnership is dissolved 

for fraud or misrepresentation. 
48-1-37. Ruies for distribution. 
48-1-38. Liability of persons continuing the busi­

ness in certain cases. 
48-1-39. Rights of retiring or estate of deceased 

partner when the business is contin­
ued. 

48-1-40. Accrual of actions. 

48-1-1. Definit ion of terms. 
In this chapter: 

"Court" includes every court and judge having 
^uxiedictvwx u\ th& cas&. 

"Business" includes every trade, occupation or 
profession. 

"Person" includes individuals, partnerships, 
corporations and other associations. 

"Bankrupt" includes bankrupt under the fed­
eral bankruptcy laws or insolvent under any 
state insolvency law. 

"Conveyance" includes every assignment, 
lease, mortgage or encumbrance. 

"Real property** includes land and any interest 
or estate in land. 1963 

48-1-2. Interpretat ion of k n o w i e d g e a n d not ice . 
(1) Within the meaning of this chapter, a person is 

deemed to have knowiedge of a fact not only when he 
has actual knowledge thereof, but also when he has 
knowiedge of such other facts that to act in disregard 
of them shows bad faith. 
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(2) A person has notice of a tact within the mean­
ing of this cnaDter when the person who claims the 
benefit of the notice: 

ia/ states the fact to such person: or. 
«b» delivers throuen the mail, or by other 

means of communication, a written statement of 
the fact to sucn person, or to a proper person at 
his place of business or residence. 1953 

48-1-3. "Partnership" def ined. 
A partnership is an association of two or more per­

sons to carry on as co-owners a business for profit. 
But any association formed under any other statute 

of this state, or any statute adopted by authority 
other than the authority of this state, is not a part­
nership under this chapter, unless such association 
would have been a partnership in this state prior to 
the adoption of this chapter: but this chapter shall 
apply to limited partnerships except in so far as the 
statutes relating to such partnerships are inconsis­
tent herewith. 1953 

48-1-3.1. Joint venture defined — Application of 
chapter. 

(1) A joint venture is an association of two or more 
persons to carry on as co-owners of a s ingle business 
enterprise. 

(2) This chapter governs the property and transfer 
rights of joint ventures. 1985 

48-1-4. Rules for determining the existence of a 
partnership. 

In determining whether a partnership exists these 
rules shall apply: 

(1) Except as provided by Section 48-1-13, per­
sons who are not partners as to each other are 
not partners as to third persons. 

(2) Joint tenancy, tenancy in common, tenancy 
by entireties, joint property, common property, or 
part ownership does not of itself establish a part­
nership, whether such co-owners do or do not 
share any profits made by the use of the property. 

(3) The sharing of gross returns does not of 
itself establish a partnership, whether or not the 
persons sharing them have a joint or common 
right or interest in any property from which the 
returns are derived. 

(4) The receipt by a person of a share of the 
profits of a business is prima facie evidence that 
he is a partner in the business, but no such infer­
ence shall be drawn if such profits were received 
in payment: 

(a) As a debt by instal lments or otherwise. 
(b) As wages of an employee or rent to a 

landlord. 
(c) As an annuity to a widow or represen­

tat ive of a deceased partner. 
(d) As interest on a loan, though the 

amounts of payment vary with the profits of 
the business. 

(e) As the consideration for the sale of the 
good will of a business or other property by 
installments or otherwise. 1953 

48-1-5. Par tnersh ip property . 
All property originally brought into the partner­

ship stock, or subsequently acquired by purchase or 
otherwise on account of the partnership, is partner­
ship property. 

Unless the contrary intention appears, property ac­
quired with partnership funds is partnership prop­
erty. 

Any estate in real property may be acquired in the 
partnership name. Title so acquired can be conveyed 
oniy in the partnership name. 

A conveyance co a partnership in the partnership 
name, thouen without woras of inheritance, passes 
the entire estate of :.he grantor, unless a contrary 
intent aopears. 1953 

48-1-6. Partner agent of partnersh ip a s to part­
nership business. 

< 1) Every partner is an agent of the partnership for 
the purpose of its business, and the act of every part­
ner, including the execution in the partnership name 
of any instrument for apparently carrying on in the 
usual way the business of the partnership of which he 
is a member, binds the partnership, unless the part­
ner so acting has in fact no authority to act for the 
partnership in the particular matter and the person 
with whom he is dealing has knowledge of the fact 
that he has no such authority. 

(2) An act of a partner which is not apparently for 
the carrying on of the business of the partnership in 
the usual way does not bind the partnership, unless 
authorized by the other partners. 

(3) Unless authorized by the other partners or un­
less they have abandoned the business, one or more 
but less than all of the partners have no authority to: 

la) Assign the partnership property in trust 
for creditors or on the assignee's promise to pay 
the debts of the partnership. 

(b) Dispose of the good will of the business. 
(c) Do any other act which would make it im­

possible to carry on the ordinary business of the 
partnership. 

(d) Confess a judgment. 
(e) Submit a partnership claim or liability to 

arbitration or reference. 
(4) No act of a partner in contravention of a restric­

tion on authority shall bind the partnership to per­
sons having knowledge of the restriction. 1953 

48-1-7. C o n v e y a n c e of real property of partner­
ship. 

Where title to real property is in the partnership 
name, any partner may convey title to such property 
by a conveyance executed in the partnership name; 
but the partnership may recover such property, un­
less the partner's act binds the partnership under the 
provisions of Section 48-1-6(1), or unless such prop­
erty has been conveyed by the grantee or a person 
claiming through such grantee to a holder for value 
without knowledge that the partner in making the 
conveyance has exceeded his authority. 

Where title to real property is in the name of the 
partnership a conveyance executed by a partner in 
his own name passes the equitable interest of the 
partnership, provided the act is one within the au­
thority of the partner under the provisions of Section 
48-1-6(1). 

Where title to real property is in the name of one or 
more but not all of the partners, and the record does 
not disclose the right of the partnership, the partners 
in whose name the title stands may convey title to 
such property, but the partnership may recover such 
property, if the partners' act does not bind the part­
nership under the provisions of Section 48-1-6(1), un­
less the purchaser or his assignee is a holder for value 
without knowledge. 

Where the title to real property is in the name of 
one or more or ail of the partners, or in a third person 
in trust for the partnership, a conveyance executed by 
a partner in the partnership name, or in his own 
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name, passes the equitable interest of tne partner­
ship, provided the act is one within the authority of 
the partner under the provisions of Section >V&«1-6<1V 

Where the title to real property is in the names of 
all the partners a conveyance executed by ail the 
partners passes ail tneir rights in sucn proDertv. 1953 

48-1-8. Partnership bound by admission of 
partner. 

An admission or representation made by any part­
ner concerning partnership affairs within the scope of 
his authority as conferred by this chapter is evidence 
against the partnership. 1953 

48-1-9. Partnership charged with knowledge of 
or notice to partner. 

Notice to any partner of any matter relating to 
partnership affairs, and the knowledge of the partner 
acting in the particular matter, acquired while a 
partner or then present to his mind, and the knowl­
edge of any other partner who reasonably could and 
should have communicated it to the acting partner, 
operates as notice to or knowledge of the partnership, 
except in the case of a fraud on the partnership com­
mitted by or with the consent of that partner. 1953 

48-1-10. Partnership bound by partner's wrong­
ful act. 

Where by any wrongful act or omission of any part­
ner acting in the ordinary course of the business of 
the partnership or with the authority of his copart­
ners loss or injury is caused to any person, not being a 
partner in the partnership, or any penalty is in­
curred, the partnership is liable therefor to the same 
extent as the partner so acting or omitting to act. 

1953 

48-1-11. Partnership bound by partner's breach 
of trust 

The partnership is bound to make good the loss: 
(1) where one partner acting within the scope 

of his apparent authority receives money or prop­
erty of a third person and misapplies it; and. 

(2) where the partnership in the course of its 
business receives money or property of a third 
person and the money or property so received is 
misapplied by any partner while it is in the cus­
tody of the partnership. 1963 

48-1-12. Nature of partner's liability. 
All partners are liable: 

(1) Jointly and severally for everything 
chargeable to the partnership under Sections 
48-1-10 and 48-1-11. 

(2) Jointly for all other debts and obligations 
of the partnership; but any partner may enter 
into a separate obligation to perform a partner* 
ship contract. 1953 

48-1-13. Partner by es toppel . 
(1) When a person by words spoken or written or 

by conduct represents himself, or consents to an­
other's representing him, to anyone as a partner, in 
an existing partnership or with one or more persons 
not actual partners, he is liable to any such person to 
whom such representation has been made who has on 
the faith of such representation given credit to the 
actual or apparent partnership, and, if he has made 
such representation or consented to its being made in 
a public manner, he is liable to such person, whether 
the representation has or has not been made or com­
municated to such person so giving credit by, or with 
the knowledge of. the apparent partner making the 
representation or consenting to its being made. 

a' When a oartnership liability results, he is 
liaole as if he were an actual memoer of the part-
nersmD. 

'hi When no partnersniD iiaoiiitv results, he is 
IiaDie '.ointtv with the other persons. if any. so 
consenting to tne contract or reoresentation as to 
incur iiaomty: otherwise, separately. 

12) When a Derson has oeen thus represented to be 
a partner in an existing partnersnip, or with one or 
more persons not actual partners, he is an agent of 
the persons consenting to such representation to bind 
them to the same extent and in the same manner as 
though he were a partner in fact, with resoect to per­
sons who reiy upon the representation. Where all the 
members of an existing partnership consent to the 
representation, a partnership act or obligation re­
sults: but in ail other cases it is the joint act or obliga­
tion of the person acting and the persons consenting 
to the representation. 1953 

48-1-14. Liability of incoming partner. 
A person admitted as a partner into an existing 

partnership is liable for all the obligations of the 
partnership arising before his admission as if he had 
been a partner when such obligations were incurred, 
except that his liability shall be satisfied only out of 
partnership property. 1953 

48-1-15. Rules determining rights and duties of 
partners. 

The rights and duties of the partners in relation to 
the partnership shall be determined, subject to any 
agreement between them, by the following rules: 

(1) Each partner shall be repaid his contribu­
tions, whether by way of capital or advances to 
the partnership property, and share equally in 
the profits and surplus remaining after all liabil­
ities, including those to partners, are satisfied; 
and must contribute towards the losses, whether 
of capital or otherwise, sustained by the partner­
ship according to his share in the profits. 

(2) The partnership must indemnify every 
partner in respect of payments made and per­
sonal liabilities reasonably incurred by him in 
the ordinary and proper conduct of its business, 
or for the preservation of its business or property. 

(3) A partner who in aid of the partnership 
makes any payment or advance beyond the 
amount of capital which he agreed to contribute 
shall be paid interest from the date of the pay­
ment or advance. 

(4) A partner shall receive interest on the capi­
tal contributed by him only from the date when 
repayment should be made. 

(5) All partners have equal rights in the man­
agement and conduct of the partnership busi­
ness. 

(6) No partner is entitled to remuneration for 
acting in the partnership business, except that a 
surviving partner is entitled to reasonable com­
pensation for his services in winding up the part­
nership affairs. 

(7) No person can become a member of a part­
nership without the consent of ail the partners. 

(8) Any difference arising as to ordinary mat­
ters connected with the partnership business 
may be decided by a majority of the partners; but 
no act in contravention of any agreement be­
tween the partners may be done rightfully with­
out the consent of all the partners. isss 
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48-1-16. Partnership books. 
The partnership books shall be kept, subject to any 

agreement between the partners, at the principal 
place of business of the partnership, and every part­
ner shall at all times have access to and may inspect 
and copy anv of them 1953 

48-1-17. D u t y of partners to render information. 
Par tne r s shall render on demand t rue and full in­

formation of all things affecting the par tnership to 
any par tner , or the legal representatives of any de­
ceased partner , or pa r tne r under legal disability 1953 

48-1*18. Partner accountable as a fiduciary. 
Every par tner mus t account to the par tnership for 

any benefit, and hold as trustee for it any profits, 
derived by him without the consent of the other part­
ners from any transaction connected with the forma­
tion, conduct or liquidation of the par tnership or from 
any use by him of its property 

This section applies also to the representat ives of a 
deceased par tner engaged in the liquidation of the 
affairs of the par tnership as the personal representa­
tives of the last surviving partner . 1953 

48-1-19. Right to an a c c o u n t 
Any par tner shall have the right to a formal ac­

count as to par tnership affairs. 
(1) If he is wrongfully excluded from the part­

nership business or possession of its property by 
his copartners. 

(2) If the nght exists under the terms of any 
agreement 

(3) As provided by Section 48-1-18 
(4) Whenever other circumstances render it 

jus t and reasonable. 1953 

48-1-20. Continuat ion of partnership beyond 
fixed term. 

When a par tnership for a fixed term or par t icular 
under tak ing is continued after the terminat ion of 
such te rm or par t icular under taking without any ex­
press agreement , the r ights and duties of the par tners 
remain the same as they were a t such terminat ion so 
far as is consistent with a par tnership a t will. 

A continuation of the business by the par tners , or 
such of them as habi tual ly acted therein dur ing the 
term, without any set t lement or liquidation of the 
par tnersh ip affairs, is pr ima facie evidence of a con­
t inuat ion of the par tnership. 1953 

48-1-21. Extent of property rights of a partner. 
The property r ights of a par tner are (1) his r ights in 

specific par tnership property. (2) his interest in the 
par tnership and (3) his r ight to part icipate in the 
management . 1953 

48-1-22. Nature of a partner's right in specif ic 
partnership property. 

( D A par tner is co-owner with his par tners of spe­
cific par tnership property holding as a tenant in part­
nership. 

(21 The incidents of this tenanc> are such that* 
ta» A partner, subject to the provisions of this 

chapter and to anv agreement between the part­
ners, has an equal right with his par tners to pos­
sess specific partnership property for partnersnip 
purposes but he has no right to possess such 
property for anv other purpose without the con­
sent of his par tners 

(b* A p a r t n e r s right in specific partnership 
propertv it. not assignable except in connection 
with the assignment of r ights of all the par tners 
in the same propertv 

i d A pa r tne r s right in specific partnership 
property is not subject to a t tachment or execu­
tion, except on a claim against the partnership 
When partnership property is attached for a part­
nership debt, the partners, or any of them, or the 
representative of a deceased partner, cannot 
claim any right under the homestead or exemp­
tion laws 

id) On the death of a par tner his right in spe­
cific partnership property vests in the surviving 
partner or partners, except where the deceased 
was the last surviving partner , when his n g h t in 
such property vests in his legal representatives 
Such surviving partner or par tners , or the legal 
representatives of the last surviving partner, has 
no n g h t to possess the partnership property for 
any but a partnership purpose. 

le) A pa r tne r s right in specific partnership 
property is not subject to dower, curtesy, or al­
lowances to widows, heirs or next of km. 1953 

48-1-23. Nature of partner's interest in the part­
nership. 

A partners interest in the partnership is his share 
of the profits and surplus, and the same is personal 
property 1953 

48-1-24. Assignment of partner's interest. 
A conveyance by a partner of his interest in the 

partnership does not of itself dissolve the partnership, 
or, as against the other partners in the absence of 
agreement, entitle the assignee during the contin­
uance of the partnership to interfere in the manage­
ment or administration of the partnership business or 
affairs, or to require any information or account of 
partnership transactions, or to inspect the partner­
ship books; but it merely entitles the assignee to re­
ceive in accordance with his contract the profits to 
which the assigning partner would otherwise be enti­
tled. 

In case of a dissolution of a partnership, the as­
signee is entitled to receive his assignors interest, 
and may require an account from the date only of the 
last account agreed to by all the partners 1953 

48-1-25. Partner's interest subject to charging 
order. 

(1) On due application to a competent court by any 
judgment creditor of a partner the court which en­
tered the judgment, order or decree, or any other 
court, may charge the interest of the debtor partner 
with payment of the unsatisfied amount of such judg­
ment debt with interest thereon and may then or 
later appoint a receiver of his share of the profits and 
of any other money due or to fall due to him in respect 
of the partnership, and make all other orders, direc­
tions, accounts and inquiries which the debtor part­
ner might have made or which the circumstances of 
the case may require 

(2) The interest charged may be redeemed at any 
time before foreclosure, or, in case of a sale being 
directed bv the court, may be purchased without 
therebv causing a dissolution 

ta> with separate property, by any one or more 
of the partners or 

<b> with partnership propem. by any one or 
more of the partners with the consent of all the 
partners wnose interests are not so charged or 
sold 

(3) Nothing in this chapter shall be held to deprive 
a partner of his right, if any. under the exemption 
laws as regards his interest in the partnership 1953 
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48-1-26. "Disso lut ion" defined. 
The dissolution of a partnersnip is the change in 

the relation of the partners caused by any partner 
ceasing to be associated in the carrying on. as distin­
guished from tne winding up. of the Dusiness. 1953 

48-1-27. Partnership not terminated by dissolu­
tion. 

On dissolution a partnership is not terminated, but 
continues until the winding up of partnership affairs 
is completed. 1963 

48-1-28. Causes of dissolution. 
Dissolution is caused: 

(1) Without violation of the agreement be­
tween the partners: 

(a) By the termination of the definite term 
or particular undertaking specified in the 
agreement. 

(b) By the express will of any partner 
when no definite term or particular under­
taking is specified. 

(c) By the express will of all the partners 
who have not assigned their interests, or suf­
fered them to be charged for their separate 
debts, either before or after the termination 
of any specified term or particular undertak­
ing. 

(d) By the expulsion of any partner from 
the business bona fide in accordance with 
such a power conferred by the agreement be­
tween the partners. 

(2) In contravention of the agreement between 
the partners, where the circumstances do not per­
mit a dissolution under any other provision of 
this section, by the express will of any partner at 
any t ime. 

(3) By any event which makes it unlawful for 
the business of the partnership to be carried on or 
for the members to carry it on in partnership. 

(4) By the death of any partner. 
(5) By the bankruptcy of any partner or the 

partnership. 
(6) By decree of court under Section 48-1-29. 

1963 

48-1*29. Dissolution by decree of court 
(1) On application by or for a partner the court 

shall decree a dissolution w h e n e v e r 
(a) A partner has been declared a lunatic in 

any judicial proceeding or is shown to be of un­
sound mind. 

(b) A partner becomes in any other way inca­
pable of performing his part of the partnership 
contract. 

(c) A partner has been guilty of such conduct 
as tends to affect prejudicially the carrying on of 
the business. 

(d) A partner willfully or persistently commits 
a breach of the partnership agreement, or other­
wise so conducts himself in matters relating to 
the partnership business that it is not reasonably 
practicable to carry on the business in partner­
ship with him. 

(e) The business of the partnership can only be 
carried on at a loss. 

(f> Other circumstances render a dissolution 
equitable. 

(2) On the application of the purchaser of a part­
ner's interest under Section 48-1-24 or 48-1-25: 

(a) After the termination of the specified term 
or particular undertaking. 

«b» At anv time, tr* tne partnersnip was d part-
nersniD at will, wnen the interest was assicfned 
or wnen the cnarging oraer was issued. 1953 

48-1-30. General effect of d isso lut ion on author­
ity of partner. 

ExceDt so far as mav oe necessary to wma UD part­
nersnip affairs or to comDiete transactions begun but 
not then timsneu. aissoiution terminates ail author­
ity of any partner to act for the partnersnic 

11) With respect to the partners: 
< a> when the dissolution is not by the act. 

bankruptcy or death of a partner: or. 
<b> when the dissolution is by such act. 

bankruptcy or death of a partner in cases 
where Section 48-1-31 so requires. 

(2) With respect to persons not partners as de­
clared in Section 48-1-32. 1953 

48-1-31. Right of partner to contr ibut ion from 
copartners after dissolution. 

Where the dissolution is caused by the act. death or 
bankruptcy of a partner each partner is liable to his 
copartners for his share of any liability created by 
any partner acting for the partnership as if the part­
nership had not been dissolved unless: 

(1) The dissolution being by act of any partner, 
the partner acting for the partnership had knowl­
edge of the dissolution, or, 

(2) The dissolution being by the death or bank­
ruptcy of a partner, the partner acting for the 
partnership had knowledge or notice of the death 
or bankruptcy. 1953 

48-1-32. Power of partner to bind partnership 
to third persons after dissolution. 

(1) After dissolution a partner can bind the part­
nership, except as provided in paragraph (3): 

(a) By any act appropriate for winding up part­
nership affairs or completing transactions unfin­
ished at dissolution. 

(b) By any transaction which would bind the 
partnership, if dissolution had not taken place, 
provided the other party to the transaction: 

1st Had extended credit to the partnership 
prior to dissolution and had no knowledge or 
notice of the dissolution; or, 

2nd Though he had not so extended credit, 
had nevertheless known of the partnership 
prior to dissolution, and, having no knowl­
edge or notice of dissolution, the fact of disso­
lution had not been advertised in a newspa­
per of general circulation in the place (or in 
each place, if more than one) at which the 
partnership business was regularly carried 
on. 

(2) The liability of a partner under paragraph 
(1Kb) shall be satisfied out of partnership assets alone 
when such partner had been prior to dissolution: 

(a> unknown as a partner to the person with 
whom the contract is made; and, 

(b) so far unknown and inactive in partnership 
affairs that the business reputation of the part­
nership could not be said to have been in any 
degree due to his connection with it. 

(3) The partnership is in no case bound by any act 
of a partner after dissolution: 

(a) where the partnership is dissolved because 
it is unlawful to carry on the business, unless the 
act is appropriate for winding up partnership af­
fairs; or, 

(b) where the partner has become bankrupt; 
or. 
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i c wnere trie partner nab no autnonrv to wind 
UD partnersniD aifairs exceDt bv a transaction 
with one wno 

Lbt Haa extenaea creait to tne DartnersniD 
prior to dissolution ana haa no Knowledge or 
notice 01 nis want ot authontv :>r 

2nd Had not extended credit to the part­
nersniD prior to dissolution, and. having no 
knowledge or notice of his want oi authontv, 
the fact ot his want of authontv has not been 
advertised in the manner provided for adver­
tising the fact of dissolution in paragrapn 
(l)(b> 2nd. 

(4) Nothing in this section shall affect the liability 
under Section 48-1-13 of any person wno after disso­
lution represents himself or consents to another's 
representing him as a partner m a partnership en­
gaged in carrying on business. H953 

48- L-33. Effect of dissolution on partner's exist­
ing liability. 

(1) The dissolution of a partnership does not of it­
self discharge the existing liability of any partner. 

(2) A partner is discharged for any existing liabil­
ity upon dissolution of the partnership by an agree­
ment to that effect between himself, the partnership 
creditor and the person or partnership continuing the 
business; and such agreement may be inferred from 
the course of dealing between the creditor having 
knowledge of the dissolution and the person or part­
nership continuing the business. 

(3) Where a person agrees to assume the existing 
obligations of a dissolved partnership, the partners 
whose obligations have been assumed shall be dis­
charged from any liability to any creditor of the part­
nership who, knowing of the agreement, consents to a 
material alteration in the nature or time of payment 
of such obligations. 

(4) The individual property of a deceased partner 
shall be liable for all obligations of the partnership 
incurred while he was a partner, but subject to the 
prior payment of his separate debts. 1953 

48-1-34. Right to wind up . 
Unless otherwise agreed, the partners who have 

not wrongfully dissolved the partnership or the legal 
representatives of the last surviving partner, not 
bankrupt, has the nght to wind up the partnership 
affairs; provided, however, that any partner, his legal 
representatives or his assignee upon cause shown 
may obtain a winding up by the court. 1853 

48-1-35. Rights of partners to appl icat ion of 
partnership property. 

(L) When dissolution is caused in any way, except 
in contravention of the partnership agreement, each 
partner, as against his copartners and all persons 
claiming through them in respect of their interests in 
the partnership, unless otherwise agreed, may have 
the partnership property applied to discharge its lia­
bilities, and the surplus applied to pay in cash the net 
amount owing to the respective partners. But if disso­
lution is caused by expulsion of a partner, bona fide 
under the partnership agreement, and if the expelled 
partner is discharged from all partnership liabilities 
either by payment or agreement under Section 
48-1-33(2), he shall receive in cash only the net 
amount due him from the partnership. 

(2) When dissolution is caused in contravention of 
the partnership agreement the nghts of the partners 
shall be as follows: 

(a) Each partner who has not caused dissolu­
tion wrongfully shall have: 

.->t \i\ tne nenta ^Deemed in paragraph 
x or this -ection ana 

2nd The ngnt as against eacn Dartner who 
nas caused :ne dissolution wronemllv to 
damages tor oreacn ot tne agreement 

b» The Dartner^ wno nave not caused the dis­
solution wrongruih .: tnev ail desire to continue 
the business in tne same name eitner ov them­
selves or jointiv with otners. mav do so aunng 
the agreed term tor the partnersnip. and for that 
purpose mav possess the partnersniD property; 
provided, thev pav to anv partner wno has caused 
the dissolution wrongiullv the value of his inter­
est in the partnership at the dissolution, less any 
damages recoverable under clause i2)(ai 2nd of 
this section or secure the payment by bond ap­
proved by the court, and in like manner indem­
nify him against all present or future partner­
ship liabilities. 

(c) A partner who has caused the dissolution 
wrongfully shall have: 

1st If the business is not continued under 
the provisions of paragraph (2Mb), all the 
nghts of a partner under paragraph (1), sub­
ject to clause (2)(a> 2nd of this section. 

2nd If the business is continued under 
paragraph (2)(b> of this section, the nght as 
against his copartners, and all claiming 
through them, in respect of their interests in 
the partnership, to have the value of his in­
terest in the partnership, less any damages 
caused to his copartners by the dissolution, 
ascertained and paid to him m cash, or the 
payment secured by bond approved by the 
court, and to be released from all existing 
liabilities of the partnership; but in ascer­
taining the value of the partner's interest 
the value of the good will of the business 
shall not be considered. 1953 

48-1-36. Rights where partnership is d i sso lved 
for fraud or misrepresentation. 

Where a partnership contract is rescinded on the 
ground of the fraud or misrepresentation of one of the 
parties thereto, the party entitled to rescind is, with­
out prejudice to any other nght. entitled: 

(1) to a lien on, or n g h t of retention of, the 
surplus of the partnership property, after satisfy­
ing the partnership liabilities to third persons, 
for any sum of money paid by him for the pur­
chase of an interest in the partnership and for 
any capital or advances contnbuted by him; and, 

(2) to stand, after all liabilities to third per­
sons have been satisfied, in the place of the credi­
tors of the partnership for any payments made by 
him in respect of the partnership liabilities; and, 

(3) to be indemnified by the person guilty of 
the fraud or making the representation against 
all debts and liabilities of the partnership. 1853 

48-1-37. Rules for distribution. 
In settling accounts between the partners after dis­

solution the following rules shall be observed, subject 
to any agreement to the contrary: 

(1) The assets of the partnership are: 
(a) The partnership property. 
(b) The contnbutions of the partners nec­

essary for the payment of all the liabilities 
specified in Subsection (2). 

(2) The liabilities of the partnership shall rank 
in order of payment, as follows: 
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a Those )wintr to creditor- >ther than 
partners 

b Those owing to partner* uner rhan tor 
capital ana Drones 

c Those )wing to partner* in reboect 01 
capital 

d) Thobe owing to partner* in resoect or 
profits 

(3) The assets snail be applied in the order ot 
their declaration in Subsection 11) to the satisiac-
tion of the liabilities 

<4) The partners shall contribute as provided 
bv Subsection 48-l-15i 1) the amount necessarv to 
satisfv the liabilities, but if anv but not all. of 
the partners are insolvent or not being subject 
to process, refuse to contribute, the other part­
ners shall contribute their share of the liabilities, 
and in the relative proportions in which thev 
share the profits the additional amount neces­
sary to pay the liabilities 

(5) An assignee for the benefit of creditors, or 
any person appointed by the court, shall have the 
nght to enforce the contributions specified in 
Subsection (4) 

(6) Any partner or his legal representative 
shall have the right to enforce the contnbutions 
specified in Subsection (4) to the extent of the 
amount which he has paid in excess of his share 
of the liability 

(7) The individual property of a deceased part­
ner shall be liable for the contributions specified 
in Subsection (4) 

(8) When partnership property and the indi­
vidual properties of the partners are in the pos­
session of a court for distribution, partnership 
creditors shall have priority on partnership prop* 
erty and separate creditors on individual prop­
erty, saving the rights of hen or secured creditors 
as heretofore 

(9) Where a partner has become bankrupt or 
his estate is insolvent, the claims against his sep­
arate property shall rank in the following order 

(a) Those owing to separate creditors. 
(b) Those owing to partnership creditors. 
(c) Those owing to partners by way of con­

tribution. 1992 

48-1-38. Liability of persons cont inuing the 
business in certain cases. 

(1) When any new partner is admitted into an ex­
isting partnership, or when any partner retires and 
assigns (or the representatives of a deceased partner 
assign) his rights m partnership property to two or 
more of the partners, or to one or more of the partners 
and one or more third persons, if the business is con­
tinued without liquidation of the partnership affairs, 
creditors of the first, or dissolved, partnership are 
also creditors of the partnership so continuing the 
business. 

(2) When all but one partner retire and assign (or 
the representatives of a deceased partner assign) 
their rights in partnership property to the remaining 
partner, who continues the business without liquida­
tion of partnership affairs either alone or with others, 
creditors of the dissolved partnership are also credi­
tors of the person or partnership so continuing the 
business. 

(3) When any partner retires or dies and the busi­
ness of the dissolved partnership is continued, as set 
forth in paragraphs (1) and (2) of this section, with 
the consent of the retired partner or the representa­
tives of the deceased partner, but without any assign­

ment n hib ngnt n partnersnip propem ngnts rt 
creditor* or tne aibboivea partnership and or creditor* 
ot rne person or oartnersniD continuing ne nusiness 
»naii De ab u sucr assignment had been nade 

4 When ail ttie partner* >r '"heir representative^ 
assign cfteir "lenta n partnersnip propem o one or 
more third personb wno promise ro pav tne deots and 
wno continue the ousinebs or the dissolved partner 
ship creditors or rhe dissolved oartnersniD are aiso 
creditors oi the person or oartnersniD continuing tne 
business 

<5» When anv partner wrongiulh causes a dissolu­
tion ano the remaining partners continue the busi­
ness under the provisions of Section 48-l-35i2)ibi ei­
ther alone or with others and without liquidation of 
the partnership affairs creditors of the dissolved 
partnership are also creditors of the person or part­
nership continuing the business 

(6) When a partner is expelled and the remaining 
partners continue the business either alone or with 
others, without liquidation of the partnership affairs, 
creditors of the dissolved partnership are also credi­
tors of the person or partnership continuing the busi­
ness 

(7) The liability of a third person becoming a part­
ner m the partnership continuing the business under 
this section, to the creditors of the dissolved partner­
ship shall be satisfied out of partnership property 
onlv 

(8) When the business of a partnership after disso­
lution is continued under anv conditions set forth in 
this section, the creditors of the dissolved partner­
ship, as against the separate creditors of the retiring 
or deceased partner or the representatives of the de­
ceased partner, have a pnor nght to any claim of the 
retired partner or the representatives of the deceased 
partner against the person or partnership continuing 
the business on account of the retired or deceased 
partner s interest in the dissolved partnership, or on 
account of any consideration promised for such inter­
est, or for his right in partnership property 

(9) Nothing m this section shall be held to modify 
any right of creditors to set aside any assignment on 
the ground of fraud 

(10) The use by the person or partnership continu­
ing the business of the partnership name, or the 
name of a deceased partner as part thereof, shall not 
of itself make the individual property of the deceased 
partner liable for any debts contracted by such person 
or partnership. 1953 

48-1-39. Rights of rearing or estate of deceased 
partner when the business is contin­
ued. 

When any partner retires or dies and the business 
is continued under any of the conditions set forth in 
Section 48-1-38(1), (2), (3), (5), (6), or Section 
48-l-35(2)(b) without any settlement of accounts as 
between him or his estate and the person or partner­
ship continuing the business, unless otherwise 
agreed, he or his legal representatives as against 
such persons or partnership may have the value of his 
interest at the date of dissolution ascertained, and 
shall receive as an ordinary creditor an amount equal 
to the value of his interest in the dissolved partner­
ship with interest, or, at his option or at the option of 
his legal representatives, in lieu of interest, the 
profits attributable to the use of his right in the prop­
erty of the dissolved partnership; provided, that the 
creditors of the dissolved partnership as against the 
separate creditors or the representative of the retired 
or deceased partner shall have priority on any claim 
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ansm? under this section, as provided by Section 
48-1-38(8). 1963 

48-1-40. Accrual of actions. 
The right to an account of his interest shall accrue 

to any partner or his legal representative as against 
the winding-up partners or the surviving partners or 
the person or partnership continuing the business, at 
the date of dissolution in the absence of any agree-
mem: to the contrary. uiss 

CHAPTER 2 

LIMITED P A R T N E R S H I P 

(Repealed by Laws 1990, ch. 233, § 71.) 

48-2-1 to 48-2.27. Repealed. 

CHAPTER 2a 

UTAH REVISED UNIFORM LIMITED 
PARTNERSHIP ACT 

Article I 

General Provisions 

Section 
48-2a-101. Definitions. 
48-2a-102. Name. 
48-2a-103. Reservation of name. 
48*2a-103.5. Limited partnership name — Limited 

rights. 
48-2a-104. Registered agent 
43-2a-105. Records to be kept. 
48*2a-106. Nature of business. 
48-2a-107. Business transactions of partner with 

partnership. 

Article II 

Certificates of Limited Partnership 

48-2a-201. Certificate of limited partnerships. 
48*2a-202. Amendment to certificate. 
48-2a-203. Voluntary cancellation of certificate. 
48-2a-203.5. Involuntary cancellation of certificate. 
48*2a.204. Execution of certificates. 
48-2a*205. Execution by judicial act. 
48-2a-206. Filing with the division. 
48-2a-207. Liability for false statement in certifi­

cate. 
48-2a-208. Scope of notice. 
48-2a*209. Delivery of certificates to limited part-

ners. 
48-2a-210. Annual report. 

Article HI 

Limited Partners 

48-2a-301. Admission of additional limited part­
ners. 

48-2a-302. Voting. 
48-2a-303. Liability to third parties. 
48-2a*304. Person erroneously believing himself 

to be a limited partner. 
48-2a-3G5. Inspection of records — Right to infor* 

mation. 

Article IV 

General Partners 

48-2a*401. Admission of additional general part­
ners. 

Section 
48-2a-402. Events of withdrawal. 
48-2a-403. General powers and liabilities. 
48-2a-404. Contnoutions by general partners. 
48-2a-405. Votine. 

Article V 

Finance 

48-2a-501. Form of contribution. 
48-2a-502. Liability for contribution. 
48-2a-503. Sharing of profits and losses. 
48-2a-504. Sharing of distributions. 

Article VI 

Distributions and Withdrawal 

48-2a-601. Interim distributions. 
48«2a-602. Withdrawal of general partner. 
48-2a-603. Withdrawal of limited partners. 
48-2a>604. Distribution upon withdrawal. 
48-2a-605. Distribution in kind. 
48-2a-606. Right to distribution. 
48-2a-607. Limitations on distributions. 
48-2a-608. Liability upon return of contribution. 

Article VII 

Assignment of Partnership Interests 

48-2a-701. Nature of partnership interest. 
48>2a-702. Assignment of partnership interest. 
48-2a-703. Rights of creditor. 
48-2a*704. Right of assignee to become limited 

partner. 
48-2a-705. Power of estate of deceased or incom­

petent partner. 

Article VHI 

Dissolution 

48-2a*801. Nonjudicial dissolution. 
48-2a-802. Judicial dissolution. 
48-2a-803. Winding up. 
48-2a*804. Distribution of assets. 

Article DC 

Foreign Limited Partnerships 

48-2a-901. Law governing. 
48-2a*902. Registration. 
48-2a-903. Issuance of registration. 
48-2a-904. Name. 
48-2a-905. Changes and amendments. 
48-2a-906. Cancellation of registration. 
48*2a*907. Transaction of business without regis­

tration. 
48-2a*908. Action by director of division. 

Article X 

Derivative Actions 

48-2a-1001. Right of action. 
48-2a-1002. Proper plaintiff. 
48-2a-1003. Pleading. 
48-2a.l004. Expenses. 
48-2a*1005. Security and costs. 
48-2a*1006. Indemnification of a general partner. 

Article XI 

Miscellaneous 

48-2a-1101. Construction and application. 
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