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IN THE SUPREME COURT OF THE
STATE OF UTAH

NARVOL JOHNSON and LaFAUN J. )

FLEMING, as the Guardians of

the Person and Estate of ARTHUR

JOHNSON, an Incompetemt,
Plaintiffs and Respondents i

)

vs.

CALVIN C. JOHNSON and ANNA R. 8888
JOHNSON, his wife, ;

Defendants and Appellants

BRIEF OF DEFENDANTS ARD APPELLANTS

STATEMENT OF PACTS

Arthur Johnson and Carrie Johnson were
husband and wife and residents of Kanab,
Kane County, Utah, and during the lifetime
of Carrie Johnson, who died July 19, 1958,
the husband and wife acquired property on
Center Street in Kanab eonaistinﬁ of rental
property, -- pool room, service station,

store and other rental units (Tr. 14-16,
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130-131, 181-182). The Jehnsons had three
children, Narvel Arthur Johnson, one of the
plaintiffs above named, lLaFaun Johnson
Fleming, one of the Plaintiffs above named
and Calvin C. Johnson, the youngest of the
Johnson children, who is one of the defen-
dants hereih Aamed.

Prior to the death of Carris Johnson
the Jehnsans, husband and wife, had carried
on a grocery business in property owned by
them, and Mrs. Carrie Johnson looked after
the grocery business to quite an extent
while her husband had other interests such
as field property and cattle and ranch,
and spent part of his time looking after
thoscinterests. After the death of Arthur
Johnson's wife, Cgqrrie, Arthur Johnson looked
after the grocery business most of the time,
--part of the time he had someons employed
to help and at times his son Calvin would
help in the store. (Tr. 26~27)
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A;thur Johnson was having some physical
troubles, two prestrate eperatiens in 1953,
some eye trouble necessitating twe eperations
in 81t Lake City in 1955, and during this
time he was troubled with hypertensien or
high blood pressure. These troubles nec~
essitated him spending some time in the
hospital at various times, and since January
1957, he has been in the Kane Geounty Hospital
ocentinuously due to the progressien of the
hypertension which necessitated isdical
treatment and care, (Tr 38, 252, 276).

On the 20th day of July, 1955, the said
Agthar Johnson cenveyed by Warranty Deed
to his son, Calvin C. Johnsen, what is called
and referred to as the field land south of
Kanab, Utah. The deed was prepared by
Patrick H. runton; an attorney of Cedar
City, Utah, who had conferred with the said
Arthur Johnson several times and for ex-
tended period of time relative to said

Sponsored by the S.J. Quinney Law Library.
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conveyance. (Ex 7) (Tr 502-505)

Afver the execution of said conveyance,
Calvin Johnson was called te the plaece of
business of said Arthur Jehnsen, and there,
in the presence of Attormey Fenten, the
Warranty Deed was delivered te the said
Calvin Johnnoﬁ. it the time of delivery
of said conveyance Arthur Johnson stated
in the presence of Calvin Johnsen and Atter-
ney Penton, that, speaking to Calvin Jehnson,
*You have paid fer this property" or words
to that effect.

Prior to the 20th day of May, 1956,
Attorney Fenton had several aonfercnéca with
Arthur Johnsen at his place of business in
Eanabg also had some conversation with
Calvin C. Johnsen relative to the property
on Center Street in Kanab, and on May 20,
1956, at Kanab, Utah, Arthur Jehnsen, in
the presence of Attorney Fenton executed
the conveyance of the Center Street preperty

Sponsored by the S.J. Quinney Lav
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(P1ff Bx. 1), which property is fully des-
eribed in Plaintiffs* cemplaint, and deliv~
ered said Deed of conveyance te the said
Calvin Johnsen. At the same time, Arthur
Johnsen and Calvin (ohnsen entered inte a
written agreement of sale of the preperty,
(P1££. Ex. 2), and on the same day Arthur
Johnsen executed a will (PLff, Ex. 6), the
oiseatiun thereof being witnessed by Atter-
rney Patriek H. Fenton and his wift; who sub-
scribed to said Will as witnesses. {Tr. 505~
507, 517~520)

Thersafter, on July 27, 1957, Narvel
A. Johnsen and LaFaun J. Fleming, the
plaintiffs herein as'Gunrditnn; filed a
petition for appointment of gunfdiana of
A;ehur Johnson in which they alleged that
he was ineompetent, and requested the
Henorable Jehn L. 8Sevy, Jr., District Jidge
of the 8ixth Judielal District, in and for
Kane County, te appoint them as Guardians

Sponsored by the S.J. Quinney Lav
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of his Estats. A honring was had thereon
on the 6th day ef Aevgust, 1957, and an
Order was made by the Ceurt appeinting the
said Barvel A. Johnser and LeFaun J. Flem-
ing Guardians of the said Arthur Jehnmsen,
an inesxpatont.

After the appeintasut ef said guardians,
Calvin Jehnsen, the owner ef the Center
Street preperty, by rirtthf the conveyance
heretafere rtfirrtd tu; and alss the owaer
of the field property by virtue of the
ceaveyance of the sams as referred to abeve,:
¢ontinued to work the fields and continued
to esllect rentals frem the rental units
on the Center 3treet property excspt the
Service Statienm which was being speratod
by the said Marvel A. Johngon. Thers is
evidence that the various reatal unita were
being rented as follows:

Brug Store per menth um.m

Snack Bar per month 75.80
@iy She per metith 80.00
Pool Hnlf per mpnth 200.00

Grecery Stors per menth 80.00
clqnhinavﬁtox#ﬂpnx,manﬁh ;aogqnm

// the
/0(



(Tr. 130-131, 181-182)
After the ecenveyance of said preperiy to
Calvin C. Jehnsen, he mortgaged the same
for the censtruction ef what is called the
"Dairy Quscnf and he rented that preperty
for $300.00 éor menth. There is some cen-
flict as to the value ef the property at
the time of conveyance to Calvin G, Juhnscn;
but the sale price te him was §50,000.00
for :all of the Center preperty (PIff Ex. 2)
On Octeber 5, 1957; Narvel A. Johnsen
and lLaFaua J. Fleming az Zuardians of the
persdn and aestate of Arthur Jehnsen, an
incompetent, filed a cemplaint against
Calvin C. Jehnsen and Amna R. Johnsen, as
Defendants, alleging that Arthur Johnsen,
for three years prior to the filing eof said
action, had been in ill health, unable to
leok after his business affairs and alleging
that the said Calvin C. Johnsen had taken
upon himself the operation ef the business
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of Arthur Johnson and alleging that since
1955 Arthur Johnson had net bean mentally
competent to handle and manage his affairs
and that on or about the 20th day ef May,
1956, while Arthur Johnson was in & weakened
mental and physical cenditian; Calvin C.
Johnsen by fraud and wrengful scheming and
design, and without adequate consideration
and by fradulent pretenses, induced Arthur
Johnsen to convey the Ceanter &treet preperty
to him, (See Complaint)

Plaintiffs further allege that at said
time Calvin C. Jehnsen, by artful conduct,
blandishments . false pretenses and coercien,
exerted undue influence upon said Arthur
Johnson and induced him te sign the agree-
ment of sale, (P1ff Ex. 2).

Plaintififs further allege that on the
20th day of lhy; 1956 when the said Arthur
Johnson was mentally incompetent and under
the coercion and undue influence of the

Sponsored by the S.J. Quinney Lav
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defendant Cglvin C. Johmsen, he was induced
te execute & Will called the last Will and
Testament eof the said Arthur Jehnson, which
¥Will they prayed be delcared null and weid
and of no force and effect, and also said
Agreement be declared and adjudged null and
void and of no ferce and effect, and that
the Warranty Deed be declared and adjudged
null and veid and of no force and effect
and that the title of Arthur Johnsen to all
of said real, person and mixed vroperty
deseribed in said complaint be qnictod in
the plaintiffs as Cuardians. (See Complaint)

Defendants by their answer denied all
the material allegations of said complaint
relating te coercioen, undue influence anid
incempetency of the said Arthur Johnson.
(Defs. Answer)

Thereafter, and after the defendant,
Calvin ¢. Jehnson, had recorded the deed
te the property known as the field property,
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which was dene January 16, 1958, the
plaintiffes filed an amended complaint
alleging that the said Arthur Johnson was
incempetent at the time o¢f the cenveyance
of said field preperty (Ex 7) on July 20,
1955, and allegimg that the said Calvinm C.
Jehnson, by artful ecenduct, blandishments,
false and fraudulent pretenses, uadue in-
fluence, wrongful scheme and c¢eercien
induced said Arthur Johaaan to execute said
conveyance to said fisld land. (See Amended
Cemplaint)

All of which said allegations were
denied by the defendan:c ia their answer to
said Amended Cemplaint. (See Answer to
Anended Complaint)

The issues being jeined and the matter
ready for trial, defendants made a demand
for a jury te hear said caso; and paid the
Jury fee. March l;. 1958, at 2:00 ofcleek
p.2., the demand fer jury was heard; the

led by the Institute of Museum and Librar
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Plaintiffs ebjected to & jury en the
ground that the issues were equitable.

A jury was denied and the case set for
trial on March 17, 1958; at 10300 QO'ecleck
a.n. (See minute entry).

After the death of Arthur Jehnson's
wife, on July 19; 1953, Arthur Johusen
lived at the store he was operating and
&t his own home until he sold the store
in February, 1956; after which he stayed
in his own heme part of the time and at
Narvel Johnsont's part of the time and he
spent some tm with his daughter in Midvale,
Utah. Partieularly after the sale of the
store in February, 1956, Earvel and his
wife, Mh, leoked after Arthur Jehason,
had him at their heme considerable of the
time and fed him his meals much ef the
tims. During part ef that time he was
under medieal care for hypertensien and ether
treubles and there wers saveral periads»ef

Sponsored by the S.J. Quinney La
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time that he spent in the hespital, in
April 1956, May, 1956, June, 1956 and
since January 1957 he has been in the hos-~
pital continuously for medical treatment.
(Tr. 28-h1, 80-84, 168-176)

Dr. Fulstow treated Arthur Johnson for
“hypertension and other troubles at the home
and at the hospital (Tr 52-53) and at times
Arthur Johnsen was disoriented which is not
uncommon in hypertension cases (Tr.82). He
did have a mild stroke on June 23, 1956,
which was the first stroke that he had had
(Tr 80-81), but has had several since that
time. There was no medical evidence of
mental disturbance in April and May, 1956,
(Tr 83), but since June 1956,he has been
confused, needed help to take care of his
affairs and since January 1957 has been
incompetent, but that his mental illness
and incempetency was not questioned until
after May 1956. (Tr. 83-84)

12
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In March or Pebruary, 1956, Arthur
Jehnson was in Salt lLake City and viaited
his brother, Vern Johnaon. He stayed at
a hotel where he would be closer to the eye-
specialist, Hs didn' want to :tir.at his
davghter LaFaun's at Midvale because of tﬁa
noise and confusion of the children. At
times he was confused, a2t times he knew what
he was deing, he wrote checksa and teok care
of other matters (Tr. 108). o

In 1955 Vern Johneon talked to his
brother, Arthar thnﬁun, teld him he auéht
to get his property fixed up and he, Arthur,
said he was géing to have it divided three
ways and later on he told Vern he.hnd it
fixed up and it waas over in Cedar City in
Penton's hands and he said that a deed had
been fixed up at the same time. A% one
time Arthur Johnson told Vern Johnson that
he was worried about Fred Fleming, LaFaun's
husband, getting his property for fear that

13
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he would spend it and he alse said that

Narvol would spemd it too. (Tr. 109, 117-118)

On July 3, 1955, Arthur Johnson went
to J. M, Meeka, his bishop in Kanab, Utah,
and got a recommend to go threugh the Temple
and he alesc got a racommend nﬁ January 15,
1956, to go in the Temple, after which he
told the Blshep that he felt very gond
about 1t. (Tr. 405407, 415-416)

~Im the latter part af 1956, while Arthur

Johnaon was spending eaﬁaiderahla time at
Narvol Johnson's at or near the service
atation, the matber of a new pump and Canepy
for the station was discussed betwesn Arthur
and Narvol Johnson and Arthur Johnson advised
and told Norval Johasen to get the new pump
and pay for the same out of rentals. (Tr.
153-155; 211-212)

Arthur Johnson spent some time, nearly
every month of 1955, at the home el his

daughter, LaFaun in Midvale, Utah, {Tr. 254)
and was at her home in February, 1956,

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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where he had gone to participate in some
tour (Tr. 255, 280), but he stayed at the
Hotel for about & week in February, 1956,
(Tr., 28l1) and he went threugh the Temple in
Salt Lake City in the latter part of 1956,
and in September and October he was at

her home for about a month, many checks were
made out and signed by Arthur Johnson for
various sums of money (Tr. 257, 286-287).

On July 1, 1955, Arthur Johnsen and
Martiner Jones and his wife executed a lease
upon the drug store owned by Arthur Johnson,
the said lease had been discussed prior te
that time by the parties. (Tr. 382,392).'

In the fall of 1955; Sylvan W. Johnson
negotiated with A;thur Johnson for the sale
of the grocery store business and the rental
of the store. Negotiations went on for a
month er two and then in January and February
stock was taken; lease signed and Sylvan

Johnson went into the operation of the store.

Sponsored by the S.J. Quinney La
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(Tr. 430-437). Before Arthur Johnson moved
out of the store inte his own home, he
negotiated with one John K. Little for the
digging a cesspool which work was done for
the said Arthur Johnson and paid for by
him. (Tr. 481-493)

Some time prior to the sale of the s tore
to Sylvan Johnson, Arthur Johnson employed
one Joel Johnson to help him in the store.
(Tr. 550).

On or about June 1, 1956, G. C. Bonham
negotiated a lease of the clothing store
from Arthur Johnson, said negotiations being
with Arthur Johnsen and the lease being
negotiated with Apthur Johnson and Calvin
Johnson at that time. (Tr. 556-560)

POINTS RELIED UPON
POINT KO. I.
THE TRIAL COURT ERRED IN DENYING THE

DEFENDANTS AND APP:ILLANTS THE RIGHT OF TRIAL
BY JURY.

16
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POINT RO. II.

THE COURT ERRED IN ITS FINDINGS OF
PACT #5 THAT THE DEFENDANT CALVIN C.
JOHRSON DOMINATED THE SAID ARTHUR JOHNSON
OR OVERSAW MOST OF HIS BUSINESS AFFAIRS OR
THAT THE SAID ARTHUR JOHNSON REPOSED SPECIAL
TRUST AND CONFIDENCE IN SAID DEFERBANT.

POINT NO. III.

THE COURT ERRED IN ITS FINDINGS OF FACT
NOS. 6 and 7 FOR THE REASON THAT THE SAME IS
CONTRARY TO AND NOT SUPPORTED BY THE EVIDENCE
OR PLEADINGS AND IS CONTRARY TO THE FACTS.

POINT NO. IV:

THAT THE COURT ERRED IN ITS FINDING OF
FACT NO. 8 THAT CALVIN C. JOHNSON OPERATED
ARTHUR JOHESON'S BUSINESS AS HE SAW FIT
FOR THE REASON THAT THE SAME IS CONTRARY
T0 THE EVIDENCE.

POINT NO. Vi

THAT THE COURT ERRED IN ITS FINDINGS
OF FACT NOS. 9, 10, 1k, 15, 16 and 17 FOR
THE REASON THAT THE SAME I8 CONTRARY T0
AND NOT SUPPORTED BY THE EVIDENCE.

POINT NO. VI

THAT THE coun'r Emn y m comwaxoms |
OF LAW NOS, 1,
and 11 AND’ THE waoz.z Tfmﬁ@r Foé ttHE REASON
THAT THE SAME IS CONTRARY TO AND NOT SUPPORTED
BY THE EVIDENCE.

POINT NO. VII:

THAT THE COURT ERRED IN ITS JUDGMENT
AND DECRERE IN DETERMINING THAT THE DEEDS,

1 by the Institute of Museum and Library Services
y the Utah State Library.
"TOrs.
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CONTRACT OF S8ALE AND THE WILL REFERRED TO
IN THE PLEADINGS WERE NULL AND VOID.

ARGUMENT
POINT NO. I.

The Trial Court erred in denying the
defendants? and appellants' demand for trial
by Jury. |

‘Paragraph 17 of plaintiffs' ord res-
;ondonti' complaint asks that the Will of
Arthur Johnson (Ex. Ne. lk) be deelared null
and veid en th; ground of coercion and undue
influence by Calvin €. Jehnsen and in-
competence of the testater. o

That the contest ef.a Will upen the abeve
ground is a law case has been declared by
the Utah Supreme Court many times: |

"A Uill‘case is a Law c;se.~—'

© re zggrgc's Estate 112 Pac 2d,

*% Will case being a law case,--% ‘
“. Res ?g{tar-' Estate, 261 Pac 24,

%A contest over validity of a Will
is an action at lLaw rather than in

18
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iyt -
, L:?nllt'l Estatt
Eb! Pac ad, 372
Déferndants and appallsnts ‘were entitled te
hove the issues raised dy the pllintiftl*
utupllint r-slrﬂing the Will tried by’ Jurr.
wxivss vhe jJeining of the law case with tha
squitable isaues raised by pllintiffl' and
yespondents? pl'ldiﬂﬂl‘ﬂith reference to
dead and contraet weould Jaltify the cowrt
ia denying the Jw It i mced that the
alisgatisns of 1nsalpatannr, anuruitn, undul
influsnce, otc. raised with mfmncc t,o
the deeds to the Tield prnpnrtr and the
sxscution of ths sentract are oqnitnhlu |
issues. | .
Whers legal asd equitable romsdies are
sought in the same action, the court held
1n Norback va. Beard of Directors ef Chureh
lxtuuion §0¢, 37 Pae 2d 345 (Utah)e

'If ‘the issues are legal or the ll
issue lt;ll. either part is enti
upon proper demand 5 tﬂﬂt




but, if the issues are equitable eor
the or isaues to be resoelved by

an spplication of equity, the lezal
issues boigi mersly aabsidiary, the
action should be regarded as equit-
able and the rules of equity apply.*

In Valley Mertuary vs. Fairbanks re~
perted in 225 Pac 2d, 739 (Utah), the Court
held as followsy

Section 83 "Likewise, in actiens in
this state irn which the intiff
unites in his complaint gcomplets
causes of actien, in one of which he
seeks equitable relief and legal
relief in the ether, sound reason-
ing compels us to the cenclusion that
the rule adepted by the Supreme Court
of Califernia in Pacific Westera 0il
2d. 60, 87 P.2d 1045) should be
observed in this state. That is, a
J trial should be aceeorded the

@8 on the issues of fact raised
n the legal cause of actien.®

And in 8ection 9 of said case, after
& digcussion of the rwle in the Nerback case
H
set forth above, the Ceurt held az follows:

®Appraised in the light of the Calif-
ornia rule, the Nerback ¢ase is appar-
sntly cerrect in result, but the rule
there laid down as to wﬁon litigants
are entitled to a trial by Jury, whieh
we have quoted above, cannet be
reconciled with the éalifnrnia rule

Sponsored by the S.J. Quinney Law Library.
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!Biﬁﬂzl‘nﬁﬁﬁtuﬁEPEBX$ﬂ ﬁﬁ% BS‘EB?%.in

type of cases, although none oceur
to us now, in which the isauves of
fact in the legal cause of action
are ao intertwined with the issues
ef fact in the equitable cause of
action that they cannot be separ-
aged for the gurpﬁla of trial by
Jury. Only then would 1¢ seem that
the court ghould determine whether
tha major issue or issues are legal
r squitable and grant or deny a

ury trial accordingly. Otherwise
he partiez should be sntitled to
a jury trial on the iszsuea pf fact
in the legal cause of action.®

POINTS NO. I TO VII INC,

The matters raised by these point are
go inter-related as to testimony and the
pleadings that teo discuss each point separately
would of necessity he repetitions and con~
fusing.

The discussion concerns the allegations
in the Complaint and the Findings and Con~
clusions a3 to undue influence, fraudulent
and wrongful schme and design on the part
of Calvin C. Johnuon, one of the defendants,
and the mental incamp;tinca ef Arthur John-

son at the time of the executlion of deeds,

Sponsored by the S.J. Quinney Law Li / 0. Fur [21 digitization
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contract and the Will referred to in the
pleadings and exhibits herein.

The deed to the field property waa
esxecuted on July 20, 1955 (Ex 7) and the
question is, "Was Arthur Johnson at that
tizms mentally 1aaon@-§¢ut7 Did his son
Galvin C. Johnson use undue influence to
procure the execution of the same and did
he practice fraud and wrongful scheme upon
Arthur Johnson to procure the execution of
the said deed?™ Im Anderson v. Thomas,
159 P.2d, 142 (Utah) the Court said,

*The plaintiff must do more than

y raise a suspicion. There must
§§.€°§Ie§ff§”3?§1Ziaﬁziﬁz“ﬁ’aﬁﬁa:fﬁz

ing influence over this mother and
thus induced her to part with her

- property~—-®
And quoting further froa said case as to
mental capacitys

*In determining whether or not the
grantor had sufficient mental cap-
lai:{ to execute a deed, the focal
zci of the iaquiry is the con-

1tion of the grantor's mind at the

Sponsored by the S.J. Quinney Law Libra
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time of the sxecution of the deed.
less weight is given to remote
transattions and conversations.™

"The test for determining whether

a person had mental capacity to
contract was stated as follows by
this court in Hatch v. Hatech, 46
Utah 218, 148 P. L33, 4383 'In
ordinary contracts the test is,
Were the mental facilities so
deficient or impaired that there
was not sufficient power teo com-
prehend the su:jeet of the con-
tract, its nature and its probable
consequences, and to act with dis-
cretion in relation therete, or
with relation te the ordinary affairs
of life?' We see no reason why the
same test should not apply to
determine whether or net a grantor
has sufficient mental capacity to
make a deed."

Dr. Fulstow testified that he had
treated Arthur Johnsen for secme timo and
as a matter of fact he was still under Dr.
Fulstow's care at the hospital at the time
of the trial of the case, but Dr. Fulstow
testified that there was nothing in his
treatment of Arthur Johnson prior to May
20, 1956, that caused him to question his
ability to attend to business or was it

23
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called to his attention of any mental sick-
ness or lack eof ability.

On July 1, 1955, Arthur Johnsen dis-
cussed a lease of the Brug,&t#re gith
Martiner Jones and his wife Rallif F. Jenes.
Discussions were had a few times prior to
the time of the execution of the same and
both of them testified that he appeared to
be mentally competent and that there was
nothing, during that time, in the actions
of Arthur Johnson or in his conversation
that caused them to question his mental
facilities.

Frank Farnsworth, an old time friend
of Arthur Johnson, knew him all his life-
time and had visited him quite often and
had seen him frequently except for the
short time when Farnsworth was in Nevada.
He returned, however, in 1954 and saw Arthur
Johnson very often afeer that time at the
pool room and at the store, and during 1955
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and 1956 pirticularly, he stated that there
was nothing in his convcrsations with Arthur
Johnson or any eof the circumstances under
which they met that would lead him to
believe that he was not in his right mind
and did not have his mental facilities.

J. M. Meeks, Arthur Jehnson's Bishep,
told of frequent visits te see Mr. Johnson,
especially after the death of his wife in
1953, and that on July 3, 1955, he discussed
with him and issued to him a recommend to
go in the temple; and that on January 15,
1956, Mr. Meeks, as the Bishop of Arthur
Johnson, issued another recommend to him
to go threugh the temple. This was after
a discussion with Arthur Johnson about
the matter. Bishop Meeks testified that
Arthur Johnson looked well and expressed
himself as feeling fine. That, before the
recommend was issued on July 3, 1955, Bishep
Meeks questioned him regarding his tithing,
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word of wisdom and ether matters and his
answers being satisfactory the recommend

was isaued; and Arthur Johnson later teld
the Bishop that he was glad that he get the
recommend and had the epportunity to go
through the temple and do work in the temple
and that he felt fine about it.

William J. Mackleprange testifying for
the plaintiffs stated that he had known
Arthur Johnson for many years; that he had
done business with him in the store, gave
him a check on July 2, 1955, Ex. 3, that
they traded back and forth in 1955 as he
had an account at the Center Store operated
by Arthur Jehnsen, that Arthur Johnson acted
all right to him and he noticed nothing
abnormal about him.

Patrick H. Fenton; testified that he
is a practicing attorney in Cedar City,
Utah, and had known Arthur Johnsen for many

years, even prior to the time he started
26
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O PraculcCe LaW. LOAV 09 prepared e
Warranty Deed to the field property dated
July 20, 1955, Ex., Ko. 7; that he acknewledged
it and also signed it as an attesting
witness. That the same was signed or executed
by Mr. Arthur Johnson in Kanab in the rear

of the grocery store and that after the
execution thereof Caivin Johnson was sent

for and that Arthur Johnson delivered the
deed to Calvin Johnsen. Arthur Johnson

said to Calvin Johnson, when the deed was
handed to him, "Here's the deed to the

field, you know it hés been paid for.® QOnly
Arthur Johnson and Mr. Fenton were pr&acnt
when the deed was drawn up and Arthur Johnsen
gave him the infermation necessary to draw
said instrument, and Mﬁ. Fenton stated that
on the 20th day of July, 1955, he dis-

cussed business matters with Arthur

Johnson relative to the execution of the

deed to the field and there was nothing in
the transactions that occured or the
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attendent conversations that would lead Mr.
Fenton to believe that he, Arthur Johnson,
was not at the time in possession of his
mental facilities.

The other three instruments questicned
in the present case, to-wit: The Deed, (Ex.
No. 1) Contract (Ex. Ne. 2}, and the Will,
Ex. No. 14) were all executed on the same day,
May 20, 1956, under conditions, so alleged
by plaintiffs and set forth in the Findings
and Conclusions, of undue influence by
Calvin C. Johnson, the incapacity and in-
competence of Arthur Johnson ind by means
of fraud, wrongful schemes and designs
practiced upon said Arthur Johnson by the
'said Calvin C. Johnsen.

First let us discuss the Will (Ex. Ne.
14).

The Will was executed on May 20, 1956,
and witnessed by Patrick H. Fenten, the
attorney who prepared the same, and his wife,

Gleria G. Fenton, who are residents of
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Cedar City, Utah. The Will was executed
at Kanab, Utah, at the home of Calvin C.
Johnson shortly after Arthur Johnsen had
returned from the hospital where he had
bsen under treatment for a respitory in-
fection since the 17th of May, 1956.

Attorney Fenton testified that on the
20th of May, 1956, at the time the Will and
other instruments were executed by Arthur
Johnson that he was with Arthur Johnson iane
and half to two hours discussing ths various
instruments, said instruments having been
prepared scme time prior thereto under the
direction of Arihur Johnsen, and Atterney
Fenton testified that there was nothing in
Arthur Johnson's actions and nothing in his
conversation or the circumstances surround-
ing the execution of the instruments that
indicated that he was not in pessession of
his mental facilities.

As for the Will, it in and of itself
shows conclusively there was no undue
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influence, no iraud, no scheme on the part
of Calvin C. Johnson to induce his father
to execute the Will in favor of himself and
against the plaintiffs because the Will by
its own terms bequeaths any property be-
longing to the testator at his death to the
three children equally. The only advantage
that Calvin C. Johnson has with respect to
the Will is the fact that he was named
therein as executor to aet without bond,
and certainly his father would have the
right to appoint him executor if he desired.
If there had been a scheme on Calvin C.
Johnson's part to get all of the preporiy
belonging to his father for himself alone,
and the ¥Will so indicated; there might be
some substance to the allegations of the
complaint and the Findings of Fact and
Conclusion of Law; but standing alone the
Will itself testifies to the competency of
Arthur Johnson and to the fact that there
30
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was no undue influence practiced upon him
in the execution of the same. |

Even though Apthur Johnsen was aged,
was in ili health, had been in the hospital
at various times for varioua‘ailmonta, had
been disoriented at times through hyperten-
sion and other ailments, they do not of
themselves prove the incompetency of Arthur
Johnson at the time the Will was executed
and there is no evidence of his incompetency
at that time or at the time of the execution
of the other instruments except the general
statement of the two plaintiffs, who declared
him ineompcgontAat all times éxcept at times
uhon(it served their convenience to have
him write checks for them or agree to some
business proposition advartageous to them.

The Deud.to the Center Street property,
(Bx. No. 1) and the Contract for the sale
of the Center Street property from Arthur

Johnson to Calvin C. Johnson, (Ex. Ne. 2)
31

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services

Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.



fere exscuted on the 20th day of May, 1956,
it the home of Calvin C. Johnason and in the
wesence of Attorney Patrick H., Fenten, who
wd speat conaidefable time in preparatien
if the same and who had conferred with
\rthur Johnson several times prior to that
iate Telative to said agreement and desed.
kttorney F,nxon testified that at the time
pf the execution of the Agreement amendments
Lo the sane were discussed by i?thur Johngon
and himself and that at said time-therc was
mothing in the circumstances éurrounding
the same or the conversations with Arthur
dohnson ox his actions tia ¢ would or did
lead Attorney Fenton to quastion or hu;pict
that Arthur Johnson was not in contool of
his mental facilities.

The infermation for the drawing of
the dead and contract was given to Attorney
Fenton in Marech and April, some time prior
to the execution of the same. These in-
strurenta wers prepared by Mr. fontnn in

E—— m“’ag i

M /()(R



his office after information cenceraing
the saze was given to him by Arthur John--
son and Calvia C. Johnson. Atterney Fenton
and Arthur Johnson had disecussed the terms
of the contract prier to the time that
Calvin Johnson came into the store wherse
Atterney Fenton and i;thur Johnson were
discusaing the matter. F:ntnn‘told Calvin
at that time that Arthur Johnson desired
to sell the property on Centar Streét to
him and Atterney Fenton tuid him the eon-
ditions of the sale and price that Arthur
Jehnson had put on the property. Calvin
Johnson questioned whether or not he could
pay for the property under the terms of the
plan of sale, but he laéar said that if
that's the way his father wantad thﬁn, he
would go through with it accordingly.

G. C. Epnham, one of Arthur Johnaon's
renters, testified that he entered into
a loase with Arthur Johnson on June 1, 1956,
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that prior to the execution of the lease
he had talked to Arthur Johnson a bout
leasing the proparty and that thers was
nothing in his actions or in the circum~
stances or the conversations with him that
would lead him to guestion his ability to
snter into a lesse or a8 Lo his mental
facilities. That he was in full pnspeaaiﬁn -
of his mental factlitiles. | |

The burden of proof in matters of thias
kind is upon the plaim iffs. They must
prove the various allezations made upon
which they desire realief,

"Ia accordance with the gsneral rule
of evidence, the burden of proof in
an action involving a deed rests
upon the party alleging the facta
constituting his cause of action
and he must prove every disputed
easential fact.®

16 Am Jur Sec 371, P. 649

"Where a deed from a parent to child
is attacked on the ground of undue
influence, the burden is upon the
one alleging the existence of such
undue influence to show it."

Id 651, Sec. 374, P.651

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
uy Servi

tered by the Utah State Library.




%A party asserting undue influence
has the burden of preving such
influence.®

Id 651, Sec. 37h P.&51

") grantor in a deed is presumed to
be sane and cempetent at the timehe

sxecuted it."
Id Seec. 376, P. 652

A Deed from a parent to a child alone
and of itself raises no presumption
of undue influence, espscially whers
it was in consideration of support,
since in the absence of evidence to
the contrary, the parint is praaumahly
the domaimant party.
arises for such r:lltionahip thaugh

some children are thersby favered to
tha exclusion of others and although
the beneficiary is the adviser of the
parent and has the contrel and
mnanagament of his affairs. This i3
true even though the parsnt iz aged
or aged and infirm,

16 Am Jur DEEDS, P. 66}, Sec. 393

It is true that Arthur Jehnson placed
& certain amount of reliance and dependency
upen Calvin €. Johnson. That had been going
on for many years even when Arthur Johnson's
wife was alive. Calvin €. Johnson was
apparently a dependable fellow, one who
didn't carouse and drink and get into a
lot of trouble like Narvel Johnsen, one of
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the plaintiffs, did, and it is anstural that
the parents would put a certain amount ef
dependency upon a child of that kind; but
that does not indicate in any way or prove
that any undoe influence was erxercised upon
Arthur Johnson by Calvin C. Johnson and there
is certainly no evidence of any fraudulent

or wrengiul scheme and desize on Calvin €.
Jehnson's part to gZet any of the property

by the Deeds, the Contract and the Will in-
volved in this actien: and certainly the Iact
that Arthur Johnson had been in the hos-
pital and was somewhat weakened does not
necessarily imply that he was mentally
incompetent at the time of the execution

of the inatruments in queation) and we sub-
mit that the plaintiffa have failed to prove
any of the allegations of their cemplaint,
and that the Findings of Fact and Conclusions
of Law and the Decree and Judgment based

thereon werse in error.
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CONCLUSION
In conclusion we therefore submit that
the Judgzment appealed from should bs re-
versed, that \he instruments in questien
should be given full force and effect as
contexplated by Arthur Johnsen.

Respectinvily submitted,

PICKETT & PICKEIT
Attornsys fer Defendants
and Appellanta
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