Brigham Young University Law School
BYU Law Digital Commons

Utah Supreme Court Briefs (pre-1965)

1959

William E Smith and Patsy Smith v. Carroll Realty
Company and Nathaniel A. Smith : Petition of
Nathaniel A. Smith for Rehearing

Utah Supreme Court

Follow this and additional works at: https://digitalcommons.law.byu.edu/uofu_scl
b Part of the Law Commons

Original Brief submitted to the Utah Supreme Court; funding for digitization provided by the
Institute of Museum and Library Services through the Library Services and Technology Act,
administered by the Utah State Library, and sponsored by the S.J. Quinney Law Library; machine-
generated OCR, may contain errors.

Richards, Bird & Hart; Attorneys for Defendants;

Recommended Citation

Petition for Rehearing, Smith v. Carroll Realty Co., No. 8892 (Utah Supreme Court, 1959).
https://digitalcommons.law.byu.edu/uofu_sc1/3147

This Petition for Rehearing is brought to you for free and open access by BYU Law Digital Commons. It has been accepted for inclusion in Utah
Supreme Court Briefs (pre-1965) by an authorized administrator of BYU Law Digital Commons. For more information, please contact

hunterlawlibrary@byu.edu.


https://digitalcommons.law.byu.edu?utm_source=digitalcommons.law.byu.edu%2Fuofu_sc1%2F3147&utm_medium=PDF&utm_campaign=PDFCoverPages
https://digitalcommons.law.byu.edu/uofu_sc1?utm_source=digitalcommons.law.byu.edu%2Fuofu_sc1%2F3147&utm_medium=PDF&utm_campaign=PDFCoverPages
https://digitalcommons.law.byu.edu/uofu_sc1?utm_source=digitalcommons.law.byu.edu%2Fuofu_sc1%2F3147&utm_medium=PDF&utm_campaign=PDFCoverPages
http://network.bepress.com/hgg/discipline/578?utm_source=digitalcommons.law.byu.edu%2Fuofu_sc1%2F3147&utm_medium=PDF&utm_campaign=PDFCoverPages
https://digitalcommons.law.byu.edu/uofu_sc1/3147?utm_source=digitalcommons.law.byu.edu%2Fuofu_sc1%2F3147&utm_medium=PDF&utm_campaign=PDFCoverPages
mailto:hunterlawlibrary@byu.edu

IN THE SUPREME COURT OF THE STATE OF UTAH

WILLIAM F. SMITH and F E L} & D

PATSY SMITH, his wife, SR BROR W PS

Plaintiffs and Réspondents, ;T Ush
} Case No.
vS. :  B862
)
CARROLL REALTY COMPANY, :
a Corporation, and )
NATHANIEL A, SMITH, :
)
Defendanis and Appellants, :
)
- NATHANIEL A. SMITH, :
)

Petitioner for Rehearing,

PETITION OF NATHANIEL
A.SMITH FOR REREARING

RICHARDS, BIRD & HART
Attorneys for Defendants
716 Newhouse Building
Salt Lake City, Utah

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors



TABLE OF CONTENTS

Page

QUESTIONS NOT PASSED ON 3
1. The waiver clause in ihe exchange 2
agreement was valid

2. No procf supported judgment for
Mrs. Smith

-

3. The oral agreement to determive 6
values violated the Statute of Frauds

IGNORING OF SIGNIFICANT FACTS 8
As to comtributery uegligence 8

MISCONCEPTIONOF FACTS 23
As te judgment for return of $1150 23
commisgion

FACT IMPROPERL.Y ASSUMED 2%
Diligence on Motion for New Trial 298

CONCL.USION 80

AUTHORITIES CITED
Am, Jur. Damages, secs. 43, 85 28
Isascs v. Maline Co., 37 P, 24 1045 28

Lewis v. White, 3 U.24 10§, 260 P, 24 885 8,12
Reich v. Christopules, 123 U, 137,236 P, 24 27
238
Stewart v. Hansen, 63 U, 381, 218 P, 959 28
Stimson Co. v. Porter (C. A.10, Utah) 28
195 ¥, 24 410

Sponsored by the S.J. Quinney Law Librar

d by the Utah State Library.
ontain errors.

ided by the Institute of Museum and Library Services



IN THE SUFREME COURT OF THE STATE OF UTAH

WILLIAM F., SMITH and )
PATSY SMITR, his wife, :
)
Plaintiife and Respondents,:
)
ve. :  Case No,
} &ge3
CARROLL REALTY COMPANY, 8
Corporation, and )
NATEBANIEL A, SMITH, :
)
Defendants and Appellants, :
)
and NATBANIEL A, SMITH, :
)
Petitioner for Rehearing. :
PETITION OF NATHANIEL

A,.SMITH FOR REHEARING

Appellant Nathaniel A, Smith respectfully
petitions the Court for a rebesring and reconsider-
ation of this matter. The decision of February 9,

1859 misconceives some facts, ignores sume
important facts, and fails to recogrize at all vitsl
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quastions raised by the appeal. If the names were
deleted, the opiniown «f the Court would seen:
to iavolve a different law-suit from the one
presented to the jury. Appeliamt Carroli Realty
Company is defunct and might as well be treated
ap such and is, therefore, not included 28 a
petitioner for rebearing.
QUESTIONS ROT PASBED ON
1. The Exchange Agreement signed by
the parties (Exhibit |) comtaing this cinuse:
“It is aiso presumed and understood that
sil principals to this agreement have
investigated the respeciive propertiea
aud the agent or broker is hereby releaged
from all respousibility regarding valuation
of same, "
This was sccepted by the plaintiff, *.. P. Smith,
and nwo ageni other than petitioner denlt with
him with reference to the Lava Hot Springs
property. There was no conflict in the testiniony

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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-Fe
conceruing the signing of this agreewent with
reference to that paragraph. Petitiover testified
that the agreement was read over and discussed,
a paragraph at a tirme (R, 228-339) and that ae
to this paragraph petitiover read it and asked if
plaimtiff Smith ynderstood it and wae advised
that he did,

Such clauses are in common use in Utah
in real estate and other documents and have
been upheld in Utah in the absence of fraud, as shown
by the cases cited at page 45 of the Appellants’
Brief. The cause of action for frawd in this
case was dismissed on plaintiffs* Motion (R. 273),
ard this paragraph therefore appears to bar
plaintiff fror a negligence action agaionst
petiticner based upon values of properties in
the exchaoge. The trial judge found that the

action for negligence could not be waived by

ided by the Institute of Museum and Library Services
d by the Utah State Library.
ontain errors.
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contract (R. 75). No reascn of public policy

and 80 citation of law was given by counsel at the trial,

by the irial court, by the respondest in its

brief before the Supreme Court, and it remained

for appeliants to speculate as to the pussibie

basis of iuvalidity because of public policy.
Appeliants’ Brief (page 45) suggests tht

this clause does not invelve an advance waiver of

a tort te be committed, which is against publie

peliey under some circumstances, but waiver

of an existing cause of action for negligence

which is valid under all suthoritiss examined.

This Honorable Court says wothing te the

contrary, but has completely ignored the guestion,

To aveid this clause was the reason for framing the

origisal complaint in fraud. It was the basis

upon which the action was tried, iu large part,

and not until the evideuce was in was the action
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for {raud dismissed as not tenable. The Exchange
Agreemwut was signed by W, F. Spith after
s converuation about its contents snd patitivear
subraite that plaimtiff waived any cause of action be xnight
have had for pegligence or represeniation of
value,

2. The opinien of thw Couri doos not
conaider the guestion of whether Mras. Bmith
has a cause of action, zud we now uxpge the
Court 16 consider thai question, As a jolet
tennmt (R. 123-135) she should be considered
a8 & il owner of the property (Appeliants’
Brisf , p. 48}, but since she was not & phr~
tirtpant in any of the conversntions concerning
AD agreement 46 to valuation or recitl of the
conversation with Bishop Tesples or a party
to the listing agreercemt (Ex, 3), the basis
of her participution in the action and the
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e
judgeent in not ahown. Fetitionsr urges that & plabaiff
to share i & favorable juignent muast have
support beyond incluaice in the complaint as
a party. This srror was pointed out to the
trinl court (R. &1 par, 1} and presented to this
Court (Appellacts’ Brief, pagea 48 to 48), but
is sot recognised in the Ceurt's apinica.

3. The Court’a cplnion refers to an
agreament to deterxine valus. At the boltom of
page 2 of the mimeographed cpinlon it iz stated:

"The trial cowrt submitted to the fory

the question as to whether or not the
defondant Smith was obligated under the
scope of the Ewployr:anst Agrecment to
determine and report the reasonsble

value of the Kladis proparty. The Jury
ansswered that defendart wae 30 chligsted, ™

And in the preveding paragraph the Court
ohserved:

"But he 163 plaintit! that he would
adcartain the value of the ldsho proparty. ¥

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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agreenment and this Court cbserved that there was
such an agreement, The jury was allowed to
give plaintiff judgment for breach of & void
oral agreement, It was prejudicial error
because 8o much was made of the point in the
evidence and in the instructions, The statute
of frands makes such a wodification void and
unenforcenble, o8 argued in Appellants' Brief
pages 33 to 37. I not petitioner, who wmakes
his living in real estate, entitled to the ruling
of this Court on 80 vital a guestion 28 oral
modificatior of an agreerwnt within the statute
of frauds? The Court's cpinion ignores the
Question,

IGNORING OF SIGNIFICANT FACTE

Defendasuts requested instructions on coniri-

butory megligence and assumption of risk (R, 25

Sponsored by the S.J. Quinney Law Librar
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13 o
to 36). In the similar case of Lewis vs, White,
2 Utah 23 101, 260 . 2d 868, this Court said:

“No wmatter how naive or inanperienced
the defendants were, Myewﬁm ewu

tlwh' sut;r ta mm such investi

inguiry as reasonsble care W ﬁu
circumstances would dictate: whether

this required them to make further inquiry
concerning the incowe, and if eo, the
extent thereof was for the jury to
determine, ”

Petitioner subrite that the Court is
ignoring these facts:

Flaintiff traded for the Eighth Rest
property on superficial imspection
without going inside, and this petitioner
handled the deal (R, 123 snd 122),

Plaintiff % illiam ¥, S8mith said he
propevty without seeing it (R, 103),

Willlan: Seith spent two or three hours
in Lava Hot Springs inspecting the
property and the town (R. 103), and if
opinions on value were desired, that
was the time to got thexs. Petitioner

Sponsored by the S.J. Quinney La
7
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knew nothing about Lava Het Springs,
&8 plaintiff knew (R. 143).

Plaintiff asked petitioner to call somecne
like the L.DS bisheop (R. 139), nct a real
estate man or appraiser.

When the conversation was reported to
plaintiff, he was not interested in the
quality of the cpinion which was reported
as comiong from an LDS bishop (R. 138).

Plaintiff d4id not buy blindly. He looked at

the property, he bargained for the price,
and for a lean of cash by Mr. Kladis,

and got both (Exhibits 4 and 1).

There is further doubt whether plaintiff
relied on petitioner's report from the
fact that plaintiff charged Kladises with
fraudulent representations of value in
the action brought by Kladises in ldaho
(R. 181, 154). The case at bar was an
afterthought and much delayed in the
bringing.

And if the Court would consider it,
William Smith did not rely on the petitioner
at all with his report from Bishop Teeples,

but signed a counter-offer the very night they

Sponsored by the S.J. Quinney Law Librar
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returned frow Lava Hot Springs, ae testified
to by the petitioner, denied by the platntiff,
and established by the exhibits attached to the
Motion for New Trial. There was a sharp
conflict on this evidence,

William Smith, in suggesting that lnquiry
be made of 2 hishop, assurmed the risk of an
contributory uegligence should have been sub-
mitted to this jury, as was plainly requested,
Flaintiff had made a visit to Lava Hot Springs

te inspect the property and knew that petitioner
was not informed as to Lava Hot Springe
properties (R, 143), and could not help but
know that petiticner bad not nade any further
investigation than & phone call to & stranger.
There were nany circumstonces quest-

Mnm«dmmmmmmf«mm
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and showing that plaintiff wee himself adeguately
informed and that defendant was only reflecting
a statemment or opinion from an unidentified

and unqualified person. In the langusge of this
Court, we repeat:

"No matter how naive or inexperienced
the defendants were, they could not

close their eyes and aecept unquestioningly
any representations muade to them, R

was their duty to make such investigation
and fsguiry as reasonable care under

the circumstaances would dictate:

whether this required then: to make
further inguiry concerning the income, and
if so, the extent therec! was for the jury
to determine, " Lewis v. White, supra.

The Court’s apinion castigates petitioner.
The jury struggled with {his case, requesting
advice twice, and returning s verdict with
small recovery for the plaimilf on its first
abortive verdict.

The question of fraud and reprebensible
conduct was the theory of the first cause of

by the Utah State Library.
CFFOFS.
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action, which was sbandoned, shriounly because
there was insufficiewt procf to give & ressonable
chance befors the jury, Withsut epportamity 1o
defend Meself, patitioner new sses ¢vary
inforence and ingineation interproted against
hism a8 theaugh he had besn accused snd found
puilty of frandulent oisrepresastations. This
insue was taken from the jury. B was submitted
on the theary of negligence and not Irand,

There were no imstructions ou frawd asd the
barden of proof which that emtalls. The counrt's
cpinian uses the following language i
descrihing the conduct of patitioner 28 it fivis
bim to be:

"k is strange that defendant wads o
ingmiry when be and plaintiff Smith went
te lack st the property, unicss he didn't
want to maks suy tevestigation with
plaistiit presemt, He tastilisd thot he
waa im Lave Bet Springs for thres or
four hours, yet be dida™ eveu talk to

ind Library Services

ided by the Ins /u
/mw// the Utah \ [ ibra
ain errors




-l

day when he talked with Mr, Teeples

he knew that his client would be getting
a raw deal, He knew the price was toc
high and that the house was poorly
copstructed and was without heat, Yet
defendant Smith kept from plaimtill facts
which he had a duty to discloss and
represented that it was a fine deal and
that the preperty in ldaho was worth

what they were asking, If defendant had
merely neglected to sscertain the
reasonsble market value of the Kladis
property his conduct would not be justified,
Lut to obtain the inforrration and to with-
held the sarme was repreobeasible, particu-
larly so when the withholding of the
infermation probably wae the cause of
plaintiffs’ losa, It is most unlikely that
plaintiffs would bave executed the
Bacheuge Agreement had they been given
the information which defendant obtained
for plaintiffs but failed to disclose, "'

Petitioner invites the Court to reconsider
that language in view of the several requests
for an instruction on contributory negligence,
and the holding of this Court in Lewis v. White,
supra, and in view of the Court's staterent

that there was uo cccasicn in this case for

Sponsored by the S.J. Quinney La
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giving an instruction on either contributory
asgligence or assumption of risk, Let us consider
the quoted passage & sentence at 4 time:

*It is strange that defendant made no

inquiry when he and plaintiff Smith went

te lock at the property, unless he did not

plaintiff present, ”

The evidence is that plaintiff said he would
not exchange for the L.ava property without
looking at it, S the defendant took the platotiff
to Lava and spemt two or three hours on the
property giving bim opportunity tc ask and bave
answered evory question in his mind. They then
drowe around Lava Hot Springs permitting the
plaintiff to satisfy himself completely. It was
not until the retura trip from Lava Hot Springs
that there was any gquestion about inquiries
concerning value. And the defendant did exactly

what the plaintiff suggested.

led by the Institute of Museum and Library Services
by the Utah State Library.
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"He testified that he was in Lava Hot

Eprings for three or four hours, yet

he did not even talk to a neighbor or a

businegsman, ¥

The plaintiff knew that as well as the
defendant and had made ne request to do cther
than was done. He also knew that defendant was
a stranger in Lava Hot Springs and was unfamiliar
with property valoes there,

*The next day when be talked with Mr. Teeples

he knew that his client would be getting a

raw deal. "

The Court does not consider the fact that
Teeples was not an expert in real estate and
did not pretend to be. And when petitioner
suggested 1o Teeples that the property was te
be involved im an exchange for property in Salt
Lake City, Tesples said that value was a relative
thing.

"But | did mention, after he mentioned
that it was a trade to be made on some

ided by the Institute of Museum and Library Services
d by the Utah State Library.
ontain errors.
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Utah property, them I told him that would

be different because maybe the property

here would be high encugh to off-get that,

(Teepiles® deposition, page 5).

The Court's opinion continues:

“He knew the price was too high and that

the house was poorly constructed and

was without heat, "

The value of the preperty was a relative
thing to be compared with the property being
exchanged in Sult Lake, which was also priced
high. The ultimate exchange was at a price which
reduced the Lava property by §3, 000, 00 and
fuvolved the making of a loan by Kladis to the
plaintiff, which was a further concession as to
comparative valuen. That the house was poorly
constructed and was without heat was as well
known to plaintiff a3 it was to petitioner and
was better kncwa 1o both of them thaa te

Teeples becauie they had spent two or throe

Sponsored by the S.J. Quinney La

by the Utah State Library.
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hours in the house and had gone clear through
it, whereas Teeples had only been a casual
visiter {Tesples' Dencsition, page 3).
“Yet defondant Smith kept from plaintiff
facts which he had a duty to disclose and
represented that it was a fine deal and
that the property in ldaho was worth what
they ware asking. "
There was never any suggestion that the Lava
property was worth what they were asking, as
a counderaffer at a reduced price was appareutly
made and the deal was closed with §3, 000, 00 off
of the asking price, in addition to the loan that
Kladis made to plaintiff. The statement is
appropriate to a charpe of fraud and deliberately
withholding, but when the issue is negligence,
the Court ahould censider the scurce of the
related information and whether plaintiff should

have relied on it. FPlaintiff did not ask the

Sponsored by the S.J. Quinney La
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sxperisnce or qualifications of the source of the
information, and petitioner sixply stated that he
had contacted a person in Lava Hot Spriugs who
said the deal wes O, K, (R. 138). This agrees
favorably with the statemen® nade by Teeples
upon learuing that the transaction was te be an
exchange, And a8 to the reference to insulation
and heating, there was no oceasion to tell
plaintiff that which he had alresdy cbserved

by geing through the house, Plaintiff himself?
had suggested calling the bishop in Lava Hot
Springs and had no right assuming that any other
person had been contacted, While in Lava he had
not asked for the opinion of & real estate man
or appraiser or banksr and could only assume
that the defendant had called the bishop as the
plaistiff himseelf had suggested.

"It defendant had merely negiected to ascertain
the reasonable market value of the Kladis

Sponsored by the S.J. Quinney La
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property, his conduct would not be justified,

but {o obtain the information and to with-

hold the sare was reprehensible, particu-
larly 5o when the withholding of the
information probably was the cause of
plaintitfs’ loas, "

Petitioper had done what plaintiff suggested,
namely, make a call to semecne like the LDS
withheld anything that was significant according
te Teeplen' desposition. The fact that the price
of $15, 500, 00 sounded high was perfectly
consistent with the inflated price of the 8ilt Lake
house and the subsegquent negotiations of the
parties in insisting on an advance of cash by
Kladis to the plaintiif to supply the cash needed
by plaimiff in the transaction. Six weeks
elapsed from then until the time the trameaction
was consummated and plaintiff did not bother

to make any further luguiry or have defendamt

1 by the Institute of Museum and Library Services
v the Utah State Library.
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make auy further taquiry; and after the exchange
was completed plaintiff did nothing to realise the
value from the property.

"R is most unlilely that plaiutiffs would

have executed the exchange agreement
had they been given the isformation which

defendant obtained for plaintiff but failed

te disclose, ”

Disproving that very statement is of course
the significance of the evidence sulnzitted on the
motion for new trisly but if plaintiff had been
relying on petitioner's ingquiry to fix the value
of the property, he surely would have been
interested to know what type of perscn had given
the cpinion of value, what the basis of his
acqguaistance with the property was, and what
value had been placed on the property by such
person. He was obvicusly isterested in the
exchange after inspecting the property himself
ia Lava Hot Springs and oo determination of

Sponsored by the S.J. Quinney La
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value, beyond & phone call to a person not shewn
te be skilled in real estate, was ever suggested,

This case was not presented ic the hwry on
the issue of fraud and misrepresentation but on
the issue of negligence. Had the evidence sup-
ported reprebensible conduct, the plaintiffs
undoultedly would have wanted the case to go to
the jury on the theory of fraud and misrepresentation;
but that wus withdrawn from the jury, In view of
the holding of this Cowrt in Lewis v. White, supra,
it is difficult to see why the issue of coniributory
instructions requested by the defendants, and why
this Court will not look at the evidence ag per-
mitting the jury te find that the plaintiff directed
the eutire cperaticn and expressed satisfaction
in the exchange, knowing that thers was no
appraisal and that petitioner had not returned to

Sponsored by the S.J. Quinney La
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Lava Bot Springs and that s casasi telephone
csil was being relsyed i pizintiff to corrohorate
plaimttiPs siready formed opinion. This wvas
contributory segiigence snd the jury weuid
undoubtadiy have so found,
MECONCERPTION OF FACTE

This Court spliolds the district court in
denying reduction of the verdict or granting &
new triai oy punitive damages, cenfusing the
s Rustion where a transaction is conserimated
amd commiagion is incident to the transaction
and that where there i no sale op exchange
and the real estate broker is suing {nr a
commignion. The Court siys:

“We know of 8o rule which wouid hold

defendants ifabie for dassages in the deal
antt &t the sxme tixe entitis thex: (o

compensation { -+ their brwach of duty.
The guastion is, whsl iz the rale of

dorages ?, In o thﬂ game =n ““7*%“, ""“

I / S / T / / 4 adm ed by the Ut / State Libra
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24~
consummated on a misconception of values, and
the plaintiff is entitled to be placed in the position
be would have held had the values been as he believed
thew to be. This is not & case of rescisgion and of
restoration of consideration received on both sides,
bt a case of making the plaintif! whole. The
appraisers gave the values as opinion evidence
which was supposed to establish the element of
damages. I the Salt Lake house were worth
$18, 000. 00 and the Lave house $8, 600, 00 and
there was a mortgage on the Salt Lake house of
$7, 500, 00, the difference would be $3, 380, 00,
and the payment of that difference would make
the plaintiff whole,

If petitioner now pays plaistiff $1, 150, 00,
the plaintiif will be better off than if the values had
been sccurately known and the exchange had been

Sponsored by the S.J. Quinney La
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made on that basis; since in that case the commission
would rightfully have been paid, buat on 2 lesser
amount,

The Court says ‘compensation for their
breach of duty” as though an element of punitive
dam ages were included in this case and there is
uo suggeation of that in aay of the instructions or
in the Court's decision, except such as accident~
slly resulis from the ervor of the Court in requiring
return of the $1, 180, 00, ¥ that is a matter of
punitive darages or fraudulent conduct, petitioner
had 2 right to have that submitted to the jury.

Furthermore, petitioner did nat receive
$1, 180, 00, The Pighth East house was listed at
$83, 000, 06 om which the commission was 31, 150, 00,
The Bighth Fast houte was sold by Fletcher Lucas
to Kiadis, Pursuant to the Sales Agency Agreement,

Sponsored by the S.J. Quinney Law Librar ided by the Institute of Museum and Library Services
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Exhibit 3, Metcher Lucas earned that cou mission
ard roceived #t (R, 238),

The Lava Heot Springe proparty wes lListed
with Fletcher L ucss in behalf of iself and cther
board members (Fx. 5) and that con:.risaion was
payable to Carroll Realty, which is therefore
assured to have received §775, 00, There is uo
evidence whatever of the money petiticuer re~
ceive? and there was uc issue on it &t the trial,
The third cauze of sction {or refurs «f comminsion
was added after the evidencs was in (3. 372L.

Petiticner chiected to this percinptecy
insteuction cf the trial court for the reason

that dafendents had not received the §l, 150,00
commission (. 278); and made this & basis
of their ¥ -tisn for Nes Trial (R, 623), .here
is no evidence tefore the Court to show how

the commissions were divided and what portion

Sponsored by the S.J. Quinney Law Library. Fundir
Library Services and Techr

oy Act, administered by the Utah State Library.
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of it was received hy petitioner who i8 made a
joint and several judgmwent debtor without any
nm.wmgmmmnwmmw
commission actually received. R is definite
received the commission on plaintifis’ house
(R. 238).

The case of Reich v. Christopules, 123
Utah 137, 258 P, 3d 338, upon which the Court
relies, is a case where the transaction was not
consummated ond the broker was attewmpting to
obtain his commission from & seller who had
linted his property but which had uot been sold.
In that case there was & simple failure to find
s buyer ready, able and willing to buy and the
owner of the property was left whele,

In the cape before the Court, the owner
of the property is already whole by reason of
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the jury's verdict for danages; and awarding
the plaintiff the additional $1, 130, 00 put the
plaintiff in a better position than if the sale had
beeun properiy consummated.

The case ¢f Innacs v. Frank Maline Co.,
37 P. 2d 1045 cited at Appeliants' Brief, page Bl,
is precisely in point and is based on a statute
which established as a general rule of damsges
putting the damaged party in the pesition he
would have enjoyed had there been no breach,
That is the rule in Utah in the absence of frand.
Stewart v. Hanmen, 63 Utah 281, 218 P, 986;
Stimson Ce. v. Porter (C.A. 10th, Utah) 195
F 3d 4¢10; Am, Jur. Damages, secs, 43, 68,
In this case, 5o breach means the axchange
would have been made at proper values and the
ddference between assumed values and sound
values must be paid by the defendants to the
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plaintiff, By i#ts decinion the Court penalises the
defendant without an issue on penalty and
witheut the suppeort of the jury as to punitive
daxnages, And, furthermore, making petitioner
pay 81, 150, 00 penally is taking frex hin: a
commission paid to Fletcher-Lucas and not to
him,

FACT IMPROFERLY ASBUMET

Thiz Court finds lack of diligence by
sppellasts in preducing evidence made the basis
of the Motion for New Trial. The Court states:

"The showing made is nct persussive of

the fact that defendants had used the due

dmgummﬁtemwmmw
of & new trial. "

The trial court had this question before it
and resclved it in favor of finding diligence when
it said:

"On this peint the Court is of the cpinion

that the plaintiffs would be very much
weaker, and uﬂmwmtmm
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plaintiffs testified they did net sign any
ducunents ou the evening of the return frem

Lava Hot Springs.,

"This point may justify the grasting of the
n.otion for a new trinl,”

This Court had no occasion to go imto the
matter of diligence, as to which the trial court
was setisfied. The suthorities cited by appellants
in their brief (pages 87-59) amply support the
motion for new trial on the merits,

This Humerable Court should grant a
rebearing cr reconsider the case a» to the

1. The clause in the Exchange Agrecoment
stating that the plaintiffs rely on their cwn
inveatigation of values is binding in the absence
of fraud,

2. The oral agresment te determive value

is within the statute of frauds. sec. ¥i-6-4 (5)
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ucC A 1083,

3. Nncnmé!mmmtam of Paisy
Smith, a joint temant, was establighed.

4. The question of contributery negligence
should have been submitted to the jury,

8. Directing judgment for $1, 159, 00 return
of commission was error because:

{a) it was punitive without any support;

®) it was double damages ;

{c) petiticner did net receive the commission,

Respectfully subimiited,

RICBARDS, BIRD & HART
TV7 Newhouse Building
Salt Lake City, Utah,
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