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STATEMENT OF JURISDICTION

This Court has jurisdiction to hear this appeal pursuant to UTAH CODE section
78A-4-103(2)(j) (2016).

STATEMENT OF ISSUES PRESENTED AND STANDARD OF REVIEW

ISSUE NO. 1: DO 2016 REVISIONS OF THE UTAH CONDOMINIUM OWNERSHIP
ACT ENTITLE CRITERIUM TO THE DECLARATORY RELIEF IT SOUGHT BEFORE THE
D1STRICT COURT?

STANDARD OF REVIEW: On an issue such as this, when the Court does not have a
district court opinion on an issue that arose for the first time after the appeal was
underway, the appellate court is not presented with a decision o affirm or reverse, and
traditional standards of review do not apply. Therefore, the Court answers the legal
questions presented de novo, as the district court did not consider, and, as explained in the

discussion of Point I, infra, could not have considered, this issue.!

The proper
interpretation and application of a statute is a question of law.’
PRESERVATION: Criterium did not preserve and could not have preserved this

issue before the district court because the 2016 revisions to the Utah Condominium

Ownership Act (the “2016 Revisions”) did not exist until months after the September 3,

' See, e.g., Trans-Western Petroleum, Inc., v. United States Gypsum Co., 2016 UT 27, q
6.

2 See, e.g., Clearwater Farms LLC v. Giles, 2016 UT App 126, 9 7; Child v. Newsom,
892 P.2d 9, 9-10 (Utah 1995)

-1-



2015 filing of Criterium’s Notice of Appeal in this case. Because the 2016 Revisions had
not occurred when the district court entered its orders appealed from, Criterium could not
argue to the district court the effects of the 2016 Revisions.

Criterium acknowledges that this Court has consistently and repeatedly refused to
consider arguments that were not first presented to the district court (the “Preservation
Rule”), and that the Preservation Rule would ordinarily bar consideration of an argument
that an appellant did not make before the district court.’

There are, however, exceptions to the general Preservation Rule. This Court has
recently described one — the “exceptional circumstances™ exception:

Exceptional circumstances is a descriptive term used to memorialize an

appellate court’s judgment that even though an issue was not raised below

and even though the plain error doctrine does not apply, unique procedural

circumstances nonetheless permit consideration of the merits of the issue on

appeal. Utah appellate courts have employed the exceptional circumstances

rubric where a change in law or the settled interpretation of law colored the

failure to have raised an issue at trial.[¥

This Court’s description of the “exceptional circumstances” exception is

consistent with the Utah Supreme Court’s articulation of the exception: “The rule that

> See, e.g., Sandy City v. Lawless, 2016 UT App 63, § 5, 810 Utah Adv. Rep. 32
(summarily declining to address an argument because “the district court did not have the
opportunity to give full consideration to the issues at that time, and we therefore have no
district court decision to review, . . .”).

4+ State v. Jaramillo, 2016 UT App 70, § 37 & n.6, 8§10 Utah Adv. Rep. 27 (citation and
internal quotation marks omitted); see also, State ex rel. T.M., 2003 UT App 191, 9 16,
73 P.3d 959 (“The ‘exceptional circumstances’ rubric may be employed where a change
in law or the settled interpretation of law colors the failure to have raised an issue at trial.)
(citation and internal quotation marks omitted).
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questions should be raised at the first opportunity, and that contentions must be raised
below in order to be available on appeal, does not apply where the question did not exist
or could not be raised below.”

This Court has also recently acknowledged that a second rationale permits an
appellate court to considér an argument not preserved before the district court: “Appellate
courts will routinely consider new authority relevant to issues that have properly been
preserved and will not disregard controlling authority that bears upon the ultimate
resolution of a case solely because the parties did not raise it below.”

Whether this Court views the enactment of the 2016 Revisions as (a) a new matter
that did not exist or that Criterium could not raise before the district court, or (b) a “new
authority relevant to the issues that have been properly preserved” before the district
court, the Preservation Rule does not apply to arguments that Criteriurn now raises
arising out of the 2016 Revisions.

ISSUE NO. 2: ARE THE RELEVANT PROVISIONS OF THE 2016 REVISIONS TO THE
ACT RETROACTIVE?

STANDARD OF REVIEW: On an issue such as this, when the Court does not have a

district court opinion on an issue that arose for the first time after the appeal was

underway, the appellate court is not presented with a decision to affirm or reverse, and

s State in Interest of D.B., 2012 UT 65, 9 34, 289 P.3d 459.

 Hollenbach v. Salt Lake City Corp., 2016 UT App 64, { 8, 810 Utah Adv. Rep. 24
(citation and internal quotation marks omitted). .
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traditional standards of review do not apply. Therefore, the Court answers the legal
questions presented de novo, as the district court did not consider, and, as explained in the
discussion of Point I, infra, could not have considered this issue.” The issue of a statute’s
retroactivity presents a question of law ?

PRESERVATION: The preceding discussion of preservation of Issue No. 1 applies
as well to Issue No. 2.

ISSUE NoO. 3: Dip THE DISTRICT COURT ERR IN CONCLUDING THAT
CONTROLLING PRECEDENT UNDER THE PRE-2016 ACT REQUIRED SOMETHING TO BE
CONSTRUCTED TO QUALIFY AS A “UNIT”?

STANDARD OF REVIEW: The proper interpretation and application of a statute is a
question of law that an appellate court reviews for correctness,. affording no deference to
the district court’s legal conclusions.” An appellate court reviews a trial court’s legal
conclusions and ultimate grant of summary judgment “for correctness and views the facts

and all reasonable inferences drawn therefrom in the light most favorable to the

. 10
nonmoving party.”

" See, e.g., Trans-Western Petroleum, 2016 UT 27, 6.

¥ See, e.g., Soriano v. Graul, 2008 UT App 188, 9 4, 186 P.3d 960; Johansen v.
Johansen, 2002 UT App 75, 9 4, 45 P.3d 520 (“Whether a statute operates retroactively is
a question of law, . . .)

* See, e.g., Clearwater Farms, 2016 UT App 126, § 7; Child, 892 P.2d at 9-10.

1 Jones & Trevor Marketing, Inc. v. Lowry, 2012 UT 39, 9 9, 284 P.3d 630 (emphasis
added).

-4-




PRESERVATION: R. 852-871, 880-882, 934-946.

ISSUE NO. 4: DID THE DISTRICT COURT ERR IN DENYING CRITERIUM’S AND
GRANTING DEFENDANTS’ SUMMARY JUDGMENT MOTIONS?

STANDARD OF REVIEW: An appellate court reviews a trial court’s legal
conclusions and ultimate grant or denial of summary judgment for correctness.!!
Whether a contract is ambiguous is a question of law, which Utah appellate courts review
for correctness.'* 1If there is ambiguity “the intent of the parties becomes a question of
fact, and a motion for summary judgment may not be granted if there is a factual issue as
to what the parties intended.”"?

PRESERVATION: R. 390-402, 558-567, 719-742, 852-871, 880-882, 934-946.

" See id.; see also, e.g., Highlands at Jordanelle LLC v. Wasatch County, 2015 UT App
173,99, 355 P.3d 1047

2 See, e.g., Judge v. Saltz Plastic Surgery, P.C., 2016 UT 7, § 24, 367 P.3d 1006
(“Whether a contract is ambiguous is a question of law, which we review for
correctness.”; Utah Dep’t of Transp. v. Boggess-Draper Co. LLC, 2016 UT App. 93, q
13, 812 Utah Adv. Rep. 29 (“Whether the terms of a contract are ambiguous is a question

of law.”).

¥ Judge, 2016 UT 7, 9 24 (citations and internal quotation marks omitted).
-5-



ISSUE NoO. 5: IS CRITERIUM RATHER THAN DEFENDANTS THE PREVAILING
PARTY, ENTITLED TO ITS COSTS, FEES AND DISBURSEMENTS BOTH BEFORE THE
TRIAL COURT AND ON APPEAL?

STANDARD OF REVIEW: Whether attorney fees are recoverable in an action is a
question of law that the appellate court reviews for correctness.™

PRESERVATION: Through this express reference and its argument in Point V of
this brief, Criterium has preserved its request for attorney fees on appeal as required by
UTAH RULE OF APPELLATE PROCEDURE 24(a)(9). Because the district court concluded
that Defendants — not Criterium — were the prevailing party below, it was not possible for
Criterium to preserve an attorney fee request before the district court.

DETERMINATIVE STATUTORY PROVISIONS

UTAH CODE SECTION 57-8-3(36) (2016):

“Unconstructed unit” means a unit that:

(a) is intended, as depicted in the condominium plat, to be fully or partially

contained in a building; and
(b) is not constructed.

“ See, e.g., Federated Capital Corp. v. Haner, 2015 UT App 132, 9 9, 351 P.3d 816;
4447 Associates v. First Sec. Fin., 1999 UT App 13, 920, 973 P.2d 992, cert. denied sub
nom. Zions First Nat. v. First Sec. Fin. 982 P.2d 89 (Utah 1999).
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UTAH CODE SECTION 57-8-3(37) (2016):

(a) “Unit” means a separate part of the property intended for any type of
independent use, which is created by the recording of a declaration and a
condominium plat that describes the unit boundaries.

(b) “Unit” includes one or more rooms or spaces located in one or more
floors or a portion of a floor in a building.

(¢) “Unit” includes a convertible space, in accordance with Subsection 57-
8-13.4

UTAH CODE SECTION 57-8-24 (2016):

Common profits, common expenses, and voting rights -- Unit -
Unconstructed unit.

(1) A unit is created by the recording of the declaration and a
condominium plat that describes the unit.

(2) An association of unit owners shall, according to each unit owner’s
respective percentage or fractional undivided interests in the common
areas and facilities:

(a) distribute the property’s common profits among the unit owners;
(b) except as otherwise provided in the declaration for unconstructed
units, assess the unit owners the property’s common expenses; and
(c) make voting rights available to the unit owners.

(3) (a) After the recording of a condominium project’s declaration, an
unconstructed unit is a unit for the purposes of the declaration and
this chapter, including:

(1) allocation of undivided interests in the common areas and
facilities in accordance with Subsection 57-8-7(2); and
(ii) voting rights in accordance with Section 57-8-24.
(b) Subsection (3)(a) applies to a condominium project regardless of
when the condominium project’s initial declaration was recorded.



STATEMENT OF THE CASE

A.  NATURE OF THE CASE

This is a statutory-interpretation and application action. In its Complaint (Record
(“R.”) 1-117) appellant, Criterinm, LLC (“Criterium”), sought a declaration of its
statutory rights as an owner of unconstructed condominium units in the Rockwell Square
Condominiums (“Rockwell Square”), including judgment that Criterium was entitled to
an allocation of 80% of the undivided interests in the common areas, together with
corresponding voting rights and membership in the Homeowners Association of
Rockwell Square, Inc. (the “Association™). Criterium also sought damages against the
Association and its management committee, as well as reimbursement of property taxes
assessed to Criterium’s units that Criterium had paid since thes purchase of those units by
an affiliate of Criterium in 2012 if the district court found that Criterium was not entitled
to the declarations that Criterium requested. In this brief, Criterium sometimes refers to
the Association, its management committee and the individual defendants collectively as
the “Defendants” or “Appellees”, as the context requires.

B. COURSE OF THE PROCEEDINGS AND DISPOSITION AT TRIAL COURT

In lieu of answering Criterium’s Complaint, Defendants filed a Motion to Dismiss
Pursuant to Rule 12(b)(6) of the Utah Rules of Civil Procedure (R. 269) and a supporting
memorandum (R. 270-287). The district court denied that motion, (R. 457-461;

Addendum (“Add.”) B), and Defendants Answered and Counterclaimed. (R. 462-479)

&



After discovery, Criterium filed a Motion for Partial Summary Judgment (R. 556-
57) and a supporting memorandum. (R. 558-677). Then Defendants filed their
Alternative Cross Motion for Partial Summary Judgment (R. 689-90) and a Consolidated
Memorandum in Opposition to Plaintiff’s Motion for Partial Summary Judgment and in
Support of Defendant’s [sic.] Alternative Cross Motion for Partial Summary Judgment.
(R. 691-708) to which Criterium filed an opposition along with its reply to Defendants’
opposition to Criterium’s motion. (R. 719-753). Defendants then filed a reply to
Criterium’s opposition to Defendants’ cross motion. (R. 769-787).

After a hearing on these competing motions, Criterium filed its Objection to New
Arguments Asserted in Oral Arguments (R. 796-798), to which Defendants objected (R.
796-798) and Criterium replied (R. 804-808). The district court then issued its Ruling
and Order (R. 814-819, Add. C) denying both motions. Defendants then filed their
Motion for Summary Judgment as to Plaintiff’s First and Second Causes of Action (R.
828-829), along with a supporting memoranda (R. 820-827; 842-846).

In its Ruling and Order (R. 814-819, Add. C) the district coﬁrt relied on authorities
that no parties had addressed in their motion papers, and Criterium filed its Motion for
Reconsideration (R. 880-882), along with a supporting declaration (R. 872-874) and
memorandum (R. 852-871), which also opposed Defendants’ summary judgment motion.

Defendants opposed Criterium’s reconsideration motion (R. 900-926), and replied (R.



934-946) in support of Defendants’ summary judgment motion. Criterium filed its reply
in support of its Motion for Reconsideration (R. 934-946).

The district court entered its Ruling and Order (R. 955-962, Add. D), which was
final on all matters except Defendants’ attorney-fee request. After resolving the attorney-
fee issue the district court entered its Ruling and Order (R. 1074-1081) and on August 31,
2015 final Judgment (R. 1097-1098), from which Criterium timely appealed on
September 3, 2015 (R. 1104-1106)

C.  STATEMENTS OF FACTS RELEVANT TO ISSUES PRESENTED

1. Rockwell Square is a Utah condominium project located in Draper, Utah.
Rockwell Square was created by an Amended and Restated Declaration of Condominium
and Declaration of Covenants, Conditions, and Restrictions for Rockwell Square
Condominiums, recorded on January 11, 2011 (_as subsequently amended, the “Rockwell
Square Declaration™) (R. 5, § 39, 15-113 Add. A, 466, § 39) and a condominium plat
recorded on July 2, 2008, as amended by an amended plat recorded on October 1, 2008
(as so amended, the “Plat”).

2. The Rockwell Square Declaration and Plat, as amended, créated 168
condominium units in five buildings. (R. 45, § 3.02(a), Add. A). Each of the units
created by the Rockwell Square Declaration and the Plat is a legally subdivided parcel of
real property, the boundaries and area of which are described and depicted in the

Rockwell Square Declaration and the Plat. The boundaries of each unit can be located

-10 -




and determined, and each is capable of being separately conveyed and separately owned.
(R. 45, §3.02(a)). Building 1, containing 34 units, has been constructed, while Buildings
2 through 5, containing 134 units (the “Criterium Units™), have not been constructed.
(R. 5, 939, 466, § 39). The square footage of the Criterium Units constitutes
approximately 80% of the total square footage of all units described in the Rockwell
Square Declaration and the Plat. (R. 110-113; Add. A).

3. Criterium is the owner of the Criterium Units. (R. 655-668).

4. Pursuant to a recorded assignment, Criterium is the successor to all the
rights of the Declarant under the Rockwell Square Declaration, including but not limited
to the right to vote as long as the Declarant owns any unit in Rockwell Square. (R. 859)

5. The Association is the condominium owners association governing
Rockwell Square. (R. 467, 41).

6. The Association acts through its management committee (the
“Management Committee™). (R. 467, J41).

7. Each of the Defendants (other than the Association) is the owner of a
condominium unit in Building 1 of Rockwell Square. (R. 467, 42).

8. Section 3.03 of the Rockwell Square Declaration states that undivided
interests in the comumon areas of Rockwell Square are allocated only to constructed units.

(R. 46-47).
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9. Section 5.01 of the Rockwell Square Declaration states that “Memberships
[in the Association] shall only be allocated to constructed Units, and no Membership
shall be allocated to a Unit prior to construction.” (R. 53)

10.  Section 5.02 of the Rockwell Square Declaration provides, among other
things, that “[a]t any meeting of the Association, the [undivided interests in the common
areas] allocated to a Unit may be voted in connection with issues presented to the owners
for vote.” (R. 53-54).

11.  After acquiring the Criterium Units, Criterium requested that the
Association and the Management Committee Defendants recognize Criterium’s rights to
an allocation of common area interests and corresponding voting rights.

12.  The Association and the Management Committee Defendants refused to
recognize Criterium’s rights. Among other things, they (a) took the position that no
undivided interests in the common areas would be allocated to Criterium until the
Criterium Units have been constructed (R. 467-468, q 45), (b) refused to recognize
Criterium as a member of the Association (R. 468, 9 53), and (c) refused to allow
Criterium to exercise voting rights in the Association (R. 281, 414-417,478 9 53).

SUMMARY OF ARGUMENT

The district court erred in determining that, because the Criterium Units have not

yet bee:n~ constructed, they do not constitute condominium units. Under both the

Rockwell Square Declaration and the Act as it existed at the time of the district court
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decision, each of the Criterium Units existed as a unit the moment of recordation of the
Rockwell Square Declaration and the Plat.

As an owner of condominium units, Criterium is entitled under the Act to an
allocation of common area interests, together with corresponding voting rights.
Provisions to the contrary in the Rockwell Square Declaration conflict with mandatory
provisions of the Act and are therefore invalid.

The district court relied on two cases, Country Oaks Condo. Mgmt. Comm. v.

5 and B. Investment LC v. Anderson'® in reaching the conclusion that a

Jones
condominium unit cannot exist until it has been enclosed in a building.

The court’s conclusion was based on a misreading of the cases and was incorrect
as a matter of law. The Country QOaks decision relied on specific language in a different
declaration, language that is not found in the Rockwell Square Declaration. And in B.
Investment, this Court held that a vacant lot could constitute a condominium unit.

The treatment of unconstructed units as condominium units, with the
corresponding rights, is supported by long-standing real estate practices in accbrdance
with the provisions of the Act. County recorders and assessors, developers, construction

lenders, and title companies have all relied on the existence of unconstructed units as

separately subdivided parcels of real property, with all the attributes of condominium

5 851 P.2d 640 (Utah 1993)
% 2012 UT App 24, 270 P.3d 548.
-13-



units. The district court’s ruling, if upheld, would create serious problems in the real
estate industry.

As a direct response to the district court’s ruling, the Utah Legislature, in its 2016
session, enacted the 2016 Revisions for the purpose of clarifying that a unit is created by
the recording of a declaration and a plat submitting the condominium property to the
provisions of the Act, and that, once created, a unit is entitled to an allocation of common
area interests and corresponding voting rights as provided in the Act. The 2016
Revisions are retroactive and apply to Rockwell Square. This Court should review the
2016 Revisions and their application to this case de novo, because they were not enacted
until after the district court’s ruling and thus could not have been raised by Criterium or
considered by the court in the district court action.

Even if the district court did not err in its interpretation of Country Oaks and B.
Investment, it erred in not concluding that the Rockwell Square Declaration
unambiguously defined “Unit” to include unconstructed units. And if this Court
disagrees with that conclusion, it should find that the district court erred in granting
summary judgment without affording Criterium the opportunity to present evidence of
the intent of the parties regarding the definition of a “Unit” in the Rockwell Square
Declaration, a definition that at the least is ambiguous. And finally, this Court should

find that the 2016 Revisions apply to Rockwell Square and réquire the Defendants to
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allocate common area interests and voting rights to Criterium in proportion to the relative
square footages of the Criterium Units.

For these reasons, and as further explained below, this Court should reverse the
district court’s ruling.

ARGUMENT
L 2016 REVISIONS TO THE UTAH CONDOMINIUM OWNERSHIP ACT
ENTITLE CRITERIUM TO THE DECLARATORY RELIEF IT SOUGHT
BEFORE THE DISTRICT COURT.

A condominium project is a statutory creation; the condominium form of
subdivision and ownership can be created only by submitting the project to the applicable
statutes. In Utah, the Act provides that “[t]his act shall be applicable only to property
which the sole owner or all the owners submit to the provisions of the act by duly

executing and recording a declaration as provided in the act.”"’ The Act further requires

that each “declaration shall contain a statement of intention that this chapter applies to the

The district court concluded that Country Oaks and B. Investment LC were
determinative of the degree to which a declaration may deviate from the definition of a

“unit” contained in the Act.

7 UTAH CODE section 57-8-2 (2016).
'8 UTAH CODE section 57-8-10(2)(d)(vi).
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The Country Oaks court described the issue: “When a condominium declaration is @
filed, all interest owners in a condominium project become subject to the Act”?® In B

Investment this Court concluded that the definition of a “unit” in the declaration it was

considering was “sufficiently consistent with the Act’s definitions to meet the standard
set in Country Oaks. »20

In B Investments, this court explained that although there was “a measure of

latitude” in drafting a declaration that deviated from the Act, a declaration cannot
contradict the Act:

We read Country Oaks as allowing declarants a measure of latitude in

defining a unit. The court concluded that the Country Oaks declarations’ ®
definition of unit as an “enclosed space” found sufficient support in a

provision of the Act providing that a unit be “physical.” See id This

statutory definition gives limited support to the proposition that a unit must

be an enclosed space, although the opinion does not explain why a vacant

lot does not also qualify as “physical.” Nevertheless, even where “the Act @
anticipates that a condominium project may contain proposed units that are

not yet constructed,” id, this reference to a “physical unit” offered

sufficient statutory support for the court to apply the Country Oaks

declarations' definition of “unit. »[21]

The clear implication of this language is that if a declaration contains provisions ©
that cannot be reconciled with the Act, those provisions are invalid.
UTAH CODE section 57-8-24(3) (2016) reads:
@

(a) After the recording of a condominium project’s declaration, an

¥ Country Oaks, 851 P.2d at p. 642.
¥ B. Investment, 2012 UT App 24, 7 22 (emphasis added). @
21 Jd., 9 19 (emphasis added).
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unconstructed unit is a unit for the purposes of the declaration and this
chapter, including:
(i) allocation of undivided interests in the common areas and
facilities in accordance with Subsection 57-8-7(2); and
(ii) voting rights in accordance with Section 57-8-24.

The holdings of both Country Oaks and B. Investment reflect the Act’s
requirement that condominium declarations must “submit” themselves to the Act’s
provisions. The statutory definition of a “declaration” reflects this same requirement:

“’Declaration’ means the instrument by which the property is submitted to the provisions

of this act, as it from time to time may be lawfully amended.”?

The Rockwell Square Declaration expressly recites its compliance with this
requirement:
Submission.

The Property is hereby submitted to the provisions of the Act as the Land
associated with the Rockwell Square Condominium Project.

TOGETHER WITH: (i) all buildings, if any, improvements, and structures
situated on or comprising a part of the above-described parcel of real
property, whether now existing or hereafter construed, (ii) all easements,
rights-of-way, and other appurtenances and rights incident to, appurtenant
to, or accompanying said parcel; and (iii) all articles of personal property
intended for use in connection with said parcel. . . .

(R. 43-44) (emphasis added)

2 UTAH CODE section 57-8-3(17) (2016)
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Section 2.03 of the Rockwell Square Declaration further provides that “[t]he
condominium project to be created on the Land is hereby created pursuant to and shall be
governed by the provisions of the Act.” (R. 44, Add. A)

The current version of the Act prohibits the exclusion of unconstructed units from
a declaration’s definition of a “Unit”. The Rockwell Square Declaration expressly
“submits” itself to the Act, compelling the conclusion that under applicable law Criterium
owns 134 “Units” (R. 477, | 44; 502, § 4), and is therefore entitled to, among other
things, an allocation of approximately 80% of the undivided interests in the Rockwell
Square common areas, together with corresponding voting rights and membership in the
Association. (R. 478, 9 48-53; 502-503, § 7-10).

II. THE 2016 ACT REVISIONS ARE RETROACTIVE, EXPRESSLY APPLY TO

THE ROCKWELL SQUARE DECLARATION, AND COMPEL REVERSAL OF
THE DISTRICT COURT

The Utah Legislature enacted Utah Code sections 57-8-3(36) and 57-8-24(3), and
renumbered and clarified section 57-8-3(37) in 2016 — five years after the 2011 recording
of the Rockwell Square Declaration.

Notwithstanding the fact that the Rockwell Square Declaration expressly
“submits” itself to the Act as discussed above, there are two statutes, one general and the
other specific, that under circumstances different than exist in this appeal could support
an argument that the 2016 changes to the Act do not apply retroactively to the 2011

Rockwell Square Declaration.
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@ The general statute reads: “A provision of the Utah Code is not retroactive, unless

923

the provision is expressly declared to be retroactive. The Act-specific statute reads:

Amending the declaration to make provisions of this chapter
applicable.

(1) An association of unit owners may amend the declaration to make
applicable to the association of unit owners a provision of this chapter that
is enacted after the creation of the association of unit owners, by complying
with:
(a) the amendment procedures and requirements specified in the
declaration and applicable provisions of this chapter; or
(b) the amendment procedures and requirements of this chapter, if the
declaration being amended does not contain amendment procedures and
requirements.

@ (2) If an amendment under Subsection (1) adopts a specific section of this
chapter:
(a) the amendment grants a right, power, or privilege permitted by that
specific section; and
(b) all correlative obligations, liabilities, and restrictions in that section
also apply.24

2 UtAH CODE § 68-3-3 (2016). This prohibition is statutory, not constitutional; except
for ex post facto laws, which are not involved in this appeal, nothing in the Utah
Constitution prohibits retroactive legislation. See Garrett Freight Lines v. State Tax
Comm’n., 103 Utah 390, 135 P.2d 523, 526-27 (Utah 1943).

* UtAH CODE § 57-8-10.5 (2016).
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In determining whether statutory language “expressly declares” retroactivity, Utah
appellate courts apply the plain meaning of the statute.”’

The 2016 General Session of the Utah Legislature’s expressly declared the Act’s
definition of a “Unit” to be retroactive:

Common profits, common expenses, and voting rights — Unit -
Unconstructed unit.

(1) A unit is created by the recording of the declaration and a condominium
plat that describes the unit.

(2) An association of unit owners shall, according to each unit owner’s
respective percentage or fractional undivided interests in the common areas
and facilities:

(a) distribute the property’s common profits among the unit owners;

(b) except as otherwise provided in the declaration for unconstructed

units, assess the unit owners the property’s common expenses; and

(c) make voting rights available to the unit owners.

(3) (a) After the recording of a condominium project’s declaration, an
unconstructed unit is a unit for the purposes of the declaration and this
chapter, including:

(i) allocation of undivided interests in the common areas and
facilities in accordance with Subsection 57-8-7(2); and
(ii) voting rights in accordance with Section 57-8-24.
(b) Subsection (3)(a) applies to a condominium project regardless of
when the condominium project’s initial declaration was recorded.

UTAH CODE section 57-8-24 (2016) (emphasis added).
The absence of the word “retroactive” from section 57-8-24 does not compel the
conclusion that it is not retroactive. In 2004 the Utah Legislature amended a statute that

exempted agreements “executed or renewed before May 3, 1999 from application of the

» See, e.g., Soriano v. Graul, 2008 UT App 188, § 6, 186 P.3d 960.
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2004 amendment. The district court concluded this language made the 2004 statutory
amendment retroactive to May 3, 1999. In appealing that conclusion, the defendant
argued that the 2004 amendment was not retroactive because it did not contain the word
“retroactive”.”®

In rejecting this argument, this court concluded that “the inclusion of the language
‘after May 2, 1999, clearly establishes the legislature’s intent that the 2004 Amendments
are to apply retroactively to all medical arbitration agreements entered into after that
date.”?’

This language is functionally identical to the language of UTAH CODE section 57-
8-24(3)(b) that “Subsection (3)(a) applies to a condominium project regardless of when
fhe condominium project’s initial declaration was recorded.” In both cases, the statute
related back to agreements dated before the enactment of the statute, and as a
consequence were retroactive as a matter of law.

The context of the 2016 Revisions helps to explain the rationale for making the
amendments retroactive. The legislative history of 2016 House Bill 255 (“H.B. 255”)

makes it clear that the amendments were a direct legislative response to the rulings that

the district court made in this case (together, the “Rulings”).

* See id., 2008 UT App 188, 9 8.
7 Id.; see also id. at 1] 10 n.4 & 14.
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In introducing the bill to the Utah House of Representatives, Representative Mike
Schultz, the chief sponsor of H.B. 255, explained its origin:

This summer there was a court ruling that was detrimental to this industry
on the development side and basically what happened was a judge — a
lower court judge ruled that in order for a condominium unit to be in unit to
actually exist, that it has to be constructed . . . therefore, bringing up a
whole host of problems. (1) they wouldn’t have voting rights inside the
association; (2) if you’re a banker, you don’t have anything to lien on; (3)
title companies, similar. The developer wouldn’t have anything to sell and
the title companies wouldn’t have anything to insure and same thing with
the county. The counties wouldn’t have anything to assess taxes on.”

The amendments were supported by a broad range of stakeholders, including

9

developers, lenders, title companies, and counties.”’  Their concerns were not just for

® Recording of Utah House Floor Debate, H.B. 255, 61st Leg. Gen. Sess. (February 23,
2016) (statement of H.B. 255 Chief Sponsor, Rep. Mike Schultz) available at
http://utahlegislature.granicus.com/MediaPlayer.php?clip 1d=19905&meta id=620284;
see also, Hearing on H.B. 255 Before the House Business and Labor Standing
Committee, 61st Leg. Gen. Sess. (Feb. 11, 2016) (statement of Chris Gamvroulas during
presentation of H.B. 255 Chief Sponsor Rep. Mike Schultz) available at
http://utahlegislature.granicus.com/MediaPlayer.php?clip id=19738&meta_id=616917
(“Well, a recent court ruling suggested that — a recent lower court ruling suggested that
those units do not have voting rights until they are actually physically constructed. And
so the H.B. 255 attempts to address that . . . .”); Recording of Hearing on H.B. 255
Before the Senate Revenue and Taxation Committee, 61st Leg. Gen. Sess. (March 1,
2016) (Statement of H.B. 255 Chief Sponsor, Rep. Mike Schultz) available at
http://utahlegislature.granicus.com/MediaPlayer.php?clip_id=20028&meta id=623545
(“[TJhere was a recent court ruling that said that the a unit on a condominium association
plat is not actually a unit until that unit is constructed.”).

» See, Recording of Utah House Floor Debate, H.B. 255, 61st Leg. Gen. Sess. (February
23, 2016) (statement of H.B. 255 Chief Sponsor, Rep. Mike Schultz) available at
http://utahlegislature.granicus.com/MediaPlaver.php?clip 1d=19905&meta id=620284

(“[HB 255] is supported by the Property Rights Coalition, the Homebuilders
Associations, the Realtors Association, the counties, the title companies, as well as the
banks™); Recording of Hearing on H.B. 255 Before the Senate Revenue and Taxation
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future development, because the potential adverse effects of the Ruling would have
applied to existing condominium projects as well as those that had not yet been created.
In Utah, unconstructed units have long been treated as separate parcels of real
property. They have been conveyed by deed, indexed as separate parcels by county
recorders, assessed by county assessors for property tax purposes, encumbered by deeds
of trust as security for construction financing, and insured as real property interests in
title insurance policies. If units, expressly created by recorded declarations and plats, do
not exist until they have been constructed, the customary practices on which the real
estate industry has relied are invalid. For this reason, the district court’s Ruling caused

real concern in the real estate industry in Utah.*® As more particularly explained below,

Comimittee, 61st Leg. Gen. Sess. (March 1, 2016) (Statement of H.B. 255 Chief Sponsor,
Rep. Mike Schultz) available at

http://utahlegislature.granicus.com/MediaPlayer.php?clip 1d=20028&meta id=623545
(“[H.B. 255] has broad support — there’s nobody opposing this”).

* See Recording of Hearing on H.B. 255 Before the House Business and Labor Standing
Committee, 61st Leg. Gen. Sess. (Utah Feb. 11, 2016) (statement of Chris Gamvroulas
president of Ivory Development, the land acquisition development arm for Ivory Homes
and president of Utah Property Rights Coalition during presentation of H.B. 255 Chief
Sponsor Rep. Mike Schultz) available at
http://utahlegislature.granicus.com/MediaPlayer.php?clip_id=19738&meta_id=616917
(“And in this case — and we’re concerned about future cases that could rely on this ruling
as a precedent where — to have a condominium plat recorded, the air space subdivided,
and then to be — to have your voting rights withheld, as the builder, as the developer, as a
declarant, as a successor-in-interest, or a successors assigns-in-interest of that asset. So
this bill seeks to clarify that, that a unit, a subdivided unit, is a unit for all intents and
purposes. It doesn’t have to be actually constructed because in fact, the air space is
subdivided. Now who would also be concerned about this. Well, lenders would be
concemned about this. If I have a subdivision plat map and I’ve recorded that and I seek
to get a loan on that to finance the construction of it, under this problematic ruling, I have
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(a) county recorders and assessors would be unable to comply with their constitutional
and statutory obligations, (b) title insurers could be faced with claims under existing title
policies, (c) construction lenders could have deeds of trust invalidated, and (d) developers
might be unable to obtain new condominium construction loans.

In a new condominium project, which is the scenario envisioned by the Act, a
declaration and plat must be recorded prior to construction of any unit, because the
declaration and plat are part of the municipal approval process required to obtain a
building permit. The Act requires that the declaration allocate 100% of the undivided
interests in the common areas to the units before a single unit has been constructed.”
The allocation must be based on one of three methods specified in the Act: (1)
proportionate to the relative sizes of the units, (2) proportionate to the relative par values
of the units, or (3) an equal allocation to each unit.>> The land itself no longer constitutes
a parcel of real property, because the land has now been subdivided into units and
common areas. The common areas are thereafter owned by the unit owners as tenants in
common, with each unit owner owning an undivided interest in the percentage allocated

to the owner’s unit(s).

nothing — I basically have no — I’ve got no asset that I’'m mortgaging. So it’s important
for lenders, it’s important for title companies, it’s important for county assessors, and it’s
an important property rights issue.”)

3 UTAH CODE §§57-8-10(2)(d) and 57-8-7(2) (2016).
%2 See UTAH CODE §57-8-7(2) (2016).
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Once a declaration and plat have been recorded, the property can be assessed for
tax purposes only by assessing units, together with the undivided interests in the common
areas appurtenant to each.”> The common areas, which include the land on which the
project will be built, can never be assessed except by including their value in the value of
the units. If a unit does not exist until it has been constructed, a county cannot assess the
value of the portion of the common areas that are allocated to that unit until construction
éf the unit has been completed. The resulting failure to tax a portion of the common
areas would violate Article XIII § 2(1) of the Utah Constitution, which requires that “all
tangible property in the state . . . be taxed.”

County recorders would also be affected. UTAH CODE § 57-8-12(2) (2016)
requires the creation by the recorder of a tract index for each condominium unit, and
UTAH CODE § 17-21-22(a) (2016) requires the recorder to report ‘all parcels of real
property to the assessor annually. If condominium units do not exist until they have been
constructed, recorders will not be able to comply with these provisions without frequently
identifying and conducting on-the-ground inspections of uncompleted condqlniniuln
projects to determine which units have been constructed, a process which is impractical,
at best, and for which recorders do not have the resources.

Developers, lenders, and title insurers would also be exposed to adverse

consequences if the 2016 Revisions were not retroactive. When a developer wants to

% See UTAH CODE § 57-8-27 (2016).
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build a new condominium project, it generally needs a construction loan. A construction
lender requires that the loan be secured. With respect to liens, the Act provides, in
relevant part, as follows:

Subsequent to recording the declaration as provided in this act, and while

the property remains subject to this act, no lien shall thereafier arise or be

effective against the property. During such period liens or encumbrances

shall arise or be created only against each unit and the percentage of

undivided interest in the common areas and facilities appurtenant to such

unit in the same manner and under the same conditions in every respect as

liens or encumbrances may arise or be created upon or against any other

separate parcel of real property subject to individual ownership.**

If units do not exist until they have been constructed, a construction lender has no
real property interest to lien at the time the loan is needed, which is, of course, prior to
construction. The Act prohibits any new lien on the undeveloped property itself, and
provides that existing liens no longer encumber the property, and that the liens can
instead encumber only the units and common areas that declarations and plats create.*
As a result, existing deeds of trust made to secure construction loans for condominium
projects under construction would be invalidated, because those deeds of trust, of
necessity, encumber unconstructed units. In addition, title insurance companies that
insured the validity of those deeds of trust would be placed at risk. Title companies also

directly insure fee title to unconstructed condominium units. A ruling that units do not

exist until they have been constructed exposes those title insurers to claims, because units

% UtAH CODE §57-8-19(1) (2016) (emphasis added).
» See id.
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that do not yet exist do not constitute real property as to which fee title can be conveyed
by deed.®

The 2016 amendments would not adequately address the risks to lenders and title
insurers described above without retroactivi%y.

Just as the 2004 amendment to the medical arbitration statute nullified an
arbitration agreement entered into after May 2, 1999, éfter its March 23, 2016 effective
date, UTAH CODE section 57-8-24 controls the date units come into existence and the
rights of unit owners. And, because section 57-8-24 affords Criterium all the rights it
sought before the district court, this court should reverse the district court’s Judgment and
instruct the district court on remand that Criterium is the prevailing party on all issues
Criterium is appealing.

IOI. THE DISTRICT COURT MISREAD THE COUNTRY OAKS AND B

INVESTMENT LC OPINIONS; NOTHING IN THOSE OPINIONS HOLDS THAT
THE PRE-2016 ACT REQUIRED A PLATTED UNIT TO BE CONSTRUCTED
TO QUALIFY AS A “UNIT”.

In its initial Ruling & Order (R. 814-819; Add. C), the district court sua sponte
identified, discussed and applied the County Oaks and B. Investment decisions:

In examining the Act, courts have reasoned “the Act anticipates that a

condominium project may contain proposed units that are not yet

constructed. However, this does not undermine [the] conclusion that for a
unit to actually exist, it must be within a physically enclosed space.”

% The Country Oaks court appears to recognize the fact that its decision removes an
unconstructed unit from the category of real property. “We do not need to determine the
question of precisely what sort of interests appellees may own, beyond saying that their
interests are not units.” Country Oaks, 851 P.2d at p. 643.
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(R. 816, Add. C). The district court then characterized this Court’s B. Investments
opinion as “Recognizing a ‘definition of unit as an enclosed space.”” (R. 816, Add. C).
Based on its reading of these two opinions, the district court concluded that a
condominium unit cannot exist under the Act until it is physically enclosed. (R. 816-817,
Add. C; 957, Add. D).

Because none of the parties had discussed these two decisions in their summary
judgment papers, Criterium filed a Motion for Reconsideration (R. 880-882) along with a
supporting memorandum (R. §52-871) and reply (R. 934-946), arguing that the district
court had misapplied those two opinions.

In its Ruling & Order denying Criterium’s reconsideration motion, the district
court repeated the above quotation from Country Oaks, adding only this introductory
language before that quotation: “The Court therefore concludes the reasoning set forth in
Country Oaks and B. Inv. LC v. Anderson remains applicable here. In Country Oaks the
Utah Supreme Court clarified . . .” (R. 957; Add. D) The district court then included
language from B. Investments that it did not include in its initial order denying
Criterium’s summary judgment motion: “Moreover, in B. Jnv. — decided well after the
1994 amendment®™” — the Utah Court of Appeals “allow[ed] declarants a measure of

latitude in defining a unit.” (R. 957; Add. D). Based on these quoted passages, the

¥ In its Motion for Reconsideration Criterium made an argument based on 1994
amendments to the Act that Criterium does not raise on appeal.
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district court concluded: “Accordingly, the Court remains convinced that the Act does
not preclude the definition of a unit to include only constructed units . . .”

These Country Oaks and B. Investment passages — along with the district court’s
characterizations of those passages in its two Rulings — announce two contrary principles:

The first principle is that the Act is flexible enough to permit unconstructed units
to constitute “Units” under a declaration: “[T]hé Act anticipates that a condominium
project may contain proposed units that are not yet constructed. . . ™%, and “We read
Country Oaks as allowing declarants a measure of latitude in defining a unit.”** Indeed,
the B. Investments decision, in a passage that the district court did not cite, observed that
Act “definitions cannot reasonably be read to categorically exclude a vacant lot . . . from
the definition of ‘unit.””*"

The language providing that “the Act anticipates that a condominium project may
contain proposed units that are not yet constructed”, coupled with the fact that declarants
have “a measure of latitude in defining a unit” is permissive, not mandatory. Each of
them, including the district court’s sentence beginning “Accordingly . . .” makes clear

that nothing in the Act prevented the Rockwell Square Declaration from defining “Units”

to include unconstructed units.

% Country Oaks, 851 P.2d at p. 642.
* B. Investment, 2012 UT App 24, 7 19
“Id,q22.
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This brings this brief to the second Country Oaks principle. Both the district
court’s initial ruling and its refusal to reconsider that ruling were necessarily based on a
second contradictory principle contained in the Country Oaks excerpt the district court
cited in both its Rulings: “[FJor a unit to actually exist, it must be within a physically
enclosed space.” (R. 816, Add. C; R. 957, Add. D)

To put this sentence in context, it is important to understand the role that two
words — “enclose” and “physical” played in the Country Oaks opinion, because that
opinion, which is not a model of clarity, invited the confusion exhibited in the district
court’s Rulings.

A. THE WORD “ENCLOSE” WAS IN THE COUNTRY OAKS DECLARATIONS
ONLY; IT Is NOT IN THE ACT OR IN THE ROCKWELL SQUARE
DECLARATION.

In Country Oatks, the developer of an expandable condominium project recorded a
supplemental plat and declaration to include additional land in the condominium project
and to create new units on that land. The condominium owners association wanted to
assess common expenses to the platted units, which the developer had not yet
constructed. The developer, to avoid payment of such assessments, argued that it did not
own “units” until the buildings containing those units had been constructed.

In resolving the parties’ contentions, the Country Oaks Court looked to the
definition of “unit” appearing in the Country Oaks declaration, focusing in particular on

the portion of the declaration defining a “unit” as “[tlhe space enclosed within the
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undecorated and interior surface of its perimeter walls, floors, and ceilings . . . to form a

complete enclosure of space (emphasis added)”."!

The Country Oaks opinion characterizes the declaration at issue in that case:

For example, the declaration further describes a unit as

[tlhe space enclosed within the undecorated interior surface of its
perimeter walls, floors and ceilings (being in appropriate cases the
inner surfaces parallel to the roof plane of the roof rafters, and the
projections thereof) projected, where appropriate, to form a complete
enclosure of space.

Taken as a whole, these provisions indicate that a unit exists only when a

structure provides an enclosed area for the exclusive use and possession of
(42]

o the owner.
The district court then characterized this Court’s B. Investments opinion as
“Recognizing a ‘definition of unit as an enclosed space.” (R. 816, Add. C). That
@ characterization exhibits a critical misreading of this Court’s B. Investments opinion.
The question before this Court in B. Investment was whether vacant lots could
qualify as “units” under the Act. This Court in B Investment acknowledged the

plaintiffs’ argument that the Act prohibited the treatment as “units” of vacant lots with
nothing yet constructed on them:
The Condo Owners . . . contend that the Utah Supreme Court has held, and

@ the Act itself provides, that the term “unit” is limited to an area “within a
physically enclosed space.” Thus, they reason, the owner of a single family

4 Country Oaks, 851 P.2d at p. 642.
2 Id. at pp. 641-42 (emphasis added).
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dwelling lot or a lot without a building on it cannot be a “unit owner” as
that term is used in the Amended Declaration and the Act."*”)

This Court began its analysis with an acknowledgment that “[t}his argument finds
support in Country Oaks . . R Having made that acknowledgement, however, this
Court proceeded to explain why nothing in the Act requires a “unit” to be within
“enclosed” space. It first (a) pointed out that although the Country Oaks declaration
repeatedly used words like “enclose” and “enclosure”, no portion of the Act did, and (b)
emphasized that the Country Oaks opinion “applied the declarations’ definition of “unit”
as an enclosed space.”

After flatly rejecting the argument that the Act required an enclosure, the B.
Investment opinion next proceeded to explain why the Act permitted vacant lots to be
“Units™:

These [enumerated Act] definitions cannot reasonably be read to

categorically exclude a vacant lot or a single family dwelling from the

definition of “unit.” Each lot designated by the Spinnaker Point Amended

Declaration is “a separate physical part of the property intended for any

type of independent use,” especially where the statutory definition of

“property” includes land without a building on if. Each such lot,

moreover, is a “unit not contained . . . in a building.” Thus, the Amended

Declaration’s definition of “unit” is sufficiently consistent with the Act’s
definitions to meet the standard set in Country Oaks B8]

% B. Investment, 9 16.
“Id,q17.
% Jd. (emphasis added).
s B. Investment, § 22 (emphasis added).
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As was the case with the B. Investments declaration, the Rockwell Square
Declaration (R. 43; Add. A) makes no mention of “enclose” or of an “enclosure” in its
definition of “Unit”. In fact, the Rockwell Square Declaration uses a word beginning
“encl” exactly once — in a prohibition of “pet enclosures” on any portion of the “Common
Elements”.*’

So, nothing in Country Oaks, including the passages the district court twice relied
on, supports the purely legal conclusion that a “unit” can exist under the Act only if it is
“within a physically enclosed space”. It was inappropriate for the district court to rely on
the mere appearance of the word “enclosed” in the Country Oaks opinion because that
word existed in the Country Oaks declarations, not in the Act; and the Country Oaks
court was merely applying the word “enclose” to the specific dispute it was resolving, not
announcing a principle the Act required.

Because the word “enclose” was irrelevant to the district court’s analysis, the only
remaining Country Oaks term that could support the district court’s legal ruling is

“physical”, which Criterium addresses in the immediately following discussion.

B. THIS COURT HAS RIGHTLY HELD THAT THE WORD “PHYSICAL” DOES
NOT NECESSARILY MEAN “CONSTRUCTED”.

Unlike the phrase “enclosed space”, which does not appear in the Act, the word

“physical” did appear in the version of the Act contrued in the Country Oaks opinion.*®

“ Rockwell Square Declaration, § 10.14 (R. 71, Add. A)
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The statutory analysis in the Country Oaks opinion essentially began and ended with its

acknowledgement of that word — “physical”.
The Country Oaks opinion first examined the 1990 statutory definition of “Unit™:
The declaration’s requirement for “independent use” tracks the Act’s
definition of “unit,” which is “a separate physical part of the property
intended for any type of independent use, including one or more rooms or
spaces located in one or more floors or part or parts of floors in a
building....” Utah Code Ann. § 57-8-3(26). The Act’s use of “separate
physical part” further supports appellees’ position."”)

The Country Oaks opinion returned to the word “physical” a second time:

This conclusion [that for a unit to actually exist, it must be within a
physically enclosed space] is buttressed by section 57-8-3(8), which states:

“Condominium unit” means a unit together with the undivided interest in

the common areas and facilities appertaining to that unit. Any reference in

this chapter to a condominium unit includes both a physical unit together

with its appurtenant undivided interest in the common areas and facilities.”

Consistent with the concept that declarations must “submit” themselves to the Act
discussed in Point I, supra, Section 101(ppp) of the Rockwell Square Declaration

includes the word “physical” in its definition of a “Unit”: ““Unit’ means a physical

portion of the Condominium Project, including one or more rooms situated in a

*® See UTAH CODE § 57-8-3(7) (Michie 1990).
* Country QOaks, 851 P.2d at 641, n.4 (emphasis added).
0 Id. at 642 (emphasis added).
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® Building comprising part of the Condominium Project designated for separate
ownership . . .” (R. 43, Add. A)!
| Nearly thirty years after Country Oaks, this Court in B. Investment analyzed what
@ the Country Oaks opinion did and did not hold, and discussed its analytical limitations:

We read Country Oaks as allowing declarants a measure of latitude in

defining a unit. The court concluded that the Country Oaks declarations’

definition of unit as an “enclosed space” found sufficient support in a
provision of the Act providing that a unit be “physical.” See id. This
statutory definition gives limifed support to the proposition that a unit must
be an enclosed space, although the opinion does not explain why a vacant
lot does not also qualify as “physical.” Nevertheless, even where “the Act
anticipates that a condominium project may contain proposed units that are
not yet constructed,” id, this reference to a “physical unit” offered
sufficient statutory support for the court to apply the Country Oaks
declarations’ definition of “ynit. "%

Indeed, the B. Investments decision, in a passage that the district court did not cite,

observed that in the Act, “definitions cannot reasonably be read to categorically exclude a
vacant lot . . . from the definition of ‘unit.””> Thus, in its holding that the Act permits

vacant lots to be “units”, this Court held that the Country Oaks opinion did not make

@ ..
‘ “physically enclosed space” a generally applicable principle under the Act.
Then, after holding that vacant lots can be “units” and that the Act does not require
“units” to be “enclosed”, this Court took direct issue with a passing reference to the word
@

51 Criterim will include all of subsection 1.1(ppp) and discuss it in more detail in Point IV
of this brief, along with a discussion of the definition of “Building” and other related
® provisions.

2 B. Investment, 2012 UT App 24, § 19 (emphasis added).
-35-



“physical” in the Country Oaks opinion: “[T]he opinion does not explain why a vacant lot
does not also qualify as “physical . . . 4 And this Court continued: “This definition of
“unit” finds at least as much support in the Act as the definition in Country Oaks.”
Appellate courts across the country would share this Court’s expressed skepticism
over Country Oaks’ restrictive interpretation of the word “physical” because courts have
long recognized that a plat’s depictions of unconstructed items are indeed “physical”.*®

Similarly, boundary lines and metes and bounds descriptions are “physical” attributes of

a parcel of property even though they are never constructed, erected or even visible at the

property site.”’

s Id, §22.
* Id., 9 19.
 Jd,, 9 20.

¢ See, e.g., Tomecek v. Bavas, 759 N.W.2d 178, 186 (Mich. 2008) (“A plat is a
description of the physical property interests on a particular area of land”); Lewis v. S &
T Anchorage, Inc., 616 So.2d 478, 479 (Fla. Ct. App.), review denied, 626 So.2d 207
(Fla. 1993) (common area boundaries on a plat are “physical boundaries™); Kesselman v.
Goldsten, 27 N.W.2d 692, 695 (Neb. 1947) (cemetery burial plot lines constitute
“physical boundaries™); Williams v. Kirby Lumber Corp., 355 S.W.2d 761, 769 (Tex. Ct.
App. 1962) (boundary lines of tract are “physical lines™); Putnam v. Carroll, 534 P.2d
132, 134 (Wash. Ct. App. 1975) (plat establishes “physical boundaries™) (all emphasis
added).

7 See, e.g., State v. Town of Altoona, 76 So. 444, 445 (Ala. 1917) (township lines
constituted “physical facts”; S & T Anchorage, Inc., 616 So.2d at 479 (common area
boundaries are “physical boundaries”; Kirkley v. Jones, 550 S.E.2d 686, 691 (Ga. Ct.
App. 2001) (metes and bounds property description is a “physical description™; Schaer v.
Webster County, 644 N.W.2d 327, 331 (Iowa 2002) (same) (all emphasis added).

-36-



Utah recognizes that an easement, which is nothing more than a nonpossessory
right to pass over another’s land®®, has “physical boundaries”.>

Similarly, the physical space occupied by an unconstructed condominium unit can
be identified by the information in the declaration and plat creating the unit. Its size and
location are known, and its boundaries can be located and identified. The physical space
comprising the unit exists as a separately subdivided parcel of real property, with or
without an actual enclosure.

It is instructive that the Act expressly contemplates condominium units that will

never be contained in buildings at all, or that will not have constructed boundaries. For

example, UTAH CODE section 57-8-13(1)(a)(iv) (2016) refers to units “not contained or

8 See Marchant v. Park City, 771 P.2d 677, 681 (Utah Ct. App. 1989), aff’d., 788 P.2d
520 (Utah 1990) (easement “allows only use of property belonging to another for a
limited purpose™); see also, Jon W. Bruce and James W. Ely, Jr., THE LAW OF
EASEMENTS AND LICENSES IN LAND, § 1:1 (2016) (“[T]he holder of an affirmative
easement may only use the land burdened by the easement; the holder may not occupy
and possess the realty as does an estate owner.”)

% See Clearwater Farms, 2016 UT App 126, 9§ 27 (easements have “physical
boundaries”); Stern v. Metropolitan Water Dist. of Salt Lake & Sandy, 2012 UT 16, 9 69,
n. 39, 274 P.3d 935 (same). And, although easements are nothing more than a
nonpossessory right to pass over property of another, other jurisdictions similarly
recognize that easements nevertheless are “physical”. See, e.g., Kahn v. Cherry, 198
S.W. 266, 268 (Ark. 1917) (easement was a “physical encumbrance™); Wilann Properties
I, LLC v. Georgia Power Company, 740 S.E.2d 386, 391 (Ga. Ct. App. 2013) (easement
has “physical boundaries™); Manning v. Campbell, 268 P.3d 1184, 1188 (Idaho 2012)
(selection of easement fixes its “physical location™); O’Brien v. Murphy, 75 N.E. 700,
701 (Mass. 1905) (easement has “physical location™); Nielsen v. Hornsteiner, 277 P.3d
1241, 1243 (Mont. 2012) (easement has “physical dimensions™); Spearman v. Am. Elec.
Power Co., Inc. 30 N.E.3d 204, 212 (Ohio Ct. App) 2015) (same); Burkhart v. Jacob, 976
P.2d 1046, 1050 (Okla. 1999) (easement has “physical character) (all emphasis added).
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to be contained in a building or whose boundaries are not to be coextensive with walls,
ceilings, or floors within a building”. UTAH CODE section 57-8-35(1)(b) (2016) refers to
units “which are not contained in existing or proposed buildings” In describing the
requirements for a condominium plat, UTAH CODE section 57-8-13(1)(a)(v) (2016),
requires that each plat contain “a distinguishing number or other symbol for every
physical unit identified on the condominium plat” (emphasis added). That requirement
for a “distinguishing number” necessarily includes units that will not be contained in a
building. Accordingly, the naked term “physical unit” cannot reasonably be construed to
require an enclosed space, the reading the district court made of Country Oaks.

Simply stated, nothing in the Acf prevents unenclosed and unconstructed units
described in a declaration and shown on a plat from being “Units” under the declaration
and for the purposes of the Act. In fact, even before the 2016 Revisions, the legislative
understanding and intent of the Act was that a unit would be deemed to exist from the
date of recordation of the declaration and plat creating the unit. The legislative history of
the 20»16 Revisions demonstrates that they were intended to reiterate the éxisting intent,
and the existing practice, that an unconstructed unit is a unit entitled to the rights afforded

a unit owner under the Act.®

% Recording of Utah House Concurrence Debate, HB. 255S-1, 61st Leg. Gen. Sess.
(March 10, 2016) (statement of H.B. 255 Chief Sponsor, Rep. Mike Schultz) available at
http://utahlegislature.granicus.com/MediaPlayer.php?clip_1d=20221&meta 1d=629773

(“[W]e’re not changing anything that’s happening in practice; we’re just codifying it into
law . . . .”); see also Recording of Utah House Floor Debate, H.B. 255, 61st Leg. Gen.
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Section 57-8-27 (2016) of the Act, discussed above, provides that once a
declaration and plat have been recorded, a lien may attach (or continue in effect) only
upon the units and their appurtenant undivided interests in the common areas. The
undeveloped land itself can no longer be considered a lienable parcel, because the
property has now been legally subdivided into units and common areas. The clear intent
of the Legislature in enacting this section is that each unit exists immediately upon
recordation, before any construction has occurred.

Likewise, the Act requires that a declaration allocate all the undivided interests in
the common areas to the units when the declaration is recorded, again, prior to any
construction. UTAH CODE section 57-8-10(2)(d)(i) (2016) provides: “The declaration
shall include the percentage or fraction of undivided interest in the common areas and
facilities appurtenant to each unit and the unit owner for all purposes, including voting,
derived and allocated in accordance with Subsection 57-8-7(2).” Subsection 57-8-7(2)
(2016) provides:

Each unit owner shall be entitled to an undivided interest in the common

areas and facilities in the percentages or fractions expressed in the

declaration. The declaration may allocate to each unit an undivided interest

in the common areas and facilities proportionate to either the size or par

value of the unit. Otherwise, the declaration shall allocate to each unit an
equal undivided interest in the common areas and facilities. . . . The

Sess. (February 23, 2016) (statement of H.B. 255 Chief Sponsor, Rep. Mike Schultz)
available at
http://utahlegislature.granicus.com/MediaPlayer.php?clip_id=19905&meta_id=620284,
(“There is some serious concern with how that lower court ruled and so this bill
addressed that. Just clarifies it. Basically allows what has been happening for decades
to continue to happen, so it has strong support as [ mentioned”) (emphasis added).
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undivided interest in the common areas and facilities allocated in
accordance with this Subsection (2) shall add up to one if stated as fractions
or to 100% if stated as percentages.

Allocation to each unit is mandatory, not permissive. The only choice afforded the
declarant is which of the three methods of allocation prescribed by the statute it will use.

The district court erred when it concluded that the Act prevented the Criterium
Units from being “Units”, and this Court should reverse that ruling as a matter of law
because nothing in the Act required the result the district court attributed to the Act.

That, however, does not dispose of this appeal because the district court also
concluded that the Rockwell Square Declaration defined “Unit” in a way that excluded
unconstructed units. Criterium shows in Point IV, infra, that the Rockwell Square
Declaration included unconstructed units in its definition of “Unit”.

IV. THE DISTRICT COURT ERRED IN CONCLUDING THAT THE ROCKWELL
SQUARE DECLARATION DEFINED “UNIT” IN A WAY THAT EXCLUDED
CRITERIUM’S 134 UNCONSTRUCTED UNITS

This Court should reverse the district court’s grant of Defendants’ summary
judgment motion (R. 960, Add. D) for one of two reasons. First, this Court can and
should conclude from language of the Rockwell Square Declaration that the Criterium
Units are “Units” giving Criterium all rights the Act affords an owner of units in a
condominium development. Second, if the Court finds the Rockwell Square Declaration

to be ambiguous or otherwise the subject of extrinsic evidence, the district court’s

Rulings improperly precluded the introduction of that evidence. In either event, the
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district court erred in granting Defendants’ summary judgiment motion and this Court
should reverse that ruling.

A. THE ROCKWELL SQUARE DECLARATION UNAMBIGUOUSLY PROVIDES
THAT CRITERIUM’S 134 UNCONSTRUCTED UNITS ARE “UNITS”.

Section 3.02(a) of the Rockwell Square Declaration (R. 45, Add. A) states:

Declarant hereby creates one hundred fifty Residential Units and eighteen
(18) Retail Units within the Condominium Project. The Plat shows the
Unit number of each Unit, its location, dimensions from which its Area

may be determined . . . . Each Unit shall be capable of being separately
owned, encumbered, and conveyed.”

By the express statement in the Declaration, all the units in Rockwell Square were
created, as separately subdivided condominium units, upon recordation of the Rockwell
Square Declaration and the Plat.

The Rockwell Square Declaration itself refers to unconstructed Units, not as
“proposed Units” or “potential Units”, but simply as “Units”. When the declarant intends
to refer to constructed Units, as opposed to all Units, it does so expressly. For example,
in subsection 3.03(a), the Rockwell Square Declaration refers both to “constructed Units™
and to “Units that have not yet been constructed.”' (R. 46, Add. A). And Section 5.01
refers both to “constructed Units” and to “a Unit prior to construction.”®® (R. 53, Add.

A). Because the language of the Rockwell Square Declaration distinguishes a

81 Section 3.03(a) of the Declaration provides: “Units that have not yet been constructed
shall not be allocated any interest in the Common Elements™.

2 Section 5.01 of the Declaration provides: “Memberships shall only be allocated to
constructed Units, and no Membership shall be allocated to a Unit prior to construction.”
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constructed Unit from an unconstructed Unit when that was the declarant’s intent, all
references to a Unit without those distinctions must be construed to refer to both
constructed and unconstructed units. Any other interpretation impermissibly renders
meaningless the textual distinctions in the Rockwell Square Declaration.

There is no ambiguity in the use of the word “Unit” in the Rockwell Square
Declaration. It quite clearly refers to both constructed and unconstructed units. Even in
those provisions of the Rockwell Square Declaration that purport to deny to the owners of
unconstructed units the allocation of common area interests and voting rights to which
every unit owner is entitled under the Act, the declarant refers to the unconstructed units
as “Units™.

In its Ruling, the district court emphasized subsection 1.01(ppp) of the Rockwell
Square Declaration (R. 43, Add. A), which defines a “Unit” as:

a physical portion of the Condominium Project, including one or more

rooms situated in a Building comprising part of the Condominium Project

designated for separate ownership and is designated as a Retail or a

Residential Unit in Exhibit E attached to this Declaration and incorporated

herein and on the Plat, and includes, lath, furring, wallboard, plasterboard,

plaster, paneling, tiles, wallpaper, paint, finished flooring, and other

material constituting part of the finished surface of a wall, floor or ceiling,
spaces, interior partitions, fixtures, and improvements (emphasis added).

Under the district court’s reasoning, a “Unit” must have rooms situated in a

constructed building. This reasoning misconstrues the word “including”. In fact, the
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words “including” and “include” are words of example, not of limitation.®® By the
court’s reasoning, a Unit must also have each of the enumerated finishes, and in the
absence of any enumerated item, such as paneling, lath, plaster, tiles and wallpaper, there
can be no “Unit”. The district court erred in this reading.

The owner of a condominium unit in a traditional multi-unit building owns
nothing more than airspace and the items inside that airspace. The building itself,
including the unfinished walls and ceilings that surround the airspace, is common area.
The words “includes, lath, furring, wallboard, plasterboard, plaster, paneling, tiles,
wallpaper, paint, finished flooring, and other material constituting part of the finished
surface”, as used in the definition of Unit, are examples of finish materials, not
requirements. This language cannot reasonably be construed to mean that those elements
have to be inside a Unit for the Unit to exist. For example, lath and plaster are rarely
used in modern construction, and wallpaper, paneling, and tile are design choices, not
required elements of a Unit. These items, if they are inside a Unit, are part of the Unit
only because they are located inside the boundaries of the Unit and are not part of the

common areas. The list of finish materials merely provides a series of non-exclusive and

¢ See, e.g., UTAH CODE § 68-3-12(1)(f) (2016) (““Include,” ‘includes,” or ‘including’
means that the items listed are not an exclusive list, unless the word ‘only’ or similar
language is used to expressly indicate that the list is an exclusive list.”); Asset Acceptance
LLC v. Utah State Treasurer, 2016 UT App. 25, 921, n.10, 367 P.3d 1019 (‘““Including’
or ‘includes’ is a somewhat unique word in the English language, particularly with regard
to its legal usage, because it has long been held to unambiguously indicate a non-
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non-mandatory examples. Nothing in subsection 1.01(ppp) actually requires that a unit

be constructed or enclosed by walls and ceilings to exist.

Moreover, subsection 1.01(i) of the Rockwell Square Declaration (R. 36, Add. A)
defines the term “Building” in relevant part, as “the structures constructed, or fo be
constructed, within the Project . . . .” (emphasis added). By applying section 1.01(ppp)
as it has, the district court has impermissibly written the words “or to be constructed” out
of the Rockwell Square Declaration’s definition of “Building”, and erred in construing
the words “including one or more rooms situated in a Building” to mean that a
constructed building is necessary, when Section 1.01(i) explicitly includes in the
definition of a “Building” any unconstructed building shoWn on the Plat.

Again, the word “Unit” as used in the Rockwell Square Declaration
unambiguously includes unconstructed units. Under both the Rockwell Square
Declaration and the Act, Criterium owns Co