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PARTIES TO THE PROCEEDING
In addition to the parties on appeal identified in the caption, Tim Shea,
Shane Thorpe, Scott Quinney, and ReMax Realty were parties in the case below.

A third party named Dale Quinlan owned the dba ReMax Elite.
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STATEMENT OF JURISDICTION
Jurisdiction in this Court is proper pursuant to Utah Code § 78A-3-102(3).
ISSUES PRESENTED FOR REVIEW

ISSUE1: WHETHER PLAINTIFFS HAVE STANDING TO
MAINTAIN THIS ACTION.

Standard of review: Determinations of the legal requirements for standing
are reviewed for correctness. Jones v. Barlow, 2007 UT 20, § 10, 154 P.3d 808.
Preservation: Standing is a jurisdictional requirement, Brown v. Division
of Water Rights, 2008 UT App 353, 6, 195 P.3d 933, and therefore can be raised
at any time. Chen v. Stewart, 2005 UT 68, ¥ 50, 123 P.3d 416. The issue of
whether Plaintiffs had statutory standing was also raised in the lower court. (E.g.,
R. 1407; R. 1414-24; R. 1498-1503; R. 1885; R. 6819; R. 6864; R. 7009.)
ISSUE 2: WHETHER THE TRIAL COURT ERRED IN
GRANTING SUMMARY JUDGMENT BECAUSE
ISSUES OF FACT EXISTED AS TO WHETHER
COMPLETION OF THE SALE WAS “PREVENTED BY
DEFAULT OF THE SELLER,” OR WHETHER THE
BUYER WAS READY, WILLING, ABLE, AND
ACCEPTED BY THE SELLER.
Standard of Review: A court’s grant of summary judgment is reviewed for
correctness. Jones v. ERA Brokers Consol, 2000 UT 61, {8, 6 P.3d 1129.
Preservation: This issue was raised below. (E.g., R. 3655-70; R. 4054-74;
R. 4434; R. 4517; R. 4634-35; R. 4958; R. 8382, pp. 10-35, 40-43, 53-59, 68-70,

77-81; R. 8386, pp. 8-41; R. 8389, pp. 17-29, 46-49, 61.)



ISSUE3: WHETHER THE TRIAL COURT ERRED IN NOT
DISMISSING THE CLAIMS AGAINST DEFENDANT
SCHVANEVELDT INDIVIDUALLY, AND IN RULING
AS A MATTER OF LAW THAT HE SIGNED THE REPC
IN HIS INDIVIDUAL CAPACITY RATHER THAN AS A
MEMBER OF THE LLC.
Standard of Review: A trial court’s ruling on summary judgment presents
a question of law and the legal conclusions and ultimate grant or denial of
summary judgment are reviewed for correctness. Massey v. Griffiths, 2007 UT 10
9 8, 152 P.3d 312 (cited in Fire Ins. Exch. v. Oltmanns, 2012 UT App. 230, 285
P.3d 802).

Preservation: Schvaneveldt’s lack of personal liability was raised below.
(E.g., R. 927-929; R. 1890; R. 3664; R. 4426, p. 11; R. 5153-5154; R. 5512; R.
8382, pp. 39-40; R. 8383, pp. 5-6, 11-13; R. 8388, p. 11.)

DETERMINATIVE STATUTES, RULES, AND ORDINANCES

Assumed name statute

Utah Code § 42-2-10:

Any person who carries on, conducts, or transacts business under an
assumed name without having complied with the provisions of this
chapter, and until the provisions of this chapter are complied with:

(1) shall not sue, prosecute, or maintain any action, suit,
counterclaim, cross complaint, or proceeding in any of the courts of
this state;....

Revised Limited Liability Company Act (2006)

Utah Code § 48-2c-116:



€

A member or manager of a [limited liability] company is not a proper party
to proceedings by or against a company, except when the object is to enforce

a member’s or manager’s right against, or liability to, the company.
Utah Code § 48-2¢-601:
@ [N]o organizer, member, manager, or employee of a company is personally

liable under a judgment, decree, or order of a court, or in any other manner,

for a debt, obligation, or liability of the company or for the acts or omissions

of the company or of any other organizer, member, manager, or employee of
@ the company. |

Utah Code § 48-2¢-802(3):

, [Ulnless the articles of organization expressly limit their authority, any

9 member in a member-managed company, or any manager in a manager-
managed company, may sign, acknowledge, and deliver any document
transferring or affecting the company’s interest in real or personal property,
and if the authority is not so limited, the document shall be conclusive in

) favor of a person who gives value without knowledge of the lack of
authority of the person who signs and delivers the document.

STATEMENT OF THE CASE
o Nature of the case, course of proceedings and disposition below
This case arises out of a real estate transaction that went awry. The case has,
P to put it mildly, a long and complicated history. For purposes of this appeal,
however, the relevant history is relatively simple:
S ReMax Elite (an assumed name whose owner was not identified) brought an
interpleader action against two parties to a real estate contract, Emmett Warren and
or Assigns (Buyers) and Still Standing Stables, LLC (Seller). The interpleader



action was to resolve the parties’ dispute over an earnest money deposit being held
by ReMax Elite.

Nearly two years later, Buyers and Seller settled their dispute. Afterward,
ReMax Elite asserted claims for a commission against Still Standing Stables,
Charles Schvaneveldt (a member of the LLC), and Cathy Code (Schvaneveldt’s
girlfriend and later wife).

Numerous amendments, motions, and cross motions were filed throughout
the litigation. See pp. 5-16, infra. Through the course of litigation, the issues for
trial were narrowed significantly. As a matter of law, the trial court ruled that 1) a
valid commission agreement existed; 2) the plaintiffs had done everything they
were required to do in order to earn a commission and therefore a commission was
owing; 3) the sale had fallen through because the seller could not guarantee
“insurable” access to the property; and 4) there was no basis upon which one of the
defendants, the LLC, could be liable for the commission.

At trial, the court instructed the jury as to each of these findings, and barred
Schvaneveldt from offering any evidence challenging them. After the Plaintiffs’
case in chief, the court granted a motion for directed verdict by Cathy Code, one of
the two remaining defendants. Thus, while the trial was supposed to resolve who
owed the commission, by the time it went to the jury, Schvaneveldt (in his

individual capacity) was the jury’s only remaining choice. Given that the judge



had already instructed the jury that a commission was owed and the only question
left was who owed it, the jury, not surprisingly, chose the sole defendant on the
special verdict form.'

In this appeal, Schvaneveldt challenges the trial court’s pretrial rulings,
arguing that the jury should have been permitted to determine whether a
commission was owed at all and, if so, whether any such liability was by the LLC
for whom Schvaneveldt was acting, rather than Schvaneveldt personally. There is
an additional threshold issue, however, involving the Plaintiffs’ standing to
maintain this action. Because the latter issue requires additional background, and
as required by U.R.A.P. 24(a)(7), Schvaneveldt hereby provides (as briefly as
possible) the procedural history of the case with record cites:

As noted, this appeal arises from what began as an interpleader case brought
by the dba ReMax Elite against the parties to a Real Estate Purchase Contract
(“REPC”), Emmett Warren/Assign WBL Development LLC (identified by ReMax
Elite as “Purchaser”) and Still Standing Stables (identified as “Seller”). (R. 1.)
From this simple beginning, the case grew in complexity.

Still Standing Stables answered and counterclaimed against ReMax Elite and

Buyers’ real estate agent, Tim Shea. (R. 30.) Buyers answered, adding a cross-

! As the trial court summarized, “[T]his Court ruled prior to going into trial, that
the only two people who would have any potential liability in this case would be
the two principal people here in this courtroom....” (R. 8385, pp. 27-28:23-1.)
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claim against Still Standing Stables and a third-party complaint against Charles
“Chuck” Schvaneveldt. (R. 52.) Schvaneveldt and Still Standing Stables
answered Buyers’ third party compiaint and cross-claim (R. 95), and filed a motion
for judgment on the pleadings (R. 110), which was denied. (R. 190.)

The pleadings were amended at various stages throughout 2007, some of
these amendments occurring while discovery proceeded. Early in 2008, Buyers
and their assign reached a settlement with Still Standing Stables and Schvaneveldt,
and the claims between them were dismissed by the court. (R. 538.)

ReMax Elite and Buyers’ agent Shea then amended their pleadings to
demand a sales commission from Still Standing Stables under the For Sale By
Owner commission agreement (“FSBO”). (R. 554.) The trial court ultimately
barred Shea from pursuing this claim, as a claim for commission can only be
brought by a licensed broker, not an agent. (R. 1081.)

After a large portion of discovery was complete, Still Standing Stables
added as additional third-party defendants Hilary “Skip” O. Wing, Shane Thorpe,
Scott Quinney, Aspenwood Real Estate Corporation dba ReMax Elite, Aspenwood
Realty, LLC, Aspenwood Elite, and ReMax Realty. (R. 828.) It was alleged that
ReMax Elite was simply a dba of Aspenwood Real Estate Corporation. The other
third-party defendants participated, it was alleged, in the management of

Aspenwood Real Estate Corporation, either as principals, subsidiaries, or dbas. /d.

©
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ReMax and Shea then amended their complaint and third-party counterclaim
again, adding as a defendant Schvaneveldt and as a Third Party Defendant his wife,
Cathy Code. (R. 1232.) When answering this amended pleading, Schvaneveldt
included as a third-party complaint the same causes of action against the
Aspenwood parties previously alleged by Still Standing Stables. (R 1303.)

Plaintiffs filed a motion for partial summary judgment, seeking a ruling as a
matter of law that they were entitled to a commission. (R. 1561.) This was
successfully stayed pending discovery, and defendants responded when the stay
was lifted nearly two years later. (R. 3655.)

Meanwhile, Still Standing Stables and Schvaneveldt filed a motion for
summary judgment contending that ReMax Elite, a dba, could not collect a
commission because it was not a broker nor owned by a broker. (R. 1407.) The
trial court denied the motion. (R. 1885.)

The court also denied motions by both Schvaneveldt and Code seeking
dismissal as individual defendants on the grounds that they were acting on behalf
of the limited liability company Still Standing Stables, not as individuals. (R.
1885; R. 1890.)

Based upon arguments made by Plaintiffs in opposing the dismissal of

Schvaneveldt and Code (i.e., that those defendants were liable and not the LLC),



Still Standing Stables then filed a motion for summary judgment on the issue of its
own liability (R. 2394).

While this motion was pending, and despite already being named as third-
party defendants in the litigation, Skip Wing, Elite Legacy Corporation, and
Aspenwood Real Estate Corporation moved to add themselves as plaintiffs,
asserting that ReMax Elite was their dba. (R. 2318.) Shortly thereafter, these
plaintiffs moved for summary judgment on all of Still Standing Stables’ claims
against them (R. 2887). Still Standing Stables filed a cross motion on the issue of
breach of fiduciary duty. (R. 3094.)

While these motions were pending, Still Standing Stables and Schvaneveldt
filed their response to Plaintiffs’ third amended answer and counterclaim. (R.
3604.) (This was the answer and counterclaim in which the Elite and Aspenwood
entities had been joined as plaintiffs, along with Skip Wing.)

It took several years, but the characters on the stage of the litigation were
beginning to gel. On the plaintiff’s side, Wing was a principal broker, and
associated with him, he alleged, were a mixture of persons and entities that
together constituted his brokerage: entities, associate brokers and agents. These
included (by their narratives) Tim Shea, Elite Legacy Corporation, Aspenwood
Real Estate Corporation, Aspenwood Elite Legacy Corporation, Shane Thorpe,

Scott Quinney, Aspenwood Realty, LLC, Aspenwood Elite, and ReMax Realty.

é‘;
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Wing alleged that Aspenwood Real Estate Corporation owned the ReMax Elite
dba. (Later, ReMax Elite Legacy Corporation would also claim to own the ReMax
Elite dba (R. 2364).) On the defendants’ side figured Still Standing Stables, its
member Schvaneveldt, and his wife, Code.

After a two-year hiatus (céused in part by stays for mandatory mediation,
discovery, and Tim Shea’s bankruptcy), the plaintiffs filed an opposition (R. 3644)
to Still Standing Stables’ motion for summary judgment on its liability (R. 2394),
and Still Standing Stables, Schvaneveldt, and Code filed an opposition (R. 3655) to
the plaintiffs’ motion to secure partial summary judgment on their claim to collect
the commission (R. 1561). While these motions were pending, the plaintiffs
responded to the counterclaims and third-party complaint brought by Still Standing
Stables, Schvaneveldt, and Code. (R. 3989.)

In March 2012, the trial court held oral argument on Shea’s and Still
Standing Stables’ cross motions for summary judgment. The court ruled orally
that, as a matter of law, the sole reason the transaction had failed was that
“insurable” access to the property could not be obtained. (R. 8389.) In light of this

ruling, the court dismissed all of Still Standing Stables’ tort claims because Still

~ Standing Stables could not show that any alleged tortious conduct by the Plaintiffs

caused it any harm. Id.



Plaintiffs thereafter filed a motion (R. 4401) to dismiss the defendants’
second third-party complaint, arguing that it amounted to the same pleading that
had been dismissed by the court in its recent summary judgment ruling. All three
defendants opposed this motion, as the grant of summary judgment was not final
and did not affect the rights of Schvaneveldt or Code. (R. 4509.) The defendants
also filed a cross motion to amend their counterclaims. (R. 4507.)

Yet another motion was filed in this timeframe, the Plaintiffs’ second motion
for partial summary judgment (R. 4504), in which they asked the court to rule that
Schvaneveldt and Code were responsible for paying the commission. The court
did not ultimately rule on that motion. |

At a hearing in July 2012, the court granted Plaintiffs’ motion for partial
summary judgment (R. 1561), ruling that Plaintiffs were entitled to a commission
as a matter of law. (R. 8382.) The court ruled that changes that had been made by
Shea to the REPC after the parties signed it were “a red herring” and legally
irrelevant. The court further foreclosed any possibility of alleging fraud at the trial.
Finally, the court denied defendants’ motion for summary judgment. (R. 4972.)
The district court also granted Plaintiffs’ motion to dismiss the third-party
complaint, and denied defendants’ motion to amend. (R. 5047.)

The day before trial, the court dismissed Still Standing Stables as a

defendant. (R. 8383, pp. 17-20; R. 5613.) The case then proceeded to trial against

10
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Schvaneveldt and Code. At the conclusion of Plaintiffs’ case in chief,
Schvaneveldt moved for a directed verdict, which was denied. (R. 5317.)

Code moved for a directed verdict, which was granted. (R. 5424.) The court
told the jury that it had concluded there was no basis for liability against Code, and
had dismissed her from the case. “Therefore, as a result of my ruling, you will
consider only the liability of Chuck Schvaneveldt in this case.” (R. 8386 pp. 42-
43))

The jury entered a verdict against the sole remaining defendant,
Schvaneveldt, assessing damages in the amount of $30,000. (R. 5388.)
Schvaneveldt filed a motion for judgment notwithstanding the verdict (R. 5393),
which was denied. (R. 5615.) The plaintiffs filed a motion for a new trial, alleging
that the damages the jury assessed were not consistent with the evidence. (R.
5450.) Rather than grant the motion, the trial court instead opted to increase the
judgment to $130,875. (R. 5950.) The court later added an award of attorney fees,
for a total judgment against Schvaneveldt of $362,485.96. Id.

Schvaneveldt filed his own motion for new trial (R. 6200), which was
denied. (R. 6510). Other post-trial motions went forward, and ultimately Still
Standing Stables was awarded $2,659.73 in costs. (R. .6732.) When an attempt
was made to collect these costs, Skip Wing denied that he was liable for them

because, Wing said, he was not a party to the contract on which ReMax Elite was

11



suing. This prompted Still Standing Stables to bring a motion to identify real
parties in interest, the nub of which was a contention that none of the plaintiffs had
standing to pursue a commission. (R. 6819.) Schvaneveldt filed a companion
motion, seeking dismissal of all of the named commission claim plaintiffs with
prejudice and to have the judgment struck or otherwise made void. (R. 6864.)

Schvaneveldt’s central argument was that a man named Dale Quinlan was
the principal broker who had established, registered, and owned the dba ReMax
Elite, the status of which had vexed the entire litigation. At least two of the
Plaintiffs had claimed that they owned the dba. Now Quinlan appeared with
documentation from the State of Utah that it was his. Quinlan also submitted an
affidavit indicating that he had never transferred any commission agreement or
contract rights to any other individual nor entity. Quinlan owned the ReMax Elite
dba at the time of the execution of the FSBO and REPC in 2006. As such, the
defendants argued that he was required to be the party seeking the commission.
Thickening the plot, Quinlan was no longer a principal broker at the time of the
FSBO and REPC. Because Quinlan was neither a principal broker nor named as a
party, the defendants argued, the commission claims asserted by his dba were void.
Id.

While these motions were pending, Still Standing Stables and Schvaneveldt

entered into a settlement agreement with Quinlan and his dba ReMax Elite to
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dismiss ReMax Elite’s claims related to the commission. (R. 6990-91.) Settlement
was limited to those parties identified as parties to the commission agreement,
reserving any claims that Still Standing Stables or Schvaneveldt might have against
others (Wing and the amalgam of others constituting his brokerage who remained
as litigants). Id.

The trial court denied Still Standing’s and Schvaneveldt’s motions. (R.
7009.) The court first concluded that Wing could not avoid liability for attorney
fees under the FSBO by characterizing himself as a nonparty to the agreement.
The court also said that it was “dismay[ed]” at the reassertion of standing
arguments by the defendants at this point in the proceedings. While standing may
be raised at any time during litigation, the court reasoned that it had lost
jurisdiction once a final judgment was entered. After expressing its hesitancy to
even engage in any analysis at all, the court concluded that the evidence suggesting
that Wing was not the principal broker could have been found earlier, and therefore
defendants’ standing arguments were untimely. /d.

Schvaneveldt then filed a Rule 52(b) motion to amend findings in the final
judgment. (R. 7088.) He requested that all three named plaintiffs be removed
from the commission judgment because none of them was the actual party to the
FSBO agreement. He also requested that the court recognize as an undisputed fact

that Dale Quinlan was the certified and record owner of the dba ReMax Elite. He

13



finally requested that a letter of transfer dated 9 March 2006, purporting to transfer
the dba to Wing, and the Aspenwood articles of incorporation (which might also be
used to substantiate a transfer of the dba) be authenticated. Schvaneveldt
contended that neither document was executed by Quinlan, and submitted an
expert report to that effect. (R.7115.)

Just over a month after filing his rule 52(b) motion, Schvaneveldt filed a rule
60(b) motion, the substance of which was that overwhelming documentation now
showed that Skip Wing was not the principal broker of the dba ReMax Elite, and
therefore there was no proper party plaintiff in the action. (R. 7287.)

No ruling was issued on the motions for approximately nine months. At that
point, Schvaneveldt submitted to the court supplemental exhibits and an additional
memorandum in support of his rule 52(b) motion. (R. 7854.) This evidence also
showed that Skip Wing was never a broker for the dba ReMax Elite. Id.

The court denied the rule 52(b) motion. (R. 8234.) The court found that
information contained within the Department of Conimerce (including a
determination by the State that the purported 2006 transfer documents were
forgeries, and that the dba had never been transferred by Quinlan), could have been
discovered before trial. The court ruled that a dba is an asset, and could be held in
a “somewhat segregated capacity, where legal title is held in one particular name,

but equitable interests are actually owned by someone else.” (R. 8240-41.) The
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court speculated that Quinlan “may have been simply functioning in his capacity as
a participant in the business entity that owned the dba of ReMax Elite, when his
name was placed on that document [registration of the dba].” With respect to
Wing, the court stated that “to the extent that Skip Wing is identified as a party in
these proceedings, or as the holder of any claims, that identification is Mr. Skip
Wing, in his representative capacity, as principal broker for the brokerage, or as an
agent or representative of the brokerage, and does not represent his individual and
personal ownership of those claims.” (R. 8243.)

The trial court also denied the rule 60(b) motion. (R. 8254.) The court
concluded that relief under Rule 60(b)(6) was not available. With respect to Rule
60(b)(5), the court ascribed no legal significance to Quinlan’s settlement with the
defendants because Quinlan’s ownership status had not been conclusively
established. With respect to Rule 60(b)(4), the court noted that arguments
regarding standing had already been rejected in previous rulings. The court said
that there were two separate questions at issue: Is there a properly registered dba
for the business entity that asserted the claim, anci who owns that dba? There may
be argument about who owns a dba, the court said, but this did not necessarily go
to whether the lawsuit could be maintained by the dba in question. (R. 8263.)

Related to other post-trial motions concerning the ownership of the dba, Still

Standing Stables not only had settled all outstanding claims with Quinlan and
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ReMax Elite, but it had also had secured ownership of and registered the ReMax
Elite dba. Based on these facts, Still Standing filed a motion to be substituted as
plaintiff under Rule 25 as the rightful owner of the dba. (R. 8110.) The motion
was denied. (R. 8444, pp. 30-36.) All parties appealed some aspect of the court’s
rulings and final judgments.

Statement of facts relevant to issues on appeal

The For Sale By Owner (“FSBO”) agreement

In January 2006, former defendant Cathy Code, then a girlfriend of Chuck
Schvaneveldt, ran an advertisement for a piece of property in Weber County, Utah.
(R. 3266, pp. 14-16.) The Property was owned by a limited liability company
called Still Standing Stables. (R. 660 q 1.) Schvaneveldt was a member of the
LLC. (R.312691.)

A real estate agent named Tim Shea saw the advertisement and contacted
Code, purporting to have some potentially interested buyers. (R. 3266-67, pp. 16-
17.) On January 20, 2006, Shea sent a proposed Real Estate Purchase Contract
(“REPC”) to Code along with a For Sale By Owner Commission Agreement &
Agency Disclosure (“FSBO”). (R. 3271, p. 45.) A copy of the FSBO is attached

hereto as Add.Exh. 5.2

2 There was a dispute below as to whether this FSBO was one that Schvaneveldt
authorized Code to sign, and that she did sign. That is immaterial to resolution of
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The FSBO contained the following provision regarding a commission

(“brokerage fee”):

2. BROKERAGE FEE. The Seller agrees to pay the Company,
irrespective of agency relationship(s), as compensation for services, a
Brokerage Fee in the amount of $ or 3% of the acquisition price of the
Property, if the Seller accepts an offer from Emmett Warren and or Assigns
(the “Buyer”), or anyone acting on the Buyer’s behalf, to purchase or
exchange the Property. The Seller agrees that the Brokerage Fee shall be
due and payable, from the proceeds of the Seller, on the date of recording of
closing documents for the purchase or exchange of the Property by the
Buyer or anyone acting on the Buyer’s behalf. If the sale or exchange is
prevented by default of the Seller, the Brokerage Fee shall immediately be
due and payable to the Company.

(Add.Exh. 5,p. 1 §2.)

The FSBO also contained a provision addressing certain seller warranties:

4. SELLER WARRANTIES / DISCLOSURES. The Seller warrants that
the individuals or entity listed above as the “Seller” represents all of the
record owners of the Property. The Seller warrants that it has marketable
title and an established right to sell, lease, or exchange the Property. The
Seller agrees to execute the necessary documents of conveyance. The Seller
agrees to furnish buyer with good and marketable title, and to pay at
Settlement, for a standard coverage owner’s policy of title insurance for the
buyer in the amount of the purchase price. The Seller agrees to fully inform
the Agent regarding the Seller’s knowledge of the condition of the Property.
The Seller agrees to personally complete and sign a Seller’s Property
Condition Disclosure form.

(Add.Exh. 5,p. 1§ 4.

The FSBO incorporated the Seller’s Property Condition Disclosure Form

referenced in Section 4. See id., § 13 (“ENTIRE AGREEMENT. This

the issues on appeal, and therefore it is assumed for purposes of argument that
Code signed the FSBO and that she was authorized to do so by Schvaneveldt.

17



Commission Agreement, including the Seller’s Property Condition Disclosure
Form contain the entire agreement between the parties relating to the subject
matter of this Commission Agreement. This Commission Agreement may not be
modified or amended except in writing signed by the parties hereto.”) The Seller’s
disclosure form is discussed below.
The REPC

The agent, Shea, identified his buyers as “Emmett Warren and or Assigns.”
(R. 857.) Shea initially conveyed a $6,000,000 offer from Buyers through a
proposed REPC on January 20, 2006. Schvaneveldt submitted a counteroffer,
which lapsed by its terms when Buyers did not respond. (R. 4710-11.)

On February 6, 2006, Shea submitted another offer from Buyers. Other than
a reduced offer amount ($4,362,500), the proposed REPC was identical to the
earlier lapsed one. (Compare Add.Exh. 6 and R. 38.) Both REPCs were prepared
by Shea. (R. 3270-71, pp. 44-48.) According to Shea, he was acting solely as an
agent of Buyers in connection with the deal. (R. 3286, p. 245; see also Add.Exh. 6
(FSBO) p. 1 § 5 (stating that Broker and Agent “are representing the Buyer” and
are “the Buyer’s agent”).)’

The REPC prepared by Shea identified the Property as “Land LLC, Still

Standing Stables also described as Parcel # 23-006-0006 City of Huntsville,

* But see R. 7 (modified copy of REPC on which Shea checked boxes stating that
Listing Agent and Listing Broker represented “Seller” as well as “Buyer”).
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County of Morgan, State of Utah, ZIP 84310.” (Add.Exh. 6, § 1.) (Morgan was
later crossed out and Weber written in.)

Shea admits that, when meeting with Schvaneveldt, he (Shea) represented
that he had “cash buyers.” (R. 3268, p. 22.) According to Schvaneveldt, Shea
represented that Buyers included an owner of the Arizona Diamondbacks
professional baseball team. (R. 3128, q{ 16, 23.) Schvaneveldt contended that a
cash transaction was consistent with a space left blank next to the “loan” provision
in the financing section of the proposed REPC. (R.3113.)

On February 7, 2006, Schvaneveldt signed an Acceptance of Offer to
Purchase. (R. 861.) The Plaintiffs claim that the agent, Shea, did not keep the
original of this document; instead, the Plaintiffs produced and relied on a black and
white copy. (R. 1096 7; R. 1135.)

On its face, the signature of Schvaneveldt on the copy appears to be
irregular. In particular, the words “Chuck Schvaneveldt” are on the far left side of

the page, inside the margin, followed by an unexplained white space:

N
. AGCEPTANCECQUNTEROFFER/REJECTION
.. CHECKONE:
] AGOEPTANOE OF OFFER TO PURCHASE: Seller Accepts the foregalng offer on the terms and cendians spaomed
. ( ] COUNTEROFFER: Sellér presents for Buysr's Acceptance-tha tsrms.of Buyer's offer subject ta the exceptions or -
lang 26 speclﬂed In tHie aftached AUBENDUM NO.
- 1. 7:0¢
~ (Sellar's Signature (Oats)  (Timo) {Safier's Signature) (Dats) (Time)
Chucle Scloyweer 2003 _Pypcctovs fosy  SIC LYY gof-38- 4BLS
(Sellers’ Names) (PLEASE PRINT)  (Notice Address) {ZpCade)  (Phone)
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(See Add.Exh. 6 (REPC), signature page.)

During cross-examination at trial, Schvaneveldt attempted to explain that the
copy only contained part of his signature, because on the original he had written
“Member” following his name, which appeared to have been “whited out” on the
copy. (R. 8385, pp. 13-15:9-9; see also R. 3126 (averring that his signature on the
REPC was “forged” [sic].) During a break, the trial court agreed with Plaintiffs
that Schvaneveldt’s testirﬁony was barred by the court’s earlier ruling that the LLC
had no liability as a matter of law. (/d., pp. 27-41.) (The court had also barred
Schvaneveldt from mentioning that the Plaintiffs did not produce an original of the
REPC (R. 8384, p. 177).)

The court directed the parties to “stipulate” that there was no evidence of
whited out text on the REPC, despite Schvaneveldt’s testimony to the contrary and
the face of the document itself. (R. 8385, pp. 40-41.) The court told the jury:

Notwithstanding the testimony of Schvaneveldt, the parties stipulate
that there is no evidence that any document has been whited out nor are the
defendants aware of any such documents. Pursuant to the Court’s earlier
ruling, there is no liability on Still Standing liability [sic] a limited liability
company; therefore, do not consider anything you have heard to suggest

liability on Still Standing liability company as opposed to the defendants that
are present in the courtroom.

(Id., p. 42:18-1.)*

* In his closing argument, the Plaintiffs’ counsel cited this statement by the court as
proving that Schvaneveldt was a liar: “I looked at this and I say, is that your
signature? Yeah, that’s my signature and then he says, and you know, I put
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The trial court also prohibited Schvaneveldt from offering evidence at trial
regarding other alterations the agent admitted making to the original REPC after it
was signed by Schvaneveldt. For example, as discussed in Point II below, Shea

added “TBD” in the blank space next to “loan”. The original reads:

2. PURCHASE PRICE Tha purchase price for the Prepedty is $4362500
. Tho ptrchasa prica will be pald as foliows:
$25.000 (s} Exrnest Money Depouit, Undur certain conditions described in this Contract THIS
. DEPOSIT MAY BECOME TOTALLY NON-REFUNDABLE, .
{b} Hew Luan, Buyer agrees (o apply for ona or mare of the following loans:
[X] CONVENTIONAL [ YOTHER (specly)
it the laan I8 ta Include any particular terms. then check below and give details:
{ 1 SPECIFIC LOAN TERMS

{c) Saller Financing. (s0s altached Soller Financing Addsnaum, If eppicabio)
(<) Other (spacify). eeern- : '
{v) Balanace of Purchass Fitca in Cash at Settiament,
$4362500 PURGHASE PRICE, Tetal of inox (a) through {a}

$

M &

The version as modified by Shea reads:

2, PURGHASE PRICE The purchase price for the erepedy Is $4362500

plirshase price witl i puld a3 foliows: -
The s’sm'mm (,';”egmmmmy Bungrit Undar cardaln condlfions doscribed int thic Contraet THIS
s . 18D

DEPOSIT MAY RECOME TYOTALLY NON-REFUNBABLE,

{b} Now Laav, Duyer 6araes to uppfy or ane or more df the foflowing loans:
X} CONVENTIORAL { ) OTHER (4pocty) g -
1f tha 10an & to Incdude any pantlcilar 1nmms, than check bolow and ghva details:
1] SPECIFIC LOAN TERMY .

g ... (<) Snilar Riflanclag. {ieu atachaa Sclier Fnuncing Addsndum, U applicabilae)
< .
.

{d) Otier (Tpecify). . - e et
$_ . (o) Balanca of Purchasa Prica in Caoh at Ssttinmont,

$4362500 PURCHASE PRICE, Total of fitaa (a} thraugh (o)

‘member’ there or — or something to the effect ‘member’ should be there, I don’t
know what happened. I think somebody whited out that document. Jury leaves the
room..., and you come back in and the stipulation by the parties was is that there is
no evidence that any of these documents have been whited out. So why go to the
jury and tell the jury, I think that’s been whited out, you even heard him say and
over here, look here, there’s been something there, and he went through all those
documents and wanted to claim—why? Because he falsely testified about an
important matter in this case because he doesn’t want you to put his personal
signature on those documents.” (R. 8387, p. 45:7-23.)
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With respect to agency disclosure, the original signed REPC reads:

I‘\

. Usting Agent » rgprosents [ ] Seller [ J Buyer [ ] both Buyer and SeHor
. - , . , asalimisd Agenl; |
- Listing Brokar far . . teptesents | 1 Selter [ ] Buyer [.]both Buysr uind 3dllor
{Company Nams) ese LimiledAgant; . -

Bii nt Tim.Shea. represents [ Saller { ] Buyer [ ] both Buyer and Selier .
yeoro Moo : s t HBwper 1] % 2 Limitae Agerne; .

>

- Buyers Broker for Rernax Elite { Scott Quinney). fepresonts [ JSeRér [XJ'Buyer | ] both Buyer sndSetler” . ..
) {Conipany Name) »4 a Limied Agant;

As later modified by Shea, the REPC read:

, T tcth Buyer and Sallor
Usting Agont F8ep Aerened | reprosenm g Seller { 1Bayer [} uyer and Sallr ot

) . Yoy ( ] Buyer []both Buyersnd Ssilar
Listing erfw_ESM;N%ILM represants {4 Selior { ] Buyer [] i “’{fmm Agant;

tn [ }Sallar pd Buyar § ] both Buyer mnd Galler
Buys’s Agenl Tim Sheg. represeat (1 D Buyl O S haited Age:

ts [ 1Sal Buyar { 1 both Buyer and Saller
Buvers Broker for {Company Namw) foposenis EISHLE 1 ) &8 a Limied Agent;

In a pretrial ruling, the trial court ruled that Shea’s modifications, and the
plaintiffs’ representation of the modified version as the original, were irrelevant
because Schvaneveldt did not learn about either until after the lawsuit was filed,
and because as a matter of law Shea’s modifications were just made for “internal”

purposes. (R. 8384, p. 72:914.)°

> To rule as a matter of law that Shea’s modifications were merely routine
administrative annotations seems inconsistent with Shea’s own evolving story as to
how they occurred: At various times, he denied making the modifications after the
REPC was signed, acknowledged that they were made after it was signed,
acknowledged it appeared to be his handwriting, suggested that someone else in his
office might have done it, or speculated that “Chuck [Schvaneveldt] could have
wrote that TBD.” (R. 3274, pp. 149-150; R. 3290-3291, pp. 308-311.)
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Pertinent provisions of the REPC

The REPC submitted by the Buyer and signed by Schvaneveldt includes

several relevant sections. Section 2 (typed in smaller font to more accurately

depict its appearance on the REPC) provides:

2. PURCHASE PRICE. The purchase price for the Property is $4362500
The purchase price will be paid as follows:

$

P &

$25,000 (a) Earnest Money Deposit. Under certain conditions described in this Contract THIS DEPOSIT

MAY BECOME TOTALLY NON-REFUNDABLE.

(b) New Loan. Buyer agrees to apply for one or more of the following loans;
[X] CONVENTIONAL [ ] OTHER (Specify)
If the loan is to include any particular terms, then check below and give details:
[ 1 SPECIFIC LOAN TERMS

(c) Seller Financing. (see attached Seller Financing Addendum, if applicable)
(d) Other (specify).
(e) Balance of Purchase Price in Cash at Settlement.

$4362500 PURCHASE PRICE. Total of lines (a) through (e)

Section 3 of the REPC, addressing Settlement and Closing, states:

3. SETTLEMENT AND CLOSING. Settlement shall take place on the
Settlement Deadline referenced in Section 24(c), or on a date upon which
Buyer and Seller agree in writing. “Settlement” shall occur only when all
of the following have been completed: (a) Buyer and Seller have signed
and delivered to each other or to the escrow/closing office all documents
required by this Contract, by the Lender, by written escrow instructions
or by applicable law; (b) any monies required to be paid by Buyer under
these documents (except for the proceeds of any new loan) have been
delivered by Buyer to Seller or to the escrow/closing office in the form of
collected or cleared funds; and (c) any monies required to be paid by
Seller under these documents have been delivered by Seller to Buyer or
to the escrow/closing office in the form of collected or cleared funds....
The transaction will be considered closed when Settlement has been
completed, and when all of the following have been completed: (i) the
proceeds of any new loan have been delivered by the Lender to Seller or
to the escrow/closing office; and (ii) the applicable Closing documents
have been recorded in the office of the county recorder. The actions
described in parts (i) and (ii) of the preceding sentence shall be
completed within four calendar days of Settlement.
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Section 8 of the REPC addressed Buyers’ due diligence obligations and right
to cancel:

8. BUYER’S RIGHT TO CANCEL BASED ON BUYER’S DUE

DILIGENCE. Buyer’s obligation to purchase under this Contract (check

applicable boxes):

(a)[X]IS [ ]IS NOT conditioned upon Buyer’s approval of the content
of all the Seller Disclosures referenced in Section 7;

(b) [X]IS [ ]IS NOT conditioned upon Buyer’s approval of a physical
condition inspection of the Property; ...

If any of items 8(a) through 8(g) are checked in the affirmative, then
Sections 8.1, 8.2, 8.3 and 8.4 apply; otherwise, they do not apply.
The items checked in the affirmative above are collectively referred to
as Buyer’s “Due Diligence.” Unless otherwise provided in this
Contract, Buyer’s Due Diligence shall be paid for by Buyer and shall
be conducted by individuals or entities or Buyer’s choice. Seller
agrees to cooperate with Buyer’s Due Diligence and with a final pre-
closing inspection under Section 11.

8.1. Due Diligence Deadline. No later than the Due Diligence
Deadline referenced in Section 24(b) Buyer shall: (a) complete all of
Buyer’s Due Diligence; and (b) determine if the results of Buyer’s
Due Diligence are acceptable to Buyer.

8.2 Right to Cancel or Object. If Buyer determines that the results of
Buyer’s Due Diligence are unacceptable, Buyer may, no later than the
Due Diligence Deadline, either: (a) cancel this Contract by providing
written notice to Seller, whereupon the Earnest Money Deposit shall
be released to Buyer; or (b) provide Seller with written notice of
objections.

8.3 Failure to Respond. If by the expiration of the Due Diligence
Deadline, Buyer does not: (a) cancel this Contract as provided in
Section 8.2; or (b) deliver a written objection to Seller regarding the
Buyer’s Due Diligence, The Buyer’s Due Diligence shall be deemed
approved by Buyer; and the contingencies referenced in Sections 8(a)
through 8(g), including but not limited to, any financing contingency,
shall be deemed waived by Buyer.
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Section 10 of the REPC addressed certain seller warranties:

10. SELLER WARRANTIES AND REPRESENTATIONS.

10.1 Condition of Title. Seller represents that Seller has fee title to
the Property and will convey good and marketable title to Buyer at
Closing by general warranty deed. Buyer agrees, however, to accept
title to the Property subject to the following matters of record:
easements, deed restrictions, CC&R’s (meaning covenants, conditions
and restrictions), and rights-of-way; and subject to the contents of the
Commitment for Title Insurance as agreed to by Buyer under Section
8. Buyer also agrees to take the Property subject to existing leases
affecting the Property and not expiring prior to Closing. Buyer agrees
to be responsible for taxes, assessments, homeowners association
dues, utilities, and other services provided to the Property after
Closing. Seller will cause to be paid off by Closing all mortgages,
trust deeds, judgments, mechanic’s liens, tax liens and warrants.
Seller will cause to be paid current by Closing all assessments and
homeowners association dues....

Section 13 of the REPC addressees the authority of signers:

13. AUTHORITY OF SIGNERS. If Buyer or Seller is a corporation,
partnership, trust, estate, limited liability company or other entity, the
person executing this Contract on its behalf warrants his or her
authority to do so and to bind Buyer and Seller.

Section 14 of the REPC is an integration clause:

14. COMPLETE CONTRACT. This Contract together with its
addenda, any attached exhibits, and Seller Disclosures, constitutes the
entire Contract between the parties and supersedes and replaces any
and all prior negotiations, representations, warranties, understandings
or contracts between the parties. This Contract cannot be changed
except by written agreement of the parties.

Section 24 of the REPC set forth the deadlines for Seller’s Disclosures,

Buyer’s Due Diligence, and Settlement. (The deadlines were handwritten.)
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24. CONTRACT DEADLINES. Buyer and Seller agree that the
following deadlines shall apply to this Contract:

(a) Seller Disclosure Deadline 15 DAYS FROM WRITTEN
ACCEPTANCE (Date)

(b) Due Diligence Deadline 60 DAYS FROM WRITTEN
ACCEPTANCE (Date)

(c) Settlement Deadline 90 DAYS FROM WRITTEN
ACCEPTANCE (Date)® |

Seller’s Property Condition Disclosure form
As noted above, the FSBO incorporates the seller’s disclosure form. See pp.
17-18, supra. That disclosure form was prepared by Shea on February 9, 2006,
two days after Schvaneveldt signed the REPC. (R. 2950, 3127 § 24.) It included
this information:

SELLER NAME STILL STANDING STABLES. LLC

PROPERTY ADDRESS Parcel No 23-006-0006

* ook

6. BOUNDARIES & ACCESS
E. Are you aware of any unrecorded easements, or claims for
easements, affecting the Property? Yes. If “Yes,” please describe, to your
knowledge, the nature and approximate location of any such easement(s):
66 foot wide easement to Garth Allen, Jenna & Jeff Holt, Lesley Ann Becky
Jar] Allen — previously provided.

6 Under Section 21, “Time is of the essence regarding the dates set forth in this
Contract. Extensions must be agreed to in writing by all parties.....” No claim is
made that the deadlines in the REPC were extended.
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F.  To your knowledge, is there direct access to the Property
from a public street/road? No.

G. If direct access to the Property is not from a public
street/road, to your knowledge, is there direct access to Property through
(check applicable box): Yes. Private Easement.

(R. 2952 §6.)

According to Shea and the Plaintiffs, Buyers became concerned during the
due diligence period about whether insurable access to the property existed. (R.
3278-85; R. 3445-46; also R. 8384, p. 11.) Schvaneveldt contended there was
access, due to his purchase of an additional five acres after a previous adverse
court ruling. (R. 3128 § 25.) Various title insurance companies, however, were
only willing to offer policies that excluded a guarantee of access to the property.
(R. 2903-07.)

Despite their claimed concerns about insurable access, Buyers did not
submit a written notice of objections or cancel the REPC pursuant to Section 8.2.
The trial court ultimately ruled that Buyers had waived their objections regarding

access pursuant to Section 8 of the REPC. (R. 8386, pp. 83-84:17-1.)’

7 Section 8(a) of the REPC stated that Buyers’ obligation to buy was conditioned
on their acceptance of the Seller’s disclosures after completing due diligence.
Under the REPC, if the Buyer has not canceled the REPC or objected by the
expiration of the Due Diligence Deadline , “[t}he Buyer’s Due Diligence shall be
deemed approved by Buyer; and the contingencies referenced in Sections 8(a)
through 8(g)... shall be deemed waived by Buyer.” § 8.3. When the due diligence
period passed without cancellation, Shea admits telling Schvaneveldt that the
Buyers’ earnest money check was now on the line. (R. 3289, pp. 303-304.) The
court ruled: “In failing to object to the access issue during the due diligence
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On May 3, 2006, Seller executed closing documents and a runner delivered
the documents. (R. 180.) It is undisputed that Buyers did not show up at the
closing.

On cross-motions filed by Shea and Still Standing Stables, the trial court
ruled as a matter of law that the sole reason that the sale had fallen through was
due to an inability to obtain insured access to the property. (R. 8389 pp. 52-54;
also R. 5049-50.) The court applied this ruling to other parties, including
Schvaneveldt, as law of the case. (R. 5050-51.) As noted above, the court ruled
that Buyers had waived their objections to the access issue before the closing date.®

The lawsuit and Plaintiffs’ identity/standing

Facts regarding the identity of the Plaintiffs and their (non)status as principal

brokers are set forth in the procedural history above, pp. 11-16, supra, and

additionally at pp. 35-36, infra.

period, the buyer essentially assented to continue with the sale despite the access
issue. I mean, that’s the natural consequence under the terms of the agreement...
Where the due diligence period passed without objection, the contingency here was
apparently waived and the buyer gave up his right to object.” (R. 8386, pp. 83-
84:17-1.) See Load Zone Marketing and Management, LLC, v. Clark, 2014 UT
App 194, ] 13, 333 P.3d 1255 (due diligence conditions are waived if buyer fails to
exercise his right to cancel before the deadline).

8 The plaintiffs also claimed that Seller had refused to provide a “general” warranty
deed as referenced in the REPC. Seller’s attorney Gretta Spendlove, however, had
proposed a special warranty deed, and Buyers had stated a willingness to accept it.
(R. 18.) A fact issue therefore existed, and the trial court did not rule on it.

28



The key pretrial rulings

As noted above, various motions were filed by the parties during the
litigation. Those included a motion for partial summary judénent filed by the
Plaintiffs arguing that they were entitled to a commission as a matter of law, and
motions/cross-motions for summary judgment by Still Standing Stables, Chuck
Schvaneveldt, Cathy Code, Tim Shea, and Skip Wing.

Of import to this appeal, the court ruled that the Plaintiffs had done
everything they were required to do in order to earn the commission. The
remaining issue was who, between Schvaneveldt and Code, was obligated to pay it.
(R. 8383, pp. 27-28 (“I have previously ruled that the plaintiffs satisfied all of their
obligations to the FSBO and have therefore earned a commission.... And
therefore, the only remaining issue from the July 12th decision was, who’s going to
have liability for this commission that has been earned? And I think at this point, I
think it’s not the LLC, I think it’s either Cathy Code, Chuck Schvaneveldt or both
of them and I think that’s what this trial is going to be about this coming week.”)

Consistent with the narrow issues allowed to be presented to the jury, the
court instructed the jury at the beginning of trial that one or more of the remaining
two defendants, Schvaneveldt and Code, had entered into a commission agreement

with the plaintiffs, that plaintiffs had done everything required to earn the
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commission, that a commission was owed, and that the jury’s sole task was to
determine who owed it:

The plaintiffs and defendants were involved in an attempt to sell a piece of
property. Defendants, Chuck Schvaneveldt and Cathy Code, are the sellers
of the property, which is owned by Still Standing Stable, LC, that’s a limited
liability company. Chuck Schvaneveldt is one of the owners of Still
Standing Stable, LC. Plaintiffs are the real estate brokers who attempted to
find someone to buy the land. Plaintiffs entered into a contract with one or
more of the defendants to find a buyer for the land. That contract is called
the for sale by owner and you’ll hear throughout the trial, it referred to as the
FSBO or the FSBO commission agreement.

In performance of the FSBO agreement, plaintiffs produced a ready, willing
and able buyer that defendants accepted. @ The buyer and Chuck
Schvaneveldt, one of the defendants, signed a real estate purchase contract....
The REPC between Schvaneveldt and the buyer is a binding contract and
satisfies the terms of the FSBO. Ultimately, the transaction failed and the
buyer did not purchase the land because the defendants could not provide
title insurance that guaranteed access to the property. Importantly, however,
the FSBO agreement does not require that the land actually be sold in order
for plaintiffs to earn a commission, only that the buyer be ready, willing and
able to purchase; thus, the Court previously ruled that plaintiffs satisfied
their obligations under the FSBO and therefore, have earned a commission.
In this trial, your duty as jurors is to determine whether the defendants are
responsible to pay the commission to plaintiffs.

(R. 8384, pp. 123-125.) As noted above, the court directed a verdict in favor of
Code at the end of the plaintiffs’ case in chief; consequently, Schvaneveldt was the
only remaining option for the jury. See p. 11, supra.
SUMMARY OF ARGUMENT
The trial court committed legal error in this case in a number of respects. As

a threshold issue, the trial court erred in not dismissing this action and striking the
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judgment because the Plaintiffs do not have standing to sue the Defendants for
recovery of a real estate commission under the FSBO agreement. Utah statutory
law is clear that only a principal broker can seek recovery in the courts for a real
estate commission. The dba ReMax Elite is identified as the brokerage company
party to the FSBO. The undisputed evidence shows that none of the Plaintiffs were
the principal broker of dba ReMax Elite when the FSBO was executed and none of
the Plaintiffs ever became the principal broker of dba ReMax Elite. Rather, dba
ReMax Elite was established, registered and owned by Dale Quinlan, a foﬁner
principal broker. Mr. Quinlan has not sued the Defendants and, subsequent to the
verdict, Mr. Quinlan assigned all of his interest and the interest of dba ReMax Elite
in the FSBO agreement to Still Standing Stables, L.C. Accordingly, the Plaintiffs,
never being the principal broker for dba ReMax Elite, lack standing under Utah
law to sue the Defendants under the FSBO and cannot cure that standing defect.
Additionally, the trial court erred in granting summary judgment and taking
from the jury the determination of whether a real estate commission was due and
owing to the Plaintiffs under the FSBO. The court ruled that the Plaintiffs had
done everything they were required to do and were entitled to a commission under
the FSBO regardless of whether the sale fell through due to default of the Buyer or

the Seller.
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The court’s ruling is wrong because, first and foremost, it overlooks the
plain language of the FSBO. The plain language of the FSBO provides for
payment of the commission from the proceeds of the sale and if the sale falls
through, ReMax Elite is only entitled to a commission if the sale is “prevented due
to default of seller.” That language is in direct contravention with Plaintiffs’ claim
and the trial court’s finding that it was irrelevant whether the sale was prevented by
default of the Buyer or the Seller.

Furthermore, the court’s ruling that the Plaintiffs were entitled to a
commission as a matter of law is wrong because: 1) the Plaintiffs did not prove that
the Sellers defaulted in any way and the court later ruled that the Buyers had
waived any objections to the property access issue; and 2) the court incorrectly
conflated the legal principals of “insurable access” and “good and marketable title”
to find that the Seller breached the obligation to convey good and marketable title.

The court’s grant of summary judgment as to the Plaintiffs’ right to a real
estate commission is also wrong based an alternative standard that the Plaintiffs
had produced a “ready, willing, able and accepted” buyer. The record shows that
issues of fact exist regarding whether the Plaintiffs produced a “ready, willing, able
and accepted” buyer.

Lastly, the trial court erred in denying the Defendants’ Motion for Summary

Judgment to dismiss claims against Schvaneveldt in his individual capacity, and
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conversely ruling as a matter of law that any liability of Schvaneveldt for the real
estate commission was in his individual capacity rather than as a member of
Standing Still, LLC. The law and facts clearly demonstrate that any liability of
Schvaneveldt for the real estate commission is, as a matter of law, as a member of
and in his representative capacity of Standing Still, LLC, the owner of the property
being offered for purchase.
ARGUMENT

L PLAINTIFFS LACK STANDING TO MAINTAIN THIS ACTION.

Whether a party has standing to bring or maintain an action is a matter of the
court’s jurisdiction. The party pursuing the claim bears the burden of establishing
standing. Society of Professional Journalists v. Bullock, 743 P.2d 1167, 1171
(Utah 1986).

In this case, the plaintiffs cannot establish standing for two independent
reasons: First, by statute the Plaintiffs lacked standing in the court below. Second,
the claimholder and associated rights have now been acquired by one of the
defendants, Still Standing Stables, who does not wish to continue the action.

A.  The Plaintiffs lacked standing in the court below.

Utah statutes impose specific restrictions on who may bring an action
seeking a real estate commission. Under Utah law, only a “principal broker” can

contract for, and later seek in the courts, a real estate commission:
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No sales agent or associate broker may sue in is own name for the
recovery of a fee commission or compensation for services as sales
agent or associate broker unless the action is against the principal
broker with whom he is or was licensed. Any action for the recovery

of a fee, commission or other compensation may only be instituted

and brought by the principal broker with whom the sales agent or

associate broker is affiliated.

U.C.A § 61-2-18 (now Utah Code § 61-2f-305).”

The purpose of this brokerage provision is to closely regulate the real estate
industry to protect the public. Global Recreation, Inc. v. Cedar Hills Development
Co., 614 P.2d 155, 158 (Utah 1980); 12 AmJur 2d Brokers § 8. Consistent with the
statute, Utah courts deny nonbrokers statutory standing to sue for commissions.
| See, e.g., Diversified Gen. Corp. v. White Barn Golf Course, 584 P.2d 848 (Utah
1978). Likewise, the trial court barred one of the original plaintiffs, Tim Shea,
from suing for a commission under this statute. (R. 1885.)

Because only a principal broker can collect a real estate commission in Utah,

the number of persons who can bring such actions is small. Apart from this unique

privilege of suing to collect commissions, a broker is free to conduct business as he

 The Utah statutory scheme in place at the time of the REPC and FSBO
contemplated a “principal broker” as the person who engages in the selling or
listing for sale real estate for commission. A principal broker must be licensed by
the state. Utah Code § 61-2-1 (2006). An associate broker is an independent
contractor engaged by the principal broker. Utah Code § 61-2-2 (2006). A
brokerage is the business activity (or office) of the broker, whether it be in the
form of an entity or collection of entities and independent contractors that is
supervised by the broker.
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or she sees fit under the various options provided for by law, for example, as a
corporation, limited liability company, limited partnership, or the like. A commdn
tool used by business entities to enhance their brand and to make doing business
easier is an assumed name.

State statutes allow persons and entities to do business under assumed
names, commonly known as a “doing business as” or “dba” names. However, the
legislature also requires central registration of dbas to provide notice to the world
that someone or something is acting under a fictitious identity. See generally Utah
Code § 42-2-5, et seq.

By statute, any person or entity who fails to properly register a dba is barred
from bringing or maintaining an action:

any person who carries on, conduct, or transacts business under an

assumed name without having complied with the provisions of this

chapter, and until the provisions of this chapter complied with: (1)

shall not sue, prosecute, or maintain any action, suit, counterclaim,

cross-complaint, or proceeding in any of the courts of this state . . . .

Utah Code § 42-2-10.

Often, this defect can be cured through proper registration while the action is
pending. See, e.g., Graham v. Davis County Solid Waste Mgmt. & Energy
Recovery Special Serv. Dist., 1999 UT App 136, ] 15-16, 979 P.2d 363 (allowing

amendment of pleadings after failure to register dba was cured). In this case,

however, there was no cure and, as discussed below, there can never be one.

35



As noted above, the action was commenced by a dba, ReMax Elite. The
FSBO itself was also in the name of “ReMax Elite dba.” See pp. 16-17 supra
(Add.Exh.5, p. 1 § 1.) ReMax Elite was originally registered by a principal broker,
Dale Quinlan, on December 28, 2004. (R. 6904, 6922.) Quinlan owned the dba
ReMax Elite from the time he registered it in 2004 until it expired in January 2008.
(R. 1702-03, 8044.) Normally, there would be nothing particularly noteworthy
about a principal broker utilizing a dba. Here, however, Quinlan ceased
functioning as a principal broker in late 2005. (R. 7305, 7353.) Skip Wing came
in as a successor principal broker for the group of individuals and entities that
comprised his brokerage. Id. Significantly, however, Wing was never assigned
any interest in the ReMax Elite dba, which Quinlan continued to own. See pp. 11-
12, supra.

Thus, at the time of the transaction concerning Schvaneveldt (both the
execution of the FSBO and the REPC), Skip Wing was functioning as a principal
broker — but not for the entity named on the two contracts (ReMax Elite). The only
individual signing the two documents was the agent Tim Shea, who was incapable

of binding the owner of the dba, since he was not acting on behalf of that owner

36



(Quinlan) and was not in any event able to act in any capacity on behalf of
Quinlan, who was no longer acting as a principal broker.'

This disconnect between the ReMax Elite dba and a principal broker is
dispositive. Only a principal broker can contract for and seek a commission under
Section 61-2-18; accordingly, for a dba to do the same, it must be a properly
registered dba of a principal broker, as provided in Section 42-2-5, et seq. In short,
the principal broker statute significantly narrows the class of individuals who
might seek a real estate commission. The dba statute narrows that class even
further, in this case, down to one person: Dale Quinlan.

Schvaneveldt raised standing concerns early on in the litigation, putting the
appellees on notice that the dba was not a proper party plaintiff. (E.g., R. 601
(filed June 23, 2008).) The dba’s lack of standing later became the gravamen of a
motion for summary judgment. (R. 1702-03.)

There is ample evidence that Wing or the other plaintiffs realized that the
dba under which they were purporting to sue was never registered to Wing, and the
ramifications thereof. Wing filed a declaration stating that, in the spring of 2006,

Quinlan had approached the other owners of his company, Aspenwood Real Estate

' There are instances when naming individually the owners of a dba may cure a
defective dba registration. See, e.g., Blodgett v. Zions First Nat'l Bank, 752 P.2d
901, 905-06 (Utah Ct. App. 1988); Utah Valley Bank v. Tanner 636 P.2d 1060,
1062 (Utah 1981). That, however, did not occur here. Quinlan was never named as
a party. Even if he had been, it would have cured nothing, when he was not a
principal broker at the time of the transaction.
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Corporation, and had transferred the ReMax Elite dba to Aspenwood. (R. 7495,
7-12.) However, after an investigation, the State of Utah determined that the
documents purporting to transfer the dba from Quinlan to Asl;enwood were
forgeries, and that ownership of the dba had never been transferred. (R. 7318,
7332-7350, 8146.) The Plaintiffs did not appeal or otherwise challenge the State’s
ruling. Record, passim.

In short, no party with standing brought this action. The plaintiff ReMax

Elite dba was owned by Dale Quinlan, who never sued under the contract, and who
is not a party to either the FSBO or the REPC. At the time the claim for a
commission was first made in this action, the dba had expired. While this defect
might have been curable, that never happened. Even joinder of additional parties
(such as Wing) later on did not cure the dba’s inability to sue, since (1) the dba was
expired, and (2) none of the added plaintiffs owned the dba anyway.

B.  The Plaintiffs cannot cure the standing defect or show standing on
appeal because one of the defendants, Still Standing Stables, has
now acquired both the ReMax Elite dba and all rights of its
former owner, Dale Quinlan.

After the verdict was entered in this case, Quinlan assigned all of his interest

and the interest of his dba, ReMax Elite, in the FSBO agreement to Still Standing

Stables. (R. 8138.) Quinlan also settled with the defendants all disputes regarding

the FSBO, both personally and on behalf of the dba that he owned when the
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contracts at issue were signed. (R. 8126, 8142.) Additionally, in 2014, Still
Standing Stables registered the available ReMax Elite dba. (R. 8199, p.3 {B.)

Through these events, Still Standing Stables now is the only entity with the
standing to pursue ReMax Elite’s commission claim against itself and
Schvaneveldt. This Court has recognized that such an assignment, and, a fortiori,
disposition of a cause of action, can occur. Lamoreaux v. Black Diamond
Holdings, 2013 UT App 32, 296 P.3d 780. Such a transfer of rights “cuts off the
former plaintiff’s right to pursue<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>