Brigham Young University Law School

BYU Law Digital Commons

Utah Court of Appeals Briefs (2007-)

2015

Hilary "Skip" O. Wing, Dba Re/Max Elite, Tim Shea, Dba Re/Max
Elite, Aspenwood Real Estate Corp., Dba Re/Max Elite, Elite
Legacy Corporation, Dba Re/Max Elite, Et Al., Appellees,
Petitioners/Counterclaim Defendants/Third-Party Defendants, vs.
Still Standing Stable, |.c., Appellant, Respondent/Counterclaim
Plaintiff.

Utah Court of Appeals

Follow this and additional works at: https://digitalcommons.law.byu.edu/byu_ca3

6‘ Part of the Law Commons

Original Brief Submitted to the Utah Supreme Court; digitized by the Howard W. Hunter Law
Library, J. Reuben Clark Law School, Brigham Young University, Provo, Utah.

Recommended Citation
Brief of Appellant, Wing Elite Legacy Corp v Still Standing St, No. 20130768 (Utah Court of Appeals, 2015).
https://digitalcommons.law.byu.edu/byu_ca3/3168

This Brief of Appellant is brought to you for free and open access by BYU Law Digital Commons. It has been
accepted for inclusion in Utah Court of Appeals Briefs (2007- ) by an authorized administrator of BYU Law Digital
Commons. Policies regarding these Utah briefs are available at http://digitalcommons.law.byu.edu/
utah_court_briefs/policies.html. Please contact the Repository Manager at hunterlawlibrary@byu.edu with
questions or feedback.


https://digitalcommons.law.byu.edu/
https://digitalcommons.law.byu.edu/byu_ca3
https://digitalcommons.law.byu.edu/byu_ca3?utm_source=digitalcommons.law.byu.edu%2Fbyu_ca3%2F3168&utm_medium=PDF&utm_campaign=PDFCoverPages
http://network.bepress.com/hgg/discipline/578?utm_source=digitalcommons.law.byu.edu%2Fbyu_ca3%2F3168&utm_medium=PDF&utm_campaign=PDFCoverPages
https://digitalcommons.law.byu.edu/byu_ca3/3168?utm_source=digitalcommons.law.byu.edu%2Fbyu_ca3%2F3168&utm_medium=PDF&utm_campaign=PDFCoverPages
http://digitalcommons.law.byu.edu/utah_court_briefs/policies.html
http://digitalcommons.law.byu.edu/utah_court_briefs/policies.html

IN THE UTAH COURT OF APPEALS

HILARY "SKIP" O. WING, DBA
RE/MAX ELITE, TIM SHEA, DBA
RE/MAX ELITE, ASPENWOOD REAL
ESTATE CORP., DBA RE/MAX ELITE,
ELITE LEGACY CORPORATION,
DBA RE/MAX ELITE, et al.,

Appellees,
Petitioners/Counterclaim
Defendants/Third-Party Defendants,

Vs.
STILL STANDING STABLE, L.C.,
Appellant,

Respondent/Counterclaim
Plaintiff.

Appellate Case No. 20130768-CA

District Court Civil No. 060906802

SN N N N N N N N N N N N N N N N N N N N N N

BRIEF OF APPELLANT STILL STANDING STABLE, L.C.

Appeal from the decisions of the Second Judicial District Court
Weber County, State of Utah, Hon. Michael D. Lyon and Hon. Noel S. Hyde

L. Miles LeBaron

Dallin T. Morrow

LEBARON & JENSEN, P.C.

476 West Heritage Park Blvd., #200
Layton, Utah 84041

Robert R. Wallace

Michael D. Johnston
KIRTON & MCCONKIE
60 East South Temple #1800
Salt Lake City, Utah 84145

Attorneys for Appellees Skip Wing, et al.

Robert J. Fuller (#10061)
FULLER LAW OFFICE, LC
1090 North 5900 East

Eden, Utah 84310
Telephone (801) 791-7736
Attorney for Appellant

Still Standing Stable, L.C.

FILED
UTAH APPELLATE COURTS

JUN 11 2015



IN THE UTAH COURT OF APPEALS

HILARY "SKIP" O. WING, DBA
RE/MAX ELITE, TIM SHEA, DBA
RE/MAX ELITE, ASPENWOOD REAL
ESTATE CORP., DBA RE/MAX ELITE,
ELITE LEGACY CORPORATION,
DBA RE/MAX ELITE, et al.,

Appellees,
Petitioners/Counterclaim
Defendants/Third-Party Defendants,

vs.
STILL STANDING STABLE, L.C,,
Appellant,

Respondent/Counterclaim
Plaintiff.

Appellate Case No. 20130768-CA

District Court Civil No. 060906802

R o o R i o i T R N N N g g g

BRIEF OF APPELLANT STILL STANDING STABLE, L.C.

Appeal from the decisions of the Second Judicial District Court
Weber County, State of Utah, Hon. Michael D. Lyon and Hon. Noel S. Hyde

L. Miles LeBaron

Dallin T. Morrow

LEBARON & JENSEN, P.C.

476 West Heritage Park Blvd., #200
Layton, Utah 84041

Robert R. Wallace

Michael D. Johnston

KIRTON & MCCONKIE

60 East South Temple #1800

Salt Lake City, Utah 84145

Attorneys for Appeliees Skip Wing, et al.

Robert J. Fuller (#10061)
FULLER LAW OFFICE, LC
1090 North 5900 East

Eden, Utah 84310
Telephone (801) 791-7736
Attorney for Appellant

Still Standing Stable, L.C.



PARTIES TO THE PROCEEDING
Additional Re/Max Elite Appellees: Brokers SHANE THORPE and SCOTT
QUINNEY along with ASPENWOOD REALTY, LLC, ASPENWOOD ELITE
LEGACY CORPORATION, and REMAX REALTY.
Registered "Re/Max Elite" owner: A third person DALE QUINLAN, was

the sole registered owner/applicant of RE/MAX ELITE.



TABLE OF CONTENTS
TABLE OF AUTHORITIES ....c..coiiiiiieicceteceeeieeeeeeteeeeeae e 5
STATEMENT OF JURISDICTION.....cc.cooteiiiininiinicieieeenencneeeeeesee e 6
STATEMENT OF ISSUES PRESENTED FOR REVIEW ......ccccccceinenne. 6
DETERMINATIVE STATUTES AND REGULATIONS ........cccecvrienene 10
STATEMENT OF THE CASE AND FACTS ..., 11
SUMMARY OF ARGUMENTS ...ttt 39
ARGUMENTS ...ttt sttt 41

ISSUE I - BREACH OF FIDUCIARY DUTIES

BECAUSE TIM SHEA WAS SERVING AS A REAL ESTATE
AGENT FOR STILL STANDING, PRESENTING MULTIPLE
PROPERTIES ON BEHALF OF THE SELLER, AND
BECAUSE HE SIGNED A CONFIDENTIALITY AGREEMENT
“FOR THE PURPOSE OF PROVIDING REAL ESTATE
SERVICES,” HE OWED THE COMPANY A FIDUCIARY
DUTY WHICH HE BREACHED AS A MATTER OF LAW. . .43

ISSUE II - NEGLIGENCE AND MISREPRESENTATIONS

BASED ON THE AGENT’S BREACHES AND
MISREPRESENTATIONS, THE SELLER WAS LED TO
BELIEVE IT WAS CONTRACTING WITH A CASH BUYER,
WHICH WAS NOT TRUE, AND THE AGENT’S FAILURE TO
COMMUNICATE MATERIAL INFORMATION MADE A BAD
SITUATION WORSE, CAUSING DAMAGES TO THE
SELLER. 60



ISSUE III - JURISDICTION AND OWNERSHIP OF REMAX

THE SUMMARY DISPOSITION OF ALL OF SELLER'S
CLAIMS SHOULD BE REVERSED FOR FURTHER
CONSIDERATION BY THE TRIAL COURT IN LIGHT OF
THE MISREPRESENTATIONS SELLER DISCOVERED

AFTERITS CLAIMS WERE DISMISSED. .............cc.ooel 0. 67
REQUEST FOR ATTORNEY FEES & COSTS ....cccovniiiiiircrieneae, 70
CONCLUSION & RELIEF .....coooiiiiiriienceeeeeeeetectee et eeeaes 71
ADDENDUM

1.

2.

Order on Motions for Summary Judgment, May 22, 2012, R. 4009-12.

Summary Judgment Oral Arguments, March 22, 2012, R. 83809.
Chuck Schvaneveldt Declaration, March 10, 2011, R. 3190- 93.

Seller's Exhibits from A-O, March 14, 2012, R. 3194-3350.
(Exhibits A, C,D, E, F, G)

Seller's Reply Exhibits from P-W, March 20, 2012, R. 3715-3758.
(Exhibits P, Q, T, U, V)

Ruling and Order on Pending Motions, July 17, 2012, R. 5047-52.
Thomas M. Morgan Expert Report, May 30, 2012, R. 4290-99.

Throckmorton Expert Forgery Report, Aug. 2, 2013, R. 7333-51.



TABLE OF AUTHORITIES

Cases

Brookside Mobile Home Park, Litd. v. Peebles, 2002 UT 48, 48 P.3d 968, 973 .....66
d'Eliav. Rice Dev., Inc., 2006 UT App 416, 147 P.3d 515...ccoveveerreiiieen 44, 62
First Sec. Bank of Utah N.A. v. Banberry Dev. Corp., 786 P.2d 1326(Utah 1990) 51
Gilbert Dev. Corp. v. Wardley Corp., 2010 UT App 361, 246 P.3d 131, 139........ 43
Hal Taylor Associates v. Unionamerica, Inc., 657 P.2d 743, 748 (Utah 1982)......47
Hermansen v. Tasulis, 2002 UT 52,48 P.3d 235,241 .....ooeevevvveeeeieeeennen. 41,61

Jones & Trevor Mktg., Inc. v. Lowry, 2012 UT 39,99, 284 P.3d 630, 635..7, 8, 40
Kealamakia, Inc. v. Kealamakia, 2009 UT App 148,213 P.3d 13, 15. R. 3124 ...59

Lund v. Hall, 938 P.2d 285, 287 (Utah 1997).......cuooeiteieeeeeeeeeetecee e 9
Matter of License of Topik, 761 P.2d 32 (Utah Ct. App. 1988) ....cccoeevveerverrrrnnee, 67
Moore v. Smith, 2007 UT App 101, 158 P.3d 562 ...cevveeieeeeeeeeeeee e, 61
Norman v. Arnold, 2002 UT 81, 57 P.3d 997, 1002........ccovmieeiieiieceeeeeieereeee, 52
Reed v. Alvey, 610 P.2d 1374, 1377 (Utah 1980) .....c.covvieviieiieieieeereeieeeeceeeane 58
Salt Lake City Corp. v. Big Ditch Irr. Co.,2011 UT 33, 258 P.3d 539, 544 ........ 7,8
Stables v. Allern, 2005 UT 46 ........uveieeeeeeeeeeeeeeeeeeeeeeeeeee et eeeeennne e e e 28
United States v. Bald Eagle Realty, 21 F. Supp. 2d 1332, 1334 (D. Utah 1998)....65
West v. Inter-Fin., Inc., 2006 UT App 222, 139 P.3d 1059, 1064 ................... 10, 60
Statutes
Utah €Code § 61-2-18 ...ttt et e be e aae e ae e aa e 59
Utah Code §78A-3-102(3)(J) cveeereerreerrieeerieeniieeieeeeeeseeesieeeteeereesnestessstesaeeeneennnans 6
Utah Code §78A-4-103(2)(J) cveeervrareerireeieeeieeeieeeceeeteesereesetes e eeresereesseasseesasaensans 6
Rules
URICIV.P. O(D) ettt ettt ae e ete e et e bt e s ae e raeenn e e 62
U R A . 240 e e e 73
Treatises
11 Couch on Ins. §159:59 ..o 56
Regulations
R162-2f-401a (17)(NOW 18) ..ereieeiieeeeeeeeeeee et et 10, 43
RI62-2F-4012 (8)..eeeeeieeeiiiieeiee ettt e e et te e e 45
5



STATEMENT OF JURISDICTION
Jurisdiction is now provided under Utah Code §78A-4-103(2)(j), from Utah

Code §78A-3-102(3)(j).
ISSUES PRESENTED FOR REVIEW

ISSUE I - BREACH OF FIDUCIARY DUTIES: Did the Re/Max Elite
real estate agent Tim Shea, as well as the brokers, breach a fiduciary duty as a
matter of law when the agent (1) failed to pass the easement information from the
Seller to the Buyer causing the Buyer to believe there was no access when in fact
there was, and (2) failed to disclose critical material information to the Seller while
operating under the Seller's Confidentiality Agreement and while serving as the
Seller's real estate agent?

In the alternative, should the issue of breach of a fiduciary duty by the real
estate agent and broker as well as the resulting damages have been submitted to a
jury for a factual determination?

In dismissing all of the Seller's claims, did the trial court err in concluding
"Still Standing's claims fail because it cannot prove that Shea and Remax caused

any damage to Still Standing?"



Summary Judgment Standard of Review: Correctness.
An appellate court reviews a [lower] court's legal conclusions and ultimate
grant or denial of summary judgment for correctness and views the facts
and all reasonable inferences drawn therefrom in the light most favorable to
the nonmoving party.
Jones & Trevor Mktg., Inc. v. Lowry, 2012 UT 39,9 9, 284 P.3d 630, 635
(emphasis added).
Confidentiality Agreement and Statutes Standard: Correctness.
The interpretation of a contract is a question of law, which we review for
correctness, giving no deference to the ruling of the district court.

Interpretation of our case law is also reviewed for correctness, . . . as is the
interpretation of a statute . . .

Salt Lake City Corp. v. Big Ditch Irr. Co.,2011 UT 33, 258 P.3d 539, 544
(emphasis added, internal citations and punctuation omitted).

Preserved. Memo. Seller's Cross-Motion Summ. J. Issue of Breach of
Fiduciary Duty, Mar. 11, 2011, R.3094-3193; Seller's Ex. A-O, R.3194-3350; R.
3707-14, Exhibits P-W, R. 3715-58; Oral Trans., Mar. 22, 2012, R.8389, 16:7-

41:22; 47:8-52:8; R.8389, 55:14.



ISSUE II - NEGLIGENCE AND MISREPRESENTATIONS: Did the
Re/Max Elite real estate agent Tim Shea, as well as the brokers, including Skip
Wing, operate in an "honest, ethical, and competent" manner or did their conduct
related to the transaction at issue constitute negligence?

In dismissing all of the Seller's claims, did the trial court err in concluding
"Still Standing's claims fail because it cannot prove that Shea and Remax caused
any damage to Still Standing?"

Summary Judgment Standard of Review: Correctness.

An appellate court reviews a [lower] court's legal conclusions and ultimate

grant or denial of summary judgment for correctness and views the facts

and all reasonable inferences drawn therefrom in the light most favorable to
the nonmoving party.
Jones & Trevor Mktg., Inc. v. Lowry, 2012 UT 39, 4 9, 284 P.3d 630, 635
(emphasis added).

Confidentiality Agreement and Statutes Standard: Correctness.

The interpretation of a contract is a question of law, which we review for

correctness, giving no deference to the ruling of the district court.

Interpretation of our case law is also reviewed for correctness, . . . as is the

interpretation of a statute . . .

Salt Lake City Corp. v. Big Ditch Irr. Co., 2011 UT 33, 258 P.3d 539, 544

(emphasis added, internal citations and punctuation omitted).



Motion to Reconsider Standard of Review: Abuse of Discretion
Conclusions of Law: Correctness

We review the trial court's denial of a motion to reconsider summary
judgment under rule 60(b) of the Utah Rules of Civil Procedure for abuse of

discretion. . . . In reviewing such a motion, we accord no deference to the
trial court's conclusions of law but review them for correctness.

Lundv. Hall, 938 P.2d 285, 287 (Utah 1997)(emphasis added, citations omitted).

Preserved. Seller's Memo. Opp. Remax Summ. J., March 14, 2011,
R.3130-89; Schvaneveldt Decl., March 10, 2011, R.3190-93; Exhibits R.3194-
3350; Oral Trans., R.8389; R.4285-87; 4290-99. Mot. Recon., R.4280-4299,
R.4288-89.

ISSUE III - JURISDICTION AND OWNERSHIP OF REMAX:

Should Seller's fiduciary duty, negligence, and misrepresentation claims
against the brokers and agent be remanded for further consideration based on the
post-trial discoveries Seller made as to the actual ownership of Re/Max Elite,
forged documents that were recorded, and the false discovery responses provided
by the broker?

Grounds for seeking issue not preserved: Seller's claims against the
Remax side and all claims against SSS had been dismissed before the trial. None

of the rulings had been certified as final. After the trial, Seller and others



discovered the true owner of Remax was actually Dale Quinlan. This in turn led to
the discovery that multiple discovery responses provided by Remax through Skip
Wing were false. In addition, Seller discovered the existence of multiple forged
Remax documents filed with the Division the month after the REPC in this case
was signed. All of the admitted and alleged discoveries constitute a breach of the
duties owed by the licensees to the public.

DETERMINATIVE STATUTES AND REGULATIONS
Additionally, although not occupying a fiduciary relationship with prospective
purchasers, a real estate agent hired by the vendor is expected to be honest,
ethical, and competent and is answerable at law for breaches of his or her
statutory duty to the public. Moreover, real estate agents have a duty to deal
Sfairly and honestly, despite the fact that the broker is acting primarily as the
seller's agent. One of the purposes for imposing a duty to disclose accurate or
complete information [is] to protect the buyer from the unethical broker and
seller and to insure that the buyer is provided sufficient accurate information
to make an informed decision whether to purchase.

West v. Inter-Fin., Inc., 2006 UT App 222, 139 P.3d 1059, 1064 (emphasis added,

citations and punctuation omitted). R.3184.

[U]se an approved addendum form to make a counteroffer or any other
modification to a contract;

R162-2f-401a (17). Affirmative Duties Required of All Licensed Individuals

(emphasis added)(see current number 18).
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STATEMENT OF THE CASE AND FACTS
Entities & Abbreviations

Allen, Jarl R. Contiguous land owner, sold land/easement to Seller after Stable v. Allen.
Allen, Ross. Contiguous land owner, defendant in Stable v. Allen.
Aspenwood Real Estate Corp. Defunct, non-party to FSBO, FSBO judgment creditor.
Code, Cathy. Third-party commission defendant, dismissed during trial, directed verdict.
Elite Legacy Corporation. Defunct, non-party to FSBO, FSBO judgment creditor.
Quinlan, Dale. Prior sole owner of DBA "Re/Max Elite," sold all FSBO claims to SSS.
Schvaneveldt, Chuck. Commission claim judgment debtor based on FSBO.
Shea, Tim. Real estate agent who never sold SSS land at issue, FSBO claims dismissed.
Still Standing Stable, L.C. Seller, purchased DBA "Re/Max Elite" and all FSBO claims.
Wing, Hilary "Skip." Alleged broker, non-party to FSBO, FSBO judgment creditor.
Division = Utah Dept. of Commerce, Division of Corporations and Comm. Code.
FSBO = Re/Max Elite For Sale By Owner commission agreement, Jan. 20, 2006.
R. = Reference to the case record.
RE/MAX ELITE. Utah DBA name, Registration No. 5800619-0151, owned by SSS.

REPC = Real Estate Purchase Agreement, Feb. 7, 2006.

11



Nature of the Case, Proceedings, Disposition

This is a dispute between the Seller of land on one hand, and licensed real
estate brokers along with an agent on the other. Still Standing Stable, L.C.
("SSS"), through one of its members, Chuck Schvaneveldt ("Chuck"), was
contacted by Tim Shea, a Re/Max Elite real estate agent. The agent initially
viewed and "presented" a parcel of land owned by Chuck to potential buyers.
Then, without ever visiting the two Ogden Valley land parcels at issue, Tim
produced an impressive $6 million REPC dated January 20, 2006. It failed. A
second REPC for $4.3 million signed in February, 2006, trigger about a decade of
this current litigation.

When the Buyer, who turned out to be an LLC used in this land "flip"
scheme, failed to appear at the closing, a flurry of complaints and counterclaims
followed. SSS and Chuck were sued by the Buyer for some $20 million. R.61.
Buyer's complaint referred to "TBD" in "Section 2 of the REPC." R.54, 4. The
REPC Chuck signed didn't have "TBD" in Section 2, it was blank. This is
confirmed by the REPC copy Metro Title preserved (R.3230) and in the First
American Title file. R.3245. Tim Shea eventually admitted he changed the REPC

after it was signed by the Buyer and Seller. When compared to the title company

12



copies, about 10 changes were made to the REPC without permission and after it
was signed. SSS counterclaimed against Remax and Shea, then settled with the
Buyer. The lis pendens was removed so SSS could sell the land to others. Land
values by that time were deflating rapidly.

Tim Shea and Remax later amended and sued SSS for a real estate
commission related to the $4.3 million failed sale. All of SSS's counterclaims
against the brokerage, brokers and agent were dismissed early in a summary
judgment order at issue in this appeal.

Broker Skip Wing joined as a commission claim plaintiff. Chuck and his
then girlfriend, now wife, Cathy Code endured a jury trial. Cathy was dismissed
via directed verdict. Cathy had signed the FSBO at issue, not Chuck. The "Seller"
was defined as "Chuck and Cathy Code." R.P-3 (emphasis added). Chuck accepted
a REPC referring to "Land LLC Still Standing Stables." R.3223. There is a blank -
area after his signature on the REPC followed by the LLC address. R.3227. The
FSBO provision "[I]f the Seller [Chuck and Cathy] accepts an offer" was deemed
satisfied by the court without Cathy ever accepting "an offer." After being
instructed that "Plaintiffs . . . have earned a commission" (R.5346), the jury

awarded $30,000 against Chuck. R.5389. The trial court later changed the verdict

13



to more than $130,000. See Chuck's $362,485 supersedeas bond secured by cash.
R.7041.

Multiple appeals followed, including this appeal. Still Standing Stable, L.C.
is now respectfully requesting that the summary judgment entered against it be
reversed and its claims remanded for consideration by a jury.

Statement of Facts and Timeline

Seller’s memorandum in response to the Remax summary judgment motion
as well as Seller's summary judgment memorandum include these same numbered
facts and reference to the same set of Exhibits A- O. Factual points and attached
exhibits are reduced to remove issues irrelevant to the appeal. The "R" citations
related to each fact are from the Fiduciary Duty Memorandum, R.3096-3114. See
R.3131-3149, same facts.

1. Confidentiality Agreement. On April 13, 2006, the parties entered
into the Confidential Disclosure Agreement. The Agreement is between “Tim
Shea, employed with ReMax Elite” (Recipient) and “Stake Center Locating, Inc.

and Still Standing Stables, LLC” (Discloser). Confidential Agreement, p. 1, April

13, 2006, Exhibit A. The Agreement was “for the purpose of providing Real

Estate Services.” Id. R.3096, Add.4.
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A. Tim claimed the Confidentiality Agreement that he signed “has
nothing to do with the purchase of the property outside of the fact of not wanting
to tell the Allens what the purchase price was.” Shea Depo. I, 246:17-19. (There
are two depositions of Tim, the first is noted as “Shea Depo. 1.”) R.3096.

B.  The name “Allens” does not appear in the Confidentiality Agreement.
R.3096.

C.  The Agreement covered all of the real estate deals that Tim worked on
for both of the specified disclosing parties: Stake Center and Still Standing. R.
3097.

2. Tim was retained as the “go-to man for real estate services” on behalf
of the Seller. Schvaneveldt Decl., p.1. R.3097.

3. Seller relied on Tim Shea’s claims that the agent had all sorts of
experience on complex land deals. Schvaneveldt Decl., p.1. R.3097; Declaration is
at R.3126-29, Add.3.

4. “It has been my experience that land deals are always tricky.” Email
Shea to Code, Feb. 1, 2006, Code Depo, Ex. 55; Exhibit B. R.3097.

5. Tim Shea had only had his real estate license for about a year and a

half, “approximately year and a half you’d been selling real estate before you

15



entered into this transaction? A (Shea): Approximately.” Shea Depo. I, 82:24-83:3.
R.3097.

6. “I don’t know that I’ve ever had anyone instruct me on how to fill that
[FSBO] out.” Shea Depo. I, 83:19-20. R.3098.

7.  “Did anybody at ReMax sit down with you and say, This is how we
fill out real estate purchase contracts with this group? A (Shea): No.” Shea Depo.
I, 96:18-21. R.3098.

8.  Tim Shea had actually never received a “six-figure commission.”
Answer: “True to say.” Shea Depo. I, 206:6-8. R.3098.

9.  The agent’s real estate knowledge was believed to be far superior to
that of the Seller’s members. Schvaneveldt Decl., p.1. R.3098.

10. Tim was Chuck/Still Standing/Stake Center’s real estate agent on
multiple properties. R.3098.

A.  The First Property Presented by Tim - Chuck’s 15 Acres. Tim
served as Chuck’s agent and presented the 15 acre parcel on Chuck’s behalf. This
was the first property that Tim ever visited when he met Chuck: “I actually
presented both . . . but Chuck kind of took the 15 acres off the table.” Shea Depo.

I, 42:23-43 (emphasis added). R.3098.

16



B.  Salt Lake Property. Tim was Chuck and Still Standing’s agent on
the Salt Lake property that Stake Center/Still Standing acquired (Salt Lake
Property Contract, Exhibit C):

Q (Fuller): You are Chuck’s agent on the sale of the Salt Lake property,

right?

A(Shea): Yes.

Q: — you had a fiduciary obligation to him on?

A: On that specific transaction.

* %k %k

A. On — my duty was to Chuck on that specific transaction.

Q: Okay. Chuck an individual?

A: On that transaction.

Shea Depo. I, 297:15-298:4. R.3098-99.

11. Tim considered Chuck and Still Standing, LC to be one and the same:
“you see Chuck Schvaneveldt as one and the same with the LLC; is that right?
A(Shea): T — I think so. . . Q: Do you see him as one and the same? A(Shea):

Yeah.” Shea Depo. I, 297:1-298:12. R.3099.

17



12. Tim filled out the Seller’s Disclosures (Schvaneveldt Decl., p.3) and
added the typing to the REPC that were presented to the Seller to sign. Shea Depo.
I, 48:13-14. (“I typed it up at my office.”) R.3099.

13.  Second Property Presented by Tim - First Contract for $6 Million
Failed. Tim originally prepared the first purchase contract with a sales price of
$6,090,000 along with a FSBO. Original Contract, Jan. 20, 2006, Shea Depo. 1,
Ex. 27. The counteroffer was not accepted and the transaction failed. After the
original $6 million-plus offer failed, Tim Shea expressed an interest in doing more
business with Seller. Tim began working on the Salt Lake property (Fact 10(b))
acquisition the same month he brought a new offer (Fact 14) on the land at issue,
February 2006. Schvaneveldt Decl., pp.3-4. R.3099.

14. Second Real Estate Purchase Contract for $4.3 Million. On behalf
of the Seller and after the earlier transaction terminated, Tim circulated a second
real estate purchase contract (hereafter the “REPC”), the contract at issue for
$4,362,500, which was allegedly signed by Seller on February 7, 2006. Shea Depo
I, Ex. 32; Wing Depo. Ex. 98; Exhibit D, Add.4. See also, Schvaneveldt Decl. 927,

developed interest in having Tim represent Seller on multiple properties. R. 3099.

18



15. There was no agency disclosure circulated with the February 2006
REPC. Schvaneveldt Decl., p. 1. R.3100.

16. No Agency Disclosure Notation Completed in REPC that Seller
Signed.'

A.  Paragraph 5 (agency disclosure) of the REPC signed by the Buyer and
Seller, as well as the brokerage disclosures, are blank. Shea Depo. I, Ex. 32;
Exhibit D, Add.4. The REPC copy that Metro Title produced in response to the
subpoenas have no Seller initials in paragraph 5 either. Wing Depo. Ex. 99;
Exhibit E, Add.4, Metro National Title copy of REPC. R.3100.

B. Tim Shea made a false statement in his deposition regarding the

initials in the REPC paragraph 5:

Q (Fuller): Mr. Shea, I’ll ask you to look at Exhibit 28, which is a real estate
purchase agreement. Shea Depo. I, 127:2-4

% % %

Q: [W]hen it came from seller, it had seller’s initials by the confirmation of
agency disclosed here and from the buyers when it came from back from
them?

A: Yes.

' Remax never produced any original REPC nor FSBO.
19



Shea Depo. I, 152:8-11; Remax Complaint REPC, Exhibit F, Add.4. (Compare to
Exhibits D and E, which have no agency disclosures noted nor Seller’s initials next
to paragraph 5). R.3100.

C.  Seller’s initials were forged in the Paragraph 5 box of the REPC.
Initials were not added until after Tim Shea received the earnest money. See and
compare Exhibit D (Shea Depo. Ex. 28), the REPC that Chuck signed; Exhibit E,
the copy from Metro Title; and Exhibit G, the copy from First American Title in
contrast to Exhibit F, the copy that was attached to the Remax complaint. R.3100.

D.  Tim Shea made another false statement in his deposition by claiming
he added the notation “FSBO” to the REPC (see the handwriting “FSBO
Agreement” on Shea Depo. I, Ex. 28, page 2 of REPC; Exhibit F) before he sent it
to the Seller to sign:

Q (Fuller): Was that [FSBO agreement] put on before or after it went over to
this Chuck and Still Standing?

A (Shea): Before.
Q: That would have been before. Tell me what that — is that your writing?
A: Yeah.

Q: .. .Was that on there when you went sent it to the buyers?

A: Yeah.
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Shea Depo, I, 154:1-3 (bracket added). Notation is not on page 2 of Exhibit D, the
REPC that Chuck signed. R.3101.

E.  The REPC copy supplied by Metro Title had been signed by the buyer
and seller, but Tim’s handwritten “FSBO” notation was not on Metro’s copy.
Exhibit E, Add.4. A similar false statement is included on page 154:14-17 of
Tim’s first deposition. (“that was filled out before you sent it to the buyer . . .
Either the buyer or seller? A (Shea): Yeah.”) Tim eventually admitted to filling in
the blanks after the buyer and seller had signed the REPC:

Q (Fuller): It was afterwards, after Chuck signed it, right?

A (Shea): Right.

Shea Depo, I, 315:22-24. R.3101.

F.  Another false statement by Tim includes the following while referring
to the initials on the bottom of the REPC page 5 (Shea Depo. I, Ex. 28; Exhibit F):
“seller’s initials and the buyer’s initials, that would have been sent back to you . . .
after they initialed those, it would have come back to you, right? . . . A(Shea):
Yes.” Shea Depo. I, 160:20-161:1. The Metro Title copy of the REPC (Exhibit E)

did not have Chuck’s initials on the bottom nor the date of “2-7-06." (Compare the
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date next to Chuck’s initials on page 4 of Exhibit F, Add.4, to the date on page 5.)
R.3101.

G.  The REPC copy produced by First American Title in its subpoena
responses, Exhibit G, Add.4, is also missing, inter alia, the paragraph 5 initials,
multiple check marks, the “TBD” modification, page 5 initials and date. R.3102.

17.  The Buyer, Emmett Warren, LLC, through its member, attorney John
Lish (Utah Bar since 1998, Lish Depo. 5:23), testified that he thought Tim Shea
was working for Chuck (Seller’s member):

Q: Tell me, as of May 1, 2006, did you feel like you had a broker agreement
and agency disclosure with Re/Max or Tim Shea at that point in time?

A (Lish): No. I — I would assume this whole time that — you know, that — I
believed that he was working for Chuck.”

Lish Depo. 51:14-18 (emphasis added). R.3102.

18.  Skip Wing, contrary to the Buyer, thought Tim was working for the

Buyer:

Q. Hypothetically, if he sat up there in the house of the Allens and there
were discussions about right-off-way problems and the possibility of
acquiring a right-of-way and talking about the land and talking about Chuck
and talking about whatever people sit around and talk about when they're
visiting, is that an important event that he should have gone to the sellers and
said, I've just been at the Allen's house?

MR. WALLACE: Objection, compound, vague.
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Q. Is that an important element that he should have disclosed?
A. And the buyers were with him?

Q. With him, yes.

MR. WALLACE: Same objection.

THE WITNESS: I don't know. He represented the buyers. They were his
first duty.

Wing Depo. 209:1-16 (emphasis added). R.3102.

19.  Closing was scheduled for May 3, 2006, the day the Seller’s side did
close (pursuant to instructions from Seller's counsel Gretta C. Spendlove, retained
to work with Seller's other attorney Nina Cleere on the large transaction). See
Seller's Attorney Gretta C. Spendlove, Durham, Jones, Pinegar, Escrow and
Closing Instructions to First Am. Title, May 3, 2006, Bates No. SSS 088; Signed
Deeds, SSS 091-095; FATCO Final Statement SSS 096-098. R.3102.

20. On May 1, 2006, only days before the scheduled closing (Seller
closed its side on May 3), Tim Shea faxed a Broker Agreement & Agency
Disclosure to John Lish with a request for his signature, which was apparently
never signed by the Buyer. See Fax Cover Sheet with Unsigned Brokerage

Agreement to Lish, May 1, 2006, Lish Depo. Ex. 1, Exhibit H. A notation (star)
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was included requesting that the Buyer agree to a limited agency arrangement and
to sign the back page. Buyer never signed the agreement. R.3103.

21.  Seller believed Tim Shea was working for Chuck/Still Standing
(Schvaneveldt Decl., p. 1), and the Buyer also “believed that he was working for
Chuck.” Lish Depo. 51:14-18. R. 3103.

22.  Just days before the proposed closing, Tim Shea attended a meeting
with the Buyer and Mr. Shea’s attorney Miles LeBaron. Tim then drove with the
Buyer to view the road. “Approximately 2 days before the proposed closing . . .
Tim Shea came upon a meeting among Miles LeBaron, John Lish, and Ryan Wilde
in which they were discussing the road at issue . . . Tim Shea heard part of the
discussion for a few minutes and then left with Mr. Wilde to try to view the road.”
Shea Interrogatory No. 22, Oct. 24, 2008 (emphasis added). Tim testified that “I
got the impression that they [Buyer] had begun to think that Chuck was not telling
us the truth.” Shea Depo. I, 245:5-6 (bracket and emphasis added). R.3103.

23.  Tim Shea Never Told Chuck About “Not Telling Truth” Meeting.
This is key testimony by Tim:

Q (Fuller): Did you call — did you call Chuck and say, Chuck, listen, I'v

been to this meeting, these buyers think you’re not telling the truth, they

think there’s a problem with the right-of-way, and I just drove up there with

Wilde, let me tell you what’s going on? Did you ever call and have that type
of conversation?
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A (Shea): Never needed to.

Q: Why wouldn’t you need to?

A. Because I represented the buyer, not the sellers.

Q: Strictly buyers and seller? Okay.

A: Right.

Q: So that’s — would you agree that that would be a material term? If you
did represent Chuck, that would be something you better be telling him; is

that right?

A: Yeah. If I had some fiduciary responsibility, which 1 didn’t have with
him.

% % %k

Q (Fuller): Okay. Did you or didn’t you have a confidential agreement
with Chuck at the time this meeting took place with the parties we just
talked about in interrogatory number 227

Mr. Wallace: Objection; it’s asked and answered, and I object to the extent it
calls for a legal conclusion there was an agreement.

A(Shea): T — based on those dates that — that confidentiality agreement
would have been in place.

Q (Fuller): Would have been in place. Okay. To make it clear, you never
called Chuck to tell him that you’d been up to that property with Mr. Wilde
to look at that right-of-way and, by the way, the buyers are starting to
wonder if you didn’t tell them the truth or —

A(Shea): Well, no, as to whether —
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Mr. Wallace: Let me —objection; compound; asked and answered. Why are

we keep going over the same thing? Time afer time he answered that.

Q: You can answer.

Mr. Wallace: Did you call Chuck and tell him that?

A (Shea): No.
Shea Depo. I, 245:12-248:7; Exhibit J (emphasis added). R.3104-05.

24.  Tim could not remember when he talked to Chuck after getting the
impression that the Buyer thought the Seller was not telling the truth: “And from

the time you got the feeling that the buyers thought Chuck may not be telling the

truth, when did you next talk to Chuck? A. (Shea) I don’t remember.” Shea Depo.

I, 245:8-11. R.3105.

25. Tim testified as follows: “But in terms of a fiduciary responsibility, it

would be to the buyers, not to Chuck.” Shea Depo. I, 234:6-8. R.3105.

26. Meeting in Ross Allen’s Home. Tim describes encountering David
Allen while walking on the property right of way and a meeting in Ross Allen’s
home: “So we got in the truck with him, and he drove us to — to speak with the
father, and I don’t remember his name. It might have been Ross.” Shea Depo. I,
37:17-19. “And did you go in their cabin? A: yes.” Id., 37:23-24. “Did they say,

There’s no right- of- way to that land?
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A(Shea): I believe they did say that. I believe they said that the land — or
that that road passes over not just their land but several others, the
monastery, and I believe there’s two other landowners there, that it passes
over, and that Chuck doesn’t have a right over that land.”
Shea Depo. I, 39:11-16 (emphasis). Exhibit J. Tim remembers the meeting in the
Ross Allen house with the Buyer in great detail, including the type of drink he was
given from the Allens:
A(Shea): It was a Sprite.
Q(Fuller): Good. Okay. Was there —
Mr. Wallace: Quit volunteering information.
The Witness (Shea): Sorry.

Mr. Wallace: That’s on the record.

Q (Fuller): Was there — was there a discussion about the — about the right of
way?

A. You know I’m sure there was. I’m sure there was. There would be no
way that Ross Allen was not going to bring up the fact that there was no
right-of-way.

Q: And do you remember the specifics of it?

A: Outside of them saying that Chuck purchased a piece of land that he
thinks he has access and he has no access. There’s no access over this
land. He has to — he doesn’t have written consent from the monastery.

Yeah, they said stuff like that.

Shea Depo. I, 305:6-22 (emphasis added). Exhibit J. R.3105-06.
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27. Tim did not know if he told Chuck or “anybody from the seller’s side
that you had been up there to look at that” land with Mr. Wilde: “A (Shea): I don’t
know, I don’t remember, I don’t know.” Shea Depo. I, 238:17-23. R.3106.

28. Tim had been given a copy of the earlier litigation between Still
Standing and the Ross Allen family by Seller’s in-house attorney, Ms. Cleere: “I
gave Tim a copy of this — the appeal, . . ” Cleere Depo. 37:25-38:1; “I believe I did
because I gave that to him, by itself.” Id., 97:7-8. Seller expected and relied on
Tim to pass the document to the Buyer. Schvaneveldt Decl., p.1 . R.3106-07.

29. Tim claims he was never given a copy of the Stables v. Allen case:

Q: They [Seller] never gave you a copy of the case?

A(Shea): Not to my knowledge.

Q: Is it your testimony that Nina never gave you a copy of the Allen case?
[Objection]

A: T don’t recall any — ever receiving the actual copy of the case. They
[Chuck and Nina] both told me about the case.

Shea Depo. I, 189:18-189:25. R. 3107.
30. Tim, who testified he was not given a copy of the case (Fact 29), did
not pass the copy of Stables v. Allen, 2005 UT 46, to the Buyer. Instead, the

Buyer was made aware of the case by its attorney Miles LeBaron: “[T]he lawyer
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found a Utah Supreme Court case . . . dealing with the issue of the Seller’s access.”
Buyer’s Amd. Answer and Crossclaim, §21, April 20, 2007. “This law firm then
discovered . . . Supreme Court’s Opinion on appeal details this battle . . . ” Miles
LeBaron Letter to Skip Wing, Remax Elite, June 1, 2006; Exhibit K. R.3107.

31. Buyer’s attorney, now Tim Shea and Remax's attorney Miles LeBaron
sent Skip Wing, Remax Principal Broker, a letter describing all sorts of serious
allegations that “The Seller lied about the access,” the Seller’s actions constituted a
“default” and “not to mention outright fraud perpetrated by the Seller.” See Miles
LeBaron, LeBaron & Jensen, P.C.,, letter to Skip Wing Remax Elite, June 1, 2006;
Quinney Depo. Ex. 77; Exhibit K. Before commencing the litigation, Remax did
not pass the LeBaron Letter to Chuck (Schvaneveldt Decl., p.1), and the broker
testified as follows:

Q (Fuller): Do you admit that letter you’re looking at, Exhibit 77, was never
passed or transferred to Chuck Schvaneveldt or the sellers [sic]group?

A (Wing): I don’t know if it was or wasn’t.
Q: Was it ever given by you to him personally?

A: Personally no.
% ok sk

Q: The question is, do you feel like you had a duty to pass that on to Chuck
or the sellers [sic]group?

Mr. Wallace: The written words?
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Q: The letters.

A (Wing): I don’t know.

Skip Wing Depo. 238:20-239:12. R.3107-08.

32. Tim did not tell Chuck or anyone on the Seller’s side about the
meeting in Ross Allen’s home which Tim attended and heard Ross Allen tell the
Buyer that “Chuck doesn’t have a right over that land.” Schvaneveldt Decl., p.1.
R.3108.

33. Buyer’s member, attorney Ryan Wilde, was Tim’s Neighbor. R.
3108.

34. Tim Had Represented the Buyer and its Members in the Past. R.
3108.

35. Tim never disclosed to the Seller that he had represented the Buyer
members in the past. Schvaneveldt Decl., p.2. R.3108.

36. M. Lish, Mr. Wilde, and Mr. Bosco (Arizona) are all attorneys. When
asked if Tim sat down with the buyers to fill out the paperwork he testified:
“They’re real estate attorneys so they’re pretty familiar with how it works.” Shea

Depo. I, 48:12-13. R.3109.
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37. Mr. Lish and Mr. Wilde operated Utah Commercial Title (UCT issued
the Commitment for Title Insurance in the amount of $4,362,500 in the deal. See
John Lish Depo., Nov. 24, 2008, Ex. 2, UCT Insurance Commitment.) R.3109.

38. Tim never disclosed the fact that the Buyer members were real estate
lawyers who operate a title company. Schvaneveldt Decl., p. 2. R.3109.

39. Tim failed to specify the new loan dollar amount on the REPC when it
was circulated for the Buyer and Seller to sign. REPC, Shea Depo. I, Ex. 32;
Exhibit D. R.31009.

40. After the REPC was signed by both parties, Tim later added the
acronym “TBD” to the REPC in the new loan dollar amount blank: “[W]ho put
the TBD there, is that — is that your handwriting? A (Shea): I believe it is my
writing.” Shea Depo. I, 309:1-3; Exhibit F, Add.4, R.3109.

41. “TBD” means “To be determined.” Shea Depo. I, 149:23. R.3109.

42.  After comparing the REPC (Exhibit D) to the copy of the REPC
attached to the Remax complaint (Exhibit F), Tim eventually had to admit in his
deposition that he added the “New Loan” term change and specification to the
REPC after Chuck signed the REPC:

Q: So the TBD was added after Chuck signed that sheet with his initials on
it?
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A (Shea): Could be.

Q (Fuller): Necessarily have to be wouldn’t it?

A: It looks that way.

Shea Depo, I, 311:20-24 (emphasis added). R.3109. 2

43. Tim’s Principal Broker Skip Wing agreed with the following
sentence:

[A] real estate agent should never fill in the blanks on a REPC after the

buyer and seller have signed the contract, except for noting the receipt of

earnest money. Is that true?

A (Skip Wing): True.

Skip Wing Depo., 233:3-7. R.3109-10.

44.  An addendum to the REPC needs to be used if the REPC is modified.
“[U]se an approved addendum form to make a counteroffer or any other
modification to a contract;” R162-2f-401a (17)(emphasis added). There is no
addendum to the REPC. See Exhibit L, Administrative Rules (latest numbering).
R.3110.

45. Branch broker Scott Quinney described the two ways to make changes

to the REPC:

A (Quinney): Two ways. Redo the document completely or by addendum.

?Remax "RESPONSE: Admitted, ... " R.3436.
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Q: Would that make —

A: Or initial the change the — depending on what the changes are you could

initial the changes.

Defendant Broker Scott Quinney Depo. 189:1-5. R.3110.

46. There are no initialed changes on the REPC Seller signed (Exhibit D)
nor the forged REPC that Remax attached to its complaint (Exhibit F), nor the
copies provided by the title companies (Exhibits E, G). R.3110, Add 4.

47.  Seller should have been given but was never given a final copy of the
REPC with Tim’s signature noting the receipt of earnest money. Schvaneveldt
Decl., p.2. See also, “An individual may not: (2) require parties to acknowledge
receipt of a final copy of any document prepared by the licensee prior to all parties
signing a contract evidencing agreement to the terms thereof;” R162-2f-401b,
Exhibit L. R.3110.

48. Tim claims he is permitted to shift gears from fiduciary to non-
fiduciary in mid-sentence:

Q (Fuller): And were there times when you talked to Chuck about the

Huntsville property and then in the same period of time you talked to him

about the Stake Center Locating property?

A (Shea): Yeah.
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Q (Fuller): So when you talked to Chuck about the Salt Lake Stake Center
Locating property —

A (Shea): Right.

Q. - then you shifted gears from, I’'m his agent, now we’re going to talk

about the other property, I’m not your agent?

A. Right.

% % k
Q. And you just automatically shift gears and go from being the agent

then you turn — no, you —

A. It’s an amazing thing but I did it.

Shea Depo. I, 181:6-182:24 (emphasis added); Exhibit J. R.3111.

49. Remax Principal Broker Skip Wing testified as follows regarding

fiduciary duties:

Q. Let's go to the confidentiality agreement. Is this the first day you've ever
looked over that confidentiality agreement?

A. Yes.

Wing Depo. 222:11-14.

Q (Fuller): [Clould Tim Shea [ ] meet with Chuck and discuss as Chuck’s
agent that Salt Lake property, and then switch in the middle of a sentence or
a conversation and not disclose information about the Huntsville property?
[Objection]
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A (Wing): Yes.

Wing Depo. 228:10-16 (emphasis added, typo and objection omitted); Exhibit M.
Q (Fuller): We have a confidentiality agreement with Tim Shea. We have
two purchase contracts that are in executory phase. And you're telling me
that Tim Shea could go out and talk to Chuck about all sorts of confidential
and private information about Chuck's personal and the company
financial business, but when he switches to this land sale in the valley, in
Ogden Valley, he doesn't have a duty, he can clam right up and not tell
Chuck the details of what is going on up there? Is that your testimony?
[Objection]

THE WITNESS: In my opinion, yes.

Wing Depo. 269:20-270:7 (emphasis added); Exhibit M. R.3111-12.

50. Tim testified that he thought toward the very, very end that the

transaction was still going to close. R.3112.

51.  The Buyer told Tim that the lenders would not loan money under
certain circumstances: “Did any of the buyers state to you that any of the proposed
lenders weren’t going to loan money on the property because of the right-of-way

issue? [Objection]”

A (Shea): Yes. . . they said at the end if there is no access, they’re not going
to lend to us on it.”

Shea Depo. I, 267:22-268:6. R.3113.
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52. Tim never informed Chuck that there were lenders involved in the
transaction. Schvaneveldt Decl., p. 2. Tim left the impression with Chuck that the
Buyer had its own cash for the purchase price. /d. Similarly, the REPC has no
dollar amount specified in the “new loan” blank. See Exhibit D. R.3113.

53. Tim never passed on information to Chuck or alerted the Seller that
the Buyer had notified Tim that lenders weren’t going to loan money on the
property under certain circumstances related to the right-of-way. Schvaneveldt
Decl., p. 2. R.3113.

54. Right after the due diligence period passed, Tim assured Chuck that if
the buyer didn’t close then Chuck would be able to keep the $25,000 of earnest
money, and Tim told Chuck that the Buyer’s money was “on the line” if the Buyer
didn’t close. Schvaneveldt Decl., p.2. R.3113.

55. Tim admits there was a conversation about Chuck keeping the earnest
money: “And at that point I said, If they default, they would probably pay you their
earnest money . . . It would have been just after due diligence.” Shea Depo. I,
304:14-20. “He asked me, Is there — so now their check’s on the line.” 1d., 304:20-

21.R3113.
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56. On May 3, 2006, the Buyer did not close the Buyer’s side of the
transaction. This missed closing appointment was the first indication Seller had
that the Buyer had reservations about the land deal and was not going to be
appearing with the purchase price. Schvaneveldt Decl., p.2. R.3113-14.

57.  After the sale failed, Tim never met with Chuck to disclose and
explain the details surrounding the “not telling the truth” meeting with the Buyer
nor the “Ross Allen no right of way” meeting. There were no conversations
between the two after May 3, 2006: “After — I don’t think so.” Shea Depo. I,
302:8-11. “I never met with them in the month of May.” Id., 302:20-21. R.3114.

58.  The property at issue depreciated from over $4 million to about $1
million (when the lis pendens was removed and the land was finally sold to
Millennium) during the executory phase of the fraudulent REPC and subsequent
litigation. Seller was harmed by Remax/Shea when it lost the opportunity to
pursue a cash buyer after relying on Tim’s representations and false statements.
Seller relied on the real estate agent and entered into the REPC at issue believing
the terms were correct. R.3114.

The REPC terms were changed by Tim from no dollar amount in the “new

loan” section to “TBD,” with no notice to the Seller. A 1031 real estate exchange
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opportunity was lost because of the agent’s omissions and false statements that
induced the Seller to enter into the contract. Litigation commenced that prevented
the property from being sold and subjected the Seller to substantial legal fees.

Schvaneveldt Decl., 22 at R. 3127-28; R.3114.
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SUMMARY OF ARGUMENTS

Seller Still Standing Stable, L.C., alleges that the Re/Max Elite (or "Remax")
brokerage, brokers, and real estate agent Tim Shea are responsible and liable for
Seller's financial damages. SSS's damages exceed $3 million related to the failed
land transaction at issue. Licensed real estate professionals owe the public a duty,
and are "expected to be honest, ethical, and competent and [are] answerable at law
for his or her statutory duty to the public." There is a common factual bases to
support both of SSS's primary liability theories as well as the resulting damages
under either or both theories and related claims. Misrepresentations suggesting
there was no access to the land when it was offered for sale misled the trial court.

All of SSS's claims were disposed of at the summary judgment stage:

[T]he Court finds that there is undisputed -- or that it is undisputed that that

lack of a guaranteed access was the sole reason for the -- that the transaction
failed.

Oral Trans., R.8389, 53:1-3. Seller disputed this argument and factual conclusion:

Seller disputes the argument that the failure of the transaction was the
inability to ensure access.

R.3180 (emphases added). SSS's equally valid alternate factual theory of why the
sale failed should have been adopted:

It is just as likely that the Buyer backed out because it decided it could not
“flip” the land ...
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R.3186 (emphasis added).

An appellate court reviews a [lower] court's legal conclusions and ultimate

grant or denial of summary judgment for correctness and views the facts

and all reasonable inferences drawn therefrom in the light most favorable to

the nonmoving party.
Jones & Trevor Mktg., Inc. v. Lowry, 2012 UT 39, 9 9, 284 P.3d 630, 635
(emphasis added). SSS now appeals, claiming the trial court erred in reaching a
disputed factual conclusion that destroyed all of SSS's claims. SSS's liability
theories having nothing to do with access issues were also swept aside. The heart
of SSS's claims are based on the acts and omissions of the agent who negligently or
fraudulently induced SSS to enter into the REPC under false pretenses then failed
to pass critical information between the Buyer and Seller.

SSS was led to believe it had entered into a REPC with a "cash buyer" who
owned the Arizona Diamondbacks ball team and had $4.3 million cash on hand.
The "new loan" dollar amount on the REPC was blank when Chuck considered the
terms and decided to sign on behalf of SSS. The Seller showed up for closing on
the designated day having no reason to believe there were any problems brewing.

A 1031 real estate exchange was in the works. The Buyer, who apparently had

about $26 in its account, never appeared at the closing.
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ARGUMENTS

The licensed real estate brokers and agent owed the Seller a duty:

Specific to the duties of a real estate agent to those persons to whom the

agent owes no fiduciary duty, we stated in Dugan v. Jones that “[t]hough not

occupying a fiduciary relationship with prospective purchasers, a real estate

agent hired by the vendor is expected to be honest, ethical, and competent

and is answerable at law for his or her statutory duty to the public.”
Hermansen v. Tasulis, 2002 UT 52, 48 P.3d 235, 241(emphasis added). R.3713.
Failure to include the true terms of the REPC presented to SSS for consideration
constitutes a breach, as does changing the terms without notice thereafter. Remax
was incompetent by failing to disclose material information to the Seller before
and after the REPC signing, and failing to pass documents between the parties.

The trial court erred in concluding as a matter of law that SSS "cannot
prove that Shea and Remax caused any damages." Multiple factual disputes exist
on the issue of negligence as well as damage claims. In granting the Remax

summary judgment motion and denying SSS's motion, al/ of the SSS's claims

against the brokers and agent were incorrectly dismissed as follows:
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Still Standing raises many other issues, including agency duties, disclosures
and royalties in an attempt to prevent summary judgment. While there are
undoubtedly factual issues that exist, none of these issues is relevant
because Still Standing cannot show that they were damaged by anything
other than the inability to guarantee an access.

Even if Shea and Remax acted improperly in some way as Still Standing
suggests, the simple truth is that the actions of Shea and Remax did not
cause the transaction to fail, therefore, Still Standing cannot prove that
they were damaged in any way by the actions of Shea or Remax.

As aresult, even if Shea did not fulfill some duty owed to Still Standing or
even if Shea made some misrepresentation to Still Standing, all of Still
Standing's claims fail because it cannot prove that Shea and Remax caused
any damage to Still Standing. The transaction failed because Still Standing
could not guarantee an access to the property. That's the bottom line.

Accordingly, again, the Court grants the--Remax's motion for summary
judgment, dismisses Still Standing's affirmative claims.

Oral. Trans., R.8389, 53:18-54:13 (emphasis added), Add.2. As the trial court
noted, "there are undoubtedly factual issues that exist." The agent and brokers'
dishonest, unethical, and incompetent acts and omissions specified in detail by SSS
directly caused severe economic damages. Many damage allegations are
completely unrelated to any access issue. SSS's damages commenced the moment
ink was applied on "2.7.06" to the REPC that had already expired on "January 23,
2006." R.0072. The initial damages sprung directly from Tim Shea's blatantly

false misrepresentations regarding the buyer's cash position.
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ISSUE I - BREACH OF FIDUCIARY DUTIES

BECAUSE TIM SHEA WAS SERVING AS A REAL ESTATE AGENT
FOR STILL STANDING, PRESENTING MULTIPLE PROPERTIES
ON BEHALF OF THE SELLER, AND BECAUSE HE SIGNED A
CONFIDENTIALITY AGREEMENT “FOR THE PURPOSE OF
PROVIDING REAL ESTATE SERVICES,” HE OWED THE
COMPANY A FIDUCIARY DUTY WHICH HE BREACHED AS A
MATTER OF LAW.,

A. Fiduciary Duties and Breach Elements.

The elements of breach of fiduciary duty based upon the failure to disclose
material information, each of which must be proven by a preponderance of
the evidence, are (1) a fiduciary duty to disclose material information, (2)
knowledge of the information, and (3) failure to disclose the information.

Gilbert Dev. Corp. v. Wardley Corp., 2010 UT App 361, 246 P.3d 131, 139. R.

1. A fiduciary duty to disclose material information. Tim Shea

(licensee) assumed the role of a trusted real estate agent, a fiduciary, and advisor

for Still Standing:

An individual licensee shall: (1) uphold the following fiduciary duties in the
course of representing a principal: (a) loyalty, . . . (b) obedience . . . (c) full
disclosure, which obligates the agent to inform the principal of any
material fact the agent learns

R162-2f-401a. (emphasis added), Exhibit L. R.3115.
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a.  Agent for Still Standing Under the Confidential Agreement for
Real Estate Services. On April 13, 2006, the parties entered into the Confidential
Disclosure Agreement “for the purpose of providing Real Estate Services.” Fact
1. “Tim Shea, employed with ReMax Elite . . . (hereinafter “Recipient”) and Stake
Center Locating, Inc. and Still Standing Stables, LLC . . . (hereinafter
“Discloser”).” Confidentiality Agreement, Seller’s Exhibit A (emphasis added). R.
3711. Seller was included as a Discloser. “[I]n Utah, a fiduciary relationship and
a confidential relationship are considered one and the same. . . (using the terms
interchangeably and citing cases for the proposition that fiduciary relationship and
confidential relationship are ordinarily convertible terms).” d'Elia v. Rice Dev.,
Inc., 2006 UT App 416, 147 P.3d 515, 527 (emphasis added, citations omitted). R.
3712. Tim was retained as the “go-to man for real estate services” on behalf of the
Seller. Facts 2, 9.

b.  Buyer and Seller Believed Shea was Agent for Still Standing.
Chuck, on behalf of Seller, signed the REPC on February 7, 2006, and believed
Tim was working for Chuck and Chuck’s companies. Fact 21. The Buyer, Emmett
Warren (actually an LLC) through its member who signed the REPC, attorney

John Lish, testified that he also thought Tim Shea was working for Chuck. Fact 17:
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“I believed that he was working for Chuck.” Unlike the prior contract (Fact 13),
there was no agency disclosure circulated with the REPC at issue (Fact 15), which
violated an administrative rule: “(8) when executing a binding agreement in a sales
transaction, confirm the prior agency disclosure: . . .” See R162-2f-401a
(8)(emphases added), Exhibit L. Paragraph 5 (agency disclosure) of the REPC
signed by the Buyer and Seller, as well as the brokerage disclosures, are blank.
Fact 16(a). The REPC was unlawfully changed by Remax/Shea after the buyer
and seller signed. Fact 16. Tim had no agency agreement with the Buyer. Fact 20.
Tim Shea, an inexperienced incompetent with no broker supervision, did not think
he needed to have a any brokerage disclosure: “Q: I’m back on Exhibit 1 of Lish’s
deposition. Tell me what that is that’s being sent over to John Lish. A (Shea): The
buyer/broker agreement.” Shea Depo. I, 198:10-12.

A. (Shea) The purpose is that if I’'m representing somebody — to be candid
with you, you don’t have to have this —

Mr. Wallace: Just tell him the purpose.

A. The purpose is — the purpose is simply to —

Mr. Fuller: Okay. No coaching —

Mr. Duncan: We’re coaching him to answer your question.

Mr. Fuller: No, you’re coaching him — you’re just cutting him off on that
question.
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Shea Depo. I, 201:11-202:1(emphasis added). R. 3116-17. State regulations require
the following:

An individual licensee shall: (2) for the purpose of defining the scope of the

individual's agency, execute a written agency agreement between the

individual and the individual's principal, including: . . .

R162-2f-401a. (emphasis added). R.3117.

c. Agent for Still Standing on Salt Lake Land Acquisition. On
February 24, 2006, Tim Shea, acting as “Buyer’s Agent,” together with “Remax
Elite Scott Quinney” as Buyer’s Broker, presented an offer to purchase a parcel of
land in Salt Lake City on behalf of Stake Center Locating.” Fact 10(B). See Salt
Lake Purchase Contract, Feb. 24, 2006, Exhibit C, Add.4. Under Addendum 4,
Still Standing Stables, LLC became the buyer and the closing was moved to May
3,2006. R.3117; Addendum No. 4 is at R.3213. Tim Shea did receive a sales
commission. Shea Depo. 1, 23:14. Tim admitted he was a Chuck’s fiduciary.

Fact 10. Tim considered Chuck and Still Standing one and the same. Fact 11. The
executory phase of the Still Standing Huntsville land REPC (at issue) as well as the

Still Standing Salt Lake Purchase Contract overlapped each month, both running

from February 2006 with the same May 3, 2006, closing dates. R.3117.

3 Stake Center Locating, Inc. was another company Chuck was managing.
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d.  Seller’s Agent Presented the First Piece of Land. Chuck also had a
15 acre parcel: “And so they took me, first, to . . . 15 acres.” Shea Depo. I, 16:22-
17:3. Fact 10. Agent Tim Shea “sat down” and presented the first parcel to a
buyer: “A (Shea): Yes. Well, both. I actually presented both to them ...” Fact
10(A). Tim was the agent of Chuck because Chuck was the property owner:

In Utah, as elsewhere, a real estate broker is held to be the agent of the

property owner for whom he acts. As an agent, he owes a fiduciary duty to

his principal.
Hal Taylor Associates v. Unionamerica, Inc., 657 P.2d 743, 748 (Utah 1982). R.
3117-18.

2. Knowledge of the information. Seller had no idea of the problems
brewing with the pending land sale, but Tim Shea was privy to the issues. R.3118.

a.  Meeting with Buyer and Attorney. From attending the meeting
with the Buyer and an attorney, Tim testified that “I got the impresston that they
[Buyer] had begun to think that Chuck was not telling us the truth.” Fact 22. This
critical meeting and the agent's impression should have been disclosed to the
Seller's side immediately.

b.  Meeting in Ross Allen’s Home. Tim also describes encountering

David Allen while walking on the property right-of-way and a meeting in Ross
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Allen’s home: “So we got in the truck with him, and he drove us to — to speak with
the father, and I don’t remember his name. It might have been Ross.” Shea Depo.
I,37:17-19. “And did you go in their cabin? A: yes.” Id., 37:23-24. “Did they say,
There’s no right-of-way to that land?

A(Shea): I believe they did say that. I believe they said . . . Chuck doesn’t
have a right over that land.”

Fact 26. Shea was also made aware of financing concerns. Fact 51.

3.  Failure to disclose the information. The following deposition
testimony, including the “never needed to” comment, establishes as a matter of law
that Tim Shea violated the fiduciary duties that he owed the Seller. This is the key
testimony:

Q (Fuller): Did you call — did you call Chuck and say, Chuck, listen, I’v

been to this meeting, these buyers think you’re not telling the truth, they

think there’s a problem with the right-of-way, and I just drove up there with

Wilde, let me tell you what’s going on? Did you ever call and have that type

of conversation?

A (Shea): Never needed to.

Q: Why wouldn’t you need to?

A. Because I represented the buyer, not the sellers.

‘Ross Allen may not have known that Seller's attorney Gretta C. Spendlove,
Durham, Jones, Pinegar, had facilitated the purchase of land and access from Jarl
Allen in 2005 after the Stable v. Ross Allen, et al. litigation.
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Q: Strictly buyers and seller? Okay.
A: Right.

Q: So that’s — would you agree that that would be a material term? If you
did represent Chuck, that would be something you better be telling him; is
that right?

A: Yeah. If I had some fiduciary responsibility, which I didn’t have with
him.

* %k %k

Q (Fuller): Okay. Did you or didn’t you have a confidential agreement
with Chuck at the time this meeting took place with the parties we just
talked about in interrogatory number 227

k %k k

A (Shea): I — based on those dates that — that confidentiality agreement
would have been in place.

Q (Fuller): Would have been in place. Okay. To make it clear, you never
called Chuck to tell him that you’d been up to that property with Mr. Wilde
to look at that right-of-way and, by the way, the buyers are starting to

wonder if you didn’t tell them the truth or —
* %k 3k

Mr. Wallace: Did you call Chuck and tell him that?

A (Shea): No.

Fact 23. Multiple REPCs pending with Seller, the confidentiality agreement in
place, first-hand knowledge that the Buyer is doubting the truthfulness of the
Seller, knowledge of financial concerns, yet the agent does not inform his client.

Facts 23, 24. The Confidential Disclosure Agreement (R. 3198-3200) between the
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parties to the contract covered all of the real estate deals that Tim/Remax worked
on for both Stake Center and Still Standing. Exhibit A. R.3120.

The agent also failed to pass information between the buyer and seller.
Seller gave Tim copies of the earlier Stables v. Allen case (Fact 28) with the
expectation and reliance that the agent would pass the cases to the Buyer, which
Tim did not do. Fact 29. Buyer was apparently made aware of the case by its
attorney Miles LeBaron. Fact 30. R. 3121.

The agent failed to specify the “new loan” dollar amount on the REPC. After
the REPC was signed by the parties (buyer and seller), Tim later added the vague
acronym “TBD” to the REPC in the new loan dollar amount blank. Facts 40-43.
The breach was Tim’s failure to inform his client that not only was there to be a
new loan as opposed to cash, but when “TBD” was added to the contract the agent
should have informed Seller regarding the critical term. An addendum should have
been used. Fact 44.

Similarly, the agent should have informed the Seller that Chuck’s initials
were forged in multiple places on the REPC, boxes were checked after the fact,
dates were added, and agency disclosures were modified on the contract over a

period of time. Facts 43-47.
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The agent testified he could simply shift fiduciary gears in the same period

of time:

Q. — then you shifted gears from, I’m his agent, now we’re going to talk
about the other property, I’m not your agent?

A (Shea). Right.
%* % %

Q. And you just automatically shift gears and go from being the agent
then you turn — no, you —

A. It’s an amazing thing but I did it.
Fact 48. R.3122. In other words, full disclosure and loyalty punctuated by gaps of
conflict and split duties — breach of fiduciary duties as a matter of law. Remax
produced no limited agent agreements. The principal broker also thinks a fiduciary
can "switch in the middle of a sentence or a conversation and not disclose
information.” Fact 49. “A fiduciary relationship imparts a position of peculiar
confidence placed by one individual in another.” First Sec. Bank of Utah N.A. v.
Banberry Dev. Corp., 786 P.2d 1326, 1333 (Utah 1990)(footnote omitted).
R.3122. The Seller relied on Tim’s representations. Facts 3-9. Tim knew there
were lenders involved who may not loan money. Fact 51. Tim never told Chuck
about the lenders or their concerns. Fact 52-53. Tim told Chuck this was a cash

deal and the Buyer owned the Arizona Diamondbacks professional baseball team.
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Schvaneveldt Decl., p. 3. R. 3122. These were absolute false statements and
fraudulent misrepresentations designed to induce SSS to sign the REPC. Tim
assured Chuck that the Seller was entitled to the earnest money. Fact 54-55.

B. Implied fiduciary duties present a question of fact for the jury. In
the alternative, there is at least an implied fiduciary duty and factual basis to
constitute a breach for the jury to consider. “We therefore . . . remand for a factual
determination whether, under the totality of the circumstances, the Normans
reasonably believed that Amold represented their interests.” Norman v. Arnold,
2002 UT 81, 57 P.3d 997, 1002 (attorney-client case). R.3122-23.

C. Trial court erred regarding damage claims and access.

Still Standing's claims fail because it cannot prove that Shea and Remax

caused any damage to Still Standing. The transaction failed because Still

Standing could not guarantee an access to the property.

Oral. Trans., R.8389,54:6-9 (emphasis added). Damages are related to the way the
transaction started as well as the way it ended. Regardless of how or why the
transaction failed, SSS was improperly induced into entering into the REPC in the
first place under false pretenses:

[W]e think the seller entered into under these false pretenses, thinking they

had a cash buyer with all the cash when, in fact, they didn't. And whenever

Tim Shea, who testified that's his writing, whenever it became apparent to

Tim Shea there weren't cash buyers, he put to be determined, he should
have--he had a duty to go to these sellers and say, by the way, these guys
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aren't cash buyers, they have to borrow a lot of money from this group up
there. That's a critical term.

Oral Trans., R. 8389, 29:11-19 (emphasis added). Many of SSS's claims are based
upon acts and omissions while entering into the REPC, prior to the transaction
failure:

Our claims, seller's claims against the agent is the misrepresentation and the
misconduct and the facts and circumstances that were present when the
seller entered into the real estate purchase contract in the first place. We
believe there were misrepresentations and there were these--there were
these--

THE COURT: How does that affect at all the--the inability to provide an
access and have it insured?

MR. FULLER: Because for one thing, the sellers shouldn't have--under the
actual circumstances, the seller wouldn't have entered into the purchase
agreement in the first place. And the second part of it, the real estate
purchase contract--contract, doesn't guarantee access to the property. It
guarantees--it guarantees the--the ownership of the land. What it--what it--
what the real estate purchase contract warrants is, good and marketable title.
Says sellers represents, in the real estate purchase agreement, Seller
represents that sellers will convey good and marketable title to buyer. Buyer
agrees, however, to accept the title to the property subject to the following
matters of record: easements, and then it goes on, and right-of-way and
subject to the contents of the commitment for title insurance as agreed to by
the buyer under Section 8.

) %k k

I'll also note that when the lis pendens was lifted in this case, it was only
about 90 days later that the same, exact property, with the same
circumstances, was sold to the Millennium group, that's in--in my exhibits
there, to the Snow, Christensen, Martineau group and they bought it just like
it was with the same sellers' disclosures. The seller stated on there two days
after they entered into this real estate purchase contract that there was no
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access for a public road. Everybody knew that. Two days aft--the same day
they got the earnest money, the sellers' disclosures were provided there.
They knew there was no access to public road and it said, Chuck said to the
best of his knowledge that he thought that there was an easement to it.

Oral Trans., R. 8389, 16:21-18:18 (emphasis added).

[Mr. Fuller, for SSS]: "Could he [agent Shea] have made all kinds of -- of
outrageous misrepresentations and fraud, but all that is -- he is forgiven, as
long as the [buyer] never came to close because there was a right of way
issue. Do all of these issue with that -- with that agent and the brokerage just
drop off? And they -- and they shouldn't, because that's what bound the --
the property up."
Oral Trans., R.8389, 51:3-9 (brackets added), Add.2.
1. Seller did have access to the land. SSS has a/ways maintained there
was access to the property. See Seller’s Property Condition Disclosure, SSS

identified as Seller, Feb. 9. 2006. R.3709; Exhibit P, Add.4, R. 3718, 6(G),

private easement.

I remain of the opinion that since acquiring the additional property from the
Allen family, after the Stables v. Allen litigation, Still Standing did have a
right-of-way to the Allen parcel and the original parcel.
Schvaneveldt Decl., 425. R.3128, Add.3. Still Standing acquired an easement along
with the additional five acre parcel it purchased from Jarl Allen, ef al., on October

1,2005. See Warranty Deed, Allen to Stable, Dec. 9, 2005 and Agreement, p. 2,

7, Exhibit T, Add.5, R.3711. The second parcel was acquired affer a judicial
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determination that the 170 acres did not have access across property owned by
Ross Allen and others. See Exhibit U, Add.5, R.3711, chain of ownership of
ingress/egress easement. SSS disputed the Remax argument that "the reason for
the failure of the transaction was the lack of access to the property." R.3709. SSS
replied "Disputed. One reason for the failure is the fact the Buyer never appeared
at the closing to tender the purchase price." R.3709.

2.  Buyer land flip scheme failed and lender refused to lend money.
The Buyer did not have "its own cash for the purchase price" as Tim Shea led
Chuck to believe. Schvaneveldt Decl. § 16, R.3127. The Buyer, Emmett Warren,
LLC, had only $26 on February 28, 2006. See Emmett Warren LC Business
Checking, Feb. 28, 2006, Exhibit Q, Add.5. R.3722. Clark Real Estate “did not
make the loan to WBL Development, L.L.C.” Aff. Gary Clark, § 12, Dec. 14,
2009 (emphasis added). R. 3709-10. Contrary to the trial court's factual opinion of
why the "transaction failed,” SSS maintains that "The sale failed in part because
Emmett Warrens strategy to flip the land for $8.9 million melted down and its
financing apparently failed." R.3710.

Skip Wing's attorney Robert Wallace explained buyer's plan: "They -- they

want the property, they're trying to turn around and make a huge profit, they call it
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a flip, where they sell it very quickly to someone else." Oral Trans., R.8389, 7:17-
19 (emphasis added).
3.  The transaction never contemplated ""guaranteed access.”" Seller
did provide “good and marketable title:”
Seller represents that Seller . . . will convey good and marketable title to
Buyer . . . Buyer agrees, however, to accept title to the Property subject to
the following matters of record: easements, . . . and rights-of-way; and
subject to the contents of the Commitment for Title insurance as agreed to
by Buyer under Section 8.
REPC, Seller Warranties and Representations, Feb. 7, 2006, Plaintiff Exhibit D
(emphasis added). R.3710. Good and marketable title does not include any
absolute guarantees regarding access to the land: “Marketable title is title that may
be freely made the subject of resale . . .” Mostrong v. Jackson, 866 P.2d 573, 577
(Utah Ct. App. 1993)(citations omitted). R.3710. Summary judgment should also
be reversed because the issue of "marketable title" is a question of fact, and the trial

court also made a legal error in concluding:

Still Standing could not guarantee access to the property, and thus provide
marketable title.

See Ruling and Order on Pending Motions, July 17, 2012, R. 5050, Add.6. “The
ability to access a parcel of real estate . . . is not technically a “defect” in the title to

the property.” 11 Couch on Ins. §159:59. Access to Parcel Insured, Updated Nov.
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2011. R.3711. SSS's sale to Millennial Partners on July 16, 2008, proves it could
provide insurable "marketable title," just like the standard REPC requires. See
Stewart Title Guarantee Co., Amount of Ins. $950,000, Ex. V, Add.5, R.3755. SSS
pointed out to the trial court that "Still Standing, never made any guarantee to
guarantee access to the property." R.8389, 23:5-6; 39:16-17. Any conclusion that
SSS made or breached any access "guarantee" under the REPC is wrong and would
have necessarily involved a question of fact. There is no evidence that Seller was
ever asked to "guarantee" nor insure access, nor remedy any condition or concern.
4.  SSS bought and sold the property notwithstanding the access.
Seller purchased the land from the State of Utah Trust Lands Administration. R.
3711. In December 2005, before the February 2006 REPC, SSS acquired an
additional parcel (5 acres) from the Allen family "together with an unrestricted
easement for ingress and egress 66 ft. wide over existing roads . . . " Warranty
Deed, Ex. T, R.3736-39, Add. 4. Shortly after the lis pendens was removed in this
case, Seller sold the same land at issue (without any involvement by Remax) to
Millennial Partners North, LLC. on July 16, 2008. See Snow Christensen &

Martineau Letter, June 20, 2008 (Ex. V, R. 3749), Special Warranty Deeds from
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Still Standing to Millennial Partners, Hickman Title, Recorded July 8, 2008, and

ALTA Owner’s Policy. R.3711, Exhibit V. R.3749-57.

5.  Any and all of SSS alleged damages should be presented to a jury.

SSS argued that the agent and broker caused a variety of damages, including
among other things, at least part of the $3 million loss SSS claims it has
experienced. The depreciated market loss occurred while the /is pendens applied.
Fact 58; SSS Schvaneveldt Decl., 422, R. 3127-28.

“[T]he courts . . . may employ their equitable powers to enforce the contract
via specific performance.” Reed v. Alvey, 610 P.2d 1374, 1377 (Utah 1980). R.
3123. Tim Shea’s attitude that he “never needed to” keep his client informed
deprived the Seller of the opportunity to remedy any and all of the Buyer’s
conceivable excuses for refusing to close on May 3, 2006 and possible specific
performance remedies. R.3123.

Had Tim informed the Seller that the REPC, while in the exclusive
possession of Remax, had been forged, modified, augmented, and otherwise
changed significantly, the Seller could have bypassed the entire Remax group and

communicated directly with the Buyer. R.3124. Seller could have considered the
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option of turning to a better qualified buyer. R. 3124. Seller lost its competitive
advantage and 1031 exchange opportunities due to Remax/Shea's conduct.

SSS could seek fees if there is a breach of the fiduciary duties. Kealamakia,
Inc. v. Kealamakia, 2009 UT App 148,213 P.3d 13, 15. R. 3124. The agent
continued to increase Still Standing’s damages in bringing prohibited commission
claims in his own name multiple times. See Utah Code § 61-2-18 (2006). R. 3124.
A punitive damages claim may also exists. Norman v. Arnold, 2002 UT 81, 57
P.3d 997, 1006 (internal citations omitted)(“breach of fiduciary duty. . .can serve

as the basis for punitive damages.) R.3124.
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ISSUE II - NEGLIGENCE AND MISREPRESENTATIONS

BASED ON THE AGENT’S BREACHES AND
MISREPRESENTATIONS, THE SELLER WAS LED TO BELIEVE
IT WAS CONTRACTING WITH A CASH BUYER, WHICH WAS
NOT TRUE, AND THE AGENT’S FAILURE TO COMMUNICATE
MATERIAL INFORMATION MADE A BAD SITUATION WORSE,
CAUSING DAMAGES TO THE SELLER.

A.  Duties and Breach of Duties. A variety of duties were owed by the

brokerage, brokers, and agent to the Seller regardless of who Remax actually

represented.

Additionally, although not occupying a fiduciary relationship with prospective
purchasers, a real estate agent hired by the vendor is expected to be honest,
ethical, and competent and is answerable at law for breaches of his or her
statutory duty to the public. Moreover, real estate agents have a duty to deal
Sairly and honestly, despite the fact that the broker is acting primarily as the
seller's agent. One of the purposes for imposing a duty to disclose accurate or
complete information [is] to protect the buyer from the unethical broker and
seller and to insure that the buyer is provided sufficient accurate information
to make an informed decision whether to purchase.

West v. Inter-Fin., Inc., 2006 UT App 222, 139 P.3d 1059, 1064 (emphasis added,
citations and punctuation omitted). R.3184. All of Chuck's Declaration facts (R.
3190-93) should have been accepted as true for the purposes of summary judgment

considerations. SSS also properly alleged claims for negligent misrepresentations

and satisfied all of the elements.
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Similarly, a claim for negligent misrepresentation requires a party to
demonstrate that (1) a party carelessly or negligently makes a false
representation “expecting the other party to rely and act thereon,” (2) the
plaintiff actually relies on the statement, and (3) suffers a loss as a result of that

reliance. . . “[I]n addition to affirmative misstatements, an omission may be
actionable as a negligent misrepresentation where the defendant has a duty to
disclose.”

Moore v. Smith, 2007 UT App 101, 158 P.3d 562, n.12, 579 (emphasis added,
citation omitted), R.3183. SSS specified in detail a variety of nondisclosure
claims:
To support a claim of fraudulent nondisclosure a plaintiff must prove the
following three elements: (1) the nondisclosed information is material, (2)
the nondisclosed information is known to the party failing to disclose, and
(3) there is a legal duty to communicate. Mitchell v. Christensen, 2001 UT
80,99,31P.3d 572.
Hermansen v. Tasulis, 2002 UT 52, 48 P.3d 235, 241-42 (emphasis added). R.
3186. All of the elements were pled. R.3186-88. "Tim told Chuck that the buyer
was cash buyer, no “new loan” amount was specified in REPC (Fact 52), Tim said
the buyer owned the Arizona Diamondbacks professional baseball team.
Schvaneveldt Decl., p. 3. Tim later changed the “new loan” specification from no
dollar amount to “TBD” (Fact 40, 42) without informing Chuck. Schvaneveldt

Decl. Para. 22. . . . He omitted facts about meetings. Fact 26 (Allen’s house); Facts

22-23 (meeting with Buyer and attorney)." R. 3187. Shea never passed the
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easement information nor the Stable v. Allen case (Facts 28-29) from the Seller to
the Buyer, causing the buyer to doubt there was access when Buyer's lawyer
"found" the case (Fact 30), and the Buyer's side began to "think that Chuck was
not telling us the truth." Fact 22. These problems were all caused by Shea's
omissions and failure to convey information. In the alternative, Remax committed
a constructive fraud that a jury should consider:

To demonstrate constructive fraud in Utah, a party need only demonstrate

“two elements: (i) a confidential relationship between the parties; and (ii) a

failure to disclose material facts.”
d'Elia v. Rice Dev., Inc., 2006 UT App 416, 147 P.3d 515, 526 (citations omitted).
R. 3188. See Confidential Agreement, Fact 1, and R.3188.

Seller’s complaint specifies in detail the facts that form the particulars of the
negligence and fraud claims, which far exceed the requirements of U.R.Civ.P. 9(b).
R.3188. See Complaint, included as Remax Exhibit Q: Paragraph 42 (different
REPC representation of new loan term changed from original), 45-48 (changes to
REPC, forged initials), 49 (new loan changes, TBD added), 50-52, 55 (TBD term
issue), 61, 64(relied), 62 (omission), 64 (damaged), 67 (conversations), 125 (a-f)
(forgery, changes to REPC), 126 (very specific list of false representations and

acts, knowledge of agent), 127 (more specifics, knowledge of agent, failure to pass,
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fraudulent scheme to delay cancellation of REPC in order to claim entitlement to
largest commission of his career). R.3188.

All of SSS's breach of contract claims were also rejected. The
Confidentiality Agreement was a contract. Fact 1. The Agreement was “for the
purpose of providing Real Estate Services.” Id. R. 3178. Seller should be
allowed to present its contact claims to a jury. . . All of these implied claims are
fact intensive and should be sorted-out by a jury. R.3180.

SSS also claimed that the broker and agent were negligent affer the sale
failed and before Remax filed its complaint against SSS:

The broker should have sat down with Chuck and said, listen, this is what

really happened, there were all these omissions, here was a loan out there,

they weren't cash buyers and look at this letter from Miles LeBaron, this is
why they want their $25,000 back. And Chuck would have said, well, gosh,
if that's the case, I'm going to give--he would have the option to say, well,
let's give the $25,000 back to the buyers since they're an LLC with no
money anyway, it's the agent who caused the problem here; instead, they
went headlong into this big, protracted lawsuit, the lis pendens was filed and
that land was tied up for years.

Oral Trans., R. 8389, 51:15-25; Fact 31. These alternate theories of liability have

nothing to do with access and were ignored by the trial court.

B. Causation and Damages. The trial court never even analyzed the

negligence and fraud elements nor the factual bases. Instead, it just summarily
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dismissed all of SSS's claims: "The transaction failed because Still Standing could
not guarantee an access to the property. That's the bottom line." Oral. Trans.,
R.8389, 54:4-10(emphasis added). SSS set this disputed factual position squarely
in front of the trial court before the ruling:

Seller disputes the argument that the failure of the transaction was the
inability to ensure access.

R. 3180 (emphases added). In response, "the Court finds that there is undisputed --
or that it is undisputed that that lack of a guaranteed access was the sole reason for
the -- that the transaction failed." Oral Trans., R.8389, 53:1-3. At the summary
judgment stage where all of SSS's claims were kicked out, SSS's alternate factual
theory of why the sale failed should have been adopted:

It is just as likely that the Buyer backed out because it decided it could not
“flip” the land . . .

R. 3186 (emphasis added). There was nothing wrong with the land nor the right-
of-way. R.3180. SSS also pointed out that the access facts were a matter of record
during the due diligence phase of the contract. “Buyer agrees, however, to accept
title to the Property subject to the following matters of record: easements . . . and
rights-of-way.” REPC, Seller’s Exhibit D, REPC q10.1. R. 3186. Under the

REPC, because no notice was given to Seller, "Buyer's objections shall be deemed
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waived by Buyer." §98.2-8.4 at R. 3224. There is no evidence that any notice was
given to Seller's side during the due diligence period demanding an "access
guarantee" or "access insurance." A jury should decide the disputed facts:
In Utah, a real estate agent hired by the vendor is expected to be honest,
ethical, and competent and is answerable at law for breaches of his or her
statutory duty to the public. .. Given the evidentiary record in this case, that
is also a matter for the jury to determine.
United States v. Bald Eagle Realty, 21 F. Supp. 2d 1332, 1334 (D. Utah 1998)
(emphasis, punctuation omitted). R.3184.
Damages include the same lost opportunities, depreciation, legal fees, and
lost claim for specific performance detailed at;ove. Fact 58. R.3184; R.3181.
Consequential damages under the contract theories exist. The financial loss was
caused by the Remax breaches. R.3182. Damage issues also need to be presented
to the jury. R. 3182.
C. Expert witness Thomas M. Morgan Report. The trial court invited

a motion to reconsider:

“[1]f issues arise of the finalization of the order the Court will entertain a
motion to reconsider.”

Minute Entry, Case Docket, May 3, 2012. R. 4280. After receiving and

reviewing the official Remax Transaction File, Seller requested that the trial court

65



consider SSS's expert witness report before certifying the summary judgment order
and included the Thomas M. Morgan Expert Report. R. 4280; Morgan Expert
Report at R. 4290-4307, Add.7.
Trial courts have clear discretion to reconsider and change their position
with respect to any orders or decisions as long as no final judgment has
been rendered.
Brookside Mobile Home Park, Ltd. v. Peebles, 2002 UT 48, 48 P.3d 968, 973
(emphasis added). R.4285. Seller asked the court to allow an evidentiary hearing
to question the expert regarding the Seller’s claims. R.4288. The Rulings and
Order on Pending Motions "denies the motion to reconsider." R.5050, Add.6. The
wide gap in judgment between the trial court and Utah law illustrates why the
expert's perspective would be helpful:
The changes Tim Shea made to the REPC after the parties signed it are a

red herring, in the Court's judgment and are irrelevant to the commission
claim.

Oral Trans. Comm. Claims, R.8382, 78:13-15 (emphasis added). The expert

points out the following:

A real estate agent could face the possibility of a suspension if the agent
adds terms to an agreement (i.e. adding “TBD” to the New Loan dollar
amount on the REPC) after it had been signed. If in fact Mr. Shea did add
“TBD” to the New Loan dollar amount blank without permission affer the
Seller signed the REPC, the act would constitute incompetence in my
opinion.
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The record reveals substantial evidence to support the Commission's
findings. The Commission determined that respondent was
“incompetent” in the following instances: (3) He amended an offer
without obtaining the buyer's consent. . . .(7) He added terms,
however innocuous, f0 an agreement after it had been signed.

Matter of License of Topik, 761 P.2d 32, 36 (Utah Ct. App. 1988)(emphasis
added).

We, therefore, reverse the district court's decision and reinstate the
Commission's order to suspend respondent's real estate broker's
license for one hundred fifty days to be followed by a three year
probation.

Matter of License of Topik, 761 P.2d 32, 37 (Utah Ct. App. 1988)(emphasis
added).

Thomas M. Morgan Expert Report, May 30, 2013, p. 4, at R. 4293, Add.7.
ISSUE III - JURISDICTION AND OWNERSHIP OF REMAX
THE SUMMARY DISPOSITION OF ALL OF SELLER'S CLAIMS
SHOULD BE REVERSED FOR FURTHER CONSIDERATION BY
THE TRIAL COURT IN LIGHT OF THE MISREPRESENTATIONS
SELLER DISCOVERED AFTER ITS CLAIMS WERE DISMISSED.
After Skip Wing and others sued SSS and Chuck for the payment of a

commission, and after the trial, Skip Wing suddenly announced that he was not

even a party to the FSBO:

"Mr. Wing was not a party to the For Sale By Owner Agreement . . ."
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R.6781. Skip Wing now uses the word "mistaken" as to his sworn testimony
regarding the ownership of the DBA:

Accordingly, while any testimony I gave about Aspenwood being the owner
of the dba may have been mistaken, it was not deliberately false.

Decl. of Skip Wing, q 14, Sept. 16, 2013, R.8094 (emphases added). SSS
discovered that the sole owner of the DBA when the contracts (FSBO and REPC)
were signed was actually Dale Quinlan. Remax has now admitted this fact:

Second, it appears that Dale Quinlan was the owner of the dba when the
documents were signed.

R.8087. They also admit that the DBA owner was the actual contracting party:

ReMax Elite is undisputedly a dba, the applicant, or underlying owner of
the dba, is the party to the contract, doing business as ReMax Elite.

R.6902. None of the plaintiffs were parties to the FSBO and none of them had
standing to sue SSS and others for a commission. See SSS's Motion for Summary
Disposition of Commission Claims Based on Settlement and Standing, April 23,
2015, incorporated by reference, including Fact 12, p. ix. It was "dishonest,
unethical, and incompetent” for Skip Wing and others to sue for a commission
when in fact it was Dale Quinlan who was the sole owner/applicant of the DBA

Re/Max Elite, the "Company" defined in the FSBO.
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The Remax group should have also disclosed to SSS and Chuck that after
the REPC was signed on February 7, 2006, two forged documents with the exact
same Dale Quinlan signature were recorded on March 9, 2006, with the Division.
See Aff. Decl. of Dale Quinlan, July 5, 2013, attachments at R. 7330 and 7331. See
also, G. Matthew Throckmorton Expert Forgery Report, Aug. 2, 2013, R. 7333-51
(compare R. 7346 to R. 7347), Add.S8.

The dismissal of SSS's claims against the broker and agent should also be
reversed based on the false Remax Elite interrogatory responses (R. 7304),
including the following example:

If Remax Elite has ever received a warning or been disciplined by any

agency of the State of Utah, state the date and nature of every disciplinary

action, formal or informal, within the last 5 years.

R. 7360.

ANSWER TO INTERROGATORY NO. 14: Remax Elite objects . .
Without waiving this objection the answer is, none.

Id., R. 7360. After SSS discovered Dale Quinlan, it learned the following:

QUINLAN, ORION DALE, Re/Max Elite, Layton. Agreed to surrender
his current broker's license effective July 20, 2005 . . . for failing to
exercise reasonable supervision and for breaching a fiduciary duty owed to
a principal in a transaction. . . Various disputes developed among the
licensees concerning whether the seller had valid contracts with both

buyers . . . #RE23230.
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Utah Division of Real Estate News, Vol. 1, No. 1, January 2006, (emphasis added),
R. 7373. Skip was working with Dale at Remax. The trial court's summary
judgment ruling that dismissed all of SSS's claims should be reversed to address,
among other things, all of the foregoing claims and issues in light of the
misrepresentations during litigation. Dale Quinlan (now in his 80s) is an important
witness, never disclosed in any Remax discovery response. All SSS claims should
be reversed with express leave to depose Mr. Quinlan.

An evidentiary hearing to explore the origin of alleged forged documents,
including the "9 March 2006" and "7 March 2006" letters (R.7346, 7347, Add.8),
and Aspenwood articles signature page with two exact same Quinlan signatures
(R.7340, Add.8) would also serve a useful public policy. It would help maintain
the sacrosanct nature of recorded documents.

REQUEST FOR ATTORNEY FEES & COSTS

SSS respectfully requests an order from this Court specifying that in the
event SSS prevails on remand and is awarded fees under the FSBO, the
Confidentiality Agreement, or otherwise, that SSS may also submit a request for

fees and costs related to this appeal.
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CONCLUSION & RELIEF
Based on the foregoing, appellee Still Standing Stable, L.C. respectfully
requests that this Court reverse the trial court's summary judgment ruling that
dismissed all of the Seller's claims against the brokerage, brokers, and agent and
grant the relief requested in this brief.
SSS is also requesting that the order reversing or remanding the claims
includes permission for SSS to request fees and costs related to this appeal under

appropriate circumstances.

DATED this 11™ day of June, 2015.

FULLER LAW OFFICE, LC

P .

KOBERT J. FULLER
Attorney for Still Standing Stable, L.C./Appellant
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ROBERT R. WALLACE (#3366)
KIRTON McCONKIE, PC
60 East South Temple, #1800

FILED

Salt Lake City, Utah 84145-0120 - MAY 2 2 2012 MAY 2 2 2012

801-328-3600
rwallace@kmeclaw.com

SECOND

DISTRICT COURT __|

IN THE SECOND JUDICIAL DISTRICT COURT
FOR WEBER COUNTY STATE OF UTAH

RE/MAX ELITE,

Petitioner/Counterclaim Defendant,
v.

TIM SHEA,
Third Party Defendant,
v .

STILL STANDING STABLE, L.C.,

Respondent/Counterclaim P;laintiff/
- Crossclaim Defendant, Third Party Plaintiff

i
V. |-

|

|

EMMETT WARREN, L.C./Assign WBL
DEVELOPMENT LLC., TIM SHEA |

Respondent/Crossclaim Plaintiff/
Third-Party Plajntiff,

v |

CHUCK SCHVANELVELDT, :
Third-Party Defendant, Third-Party ‘flaintiff.
i

V. !
TIM SHEA,
Third Party Defendant.
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ORDER.ON MOTIONS FOR
SUMMARY JUDGMENT

" Civil.No. 060906802

Judge Mic_ﬁ?el D 'Ly.on
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The Petitioner and Counterclaixin Defendants, Remax Realty; Hilary “Skip” O. Wing;
Shane Thorpe; Scott Quinney; Tim Sheia; Aspenwood Real Estate Corporation, DBA Remax
Elite; Aspenwood Realty, LLC; Aspen%wood Elite Legacy Corporation; Elite Legacy
Corporation, and Re/Max Realty (hereafter collectively “Remax”), through their attorney, Robert
R. Wallace, filed with the Court, “Remax’s 'Motion for Summary Judgment on All Claims of
Still Standing Stables Against It” along with the supporting memorandum, on or about February
1,2011. Respondent and Counterclaim Plaintiff, Still Standing Stable, LC., through their
attorney, Robert J. Fuller, filed “Scller’gs Cross-Motion for Summary Judgment on the Issue of
Breach of Fiduciary Duty” along with t!ihe supporting memorandum, on or about March 11, 2011.

On March 22, 2012 the court heild a hearing on the above-mentioned motions for
Summary Judgment. Remax was represented by Robert R. Wallace. Still Standing Stable, LC.,
was represented by Robert J. Fuller. The Court had carefully reviewed all of the memoranda
filed with the court concerning both mqtions for summary judgment. The Court heard extensive
oral arguments from both counsel. Being fully advised in the premises, the Court enters the
following orders, based upon the suppqirting and opposing memoranda of the parties on file, the

oral arguments, and the findings and conclusions stated by the Court at the close of the above-

mentioned oral arguments.

/

/
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IT IS HEREBY ORDERED: :
I

The motion for summary judgrrient filed by Petitioner and Counterclaim Defendants
(Remax) is hereby GRANTED; '

The motion for summary judgment filed by Respondent and Counterclaim Plaintiff is

hereby DENIED.

ORDERED this ﬂ day of /lef ,2012.
i ¢

Judge Michael D. Lyon
District Court Judge
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REMAX ELITE,

Plaintiff, Case No. 060906802

vs.
ORAL ARGUMENTS
SELLER, STILL STANDING
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PURCHASER WBL DEVELOPMENT
LLC,

Defendants.

)
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Defendants.
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LYON, sitting as Judge in the above-named Court for the

purpose of this cause and that the following proceedfygspwere
. UTAH APPELLATE COURTS

~ol0s 5 <l B DEG 15 2014 ’
DEP(0130746-CA: 20130768-CA:

20130809-CA: 20130854-CA:
SaTLaceC U 8410 20140978-CA & 20141000-CA

EE o)
o A TRADITION OF QUALITY * . 8489



March 22, 2012

Remax Elite v. Seller Still Standing Stables
Oral Arguments

Page 2
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5
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6 BE IT REMEMBERED that on the 22nd day of March,
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LYON, sitting as Judge in the above-named Court for the
8 purpose of this cause and that the following proceedings were
had.
9 ~000-
10 APPEARANTCES
For the Plaintiff: BRIAN P. DUNCAN
11 Attorney at Law
LeBaron & Jensen
12 2485 Grant Avenue, Suite 100
Ogden, Utah 84401
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For the Defendant,
14 Still Standing: ROBERT J. FULLER
Attorney at Law
15 Fuller Law Office
1090 North 5900 East
16 P.O. Box 835
' Eden, Utah 84310
17
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18 Defendant Shea: ROBERT R. WALLACE
Attorney at Law
19 Kirton & McConkie
60 East South Temple, Suite 1800
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John Doxie and he wanted him to look at the property because
he had faith in him. And that's Paragraph 23 of our
memorandum, but he had faith in John Doxie, John Doxie
concluded that there was no access and he looked at the strip,
he looked at the property, he looked at the whole thing and
said there was no access.

No. 9, the buyers, Mr. Lish, began to worry. And
why? Because Still Standing's policies and the title
involved, so they began to worry about it. So the buyers

went, this is Mr. Lish again, and had a third title company,

Utah Commercial Title and that was their own title company,
they were lawyers and owners of the title company. They had
their own title company look at it, came to the same
conclusion. That's No. 10.

No. 11, Mr. Wilde, one of the other buyers, went to
Miles LeBaron, a land lawyer, a property lawyer, and had him
look at it. They--they want the property, they're trying to

turn it around and make a huge profit, they call it a flip,

where they sell it very quickly to someone else. They wanted
to find access, they were excited to try and find access; so
they went to their own lawyer, Miles LeBaron. He could not
find access. These are all undisputed facts, nothing of these ﬁ
have ever been disputed. - 4
Then they went up to the property about a week

before the closing and they met a man by the name of Ross

DepomaxMerit Litigation

801-328-1188
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THE COURT: Thank you, Mr. Wallace.

Mr. Fuller?

MR. FULLER: Your Honor, do you mind if I stand
right here? '

THE COURT: Sure.

MR. FULLER: Is that fine?

Your Honor, good morning, if it please the Court.
Maybe--let me try to cut through this just to--to lay a
background and then I'll go over some of the points I thought
were important that Mr. Wallace raised; but let me point to
four facts and two documents that I think are key to this
whole--this whole summary judgment.

Let me start with Fact 26 and I'll read it from the
response of Remax where it has the response of theirs. So
here's--let's to go--excuse me, 10B is where I'll start.

10B. Tim was--Tim was Chuck's, Still Standing,
Stake Center's real estate agent on multiple properties. And
so to lay a background here, we're saying that there's the
focus that the problem here is looking at the buyers, they're

not closing and access to the land.

Our claims, seller's claims against the agent is the |

misrepresentation and the misconduct and the facts and
circumstances that were present when the seller entered into
the real estate purchase contract in the first place. We

believe there were misrepresentations and there were these--

o oRa
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there were these--

THE COURT: How does that affect at all the--the
inability to provide an access and have it insured?

MR. FULLER: Because for one thing, the sellers
shouldn't have--under the actual circumstances, the seller
wouldn't have entered into the purchase agreement in the first
place.

And the second part of it, the real estate purchase
contract--contract, doesn't guarantee access to the property.
It guarantees--it guarantees the--the ownership of the land.
What it--what it--what the real estate purchase contract
warrants is, good and marketable title.

Says sellers represents, in the real estate purchase
agreement, Seller represents that sellers will convey good and
marketable title to buyer. Buyer agrees, however, to accept
the title to the property subject to the following matters of
record: easements, and then it goes on, and right-of-way and
subject to the contents of the commitment for title insurance
as agreed to by the buyer under Section 8.

As we go down to--remember, Still Standing bought--
bought the property from the State of Utah Trust Lands there
and the School Trust Land said we're not guaranteeing this
property, they warned them they'said,.this may not be
marketable. Well, that doesn't mean you can't buy it and it

doesn't mean that Still Standing didn't have the right of

DepomaxMerit Litigation
801-328-1188
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possession of that property.

I cited the Monstrong vs. Jackson case, your Honor.
It says the Monstrongs have cited no cases holding as a matter }
of law that the real property lacks marketable title for want
of lawful access.

I'll also note that when the lis pendens was lifted
in this case, it was only about 90 days later that the same,
exact property, with the same circumstances, was sold to the
Millennium group, that's in--in my exhibits there, to the
Snow, Christensen, Martineau group and they bought it just :
like it was with the same sellers' disclosures. The seller
stated on there two days after they entered into this real
estate purchase contract that there was no access for a public
road. Everybody knew that. Two days aft--the same day they
got the earnest money, the sellers' disclosures were provided
there. They knew there was no access to public road and it :
said, Chuck said to the best of his knowledge that he thought
that there was an easement to it. S i

And this is a good time to talk about the map there.
If you look on--under my Tab U there, the exhibit, what that %
is is the historical deeds. We have the Allen Ranch Company
and it specifies Ross Allen conveying it to Scott D. Allen,
who, I think might have been a lawyer, I can't remember, I
think he may have been a lawyer. And then from Scott Allen,

it goes to Garyl Allen and then back to T, that's where the

T
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because it's a very unique--it's a unique piece of property
with all kinds of developments and income potential there.

And if somebody wants to take the risk and buy that and
guarantee the right-of-way, these sellers never--these
sellers, Still Standing, never made any guarantee to guarantee
the access to the property.

And I'm under the impression that going from a--even
if they had a general warranty deed as opposed to a special
warranty deed, what those deeds are guaranteeing is how far
back he was to that chain of title and right of possession.

It doesn't necessarily mean that if you go from a general
warranty deed, you have a guaranteed access, you go to a §
special, you have not a guaranteed access.

I think that proposed switch to those deeds is
irrelevant. And furthermore, the buyers never came to the
sellers, via Remax or any other conduit and said, you either
provide a general warranty deed or we're going to force you to %
or we're going to walk away. That never happened.

We recall that sellers showed up on May 3rd of 2006,
First American Title, they executed all the deeds, assuming
that the buyers were going to show up later that afternoon,
didn't have a clue, from the day they entered that purchase ;
agreement on February 7th, 2006, to May 3rd, of 2006, that
executory space, they didn't have one clue or one hint that

there were these problems brewing there. They thought they

[ e
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now it goes from blank to an even more obscure acronym,
T.B.D., to be determined.

And in--in the version they filed, it has Chuck's

initials under the agency disclosure. As we go on, it has the

' FSBO agreement filled in up there and the additional terms,

there's boxes made here about the addendum and then on the
very last page, you can see there's dates filled in there with
Chuck's initials, when we compare that to the page behind
there, you can see they're not--it doesn't look at all like
Chuck's numbers or initials there. That was the--the document
that we think the seller entered‘into under these false
pretenses, thinking they had a cash buyer with all the cash
when, in fact, they didn't. And whenever Tim Shea, who
testified that's his writing, whenever it became apparent to
Tim Shea there weren't cash buyers, he put to be determined,
he should have--he had a duty to go to these sellers and say,
by the way, these guys aren't cash buyers, they have to borrow
a lot of money from this group up there. That's a critical
term.

At that point, the seller could have considered the
possibility of either cancelling this contract and maybe
looking for somebody like this Millennium group, or the group-
-there was either, at least one or two groups that were--that
were interested in and making offers on that property to

Emmett Warren before Emmett Warren even owned the property.
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what was sent over to the buyers on--on May 1lst of 2006, two
days before the seller's close. There was an agency
disclosure requesting that these buyers initial down there for
the limited agency disclosure; in other words, it became
apparent, I think it was obvious that he was representing the
two groups and that's when he contacted the buyers to have

them £ill out this limited agency agreement and it was never--

. it's never been disclosed that that was ever filled out.

So in summary, your Honor, the buyers testified that
they thought--that they thought Tim Shea was working for

Chuck, that's Mr. Lish who testified to that. Mr. Lish is

also the one who signed the real estate purchase agreement and

he was the recipient of a lot of these facts covers sheets
that are included.

And--and so the last point, your Honor, as opposed
to looking the right-of-way issue, that Still Standing never
guaranteed--guaranteed the access to the property. What--I
think the fiduciary duty ad the elements to prove either a
breach of a fiduciary duty or a negligent misrepresentation,
the step down, or just a general duty as a real estate agent

to be honest, ethical and competent. And they sat down that

they're cash buyers when they weren't, he changed the terms of f

the document on Chuck, he went to the meeting with attorneys
without telling Chuck, they (inaudible) without telling Chuck,

the competence is not adding the five-acre parcel on there.

TN AT Tt v R N P O YO T P R R

2
i3
S
H
it
3
B
-,
]
4
3
3
3
1

DepomaxMerit Litigation
801-328-1188



March 22, 2012 Remax Elite v. Seller Still Standing Stables
Oral Arguments

[\

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Page 51

have--necessarily couldn't have done anything wrong. Well,
that means--that means, could the agent have done anything?
Could he have made all kinds of--of outrageous
misrepresentations and fraud, but all that is--he is forgiven,
as long as the seller never came to close because there was a
right-of-way issue. Do all of these issues with that--with
that agent and the brokerage just drop off? And they--and
they shouldn't, because that's what bound the--the property
up.

And when they say they did nothing wrong after
close, which I was getting at, after it closed, this letter
comes from LeBaron & Jensen with this scathing--scathing

letter and it was never passed on to Chuck, so Chuck's like,

why didn't these buyers show up to close? I want that $25,000 §

earnest money. The broker should have sat down with Chuck and'%

said, listen, this is what really happened, there were all
these omissions, here was a loan out there, they weren't cash

buyers and look at this letter from Miles LeBaron, this is why

they want their $25,000 back. And Chuck would have said,

well, gosh, if that's the case, I'm going to give--he would
have the option to say, well, let's give the $25,000 back to

the buyers since they're an LLC with no money anyway, it's the

agent who caused the problem here; instead, they went headlong %

into this big, protracted lawsuit, the lis pendens was filed

and that land was tied up for years. And when it was finally
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this fact and the Court finds that there is undisputed--or
that it is undisputed that the lack of a guaranteed access was
the sole reason for the--that the transaction failed.

I mean, it strains credulity to think that somebody
would fork over over four million without a general warranty
deed or at least some kind of a guarantee under a special
warranty deed that there would be an access.

Still Standing argues that if Shea had made certain
disclosures to it, then it could have prevented the
transaction's failure. It is my judgment, based on what I
have read, that that is not accurate. Still Standing was
aware of the access problems from the time it purchased the
property and had tried many different avenues to guarantee an
access to the property, all of which failed.

Shea's failure to communicate oxr disclose
information to Still Standing did not cause the transaction to
fail.

Still Standing raises many other issues, including
agency duties, disclosures and royalties in an attempt to
prevent summary judgment. While there are undoubtedly factual
issues that exist, none of these issues is relevant because
Still Standing cannot show that they were damaged by anything
other than the inability to guarantee an access.

Even if Shea and Remax acted improperly in some way

as Still Standing suggests, the simple truth is that the

i
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actions of Shea and Remax did not cause the transaction to
fail; therefore, Still Standing cannot prove that they were
damaged in any way by the actions of Shea or Remax.

As a result, even if Shea did not fulfill some duty
owed to Still Standing or even if Shea made some
misrepresentation to Still Standing, all of Still Standing's
claims fail because it canno£ prove that Shea and Remax caused
any damage to Still Standing. The transaction failed because
Still Standing could not guarantee an access to the property.
That's the bottom line.

Accordingly, again, the Court grants the--Remax's
motion for summary judgment, dismisses Still Standing's
affirmative claims.

Mr. Wallace, would you please prepare an appropriate
order consistent with this ruling?

MR. WALLACE: I will do so, your Honor. Thank you
for your time.

THE COURT: Thank you.

MR. FULLER: Your Honor, could I--is there a way--
that chart I had there, can I fold that up and put it as part
of the record? 1Is there a way to accommodate the chart?

THE COURT: Which one? Yours?

MR. FULLER: Yeah. My--it'll fold right up, your
Honor, I--

THE COURT: Oh, sure.

[
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DECLARATION OF CHARLES (“CHUCK”) SCHVANEVELDT
~ RELATED TO THE FOLLOWING: o
MEMORANDUM IN SUPPORT.OF SELLER’S CROSS-MOTION FOR SUMMARY
JUDGMENT ON THE ISSUE OF BREACH OF FIDUCIARY DUTY..
Remax Elite, et al. v. Still Standing Stable, et al.
Second Judicial District, State of Utah Case No. 060906802
1. I am a member of Still Standing Stable, L.C., a party to- the casg listed above.
2. Tim never-disclosed to the Seller that Mr. Wilde was his neighbor.
3,  ‘Timawasretained s the “go-to man for real estate services'” on behalf of the Seller;
4. 'Sellerrelied on-Fim Shea’s claims that the agent-had all-sorts of experience en complex
land deals.
5. The agent’s real estate knowledge was believed to be far superior to that-of the Seller’s
members.
6. There-was no ageney disclosure circulated- with the-February 2006 REPC..
7. My approyal 4nd some-initials were forged in REPC, particularly the Paragraph’s biox of
the REPC,
8. Sellerbelieved Tim Shea was. working for Chuck/Stilt Standing.
9. Seller expected and relied on Tim to pass-the Still St_andi'ng v. Aller: case and documents
to-the Buyer.
10.  Before commencing the litigation, Remax did not pass the LeBaron Letter:to:me.
11.  Tim-did not tell me or anyone on the Seller’s side about the meeting'in Ross Allen’s

home which Tim-apparentlyattended and heard Ross Allen tell the Buyer that*Chuck

DECLARATION OF CHARLES (“CHUCK™) SCHVANEVELDT, Case No.-060906802, Page 1.
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12.

13.

14.

15.

16.

17.

18,

19,

20.

2.

22,

doesn’thave a right-over:that land.”

Tim never disclosed to the Seller that he had represented the Buyer members in the past.
Tim never disclosed the fact that the Buyer members were real estate lawyers-who operate
atitle company.

Seller should have been given but was never given a final copy of the REPC with Tim’s
signature noting the receipt of earnest.money.

Timneverinformed Chuck that there were lenders involved.in the transaction.

Tim'left the itmpression.with Chuck that the Buyer had its ewn cash for the purchase

price.

Tim never passed on informed to Chuck or alerted the Seller that the Buyer had rotified

Tim:that lenders weren’t going to loan money on the property-under cerfain:-circumstances:

rélated to. the.right-of-way.

Right-after the:due-diligence period passed, Tim assured Chuck that if the buyer didn*
close;then Chuck would bé able to keep the $25,000 of earnest money.
Tim told Chuck:that'the Buyer’s money was “on the line’ if the Buyer didn*tclose.

On May 3, 2006, the Buyer did not close the-Buyer’s side: of the transaction, This:missed

.closing appoiritment was the first indication Seljer bad:that the Buyethad résefvations

.about the land-deal:and was not going to be:appearing with the purchase price.

After-the sale-failed, Tim never met with Chuck to disclose and explain the details
surrounding the “not telling the truth” meeting withthe Buyer nor the *“Ross Allén no
right of way” meeting.

The property-at issue.depreciated from over $4 million to-about:$1 million when the 4is:

DECLARATION OF GHARLES!(*"CHUGK").SGHVANEVELDT, Gase No: 060906802, Page 2,
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23,

24

2s.

26.

27.

pendens was removed-and the land was finally sold to.Millennium.during the executory

phase of'the. fraudulént REPC-and subsequent litigation, Seller was:harmed by

Remax/Shea - wheén:it lost the opportunity to-pursue a cash.buyerafter.relying:on Tim’s
representations and false-statements. Seller relied on the redl estdte agent ang entered into
the REPC atissue believing the terms were correct. The REPC terms were changed by
Tim from no dollaramount in the “new loan” section to *“TBD,” with no netice to the
:Seller. A 1031 real estate-exchange:opportunity was lost because:of the agent’s
omissions-and:false statements that induced-the Seller to enter into-the contract.
Litigation .c.ommcncéd-'that prevernted the property from-being:sald and subjected the:
Séller to substantial legal fees.

Tim Shea told:me that the Buyer-was a cash buyer and owned the. Arizona Diamondback
professional bageball team.

Tim Shea filled:in:the Seller’s Disclosure forms:related to the-Salt: Lake:City propérty.and
for the larid-at issue, then he presented them to be signed. The Disclosires werenot
created by mie; they were.produced by Tim.

Ttemairi of the opinion that since acquiting the additional property from the Allen family,
after the Stables v; Allen litigation, Still Standing did-have a right-of:way to-the Alléii
parcel and the original parcel.

Prior to-the:litigation commenced, Tim Shea never told me about attorney Milés LéBaron
concluding there-was'a right-of:way problern.

After the-original $6 million-plus offer failed, Tim-Shea-expressed.an interest in doirig

miore busineéss with me and my compariies and having him represent me and my.

DECLARATION OF CHARLES (“CHUCK") SCHVANEVELDT, Case No. 060906302, Page 3.
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companies. Tim began:working on-the Salt Lake property acquisition the same riorith he
‘brought a new: offer.on the land at issue, February 2006.

28.  Remax/Shea never passed letters from the Buyer on to me prior to this litigation.

I-declare:under: criminal penalty of the State of Utah that I have:read Memorandum:facts
nuibered 1-28 abiove, I am over the age of 18 and could testify to the-facts listed above if called

‘as a witness. in this'case,.and T believe the ma”te‘rial;rin.the.p‘arag::dphs to-be true.and correct to-the

‘best of my knowledge.

DATED this /2 éﬂay of March 2011.

CHARLES SCAVANEVELDT _
Member, Still Standing Stable, L;C.

DECLARATION-OF CHARLES (“*CHUCKY) SCHVANEVELDT, Cuse:No. 060906802; Page'd.
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SELLER’S EXHIBIT

SELLER’S MEMORANDUM IN OPPOSITION TO REMAX'S MOTION FOR SUMMARY JUDGMENT ON
ALL CLAIMS OF STILL STANDING STABLES AGAINST IT

-and -

MEMORANDUM IN SUPPORT OF SELLER’'S CROSS-MOTION FOR SUMMARY JUDGMENT ON THE
ISSUE OF BREACH OF FIDUCIARY DUTY

Civil No. 060906802
Judge Michael D. Lyon

Confidential Agreement, April 13, 2006

3\a7



.-qus Agreemem is. entcred into this 13% day of April by and bctween Tim Shea.
' o" ed _thh Rx:Max Ehte at 579 West: Hmtage I’ark Boulcvard.Smte 201 .’Layton,
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. Limits.on.Confidential Information. Confidential Information shall.gotbe deemed -

3.Li .
: 'pxépdenry and the Rncxpxent shall havc 0; obhgn‘hon Jwith. rwpect 0 such mfénnauon _
W B : o

cre:the: mfonnznon
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| (¢) was received by Recipient withiour breach:of this.Agrecment from &
| - third party. mﬂxomresmcuonastoﬂxeuscmddisclemofthe
-mfomation, v

-..',(d) wasmdependen!ly devdmd byReclpwut mthoutuseot' the
- Conifidential hnfomﬁon,,ar. ‘ )

' _:(c) was ordered 1o bcpubbclytcleased byﬂ:steqtmemmt ofa
.;govanment agency. ,
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6. Buiivalof Rights and Obligations. This Agreemen, shall-be binding uponinuie, :o{.,.; S
.. thq benefit.of, and be enforceable by (4) Discloser, it successors,:and assigns;’ and (b) Bt

T :;Rdnqnem, At wecusm and assigns,

T, Goveming Law. . This:Agrecent shall be governed by :and .iterpreted ift- .

_ any dispute involying this Agreemait.or the Confidential Inforination; RciMax
Eliteand 'I‘Im Shee, eomentto;wxsdmmn andwnuem & coun ofcompewnt .
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SELLER’S EXHIBIT

SELLER’'S MEMORANDUM IN OPPOSITION TO REMAX'S MOTION FOR SUMMARY JUDGMENT ON
ALL CLAIMS OF STILL STANDING STABLES AGAINST IT

~and ~

MEMORANDUM IN SUPPORT OF SELLER’S CROSS-MOTION FOR SUMMARY JUDGMENT ON THE
ISSUE OF BREACH OF FIDUCIARY DUTY

Civil No. 060906802
Judge Michael D. Lyon

Salt Lake Property Contract, Feb. 24, 2006
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REAL ESTATE PURCHASE CONTRACT -- LAND

This is-a lagally binding contract Ifyou dosire logal o tax advice, consult your attamay or tax advisor,

EARNEST MONEY RECEIPT
Buyer Siake Center Lgcating offers to purchase the Propgrty described below and hereby dellvers to the:-Brokerage,

-as Earnest Money, the amount of $JQQQQ in the form of gheck which, upon Acceptance of this offer by all parties (as

defined in Sectlon 23), shall be deposited in accordance with state law.
on {Date)

Received by: _
(Stgnotisre of agonUbroker acknowlodges racs!pt of Eamast Money}

Brokerage: Re/Max Elite (Layton Branch) Phene Number: 801-825-3700

OFFER TO PURCHASE

1, PROPERTY: 2895 W 900 S also described as: part.of parcel po 1509177008 City of Salt Lake City County
of Salt Lake State of Utah, ZiP 84104 (the "Property”),

1.1 Included Items. (specify)

1 .2 Water RightsfWatar Shares. The follawing water rights and/or water shares-are included in the Purchase Price.
Shares of Stock in iha {Name of Water Company)

[X] Other-(specify) A

2. PURCHASE PRICE The purchase price for the Property is $2.,Z§_Q§L§_GQ§L$_{QQL

The purchase price will be-paid-as follows:.
(a) Earnest. Money Deposit. Under certain conditions described In this Contract THIS

DEPOSIT MAY BECOME TOTALLY NON-REFUNDABLE.

{b) New Loan. Buyer agrees to apply:for-one or more of the following loans:

[ 1 CONVENTIONAL [X]OTHER (specify) Seller Finance

}f the loen is.to include any partlcular terms, then check helow: and give detaxls.
[X] SPECIFIC LOAN TERMS

(c)-Seller-Financing. (see ettached Seller Financing. Addendum, !I'applicable)
(d) Other (specify).
_ -(e) Balance of Purchase Price In Cash al:Settlement.
$2.75 per soft PURCHASE PRICE. Total of lines, {a) through {e)

3. SETTLEMENT AND CLOSING. Setilement shall take place on the Setiement Deadline referencad in Sectlon 24(c), or
on a date upon whilch Buyer-and Seller agree inwriting. “Settlement® shall occur only when all of the following have:been
completed: (a) Buyer and Seller have signed and delivered io each other or to the escrow/closing office &ll documents
fequired:by this Coritract, by the Lender, by written escrow-instructions or by applicable.law; (b) any monies required to be
pald by Buyer-under these. documents (except for the proceeds of any new loan) have hesn delivered by Buyer to'Seller
or todhe escrow/elosing office in the form of collected or cleared funds; and (c)-any monies required to he pald by Setler
under these documents have been delivered by Seller to Buyer or to the escrow/closing office in the form of:- callected or
cledrad funds, Seiler and Buyer shall esch pay one—half (') of the fee charged by the escrow/closing office for its
services in the seltlement/closing process. Taxes and assessments 1or the current year, rents, and interest.on assumed
gbligations shall be proraied at Settiement.as set forth in this Sectlon. Prorations set forth in thls Section shali’be made as
of the-Settlement Deadline date referenced in Section 24(c), uniess otherwise agreed fo in writing by the parties, Such
writing could include the setilement statement, The transaction will be considered closed when Settlament has been
completed, and when all of the following have been campleted: (i) the praceeds of any.new loan have been dslivered by
the Lender to Seller oy to the escrow/clasing office; and (ii) the applicable Ciosing documents have bash recordad in the
office of the county recorder. The actions desciibed In parts (i) and (il) of the preceding seritence shali'be completed
within four calendar days of-Settiement,

4. POSSESSION. Seller shall deliver physical possession to Buyer within: [X] Upan-Closing [ ] Other {specify)

3
3
$

5. CONFIRMATION OF Af3 % DISCLOSURE, Atthe signing of this contract:

[ YSeller's mnitials {{ Buyer's Initials

Listing Agent Mark Smith. “Yepresents [X) Seller [ JBuyer [ ] bath Buyér and s
it RS pate_ 200

Page-1 of5 pages Seller's Initiels Dale Buyer’s Inilials
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as a Limited Agent;
Listing Broker for Commerce CRG. represents [X] Seller [ ] Buyer [ ] both Buyer and Seller

{Company Name) as a Limited Agent;
Buyer's Agent Ilmm, represents [ ] Seller [x] Buyer [ ] both.Buyer and Selier
as-a Limited Agent;
Buyer's Broker for Remax Elite Scott Quinney, represents [ ) Seller [X] Buyer [ ] both Buyer and Seller
(Company Name) as a Limited Agent;

6. TITLE INSURANCE, At Settlement, Seller agrees to pay for a standard-coverage owner's policy of titie insurance
insuring Buyer in the amount of the Purchase Price. Any additional llle Insurance coverage. shall be at Buyer's expense.

7. SELLER DISCLOSURES. No later than the Seller Disclosure Deadline.referenced in Seclion 24(a), Seller shall provide
to Buyer the following documents which are collsclively referred to as the "Seller Disclosures":

(a)-aSellerproperty condition disclosure for the Property, signed and dated by Seller;

{b) a.commitrment for the palicy of titie insurance;

(¢).a.copy of any leases affecting the Property not'expiring prior lo Closing;

{d) written notice of any.clalms and/or conditions known to Seller relating to environmental problems;

(e) evidence of any water rights and/or water shares referenced in Section 1,2 above; and

(f) Other (specify) :
B, BUYER'S RIGHT TO CANCEL BASED ON BUYER'S DUE DILIGENCE. Buyer's obligation to purchase under fhis
-Contract:{check applicable boxes):

(a) [X]1s [ 1S NOT conditioned upon Buyer's approval of the content of all the Seller Disclosures referenced in
Section 7;

(b) [X11S [ JIS NOT conditioned upon Buyer's approval of a physical condition inspection of the Property;

(c) [X]1s [ ]1S NOT conditioned upon Buyer's approval of a survey of the Property by a licensed surveyor;

(d) [X11S [ 1!S NOT conditioned upon Buyers approval of applicable federal, state and local govemmental laws,
ordinances and regulations affecting the Property; and any applicable deed restrictions. and/or CC&R's (covenants,
conditions.and restrictions) affecting the Property;

(8) [X]1s []!S.NOT conditioned upon the Property appraising for not less than the Purchase Price;

4] Xis 1118 NOT conditioned upon Buyer's approval of the terms and-conditions of any mortgage financing
reférenced in Section 2 above!, _

(g) [X]1S [ 1S NOT conditionsd upon Buyar's-approval of the following tests and evaluations of the Property:
(specily)

If any of terns 8(a) through 8(g) are checked In the affirmative, then Sections 8.1, 8.2, 8.3 and 8.4 apply; otherwise, they
do'not:apply. The items checked In the affirmative above are collectively referred to -as Buyer's "Due Diligence." Unless
otherwise pravided in this Contract, Buyer's Due Diligence-shall be pald for by Buyer and shall be conducted by
Indlviduals or entities of Buyer's choice. Seller agrees 1o cooperale with Buyer's Due Diligence and with a final pre-closing
Inspection under Section 11.

8.1 Due Diligence Doadline. No later than the Due Diligence. Deadline referenced in-Section 24(b) Buyer.shall’ (a)
complete all of Buyer's Due, Diligence; and (b) determine if the results of Buyer's: Due- Diligence are acceptable to Buyar.

8.2 Right to Cancel or Object. If Buyer determines that the results of Buyer's Due Diligence are unacceptable, Buyer
may, no |ater than the Due Diligance Deadline, elther: (a) cancel this Contracl by providing written notige to Seller,
whereupon the Eames! Money Deposit shall be released o Buyer; or (b) provide. Sejler with written notice of objections.

8.3 Fallure to Respond, If by the expiration of the Due Diligence Deadline, Buyer does.not: (a) cance) this.Contracl
as provided In Section 8.2; or (b) deliver a wriltan objsction o Seller regarding the Buyer's Dus Diligence, The Buyer's.
Due Diligence shall be-deemed approved by Buyer; and the contingsncies referenced in Sections 8(a) through 8(g),
incliding but not limited to, any financing contingency, shall. be deemed waived by Buyer.

8.4 Respanse by Seller. If Buyer provides written objections to Seller, Buyer and Seller shall have seven calendar
days aRter Seliar's receipt of Buyer's objections (the *Response Perind*) in which io agree in writing upon the manner of
resolving Buyer's objections. Except as provided in Section 10,2, Sejler may, but shalt not be requirad to, resolve Buyer's
objections. IF.Buyer and Seller have not agreed in writing upon the manner of resolving Buyer's objsctions, Buyer may
cancel this Confract by providing written notice 1o Saller no later than three calendar days after expiralion of the Response
Peried; whersupon the Earnest Money Deposit shall be released ta Buyer. If this Contract is not. canceled by Buyer under
this Sectin?bﬂ.é}. Buyer’s abjections shalt be deemed waived by Buyer. This waiver shall {fact those itsmswamanted
in Section 10. ) E R e

Date_2-245-D(p

Page 20l 5 pages  Seller's Initials, Dste Buyer's Initials % :
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ADDENDUM NO. 4
n )
REACTOR® REAL ESTATE PURCHASE CONTRACT sreantvairy

THIS IS AN [X] ADDENDUM [ ] COUNTEROFFER to that REAL ESTATE PURCHASE CONTRACT (the "REPC") with
an Offer Reference Date of Eebruary 23, 2006 including all prior addenda and counteroffers, between Stake Center

ati as Buyer, and Bij 8% Sf*ller, regarding the Property located at
PaTq . . Y10 The foliowing terms are heraby
Incorporated as part of the REPC: ~

BUYER AND SELLER AGREE THAT THE CONTRACT DEADLINES REFERENCED IN SECTION 24 OF THE REPC
{CHECK APPLICABLE BOX): [ ] REMAIN UNCHANGED [X] ARE CHANGED AS FoLLOWS: AS NOTED

ABOVE,

To the extent the terms of this ADDENDUM modify or conflict with any provisions of the REPC, including all prior addenda
and counteroffers, these terms shall control. All other terms of the REPC, inciuding ail prior addenda and counteroffers,
not modified by this ADDENDUM shali remain the same. [X] Seller [ J Buyer shall have until 5:00 [ ] AM [X] PM
Mountain Time on (Date), to accept the terms of this ADDENDUM in accordance with
the provisions of Section 23 of the REPC. Unle<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>