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JURISDICTIONAL STATEMENT

The Supreme Court had jurisdiction in this matter pursuant to Section 78-2-2(3)(j),
Utah Code Annotated, 1953 as amended and Rule 3(a), Utah Rules of Appellate
Procedure. This matter was then poured over to the Court of Appeals by the Supreme
Court.

STATEMENT OF ISSUES
L

A. Whether the District Court erred in awarding summary judgment in favor of
Ocwen Federal Bank and Admiral Home Loan and against plaintiffs; did any action taken
by plaintiffs preclude them from pursuing their claims against Ocwen Federal Bank and
Admiral Home Loan due to the doctrine of election of remedies; did any action taken by
plaintiffs change the forged deed from void to valid; could any action taken by plaintiffs
change the forged deed from void to valid.

As to each issue presented above, this is an appeal from the award of summary
judgment and from subsequent refusals of the trial court to alter, amend or clarify the
terms of the Order granting that summary judgment; upon review of a grant of a motion
for summary judgment, the appellate court applies the same standard as that applied by

the trial court. Durham v. Margetts, 571 P.2d 1332 (Ut. 1977); the appellate court views

the facts in a light most favorable to the losing party below, and in determining whether

those facts require, as a matter of law, the entry of judgment for the prevailing party
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below; the appellate court gives no deference to the trial court’s conclusions of law,

which are reviewed for correctness. Blue Cross & Blue Shield v. State, 779 P.2d 634 (Ut.

1989).

B. What effect did the foreclosure of the trust deed by Ocwen Federal have upon
the title to the real property and upon the interests of appellants in said real property; was
the deed of conveyance of Clarence Carrillo, admittedly forged by Lydia Epley void; did
Lydia Epley even have any interest in the real property that she could pledge and upon
which Ocwen Federal Bank could foreclose; what was the extent of the interest, if any,
that Lydia Epley had in the real property;

As to each issue presented above, this is an appeal from the award of summary
judgment and from subsequent refusals of the trial court to alter, amend or clarify the
terms of the Order granting that summary judgment; upon review of a grant of a motion
for summary judgment, the appellate court applies the same standard as that applied by

the trial court. Durham v. Margetts, 571 P.2d 1332 (Ut. 1977); the appellate court views

the facts in a light most favorable to the losing party below, and in determining whether
those facts require, as a matter of law, the entry of judgment for the prevailing party
below; the appellate court gives no deference to the trial court’s conclusions of law,

which are reviewed for correctness. Blue Cross & Blue Shield v. State, 779 P.2d 634 (Ut.

1989).

C. Did the trial court err in forfeiting the interests of plaintiffs in the real property.



As to this issue, this is an appeal from the award of summary judgment and from
subsequent refusals of the trial court to alter, amend or clarify the terms of the Order
granting that summary judgment; upon review of a grant of a motion for summary
judgment, the appellate court applies the same standard as that applied by the trial court.

Durham v. Margetts, 571 P.2d 1332 (Ut. 1977); the appellate court views the facts in a

light most favorable to the losing party below, and in determining whether those facts
require, as a matter of law, the entry of judgment for the prevailing party below; the
appellate court gives no deference to the trial court’s conclusions of law, which are

reviewed for correctness. Blue Cross & Blue Shield v. State, 779 P.2d 634 (Ut. 1989).

D. Was the execution sale conducted by the Utah County Sheriff invalid.

As to the issue presented above, this is an appeal from the award of summary
judgment and from subsequent refusals of the trial court to alter, amend or clarify the
terms of the Order granting that summary judgment; upon review of a grant of a motion

for summary judgment, the appellate court applies the same standard as that applied by

the trial court. Durham v. Margetts, 571 P.2d 1332 (Ut. 1977); the appellate court views
the facts in a light most favorable to the losing party below, and in determining whether
those facts require, as a matter of law, the entry of judgment for the prevailing party

below; the appellate court gives no deference to the trial court’s conclusions of law,

which are reviewed for correctness. Blue Cross & Blue Shield v. State, 779 P.2d 634 (Ut.

1989).
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STATEMENT OF THE CASE

In July of 1995, two sisters and a brother, Yvonne Loraine Carrillo Taylor, Patricia
Ann Carrillo Davis and Alexander James Carrillo (appellants) brought suit in the Fourth
Judicial District Court of Utah seeking declaratory relief regarding real property owned
by their father, Clarence Carrillo, at his death, and particularly regarding the effect that a
deed of trust placed against that real property by their sister Lydia Epley would have
against their expectations of an interest in that real property. The brother and sisters
sought declaratory relief finding said deed of trust null and void and having the same
removed as a cloud on title. The plaintiffs contended that their sister Lydia Epley and
Lydia’s friend John Reisser had acted fraudulently in obtaining a loan secured by the trust
deed that Lydia Epley had placed against the real property owned by their father at the
time of his death and that John Reisser received the proceeds of that loan. Plaintiffs also
named as a defendant in that suit Admiral Home Loan, believing at the time that it was
the owner of said trust deed—Admiral Home Loan did not refute that assumption and
filed an Answer claiming to be the owner; at a later date it was determined that Ocwen
Federal Bank FSB, as assignee of Admiral Home Loan, was the true owner of the trust
deed, and Ocwen Federal Bank was joined as a defendant. Because the defendants Lydia
Epley and John Reisser failed to respond to written discovery propounded to them by
plaintiffs—including Requests for Admissions—the Answers of Lydia Epley and John

Reisser were stricken and judgment was entered against them on or about July 1, 1996 as
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a sanction for their failure to respond to discovery requests and for failure to comply with
an Order of the court compelling responses to those discovery requests. The claims of the
plaintiffs against Lydia Epley sounded in fraud and was not based upon loss of the real
property. At the time said judgment was entered, neither plaintiffs nor Lydia Epley had
any interest in the real property..

On or about March 6, 1998, Patricia Ann Carrillo Davis (Mertin) filed in the
Fourth Judicial District Court a Petition for Order Determining Heirs regarding her
deceased father Clarence Carrillo; said petition was filed under case number
083400124ES; a Determination of Heirs was entered in said case on March 30, 1998; said
determination held that because the spouse of Clarence Carrillo had predeceased him, the
only heirs of Clarence Carrillo were his four children [the three plaintiffs/appellants
herein and the defendant/appellee Lydia Epley] and further held that the estate of
Clarence Carrillo, including his interest in the subject real property owned by him at the
time of his death, passed by operation of law in equal shares to his issue by
representation, which issue were Lydia Epley, Patricia Davis, Yvonne Taylor and
Alexander Carrillo. Prior to that time said individuals did not have an interest in the real
property except that of an expectancy as heirs, and except the interest, if any, that Lydia

Epley attempted to convey to herself by means of her father’s deed that she had forged

after his death.
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Defendant Ocwen Federal filed a Motion for Summary Judgment on or about
March 18, 1997 seeking judgment against Lydia Epley, seeking judgment that the Deed
of Trust executed by Lydia Epley was a valid and enforceable first lien against the real
property, seeking judgment that neither plaintiffs nor the defendants other than Ocwen
Federal had any right, title or interest in and to the real property, seeking to judicially
foreclosure the trust deed and seeking to foreclose any and all interest of plaintiffs in and
to the real property following foreclosure.

Plaintiffs filed their own Motion for Summary Judgment in opposition to that filed
by Ocwen Federal seeking an Order denying the attempts of Ocwen Federal to foreclose
the trust deed, seeking declaratory relief that the actions of Lydia Epley in attempting to
encumber the real property were null and void, seeking declaratory relief that the
signature of Clarence Carrillo on the Quit-Claim Deed purportedly conveying his interest
in real property to himself as trustee and to the successor trustees of his trust had been
forged by Lydia Epley and that the deed was null and void, for declaratory relief that
Lydia Epley was an interloper on title and had no property interest to pledge by way of a
deed of trust to Admiral Home Loan or Ocwen Federal and declaring the deed of trust
that she had given to Admiral Home Loan, which was subsequently assigned to Ocwen
Federal, to be of no force and effect as a lien, trust deed, security agreement or

encumbrance against the real property, and further removing the same as a cloud on title,
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and seeking an Order that Admiral Home Loan and Ocwen Federal did not have the status
of a bona fide purchaser.

Following the deposition of Lydia Epley in which she admitted to having forged
the signature of her deceased father to a deed purportedly conveying his interest in the
real property he owned to himself as trustee of a trust and to the successor trustees of said
trust, defendant Admiral Home Loan filed amended pleadings, and on or about May 8,
1998, filed another Motion for Summary Judgment; Ocwen Federal apparently joined in
said additional Motion for Summary Judgment as Ralph Marsh, the attorney for Admiral
Home Loan, contended to also represent Ocwen Federal Bank, who was represented by
Daniel Anderson. In this subsequent Motion for Summary Judgment, Admiral Home
Loan advanced the claim that by taking a judgment against Lydia Epley, the plaintiffs had
elected their remedies preventing them from seeking to have the trust deed removed from
title.

Following oral argument held August 27, 1998 regarding said Motions for
Summary Judgment, the Fourth District Court granted Summary Judgment in favor of
Admiral Home Loan and Ocwen Federal and against the plaintiffs. Said Order granting
summary judgment was dated December 15, 1998. In said Order, Judge Donald J. Eyre,
Fourth District Court Judge issued a judgment, decree of foreclosure and order of sale,

directing the sale of the real property.



On December 24, 1998, plaintiffs filed three motions; those motions sought the
following: i. an Order clarifying the Order of December 15, 1998, or rather an Order
determining the percentage of interest in the real property that the foreclosure of Ocwen
Federal Bank affects; ii. an Order altering or amending the Order of December 15, 1998;
iii. an Order certifying the Order of December 15, 1998 for immediate appeal if the
foregoing Motions were not granted, and an Order staying execution of the Order and
staying foreclosure by Ocwen Federal pending appeal.

These Motions were not ruled on by the Court prior to the time set for the
foreclosure sale, which took place on February 10, 1999.

Plaintiffs subsequently filed a Motion on August 10, 1999 seeking an Order to Set
Aside the Execution Sale which occurred on February 10, 1999, under claims that the
Utah County Sheriff, in preparing for and in conducting the Execution Sale, did not
properly follow the requirements established by Rule 69, Utah Rules of Civil Procedure
governing executions, and under the claims that the Order improperly included within it
language foreclosing “All right, title, claim and interests of the above named
plaintiffs...[appellants herein]” as well as the right, title, claim and interests of Lydia
Epley—the only person to have signed the trust deed which Ocwen Federal Bank was

foreclosing. The motion alternatively sought to extend the redemption period regarding

the foreclosure sale.
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The foregoing four Motions were denied by the Fourth District Court following
oral argument by means of a Minute Entry dated December 13, 2000; this ruling was
reduced to an Order dated January 16, 2001 and plaintiffs Yvonne Lorraine Carrillo
Taylor, Patricié Ann Carrillo Davis and Alexander James Carrillo filed their Notice of

Appeal on February 15, 2001. No cross-appeals were filed by any other parties.
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RELEVANT FACTS

1. Clarence G. Carrillo died in Provo, Utah on the 23rd day of May, 1994.
Plaintiffs Patricia Mertin (formerly Davis), Yvonne Lorainne Carrillo Taylor and
Alexander James Carrillo, along with defendant Lydia Inez Carrillo Epley, are the only
children of Clarence G. Carrillo. Clarence G. Carrillo had no wife at the time of his
death. Plaintiffs Patricia Mertin (formerly Davis), Yvonne Lorainne Carrillo Taylor and
Alexander James Carrillo, along with defendant Lydia Inez Carrillo Epley, are the only
heirs of Clarence G. Carrillo. [Affidavit of Patricia Carrillo Mertin (hereinafter “Mertin
Affidavit™) 4 2; Trial Court Clerk Index #496];

2. At the time of his death, Clarence G. Carrillo owned real property consisting of
a private residence and land located at 42 South 700 West, Provo, Utah County, State of
Utah, more particularly described as follows:

Commencing 150.14 feet South of the Northeast corner of Block 59, Plat "A",

Provo City Survey of Building Lots; thence West 6 rods; thence South 3 rods,

more or less to the South line of Lot 7, Block 59; thence East along said South line

6 rods to Southeast corner of said Lot 7; thence North 3 rods, more or less to

beginning.
[Mertin Affidavit 4 3, Trial Court Clerk Index #4961 ;

3. On or about August 17, 1993, Clarence G. Carrillo may have executed a Trust

Agreement similar or identical to the document attached to plaintiffs’ complaint marked
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as Exhibit "A" as an estate planning tool. The intent of Clarence G. Carrillo in executing
said document as expressed therein was to effectively transfer all the asset of his estate
into his name as Trustee of the trust, so that at his passing his children and heirs, Yvonne
Lorainne Carrillo Taylor, Patricia Ann Carrillo Mertin, Alexander James Carrillo and
Lydia Inez Carrillo Epley could act jointly as successor trustees of the trust, as set forth in
Article II of said Exhibit "A", in handling the affairs of the trust estate and in distributing
the assets of the trust to the intended recipients. It was the intention of Clarence G.
Carrillo, as expressed in Article VI of said Exhibit "A", that the trust estate ...shall be
divided into equal shares and distributed to the children of Clarence G. Carrillo who are
named as follows:

Lydia Inez Carrillo Epley--Daughter

Patricia Ann Carrillo Davis--Daughter

Alexander James Carrillo--Son

Yvonne Lorainne Carrillo Taylor--Daughter
On many occasions before his death, Clarence G. Carrillo stated to all of his children that
hé wanted them to share equally in all the assets of his estate, including the r‘eal property.
[Mertin Affidavit 4 4, Trial Court Clerk Index #496];

4. Although Clarence G. Carrillo had the Trust Agreement that is Exhibit “A” to
plaintiffs’ complaint prepared, Clarence G. Carrillo never in fact signed any Trust

Agreement. Clarence G. Carrillo died intestate, without a validly executed Trust
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Agreement, and without a will. Further, his estate has never been probated. [Mertin
Affidavit 4 5, Trial Court Clerk Index #496];

5. Admiral Home Loan has made the following statement in its “Responses to
Plaintiff’s First Set of Interrogatories, Requests for Admissions and Requests for
Production of Documents to Defendant Admiral Home Loan” dated March 20, 1995:

INTERROGATORY NO. 22 [propounded by plaintiffs]: State all facts and
identify all documents upon which you base the allegations of the Fourth
Defense of your Answer.

RESPONSE: The trust agreement attached to plaintiffs’ complaint has not
been executed.

REQUEST FOR PRODUCTION OF DOCUMENTS [propounded by
plaintiffs]: Produce all documents identified or requested to be identified in
the foregoing Requests for Admissions and Interrogatories, included but not
limited to the signed and notarized original of the Trust Agreement of
Clarence G. Carrillo...

RESPONSE: No documents have been identified by this defendant other
than the unsigned trust agreement attached to plaintiffs’ complaint of which
plaintiffs already have a copy. This defendant has no signed and notarized
copy of that trust agreement.

Said responses have never been updated.
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6. A Quit Claim Deed has been recorded with the Utah County Recorder, bearing
Entry Number 45214, Book 3455, Page 864, purporting to be a deed wherein Clarence G.
Carrillo, individually, conveyed to himself and to the successor trustees of The Clarence
G. Carrillo Trust, the real property described above. The signature of Clarence G.
Carrillo that appears on said Quit Ciaim Deed is a forgery, placed there by Lydia Inez
Carrillo Epley, who then got Leasa Day, who is her friend, to notarize said forged
signature. Based upon their familiarity with their father’s signature, the plaintiffs believe
that the signature that appears on said Quit Claim Deed is a forgery. [Mertin Affidavit 4
6, Exhibit “B” thereto, Trial Court Clerk Index #496];

7. There is no recorded deed on the chain of title to the real property described
above conveying said real property to Lydia Epley, other than a deed or deeds wherein
Lydia Epley, as an interloper on the chain of title, conveyed said real property to herself.
The chain of title to the above described real property is as follows:

a. Quit Claim Deed [forged] trom Clarence G. Carrillo to Clarence C.
Carrillo, Trustee, and to the successor trustees of THE CLARENCE G. CARRILI.O
TRUST,;

b. Quit-Claim Deed dated May 11, 1995 from “Lydia Inez Carrillo Epley,
Successor Trustee of the Clarence G. Carrillo Trust...” grantor, to “LYDIA INEZ

CARRILLO EPLEY?”, grantee;
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c. Quit-Claim Deed dated June 2, 1995 from “LYDIA INEZ CARRILLO
EPLEY” grantor, 10 “LYDIA 1. EPLEY, an unmarried woman”, grantee;

d. Deed of Trust dated JUNE 1, 1995, from “LYDIA I. EPLEY, AN
UNMARRIED WOMAN? as trustor to “RALPH J. MARSH, ATTORNEY AT LAW” as
trustee, with ADMIRAL HOME LOAN DBA ADMIRAL MORTGAGE COMPANY, A
CALIFORNIA CORPORATION?” as beneficiary;

e. Lis Pendens dated September 19, 1995, concerning this action, recorded
with the Utah County Recorder on September 26, 1995 and bearing entry number 64095,
book 3775, page 701;

f. Corporation Assignment of Deed of Trust recorded November 9, 1995.
There are no other documents on the chain of title to the above described property that
relate to this matter. [Mertin Affidavit 4 7 and Exhibits attached thereto, Trial Court
Clerk Index #496]; [Affidavit of Donald K. Hyland submitted by Ocwen Federal Bank 4
4, Trial Court Clerk Index #442];

8. The signature and notary seal of one Leasa Day purportedly appears on the Quit
Claim Deed contended by plaintiffs to be forged. In correspondence from said leasa
Day, she makes the following statements:

...Lydia Epley was a co-worker with whom I was placed in a supervisory

position. Lydia did present many documents for me to sign over the years

which were work related. After obtaining a copy of the Quit Claim Deed, it
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does appear that the signature may be mine, but I did not knowingly sign
nor notarize this document. [ydia’s father [Clarence G. Carrillo] never
appeared before me for any reason.
My suspicion is that my signature may have been copied and applied to the
notary line on this document. Lydia had access to my seal and my signature
stamp as they were kept in my desk.
I feel that I am as much a victim as your clients. Lydia somehow either
copied or caused this forgery to be placed upon the Quit Claim Deed
unbeknownst to me.

[Mertin Affidavit 4 8 and Exhibit attached thereto, Trial Court Clerk Index #496];

9. Plaintiffs retained the services of George J. Throckmorton, a Forensic
Document Examiner of the Independent Forensic Laboratories, in order to prove that the
signature that appears on the Quit Claim Deed that is Exhibit “B” to the Mertin Affidavit
is a forgery. [Mertin Affidavit 4 9. Trial Court Clerk Index #4961,

10. Defendant Lydia Inez Carrillo Epley has kept the proceeds from the loan that
she obtained from Admiral Home Loan, and has not shared any of those proceeds with
the plaintiffs herein. [Mertin Affidavit 4 12, Trial Court Clerk Index #496].

11. Plaintiffs expert witness George J. Throckmorton took the...documents
[containing the signatures of Clarance Carrillo] and performed an examination to

determine what identifiable characteristics were present in the Quit-Claim Deed [Quit-
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Claim Deed from Clarence G. Carrillo to Clarence G. Carrillo, Trustee and the Successor

Trustees of The Clarence G. Carrillo Trust] attached hereto as Exhibit “A” and in the

documents attached hereto as Exhibits “B.” These characteristics were compared with

each other to see if similarities or differences existed. A comprehensive examination and

evaluation of the writing resulted in the following professional opinion:
a. The signed name “Clarence G. Carrillo” found on the Quit-Claim Deed
attached hereto as Exhibit “A” is different than the signatures that appear on
the documents attached hereto as Exhibits “B.” Said signature on the Quit-
Claim Deed attached hereto as Exhibit “A” appears to be a “simulated-
forgery” written by someone who has access to or is familiar with the
known writing style of Clarence G. Carrillo, but George J. Throckmorton
could not identify the author. There is a high degree of scientific
probability the signature that appears on the Quit-Claim Deed attached
hereto as Exhibit “A” is not that of Clarence G. Carrillo, but is a “simulated
forgery.” A “simulated forgery” is when someone attempts to imitate the
writing style of another person;

[Affidavit of George J. Throckmorton, 413a., Trial Court Clerk Index #643].

12. «...[t]here is some evidence to indicate that Lydia Epley may have written the

Clarence G. Carrillo signature that appears on the Quit-Claim Deed...” but that “...further
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hand-writing examples of Lydia Epley...would be needed in order to render a positive
opinion...” of whether she forged said signature.
[Affidavit of George J. Throckmorton, 413b., Trial Court Clerk Index #643]

13. Only in instances where George J. fhrockmorton is able to identify the person
who created the simulated forgery is he able to state with absolute certainty or beyond a
reasonable doubt as required in criminal cases that a signature is a simulated forgery.
However, chances of actually identifying the author in simulated forgery cases are
extremely rare.
[Affidavit of George J. Throckmorton, 414., Trial Court Clerk Index #643].

14. Lydia Epley admitted to fabricating the Quit-Claim Deed after the death of her
father, forging his signature thereto, forging the signature of a co-worker who was a
Notary Public, and stealing that co-worker’s notary seal and applying it to the forged

deed. [Deposition of Lydia Epley, page 124, line 10 through page 125 line 12].
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SUMMARY OF ARGUMENTS

THE TRIAL COURT ACTED ERRONEOUSLY, ABUSED ITS

DISCRETION, OR EXCEEDED ITS AUTHORITY IN DENYING

PLAINTIFFS’ MOTION FOR SUMMARY JUDGMENT AND IN

AWARDING SUMMARY JUDGMENT FOR DEFENDANTS OCWEN

FEDERAL BANK AND ADMIRAL HOME LOAN.

a.

Plaintiffs took no action that would preclude them from pursuing their
claims against Ocwen Federal Bank and Admiral Home Loan due to
the doctrine of election of remedies;

Plaintiffs took no action that would entitle the trial court to change the
forged deed from void to valid; could any action taken by plaintiffs

change the forged deed from void to valid;

Plaintiffs took no action that would entitle the trial court to forfeit their
interests in the real property to their sister Lydia Epley and in turn to
Admiral Home Loan and/or Ocwen Federal Bank through the deed of
trust signed by Lydia Epley;

The actions of the trial court endorses and rewards the fraudulent
conduct of Lydia Epley in committing forgery and punishes her

brother and sisters in order to benefit the defendants Admiral Home

Loan and Ocwen Federal Bank.
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IL

III.

IV.

THE FORECLOSURE OF THE TRUST DEED BY OCWEN FEDERAL
HAD NO EFFECT UPON THE INTERESTS OF APPELLANTS IN
SAID REAL PROPERTY.

a. The deed of conveyance of Clarence Carrillo, whose signature thereon
was forged by Lydia Epley after the death of Clarence Carrillo, was
void;

b. Lydia Epley had no interest in the real property at the time that she
placed a deed of trust against the property in favor of Admiral Home
Loan, and subsequently assigned to Ocwen Federal Bank, and had no
interest in the real property upon which Ocwen Federal Bank could
foreclose;

¢. The only interest that Lydia Epley ever enjoyed in the real property
was a '/ interest that she received in 1998 as a result of the Petition for
Order Determining Heirs.

THE TRIAL COURT ACTED ERRONEOUSLY, ABUSED ITS

DISCRETION, OR EXCEEDED ITS AUTHORITY IN FORFEITING

THE INTEREST OF PLAINTIFFS IN THE REAL PROPERTY.

THE EXECUTION SALE CONDUCTED BY THE UTAH COUNTY

SHERIFF WAS INVALID.
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L
ARGUMENT
L THE TRIAL COURT ACTED ERRONEOUSLY, ABUSED ITS

DISCRETION, OR EXCEEDED ITS AUTHORITY IN DENYING

PLAINTIFFS’ MOTION FOR SUMMARY JUDGMENT AND IN

AWARDING SUMMARY JUDGMENT FOR DEFENDANTS OCWEN

FEDERAL BANK AND ADMIRAL HOME LOAN.

a. Plaintiffs took no action that would preclude them from pursuing their
claims against Ocwen Federal Bank and Admiral Home Loan due to
the doctrine of election of remedies.

The defendants Admiral Home Loan and Ocwen Federal Bank argued before the
trial court that because the plaintiffs Yvonne Lorainne Carrillo Taylor, Patricia Ann
Carrillo Davis and Alexander James Carrillo obtained a judgment against the defendant
Lydia Epley, that they had elected their remedies and were barred from pursuing their
claims for declaratory relief regarding the deed forged by Lydia Epley and regarding the
trust deed that she in turn provided to Admiral Home Loan. This is not a correct

application of the doctrine of election of remedies. 25 Am.Jur.2d, Election of Remedies,

§1, defines election of remedies as follows:
An election of remedies has been defined as the act of choosing between

two or more different and coexisting modes of procedure and relief allowed



by law on the same state of facts. The phrase is also used in a more
restrictive sense to denote the doctrine that the adoption, by an unequivocal
act, of one of two or more inconsistent remedial rights has the effect of
precluding a resort to the others. The doctrine is not a rule of substantive
law but rather is a technical rule of procedure or judicial
administration.***]ts rationale is that courts will not permit suitors
solemnly to affirm that a given state of facts exists from which they are
entitled to a particular relief and afterward affi<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>