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STATEMENT OF JURISDICTION

This Court has jurisdiction pursuant to Utah Code Ann. Sections 78A-3-102(4),
and 78A-4-103(2)(j), this case being one transferred to the Court of Appeals from the
Supreme Court, by order of the Supreme Court dated November 4, 2014 in Case No.
20141000-SC. R. at 4009-11. The Supreme Court had original jurisdiction pursuant to
Utah Code Ann. Section 78A-3-102(3)(j).

STATEMENT OF ISSUES PRESENTED FOR REVIEW

I Did the undisputed facts support the lower court’s conclusion that summary
judgment was appropriate in favor of the RE/MAX parties because the seller Appellant
was responsible for the failure of the real estate transaction at issue as a result of the lack
of access from a public road, to the seller’s (Appellant’s) property being sold, and seller’s
refusal to provide a warrantee deed as required by the real estate purchase contract
(REPC), thus justifying the buyers in not concluding the purchase?

Supporting authority:

1. The lower court’s order on the motion of the real estate parties for summary

judgment, which incorporates by reference the lower court’s reasons for his

decision stated at the March 22, 2012 oral arguments on the motion. (R. at 4009-

11; a copy of which is attached hereto as Exhibit A);

2. The reasoning of the lower court at the end of the oral arguments, which

reasoning is incorporated in the order granting to the real estate parties summary

judgment. (pages 52-54 of the transcript of the oral arguments attached hereto as

Exhibit B.
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3. The facts in the Statement of Facts, below, paragraphs 1-4, 6-7, 10-11, 13-39,

41-45, 47-51, 53-56.
IL. Did RE/MAX have no contract duties in relation to the seller, SSS, let alone any
which were breached, with the exception of duties regarding earnest money, which duties
were fully discharged by impleading the money into the lower court?

Supporting authority:

1. Point II, below.

2. Facts, below, paras. 57-63.
III.  Did Appellant untimely claim facts relating to a former broker of RE/MAX, and
even if considered, were those facts insufficient to make a claim?

Supporting authority:

1. The lower court’s order. R. at Transcr. of Oral Argument, June 19, 2014, at 48-

51.

2. Facts, below, paragraphs 68-79;

3. Point V, subpoint m, at 22-23, below.

STATEMENT OF THE CASE

(Procedural History)

When the real estate sale at issue fell through, both buyers and seller claimed the
$25,000 earnest money. Therefore, RE/MAX implead the money, asking the district court
to determine which party was entitled to the money. R. at 0001-04, 3046-3049.

The seller, Still Standing Stables (hereafter “SSS”) then cross-claimed against the

buyers and counter-claimed against RE/MAX and its agents (Appellees). R. at 3051-
ix



3066. The buyers then counter-claimed against SSS. The buyers and seller settled their
claims against each other.

The RE/MAX parties (collectively “RE/MAX”), or some of them, then claimed
against SSS for a commission, because they had brought a ready, willing and able buyer
to SSS, but the sale fell through because of the seller; that is, the seller would not provide
a general warranty deed as required by the REPC, and the Property had no access.

The RE/MAX parties sought summary judgment on SSS’s claims against
RE/MAX. The district court granted summary judgment against SSS. The commission
claims continued on to a jury trial, wherein the jury awarded RE/MAX their commission.

SSS now appeals the grant of summary judgment in favor of RE/MAX.

(Summary of Facts and Argument)

This lawsuit concerns a failed sale of a large tract of land (the Property). The
buyers did not go forward with the sale after it was determined that; (1) there was no
access to the landlocked Property other than by helicopter, and (2) the seller, Appellant
Still Standing Stables, LC (hereafter SSS) refused to provide a general warranty deed as
required by the Real Estate Purchase Contract (REPC), but only a special deed.

When the seller SSS originally bought the Property, the then seller, SITLA,
warned SSS of no access. After acquiring the Property, SSS sued the owners of
properties between the Property and the public road to gain access, but lost the case.
Thereafter it bought an adjacent strip of property (the Strip), but the Strip was located on

the other side of the Property from the intervening landlocking properties and the public



road. The Strip had an easement across itself, but that made no difference as to access on
the other side of the Property across the three intervening properties to the public road.

After the warning by SITLA, the district judge’s finding of no access, and the
purchase of the Strip, the overwhelming and undisputed evidence of the lack of access,
which continued well beyond the closing date for the sale of the Property, consisted of:
the conclusions of three title companies, one of which was engaged by SSS; a separate
determination by two title experts, one of whom was trusted by SSS; statements of two of
SSS’s own lawyers, one property law expert, and one in-house; findings of the proposed
buyers who included a lawyer and a title agent; the statement of one of the three
intervening property owners locking the Property. Because there was no access, and SSS
would not give a general warranty deed as required by the REPC, the buyers did not go
forward with the purchase.

SSS’s only attempt at “evidence” to dispute the overwhelming evidence of lack of
access is one lay, self-serving, inadmissible opinion of SSS’s owner, without any
foundation, and two other irrelevant arguments without foundational fact.

Concerning contract claims against RE/MAX, there were two contracts involved
in this case. First, there was a For Sale By Owner (FSBO) agreement, that is, seller
would have not real estate agent representing it. The FSBO was between RE/MAX and
SSS agents, and only stated that SSS or its owner would pay a commission if RE/MAX
brought a buyer to the table. The FSBO placed no duties on RE/MAX such as to use its
best efforts to find a buyer or otherwise help SSS. Thus RE/MAX breached no duty as a

matter of law.
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Second, there was a real estate purchase contract (REPC), but that was between
the seller SSS and the buyers. RE/MAX was only disclosed in the REPC as the buyer’s
agent. Thus, there was no breach of contract by RE/MAX.

There was a fiduciary duty on RE/MAX regarding the $25,000 in earnest money
paid by the buyers, however, that duty was fully discharged by RE/MAX’s impleading
the money into the lower court in this very case.

After much discovery, the lower court granted summary judgment to the RE/MAX
parties on SSS’s claims against them. The court found that the cause of the failure of the
sale was not RE/MAX, but the lack of access to SSS’s Property from a public road, and
SSS’s insistence on selling by special deed rather than a general warranty deed as
required by the REPC.

Regarding a litany of alleged wrongful acts on the part of RE/MAX, the lower
court properly found that even if they were true, they had no causal effect on the failure
of the sale.

The seller appeals the grant of summary judgment to the RE/MAX parties.

Months after the grant of summary judgment, and almost a year after the later jury
trial on the commission issues, SSS alleged that it had received an assignment of rights in
the name RE/MAX from a former broker of RE/MAX Elite, Dale Quinlan. It had known

of this broker for five years. The trial court deemed this evidence untimely and refused it.

Even if this Court considers Mr. Quinlan’s evidence, Mr. Quinlan had no
ownership interest in RE/MAX to assign. RE/MAX International had granted to

Aspenwood the right to use the name RE/MAX, which could only be used in connection

X11



with real estate activities. The franchise agreement was not assignable by RE/MAX. At
the time, Quinlan assigned his rights in RE/MAX to SSS, he had no rights whatsoever,
having long since sold his 1/10 interest and fully retired.

STATEMENT OF FACTS

(Facts relating to SSS’s ownership of the Property at issue
and the lack of access to a public road)

1. In September, 1998, SSS bought the land at issue in this case in Weber
County, Utah (hereafter the Property) from the Utah School and Institutional Trust Lands
Administration (hereafter SITLA), during an auction. R. at 2935, 2900 (Schvaneveldt
depo. at 24).

2. At the time of that purchase, SITLA put SSS on notice that there may not
be access from the Property to a public road. In St/ Standing Stables v. Ross Allen, 2005
UT 46 (hereafter referred to as Ross Allen) the Utah Supreme Court quotes SITLA’s pre-

sale notice to SSS regarding the Property:

There is likely no access. Although there is an ungraveled and
unimproved road leading to the property, it crosses privately owned
lands. Historical access may exist, but the Trust Lands
Administration is not guaranteeing access to the property.

R. at 2939, 2901 (Ross Allen, above, at P2 (emphasis added)).

3. After purchasing the Property, SSS filed a district court case, the appeal of
which was Ross Allen. In the Second District Court, SSS sued some of the property
owners’ whose properties lay between the Property and a public road, i.e. Ross and

Norma H. Allen, and the Monastery of Our Lady. R. at 2937, 2901.
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4, In that case, the district court judge, after a full trial, entered findings that
SSS knew it had no access to the Property, and its claim of access was frivolous. The
Supreme Court of Utah quoted part of those findings in Ross Allen:

7. Quite incredulously to this court, plaintiff purchased the affected
property without making any attempt to determine whether there was any

legal access to the property.

* ok ok
12. The state, in advertising the affected property for sale, stated that there
was likely no access, ... and that any purchaser would be wise to check
with the adjoining property owners regarding the means of access to and
from the property.

* * ok

53. The Court finds that Still Standing brought this action knowing it had
no legal right of ingress/egress to its land-locked property, and that a suit
was filed in the hope that plaintiff could persuade the courtto . . . grant an
ingress/egress to it.

54. Plaintiff has been given clear notice that there was probably no
ingress/egress. And then it has tried to come up with some ingenious
concepts and legal conclusions that are totally unsupported by the evidence.
55. This filing is totally frivolous and without factual or legal basis or

merit.

R. at 2939-2940, P5 (Emphasis added); 2998 (heading), 2901-02, para. 4.

5. The decision in the lower court as to the lack of access was not appealed in
Ross Allen, and so has never been reversed; only the attorney fee award was appealed,
wherein the lower court’s findings of lack of access are discussed. R. at 2937-2042; 2901.

6. On December 9, 2005, after the district court judge found no access to the
Property, SSS purchased a narrow, 5 acre strip of land (the Strip) adjacent to the
Property. However, it was located on other side of the Property from the public road and
from the three intervening properties which landlocked the Property. R. at 2902, 2905-

2906, 2944.
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7. This Strip had an easement across itself, but didn’t provide access across
other properties, let alone, the three intervening properties which landlocked the
Property:\(1) Ross Allen’s, (2) Byram’s, (3) the Monastery’s. R. at 2944; para. 20 below.

8. There was presented no evidence of attempts by SSS to obtain access
across the intervening properties other than suing their owners in Ross Allen.

(Facts as to the attempted sale of the Property by SSS)

9. On or about February 7, 2006, a Real Estate Purchase Contract (hereafter
REPC) was entered into between Emmett Warren and/or Assigns, as buyers, and SSS as
seller, concerning the Property. R. at 3223.

10.  That REPC provided in part as follows: “Seller represents that Seller ...

will convey good and marketable title to Buyer at Closing by a general warranty deed.”

R. at 3225, (part D, para. 10.1). (Emphasis added).

11.  On or about February 9, 2006, Seller's Property Condition Disclosures were
created by Chuck Schvaneveldt, the principal in SSS, which, in an admission against
interest, acknowledged that there was no direct access to the Property from a public road.
R. at 3716-3720, para. 6. F.

12.  Title searches were completed concerning both the Property and the Strip,
but the Strip made no difference as to access to the Property. See paras. 44, 13, 16-17, 20,
24-25, 28-30, 33-35, 38, and 54-55, below, regarding the lack of any effect on access
from the Strip.

(Facts as to the lack of recorded access to the Property even with a later acquired
strip of land (the Strip) as determined by two separate title companies and others)

XV



13.  Inconnection with SSS’s purchase of the Strip, effective December 9,
2005, Metro Title had issued an A.L.T.A. Owner's Title Commitment with respect to the

Strip in favor of Still Standing, but refused to insure access from a public road to the

Property: “Rights of ingress and/or egress from a dedicated street or highway are not

disclosed of record, and such rights will be excluded from the coverage of our policy.”

R. at 2955, 2959, schedule B, para. 12. See also R. at 2964, 2982-2987 (Doxey
Deposition at 18) wherein he identifies the Commitment as from Metro Title. .

14.  Two months later, effective February 8, 2006, a second A.L.T.A. Owner’s
Title Commitment was issued, with respect to the Property (R. at 2976) which also

refused to insure access from a public road: “Rights of ingress and/or egress from a

dedicated street or highway are not disclosed of record, therefore access is not insured.”

R. at 2979, para. 12.

15.  Two more months later, effective April 4, 2006, toward the time of the
closing on the REPC, an updated A.L.T.A. policy was issued by Metro Title with the

proposed Insured as the REPC buyer, Emmet Warren, (R. at 2982) which again refused

to insure that access existed from a public road to the Property: “Rights of ingress and/or

egress from a dedicated street or highway are not disclosed of record, therefore access is

not insured.” R. at 2986, (para. 16). See also R. at 2964 (Doxey Deposition at 18
wherein he identifies the Commitment as from Metro Title).

16. The A.L.T.A. policy mentioned in the preceding paragraph applied to both
the Property and the Strip. R. at 2983, (page 2) and (page 4); R. at 2985 (both of which

contain both the Property’s and the Strip’s parcel numbers).
Xvi



(Facts as to same conclusions by a third Title Company hired by SSS and an expert
in title whom SSS trusted)

17.  On or about April 24, 2006, (R. at 2990) effective April 5, 2006, (R. at
2991) in anticipation of the closing on the Property under the REPC, another title agency,
First American Title Insurance Agency, LLC (hereafter First American) issued a separate
Commitment for Title Insurance. R. at 2990-2999.
18.  First American Title was engaged by Still Standing, to provide title
insurance to the buyers for the closing on the REPC. R. at 2990, 2996.
19.  First American's Title Commitment stated the following:
There is no recorded means of access from a public roadway to the
land, but it is assumed that there exists a valid and subsisting
easement over and across an adjoining land for that purpose. The
company does not insure against any loss, damage, claims or rights
which would be denied or limit access based on a contrary state of

facts.
R. at 2996, (para. 18).

20.  First American’s Title Commitment likewise referred to both the Property
and the Strip in finding no access; it even included a description of the Strip with its 66
foot wide ingress and egress easement across the Strip itself. R. at 2991-2992, (para. 3).

21.  John Doxey was a seasoned title searcher, who had been in the title
business since 1969. R. at 2961, 2965. He was the person who did the title work, which
resulted in the final Metro Title commitments. See Paras. 17-19, above. R. at 2968-2969.

22.  SSS’s own lawyer, Nina Cleere, testified that SSS’s owner, Chuck
Schvaneveldt, vouched for and wanted John Doxey to do the title work, because John

was a trustworthy title officer whom Chuck himself had used in the past:
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Q. Do you know who John Doxey was, as you sit here today?
A. Yeah. He’s a title guy that Chuck had used before, so Chuck
wanted me to use him again.

Q. Chuck had faith in him, he was a good title guy?

A. Yes.

R. at 3028. (Cleere Depo. at 69:24-70:3).

23.  John Doxey described the Property and Strip, using a diagram. R. at 2944,
Four contiguous rectangles on that diagram surrounded in pink, constitute the Property.
R. at 2944. Black printed arrows on the exhibit also point to the Property. R. at 2944. Id.

24.  The Strip is the narrow piece surrounded in blue in the diagram; see the

black arrow pointing to the Strip. R. at 2944

25.  John Doxey testified concerning the Property and Exception 16 of Schedule

B of their April 4, 2006 commitment (see paras. 15-16, above):

Q. Now, let me ask you to look at the exceptions on Exhibit 42. And
in particular, call your attention to Exception 16 on the Schedule B.
And I read that Exception 16 to say, "rights of ingress and/or egress
from a dedicated street or highway are not disclosed of record,
therefore access is not insured.” Do you see that?

A.T1do.
Q. Now was that your conclusion from your title search?

A. yes.
R. at 2964, 2965. (Doxey Depo. at 18:25-19:10). See also para. 16, above.

26.  Concerning the properties which lie between the Property and the nearest

public road, Mr. Doxey testified:

Q. Do you know if you were ever able ... to ensure that Still
Standing had access [from the Property] across the Ross Allen
property to the Byram property beyond and then to a public right of
way?

A. No, we could never establish that.
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R. at 2966 (Doxey Depo. at 33:15-22).

27.  Concerning deeds which provide ingress and egress easements, those
easements are only across the property they are deeded with, not across adjacent or other
properties, therefore there was still no access or easement across the Byram, and Ross
Allen, and Monastery property, notwithstanding the purchase of the Strip which on the
other side of the Property from the public road. Concerning the three intervening
properties, he testified:

Q. This [deed regarding the Strip] doesn't say that -- this doesn't
guarantee your insured that there is any 66-foot-wide easement
across adjacent properties, such as the property owned by Mr.
Byram or the Monastery, does it?

A. That wording we read appears not to be.

Q. ... If we have a piece of property, let's just say a rectangular piece
of property like a lot and there is an easement on that, that's just the
fact that someone else has a right to go across that piece of property;
is that correct?

A. That would be right.

R. at 2971-2972. (Doxey Depo. at 79:15-80:2). That would also be the case with respect
to the Ross Allen property.

28.  Further concerning the Strip, he testified he could also not find any right-
of-way that would go from the Strip to a dedicated road. Therefore he created the
exception mentioned in the Metro Title Commitment, above. He testified:

Q. ... Now I noticed on this piece of property if you look at
exception number 12 [to the Title report, mentioned in para. 14,
above], what does that mean? ... read that into the record so the
record is clear and it shows that.

A. “Right of ingress and/or egress from the dedicated street or the

highway are ... not disclosed of record and such rights will be
excluded from the coverage of our policy.”
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Q. So what does that mean to someone who was looking at this
policy and seeing what was insured or wasn't insured with respect to
the title to this 165 foot strip [the Strip]?

A. In the title search it was determined that the -- they couldn't get a
right-of-way that would go from a dedicated street to the property,
so exception was taken.

R. at 2962-2963; 2966-2967. (Doxey Depo. at 11:21-12:13) regarding Exhibit 40 to his
deposition, See also Exhibit 41 to Mr. Doxey’s Deposition concerning the 5 Acre Strip

wherein he reiterates: “It means we're not ensuring that access, because public record

does not take an easement to a dedicated road". R. at 2969. (Doxey Depo. at 55:5-7).

29.  Mr. Doxey specifically looked to see if _ihere was even any private access of
easement across the Ross Allen and the Byram properties, as SSS stated in its property
condition disclosures (see para. 11, above), but could not find one:

Q. ...[H]e [Chuck Schvaneveldt the owner of Still Standing] marked
[in his property condition disclosures regarding the REPC] there is a
private easement, can you sit here today and say, yes, there was, or
no, there wasn't a private easement or was that outside the scope of
what you were hired to even do in this case?

A. Well, I think we're hired to determine if there's insurable access to
the property, which we determined that we couldn't -- we could not
determine clear title to access.

R. at 2970. (Doxey Depo. at 74:4-11).
30.  Although neither Mr. Doxey’s company, Metro Title nor First American
Title would insure access, Mr. Doxey stated his approach is to try to find access:
A. Well, I think a true statement is that when we are hired to issue a
title policy, we look at access and we do want to insure access to

a property. But in a case where we can't determine access then
we do an exception to title.

R. at 2973. (Doxey Depo. at 85:4-8).
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(Facts as to lack of access from a later title company; another title officer; and one
of the landlocking property owners)

31.  The hopeful buyer of the Property, Emmett Warren, was an LLC with
owners John S. Lish and Ryan Wilde. R. at 3034. (Lish Depo. at 6:8-13).

32. John Lish is also an owner of Utah Commercial Title Company; he is a
licensed title searcher and reviews all of the title matters. R. at 3033. (Lish Depo. at
4:23-5:8. Mr. Lish is also a lawyer. R. at 3033. (Lish Depo at 5:18-6:3).

33.  Mr. Lish and his partner began to worry about the purchase of the Property
when they received the title report from First American Title, above, refusing to insure
access:

A.... And the only time we really got worried about the access was
when we saw, you know, their title report that was going to give us a
policy of insurance. They specifically accepted off any access.

Q. Okay now, are you referring to the commitment for title insurance

A. Yes.

Q. - issued by First American Title?

A. Yes.

Q. ... was there something unique to that commitment different
from a typical commitment for title insurance?

A. Yes. There was an exception that said -- basically excepted off
any -- you know, any -- any guarantees to access..

Q. ... And typically in a commitment for title insurance, is there that
-- is there such a guarantee in the commitment?

A. Generally they -- they -- the title company will guarantee access
unless they specifically accept it off.

R. at 3035. (Lish Depo. at 17:3-22).
34.  After seeing that First American refused to insure access, the buyers had a
fourth title company, their own, attempt to locate public access. The results were the

same as the other title companies mentioned above — no access:
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Q. Is it true that your own title company, meaning Utah Commercial
Title, reached the conclusion that there was no access to the
property?

A. Yes.

R. at 3036. (Lish Depo. at 35:20-23).

35.  After this review it was “clear as a bell” that there was no access,
notwithstanding the five acre Strip and any other easements, public or private:

Q. ...[I]f you were to point to the piece of property for sale,
including the 5 acres [the Strip] and all these grants of easement,
based on everything you know about it now, is it -- is it clear and cut
and dried where you can conclusively say there is no access to the
property, or there is access? Is it -- is it a complicated matter or is it
clear as a bell to you that there's no access to that property?

A. To me it’s as clear as a bell there is no access to that property
because the easements only go so far they don’t actually reach a
public road is what I understand.

R. at 3037. (Lish Depo. at 48:11-20).

36.  The other partner/buyer, Ryan Wilde, is also a lawyer but does not practice.

R. at 3002-3003. (Wilde Depo. at 9:19-10:14).

37.  Mr. Wilde also works as part of the managing group in Utah Commercial

Title Company. R. at 3003-3004. (Wilde Depo. at 10:17-11:1).
38.  Mr. Wilde went to a separate title officer/expert and lawyer, Miles
LeBaron, to try to find access; Mr. LeBaron likewise concluded there was no access:

Q. And then I contacted Miles LeBaron [a lawyer], who I consider to
be an expert in - he’s got a title license, and asked him to basically

kind of do a search on the property.
Q. Okay. And then I’ll ask you ... did he ever tell you there was or

wasn’t access to it?
A. He told me there was not?

R. at 3005. (Wilde Depo. at 21:4-10).
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39.  Mr. Wilde wanted to see the Property, so he went to the public road,
climbed over a locked gate, was picked up by Mr. Ross Allen and his son, who told Mr.

Wilde that SSS had no access to the Property across their, the Allen’s, intervening
property:

A. Yeah . He [Ross Allen] - I asked him if he — he asked me how I got on
the road, and I said I jumped the gate. ....

Q. Okay.

A And he told me that he [Chuck Schvaneveldt] didn’t have access.

Q. And you say that one of the Allens told you that?

A. Uh-huh.

R. at 3007-3008. (Wilde Depo. at 30:22-31: 2).
(Facts as to the lack of access being one of the reasons the sale did not go forward)
40. Mr. Wilde wanted to believe there was access, because they had a buyer for
the Property, and the sale would make him a lot of money. R. at 3006-3010. (Wilde
Depo. at 22:9-16; 42:12-14).
41.  His desire to believe there was access notwithstanding, Mr. Wilde testified
that the only reason the transaction failed was the lack of guarantee or assurance of

accCess:

A. .. .[I]f ... you said, "Chuck has access, and they are selling lots up
there," I would be shocked big-time.

Q. because that was one of the main reasons you chose to drop or
didn't purchase the property?

A. That is the only reason.

Q. That's the only reason; is that right?

A. Yes.

Q. The only reason, okay.

A. Because [ didn't have a helicopter so I have no way to get to the

property.

R. at 3009. (Wilde Depo. at 40:8-18).
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42. Mr. Wilde relied on the several indications of no access mentioned above:

A. The only reason I did not close on the property was, I was told by title
companies and attorneys that I had no access to it.

R. at 3014. (Wilde Depo. at 67:1-3). He stated:

A ...Irelied on First American Title telling me there was no access,
someone named Gretta [Spendlove, attorney for Still Standing, See
paras. 49-52, below], and Utah Commercial [Title Co.], and the guy
at the County, and Miles LeBaron. I relied on all those people who
have a lot more knowledge about it than I do.

R.at 3011. (Wilde Depo. at 44:5-9). SSS argues that it did not know about the lack of
access, and the real estate agent should have told him. However, the quote above shows
that SSS’s own lawyer was aware of the lack of access and undoubtedly told her client.

43.  He reiterated: “Experts in the field came to me and said, ‘This property has

no access.’” So I did not buy the property.” R. at 3014, Wilde Depo. at 67:22-23.

Everything was fine until the access did not exist: “The glitch came when there was no

access to the property.” R. at 3015. (Wilde Depo. at 68:18-19).

44.  The added Strip did not make any difference as Mr. Wilde analyzed the title

commitments:

Q. ...So apparently your office, your title company and John [Lish]
if he signed this on the front, was aware of that deed [to the Strip]
with the 66 foot right-of-way as of May 2". Is that right?

A. It looks to me that way, yeah.

Q. ... if you look over on the exceptions to this preliminary title
report, paragraph 15 says there's no record, recorded means of access
from a public roadway to the land. Do you see that?

A.Ido.

Q. All right. And that is in the face of this deed [to the Strip] that
mentions the 66 foot ingress and egress, right?

A. Correct.
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R. at3019. (Wilde Depo. at 108:3-16).
45.  Mr. Wilde was influenced in part by the court decision which was not
changed with the purchase of the Strip:
A. ...I just rely on, from my recollection, the combined advice from
the experts was that there was no -- including the court of Utah, that
there was no access to this property.
R. at 3016. (Wilde; Depo. at 69:12-15).

46.  The buyers had another party to whom they were going to sell the Property;
those buyers themselves also backed out when they saw there was no access. “A. They
[those to whom Emmett Warren, LLC, was going to sell the Property] walked away when
they realized that there was no access to the property and that we were telling them the
truth." R. at 3013. (Wilde Depo. at 56:23-25).

(Facts as to the sale not going forward because SSS was refusing to give

a general warranty deed as required in the REPC, but only a special
deed not guaranteeing access)

47.  The REPC required the seller to provide a general warranty deed. R. at
3230, 3232. See para. 10.1.

48.  Although the REPC required a warranty deed, SSS proposed only to give a
special deed. See, for example, escrow and closing instructions, dated May 3, 2006, from
the attorney for SSS, Gretta Spendlove, who specifically stated that the seller’s deed will
be a special warranty deed. R. at 3039, paras. A. 1., and D.2. and 5.

49.  Gretta Spendlove was a property expert lawyer hired by SSS. R. at 3022.

(Nina Cleere Depo. at 23:12-21).
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50.

As the closing approached, the lawyer for SSS, Gretta Spendlove called and

indicated that the seller wanted to use a special warranty deed not guaranteeing access,

notwithstanding the REPC required a full warranty deed. This confirmed the buyers’

concern about access.

A. That was another, to me, red flag on this because the owner’s
[Still Standing’s] attorney [Gretta Spendlove] called me right at --
right around the time of closing saying that we want to execute a
special warranty deed which doesn't guarantee us access. So I knew
that their [Still Standing’s] attorney had realized that, you know,
they're not going to guarantee access with a warranty deed. And I
said, well, that might be okay if I can get a title policy that's going to
guarantee me access, and they [sellers and their attorney] wouldn't
do that either. So I knew no one was going to put their -- no one was
going to sign anything guaranteeing me any sort of access. And that
came from the attorney and also from the owners.

R. at 2913. (Lish Depo. at 25:17-26:2).

51.

He continued:

Q. Okay, But in your conversation with Gretta Spendlove, attorney
for Still Standing, you recall her talking about the possibility of
using a special warranty deed as opposed to a warranty deed?

A. Yes.

Q. And you recall what you told her? Did -- did you say that's okay
under certain circumstances, or what happened with that?

A. Yeah, I recall I said that, a special warranty deed would be okay
if we could get title insurance that insured us -- you know,
guaranteed us access.

R. at 2913. (Lish Depo. at 26:16-27:5).

52.

Mr. Lish also considered Gretta an expert in property and rights-of-way,

which greatly concerned him when she only wanted to give them a special warranty deed,

and not a general warranty deed guaranteeing access:
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Q. Have you ever attended any CLEs where she’s [Gretta
Spendlove’s] a presenter?

A. Yes.

Q. You have. Do you consider she's -- do you consider her an
authority or an expert on right-of-way issues?

A.Tdo. And that's where the red flag came in. When she was not
willing to put her signature on the line as a guarantee of access, I
[Witness is cut off by Mr. Fuller].

(Wilde Depo. at 49:11-18).

53.  Nina Cleere was an in-house lawyer working for one of Chuck
Schvaneveldt’ s companies who also did work on the sale of the Property and had
contacts with Gretta Spendlove. She testified as to the lack of public access:

Q. Did you ever become aware that there were some preliminary
title reports done by two or three title companies that indicated that
there was no public access to Still Standing Stables' property from a
public road?

A. I don't recall. I mean, that makes sense. Like I have said to you,
there wasn't public access. you know.

R. at 3025-3026. (Cleere Depo. at 41:24-42:6) (emphasis added).

54. In September of 2005, when the Strip was originally acquired, Gretta had
stated the following in an e-mail to the sellers with a cc to Nina Cleere, SSS’s in-house
attorney, stating in part:

“In Section 7 of the Agreement, I will change the first line to
reference that ’Allens agree to cooperate in_helping Still Standing to
obtain access for Still Standing....” We will delete the last two

sentences in Section 7, so that no one makes assurances about

R. at 3023. (Cleere Depo. at 25:13-22).
55.  Concerning the above quote, Ms. Cleere further explained the continuing

trouble they expected notwithstanding the Strip:
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A. Even though we had this [alleged easement regarding the Strip],
we felt the [Ross] Allens were still going to try to make problems
and not let us through their land.

Q. And so your understanding of paragraph 7 is that the Allens were
going to -- the Allens that are a party to this [Strip sale’s] contract —
A. Jarl and Jenna, right.

Q. Exhibit 65 [The agreement whereby Jarl and Jenna Allen Holt
sell the Strip to Still Standing] Jarl and Jenna, are going to try and
help Chuck gain access over the Ross Allen Property.

A. Right. And Jarl and Jenna had problems with Ross, is my
recollection, too.

R. at 3024. (Cleere Depo. at 29:10-21).

56.  Ms. Cleere testified that toward the closing of the purchase of the Property,
Gretta Spendlove had continuing concerns about lack of access, and wanted to be sure

not to make assurances as to any access:

Q. Did you have discussions with him concerning a warranty deed or
a special deed?
A. ... I just remember there was a sentence, and Gretta was like,
‘this is not what you have, so you can't sign this.” It was kind of like,
you know, you're saying there's a public road to this, or -- I —
Q. Public access?
A. something, and she said, ‘you need to make sure that this is very’
— ‘you_need to take this sentence out.’

... so what I did is [ had Gretta talk to John Lish about it so
that they could - because they are the buyers, so that they could
totally be understanding why we needed that sentence out.

R. at 3027. (Cleere Depo., at 46:1-18). (emphasis added).

(Facts as to the lack of any sales or other contract between SSS and RE/MAX
whereby RE/MAX had any duties to SSS which could be breached).

57. A For Sale By Owner Agreement (FSBO) existed between SSS and
RE/MAX and its agent. The FSBO clearly concerns the Property. (R. at 3043), and para.

2, refers to the buyer under the REPC, Emmett Warren and/or assigns. /d.
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58.  The FSBO states in part the following which clearly declares there is no

affirmative duty on the part of RE/MAX to bring a buyer to Still Standing:

“This Commission Agreement does not require the Company

[RE/MAX] or the Agent [Tim Shea] to solicit offers on the Property

from the buyer, nor does it authorize the Company or the Agent to
solicit offers from any other person or entity.”

R. at 3043. (para. 5). (Emphasis added). The FSBO also states: “The Seller [Still
Standing or Mr. Schvaneveldt or Caty Code] agrees to pay the Company [RE/MAX]... if
the seller accepts an offer from Emmett Warren and or Assigns ... to purchase or
exchange the Property.” R. at 3043. (para. 2). (Emphasis added).

59.  SSS’s own owner testified that the only agreement he had with RE/MAX
was to pay a commission if RE/MAX brought a buyer to SSS regarding the Property; he
also testified that he would not enter into any contract with RE/MAX or its agent Tim
Shea to represent him:

And he [Tim Shea of RE/MAX] says, “What will you give me if I find
somebody to buy it?”

And I said, “I’ll give you three percent. We’re not going to sign with any
real estate companies or anything like that, . . .”

R. at 3480, 3893 (Schvaneveldt depo. at 56:5-14).
60. RE/MAX did bring the buyers identified on the REPC to Still Standing.
61. The FSBO also put SSS on notice that RE/MAX was not representing the
seller, SSS, in the transaction:
“... the seller acknowledges and agrees that the Agent and the
Principal/Branch Broker for the Company [RE/MAX]... are

representing the Buyer. As the Buyer’s Agent, they will act
consistent with their fiduciary duties to the buyer ...”

XXIiX



R. at 3043. (para. 5). “The seller has, however, elected not to be represented by a real
estate agent in this transaction.” Id.
62. The FSBO set out the duties of a real estate agent in general as further
established by law, as mentioned in Point VI, below:
“The Company and the Agents are trained in the marketing of real
estate. Neither the Company nor the Agent are trained to provide the
seller... with legal ... advice or with technical advice regarding the
physical condition of the property. ... if the seller desires advice
regarding ...(ii) legal ...matters; (iii) the physical condition of the
property ; ... the Agent and the Company STRONGLY
RECOMMEND THAT THE SELLER OBTAIN SUCH
INDEPENDENT ADVICE ...”

R. at 3043. (para. 6) (All caps in the original).

63. Cathy Code, who signed the FSBO was the girl friend of Mr. Schvaneveldt,
who acted as an intermediary for Still Standing. R. at 3043. (Schvanaveldt depo. at
54:14-21).

(Facts as to SSS having no interest in the names of Aspenwood dba RE/MAX Elite)
64.  SSS claims that as of 2013, it alone has the right to use the name RE/MAX
Elite, having received an assignment from a former agent of Aspenwood, Dale
Quinlan, of all of his right in RE/MAX. Aplt.’s Br. at 68.

65.  SSS claims that the RE/MAX parties have no right to the use of the name
RE/MAX Elite, nor right to sue for the commission which resulted in a very large
judgment in favor of the RE/MAX parties or some of them. Aplt.’s Br. at 68. The

judgment was entered after summary judgment was granted to the RE/MAX parties on

Still Standings claims.
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66.  SSS claims that the real estate parties should have disclosed that Dale
Quinlan was the owner of the RE/MAX Elite name, rather than Aspenwood which had
at all material times been functioning under that name. R. at 68.

67. The lower court held that all of the information about Mr. Quinlan was
untimely presented to the court. R. at Transcr. of Oral Argument, June 19, 2014, at 48-
51.

68. In order to operate a real estate agency using the name of RE/MAX, real
estate agents or a real estate company must make an application to RE/MAX
International to receive the franchise rights to operate under RE/MAX’s name. See
citation to para. 73, below.

69. In April, 2006, RE/MAX International granted to Aspenwood the rights to
use the name RE/MAX and operate under that name, adding Elite. The Contract between
RE/MAX International and Aspenwood states:

“...[y]ou [Aspenwood] are hereby granted a limited, non-exclusive
license . . . to use the RE/MAX Marks, but only for the duration of
this Agreement and only in connection with the operation of the

Office and the Permitted Real Estate Service Activities specified in
this Agreement. . ..

(The Franchise Agreement, page 6, para. 4. A. (emphasis added) (see the Franchise
Agreement as Supplement A hereto). See the mention thereof, R. at 7808-7810, 8092-
8094 - Oral Arg., 6/13/14: 36:14-37:- ; 52:14-53:17; 73:11-23; 110:8-111:10; 118; 16-22.
The franchise agreement was produced before the district court in Davis County in a

collateral attempt by SSS to reverse the district court in Weber county, by raising the

XXX1



same issues about the RE/MAX dba which were raised in the lower court in this case.
See that case, Civil Case No. 130701109 (Second District Court, Davis County).

70.  Four things are clear from the above contract language: (1) only
Aspenwood had the right to use the RE/MAX name/mark’s; (2) that use was restricted to
real estate services, (3) of Aspenwood, and (4) the right to use the name RE/MAX Elite
is only valid during the duration of the franchise agreement.

71.  The franchise agreement continued by making it clear that not even
Aspenwood, let alone one of its brokers or agents such as Mr. Quinlan, could assign the
right to the use of the name to anyone for any purpose:

“Your Limited License does not give you the right to sublicense or to
transfer (apart from an approved transfer under Section 12) the RE/MAX

Marks or to allow any third party to use your Office trade, fictitious or
assumed name for any purpose whatsoever.

Id. Exh. A, franchise agreement, p.6, para. 4.A (emphasis added).
72.  The franchise agreement made it abundantly clear that no agent of
Aspenwood had the right to use the name RE/MAX, let alone the right to assign that right

to another, as SSS induced Mr. Quinlan to attempt:

“You acknowledge and agree that no one employed by your Office in any
capacity or affiliated with your Office as a Sales Associate has any direct or
independent right or license to use the RE/MAX Marks, but rather that their
use of the RE/MAX Marks comes under and is subject to your Limited
License to use such marks as set forth in this Agreement.

Id. Exh. A, franchise agreement, page 7, para. 4. A. (4)(emphasis added).
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73.  The franchise agreement also made it clear that not even Aspenwood, let
alone some person no longer affiliated with Aspenwood, had the right to assign any of the
franchise rights to any other:

“You understand and acknowledge that _the rights and duties created by this
Agreement are personal to you, or if you are a Business Entity, your
Owners, . . .Accordingly , neither this Agreement , the Franchise, . . . nor
any interest (defined below) belonging to you or your Owners may be
voluntarily, involuntarily, directly or indirectly, sold, leased, conveyed
given away, sub franchised, pledged, mortgaged, assigned transferred,
encumbered or otherwise disposed of by you or your Owners . . . without
our prior approval.

Id. Exh. A, franchise agreement, page 26-27, Para. 12. B (emphasis added).

74.  Besides the former agent of Aspenwood, Dale Quinlan, never having had
any right to use the name RE/MAX, nor the right to assign the use of the name to the
plaintiff, Mr. Quinlan was not even an officer of agent of Aspenwood at the time of his
attempted assignment to SSS in 2013.

(Facts as to Dale Quinlan severing all ties with RE/MAX Elite prior to his attempted
assignment of rights in RE/MAX to SSS)

75.  In about May, 2005, the Real Estate Division of the State of Utah
investigated the actions of Dale Quinlan regarding an improper real estate transaction.
Aplt.’s Br. at 69. R at 8093. That investigation resulted in Dale Quinlan surrendering his
real estate broker’s license on July 20, 2005, although the Division allowed him to retain
his license as a real estate sales agent. Aplt.’s Br. at p. 69 (Quinlan “agreed to surrender
his current broker’s license effective July 20, 2005” (Emphasis in the original)). /d. R.

at 8092-8093.
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76.  Dale Quinlan’s surrender of his broker’s license was in July of 2005;
Aspenwood made Skip Wing its principle broker. R. at 7808-7810. paras. 10-6; 8092-
8094.

77.  In November, 2006, the owners of Aspenwood Corp. and Dale Quinlan
agreed that the other owners would buy Mr. Quinlan’s ownership share of the corporation
for $10,000. R. at 7808-7810, paras. 7-8. Oral Arg. 6/18/14; 36:11-37; 73:11-23; R. at
8092-8094.

78.  Dale Quinlan, though no longer an owner of the company, stayed on as a
sales agent, but only until April 27, 2007 when he left Aspenwood and ceased all ties
thereto. R. at 7808-7810, paras. 7-9; R. at 8092-8094. The other owners of Aspenwood
bought him out for the $10,000. /d.

79.  After April 27, 2007, Dale Quinlan had nothing to do with Aspenwood dba
RE/MAX Elite, and had absolutely no rights, ownership or other interests in Aspenwood
dba RE/MAX act as an agent thereof or assign to anyone, property and property rights of

Aspenwood. Id. Paras. 8-9; R. at 8093-8094.
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ARGUMENT

POINT I: IN GRANTING SUMMARY JUDGMENT, THE LOWER

COURT RELIED UPON OVERWHELMING, UNDISPUTED EVIDENCE

THAT THERE WAS NO ACCESS TO THE PROPERTY, AND THAT SSS

REFUSED TO SELL BY WARRANTY DEED AS REQUIRED BY THE

REPC, WHICH JUSTIFIED THE BUYER IN NOT PROCEEDING WITH

THE PURCHASE.

The lower court concluded, “the transaction failed because SSS could not
guarantee access to the property [from a public way]. That’s the bottom line.” Aplt.’s Br.
at 52 and 64 (quoting the lower court); R at 8389 and Exhibit A hereto. The lower court
was correct, even viewing the evidence in a light most favorable to SSS.

In order to avoid summary judgment, SSS argues that there was access: “[s]eller did
have access to the land” (Aplt.’s Br. at 54, part 1.); SSS “always maintained there was
access to the property” (/d. ). However, as it’s “evidence” that SSS had access, SSS
merely asserted: (A) without foundation, its owner’s lay opinion; (B) the fact that SSS
could later sell the Property so there must have been access, (C) the sale did not
contemplate access, and (D) the buyer breached the contract by not buying. See Aplt.’s
Br. at 42, 52, 56, 64 and 66. Each of these will be discussed under same letters, below.

(A) To try to demonstrate access, SSS’s owner merely, without foundation,

gives his lay opinion: “I remain of the opinion that since acquiring the additional property

[the Strip] . . .SSS did have right-of-way to the Allen parcel and the original parcel”.

Aplt.’s Br. at 54. Thus all that SSS relies upon is an unfounded, self-serving, lay opinion
of the party itself that he believes there was access. And that opinion does not even assert

access to a public road across all three intervening properties, that is, not across the



Byram and the Monastery and the Allen properties. He states only that SSS has access “to
the Allen parcel,” and not across it, let alone across the two properties. (Regarding the
existence of the three intervening properties, see Facts, above, paras., 7, 26, 27, and 39).
Id. SSS always had access to the Allen property because it was adjacent to the Property.
“Even in a light most favorable to SSS, its “evidence “is totally inadmissible and
unreliable to show real, enforceable access from the Property to a public road.

And SSS’s unfounded, lay opinion is presented in the face of overwhelming,
undisputed evidence to the contrary upon which the lower court relied. That
overwhelming, competent evidence included: the prior decision of another district court
that arguments as to the existence of access were frivolous (Facts, above, paras. 3-5);
there were no material changes in the facts after that opinion except the irrelevant strip,
(/d.); the opinions of no less than three separate title companies (Facts, above, paras. 12-
20; 34-35), one of which was engaged by SSS itself (Facts, above, paras. 18-20); the
opinion of an independent title officer whom SSS trusted, plus that of one other
lawyer/title officer (Facts, above, paras. 21-30; 38 ); the opinion of a skilled property
lawyer whom SSS engaged to assist it with access issues — Gretta Spendlove (Facts,
above, paras. 48-56); the statement of SSS’s in-house lawyer that there was no access —
Nina Cleere (Facts, above, paras. 53-56); SSS’s own actions in trying to change from
deeding the Property by general warranty deed as required by the REPC (Facts, above,
para. 10), to deeding by special deed (Facts, above, paras. 47-52, 56); the statement of
one of the three intervening property owners that there is no access across his property.

(Facts, above, paras. 27, 39).
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As to the strip, after the adverse opinion by the other district court that arguments
as to existing access were frivolous, SSS bought a strip of adjacent land and argued that
that yielded access. Facts, above, paras. 6-8. However, the Strip was on the other side of
the Property from any public road, and from the three intervening properties between the
Property and the public road. Facts above, para. 6-8. Some of the expert’s/lawyer’s
specifically considered SSS’s later acquired Strip, yet concluded that there was still no
access to the Property. Facts, above, paras. 27-28, 35, 44, 55-56.

The lower court properly concluded that summary judgment was appropriate.

(B)  SSS argues that because it was able to buy the Property originally, and able
to sell it after the transaction at issue failed, then there must have been access. Aplt.’s Br.
at 57, Part 4. However, purchase and sale of the Property alone doesn’t prove access.
Purchase and sale of property without access is all right, as long as the parties know of
the lack of access, and agree to proceed notwithstanding. For example, when SSS bought
the Property from SITLA, SITLA properly warned SSS that, “There is likely no access to
the [P]roperty”, and that SITLA “is not guaranteeing access.” Facts, above, para. 2.
Undoubtedly SITLA had to sell the Property for a bargain because access could not be
guaranteed. The same would be true of the sale of the Property after the sale at issue
failed. Still Standing’s later sale of the Property was for $1 million plus, instead of the $4
million plus price in the REPC at issue. R. at 3672-3673. (Schvaneveldt Decl. para. 22).
Likely, SSS had learned its lesson and warned the buyer that there was no access, thus
driving the value down. The mere sale does not prove there is access. Just because some

people buy under some circumstances such as no access, that does not mean that that



transaction proves that the terms in all other REPC’s are the same. That is also true where
the REPC at issue required a general warranty deed (Facts, above, paras. 9-10) and the
proposed buyers in this case desired use of the Property other than by helicopter. That is
especially true where the later purchase was by special deed, for far less, with the buyer’s
knowledge of the lack of access.

SSS even admits that this last sale was by special warranty deed and not general
warrantee deed as required in the REPC at issue. Aplt.’s Br. at 57-58. SSS tried to sell
the Property to the buyers at issue by special deed also, but buyers required SSS to follow
the REPC and sell by general warranty deed. Facts, above, para. 10, 50-52, 54-56.

(C)  SSS alleges that the sale never contemplated access to the Property. Aplt.’s
Br. at 56, part 3. It seems axiomatic that one who buys property should not need a
helicopter in order to set foot on the property, unless that party is so advised and agrees
thereto in advance. Normal sale of property contemplates that the buyer will enjoy full,
unrestricted, beneficial use of and access to the Property.

We were not able to find cases in Utah directly on point which stand for the
proposition that a warranty deed necessarily includes access, without some notice
of the lack of access to the buyer. We were able to find the following cases which
hold that a general warranty deed implies or necessarily includes legal access to the
property. In Haines v. Old Republic Nat. Title Ins. Co., 178 P.3d 1086 (Wyo.
2008), the Wyoming Supreme Court held that “when property completely lacks

[legal] access, it is usually held that its title is unmarketable.” Id. at 1090 (citation
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omitted) (holding that where insured brought action against title insurer to require
it to obtain a recorded easement or right of access but had already obtained an
order establishing a public road, the public road provided access and made title
marketable).

In Hinton v. Hardwoods, Inc. v. Cumberland Scrap Processors Transport,
LLC, 2008 WL 5429569 (Ct. App. Ky. 2008), the court held that a purchaser’s
refusal to purchase property, where the seller could not obtain a right of access,
was valid because the purchaser was purchasing the property for the purpose of
conducting an industrial business. Unrestricted access to a public thoroughfare
was vital for such an industrial property. Absent a legal right of access, the
property was landlocked. /d. at *5 (the property is landlocked, rendering it useless
to the purchaser, and therefore the title was not marketable). In that case, as in
ours, the contract of sale did not include a specific declaration that legally
enforceable access to the property was a condition to the agreement. The contract
was silent on whether or not there would be access.

We did find one Utah case on access, Mostrong v. Jackson, 866 P.2d 573
(1993), in which a property was sold which had two accesses: one dirt road from
the north, and a permissive one to the south across another’s property, but which
later had been accepted by the County as a public road. Id. at 576. The Supreme

Court held that the buyers failed to demonstrate that title included no access for



several reasons, including, “the Jacksons [sellers] and /or Security Title had
obtained legal access to the property via the north road, and tentatively via the
south road . . . pending only final arrangements with Millard County.” Id. In
addition the seller agreed to “undertake to cure defects if it can be done in . .
reasonable diligence . . . Id. In addition, the sellers told the buyers of the
permissive use of the south road, and “[S]uch actual knowledge, pursuant to the
Sinks case, prevents a claim of unmarketable title.” Id.

In fairness to the court, we were able to find one jurisdiction which held that
lack of access did not necessarily make the property unmarketable — Colorado.

Indeed the sale here contemplated that the buyers would have full use and
enjoyment of the property by way of a general warranty deed, however SSS would
not supply one. Facts, above, paras. 47-56. Absent notice to a buyer of lack of
access, and the buyer’s willingness to buy notwithstanding, a sale would not be

proper.

(D)  SSS alleges, without evidence, that the buyer’s plan to flip the property

failed, therefore buyers did not proceed with the sale, and breached the REPC. Aplt.’s Br.

at 55, part 2. However, there was no evidence that the plan to flip the Property caused the
buyers not to buy. It was the lack of access to the Property, and the refusal of the sellers
to provide a warranty deed, which breached the REPC. See Facts, above, paras. 42-44

(buyers would not proceed because no access), 46 (buyer’s buyer would not proceed for

(@)}
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that same reason); 47-54 (SSS refused to provide a general warranty deed as required by
the REPC).
Because it was undisputed that only SSS is responsible for the failure of the sale at

issue, the lower court did not err is granting summary judgment in favor of RE/MAX.

POINT II: CONCERNING THE BREACH OF CONTRACT AND
IMPLIED CONTRACT CLAIMS, SSS ITSELF ASSERTS THAT
THERE NEVER WAS A CONTRACT; AND EVEN IF THERE
WERE, THERE WAS NO AFFIRMATIVE OBLIGATION OF
RE/MAX THEREUNDER WHICH COULD HAVE BEEN
BREACHED.

SSS asserts alleged contract claims arising out of a “confidentiality
agreement”, and no other agreement. See Aplt’s Br. at Exhibit 4, and at 44, 49-50,
63. However, SSS is not a party to that agreement. A quick review of the agreement
shows only two signators: (1) Nina Cleere for the “Discloser Stake Center Locating,
Inc.”; and (2) Tim Shea for “Recipient RE/MAX Elite”. R. at 3200 or Aplt’s Br.
Exhibit 4, page 3. SSS is mentioned along with Stake Center Locating in the first
paragraph of the confidentiality agreement, but SSS did not sign off on it. Because
SSS is not a party to the agreement, it cannot make any claims thereunder.

Even if SSS had been a signator and party to the agreement, the agreement is still
irrelevant. No specific confidential information is alleged to have been disclosed by Tim
Shea (a RE/MAX agent) which he passed on to the buyers, let alone any shown to have
had any effect on the transaction. During this litigation, if SSS objected in any way to any
disclosures of confidential information, he could have raised that, which he did not. The

buyers stated under oath that the lack of access and lack of a general warranty deed or



other guarantee of access caused them not to go forward with the purchase of the land
Property, not some confidential information disclosed by RE/MAX.. See Facts, above,
paras. 41-43,47-52, 54, 56. Because the transaction failed as a result of there being no
access, and of the seller’s refusing to give a general warranty deed, any other alleged
breaches that did not cause the failure of the sale, would be irrelevant anyway. See, also,
Point V, below, for other alleged breaches of duty or other alleged wrongs. See, also,
Point III, below, regarding lack of causal effect.

SSS’s owner, Mr. Schvaneveldt, confirmed in sworn testimony that there were no
contracts between SSS and RE/MAX, and that he would not enter into any such
contracts. He stated that he had discussions with Tim Shea, RE/MAX’s agent, about the
Property and another nearby 15 acre parcel for sale. He continued that (1) he refused to
enter into a sales contract with Mr. Shea or with any other real estate agent or agency, but
(2) if Mr. Shea brought him a buyer, he would pay Mr. Shea a 3% commission. Mr.
Schvaneveldt testified:

“And he [Tim Shea of RE/MAX] says, ‘What will you give me if I
find somebody to buy it [the Property]?’ And I said, ‘I’ll give you
three percent. We’re not going to sign with any real estate

companies or anything like that, [concerning the sale of the
Property] ...””

See Facts, above, para 59. RE/MAX had no duty to do anything such as seek out a buyer,
use its best efforts, etc., but if RE/MAX happened to bring a buyer, SSS would pay a
commission. That being the case, there would be no contract duties, express or implied,
which existed between RE/MAX or its agents and SSS. That being the case, there could

was no breach. See also Point VIII, below regarding fiduciary duties.



Also, the REPC provided that RE/MAX represented the buyers in the transaction,
and not the seller, SSS. In the REPC at page 2, para. 5, it is clearly stated that Tim Shea
and RE/MAX are the buyer’s agent. In that paragraph, there are also lines left blank
where the real estate agent for the seller could be inserted. See Aplt.’s Br. Exh. 4, REPC
dated 2/7/06, para. 5. Those lines are left blank because SSS was unrepresented in the
transaction, as he testified he would be, above.

Also confirming the above, SSS was selling the Property “by owner”. See the For
Sale By Owner agreement (FSBO) between SSS and RE/MAX. R. at 3238-3239. The
FSBO states that the parties thereto are RE/MAX and “Chuck [Schvaneveldt] and
Cathy Code”. R. at 3238-3239. SSS admits that, “None of the plaintiffs [RE/MAX]
were parties to the FSBO and none of the agents had standing to sue SSS .. .” Aplt.’s
Br. at 68. Thus the FSBO cannot serve as a basis for breach of contract or contract related
claims.

Because admittedly there were no contracts between the sellers and RE/MAX,
whereby RE/MAX had duties toward the sellers, there was no breach by RE/MAX,
and RE/MAX was entitled to summary judgment on SSS's claims of breach of
contract, and of express and implied covenants.

POINT III: UNDER ALL OF SSS’S THEORIES OF LIABILITY, A
CAUSAL CONNECTION BETWEEN THE ACTIONS OF RE/MAX
AND THE ALLEGED DAMAGES FAILS, AS A MATTER OF LAW.

A causal connection between the actions of a defendant and the alleged
damages, is an element of any tort case, negligent or intentional, and any contract

case. See e.g. Bair v. Axiom Design, LLC, 2001 UT 20, P24 (a plaintiff seeking to



recover for breach of contract must prove that the damages she seeks were caused by
the breach); Crestwood Cove Apartments v. Turner, 2007 UT 48, P30 (in the
professional liability context a "plaintiff must plead and prove ... a causal
connection between the breach of duty and the resulting damages" .); Raab v. Utah
Railway Company, 2009 UT 61, P19 ("well-established rule that a plaintiff must
prove that the defendant's negligence was the proximate cause of his injuries."); (See
also Holmstrom v. C.R. England, Inc., 2000 UT App 239, P32).

Although cause is often a matter of fact, where facts are undisputed, and at
certain other times, the issue of cause can become a matter of law. See, e.g. Raab v.
Utah Railway Company, 2009 UT 61, wherein the Utah Supreme Court

differentiated between cause in fact and legal cause. In Raab the court stated:

"[P]roximate cause issues can be decided as a matter of law
when a determination of the facts falls on either side of two
opposite ends of a factual continuum [:] ...(i) when the facts are
so clear that reasonable persons could not disagree about the
underlying facts or about the application of a legal standard to
the facts, and (ii) when the proximate cause of an injury is left to
speculation so that the claim fails as a matter of law."

Raab at P32, quoting Harline v. Barker, 912 P.2d 433, 439 (emphasis added).
In the case at bar, causation could be decided as a matter of law. As to causation,
the lower court held that only SSS caused any damages:

Still Standing’s claims fail because it cannot prove that Shea
[RE/MAX’s agent] and RE/MAX caused any damage to Still
Standing. The transaction failed because Still Standing could not
guarantee an access to the property.

Aplt.’s Br. at 52, Part C. (Emphasis added). The lower court recognized that SSS made

')



several claims of RE/MAX’s bad conduct, but that they were irrelevant to the cause of

the sale’s failure:

“Even if Shea [RE/MAX’s agent] and RE/MAX acted improperly
in some way . . .the simple truth is that the actions of Shea and
RE/MAX did not cause the transaction to fail; therefore, Still

Standing cannot prove that they were damaged in any way by the
actions of Shea and RE/MAX.”

Aplt.’s Br. at 42. R. at 8389, 53:18-54:13. (Emphasis added). See Point V, below, for a
list of those allegedly improper acts and responses thereto, as to their lack of any cause.
In the present case, it is undisputed that the failure of the transaction at issue
resulted from SSS’s inability to provide access to the Property, and their refusal to give a
general warranty deed. Point I, above. Therefore RE/MAX did not cause any damages
to SSS under any theory of liability, and summary judgment in favor of RE/MAX was
correctly granted. See also Point IV, below, concerning SSS’s actual knowledge,
directly and through its lawyers, of the lack of access to the Property. And thus, any
alleged improper conduct of RE/MAX did not cause the failure of the transaction, and
were irrelevant, as found by the lower court, above.
POINT IV: THE LOWER COURT PROPERLY GRANTED SUMMARY
JUDGMENT IN THE FACE OF SSS’S ACTUAL KNOWLEDGE OF
THE LACK OF ACCESS, AND IT’S RESULTING ATTEMPT TO SELL
BY SPECIAL DEED INSTEAD OF WARRANTY DEED.
SSS argues that it did not have knowledge of any lack of access to the Property
because there was access. Aplt.’s Br. at 54, part 1. However, SSS not only had no

access, it knew there was no access, and should not now be heard to blame others for the

failure of the sale.
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SSS was first advised of the problem with access by SITLA, at the time the
Property was purchased. See Facts, above, paras. 1-2. Thereafter, a state District Court
judge found that the assertion that access existed was frivolous. See Facts, above, para.
3-4. SSS was aware of this notice and was a party to this case.

Then SSS purchased a Strip of property which contained an easement across
its own narrow width. See Facts, above, para. 6-8. The Strip was on the other side of
the Property from the three intervening properties which caused the Property to be
landlocked. See Facts, above, para. 6-8. Thereafter, the Strip was made known to title
officers, who, considering the Strip and the Property, still found no access. See Facts,
above, paras. 27-28, 35, 44, 55-56. SSS had access to and knowledge of these title
reports, at least one of which was ordered by and prepared for SSS for the closing. Facts,
above, para. 17-20. Because of SSS’s knowledge of the access problem, SSS consulted a
property lawyer, Gretta Spendlove, to look at access. After review, that property lawyer
was uncomfortable in stating that either the Strip or anything else provided access to a
public road. See Facts, above, paras. 49-52, 54, and 56. She was an agent of SSS; her
knowledge was SSS’s. SSS’s own in-house lawyer admits that she also was aware that
there was no access. Facts, above, para. 53-56. In addition, SSS was aware that at least
one of the adjacent property owners would try to block access, and cause trouble. See
Facts, above, para. 55. Because SSS had actual knowledge of lack of access, its lawyers
advised it not to execute a warranty deed as required by the REPC (Facts, above, para.

10), and only to give the buyers a special deed not guaranteeing access. See Facts, above,



para. 50-56. These undisputed facts were overwhelming.

Because SSS had actual knowledge of the lack of access, and refused to give a
general warranty deed to the buyer’s as requested in the REPC, it alone was at fault and
should not now be heard to complain. The lower court properly granted RE/MAX

summary judgment.
POINT V: BESIDES LACKING CAUSAL EFFECT, SSS’S LITANY OF
ALLEGED IMPROPER ACTIONS BY RE/MAX ARE RED HERINGS
LACKING MERIT WHICH DO NOT CREATE DISPUTES OF
RELEVANT FACTS.

SSS lists several alleged improper acts on the part of RE/MAX, however all of
them lack merit and should be disregarded.

As stated in Point III, above, the lower court held that even if the RE/MAX
parties “acted improperly in some way . . . the simple truth is that the actions of
[RE/MAX] did not cause the transaction to fail.” Aplt.’s Br. at 42. quoting the district
court judge in oral argument. See Transcr. at 53:18-54:13; R. at 8389. (Emphasis
added). The court also held that many of SSS’s claims were red herrings, having no
effect, Aplt.’s Br. at 66. R. at 8382. The lower court was correct.

All of the matters below lacked any causal effect. Besides lack of cause, there
are other reasons why the alleged improper actions are irrelevant and fail as outlined

below. They are without merit and do not result in relevant disputes of fact. Those

other reasons besides lack of cause will be discussed separately below:
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a. Confidentiality agreement. SSS states there exists a confidentiality

agreement (Aplt.’s Br. at 14, para. 1, and at 44, 62, and 63), and that RE/MAX breached

that agreement. See Point II, above, in that regard.

b. Tim Shea’s experience. SSS alleges that Tim Shea was inexperienced and

incompetent. Aplt.’s Br. at 45. SSS alleges that he had held his license for only a year and
a half, and never had a six figure commission before. Aplt.’s Br. at 15, para. 5. The
alleged lack of competence was not demonstrated, nor how any alleged incompetence
affected the sale. Such allegation was irrelevant.

In addition, Tim Shea had successfully completed all educational and testing
requirements of the State of Utah to be licensed and deemed competent enough to hand<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>