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I. JURISDICTION.

This matter has been certified to this Court by the
Honorable Judge Thomas Greene of the United States District
Court for the District of Utah, Northern Division, pursuant to
Utah Rules of Appellate Procedure, Rule 41. The matter is
within the jurisdiction of the Utah Supreme Court pursuant to
Article 8 Section 3 of the Utah Constitution and Utah Code Ann.

§ 78-2-2(1).

II. ISSUES PRESENTED FOR REVIEW.

Judge Greene has certified the following question to
this Court for consideration:

Does an action for termination of employment based
upon the public policy exception to the employment-at-will
doctrine for violation of or refusal to violate Federal, other
state, or Utah law, sound in tort or contract?

Defendants believe that in order to consider that
question in the context of this dispute, this Court should also
examine whether the facts as alleged by the plaintiff are
sufficient to satisfy the public policy exception to the
at-will employment doctrine as that doctrine has been
articulated to date by this Court. See Utah Rules of Appellate
Procedure, Rule 41(d) (providing for this Court's review of the

record in a Rule 41 certification matter in answering the

substantive question posed by the United States District Court).



Additionally, defendants believe that the issue
certified by Judge Greene is mooted by new case law from the
United States Supreme Court, released after the certification
of this matter to this Court. Therefore, defendants submit
that it is appropriate that this Court address the issue of
whether the certified question has become moot because the

state law causes of action are preempted by federal law.

ITI. NON-CASE LAW AUTHORITY.

This matter requires the interpretation of several
portions of the Employee Retirement Income Security Act of 1974
(ERISA), 29 U.S.C. § 1001, et seq., including 29 U.S.C. § 1140

(ERISA Section 510) which provides:

It shall be unlawful for any person to
discharge, fine, suspend, expel, discipline,
or discriminate against a participant or
beneficiary for the purpose of interfering
with the attainment of any right to which
such participant may become entitled under
the plan, this title, or the Welfare and
Pension Plans Disclosure Act.

This matter also requires an interpretation of the
ERISA preemption clause which is contained at 29 U.S.C § 1144

(ERISA § 514). The ERISA preemption states: "the provisions



of this title and title IV shall supersede any and all state
laws insofar as they may now or hereafter relate to any
employee benefit plan described in section 4(a) and not exempt

under 4(b) [any ERISA-covered plan]."

IVv. STATEMENT OF THE CASE

A. Course of Proceedings.

Plaintiff is a former employee of Browning. Plaintiff
filed a Complaint against Browning and David W. Rich,
Browning's personnel manager and a member of the committee that
administers Browning's pension plan, on October 30, 1987.

That Complaint asserts three causes of action: a
claim that plaintiff was constructively discharged from
Browning's employ in violation of ERISA; a claim for breach of
employment contract; and a claim that his employment was
wrongfully terminated in violation of Utah public policy. A
copy of plaintiff's Complaint is included in the Addendum to
this Brief.

Plaintiff alleges that by undertaking certain actions
constituting a breach of his employment contract and a
violation of Utah public policy, Mr. Rich also violated ERISA.
Plaintiff's Complaint states: "Defendant Rich's conduct in

using the Browning Pension Plan as part of the scheme to



terminate [plaintiff's] employment in violation of defendant
Browning's contract with [plaintiff] constitutes a breach of
defendant Rich's fiduciary duty as a member of the Committee
which is the Plan Administrator . . . and a violation of . . .
[ERISA]", Complaint paragraph 14.

The Complaint further alleges that Browning knowingly
participated in Mr. Rich's breach of his fiduciary duty as part
of its own scheme to terminate plaintiff's employment and that
Browning's participation in Mr. Rich's alleged breach "in
violation of its contract with [plaintiff] and the public
policy of the State of Utah constitutes a violation of ERISA."
Complaint, paragraph 15 (emphasis added).

On September 27, 1988, defendants filed a motion
seeking to dismiss plaintiff's non-federal claims. In that
motion they argued that plaintiff's state law causes of action
were preempted by Section 514 (29 U.S.C. § 1144) of ERISA and
that Utah law did not recognize plaintiff's contract and public
policy claims. Judge Greene granted that motion in part and on
December 21, 1988 dismissed plaintiff's third cause of action
(wrongful discharge in violation of public policy). He did so
on the ground that Utah law did not recognize a cause of action
for wrongful discharge from employment. See Order re

Defendants' Motion to Dismiss plaintiff's Non-Federal Claims



99 1, 3. A copy of that Order has been included in the
Addendum to this brief.

After this Court published its decision in Berube v.
Fashion Center, Ltd., 771 P.2d 1033 (Utah 1989), plaintiff
persuaded Judge Greene to restore his third cause of action on
the basis that Utah law now recognizes a cause of action for
wrongful discharge from employment.

Judge Greene concluded that the cause of action
sounded in tort rather than contract and that plaintiff could
be entitled to an award of punitive damages on that claim.
Order dated January 23, 1990. A copy of Judge Greene's Order
is included in the Addendum to this Brief.

Judge Greene certified that issue to this Court for
its consideration.

B. Facts Relevant to the Issues Presented for Review.

Defendants submit the following undisputed facts which
are relevant to this Court's determination of the second issue
articulated by defendants in Section II, supra: whether Utah
law would recognize the facts asserted by plaintiff as
sufficient for a finding of discharge in violation of public
policy, as Utah law recognizes that doctrine.

1. Plaintiff began his employment with Browning
in 1953. Deposition of Vern L. Peterson ("Peterson

Deposition”) at 18.



2. In 1982, plaintiff became general manager of
Browning's facility in Arnold, Missouri and moved to Missouri.
Peterson Deposition at 20.

3. Plaintiff retired from Browning's employ on
October 31, 1984. Peterson Deposition at 20.

4. In his Complaint, plaintiff alleges that he
was constructively discharged because he "opposed certain
unlawful actions purposed by other officers and division
managers of defendant Browning and because he conscientiously
carried out his duties as Customs Officer and as a corporate
officer." Complaint, Third Claim for Relief § 23.

5. Plaintiff further alleges that Browning's
"discharge of [him] for exercising his duty of loyalty and care
in the affairs of the corporation and for conscientiously
performing his duties as Customs Officer as required by the law
of Utah and the law of the United States violates the public
policy of Utah and constitutes wrongful termination."
Complaint, Third Cause for Relief ¢ 24.

6. At his deposition, plaintiff agreed that
what "really led"” to his separation from Browning was
"backstabbing” of him by other Browning employees because they
were "jealous" of plaintiff's rise through the corporate

ranks. Peterson Deposition at 199-200.



7. Plaintiff also felt that his treatment of
certain customs situation "had something to do with" his
retirement from Browning. Peterson Deposition at 203.

8. Plaintiff identified several situations
dealing with custom law as the basis for his allegations of
paragraph 23 in his Complaint. Those situations consisted of
an issue concerning the importation of pistol parts from Japan,
an incident involving the use of a Browning import permit to
ship certain Beretta pistols to the United States, a situation
surrounding the closing of a warehouse in Montreal, and a
situation involving the importation of golf products. Peterson
Deposition at 162, 164, 188, 189, 195-196, 192.

9. According to plaintiff, only Don Gobel,
President of Browning North America, had (with the possible
exception of Browning's Board of Directors) actual authority to
terminate plaintiff's employment relationship with Browning.
Peterson Deposition at 147-148.

10. Plaintiff testified concerning the issue of
the importation of the pistols from Japan that he had a
conflict with another Browning officer over the issue and
believed that officer desired him to ignore the instructions
given to him by Mr. Gobel that plaintiff was to abide by the
letter and the spirit of customs laws. Peterson Deposition at

162-166, 191-192.



11. Plaintiff did not inform Mr. Gobel of the
incident and felt that the repercussion from the incident was
that he was "bad mouthed" for being uncooperative by the other
Browning officer involved. Peterson Deposition at 162-166.

12. Concerning the import of the Beretta pistols
from Italy, plaintiff testified that he had a conflict with
another Browning officer when he as Customs Officer indicated
that certain Beretta pistols could not be imported under a
Browning license. Peterson Deposition at 190-191.

13. Plaintiff discussed the incident regarding
the Beretta pistols with Don Gobel who in no way suggested that
plaintiff should not follow customs reqgulations. 1Indeed,

Mr. Gobel is described by plaintiff as "an incredible stickler
for adherence to customs practices." Peterson Deposition at
191-192.

14. Concerning the closing of a Browning
facility in Montreal and the customs duties relative to that
project, plaintiff believed only that his insistence on strict
adherence to customs practices led to a perception that he was
not "cooperative." Peterson Deposition at 192-194.

15. Plaintiff has no reason to disbelieve
Mr. Gobel when he says that he was unaware of the Montreal

situation. Peterson Deposition 192-194.



16. Plaintiff's final allegation regarding
customs law is that Don Gobel was on one occasion "not pleased"
that plaintiff could not achieve the customs preference on
certain golf products that Mr. Gobel had suggested in a
memorandum. Peterson Deposition at 196.

17. The above incidents are the only allegations
concerning customs law that plaintiff alleges support the
allegations of paragraph 23 of his Complaint. Peterson
Deposition at 196.

18. The only other situation that plaintiff
alleges in support of his allegations of paragraph 23 regards
the payment of a particular tax imposed on merchants by the
state of Missouri. Peterson Deposition at 201-202.

19. Plaintiff's testimony concerning the
non-payment of the Missouri tax is that he believed his
predecessor as manager of the Arnold facility had undervalued
some inventory for purposes of payment of the Missouri
Merchant's tax. Plaintiff believed that Mr. Gobel was aware of
this situation and asked another Browning officer to handle
it. Peterson Deposition at 182-185.

20. Plaintiff's testimony on the foregoing issue
was corroborated by Mr. Gobel at his own deposition, at which

he testified that he simply asked another Browning officer to



investigate the situation with the Missouri tax and take care

of the problem in Missouri. Mr. Gobel then heard no more about

the matter.

V.

VI.

Deposition of Don Gobel at 132-133.

SUMMARY OF ARGUMENTS.

A.

B.

c.

ARGUMENT .

A.

THE ISSUE CERTIFIED BY JUDGE GREENE IS MOOT
BECAUSE THE PUBLIC POLICY CLAIM ASSERTED BY
PLAINTIFF IS PRE-EMPTED BY SECTION 514 OF ERISA
(29 U.S.C. § 1144).

CONSISTENT WITH ITS DECISION IN BERUBE, THIS
COURT SHOULD FIND THAT ANY CAUSE OF ACTION
AVAILABLE UNDER UTAH LAW FOR WRONGFUL DISCHARGE
FROM EMPLOYMENT IN VIOLATION OF PUBLIC POLICY
SOUNDS IN CONTRACT AND NOT IN TORT AND THEREFORE
PUNITIVE DAMAGES ARE NOT AVAILABLE TO PLAINTIFF.

PLAINTIFF HAS NOT ASSERTED FACTS SUFFICIENT TO
FALL WITHIN THE PUBLIC POLICY EXCEPTION TO THE AT
WILL DOCTRINE AS IT HAS BEEN ARTICULATED IN THIS
COURT'S OPINION IN BERUBE.

THE UNITED STATES SUPREME COURT'S DECISION IN THE
INGERSOLL-RAND COMPANY v. McCLENDON, 59 U.S.L.W.
4033 (DECEMBER 4, 1990) MOOTS THE ISSUE CERTIFIED
TO THIS COURT BY JUDGE GREENE.

As explained above, plaintiff's allegations intermesh

his claims under Utah law with his claims under ERISA.

Plaintiff has essentially alleged that Browning used its ERISA

-10-



governed pension plan as part of a "scheme to terminate
[plaintiff's] employment in violation of . . . (his contract)
and the public policy of the State of Utah." Complaint ¢ 15.

Plaintiff's Complaint explains the relationship
between defendant Rich's conduct as a Browning pension plan
fiduciary and Browning's breach of Utah public policy as
follows:

Defendant Rich's conduct in using the

Browning pension plan as part of a scheme to

terminate [plaintiff's] employment in

violation of defendant Browning's contract

with [plaintiff] and the public policy of

the State of Utah constitutes a breach of

defendant Rich's fiduciary duty as a member

of the Committee which is Plan Administrator

of the Browning Pension Plan . . . and a

violation of . . . [ERISA].

Complaint § 14.

The Complaint goes even further and asserts that Browning
knowingly participated in Rich's breach of his fiduciary duty
under ERISA as part of its own scheme to remove plaintiff from
his employment and asserts that Browning's acquiescence in
Rich's alleged breach "in violation of its contract with

Peterson and the public policy of the State of Utah constitutes

a violation of ERISA." Complaint ¥ 15 (emphasis added).

-11-



Since the Complaint did not allege a specific section
of ERISA that had been violated by defendants, defendants posed
an interrogatory asking plaintiff to identify the section of
ERISA that they had allegedly violated. 1In response, plaintiff
alleged that Section 510 of ERISA (29 U.S.C. 1140) was breached
by defendants.l/

Section 510 provides:

[I]t shall be unlawful for any person to
discharge, find, suspend, expel, discipline,
or discriminate against a participant or
beneficiary . . . for the purpose of
interfering with the attainment of any right
to which such participant may become
entitled to under the plan, this title, or
the Welfare and Pension Plan Disclosure

Act . . . .

1/ plaintiff's Interrogatory Answers also alleged that
defendants had violated ERISA §§ 502 and 409 (29 U.S.C.

§§ 1140, 1132). Plaintiff's Response to Defendants' First Set
of Interrogatories and Requests for Production Documents,
Interrogatory No. 1l(e). Section 502 is simply the statute
authorizing civil enforcement of ERISA. Section 409 allows the
removal of a fiduciary who has violated his duties and requires
repayment to the plan of monies lost for the breach of
fiduciary duty. That Section does not create a private cause
of action for damages. Massachusetts Mutual Life Insurance Co.
v. Russell, 473 U.S. 134, 87 L.Ed. 24 96 (1985). Plaintiff has
not even attempted to cause restoration of any monies to the
plan. Therefore, plaintiff's only actionable claim under ERISA
is under Section 510.

-12-



In answer to defendants' interrogatories, plaintiff
alleged that Browning and Rich forced "him to accept an early
retirement or face termination and risk losing any retirement
benefits accrued by him or which he would accrue during the
remaining years of his employment to full retirement." See
Plaintiff's Response to Defendants' First Set of
Interrogatories and Requests for Production of Documents,
Interrogatory No. 1(d).

On December 3, 1990 the United States Supreme Court

issued its opinion in Ingersoll-Rand Company v. McClendon, 59

U.S.L.W. 4033 (December 4, 1990). A copy of that opinion is
included in the Addendum to this Brief. In that case,
McClendon sued his former employer under Texas common law
alleging that he was wrongfully discharged from employment in
order to prevent his employer from having to continue to make
contributions to its pension fund on his behalf. McClendon
made no allegations in his Complaint that any section of ERISA
had been violated by his employer's conduct. The United States
Supreme Court held to that even in the absence of such specific
invocation of ERISA, McClendon's state law cause of action was
pre-empted. Its reasoning was two fold. First, the Court

relied on the specific text of Section 514 of ERISA which

-13-



creates a blanket pre-emption of all state laws as they "relate
to" any employee benefit plan. See ERISA § 514(a); 29 U.S.C.

§ 1144(a). The Supreme Court reasoned that since the existence
of a pension plan was a "critical factor" in establishing
liability under Texas wrongful discharge law, the plaintiff's
cause of action clearly "related to" an ERISA covered plan.

Id. at 4035.

Second, the Court also held that pre-emption was
particularly in order when ERISA already anticipated the sort
of wrong plaintiff alleged and provided a remedy therefor. 1In
McClendon's case, although he did not plead it as such, he
clearly had a cause of action under Section 510 of ERISA, the
same section expressly relied upon by plaintiff. In discussing
this issue, the Court reasoned that Congress had, by passing
Section 510 and providing for enforcement of Section 510
through Section 502 (29 U.S.C. § 1132), created an exclusive
remedy that was intended to in its own right pre-empt any
overlapping state law cause of action. The Court held:

It is clear to us that the exclusive

remedy provided by § 502(a) is precisely the

kind of "'special featur[e]'" that

"'‘warrant[s] pre-emption'" in this case.

English, supra, at--(slip op., at 14); see

also Automated Medical, supra, at 719. As

we explained in Pilot Life, ERISA's
legislative history makes clear that "the

-14-



Id. 4036.

pre-emptive force of § 502(a) was modeled on
the exclusive remedy provided by § 301 of
the Labor Management Relations Act, 1947
(LMRA), 61 Stat. 156, 29 U.S.C. § 185." 481
U.S., at 52; id., at 54-55 (citing H.R.
Conf. Rep. No. 93-1280, p. 327 (1974)).
"Congress was well aware that the powerful
pre-emptive force of § 301 of the LMRA
displaced" all state-law claims, "even when
the state action purported to authorize a
remedy unavailable under the federal
provision." Pilot Life, 481 U.S., at 55.

In Metropolitan Life Ins. Co. v. Taylor, 481
U.S. 58 (1987), we again drew upon the
parallel between § 502(a) and § 301 of the
LMRA to support our conclusion that the
pre-emptive effect of § 502(a) was so
complete that an ERISA pre-emption defense
provides a sufficient basis for removal of a
cause of action to the federal forum
notwithstanding the traditional limitation
imposed by the "well-pleaded complaint"
rule. Id., at 64-67.

Therefore, the issue relating to the content of

plaintiff's claim for wrongful termination and violation of

Utah policy has been mooted by the Ingersol-Rand decision

because the state law cause of action has been entirely

pre-empted by ERISA.

-15-



B. CONSISTENT WITH ITS OPINION IN BERUBE, THIS COURT
SHOULD HOLD THAT ANY CAUSE OF ACTION FOR WRONGFUL
TERMINATION OF EMPLOYMENT IN VIOLATION OF PUBLIC
POLICY IS AN ACTION IN CONTRACT NOT AN ACTION IN
TORT.

On March 20, 1989, this Court released its opinion in

Berube v. Fashion Centre, Ltd., 771 P.2d 1033 (Utah 1989) and

in doing so changed forever the face of Utah employment law.
The Berube opinion (at least on the at-will employment issue)
contains no majority opinion. Rather, Justice Durham authored
a lead opinion in which only Justice Stewart concurred without
further comment. The Chief Justice and Justice Howe concurred
only in the result of the lead opinion's section on the at-will
employment rule. Berube at 1050. Justices Hall and Howe found
no need to go beyond the immediate issue raised by the Berube
case, that of whether the employer's written policy manual
should be viewed as part of a total employment contract.
Justice Zimmerman specifically declined to join in Section V.B.
of the lead opinion which contained Justice Durham's discussion
of the exceptions to the at-will employment rule. Berube at
1051.

Defendants believe that this Court in Berube did not
expressly recognize a public policy exception to the at-will

doctrine. Rather, two members of this court, Justices Stewart

-16-



and Durham in a dicta statement (since Ms. Berube's claim had
nothing to do with public policy) acknowledged that Utah law
should recognize such an exception. Justices Hall and Howe
found no need to comment on the matter, while Justice Zimmerman
expressed a desire to at some point recognize such a cause of
action but declined to do so in Berube. Justice Zimmerman was
adamant in his reasoning concerning the sort of damages that
should be recoverable at such time as the Court may choose to
recognize that cause of action. He stated:

I am of the view that any cause of action

that may accrue to an employee discharged in

violation of public policy would not

ordinarily be in tort. I would embed the

public policy exception in the law by

holding that every employment contract has

an implied-in-law covenant that the employee

will not be discharged in violation of

public policy. Absent proof sufficient to

show an independent tort, damages

recoverable for a breach of that covenant

would be measured by contract principles

only.
Berube at 1051.

In support of his reasoning on that point, Justice

Zimmerman cites to Beck v. Farmers Insurance Exchange, 701 P.2d
~ 795 (Utah 1985).

-17-



In that case, this Court found that an insured has no
ability to sue his insurer for tort damages for a bad faith
refusal to settle a claim directly levied by the insured. 1In
reaching that conclusion, this Court reasoned that an insurer's
duty to treat its insured in good faith or to bargain or settle
a claim is merely one aspect of the general duty of good faith
and fair dealing that is implied in all contractual
relationships. Beck at 798. The Court specifically rejected
the reasoning of a majority of courts that tort damages are
appropriate in order to provide insurers with an incentive to
fulfill their duties to their insureds promptly. Beck at 799.
This court rejected that reasoning on the basis that the
concept of contractual damages is in itself broad enough to
provide ample compensation. Beck at 801. Beck also made it
clear that tort damages could appropriately be levied against
the insurer if its conduct was independently actionable under
tort law. Beck at 803.

Defendants believe that this analysis is appropriately
applied to the public policy exception to the at will
doctrine. If the employer's conduct is independently tortious,
nothing in Utah law prevents an employee from recovering for

that tort.

-18-



Justice Zimmerman's approach, which Justices Durham
and Stewart do not disagree with or even comment upon, also
avoids having the full brunt of the ambiguity inherent in
defining public policy fall on employers. As Justice Durham
stated in the lead opinion in Berube, the term public policy is
frequently applied with no precise definition. Berube at
1043. Even Justice Durham's further refinement that the
exception to the at-will doctrine must involve "substantial and
important" public policies is of little aid in prospectively
guiding an employer's behavior. Defendants submit that it is
inherently inequitable for the law to impose a burden that can
be enforceable by the imposition of punitive damages on
employers in the absence of independently tortious conduct on
their part based on the employer making an employment decision
that is not expressly prohibited by statute but is later
determined to violate some "substantial and important" public
policy not articulated at the time of the employer's conduct.
Defendants' reasoning in this regard is consistent with Judge

Aldon Anderson's applications of Utah law in Howcroft v.

Mountain States Telephone & Telegraph Co., 712 F. Supp. 1514

(D. Utah 1989). He analyzed Berube and came to the conclusion
that "the Utah Supreme Court has not yet recognized tort

remedies for wrongful termination.” Id. at 1522.
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Defendants' position is also buttressed by this

Court's unanimous statement in Lowe v. Sorenson Research Co.,

779 P.2d 668 (Utah 1989) that in Berube, the court "refused to
recognize a variety of wrongful discharge actions sounding in

tort.” Lowe at 670. It is noteworthy that in Lowe, the

Supreme Court upheld, without comment, the district court's
dismissal of a tort claim for a public policy violation.

In sum, this Court has not held that an employee
terminated in violation of public policy should be entitled to
tort damages. 1Indeed a contrary conclusion would be contrary
to the principles articulated by Judge Zimmerman's concurring
opinion in Berube and by the unanimous opinion of this court in
Beck.

C. PLAINTIFF HAS NOT ALLEGED FACTS SUFFICIENT TO

ESTABLISH A VIOLATION OF PUBLIC POLICY UNDER THE
STANDARDS SET FORTH BY THIS COURT UNDER THE LEAD
OPINION IN BERUBE.

The lead opinion in Berube makes it plain that the
Utah Supreme Court intends to "construe public policies
narrowly and will generally utilize those based on prior
legislative pronouncements or judicial decisions, applying only
those principles which are so substantial and fundamental there

can virtually be no question as to their importance for

promotion of the public good."” Berube at 1043. Plaintiff's
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Complaint articulates no specific public policy embodied in a
statute or judicial opinion (or anywhere else) that he alleges
was violated by Browning in terminating his employment.

Plaintiff does not allege that Mr. Gobel asked him to
violate any laws, nor does he allege that his employment was
terminated because he refused to violate any law. The
uncontroverted testimony of plaintiff fails to link Mr. Gobel
(the only Browning officer whom plaintiff recognizes as having
power to terminate his employment) to any knowledge of the
alleged customs violations proposed by other officers or
plaintiff's refusal to participate therein, with the exception
of the incident involving the importation of Beretta pistols.
In regard to that incident, plaintiff testified that Mr. Gobel
did not request him to engage in any impropriety. Facts 13,
14. Plaintiff has acknowledged that to have done so would have
been entirely out of character for Mr. Gobel who was, according
to plaintiff, an incredible stickler for adherence to customs
practices. Fact 13.

The allegations linking Mr. Gobel to the Missouri tax
situation are even more attenuated. Mr. Gobel's uncontroverted
testimony (and the testimony of plaintiff on the same issue)
indicates that Mr. Gobel did not concern himself with the tax

situation in Missouri and simply asked another corporate
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officer to investigate. Fact 21. Mr. Gobel then heard no more
about the incident. Therefore, Mr. Gobel could not have been
influenced in any way by it in making any decision relative to
the termination of plaintiff's employment by Browning.

Thus, even if plaintiff's allegations are accepted as
true, plaintiff has failed to articulate a public policy
violated by Browning that has its origin in a judicial decision
or legislative enactment that embodies the policy "so
substantial and fundamental that there can be virtually no
question as to [its] importance for promotion of the public
good." Berube at 1043. Rather, plaintiff has alleged nothing
more than he thinks that his attitude towards certain customs
practices and his rather attenuated involvement in and
knowledge of Browning's payment practices regarding a
particular Missouri Merchant's tax were somehow connected to
his separation from Browning. Even if believed, those
allegations are insufficient to establish a violation of public
policy actionable under the lead opinion in Berube.

Finally, although Judge Greene has phrased the issue
he certified as one that assumes that Utah law will recognize
as the source of the public policy "federal, other state, or
Utah law," that conclusion does not necessarily follow from the

lead opinion in Berube. As a matter of public policy, Utah has
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little (if any) interest in enforcing principles of federal or
other state law. In this case, the state has no conceivable
public policy interest to vindicate by concerning itself with
whether a Missouri tax imposed on corporations storing
inventory in that state was complied with.

VII. CONCLUSION

Based on the foregoing, defendants respectfully submit
that this Court should determine that plaintiff's state law
causes of action are preempted by Section 514 of ERISA (29
U.S.C. § 1144). Alternatively, if this Court finds that
plaintiff's cause of action for discharge in violation of
public policy is not preempted, this Court should rule that
that cause of action sounds in contract and not in tort and
that punitive damages are not available thereunder. Finally,
defendants request that should this court determine that a
public policy exception to the at-will doctrine exists, and is
compensable either in tort or in contract, it hold that the
facts as alleged by plaintiff in his undisputed deposition
testimony are insufficient to maintain a cause of action for
discharge in violation of public policy under Utah law.

Respectfully submitted this 2._6 day of January, 1991.

JONES, WALDO, HOLBROOK & McDONOUGH

DB

W1111am B. Boh11ng
Sharon E. Sonnen
Attorneys for Defendants
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VIII.  ADDENDUM



TWELFTH FLOOR, 310 SOUTH MAIN STREET

SALT LAKE CITY, UTAH 84101-2171

Flizabeth T. Dunning
WATKISS & CAMPRBELL

310 South Main Street, Suite 1200
Salt Lake City, Utah 84101-2171
Telephone: (801) 363-3300

Attorneys for Plaintiff

IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF UTAH

NORTHERN DIVISION

VERN L. PETERSON,

Plaintiff, VERIFIED COMPLAINT

vs.
Civil No. 87-NC=121G

BROWNING, a Utah
corporation, and
DAVID W. RICH,

Jury Trial Demanded

Defendants.

Vern L. Peterson alleges as follows:
PARTIES
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