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Jurisdiction

Reginald Willisms ("Appellani™), ppesls from the district court’s
order dismissing his "Second Amended Petition" ("Pe’ﬁ’ﬁon“). againeT
the Utgh Dept. of CorrecTions ("UDCY), and others ("Appeliees"). Thig
Court's jurisdiction i baoed on Utah Code Ann. 78A-4-103.

\s3ues Presenied

. Did trial court err in dismiseing Pefitioner’s claims raised in his
Second Amended Petition that he weo denied constitutionslly
mandeted \ega! gssiotence by the UDC and the Confracior by
improperly defining The purpose of Rule 658 and misinterpreting
the tacts of the petition?

A. DeterminaTive law' Utah R.Civ.P. R.65B; Homer V. Morris, 684 P.24 64
(Uteh 1984); Wickham v. Fisher, 629 7.2d 896 (Utah 198)); Preece v.
House, 866 P.2d 508 (Utah 1984); Murray v. GierraTeno, 492 U.5. |
(1989); Bound v. Smith, 430 U.S. 81101977); Utah Admin. Code, R251-
7071-3; Renn v. Uteh State Bd. of Pardons, 904 P.2d 661 (Ufah 1995)

I, Did court abuse ifs discretion in not grenting Petitioner
exlraordinary relief aqeinst The UDC for failing Yo perform an
act required by law a9 9 dufy of office?

A. Determinative aw: Utah Admin. Code, R251-707-3: Preece, 866 P24
at 5I: Rule 658(d)(2)(B); Renn, 904 P.2d ot 683; Rule 65BL)(3);
Blackham V. Snelgrove, 3 Uteh 2d 157 (1953); Bounds ; 430 U.5. a1 828;
White v. Kautzky, 386 F.Supp. 2d 1042 (N.D. lows 2005); FDr 12102.02



. Did trial court abuse its discretion in not granting Petitioner
extraordinery relief aqainst the UDC for abusing ifs discretion
to confiocate the Pefitioner’s privileged leqal documents?

A. Determinative law: Rule 65B(NI(C); U.5. v. Cohen, 796 F.24 20 (2d
Cir. 1986); U.5. . Defonte, 44\ F.34 92 (2d Cir. 2006); Gomez v.
Vernon, 255 F.3d 118 (9th Cir. 2001); Cody V. Weber, 256 F.3d 764 (®th
Cir. 2001)

1V, Did the trisl courterr in not disgualifying the Utah Afforney
General's Office from parTicipating in this action?

A Deferminative law: Ue. v. Defonte, 441 F.3d 92 (2d Cir. 2006);
Williems v TWA, Inc. 588 F Supp. 1037 (W.D. Mo, 1984); MMR/
Wallace V. Thames, 764 F Supp. 712 (D.Conn. 1941); WinField 128
.34 1T1; FDr 14/02,10@) (1), () (7, Q) (10).

2 Did the frial court err in denying the Court of Appeals'
order awarding Appellant costs for case number 20120025-¢ a2

A Deferminsfive law: Utah R. App. P, Rule 34,

B, Standerd of Review

This appeal veeks To address isoues with mixed questions of
low and abuses of discretion. Questions of law does not reguire
this court Yo defer To The district court’s conclusions. Caside V.
Deland, 866 R2d 599 (Utah Ct. App.1993). Diemissal of petitions
for extraordinery relief i reviewed for an sbuse of discretion.
Nor her \. Henroid, 2011 YT App. 199, 4 7.



Rule 658 provides remedy fo challenge condifions of confinement
within the prison sysfem thet deny constitutional rights. Wickhem v,
Fisher, 629 P.2d 896 (UTah 1981); Homer v. Morris, 684 P.2d 64 (Utah
1984). Administrative agencies’ failures to comply with the agency’
own ryles may aleo be remedied by Rule 658. Preece v. House, 866
P.2d 508 5 (Utgh 1994). A prisoner need not challenge conditions of
confinement 1o bring o Rule 658 peTition. Renn v Utoh State Bd. of
Pardons, 904 P2d 617,682 (Utah 1995). Specifically, Rule 658 provides
exiraordinary relief aqeinst an adminisTrative agency that exceeds
its jurisdiction or abuses it diecretion. Utah R. Civ. P 65B(d).

o

When reviewing g petition for exireordinary relief dismissal ie
appropriale "only it it clearly appears Tho' lAppellant] con prove no
oel of facts in support of his cloim.” Colman . Utsh State Lond bd.,
795 P.2d 612,624 (Uteh 1990). Rule 658 requires that petitions contain
8 short, plain statement statement of facts on the basio of which The
pefitioner seeks relief. Utah R. Civ. P 65B{)3). Pro se litigants’ ples-
dinge must be held to @ less oiringent standard Than those drafied
by lewyers. State . Winfield, 2006 UT 4, 919,128 P.3d 171 (holding

thet pro se litigants should be "accorded every consideralion Thet
may reasonably indulqed™),

The Trisl court abused ifs discretion when it failed Yo recognize
Rule 658’ remedies fo challenge UDC's abuses of Appellent’s consti-
futional righte, failed o "accepl the Lpefition’sltacts as true and
drow all reasonable inferences from Those facts in g light most Favor -
able 10" the Appellant. Peck v. State, 2008 UT 39, 42, 19\ P.3d 4.

The Trial court also abused ife discretion by dismissing the petition
in contravention of the sfanderds elucidated in Colman, 795 P24 ot 624
and Winfied, 128 P 3d &t 1171,



Additionelly, 656 remedies are approprisfe when there iv no other
plein, speedy and adequate remedy available. Gilley v. Blackstock, 2002 uT
App. 414 P.3d 305. AdministreTive remedies myst first be exhavsted
before mendsrys will lie. Levie v, Sevier County, 617 .24 331 (Utah 1980),
The petition slleges the Appellent exhausted UDC's administrative
grievence process reqarding all claims in The petition.

C. Preservation of the lssues

The isoues presented here were preserve in the Appellant’s
Second Amended Peition ('9AP"). R, 704-725. They are aloo pre-
served in Appellont’s Motion fo (1 Disqualify Counsel, (2) Sever
Claima, and (3) Amend Petition ("Mot. fo.Dieg™. R.335 - 344

lssues are also preserved in "Pefitioner’s Reply Memorandum io
The Respondents’ Opposition fo Petitioner’s Motion To: ()
Disgualify Counazel: (2)%ever Claima; and (3) Amend Petition and
Petitioner’s Motion for Award of Cosls (‘Reply")." R. 5i8-538.
And 8lo0 preserved in Petitioner’s "Objections to Court’s Denis
of Pefitioner’s Motion Yo Disgualify Counsel” (*Objections’)
R.677-81. Finally, issues are preserved in the Court's Minute
Entries, R 229-33 669-71, , Rulings, R.5I5-17 641-55, 693-99
757-66 and trial court's Final Order 773-75.



Statement of the Case

Neture of the Cace

Appellant filed g petition Tor extraordinary reliet under
Rule 65B in districT court. The pefition challenges UDC's
failures 1o provide Appellant constitutionslly mendated leqs!
gosisTance and follow the agency’s own rules. Appellent slso

souqht disquelification of The Utah Attorney General's 0ffice
a5 counsel for The Appellees’,

Procedural History and Disposition Below

On July 2), 2000, AppellanT filed o petition for extraordinary
reliet, Williams v. DOC, et al., Ceve No. 110918680. R. 1= 24, . The
petition sought To require UDC Torenforce @ contract between
UOC and the Contractor fo provide Appellant leqal assistance fo
pursve claime in federal court against UDC and the Contracior;
comply with ifs own requlations 1o place the ITFA out for bid;
and review of record regquests §ema\% under The Utah
Governmental Records Access Manaqemerﬂ' Act. i1d.



On December 13, 201, The district court, without ordering ser-
vice on The Respondents dismiosed the pefition. R.263-67. . Trial
court: failed to sddress Petitioner’s Motion To Recuse filed gn
October 4, 2011. R10%- 11, Pelitioner Timely appealled. R. 311 -12.

On June 27, 2013, This Court reversed and remanded the disfrict
cour's diemises ! based on ils failure To address the Motion to
Recuse. Williams v DOC, 2013 UT App 159 Q7. On June 25, 2015, The
Appellont motioned thie Court Yo award him cost of The appesl. On
September 6, 2013, the Court granfed Appellant’s cost motion.
Remitlitur was iseued on September 11, 2013,

On Avquot 6, 2013, Petitioner oerved his Mol. fo Dieq. R.335,
On September 17 2013, the district courl received Appellant’s
First Amended PeTition ('FAP™), R 560~ 82. On May 6, 2014, the district
court dismissed the FAP, R.693-39. On Moy 22, 2014, Petfitioner
served his SAP. R.704-25 On Janvary 21, 204, the disTrict cour die-
missed Pefitioner's Mof. o Dies. R.641-55 . On July 1, 2014, The
district court diemisced The 9AP. R 757-66 . Petitioner Timely filed
nofice of appeal. R. 770-72.

Determinative ConstituTional Provisions, Statutes and Rules

Deterringtive oTatuTes andrules are contained within the body
of the brief.

Statement of Facte

The Pefitioner is now & prisoner held in the Utah state
Prison Droper, Utah. R. 705, The Petitioner is seeking relief



under Rule 65B(d)(2)(B) and (C), Utah R. Civ. P R.704. The Petifioner
alleqes the Respondents actions threafens his interests 1o be

provided constituTionally mandated legel assistance, protect his
funds held in the Inmate Trust Fund AccounT ('\TFA") | discontinue

the Dept. of Corrections’ ("DOC"), gbuse of discrefion in confis-

cating prieoners’ privileged leqal meferial and deliberate falsi-

fication of official records. R. 706~ 720.

The Petitioner has exhaysted the UDC administrative grie-
vance process. reqgarding the claims in The petition. R.704. No
other plain, speedy and adequate remedy is available for relief.

The Petitioner submitted seversl requests To the UDC con-
fract afforney ('Contracior") To receive leqs! sssistance. R. 706-
8, 710,71, N3, 717. In each instance the Contractor refused To
provide Petitioner any assisTance. R.708, 710, 712, 717. UDC has
enferred nfo @ confract (*Aqreement"), with the Contractor fo
provide UDC prisoners legal assistance. R. 126-42.

The Petitioner reported to UDC that he required alternative
leqal assistance based on filing @ complaint aqainst The
Confractor. R.166, 167,169. UDC refused to provide Petitioner
slfernative leqal assistance. R.IT1. Petitioner has alleged the
Contractor’s failure To comply with all provisions of the
Agreement has refused him The right fo access to the
courts. R.709, 713, W7, UDC has no policies To ensure the
Contractor complies with the provisions of the Agreement.

UDC holde prisoner funde in the ITFA. R8I UDC requlations
mendate placing the ITFA out for bid every three fo five years
with The winning offeror awarded g contract 1o hold The ITFA,
ld. The ITFA has nol been placed out for bid for Twenty years,
s currently held without a contracT. R171, 179, 714, Currently,
the ITFA is unineured from fraud, lose or expropriation. R.714.



On March 31, 201, UDC officisls confiscaled all the leqal
maTeriale of the Petitioner and placed them "in 5 evidence bage
and sealed.” R.186. During confiscation of the documents the
Petitioner informed UDC officials the documents contained privi-
leged leqal moteriale That included work product for litigation aqainst
UDC and The Contractor. R.188, 540,95, Respondents concede that
Petitioner placed them on notice of his concern with permitiing the
Contractor access o his privileged documents. R. 495, 49 9,10. UDC
officials did not qive Petitioner any opportunity To gurrender the
slleqed contraband o required by UDC policy. R. 444, 88 MM, @), G).

On April 1, 2011, The Contractor "reviewed" Petitioner’s leqal docu-
ments and found them "ixed Together." R 191, The Contractor
Threatened the Pefitioner with disciplinary action for "combinin
these maferiale in the 'privileged legal' pouch...." 1d. The trial
courT identified oeveral documents in Pefitioner’s confincaled
lega| materials a5 qualified s work praduct. R. 647,648, UDC
policy only permifs the Contractor or UDC statf To "review'/read)
segrch @ prisoner’s leqga! materials. R. 4508 QU), 451, 86 QM. (0).
On April 4, 2011, Respondent Anderson, an attorney with the ytah
Afforney General’s Office, searched and read porfions of the

Petitioner’s legal documents. R.415 42, 419 @q 25, 29. All of the
- confiscated documents were containd in “one qarbaqge baq" and
"remained in The warden’s office ... untill April 4, 2011 R. 418, 4 24,
502,810 The Confractor and RespondenT Anderson did not sign the
chain of custody sheel accompanying the legal materisle. R.190.

Summary of The ArqumenT

Where no other plain, speedy and adequate remedyis evailsble, o
person may peTition the court for exirsordinary relief. Rule 658,
provides for relief against an administrative agency thet has
abused ifs discretion, failed To perform an act required by law or

8



refused The pefitioner the use and enjoyment of 3 right which The
pefitioner io enfitled.

The Petitioner contends he is entifled To be provided legal
aesisTance by the UDC through The Contractor. UDC and the
Contractor have breached the terms and conditions of fhe
Agreement which resulted in The denial of Petitioner’s constity -
tional right to access o the courts, freedom of religion, equal
orotecTion of the lew and due process. Trial court abused ite
discretion by diemissing the pefition without service and not
granting the Petitioner his requested relief.

Petitioner aleo confends his property interest in his funde held
in the ITFA are threalened by UDC’s failure comply with ifs own
requlation fo place the ITFA out for bid and award of valid con-
tract. Without a8 conTract ITFA funds are subject loss and misuse.
The Trial court abused ite discretion by dismissing the petition’s
ITFA claim because the claim did not “fest the lawfuiness of
imprisonment, and The propriety of any related proceedings L'

Petitioner aleo confends the UDC abused its discretion by
confiscaling his privileqed leqal documents and surrendering Them
to Their councel, an attorney in the Stale Attorney General’s
Office. Respondents participated in 3 cover up by falsifying official
records reqarding poseession of the legal documents. The Trial
court abused ifo diocretion by making erroneous findings of fact
reqerding Respondents’ conduct during confiscation/reading of
leqal documents, claosification of documents 3 “privileged”,
denying Petitioner’s motion to disqualify counsel and denying
Petitioner the choice fo seek relief as the Petitioner desires.

Petitioner hes exhausted UDC's administrative remedies process
for 8!l cloims in The pefition and has no other plain, speedy and ade-
quate remedy ovailable.



Argument

. The Trial CourT Erred In Dismiesing Petitioners Claims
Raised In His Second Amended Petition That He Wes Denied
Constitufionally Mandated Legal AssisTance By The UDC
And The ConfracTor By Improperly Defining The Purpoce
0f Rule 658 And Misinterpreting The Facts 0f The Pefition:

The trial court diemizsed Claims 2-6 and 9, from the Second
Amended Petition ("5AP"), on grounds which included finding that the
purpose of Rule 65B relief iv To fest the lawfulness of imprizon-
ment, Pefitioner susTained no actual injury, and Pefifioner is not
enfitled Yo leqal assistance beyond the preparation of initial
pleadings. R.760, 761, 762, 764.

From the triel courts final order of dismisoal it appears the
trial court misinferpreted the facts of the petition thus failing
To accept the alleqations in the petition a5 frue. The triel
court’s misinferpretations Included finding Petitioner’s claims did
not request the Confractor to prepare initia! pleadings, That the
Petitioner is not entitled Yo receive leqal assistence from the
Confractor o prepare intisl pleadings for other than Rule 658
and that the Pelitioner i unable to compel UDC and the
Contractor o comply with all provisions of The Agreement.
R. 760, 761, 162 163, 164.

The Petitioner challenges the trial court's dismisssl of his petition
for exiraordinary relief brought under Rule 658 (d). When "no other
plain, opeedy and adequate remedy is available," courts may qrent
extroordinary relief. Utah R. Civ.P. 65B. "Relief may extend o sbuses
arising within the prison gystem that constitute o denis! of an
inmate’s constitutiona) rights.” Barney v. Dept. of Corrections,
et 5., 1999 UT App 171 citing Homer v. Morris, 684 P.2d 64, 67
(Utah 1984); Wickham w. Fioher, 629 P.2d 896,900 (Utah 1981,

\0



Rule 659 relief i also approprizte when an adminisireative agency
fails Yo comply with ite own rules. Preece v. House, 866 P.24
508, Sl (Utah 1994),

A. UDC and the Confractor have failed to provide Pefitioner
constituTionally mandated legal assistence.

The Constitution quarentees prisoners s right fo access To the
courTa. Murray V. Giarratano, 492 US. 1,1l n.6 (1999) ("The prisoner’s
righT of eccess has been described 598 conseguence of the right
to due process of law and a5 an aepect of equal protection.” "The
fundamenTal constifutional right of access To the courts reguires
prison authorities fo assist inmates in the preparation and filing
leqal papers by providing prisoners with adequote law libraries or
adequate sesistance from persons treined in The law." Bounds v.
Smith, 430 U.. 817, 828 (1977),

The State of Utsh made 3 policy decision to provide UDC
prisoners access o courts through confracT attorneys. Utah
Admin. Code, R251-107-3(4). UDC implemented the Aqreement with
the Contractor Yo assist prisoners "in drafting and filing pleadings
in both federal and sfate courts in The form of compleints in
laweauits designed to TesT either the legality of their incarcer-
ation or conditions of confinement at the facility." R.133. The
Aqreement states "(alesicting inmates shall consistiof the follo-
wing," conducTing legal research and secure case law and other
authority, make photocopies of legal material ot UDC expense.
R, 133 134,

The SAP salleqes the Petitioner sought lege! aesiotance:
from the ConTractor o vindicate condition of confinement civil
rights claims including religious freedom violaTions and egual
protecTion violations which he wanTed To file under 42 U.9.C.
91983 and 8 Rule 658 acfion To compel UDC to comply with



o own rules. R. 107 The 9AP alleges the Petitioner regquested
for the Contractor ‘o prepare an iniTial pleading on Seotember
I, 2010 and May 3, 2013 for 42 U.5.2 819483 actiore. R. 707, 708.
The Contractor refused o prepare the iniTial pleadings,
failed To conduct any reseerch regarding the Pefitioner’s

claime and refused To provide him requested case law. R.707-Ti0,

The Ufsh Governmental Records Access Management Act
("GRAMA"), permite o peraon 1o appeal record requests aqqrieve-
menTs by an adminisTrative agency to the district court. Utah
Code Ann. 63G-2-404()(). "The pefifion for judicial review shall be
8 complainT governed by the Utah Rules of Civil Procedure L1
Id. a1 8 (3). On Auqust 13, 2012, the Petitioner submitted & request Yo
the Contractor Yo prepare a petition To chollenge 8 UDC records
request aqqrievement. pursuant o U.C.A. 636-2-404(2)(a). R. T\,
The Contractor refused to prepere The inifial pleadings for the
GRAMA appeal petition. 1d.

The Utah Governmental Immunity Act vequires "lalny person .
heving a claim aqainst a qovernmental enfity, or ageinst its employee
... ohall file gwritten notice of claim with the entity before main-
Taining an action,” in cour. U.C. A. 63G-7-401(2). On May 16, 201!,
the Pefitioner requested the Contractor fo prepare gnotice of cloim
for confiscation of hig privileqed legsl papers. R: 713,100, On May 16,
201, the ConTracTor refused To prepare the notice of claim.
R.713,102. The AgreemenT requires the Confractor o prepare
"moTions, orders, or like documents ysually considered neces-
sary fo bring legally effecTive pleading before a cour 1 L1'R\32,
The United Stafes Supreme Court "reguires prison euthorities fo
aesisT inmates in the preparation and filing of meaningful leqal
paper [1" Bounds, 430 V.9, ot 828.

In Claims 2 5, 6, and 9 the Pefitioner contends UDC's and
the ConTracfor's refusals To provide him legel assistance
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denies him gccess To the courle, R.707-708 712-713, 1.

B. The Trial court sbused ite descretion in refusing the -
Pefifioner the right To receive constitutionally mandated
leqal gosisTance To which he is entited by improperly
defining The purpose of Rule 65B and not accepting
The facTs of the pefition as True. -.

In the trial court's dismissal of Claim 2 The court feiled fo
anslyze or acknowledqge the petition’s allegation that the
Contractor failed to prepare aninifisl pleading to file & civil
righfe complaint under 42U.5.C.81983. R.760. Al allegstions in
the pefition are accepted as true and the petition should be
dismissed “only if it clesrly sppears Thot the Ipefitioner] can prove
no sef of facls in support of his claim." Colman v. Uteh Lend State
Lend BD., 795 P.2d 622, 624 (Utah 1990). The Petitioner requested
the Contractor prepare an inifisl pleading on Two occasione.
R.707, 108. The Contractor refused to prepare The pleadings. R.108.

In Claim 5 The Pefitioner conTends UDC feiled To provide him
dlternative lega] assiotance to prepare an intial pleading reqarding
the ConTractor’s refusel Yo provide legal assistance. R. 112~ 13,
UDC hao no requiations To ensure the Petitioner receives legsl
assistance for claims aqainst The Contractor. The Petitioner
5 required "“Yo request the Confractor Yo assist him in drefting
an inifie| pleading againe T " itself. R. 112, Such a requirement is
clearly a conflict of nferest. "A conflict of inferest exists when
counsel Imay]... make choices advencing other intereste To the
deTriment of his client." State v Bolfour, 2008 UT App 40,9 33, 198
P.3d 471, The Trial court found Petitioner's claim “self - contrdictory.
R.762. Simply, UDC is reguired to "assist inmates in preparing and
filinq initial pleadingsL1" R2151-707-3(), Claim 5 addresses UDC's
lock of policy feqarding ConTractor conflicts interests. The triel
court unreasonably dismissed Claim 5 without considering the



aspect of how the Pefitioner would receive legsl axsisTance from
UDC fo prepare inifial pleadings aqainst the ConTractor. Nor did the
Tria} court address Pefitioner's claim of conflict ¢f inferest against
the Con'racior o bring thie action. In The triel court’s analysis, the
Petitioner is precluded from extraordinary relief by requesting extras-
ordinsry relief. Cf Rhodes v. Robinson, 408 F.3d 559, 569, (3th Cir.
2005) (prisoner not " precluded from prosecuting the very claims he
was forced To exhayst").

The trial court found Petitioner’s Claim 5 request To regquire
the Confractor 1o provide legal assistonce to prepsre o nofice
of claim under U.C. A, 636-7-10l et. seq., inappropriefe. for Rule
65B relief. An action aqainet @ sTate employee may not be moin-
teined without filing o notice of claim. 636-7-401(2). The
Aqreement defines pleadings as “documents ususlly considered
neceseary 1o bring legolly effective pleadings before a courf." R.132.
The filing of 8 notice of claim is 8 "necessary” document prepatory
Yo filing an action in The Utsh courfs. Without 2 notice of claim
any action againet & state employee is meaningless, 8 nullity.
The law reguires UDC to provide leqal assistence inthe "prepar-
ation and filing of meaningful leqel papers...." Bounds,.430
U.9. at 828. The Trial court unreasonably denied Petitioner
extraordinary relief fo receive leqgal assisionce to prepare o
nofice of claim by finding that Rule 65B was inappropriete Yo
mandate UDC /Confractor To provide the legsl sssistance.

The Trial court found Petitioner’s claim 9 failed "to Test the
\awfulness - of imprisonment, and the propriety of any related
proceedingsl]” R. 764. Citing Northern v. Barnes, 825 P.2d 646, 698
(Utah Ct. App. 1992). ExTraordinary relief io availeble where a peti-
tioner does not chellenge leqality of defention, lowfulness of senfence
or condifions of confinement. Barney, 1999 UT App 171, ciling Renn v.
Uteh 9tate Bd. of Pardons, 904 P.20 611, 682 (Utah 1999). Relief
under 658 extends Yo violaTions of @ prisoner’s constitutiona)
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thTe. Homer, 684 P.2d a1 61, Wickhem 629 P.2d at 900. The Trial
cour's finding that Rule 658 relief is not available to compel
UDC/ConTractor o provide the Petifioner constitutionelly man-
deTed legal assistance To prepare @ petition to file in the district
cour T, Yo challenge @ UDC abuse of discreTion, is unreagonable
and an abuse of descretion. UDC[Contractor are reguired fo pro-
vide the Petifioner the legsl assistance Yo prepare the petition
described in Claim 9. Bounds, 430 V.9, ot 828. The Tria) courl’s
dismissal of Claim 9 relieves the Responderife of that obligation.

In 9oserting That prison authorities have violated o prisoners
right To access To the courts he musT demonstrafe the actusl
injury of the lack of "the capability of bringing contemplsted
challenges To sentences or conditions of confinemenT betore the
courts Lewis v. Cazey, 518 U.5. 343, 356 (1996). The Supreme
Court of the United 9tates held I showing an actionable claim
*has been lost or rejected...or prevented,” 15 ‘aninjury. ld.

Petiftioner wos injured. In Claim 2 the Petitioner asserted
that he requested the Contractor prepare an initial pleading 1o
file 3 42 U.5.C. 81983 action aqainsT UDC reqarding violsTion of
right To freedom of religion, equal protecTion and due process.
R.707. He \ater sought the ConTractor's assisTance To pre-
pare initial pleadings Yo file o 42 U.5.C. 81983 scTion reqarding
The ITFA, deniel of qovernmentasl redress and relalisfion for epeech
activiTies. R.108. In Claim 5 the Peitioner asserfed the he
requested legp! assistance from UDC To prepare an initial
pleading aqainst the Contractor for refusing Yo prepare an
initial pleading for Claims 2,6 and 9. R. N2 In Claim 6 the
Petitioner ascerted thet he requested the Contractor prepare
anotice of claim for filing ageinet UDC officiale under V.C.A
63G6-7-101 et. se9. R. 762-76. \n Claim 9 the PeTitioner asserted
he requesied the Contractor prepare an initiel \eading To file 8
petfifion against UDC in Utah's district court under V.C.A. 636-



2-404(2)(9). The Pelifioner’s claime asserted in Claims 2, 5 6
and 9 from The SAP were “looT, rejected or prevented" by UDC’s
and the Contractor’s refusal fo confer the capability of -
bringing the claims. Such refusal constitytes denial of access
to the courfs.

I\ The Court Abused {5 DiscreTion In Not Granting PetitTioner
Extraordinary Relief Againet The UDC For Failing To Perform
Ar AcT Required By Law As A Dyty of Office:

The State of Utah made 2 policy decision To abandon The use of
law libravies in favor of providing prisoners leqal assistance
through contract altorneys paidby UDC. R251-107-314). To implement
R251-107-3, UDC entered Contract 086341 with the ConfracTor. R.126,
Contract 086341 was in effect during The relevant time of the
cleims made in The pefition. The Utah Administrative Code slong with
the Aqreement impose @ duTy upon UDC and the Contractor to
provide the Petitioner all the services contained in the contract.
ExTraordinary relief is available when an adminisTrative agency
failo fo comply with ifs own rules. Preece, 866 P.2d af 5\,

The Petitioner challenges the Trial court's diemissal of Claims 1,
3,4,1,8nd 8 from the SAP. The trial court abused ifs discretion by
refusing To grant extraordinary relief when UDC refuced to perform
acTs required by law. Rule 658(d)(2)(8), Utsh R. Civ. P. In deciding
whether to grant exfraordinary relief o court must look to the
nafure of the reliet soughf, the circumstances glleged in the
petition, and the purpose of the Type of writ 20ught. Renn,
904 0.2d 81 683. The frial courT failed To consider the
purpose of the Type of wril sought.



A. UDC's failure To comply with The Utah AdminisTrative Code
and the Termo and conditions of the Aqreement entifle
the Petitioner to ex’rraord'mav\{ relief.” ' '

The SAP alleged in Claim 1 that the Contracior charged the
Petitioner fees to photocopy legal documents without authori-
zaTion. R.705- 706. The Administrative Code and the Aqreement
require UDC to pay the costs for prisoner legal assistance.
R25-707-3(4), R.134 136, UDC failed To comply with ite duly to
pay the costs of Pefitioner’s photocopies of legal documents as .
required by ifs own policy and the Agreement, thus he is
enfifed To exfraordinery relief.

In disimigsing Claim 1 the fria| court feiled to consider the
circumafances alleqed in the petition. a5 required by Renn. The
Tria| cour T found “allegations must be enough 1o raise o right
To relief above 9 speculative." Citing Bell v. Twombly, 550 V.5,
544 (2007). R.759. First, the court's ruling feiled Yo identify
any p\ead’mq deficiency in Cletm 1. Rule 658 require thet petitions
"contain s shorT, plain statement of the focts on the besis of
which the petitioner seeke relief." Utah R. Civ. P., 658 (b)(3). Claim 4
of the SAP identifies who (the Contractor) what (ynauthorized
photocopy fees ), when (from Aprili1, 2008) and how (charging .
The Petitioner) of his allegations. R, 705-06. Under the pleading
standond of the Utah Rules of Civil Procedure, Petitioner need
only qive feir notice of the nature and besis of his claims,
Blackhem v. Snelgrove, 3 Utah 2d 151 (1953). Claim 1 meets! the
stondard sel forth in the Rules and law.

The 9AP alleged in Claim 3 Thet UDC has failed to requlate the
monitoring of the performance of the Aqreement. The Aqreement
hes 3 provision mandating the designation of UDC "sfaff to oversee
the Contracior’s performancefl R.136. The feilure To promulgate
and enforce policies "Yo oversee the Contracior’s pertformance”
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hes resulted in the Contractor's repeated defaull of the Terms
and condifione of the Agreement. R.709. The Petitioner wes
injured in his access Yo the courfe by the Confracior’s Aqreement
defaults. 1d. UDC's lack of policy Yo monitor the Contractor’s perfor-
mance provides the no mechaniom To report Confractor defoults.

In diemiesing Cloim 3 the frial court feiled Yo consider the
circumstances alleged in the petifion a5 required by Renn. The
trial court found "the purpose of extraordinary relief under Rule
658 i to TesT the lawtulness of imprisonmentl* R.76). Claim 3
contends that by failing to oversee the Confractor’s performence,
UDC hee tailed To perform an act required by R251-707-3, The trial
courT unressonably dismissed Claim 3 without considering That The
Petitioner was entitled to exiraordinery relief based on UDCs failyre
Yo comply with ife own rules. Extraordinary relief is 'available it an
administr ative agency does not Follow i1 own rules. Preece, 866
P.2d ot Sl

The SAP elleged in Claim 4 thel the Contractor feiled To provide
the Petitioner court rules, case decisions and statutes 1o litigate
acTionable claims in oTate and federal court. R.710. The right fo
access fo court imposes on affirmalive dufy on prison officials
to help prisoners prepare and file leqal papers. Bounds 430 U.S.
ot 828. The State has defermined that "' law library shall not
be provided...." R251-707-3(6). Rather, " the primary means of
access 1o legal services shall be provided by conTract attorneys
paid by the DepartmenT." 1d. a1 & @). UDC and the Confractor
are parties To The Agqreement, established Yo ¥furnish adequate
low libraries or adequete assisTance from persons Trained in
The law." Bounds at id. The contract aftorneys are the func-
tiona| equivalent of the "adequate lew libraries" mandeted in
Bounds. The Aqreement requires the Contractor to perform the
services of a law libravy. which include conducting legal research
and providing copies ot cases and court rules. R. 133,
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The Supreme Court, the AdminisTrative Rules and the
Agreement all obligate the Confractor to be the functions) equive-
lenT of 3 law hbram. The Petitioner contends the Contracior hes
refused 1o provide him services equivalent 1o a law library end he
hes been injured by The feilure. White v. Kautzky, 386 F. Supp. 2d 1042,
1057 (N.D. lowa 2005) (8 prison’s leqa! gssistance violates prisoners
access To court righte by prechuding the minimal amount of \eqal
research necessery Yo provide advice fo o prisoner to present
his claime fo the court)

In dismiesing Claim 4 trial court fail To consider the circum-
stances alleged in the pefition as required by Renn. The Trial court
found "Petitioner io not enfitled Yo assistance beyond the prepara-
tion of initial pleadings.” R.162. The Trial court unreasonably
dismiesed Claim 4 withou! considering the Yew and UDC's own rules
mendste providing the Petitioner the functional equivalent of on
"adequale law library." The trial court abueed ite discretion by
not granting the Petitioner extraordinary relief he was entifled
when UDC failed To comply with its duty 40 provide Pefitioner the
functional equivalent of & law library. Though the Trisl court insists
Petifioner is only entitled Yo initiel pleadings, the record shows
that the Confractor’s own process requires 'lnlecessary lega)
research” To be completed before draft pleadings are commenced.
R.16\. Leqal research is required o " provide reasonably competent
leqal advice" Yo assist o prisoner in preparing an initisl pleading.
White, 386 F. Supp. 2d ot 1057.

The SAP alleqed in Cloim 7 that UDC feiled To place the ITFA
out for bid. 85 mandated by UDC policy. R.MA.UDC policy FDr 12/02.02
(0), requires the |TFA To be placed out for bid. R.18). The ITFA
"contains the personal funds of inmates and, until Traneferred to the
general funds, the profite from commisary salesll R.208. The VTFA
holds "milliona of offender dollars" \d. Funds held in The \TFA
are held without any terms or conditions. R.119. UDC policy requires
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the 1TFA To be contracted "with the finencia) instituTion which
offers the mosT Tavorsble combinalion of Terme and services." R.18\,
FDr 12/02.02 (8), 03(A), 03(0). The current {TFA holder is not confracied
and "was chosen 20 years aqo because of their geoqraphic location
to both prison locations...." R\719. The SAP alleges the Pefitioner's
funde heldin the \TFA "have beenused Yo pay the obligations of
other prisoners and the State." R 114, Petitioner confends thet
without conTractural mandates his ITFA funde are subject to
Total loss or misyse. \d.

In dismissing Cleim 7 Trigl cour failed o consider the circum-
stances slleged in the petition 99 required by Renn. The Trial court
found the “Petifioner has not demonstrated That his YTFA claims are
| appro‘)r'\a’re 25 8 claim for extreordinary relief. R.763. The tris)
court unressonably diemissed Claim 7 withoul considering UDC's
own rules mandate placing the [TFA out for bid. Nor did the Trisl
court consider SAP allegation thaT Petitioner's \TFA inferests
ore threatTened by misuse and loss based on UDC’s failure 1o
comply with ite duty To bid the \TFA. The trial court abused ifs
discretion by not granting the Pefitioner extraordinary relief he is
entitled based on UDCs failure To place the ITFA out for bid,

The SAP alleged in Claim 8 thet UDC officials deliverately falsified
reports and documents inreqards To the Pefitioner and conficalion
of his privileqed leqal materiale. R.Mo-16. UDC policy mandates that:

"No UDC member shall ¥nowingly end intentionally * \. Felaify
any officia repor or enter any inaccurate, false, or mislesding
information. .. 2. prepare, sign and/or submit & false report,
sTatement or oHidovil."

UDC policy AE 02107.05 (YO, (C)(2). The Pefifioner confende that

affer placing UDC officials on notice tha' his leqel meleriale
confained privileged informalion reqarding litigaTion against the
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Confracior and UDC, Respondents Bussio, Bigelow, Freestone, Angerhoffer
ond Anderson submitted a fravdulent chain of custody sheel, an inci-
dent report with falee information and failed Yo report relevant infor-
mation o conceal possession and reading of Pefilioner’s privileqed
legol documents by the Confracior and UDC's counsel, Respondent
Anderson. R.116. The faloe ‘and misleeding information in the official
qovernment records deprived the Pefitioner the means 10 challenge
prohibifed conduct by the Respondents and provided the trial court
the grounds o dismiss PeTitioner’s motion To disquelify counsel.
R.6%6, 647,649, Acte of fabrication of evidence and cover ups of
misconducT violaTes due process and access To courte.
Christopher v Harbury, 536 U.9. 403,414 (2002).

In diemissing Clgim 8 the Trial courl failed to coneider the circum-
“sTances alleqed in The petition a5 required by Renn. The Trisl court
found that it had addressed the allegations in il "Ruling of
January 21 2014." R.764. The triel court did not address the ques-
tion of Respondents falsifying documents or failing to report
relevant information.as required by UDC policy. Instead, the trial
court vsed information from the false information o justify ifs
January 21, 2014 Ruling. See above. The trial cour unreasonably
diemissed Claim 8 withou! considering thet Respondents’ violated
UDC requlations by filing felee reports regarding confiscating the
Petifioner’s privileged legal materials. The frial court abused ifs
discretion by not grenting the Petitioner exiraordinery reliet fo
mandaTe UDC require prison officiole o correct the falsitied
documents in UDC's files regarding confiscation of the Petifioner’s
leqal maTerial.

M. - The Tria! Court Abused tte Discretion .In Not Granting
Petitioner Extraordinery Relief Aqainet The UDC For
Abusing Its Discretion To Confiscate The Petitioner’s
Privileged Lega\ Documents?
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The UDC created s policy to manaqe prisoner property, including
legel materiol. R.446. The policy permils confiscalion of the legal
materiale only upon multiple violaTions of The contrabend prohibition.
and ofter The prisoner is given an order fo surrender any contraband.
from the legsl materisls. R.449. Upon confiscation of -prisoner’s lega)
materiale UDC policy mandate inspection by the Contractor. R.451,134.
On April 1, 201, the Contractor claimed o hove reviewed Petitioner’s
“confiscated leqal moterials finding them " mixed Together. R.190. UDC policy
and the Agreement required the Contracior To remove any contrebend
from the legal materiale. The Contractor did not inform UDC thet the
Petitioner’s leqel material contained only "legal-public” documents For
over thirty (30) deys. R.400.

The 9AP alleges in Claim 10 thet UDC abused ite discretion by
violaTing it own vules Yo contiscale his \eqsl materiale. R M8, Further,
Petitioner confends surrenderinghis privileged leqal meferials to
Respondent Anderson, UDC's counsel and the Contractor violeted his
right fo privacy of his privileged legal information. 1d. Cell searches
to oblsin non-security information violaTes Fourth Amendment.

U.S. V. Cohen, 796 F. 24 20(2d Cir.1986), U.5. v. Defonte, 44 F.3d 92, %4

(2d Cir.2006); Gomez V. Vernon, 255 F.34 1118, 1131(9th Cir. 2001). The

Petitioner a9serts he wos injured by Respondents Anderson’s end

the Contracior’s breach of the confidentialify of his legal mater-

- iels. which qive Them an untair adventange in Vitigeting thie action
R.1718. Cody v. Weber, 256 F.3d 764,769 (8th Cir. 2001) (read prizoners

leqa! papers constifute injury).

The was no legitimate perologic -justification to confiscate )l the
Petitioner’s leqal melerials. The alleged contrabend hed been in the
Petitioner's possession for 45 days and posed no threat To The
security and mandagement of the instifution. The Petitioner offered
fo surrender any confrabend in his leqa! material Yo UDC officiels
during confiscation. R, 495, 540. The Contractior after reviewing
gach documen in Pefitioner’s legal materisls and declering them all
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"legal-public’, was required fo separate out any contrabond. Infact,
the Respondents represented Yo This Court that Respondent Anderson
did not view any of the Petitioner's legel materials and the Contractor
retrieved the confraband documents and refurned them o UDC. See
UDC Anower Brief, Case No. 20120025 8t 8. UDC policy provide no
authorify for the Atforney General's OFfice o possess and read o
prisoner’s leqe| maferigle. Surrendering Petitioner’s leqal material o
ifs counsel eerved no purpose for UDC bul to net confidential
information reqarding lifiqaTion against UDC and others.

In dismiesing Cleim 10 The Trisl court failed to consider the
circumstances alleqed in The petifion 85 required by Renn. The friel
court found Cleim 10 wes an eftempt fo re-arque motions sevrved
on the trial court on October 4, 201l and AuqusT 6, 2013. R.164.
The cloims slleged in Claim 10 were asserted in The initiel pefition
for extraordinery reliet filed on July 21, 2011, R.21-22. The claims
were Intergral Yo the petition before either motion were filed.

The triel court did not address the questions of the propriety
confiscating the Petitioner's leqal maeriol in violation of UDC palicy
and surrendering the legs) materials To ife counsel, the Aftorney
General Office, to be searched and read. The fris) courT unreason-
ably dismiesed Claim 10 mot. considering i¥ the Respondents sbused
their discreTion in confiscating Petitioner’s leqal material and
violating his right to privacy in hie privileged leqa! material. The triol
court abused 'ﬂrs discretion by not granting Petifioner extraordi-
nary relief foensure his legal documents would not be confiacated
in violaTion of UDC policy and noT surrendered to the Atforney
General’s Office.

V. The Triel Court Erred In Not Diaqualifying The Utah
Mforney General's Office From Participating In Thie Action.

The Petitioner sought to have the entire Utsh Afforney Generel's
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Office (AG) disqualified from this action. R.105, 335, 336. Pefitioner
asserts that during the preparation of the petition for This action
the Respondents, in violation of UDC policy, confiscated all the
Pefitioner’s leqa) materiale thet include notes on Trisl preparation
strateqy and draft pefitions of this action. R.515, 718. UDC policy
only permite contiscation of leqel materials upon multiple violations of
the contraband rule and refusal of The prisoner to surrender any confre-
bend from the legal pouch. R.449. UDC does not permit contents of
prisoner’s leqal pouches Yo be read by any UDC statf member. R. 4417,
UDC policy and the Agreement only permits the Confractor To reed o
prisoner’s leqal materiolo. R.450-45, 134, On April 4, 201\, Assistent
Aftorney General Anderson searched and read The Pefitioner’s
confiscated leqal moteriols. R.419. Two deys after searching and
reading Petitioner’s leqal meterials, Respondent Anderson emailed

a Zions Bank official reqarding Petitioner’s challenges of 1TFA
procurement, iwhich wes the exact challenge put forthin his
initial petition, émended pelifion and SAP. R.19, 511, T4, Respondent
Anderson only oeized documents concerning ITFA procurement. from
Petifioner’s leqal moterial. R.206.

Attorney can be disguelified for breach of confidentiality. Cede v.
Zions First Not. Bank, 956 P.2d 1073,1081(1998), Disgualification is defer-
mined by ") whether the disclosing perty had "confidenTiel or privileged
information pertaining fo [the movent’s] tria\ preperation and strs-
tegy'; (1) whether the disclosing party disclosed thel informetion
fo opposing counsel; (3) whether, in light of such disclosure, oppo-
sing counsel's 'continued representation... Threatenle) to ‘taint' ol
further proceedings in this case.'" 4. cifing MMR/Wallace Power §
Indus. V. Thames Assocs., 164 F Supp. N2, 7124 (D.Conn.19al). The
Pefitioner conTends his confiscated leqal materisls: (1) contained
confidenTial or privileqed informeTion; (2) Wwere disclosed by UDC
and Contractor to The AG, UDC’s counsel; and (3) UDC qgeined an untair
adventage to defend iteelf in this litigetion, thus Threatening to Toint
all further proceedings in this case. The decision o gren' or deny &
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molion 1o disqualify counsel. State v. Gray, 851 P24 1217,1227 (Utsh Ct.
App. 1993). The Trisl courT abused its discretion by failing To disque-
lify The AG from this action.

A. Petitioner’s leqal materisle contained confidential or
privileged information.

When UDC officials confiscated Pefitioner’s leqal material he informed
them the documents conlained confidentiol work product for future liti-
gation against UDC and the Contractor. R.33b-37, 349,35, 188, 540. The
trial court aleo determined Pefitioner's legsl meterials contained work
product and other privileqed information a1 the fime of confiscetion.

R. 647, 648. Nothing in The record indicates PeTitioner's work product or
privileqed information weo separated from the legal pouches. Whether
The confiscated leqal materisle contained contidentia\ or privileged
information hes not been and con nat be disputed. An sttorney io
precluded from " aquiring,inadverfently or otherwise, Confidential or
privileged information about his adversery’s lifigetion strateqy. MMR
764 F. Supp. o 118. Bupposing even in the event thet "The afforney
might hev aquired [privileged] information... T is the court's duty to
order the attorney disgualified." Emle Indus, Inc. v. Petentex, inc.,
418 F.2d 562,571 (2d Cir. 1973).

B. The Confractor end UDC dieclosed the Petitioner's privileged
and confidenTiol legal materiale To the AG,UDC’s counsel.

On April1, 201, the Contractor reviewed all Petitioner’s confiscoted
leqal materiale, noting the "materiol wes found mixed together."R.190.
The Contractor stated thet under the AqreemenT they are regquired
to “separate the materialinlo four cateqories, legal-public’, 'leqal-
privileged’, "'non-legel’ and ' confraband.'"R.190. The Contractor
edmonished the Pefifioner “that combining these materials in the
‘privileqed legal' pouch could reault in disciplinary ageinst [the
Petittoner]." The Contractor sent Respondent Bigelow the results of the
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review ot Thel Time. R.190. The chain of custody for the confiscated \eqal
moaTeriale shows: () the documents did not leave the Werden's Office
from March 3}, 201l Yo April 4, zon; (1) cateqorized iTems remained

~ Together a5 "\TEM *# |-5" there is no indication *of any caleqory from
the Confractor’s review; and (3)the Contractor and Respondents
Bigelow and Anderson did not sign The chein of custody sheet. R4,
Respondents Anderson and Bigelow eearched end read the Petitioner’s
leqel materisls from "one garbage baq full of lega pouchesl)" in the
Warden's Office. R.418, 498,502, Respondent Bussio retrieved all of the
Petitioner’s leqal meterials from Respondent Anderson.and veturned
them To the.Petitioner. R.\96. None of the documents identified by the
triel court as work product or privileqed were refrieved from any
ofher location during Respondent Bussio’s refurn of The legal mate-
risle. The ldentified work product end privileged information— -
remained with the leqgal mager'\a\s atter confiscation, Through The
Contractor’s review and into the AG’s possession. Over thirty (30)
doys affer reviewing Pefitioner’s legal moterisls, the Crniractor
formally informed Respondent Bigelow all documents were ‘legal - public"
documents. R.403. The Confractor’s finding confradict the frisl
court’s findings that letters from the Petitioner o the Contrector
weve privileqed and were 8monqg the confiacated \eqal materiale. R 647.

C. The AG's confinued participation in this action Threatens to
TainT all fur ther proceeding in this case.

The Petitioner contends The UDC's counsel’s possession and
reading of his leqal meterials give UDC an unfair adventeqe in defen-
dinq iteelf aqainsT this action. Cody, 256 F.3d 8t 769. When the AG
Took possession of Petitioner’s leqal materiels his enfire strateqy to
prosecute this action wes exposed. “(Unrestricted access to
[Petitioner's] trial strategies and tacTics, have 8 devasteting effect
on the outcome of the litigaTion.” MMR, 764 F. Supp. a1 727. "Even if,
35 [Respondent] maintaing, no confidential information was actually
disclosed," the Petitioner and other UDC prisoners would be under
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threal the A6 hoe the sbility To eize leqal materials containing
confidential or privileqed information. Such a slate of affairs has the
potentiol of chilling prisoners’ ability Yo maintein contidential or privi-
leged information in their \eqa! pouches. This Court recognizes thet
the mere threat of taint is sutficient for 8 qround o disqualification.
Cade, 956 P.2d 21 1081.

D.  The trial court abused its discretion by unreasonably not grenting
Pefitioner's motion To disqualify UDCs counsel, the AG.

Denia) of & motion to disqualify counsel is reviewed for abuse of
discretion. State v. Gray, 851 P.2d 1217,1227(Uteh Ct. App. 1993). In denying
Petitioner's Motion To Diequalify Counse! (R, 335), the trial court based
ifs decision on his initis) Motion To Recuse (R.I05-1), instead of his
renewed motion fo disqualify counsel. R.643. Trial court incorrectly
found PeTitioner's \eqal materisls were confiscated "in conjunction
with UDC policy." R.645. Trial court incorrectly found that none of the
Petitioner’s work product and confidentisl and privileged information
uiere provided Yo UDC and its counsel the AG. R, 646, 648, 649, Trial
court incorrectly found thet breaches of confidentislity alone do not
Toint the validity of proceedings. R.650. Trisl court failed to analyze
Petitioner's disqualification motion based on breach of contidentiality.

i The Petitioner Filed 8 Motion To Recuse, requesting the AG o
be disqualified from this action on October 4, 200 besed on UDC
ond The AG breached the confidentislity of his leqal maTerislo,
Petitioner erroneously based the motion on shared confidences.
On Auqust 6, 2013 Petitioner renewed the motion, basing the
moTion on breach of confidentialily. R.338-39. In determining the
merifs of the disgualification motion the frisl court based il
denial of the motion on the qrounds "that neither McClellan nor
Rules 1.9, 110 or 11" R. 653, The Trial court did noT conaider
disqualification based on breach of confidentiality 94 articule-
Ted in MMR, 764 F.5upp. at 724.
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. UDC policy only permits confiscation of prisoners’ leqal
maferial under specitic conditions and affer ordering the
prisoner Yo surrender any suspected confraband. Policy also
only permifs the Confractor 1o read prisoners’ leqal materiale.
There is no exception for The A6 fo read prisoners' leqal
materials, reqordless of how They are clossified. The Tria)
court found Petitioner’s legal materials were properly oeized
and surrendered to AG. Trie) court defermined several docu-
ments met the definition of confidenTial or privileged work
product but unreasonably found the Contractor did hot “forwerd"
the privileged meterials to the AG. The record shows and the
Contractor admits, all Petitioner’s leqa! moterials, including those
The frial court defermined were privileged, were forwarded fo
the AG. Hed the Contractor "reviewed" each of documents and
"coteqorized" them as 'leqal-privileged®, "legs!-public" or
"confrabend” as UDC policy and the Aqreement require, there
would have been no need To ourrender the Petitioner’s leqal
maferials o the AG,

Wi Pefitioner claims the breach of his leqel materisle provided
UDC an unfair edvantaqe in defending themselves aqpinst the
claims in this action. Courts hove found the breach of confi-
dentiality alone can taint the inteqrity of an entive cose.
MMR, 764 F.Supp. 8t 127. Courfs have 8leo found thet prisoners
are injured by the cleim thet prison officisls qained on untair
advan%aqe in liTigeTion by reading prisoners’ leqal materisle.
Cody, 256 F.3d at 768. The Trisl court unreasonably deter-
mined thet Pefitioner's request for relief in judiciel or
administrative proceedings heo been denied due fo the
breach of confidentiality. R. 650. Petitioner confends he is
prejudiced by UDC's counsel having access o his foctics and
strateqy for thie action. The trial court takes the position
thet @ privoners leqal materials can be seized and read by the
AG a5 lonq 99 they are refurned * to make timely filings, or
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was not) barred access Yo courts..."R.650. In this case reading
of -The work product was an access to court violation. Cody,
256 F.3d ot 169

V. The-Trial Court Erred In Denying The Court of Appeals’ Order
Awording Appellant Coste for Case Number 20120025-ChA :

On September 6, 2013, This Court ordered the Appeliees Yo pay
Appellent's costs incurred on appeal for case number 20120025-CA.
The Petitioner submitied a bill of costy to the Triel court a9 ordered
by this Court.R.591-608. In itemizing his coste Pefitioner sought
"copy Fees, postage ond researchmaterial” expenses. R.5942. The Trial
courf denied PeTitioner's motion for coste. R.641.

In denying The motion for costs The Trial court cifed the Timeli-
hess of The mofion afailure o \Temize and verify his costs incurred
during The appeal. R.697. The Trial court unreasonsbly denied the
cost motion because the Pefitioner is being held to the stenderd of
o Trained alforney. As 3 pro se litigent should be accorded every
consideration thet mey reasonably be indulged. State v. Winfield,
2006 UT 4,919, 128 P.34 W11.

FiraT, the Petitioner inreqerds fo the friel court's finding thet
the cost motion wes unlimely, Petitioner previously informed the
court the Respondents were Taking up To Thirfy (30) deys To
provide copies n this action. R.bl1. Petitioner contends any delay in
filing his bill of costs was due fo Respondents’ photocopy procese.
It should also be noted did not articulete eny predjudice due to
delay in filing The billot cost or coste motion.

Second, The Trisl court sought to require Petifioner fo produce

2 meficulous and detailed vepor reqarding the costs he incurred
on appeal. R.697. The Petifioner contende the intormation deman-
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ded by the Trail court is solely in the Respondents possession. The
Petitioner submitied the only documents which The UDC Accounting
Office has made available Yo him To verify his costs. R.595. The
Petitioner does not have personal access o UDC's accounting records
oysiem from which his fund were drawn Yo pay his appesl costs. Nor io
UDC willing To create 2 report with

Conclusion

The Respondents’ bad faifh efforfs fo conceal the custody ond
cheracter of the Petifioner’s privileged work product and confidenfial
legel ma'erials have made This litigation more complicated Then
hecessary. The real iscue 1o simple: RespondenT was denied exTra-
ordinery relief Yo receive mandated leqsl assisTance, require UDC fo
perform a duty required by law, require UDC To camply with its own
rules and prevent confiscalion and reading of his leqal moteriele by the
AG. Respondent respectfully reguesis that he be grenfed extraor-
dinary veliet on all his claims ascerted in the pefition. In the alfer-
native, he requesis The A6 be disqualified and remand this matter
for an evidenfary hearing To determine the merits of his cloime.

RespecTfully oubmitled this 8Th day of Jenuary, 2015,
Rognald. Frilliars

30



CERTIFICATE OF SERVICE -

I do hereby certify that a true and correct copy of the foregoing was mailed, postage pre-
paid, to the Attorney General's Office, at 160 East 300 South, P.Q. Box 140856, Salt Lake City,

v
Utah 8484114-0856, on this L} _ day of -)N\'V’“’k‘ ,20_ |5,
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