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IN “HE SUPREME COURT
OF THE STATE 0P UTAR

e

SERETA J. WALLIS
Plaintiff and Appellant
\

MARVIN E, WALLIS No. 8946

..

Defendant and Respondent

e

W W e W W @ W e s W M Y W e m e e W

STATEMENT OF FACTS

This Appeal 1s taken from the Judgment of

the Court below, its Findings and Order dated
July 18, 1958 (R.p. 52,53). This Order was
the result of the Court?!a decision upon =
hearing of an Order to Show Cause by the
Plaintiff (R.p. 15) why Judgment of $9417.50
for past due alimony, support arrearages plus
interest, costs and attorney's fees should
not be entered ageainat Defendent. Said Order
to 3how Cause was based upon the Affidavit
and Motion of the Plaintiff (R.p. 12). The
Court et sald hearing also considered the

Sponsored by the S.J. Quinney Law Library. Funding for di n provided by the Institute of Museum and Library Services
by the Utah State Library.




Dsfendant 's Motion to Modify the existing
alimony and support ewerd {(R.p. 16).

On or about October 20, 1936, the
Plaintiff and Defendant in this case executed
an Agreement (R.p. 8) snd filed the same Wl th
the Court below, together with 2 petition
(B.p. 7) end an Order approving the filing of
sald Agreement (R.p, 11) on Noveuber 20, 1956.
The situatlion at that time ae the flles and
records In thils caze arply zhow, wes that the
Defendant had continually falled to make pay-
rents ss ordered under the original Decrees,
The files reflects numerous petitlons for
dJudgment, Uniform Support ict procsedings,etc,
The Agreement referred to sbhove ls simple in
its concent and clesr and mmamblguous in lts
termg. It recltes ithe following muatters of
fact agreasd to as corrvect by both the parties,

l. %he original divorce Decree was
entered by the Court on the 15th day of
February, 1955.

By tb@ ?erms { saild Eeorﬁe. thm

®
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Defendant was ordered to pay the Plaintiff

$200.00 & month ohild support and &15&.00
alimnnx.

3 That the Defendant was at the date of
the meking of the Agreement, in arrears under
the original Decree in the sum of $4117.50,
which arrearages had sccumulated frem October,
1955 through and including September, 1956.

It 18 to be noted here that this sum, Plaintiff
concedes, includes an earlier Judgment for
$2100.00 (Rep. 1).

The parties then egreed that commeneing
with October, 1956 the Defendent should pay
to the Plaintiff $100.00 a month to be
allecated $95.00 support money nnd $5.00
alimony. The Tefendsnt agreed that the recited
arrearages in the sum of $4117.50 would be paid
to the Plaintiff within three years from the
date of the Agraemant.’ The Plzintiff then
agreed that in the event and enly in the event
that the Defendant henceforth made the $100,00

monthly payment and also pald the arrearages

rovided by the Institute of Museum and Library Services
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within three years, that the Plaintiff would
consent to a modification of the Decrae to
the sum of $125.00 a month at the tims that the
arpoarages were paid 1n full., ohe alsc agreed
to waive any and all arrearages which micht
accrue under the original Dscree and during
the time of this Agreement from October,19%6
forwerd, but here again only upon the twe
conditions that the Defendant's payments of
$100.00 & wmonth were kept current and that the
arrearages were psid up before three yeoars
from the date of the Agreement. The Agreement
then furiher expressly provided that in the
event that Defendant falled to meske the agreed
$100.00 monthly payment or pey the accumulated
sarrearages within the time specified, them in
either or both events the sgreement shell be
mll and vold,

Thereafter and commencing with Cctober,
1956, under the Agreement, the Defendant paid
the Plaintiff 3$100.00 & menth until Pebruary

of. 1956 when hi;-f;va stopped (ﬁ P a2ha27)

Library Ser v the Utah State Library.
in errors.
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and these proceedings were lustituted May

of 1958, At the hearing on May 29th, the
Plaintiff testified (R.p.26.27) that she had
calculaged all the sums that were due had all
payments under the Necres been mede and
stated thai the total amount due ss of May
29, 1958 was $9417.50. It %s the Plsi-tiffts
position that since the Defendant violaied
the Agreement of Cctober 20, 1956 that,
therefore, the anount due by him to the
Plaintiff esch =month from October 19% until
the date of the hearing was that smount set
forth by the original Deeree, to-wit:

$350.00 per month., 7The besis for the Plaintiffls
elaim of $91;17.50 as of lay, 1958 is, there-
fore, easily determined. ihe perties sgreed
that as of Ceptember, 1958, 2L117.50 was in
erreara, From October 1956 untll Februery
1958, Defendent paid $1700.00 at the rate of
$100,00 a month. He then violated the Agree-
ment end, thersefore, an additionml $250,00

arrearaga accumulated ach month fram and

1 by th 1/ Y. rovided by the Institute /’Li nd Library Ser
Libra \5 mz/T( v the Utah State Library.
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including October, 1956 through and incdud-
ing February, 1958, a period of seventeen
months, or $4250,00. Then for March, April
and May dwring which months Defendant made
no payments, the monthly amount due was $350,00
per month or #1050,00 which added to the
#,250,00 1s 2 total of $5300,00. This figure
added to the original #,117.50, which the
Defendant admitted he owed as of September,
1956, totals $9417.50, which is the amount
the Plaintiff testified was due her (R.p.26).

STATEMENT 0¥ POINTS

POINT T,

PLAINTIFP WAS ENTITLED T0 A4 JUDGMENT OF
$9417.50 A3 OF MAY, 1958 PLUS REASONABLE
ATTORNEY 'S PE.S AND COSTS AND THE COURT 'S
FAILURE AND REFUSBAL TO GRANT THIS JUDGMENT
WA3 ERROR.,

POINT II.

THE COURT LRRED IN PAILING TO RULE THAT
THE AGREEMENT OF "HU PARTIES FILED PURSUANT
TO ORDER OF GOURT G OR ABOUT NOVEMBER 20,1956

- di

rovided by the Institute of Museum and Library Services
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HAD BEEN VIOLATED BY DEFEWDANT AND VA3,
THEREFORE , NULL AND VOID AND THY PROVISIONS
OF THE ORIGINAL DuCRER ARE ARD ALWAYS HAVE
BEEN IN FULL FORCE AND EFFECT.

POINT III,

THE EVIDENCE TAKEN UPON THE HEARING OF
PLATNTIFF 'S ONDLR 0 SEQW CAUSE ON MAY 29,
1958 DOES KOT SUPPORT ANY PINDINGS OR RJULING
ENTITLING TFE DEFRNDANT T0 A MODIFICATIOR
OF THE ORIGIWAL DECREE T %HIS MATYER AND
NO MATERIAL, SURSTANTIAL OR PUIRMANENT CHANGE
OF CIRCUYSTANCES WAS SHOWN BY DLFEWDANYT,

POINT 1V,

I7T I8 PERFECTLY PHRMISSIBLE ANWD PROPER
FOR THE PARTI:S TO PROPOSE AN AGREEMENT CONDIw
TIONALLY MODIFYING THE T/RES OF THE DIVORCE
DECREE AS TO ALIMONY AND BUPPORT PAYMENTS AND
TO SUBMIT SAID AGREEMENT TO THE COURT FOR IT3
APTROVAL AWD ITS PERMISSION TO PILE 3AID
AGRELYENT AS A BECORD IN THE FILES IK THE
CASE. AND THE COURT BAVING APPROVED AND
PERMITTED THE PILING OF SUCH AGREEMENT, SHOULD

Sponsored by the S.J. Quinney Law Library. Funding for di n provided by the Institute of Museum and Library Services
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ENFORCE IT ACCONDING TO I7S CONDITIONS AND
TERMS o

POINT I,

PLAINTIPP WAL LNUITLED TO A JULGMENT COF
$9417.50 AS OF HAY, 1958 PLUS RLASCHADRLE
ATTORNEY'S FEES AVD COSTS AND THE COURT'S
FAILURE AND PEFUBSAL 70 GRANWT THIS JULGMONT
WAS ERROR,

That the 2laintiff is entitled to a
Judgment of $9417.50 as of and including
¥ay, 1958 plus reasonable attorney's fees
and costs, secms to be e¢lear bevond & doubt
if the Agreement of the partisa 1s to be
honored and given the construction that its
plein and unembiguous terms raqﬁire. There
1s certainly nothing wrong with the calcula-
ticns of the Plaintiff. It was stipulated
by both the partles in the Agreement of
October 20th snd aclmowlsdged in open Court
by Defendant's attorney (fi.p. 26) that the
amount due a3 of and including September,1956

- di

rovided by the Institute of Museum and Library Services
v the Utah State Library.
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was $4117.50. ¥From that time commencing

in October, 1956 through sand including

February, 1958 the Defendant msde ssventeen

payments of {100.00. If the Lefendant by

his breach of the Agreement rendered the

A greement null and vold, which is

Plaintiff's position in this case, then the |

only thing left to apply would be the

original Decree of the Court which regquired

the payment of #350,00 per month, The com-

putation of these figures has already been

set forth in the Statement of Faets and needs

no repetition herse,

Plaintiffts attorney being first sworn
(R.pe h4) testified that he had spent at
least fifty hours time since the entry of
the originel iLecree bringing every kind of a
proceeding possible to compel the lefendant
to fulfill his obligations under the Decres.
The Court dilsregarded this testimony and
failed to award any amount whatever. The

testimony also was that there were $7.20

rovided by the Institute of Museum and Library Services
v the Utah State Library.

Sponsored by the S.J. Quinney Law Library. Funding for di,
Library Services and Te
Machir




«l0=
coats accrued. it was submitted to the
Court that based on this testimony & reason-
able attorney's fee in connection with this
matter would be the sum of £1,000,00, this
is the firat time the Pleintiff hes had an
opportunity in this case to request attorney's }
fees and the sward should cover all the work l
done for her because of Defendantts failure
to pay.

POINT IX.

THE COURT LHRED IN FAILING TO RULE THAT
THE AGBEEMENT OF THE PARTILS FILED PUKSUANT
TC GRUER OF COURT O OR ABOUT NOVERBER 20,
1956 HAD BEEN VIOLATED BY DUFENDANI AND WAS,
THAVEFORE , HULL AND VOID AND THE PROVISIONS
OF THE ORIGIDMNAL DECREE ARY AND ALWAYS HAVE
EEEN IN PULL FORCE AND YFFECT.

The Court should have sither e xpressly
or in effect, by awarding Pleintiff Judgment
in the smount of $9417.50, ruled that the
October 20, 1956 Agresment was mll and void,

It appears from the statement of Defendsnt's

W% M ' %ﬁ: et dmomny -

d by the ) ibra ling, lig
Slcotm-ﬂz'l Qlﬁ;n[a g!{i?' g’i

Machine-g ated OCR, 1
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of the Pleintiff and indeed from finding
number two of the Court's Order appegled from
in this matter (R.p. 53) that Defendant did
not make any peyments after February of 1958
and this feailure censtituted & breach of the
Agresment regardless of whether the failure
wes Intentlonul, wilfull or othesrwise. The
condition of continued monthly peyments as
per the Agresment is absolute., Apparently the
Court below must have thought thst beecause
Defendant testiflied that hes could not afford
to mep up the #100.00 a month payments that
this was &n excuse of some sort for violating
the Agreement.

The conditions insisted on by the
Pleintiff as reflected in the Uctober 20th
igreement are there for a purpose. It is
cbvious from ah examination of the files in
this case that Defendant has failed to meke
peyments from the very inception of the
Decree snd that every proceeding available

under the law has been necessary to even

Sponsored by the S.J. Quinney Law Library. Funding for di n provided by the Institute of Museum and Library Services
by the Utah State Library.
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bring him before the Court.

Plalrtiff knew of Defendant's
unrellability at the time of the Agreement
end Defendant certalnly hed a great deal to
gain by living up to the terms of the Agree-
ment, He would have automatically been
entitled to a permanent reduction to £125.00
per month and he would have saved $250.00 a
month from October, 1956 onward. The only
way he could obtain thls great advantage to
himself at least with the consent of the
Plaintiff, was to live up to his Agresment
and lwep his word wit!: respect to the payment
of the $100.00 monthly payments and the final
payment of ths agreed arresrages, These
things the Defendant did not do and if he is
to be excused as in effect the Court below
has excused him by its Order of July 18th, then
an sgreement of this type between the parties
would be utterly useless and ineffectusl and -
of no use et all. It 1is Flaintiff's belief,
as will be argued under Point IV, that an

- di

rovided by the Institute of Museum and Library Services
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Agreement of thils type, in view of the
realities of divorcd situstions, is a whole-
some and proper thing and should be
encouraged rather than completely ignored as
was done by the C(oburt below,

POINT IIIX.

THE EVIDENCE TAKEN UPQW THE HEARING
OF PLAINTIFF'S ORDER TC SHOW CAUSE ON MAY 29,
1958 DOES NOT SUPPORT ANY PINDINGS OR RULING
ERTITLING THE DEFENDANT TO 4 MODIFICATION
OF THE ORIGIWAL DECREE IN THIS MATTER AND HO
MATERIAL SUBSTANTIAL OR PERMARENT CHANCE OF
CIRCUMBTANCES WAS SHOWN BY DEFENDANT.

Ko citation of authority is necessary
to establish the statement that this Court
has repeatedly ruled over the years that the
alimony and suppeort provisions of a pecree
of Divorce will not be modified unless
material, substantial end permanent change
of circumstences are shown to exist,
Defendant testifled at length and quite
evasively as to his income at the hearing,

Sponsored by the S.J. Quinney Law Library. Funding for di

rovided by the Institute of Museum and Library Services
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but he specifically testified (R.p. 39,40)
that at the time of the entry of this
Decree in Fsbruary of 1955 he was unemployed
and further that he was unemployed at the
time of the hesring, therefore, apparently
his clrcumstances &t least as to exployment
are precisely the same now as they were at
the time of the divorce. <he Plaintiff testi-
fied (R.pe 0,442) thst at the time of the
divoree she was earning $300.00 to $333.00
net income and theat st the pregent time her
net income is $313.20 & moath, an insignificant
change in her net income over what she was
making at the time cf the d&ivoree, Her
evidence further shows that she is supporting
five children on thls morey, one of which is
the child of Defendsnt in this case, snd her
evidence further shows that the amounts which
she spends on the parties' child alone con-
sumes & subsiantial part of her avallable
income.

It is submitted in commection with this

Sponsored by the S.J. Quinney Law Library. Funding for di n provided by the Institute of Museum and Library Services
by the Utah State Library.
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point that therd wses conplete failure at
the hearing of May 29th of any evidence
witich would sntitle the Defendant under the
decisions of this state toa mnodlfieation of
the eriginal Decree, and the Court, by its
Order of July 18th, has 1in effect done exactly
this by rulling that the Defsndant iz only re-
quired to pey Plalatiff the sum of 7100.00
per month,
POINT IV.

I7 18 PoTFEQCTILY PERMISBIBLE AND PROPHER
FOR THE PARTIZS TC PROPOAE AW AGREIITTRT
CORDITIORALLY MODIFYING THE TERYS OF THE
DIVORCE DECRIE 48 T0 ALIMCHNY AND SUPPORT
PAYMENTS AND T4 SUBMIT 34ID AGREEMENT 70 THE
COURT POR 1IU05 APPROVAL AND IT8 PERMISSICH TO
FILE 3AID AQRENMUNT A3 A HECORD IN THR PILES
I THE CASE,. AND THE CCOURY HAVING APPROVED
A¥D PERMITTED THS PILIRG JF 3007 AGRETMUNT,
3EOUTLD ENFORCE I& ACCUNDING TO Its CUWDITIONS
AXD TERMS,

Although 1t does not appsar in the

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
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record, the trial Judge in thls metter
stated and seemed to feel that beesuse there
were couditions in the Agreement herein
irvolved between the parties which ccnditions
could establish the ultimate monstary
llability of the Defendant one way or another,
sccording to kis conduct in the future, such
an Agreement wes unenforcesdble., le further
expressed the opinlon that the Agreement as
filed apparently purported to have the force
and offect of o Judgment and then stated that
you could have no such thing a8 a conditional
Jadgment. It is submitted that the Agreement
concerned hereln was never latended to and
did not come into ithe case &z a Judguwsnt., It
4184 not eonstitute & modilication of auy
oxlating Decree at the time that 1t wes filed
and even if it had, there 1s eertainly nothing
to prevent coudlitilonal Judgment of all sorts
in divorece matters of thia kind, and indeed
there are numerous types and classes of

conditional Judgments. 304 American Jurlapru-
dence y. spg.gﬂ L 239 ' ﬁﬁzﬁ'ﬁ%ﬁml )7%0/2{/\ the Institute of Museum and Library Services

Library echnology Act, administered by the Utah State Library.
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The situation which hsad arisen between
these two parties about the time of the
Agreement of Uctober, 1956 is one unfortunate-
ly that is not uncommon in divorce situations.
Here was & man who had absolutely falled and
refused continually, ss the record reflects,
to live up to his obligations under the
Decree, He had moved out of the jurlasdietion
of the Court, Uniform 3upport Proceedings had
been brought against him, he was difficult to
locate, 1t was~a congtent struggle for the
Plaintiff to reslize any sums at all by way of
alimony and support payments as ordered under
the original Decree. Therefore, it was
encumbent upon the Plaintiff or rather on the
attorney representing her to devise some way
to enforce and insure future payments, i[he
Agreement of Uctober 20, 1956 wes simply a
means by whiech 1t was hoped that support and

alimony payments of some kind could be cbtained

from the Defendant and in order to obtain
these payments, the Plaintiff was willing to

Sponsored by the S.J. Quinney Law Library. Funding for di
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=l8e
give up very substantiel rights that had
already sccrued to her under the original
divorce Decree and which would scorue in
the fluture. All the Delendant had to do
within a period of three years wes keep up
his payments of 5100,00 & month and pay off
the $4117.50 arrearage which had accumulated
by September, 1956, If he had done this he
would have seved himselfl meny thousands of
dollars or at least a Judgment sgainst him
for several thousand dollars. It was the
belief of the Pleintiff's attorney at the
time of this Agreement and it 1s most
atrongly urged upon the Court now thet such
an arrvangement between the parties 1s not |
only highly preoper, permissible end legel in y
every respect, but indeed in many situations
it is & highly desiresble procedure, It
amounts to the parties themselves agreelng
upon terms and conditions which when ultis
mately performed will have the effect of
modifying the originel Decree by consent,

Sponsored by the S.J. Quinney Law Library. Funding for di
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'ﬂnwever, it was the belief of the

Plalntiff snd her sttorney and is still the
belief that such proceedings should not be
undertaken ond such Agreements should not

be consummeted without the participation amd
spproval of the Court. The parties theme
selves have no right to tamper with the pro-
visions of a duly entered Dscree and Order in
& divorce case particularly when they make
Agreementa which smount to more than mere
welvers of sums due ss in this cese and end
vp with an Agreement that will actuslly have
the effect of modifying the Courtts original

Judgment with respect to slimony and particular-

ly suppert payments., That 1g the reason that
the Agreement of October 20th in this case was
laid before the Court for its inspection,
approval snd filing &s a record in the case,
This was done by petition (R.p.7) and the
status of the Agreement was fixed by the
Opder of the Court (R.p.ll) wherein this

Agresmsnt was approved by the Court and its

Sponsored by the S.J. Quinney Law Library. Funding for di n vided by the Institute of Mus nd Library Services
g by the Utah State Library.
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filing was permitted in the records of the
cage, It 1s gubmitted that this progedurs
is a proper, orderly metihwd of bringing to
the Courtls attentlon an sgrsement of this
type. Certalnly it woul& be conceded that
the partiea have ne¢ right to place documents
in the Court files at thelr own »lecasure
and to make Agreements at their own pleasurse
which ure contrary to lawful and duly entered
Urders In a divorce case. ‘
It i3 & matter of common knowledge that H
in many origlnal divorce Decreas, the awards ]
are besed upen Agresment of the partles sube
ject to the approval of the Court and such
procedure ls recognized by the authorities
sverywhere s proper and permizsible, and
there 1s excellsnt sathority for the procedure
used by the Plaiatiff in this cases
*Hotwithstending the court has power
and authorlty to modify its decree of
divoree touching the allowsnce of a
sum of money for the meintenance of
the wife, she and her husband may agree
in a proper caese touching the amount of

such sun snd the memmer of its payment,
subjoot to the appraval of the court as

Sponsored by the S.J. Quinney Law Library. Funding for di n vided by the Institute of Mus nd Library Ser
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to 1ts valldity in good morals and

as conformsble to public policy, and
ia further consideration of the
status end condition of the partics
relating to the guestion of its falye
nessa end equavllity of adjustment,
According to the welght of authority,
such & coniract, when apprcved by the
solemn decree of ths court, becomes
forever binding to the same degree and
with like effec¢t as ordinary contracts
between pertles adumittedly sui juris,
and is not subject to revocation or
modification except by ithe consent of
the parties thereto., 17 American
Jurisprudisuce puge Ti5, Section ?EZ:

Hegre puriles reaciwd an Agreement,
reduced Lie Agreement to writing so there would
be no mistake or argument in the future sbout
wheat the terma of that Agreement were. The
Agrsement was then subultied to the Court for
itedfppraval or disayproval and 8 reguest
weg made and greanted that the Agreenent be
filed in the records of the case, Huch an
Agéeem&nt asould be nonored Ly the Court and
should be onforced 1f the need ariges sccorde
ing Yo c¢he very terms and econditlons of said
Agreemeni wulch were previcusly approved by

the Court.
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In any a?ont it is submitted that there
1s nothing present in the present case which
would justify the trial Court in ignoring the
terms of the Agreement and in refusing to
enforee it, which is exactly the result of
the Urder appealed from here, If such an
Agrveement 1s to become meaningless and the
Defendant cen avoid its terms and conditions |
on the flimsy excuses offersd by the Defendant H
here, then it is submitted that such Agreements
would be of no value or use whatsoever and the
parties might as well farget about trying to
ad Just their own differences 1f they are not
to be held to thelr Agreements,

It 13 submitted that under the present
ruling end Order of the Court below, the
Plaintiff has no idea whatever es to what her
rights are under the Decree in thls case,

She was awarded no Judgment whatever, she wes
awarded no costs, she was awarded no attorney's
fees, nothing weas settled or determined as

far as she 1is concerned,
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CONCLUSION
It is respectfully submitted that the
ler of July 18, 1958 from which this Appesl
telken be reversed and set aside and that
gment in the amount of £9417.,50 plus interest
costs together with a Judgment for & reasonable
orney's fee be entered sgainst Defendant,
d Judgment to cover sums due through May of
3, plus en additional awsrd of costs and
orney's fees in comnection with this appeal,
thet the Agreement of Uctober 20, 1956 be ﬁ

lared nmull and vold and of no force and sffect,

Fespeotfully submitted,

SHIRLEY P, JONES, JR.

Lttorney for Plaintiff
and Appellant

411 Uteh U4l Bullding
nglt bale City, Utah

n provided by the Institute of Museum and Library Services
by the Utah State Library.
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