Brigham Young University Law School
BYU Law Digital Commons

Utah Supreme Court Briefs (1965 -)

1972

Maylom FE Erickson v. Sterling Bennion : Brief of
Appellant

Utah Supreme Court

Follow this and additional works at: https://digitalcommons.]law.byu.edu/uofu_sc2
b Part of the Law Commons

Original Brief submitted to the Utah Supreme Court; funding for digitization provided by the
Institute of Museum and Library Services through the Library Services and Technology Act,
administered by the Utah State Library, and sponsored by the S.J. Quinney Law Library; machine-
generated OCR, may contain errors.Eldon A. Eliason; Attorney for Defendant-Respondent

Recommended Citation

Brief of Appellant, Erickson v. Bennion, No. 12617 (Utah Supreme Court, 1972).
https://digitalcommons.law.byu.edu/uofu_sc2/3186

This Brief of Appellant is brought to you for free and open access by BYU Law Digital Commons. It has been accepted for inclusion in Utah Supreme

Court Briefs (1965 -) by an authorized administrator of BYU Law Digital Commons. For more information, please contact hunterlawlibrary@byu.edu.


https://digitalcommons.law.byu.edu?utm_source=digitalcommons.law.byu.edu%2Fuofu_sc2%2F3186&utm_medium=PDF&utm_campaign=PDFCoverPages
https://digitalcommons.law.byu.edu/uofu_sc2?utm_source=digitalcommons.law.byu.edu%2Fuofu_sc2%2F3186&utm_medium=PDF&utm_campaign=PDFCoverPages
https://digitalcommons.law.byu.edu/uofu_sc2?utm_source=digitalcommons.law.byu.edu%2Fuofu_sc2%2F3186&utm_medium=PDF&utm_campaign=PDFCoverPages
http://network.bepress.com/hgg/discipline/578?utm_source=digitalcommons.law.byu.edu%2Fuofu_sc2%2F3186&utm_medium=PDF&utm_campaign=PDFCoverPages
https://digitalcommons.law.byu.edu/uofu_sc2/3186?utm_source=digitalcommons.law.byu.edu%2Fuofu_sc2%2F3186&utm_medium=PDF&utm_campaign=PDFCoverPages
mailto:hunterlawlibrary@byu.edu

ttorney at Law
Jelta, Utah 84624
Attorney for Respone




TABLE OF CONTENTS
STATEMENT OF THix NATURE

OF THE CASE et 1
DISPOSITION IN THE LOWER COURT ... 2
RELIEF SOUGHT ON APPEAL ... ... ... .. 2
STATEMENT OF FACTS ..., 2
ARGUMENT e 8

POINT I. THE TRIAL COURT ERRED IN
HOLDING THA1 BENNION WAS NOT
NEGLIGENT IN THE MANAGEMENT OF
HIS IRRIGATION WATER. .. 8

POINT II. THE COURT ERRED IN DETER-
MINING THAT THE PLAINTIFFS ACTED
IN SUCH A WAY AS TO BE GUILTY OF

CONTRIBUTORY NEGLIGENCE. ... e 15
CONCLUSTION e s e e esssaennane 19
AUTHORITIES
STATUTES CITED
Utah Code Annotated, 1953, Section 73-1-8 ... . e 11

CASES CITED

Anderson v. Pleasant Grove Irrigation Co.,

400 P. 2d 897 et I 14
Chipman v. American Fork City, 46 Utah 143,

148 P. 1103, 54 Utah 93, 179 P. 742, i 13
Jordon v. Mt. Pleasant, Utah 1897, 15 Utah 449, 49 P. 46 10
Mackay v. Breeze, 72 Utah 305, 269 P. 1026. .......ooocevcecmrreee 13
Sturges v. Charles L Harney, Inc., 165 Cal.

2d 306, 331 P. 2d 10720 ooooooeoeeeeeeeeeeeeseeceencasnaseanaseeaeses 13

West Union Canal Co. v. Provo Bench Canal &
Irrigation Co., 116 Utah 128, 208 P. 2d 1119, .o 14



2
DISPOSITION IN THE LOWER CJURT

The Honorable J. Harlan Burns, Distriet (i
Judge in and for Millard County, Utah, granted the ¢
fendant's Motion for Dismissal at the conelusion of

evidence presented by the plaintiffs.

RELIEF SOUGHT ON APPEAL

Appellants seek an Order remanding the cause b
to the Trial Court with instructions to award damag
to appellants for the amount of damage to fh
plaintiffs’ home and premises caused by defendant

fugitive water.

STATEMENT OF FACTS

Sometime during the month of May, 1968, defendant
respondent (usually hercinafter called Bennion) orderel
water from the Melville Trrigation Company to irrig
his farm located near Delta, Utah, consisting of 160 acr
Mr. Bennion was the owner of 60 shares of stock in
Melville Trrigation Company and was entitled to wate!
from the irrigation company at times and for plaf?q it
dicated by him consistent with the regulations of th
companv. Mr. Bennion’s property is located on the Norf
cide of the Delta-Fillmore Highway near the ity
Delta, (S. A. Bennion Deposition, nages 4. 5, and ¢

Tr. 110-114).
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The water ordered by Mr. Bennion in May of 1968
wag delivered from the Melville Irrigation Company in
the Jones diteh to the North side of the Bennion farm.
(S. A. Bennion Deposition, 8 and 10; Tr. 114-116).

The irrigation water in May of 1968 escaped from the
Bennion farm property and traveled across a county road
situated immediately East of the Bennion property and
traveled Kast, parallel to the Delta-Fillmore State High-
way, to the appellants’ (hereinafter usunally referred to
as Ericksons) property upon which was constructed their
home. (S. A. Bennion Dep. page 21; Tr. 126).

Mr. Bennion used a four foot stream to irrigate the
farm property on each occasion that he ordered water for
irrigation. (S. A. Bennion Dep. page 10; Tr. 115).

On June 19, 1968, Bennion ordered a stream of water
to irrigate the farm in a customary manner. The stream
ordered was a larger stream than usual as he was advised
by Paul Adams at the time the stream was turned to him
that ““well, tliat’s a higger stream than you usually use.”
(S. A. Bennion Dep. page 11). Bennion took the water at
approximately noon on the 19th of June, 1968 and irrigat-
ed the farm property in what appeared to be a customery
manuer at least as far as the first two placements of the
water weve concerned. (S. A. Bennion Dep. pages 15 &
165 Ty, 129-131).
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Bennion physically divided the property he was f,

farming for irrigation purposes by using the strean -
proximately one-third of the 24 honr water turn on the
first one-third of the property, one-third of the 24 oy
water turn on the sxecond one-third of the property y
the balance of the water turn on the remainine one-thin)
On June 19th the change from the tirst one-third to f
middle one-third was effected during the evening after
the water had been on the first one-third from appray
mately noon until evening — hetween 6 and 8 hours, (§,
A. Bennion Dep. page 16 Tr. 130-131). The middle on-
third was irrigated until about 12:00 o’clock midnight af
which time the water was all direeted to the remaining
one-third of the property. (S. A. Bennion Dep. pace 1f:

Tr. 130-133).

The following morning Mr. Bennion determined that
the water had moved faster than he thought. (S. A. Ber
nion Dep. page 17, Tr. 132). The water had traveled al
the way through the property and was escaping from fbi
lower portion thereof over a dike which was oonstm(’ﬂ‘.d
at that end of the ficld to retain the water and keep I
from leaving the property and erossing the connty roil

situated immediately East of the field.

{
The slope of the property is from North to South ﬂt;
from West to Tast. When the water has comnleted

Qonth it ¥
conrse throneh the nronerty from North to
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held by an irrigation facility described as a dike and, if
allowed to escape over or throngh the dike, it travels East
across a county road immediately adjacent to the prop-
erty and, after erossing the road, continues to travel East
parallel to the Fillinore-Delta Highway until it reaches
the plaintiffs’-appellants’ property (Tr. 113, 125-126).

Several vears ago major repairs were made to the
Delta-Fillmore Highway at which time the Highway was
significantly improved and the road base as well as the
hard surface portion of the road was widened. The wid-
ening of the road extended out to and bevond the barrow
pit which was parallel to the old Fillmore-Delta road as
it extended East from the Bennion property. The Bennion
waste water had previously been allowed to escape from
the Southeast corner of his property and travel East par-
allel to the old Fillmore-Delta Highway down past the
Erickson property and allowed to flow out into a waste
area extending Fast and North from the Erickson prop-
ertv. However, when the Utah State Department of Pub-
lic Highways improved the Delta-Fillmore Highway and
constructed a road on the Fast side of the Bennion prop-
erty parallel to the Bast side of the Bennion property
connecting the Delta-Fillmore Highway with the U.S.-6
Highway North of the Bennion Property, they construct-
ed a drain for Mr. Bennion to allow the waste water to
flow from lis property at a point approximately 1/8 to
1/4 of a mile North of the Southeast corner of his prop-
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ARGUMENT
POINT I

THE TRIAL COURT ERRED IN H "LDING THAT
BENNION WAS NOT NEGLIGENT IN THE MAN
AGEMENT OF HIS IRRIGATION WATER.

The evidence is insufficient to supnort the findpy
that Mr. Bennion was not neeligent in the mawner 3
which he managed his irrigation water on the 19th and
20th of June, 1968,

Mr. Bennion had farmed his property and irvigate
the same in connection with his farming operation for
many yvears prior to the year 1968. He knew of the part:
cular characteristics pertaining to his farm property, th
slope of the ground, the time required to irrigate each
parcel of said ground and the amount of water required
He knew the direetion the water traveled while it wa
traversing the farm property and the direction the wate
traveled as it became waste water after it had completel
its passage through his farm property. He knew from
prior experience that when the water reached the Sontt
end of his farm property it would travel Kast along 1
South end of the property and, unless retained at thet
point, wonld cross the county road situated Fast of th
property and escape into the barrow pit on the North sit
of the Delta-Fillmore Ilighway and continue to trav
East parallel to the Highwayv down onto the E]'if'k*‘“‘i
property and other properties citnated in the ooner

area.
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Mr. Bennion's own testimony and the testimony of
other wifnesses called at the trial jeft no doubt that Mr.
3enuion knew and understood his responsibility as to the

irrigation of his farm property.

The testiinony at the trial indieated that Mr. Bennion
was awarce that several vears prior to 1968 the highway
known as the Delta fillmore Highway had been widened
and improved and thereby removed or significantly limit-
ed the use of the barrow pit sitnated North of the high-
wav for escaping water, He knew, on his own observation
of Mayv of 1968, that his escaping water would travel
down to and flood the Erickson property unless retained
on his own property or diverted at a point East of the
Erickson property alone the North side of the highway.
Mr. Bennion knew that the state had constructed for him
a drain facility situatc North of the Southeast corner of
his property and he knew that it was his responsibility
to construet an irrigation faeility (dike) and maintain
the same sufficiently to direet the waste water along the
dike to the drainave pipe installed by the State of Utah.
Mr. Bennion knew at the time the drainage pipe was in-
stalled that he no lonwer enjoved the right to allow his
irrigation water to flood from the Southeast corner of his
property down the old drainage area parallel to the old
highway. He knew that a conneetine road had been con-
strueted on the Fast nortion of his property and. that

aid road was a eonnts road and that he did not have the
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right to allow his water to eross said county road or flg
tlie same except as he was allowed to use the draingg,
pipe constructed under the conneeting road to alloy s

waste water to escape from his property.

The owner of irrigation water and/or the person iy
charge of irrigation water and canals and/or ditehes aug
or irrigation facilities, has a duty of exercising ordinary
care to prevent injury and damage to others. Utah cours
have held as early as 1897 that liability existed as to fi
owner of or the person in control of water allowed b
cause flood damage. In the case of Jordon rs. Mt. Plus
ant, 1897, 15 Utah 449, 49 Pacific 46,

The Court held that a City is liable for damages r
sulting from the overflow of a natural stream caus
from barriers erected in the stream by the City. Tk
City constructed the barriers to avoid flood damag
farther down stream, but the barriers as construc
became clogged and caused the creek to over.ﬂOW
above the barriers, damaging the plaintiff. (Dige!
of Utah Water Law, page 127).

The general rule governing liability for injuries It
sulting from the constrnetion and operation of irrigati
works, has been applicd in a variety of instances. Th
owners of irrigation works have been held liable for dan
age resulting from their negligence in discharging vt
upon adjoining property, in permitting water to es;qﬂ
or overflow from their ditehes onto adjoining land.’

n o
i q : to hack M
cansing, by embankments and dams, water
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another’s land, even though the irrigation canal was
built prior to the construetion of the buildings that were

injured.

The statutes of the State of Utah impose an affirm-
ative responsibility on owners and persons in control of
irrigation water. Utali Code Annotated, 1953, Section 73-

1-8 provides:

Duties of vwners of ditches — safe condition — The
owner of any ditch, canal, flume or other water
course shall maintain the same in repairs so as to
prevent waste of water or damage to property of
others, and is required by diteh, bridge or otherwise,
to keep such diteh. canal, flume or other water course
in good repair for the same cause as any public road
or highwav so as to prevent obstruction to travel or
damage or overflow on sneh publie road or hichway.

In the instant case, My, Bennion was the owner or in
charge of the responsibility of -wmaintaining the dike
which contained his waste water and foreed the same to
flow North along the East houndary of his property to
the point where it was allowed to travel nnder the public
road and escape to the Hast in a barren brush area
wherein it wonld eause harmm to no person or property.
Mr. Bennion failed to maintain the dike in such a condi-
tion as the waste water was allowed to escape on the very
first occasion that he need the water in 1968, to-wit, at
the time of his jrrieation tnrn in Mav of 1968, and at that
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time he was based on notice of the defect to the dig:
Thereafter, to-wit, in June 1968, he accepted a strexy
of water which was placed in his care and control by i
irrigation company and he knew at the time he acceps
the stream of water that it was a stream which was b
ger than he customarily ordered (S. A. Bennion Dep,;
11).

Mr. Bennion knew from prior experience that if th
water was allowed to escape from the Southeast com
of his property it would travel East parallel to the hi¢
way down to the Erickson property and flood the s
(S. A. Bennion Dep. p. 24). Mr. Bennion knew that ft
drain which was previously used in connection with t
drain of the Bennion property had been closed when fl
highway connecting Delta and Fillmore was repar
several vears prior to 1968 (S. A. Bennion Dep. p.

26).

Afr. Bennion admitied that he had not properly mit
tained the control of the irrieation water dnring e e
of June 19th and the carly morning of June 20th o
he advised Mrs. Trickson that lie had overslept (Tr,.‘,‘
23). Tn view of the fact that My, Bennion knew fhat b
r larger than was cnstomary and b
in 1968 that the®
n the Erick

had a stream of wate
enuse he knew from prior experience

ine water wonld travel down to and o

ea) "
ndard of ¢

pronerty. he failed to maintain the sta
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required f‘cv a pertinent persen in the irrigation of his
property. tHe breached the duty imposed upon a person
charged with tlic nse of irrigation water and was neg-

ligent in allowing the water to eseape.

By allowing the water to travel onto and over the
county road situated immediately Kast of the Bennion
property, Mr. Bennton is negligent as a matter of law as
he is in violation of See. 73-1-8, Utah Code Annotated,

as amended.

The Utah Courts have indicated that recovery is al-
lowed where there is a showing of negligence or want of
ordinary care in the construection, operation or mainten-
ance of irrigation diteh facilities. Chinman v. American
Fork City, 46 Utah, 148 Pacific 1103; 54 Utah 93, 179
Pacific 742. MacKay . Breeze, 72 Utah 305, 269 Pacific
1026.

The California (fourts have held in actions for dam-
ages and for injunctive velief that the injured party is
entitled to recovery where draining operations caused
water to flow from realty of defendant onto realty of
plaintitf. Sturges . Charles L. Harney, Inc., 331 Pacific
2nd, 1072, 165 ('al. 306.

Some courts appear to hold that there is absolute

liahility rosnltine from flooding waters damaging adjoin-
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ing property. llowever, it appears that the Utal (4
and most of the Western States Courts have lield g
liability is predicated on negligence. In et Union (.
Company v. Proco Beweh Canal & Lrrigation Compuy
208 Pacitie 1119, 116 Utah 128, the Court held as foljor.

An irrigation company is not an insurer agaly
damages caused to others by its water, hut is o
liable for its negligence.

In a very recent Utah case, Awnderson rs. Pl
Grove Irrigation Company, (490 P. 24 897) the Supra
Court of Utah affirmed the Fourth Distriet Court, Tt
County, Maurice Harding, Judge, Judgment against |
irrigation company and water master in conneetion ¥

flooding of plaintift's property.
The (‘ourt found as follows:

Fvidence as to overcapacity flow of water in i
tion diteh and as to means of avoiding damast
plaintift's adjacent property by closing main hei
cate sustained finding of negligence of irrigl
company and its watermaster in the floodint:
plaintift’s property. (490 P 2d R97).

. . , f
The instant case is substanfially the same a8

ot
avidence presented to the Conrt indicating that ther

(] Fl‘h

an overcapacity flow of the water allowed by the d@

ant to acenmulate at the Aike e was chargeed with
}M

R o Wa
cponsibilitv of maintainine to inanre that the we
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not escape and travel the course known by him to be the
conrse the water would follow and ultimately flood the

plaintiffs® property.

POINT II

THE COURT ERRED Il DETERMINING THAT
THE PLAINTIFFS ACTED IN SUCH A WAY AS TO
BE GUILTY OF CONTRIBUTORY NEGLIGENCE.

The total evidence hefore the Conrt indicated that
when the plaintiffs determined that the water escaping
from Mr. Bennion’s farm would travel down the North
side of the Delta-Fillmore TTichway and, unless otherwise
diverted, would flood the property of plaintiffs, the plain-
tiffs constructed a small dam to divert the escaping wat-
er in May of 1968. This small dam was constructed on
the West portion of the nlaintiffs’ propertv in an effort
to divert the water flowine from the Bennion property
paralle]l with the road at a point hefore it reached the
plaintiffe’ property and divert the same to the North in
an offort to cause it to travel North a sufficient distance
and then chanee its course to the East and therebv miss
the plaintiffs’ home and vard. The evidence presented to
the Court and particularly the pictures presented to the
Conrt show that the anantity of water was so laree that
it covered not onlv the land and eround sitnated immed-
iafelv. Wost  of  {he vlaintiffs’ vpronertyv  and

the Tand  and  orannd  citnated  immediately  West
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of the small dam which was construeted but 4
water covered the entire dam area in a suffiy
depth that it was impossible to determine where the gy
was even located at the time the water was at its aw
The Court mistakenly took the dam as having an imp
upon the flooding of the property. A proper interp;
tion is clear from the evidence that the quantity of
was so significant that the dam had no impact upor i
verting the water to the North and the volume of wa
flooded the entire dam arca and flooded the plaintiff
property. It was clear from the evidence that the quanti
of water was sufficient to have covered the entire ar
despite the fact that a dam was constructed. It s di
that the Court possibly misunderstood the evidence &
concluded that the dam was located downstream fri
the subject property of the plaintiffs and thereby
tributed to the flooding involved. However, a reviev

the evidence indicates that the dam was constreted
i

tofl

stream from the plaintiffs’ property and that th
therehy, in its then location, contributed in no wav
actual flooding condition. The volume of water was ¥
ficient that it flowed throngh, over and hevond the i
area and traveled onto and bevond the plaintiffs’ P

erty which was located downstream from the dam.

aintiffs W

The evidence is also clear that the pl |
ne (‘Rﬂspd

everv offort to mitieate the damages bel
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them by the flooding. Mr. Krickson was called from his
place of employment and spent many hours of time and
effort in attempting to dam off the water at its point of
escape from the DBennion property and spent time
attempting  to  divert the water around his
home and vard. However, the evidence was
clear that the quantity of water was so large at
the time attention was directed to the same that it was
impossible to divert the water and the only solution at
that point was to atiempt to dam the water off at its
source (the Bennion property) and to pump the water
off the plaintiffs’ property by the use of pumps which
were employed and by cfforts from friends and the plain-
tiffs to channel the water away from and around their

home and yard.

The only interpretation that can be placed on the
Court’s finding of contributorv negligence is that the
Court mmst have inadvertantly misunderstood the evi-
dence. Tt is conceivable that if the Court understood the
dam referred to to have been constructed downstream
from the subject property that such a facility would have
in fact possibly contributed to the upstream flooding and
damage to property upstream from the dam. However,
since the dam is located upstream from the subject prop-
erty and since when the water was at its highest point
the dam itself together with all surrounding property was

flooded, it is impossible to see where the construction
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of the dam would be a contributory factor in tle Floy

ing itselt which caused the damage.

It 1s also important to note that the Court on the
casion of the hearing of this case had scheduled sever
cases to commence on the date that the immediate e
was set for trial. At least one other case was partiil
tried on the day preceding the commencement of the i
mediate case. Inasmuch as the prior case was not e
pleted on the day that the immediate case was designate
to commence the Court required the attornevs andt
parties in the prior case to be available at noon ont
second day of the Frickson v. Bennion case to proe
with the completion of said prior case. The plaint
completed the evidence regarding the Erickson v. Bemi
case during the late morning hour on April 16, 1971«
the counsel for defendant presented his Motion for i
missal at that time. The Court took the Motion mders
visement for a review of the evidence and theref
ruled on the Motion completing the case at or abont
designated time that he was to commence the trial of !
balance of the previons case.

There could be some consideration given to the pi
sure of the Court at the time and date of his eonsit”
tion of defendant’s Motion and possibly offor some

. . - oo,
oestion for the misnnderstandine of the eviden
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CONCLUSION

For the reasons stated herein, the appellants re-
spectfully pray this Court to issue its order determining
that defendant is responsible to the plaintiffs for the
actual damage caused by his escaping water and that the
evidence produced was sufficient to establish negligence
as a matter of law and that the case be remanded to the
trial Court for completion thereof on the question of

damages.

Respectfully submaitted,

CLINE, JAcRsoN & JacksoN
Josepr E. Jaokson,
Milford, Utah,

Attorneys for Plaintiffs-Appellants
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