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Case No. 20140994-CA

IN THE

UTAH COURT OF APPEALS

STATE OF UTAH,
Plaintiff/Appellee,

[

ABELARDO CRUZ,
Defendant/Appellant.

Brief of Appellee

STATEMENT OF JURISDICTION

Defendant appeals from convictions for two counts of sodomy upon a
child, a first degree felony. This Court has jurisdiction under Utah Code
Ann. § 78A-4-103(2)(j) (West Supp. 2012).

INTRODUCTION

On November 9, 2013, Yanet Anorve opened the door to her bedroom
to find Defendant on their bed with his pants unzipped. Anorve’s 6-year-
old daughter, M.R., was sitting on the bed next to him.

M.R. had gone into the bedroom for some cookies. But when she
tried to leave, Defendant did not let her. Instead, Defendant put his penis in
M.R’s mouth. He told her “not to bite it,” but to suck it “like a popsicle.

Defendant then put his penis in M.R."s “butt.” Defendant was charged with



two counts of sodomy on a child for this conduct, and the jury convicted
him as charged.

When interviewed, M.R. said that Defendant had done similar things
before. But M.R. was vague about the prior conduct. Defendant was
charged with seven counts related to the prior conduct. The jury acquitted

Defendant on one count and hung on the rest.

STATEMENT OF THE ISSUES

1.  Did the trial court err in sending the victim’s videotaped
interviews, which were admitted as exhibits, with the jury for deliberations,
where Defendant relied on those interviews almost as much as the State?

Standard of Review. The trial court’s decision to send the videos with
the jury is reviewed for abuse of discretion. Cf. State v. Denos, 2013 UT App
192, 12, 319 P.3d 699 (trial court’s evidentiary determinations reviewed for
abuse of discretion).

2. At times, the victim gave nonverbal responses to questions in
her videotaped interviews. At one point while the first video played, the
prosecutor asked to make a record that the victim’s nonverbal response to a
particular question was a nod. Defendant said that he did not object. But
Defendant objected when the court started to make a record of the victim’s

next non-verbal response. A short time later, the court instructed the jury to



disregard its earlier description of the victim’s nonverbal response and to
decide for itself what the victim’s nonverbal response was. Defendant
approved that instruction and did not ask for any further relief.

Did Defendant waive any claim related to the trial court’s single
description of a nonverbal response by the victim, where he did not initially
object and then agreed to the court’s curative instruction?

Standard of Review. No standard of review applies.

3. Was defense counsel ineffective for joining the State in asking
for a modified Allen instruction after the jury had deliberated 18 hours?

Standard of Review. This Court reviews ineffective assistance of
counsel claims raised for the first time on appeal as questions of law.
See State v. Maestas, 1999 UT 32,920, 984 P.2d 376.

4. Were the child victim’s statements concerning Defendant’s
abuse and her mother’s testimony that she walked in on them sufficient to
support Defendant’s convictions?

Standard of Review. This Court reviews unpreserved sufficiency of the
evidence claims for plain error. See State v. Holgate, 2000 UT 74, 917, 10 P.3d
346.

5. Does Defendant’s cumulative error claim fail where Defendant

has not shown any errors, let alone prejudicial ones?



Standard of Review. No standard of review applies.

CONSTITUTIONAL PROVISIONS, STATUTES, AND RULES
The following constitutional provisions, statutes, and rules are
reproduced in Addendum A:
U.S. Const. amend. VI; Utah const., art. I, §12;

Utah Code Ann. § 76-5-403.1 (West Supp. 2013);
Utah R. Crim. P. 15.5, 17.

STATEMENT OF THE CASE
A. Summary of facts.

In November, 2013, Yanet Anorve lived in a two-floor Vernal
apartment with her then boyfriend, Defendant; her six-year-old daughter
from an earlier relationship, M.R.; and her two daughters with Defendant,
Lola and A.C. R390:599,602-07,609. Defendant’s sister, her husband, and
their young son also lived in the apartment. R390:609. Defendant’s sister’s
family slept in one bedroom; Anorve, Defendant, and their two daughters
slept in another; and M.R. slept in the third. R390:609-10.

For the first five or six months they lived together, the family lived in
a brown house. R390:607,613. For the next ten months, they shared a room
in the basement of an old white house that had spider webs in it. R390:610-

13. They moved into the two-floor apartment in September 2013. R390:613.

@



Most of the time, Anorve worked on Mondays and Wednesdays
outside the house. R390:614. On Mondays, Defendant’s sister watched the
children. R390:619-20. On Wednesdays, Defendant watched them. Id.
Defendant worked on Mondays, Tuesdays, Thursdays, Fridays, and
Saturdays. R390:614-15.

Although they shared a bedroom with children, Anorve and
Defendant were very careful that the children did not see them having sex.
R390:618. They would wait until the children had fallen asleep; and they
knew that M.R. was asleep because she snored. R390:616.

On Saturday, November 9, Defendant came home during a break at
work. R390:623. After Anorve fed him, Defendant went upstairs to rest in
their bedroom before returning to work. R390:623-24. Arnove stayed in the
living room watching TV. Id. MR. and Lola soon joined Defendant
upstairs. Id.

After a while, Anorve decided to call her mother in Mexico and went
upstairs to get the phone card. R390:623,661. As she walked upstairs, she
heard M.R. and Lola laughing with Defendant. R390:656. When Anorve
opened her bedroom door, Defendant and M.R. looked “surprised” and

“scared.” R390:623-24. Defendant was lying on the bed with his pants



unbuttoned, unzipped, and “wide open.” R390:625-26. M.R. was lying next
to Defendant, “around the hip area.” R390:626-27.

Defendant had “never had his pants wide open in front of the girls.”
R390:628,660,685. Thus, Anorve asked him: “What are you doing with my
daughter?” R390:628. Defendant replied, “Nothing. You're crazy. Why
would you say I would do something to her?” R390:628.

Anorve took M.R. into the bathroom and asked her what happened.
R390:628. Although M.R. was “shaky” and “pale,” she said, “Nothing,
Mom.” R390:628. When Anorve asked again, M.R. told her that Defendant
“put his tito in my mouth, but I'm afraid.” R390:628. “Tito” was the word
Anorve used with the children for “penis.” R390:629-30.

Anorve did not say anything to Defendant right away. R390:632.
After Defendant went back to work, Anorve called her brother in Salt Lake
City to come and get them, but he could not come until the following
Friday. R390:631-32,634. Anorve did not have her own car. R390:635.

When Defendant returned from work that night, Anorve told him
what M.R. had said. R390:632. Defendant denied it and asked M.R., “why
are you saying this if it's not true?” R390:632. M.R. replied, “It's true. It's

true, he did it.” Id. When Defendant said, “no, sweety, it's not true,” M.R.

o
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started to cry. R390:632. But M.R. never changed what she had initially told
her mother. R390:632.

When MR. left the room, Defendant denied that anything had
happened and said that he did not know why M.R. would say such a thing.
R390:633. Defendant convinced Anorve that nothing had happened, and
they continued to have sexual relations over the course of the week.
R390:633-35. But Anorve was still confused because one part of her wanted
to believe Defendant and another part just “couldn’t.” R390:635.

Anorve talked with M.R. every day that week, not “really” about
what happened but “just asking her whether it was true or not.” R390:664-
65,684. M.R. “would say that she was not a liar, but [Defendant] was a liar.”
R390:684.

At the end of the week, Anorve’s brother picked up Anorve and the
children. R390:639. As they left, Defendant said that he loved them and
didn’t want them to leave. R390:639. He finished by saying, “It would be
better if you killed me.” R390:639."

The following Monday, November 18, Anorve took M.R. to the

doctor. R390:642,703. M.R.s physical exam was completely normal,

'After leaving, Anorve spent one weekend with Defendant, during
which they had sex. R390:641. When asked why she would stay with him
under the circumstances, Anorve testified, “I don’t know.” R390:641.



meaning that she did not have any injuries. R390:712. This was not
surprising because less “than 5 percent of patients” evaluated for sexual
abuse have physical findings, even when the evidence is clear that abuse
happened. R390:713-15. The doctor called the police. R390:643.

Police interviewed M.R. at a Children’s Justice Center in South Jordan
on November 19, 2013. R389:368; St.Ex. 1. The first part of the interview
was conducted in English by Sergeant James Bigelow. R389:361,368,372.
The second part was conducted primarily in Spanish by Detective Jason
Boss, who was concerned that M.R. might not have been able “to explain
herself or express herself” in English. R389:390,398,401-04; St.Exh. 1.2

At the beginning of the first part of the interview, Bigelow told M.R. it
was very important that she tell “only” the truth; M.R. promised to do so.
R389:423,425 M.R. told Bigelow that her family moved to Salt Lake “[w]hen
my dad did something bad to me.” R389:430. M.R. explained that she went
to her mother’s room “to get cookies,” but that Defendant then “put his
hand on the door” and “didn’t let me out.” R389:431-32. Upon further
questioning, M.R. said, “My dad unzipped his pants.” R389:433. Then, “I

was trying to get out and he didn’t let me.” R389:434. M.R. added, “He told

? The trial transcript includes a transcription of the interview. That
transcription and the exhibit of the video recording of the interview are
attached at Addendum B.

(3]
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mom he went to the bathroom,” “but he was lying to my mom.” R389:435-
36. Soon thereafter, Bigelow concluded his part of the interview. R389:438.

Detective Boss then talked with M.R. in Spanish. As they talked, M.R.
said: “My dad, I didn’t want to do it, but he made me do it. He made me
put my mouth on his weewee.” R389:439. When Detective Boss asked M.R.
whether that had happened more than once, M.R. responded, “When my
mom would work.” R389:439. Boss asked, “Every time?” Id. M.R. nodded.
Id.; St.Exh. 1.

When asked to describe the first time “it” happened, M.R. said that
she wanted cookies and then “wanted to leave, but he didn’t let me leave
because he put his hand on the door. He lowered his zipper” and “he put
his tito in my mouth.” R389:444. M.R. added, “I didn’t want to.” Id.

When the Vernal prosecutor reviewed the video of M.R.s interview,
he “determined that there wasn’t enough disclosure or information that we
needed.” R389:468. Specifically, more information was needed about
where the conduct occurred and “whether this was ... an isolated instance,
or if there had been other instances that were not disclosed.” R389:468-69.

So a second interview was arranged. R389:468.



The second interview took place in Vernal on November 24, 2013.
R389:474; St.Exh. 2 David Ryan, an FBI agent who speaks Spanish, was
asked to conduct the interview as a courtesy to the Vernal police.
R389:476,478-79.

In the interview, ML.R. repeated that Defendant “did something bad,”
that she did not “know why he did that,” and that she did not “want to do
it.” R389:515. M.R. then said that Defendant “put his tito” in her mouth.
R389:516. ML.R. explained that she went to get some cookies in her mother’s
room and then wanted to leave. R389:518-19. But Defendant “didn’t let me
get out because he stuck his hand in the door.” R389:518-19. Defendant
then put M.R. on her knees “up on the bed,” unzipped his pants, and, as he
lay on the bed, “put his tito in my mouth.” R389:522,5624-25. As he did,
Defendant “said to not tell anybody, and he said not to bite his tito,” but to
suck it “like a popsicle.” R389:524,526.

M.R. said that while they were lying down, Defendant also took her
pants and underwear “off a little bit” and “put his tito in my butt,” and
“that hurted so bad.” R389:527,529. While he did, his hands were on M.R.’s

head. R389:528. M.R. said that Defendant put his tito “[f]irst in my mouth

> The trial transcript includes a transcription of this interview as well.
That transcription and the exhibit of the video recording of the interview are
attached at Addendum C.
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and then my butt.” R389:528. M.R. said that her mother then came in, but
that Defendant lied to her “because he said he went to his bathroom, but he
didn’t.” R389:518,523,526.

M.R. said that Defendant had done these things to her before.
R389:521,5623. Asked when, M.R. initially said, “I don’t know.... I forgot.”
R389:531. She then said that it happened “in two houses.” R389:534. The
other house “was older” and “had a lot of spider webs.” R389:34. M.R.
added, “on Wednesdays when my mom worked, he did the same thing.”
R389:534. In that house, “me and my mom and my dad and my sisters”
shared “the whole room, and it was dark. He did it in our room.” R389:535.
“The first time was he put his tito in my butt, and the second time was he
put his tito in my mouth.” R389:535. Defendant also put his finger in
MNR/s butt. He “put it all the way where it hurt, where we poop, and it
hurted really bad, and he said not to yell.” R389:537-38. Defendant also
made M.R. touch his “tito” under his pants with her hand and told her “to
push down a little bit on my hands.” R389:539,541-42. When asked if
Defendant had ever touched her anywhere else, M.R. said that once in the

old house, he put his tito “[w]here I pee.” R389:544.

-11-



The defense. At trial, Defendant argued that M.R.’s allegations were
unintentionally fabricated. In support, Defendant called Dr. Vickie Gregory
as an expert in forensic child interviewing protocol. R390:721-74.

Defendant argued that M.R.’s November 9 allegations came from
“false beliefs” instilled in her by an overzealous mother who repeatedly
questioned M.R., thereby putting ideas into her head that Defendant had
done something wrong. R391:839-41. Defendant argued that M.R.'s
allegations of Defendant’s earlier conduct were the result of “false beliefs”
instilled in her by suggestive questioning on the part of the officers who
interviewed her. R391:842-43.

B. Summary of proceedings.

Defendant was charged with two counts of sodomy and one count of
aggravated kidnapping for his November 9, 2013 conduct. R1-5,40-43. He
was charged with two counts of sodomy upon a child, two counts of
aggravated sexual abuse of a child, and one count of rape of a child for his
earlier conduct. R1-5,40-43.

Before trial, the State moved to introduce M.R.'s second videotaped
interview under rule 15.5, Utah Rules of Criminal Procedure. R70-73. After
the trial court made its findings supporting the video’s admission,

Defendant said he didn’t “really care about the videos coming in.” R386:20-
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21,23. Defendant moved to admit the video of M.R.’s first interview, and the
State stipulated. R113-16. Both videos were then admitted at trial as
exhibits. St.Exh. 1, 2. Over Defendant’s objection, the court ruled that the
jury could have the video exhibits during deliberations. R146-48.

Once as the first video played, the State asked the trial court to make
a record of M.R."s nonverbal response. R389:439-40. Defendant said he did
not object, and the trial court made the record. R389:440. Defendant did,
however, object before a record of M.R."s next nonverbal response could be
made. Id. A short time later, the court instructed the jury to disregard the
single description of M.R."s nonverbal response it had given and to evaluate
for themselves “whether or not the child did anything and what purpose
you are going to apply if any to her conduct in response to that question.”
R389:494-95.

After the jury had deliberated for about 18 hours and upon defense
counsel and the State’s joint request, the trial court gave the jury a modified-
Allen instruction and asked the jury whether further deliberations would be
fruitful. R392:863-64,867-68. A short while later, the jury told the court that
further deliberations would not be useful. R392:869.

The jury convicted Defendant on the two counts of sodomy upon a

child and the aggravated kidnapping count related to his November 2013
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conduct (counts VI through VIII). R365,367,369. The jury acquitted
Defendant on one count and hung on all other counts related to Defendant’s
earlier conduct (counts I through V). R352-59,361-62.

Before sentencing, the State informed the trial court that it would not
retry Defendant on the deadlocked charges and that the kidnapping
conviction should merge with the sodomy convictions. R393:22-4. In
response, trial court merged the kidnapping conviction into the sodomy
convictions and dismissed the deadlocked charges with prejudice. R393:2-4.
Defendant was sentenced to concurrent prison terms of 25 years-to-life on

the sodomy convictions. R374-76. Defendant timely appealed. R378.

SUMMARY OF ARGUMENT

Point I. Defendant challenges the trial court’s ruling that allowed the
exhibits of M.R’s videotaped interviews to go with the jury during
deliberations. First, he asserts that neither video was sufficiently reliable to
send to the jury because several of the trial court’s findings supporting its
admission are “truncated” and clearly erroneous. Defendant, however,
waived any challenge to the trial court’s findings when, after the court
made them, Defendant said he did not care about the videos’ admissions.

Thus, this Court should not reach Defendant’s argument.

-14-
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Second, Defendant asserts that the trial court erred in sending the
video exhibits back with the jury because, Defendant claims, he was not
able to cross-examine M.R. on them at trial. This contention fails because
the confrontation clause applies to the admission of evidence, not whether
properly admitted evidence may go to the jury. In any event, Defendant
had the opportunity to cross-examine M.R. on the videos; he simply chose
not to.

Finally, Defendant argues that video exhibits are no different from
written testimony, and courts have long held that juries should not have
access to written testimony during deliberations because of their tendency
to emphasize evidence to one party’s advantage. But whether or not the
trial court erred in sending the videos back, Defendant cannot show he was
harmed by it. First, nothing in the record indicates that the jury viewed the
videos during deliberations. And if they did, the jury convicted Defendant
on only three of the eight counts charged, suggesting that viewing the video
helped Defendant more than it hurt him. Indeed, both parties relied on
MR/s videos to support their case, and in his closing, Defendant even
urged the jury to review them.

Point II. Defendant argues that the trial court committed reversible

error when, at the prosecutor’s request, it made a record that M.R. nodded
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in response to a question during her first interview. He further argues that
the trial court’s subsequent curative instruction was neither prompt nor
effective.

Defendant, however, affirmatively told the court he did not object
when the trial court made the record of M.R’s nonverbal response.
Moreover, Defendant approved the trial court’s later curative instruction —
that directed the jury to disregard the trial court’s prior action and decide
for itself “whether or not the child did anything” —without seeking any
other remedy. Thus, Defendant waived these claims.

Point III.  Defendant argues that his defense counsel rendered
ineffective assistance of counsel when, after the jury had deliberated for 18
hours, he joined the State in asking for a modified Allen instruction.
Defendant argues that counsel should have objected to the instruction
because it was coercive. Defendant further argues that counsel should have
objected to the trial court’s comment after reading the instruction—that it
wanted a response from the jury “in a relatively short period of time” —
because that added to the coercion.

To prove ineffective assistance, Defendant must show both that his

counsel performed deficiently and that he was prejudiced by counsel’s
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deficient performance. Here, this Court need not decide whether counsel
performed deficiently, because Defendant cannot show prejudice.

First, the concern with a coercive Allen instruction is that it will affect
a jury's deliberations by encouraging jurors to give wup their
“conscientiously held convictions.” State v. Lactod, 761 P.2d 23, 29-30 (Utah
App. 1988). That concern, however, presupposes that the jury has
continued to deliberate after the instruction was given. In this case, the
record supports that the jury conducted no deliberations after the court’s
instruction, but rather convened only long enough to agree that further
deliberations would not be fruitful. Thus, the jury could not have been
coerced by the instruction, even if it were coercive.

Second, Defendant nowhere quotes the language of the modified
Allen instruction given in this case. Therefore, he has not shown that the
instruction was in fact coercive. Thus, he also has not shown either that he
was prejudiced by the instruction or that his counsel was deficient in
agreeing to it. Furthermore, the trial court’s subsequent comment related
only to two questions in the instruction asking whether further
deliberations would help the jury reach verdicts in this case. Thus, nothing
in the court’s comment implied, as Defendant now asserts, that the court

wanted jury verdicts in a relatively short period of time. Rather, the court
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simply wanted to know whether the jury believed that further deliberations
would be helpful. Thus, Defendant cannot show either prejudice or
deficient performance related to the court’s comment.

Finally, Defendant’s claim fails because defense counsel could have
reasonably decided that the jury had reached an impasse and that any
further deliberation could lead to convictions on counts that the jury was
currently deadlocked on. Defendant therefore cannot show that his counsel
lacked a sound strategic reason for joining the State in requesting the
instruction.

In short, Defendant has not proved either prejudice or deficient
performance related to this claim.

PointIV. Defendant argues for the first time on appeal that the
evidence was insufficient to support his convictions. Instead of viewing the
evidence in the light most favorable to the jury’s verdicts, however,
Defendant merely reargues the evidence he claims undermines his
convictions. Such an argument does not establish insufficient evidence, let
alone an insufficiency so obvious and fundamental that the trial court erred
in submitting the case to the jury.

In any event, the evidence was plainly sufficient on the counts the

jury convicted Defendant on. M.R.’s mother testified that she walked in on
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Defendant with his pants “wide open” and M.R. right next to him. In
addition, M.R. said that Defendant put his penis in her mouth. And she
said that when he did so, he told her “not to bite it” but to “suck it like a
popsicle.” Finally, M.R. said that Defendant also put his penis in her “butt”
and that it “hurted so bad.” This evidence more than suffices to support

Defendant’s convictions.

ARGUMENT

L

DEFENDANT HAS NOT SHOWN THAT THE TRIAL
COURT ERRED IN ALLOWING THE VIDEO EXHIBITS OF
THE VICTIM’S INTERVIEWS TO GO WITH THE JURY
FOR DELIBERATIONS

Defendant “makes no wholesale constitutional attack on the
admission of M.R.’s videotaped interviews.” Aplt.Br. 26. Instead, he argues
that the trial court should not have allowed the jury to have the videos
during deliberations, because the court’s findings as to their reliability were
“truncated” and erroneous. Id. 26-30. Defendant also argues that sending
the videos into the jury room violated his confrontation rights because he
could not cross-examine M.R. on them at trial. Id. Finally, Defendant
argues that sending the videos into the jury room unfairly emphasized that

evidence. Id.
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Defendant’s challenges to the trial court’s findings fail because he
waived them below. Defendant’s confrontation clause challenge fails
because, even if the confrontation clause governed a jury’s access to exhibits
during deliberations — which it does not— Defendant had the opportunity to
cross-examine M.R. regarding the videos, and he chose not to. Defendant’s
final challenge fails because Defendant has not shown that under the facts
of this case, the trial court’s decision to send the video exhibits with the jury
was erroneous or prejudicial.

Rule 17(I), Utah Rules of Criminal Procedure, provides: “Upon
retiring for deliberation, the jury may take with them ... all exhibits which
have been received as evidence, except exhibits that should not, in the
opinion of the court, be in the possession of the jury, such as exhibits of
unusual size, weapons or contraband.”

A. Proceedings below.

As stated, M.R. was interviewed twice. The first interview —
conducted in West Jordan —took place on November 19, 2013, about 10 days
after M.R."s mother walked in on her and Defendant. R389:368. The second
. interview —conducted in Vernal—took place five days after the first

interview, on November 24, 2013. R389:474.
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Before trial, the State moved under rule 15.5, Utah Rules of Criminal
Procedure, to admit only the video of M.R.’s second interview and to allow
M.R. to testify through closed-circuit television. R70-73. Rule 15.5 allows
for the admission of a child victim’s recorded statements “for good cause
shown,” provided that eight conditions are met. Utah R. Crim. P. 15.5.
Those conditions include technical requirements, such as that “the child is
available to testify and to be cross-examined at trial” or that “the defendant
had a previous opportunity to cross-examine the child” on the statement;
that no party’s attorney was present during the interview; and that the
recording has not been altered. Id. They also include a requirement that the
trial court find the recording “sufficiently reliable and trustworthy and that
the interest of justice will best be served by [its] admission.” Id.

Defendant’s only objection to the video was that the State had not
shown “good cause” for “why the video should be played instead of live
testimony.” R76-78. At a hearing on the State’s motion, the trial court noted
that State v. Nguyen, a Utah Supreme Court case, held that a separate
showing of “good cause” is not required under rule 15.5, so long as all of

the rule’s other requirements are met. R386:6.* See State v. Nguyen, 2012 UT

‘A transcript excerpt of the relevant portion of the hearing is attached
at Addendum D.
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80, |1, 293 P.3d 236 (“separate showing of good cause not required under
rule 15.5”).

The trial court then turned to rule 15.5’s technical requirements. See
Utah R. Crim. P. 15.5(a)(1)-(8). Defendant stipulated to the technical
requirements. R386:8,10-12.

But Defendant did not stipulate to a finding that the video was
“sufficiently reliable and trustworthy and that the interest of justice [would]
best be served” by its admission. R386:8,10-12. The court thus made
detailed findings on that requirement. R386:12-19. Specifically, the court
found that (1) M.R. was an “engaging” six year old; (2) the interviewer
made clear “the importance of telling the truth and ... not answering or
guessing or speculating when she didn’t know the answer”; (3) M.R.
“understood that if she didn’t know something, she was supposed to say, ‘I
don’t know’”; (4) the interviewer’s questions for the most part were “open-
ended”; (5) the interviewer's close-ended questions were only for
“clarification where he tried to summarize or recap, but it was only after the
child had made statements”; (6) the interviewer “didn’t put words in
[M.R/s] mouth”; (7) M.R. “was consistent throughout that these events

occurred”; (8) M.R.s “testimony was linear and logical”; (9) M.R. used

language that “without some kind of experience like this,” a child “would
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[not] be able to formulate,” including” that Defendant “told her not to bite
his penis, but rather to suck his penis like a popsicle”; (10) “at least one of
these events occurred within a short period of time” of the interview; (11)
M.R. “did not appear to make grandiose or exaggerated or very bizarre or
estranged statements”; and (12) there was no “indication that there was any
coaching.” R386:12-19.

At one point, defense counsel interjected, “I'm not sure that you need
to make all these temporary findings, because I don’t agree with half the
things you're saying.” R386:15. When the court ruled that it had to make
findings, counsel said that “if you're going to say that there was (sic) no
inconsistencies then ... I disagree with your findings, because I do think
there was (sic) inconsistencies.” R386:16. The court responded by finding
that “if there were inconsistences, they were of a minor nature and of the
kind that a six-year-old may well do.... Thus, the inconsistencies weren’t of
a nature that I believe undermines the reliability of them.” R386:17.

Defense counsel raised no further objection to the trial court’s
findings. To the contrary, when the court then sought argument on whether
M.R. should be allowed to testify by closed circuit, counsel stated: “I don’t
really care about the video coming in, and I don’t care whether it’s close[d]

or in Court. So I'm not going to object to that.” R386:20-21. But, counsel

3.



argued: “you only get one shot, though. If you play the video, you can’t put
the victim up there and ask her all the things that you already got in the
video, because the video’s your one shot.” R386:23. Counsel concluded:
“So I have no problem with the video coming in” as “long as we don’t put
the victim on except” that “I get to cross examine on the things that were
already covered in the direct part of it.” R386:23.”

Defendant then moved to admit the M.R.’s first videotaped interview,
and the State stipulated to its admission. R113-16;R167:5,29,42-44. The State
then addressed making the videos available to the jury during deliberations.
R167:48. Defendant objected that the jury should not have the videos
during deliberations “as a matter of due process and fairness.”
R167:49;R389:354-56. Defendant argued that the videos were testimonial,
not demonstrative, evidence and that it would therefore be improper to
send them to the jury room. R389:355-56. Defendant pointed out that “if I
have a cross examination of the child, my cross examination doesn’t get to

go to the jury room.” R167:49;R389:355-56. The State countered that just like

*Defendant did later move to strike certain parts of the interview
about “what do you like to play,” and such, because “it’s not relevant” and
“just build[s] a bond between a witness and the jury.” R386:27; R91-93,138-
40. He also moved to strike any portions that were “repetitive of the same
thing.”  R386:29;R91-93,138-40. The trial court rejected Defendant’s
objections. R387:2-43. Defendant does not renew these objections on
appeal. '
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police interviews with defendants, these videos will be admitted as exhibits,
and “exhibits go to the jury.” R167:50;,R389:357. The trial court ruled that
the videos, if admitted, would go back to the jury room. Id.

The State played the video exhibits during the interviewing officers’
testimony. R389:421,500. After the first video was played, but before the
second, defense counsel stated that “now that we're getting close to the
[cross-Jexamination part of it,” he wanted to argue for a change to rule 15.5
or at least “make ... a record” that rule 15.5 “is improperly applied, because
“even though I get to cross examine the girl, it limits my ability.” R389:456.
Counsel explained that the “State was allowed to make a video shortly after
[the alleged events]. Now it's almost a year.” R389:456. And because a
child’s “understanding of time is difficult,” it is “extremely difficult to cross
examine a child that's five or six years old about something that happened a
year ago.” Id.

The State noted that counsel’s concern, though perhaps more
applicable with children, is “true for every human witness where a
statement is recorded sometime in advance, shortly after events occur, but
well in advance of trial.” R389:457. The court understood defense counsel’s
argument, but opined that “the Court has already ... weighed the benefit of

the child witness statement and the admissibility of that, and made that
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determination.” R389:458. The court then concluded, “I am applying [the
rule] as I believe the law requires.” Id.

M.R. testified after both videos were played. R389:559-65 (attached at
Addendum E). The State did not ask M.R. any questions concerning
Defendant’s abuse. R389:559-60. Rather, the State just asked M.R. to
confirm that she told the truth during the interviews, which M.R. did. Id.

Defendant’s cross-examination of M.R. spanned six transcript pages.
R389:560-65. On cross, M.R. testified that she did not remember much
about living in Vernal. R389:562. When asked, however, she confirmed that
Defendant lived with them; that her mother worked during that time; that
Defendant’s sister watched her and her sisters when her mother worked;
and that Defendant’s sister had a son named William. R389:562-64.
Defendant did not ask M.R. a single question regarding her videotaped
interviews. R389:560-65. Nor did he ask M.R. a single question regarding
her allegations against him. Id.

The State referenced M.R.s videotaped statements during its initial
closing argument, but did not ask the jury to review them during
deliberations. R391:795-818. In his closing, Defendant argued what he
thought were problems with the interviews. R391:826-37. As he did so,

Defendant encouraged the jury to review the videos:: “You can watch the
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video .... You can go and watch them. This is not necessarily a requirement,
but I submit to you it should be.” R391:834-35.

In rebuttal, the State connected each charge to an allegation M.R.
made in the videos. R391:850-52. The State then specifically identified the
relevant parts of the second video, “if you choose to review it.” R391:851-
52.

Before excusing the jury for deliberations, the trial court noted that
Spanish interpreters were available if the jury needed them to review M.R."s
videos. R391:855. The court stated, “I'm not telling you you have to use the
interpreters, but if you chose to listen to the videos and you want
interpretation, you need to let us know.” Id. Nothing in the record
indicates that the jury requested an interpreter.

B. Defendant waived his challenge to the trial court’s rule 15.5
reliability findings.

“As a general rule, ‘in order to preserve an issue for appeal[,] the
issue must be presented to the [district] court in such a way that the
[district] court has an opportunity to rule on that issue.”” State v. Moa, 2012
UT 28, 923, 282 P.3d 985 (alterations in original) (citation omitted). When a
party fails to present an issue to the trial court, the party must “articulate an
appropriate justification for appellate review” by arguing that his claim

should be “evaluated under the plain error standard or that his claim
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qualifies as an exceptional circumstance.” Id. at §24. Under the invited
error doctrine, however, this Court will not “engage in even plain error
review when ‘counsel, either by statement or act, affirmatively represented
to the [trial] court that he or she had no objection to the proceedings.” State
v. Winfield, 2006 UT 4, 14, 128 P.3d 1171 (citations and internal quotation
marks omitted).

Here, Defendant argues that several of the trial court’s findings
regarding the reliability of M.R.s videotaped interviews are “truncated”
and clearly erroneous. Aplt.Br. 27-30. For example, Defendant challenges
the trial court’s finding that M.R. demonstrated an ability to tell the truth
and its finding that M.R. did not appear to be coached. Id.

But Defendant did not raise any of his challenges below. R386:12-19.
Instead, after the trial court made its findings, Defendant told the court, “I
don’t really care about the video coming in.” R386:20-21; see also R386:23 (“1
have no problem with the video coming in.”). Defendant therefore

mrs

affirmatively represented to the [trial] court that he” had withdrawn any
objection to the videos being admitted. Winfield, 2006 UT 4, J14. Defendant
has therefore affirmatively waived any challenge to the trial court’s

findings. See id.
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Even if this Court overlooks Defendant’s affirmative waiver, his
challenges to the trial court’s reliability findings fail. This Court reviews a
trial court’s factual findings for clear error. See State v. Perea, 203 UT 68, 32,
322 P.3d 624. This Court will find clear error only if “the court's factual
findings ‘are not adequately supported by the record, resolving all disputes
in the evidence in a light most favorable to the trial court's determination.””
Id. (citation omitted). “This standard is highly deferential to the trial court.”
State v. Green, 2005 UT 9, 25, 108 P.3d 710 (citation omitted).

Defendant asserts that the trial court erred in finding M.R.s
videotaped statements reliable because her interviewers “were unable to
follow standard procedure ... to establish sufficient competency of the child
to understand the subject matter, to recall information and probe memory,
and importantly, ... to have the child demonstrate an understanding of
what it meant to tell the truth.” APIt.Br. 27,29.

But the trial court found that M.R.’s interviewers made clear “the
importance of telling the truth” and “not answering or guessing or
speculating when she didn’t know the answer.” R386:13. The trial court
also found that M.R. described at least some events close in time to the
interviews, that she “was consistent throughout that these events occurred,”

and that to the extent there were inconsistencies, “they were of a minor
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nature and of the kind that a six-year-old may well do.” R396:17-18. The
court found that the details M.R. gave concerning Defendant’s abuse— that
he told her not to bite his penis but “to suck it like a popsicle,” for
example —were consistent with a child experiencing abuse. R386:18. And
the court found that M.R.'s testimony was “linear and logical” and that she
did not make any “grandiose” or “bizarre” statements. R396:19.

Each of these findings support that M.R. had sufficient competency to

‘understand the subject matter, to recall information at the level expected of

a six year old, and to tell the truth. Defendant cites none of the evidence in
the videos that supports those findings. Aplt.Br. 26-30. Thus, he has not
shown that the trial court’s findings were clearly erroneous. Cf. State v.
Nielsen, 2014 UT 10, 942, 326 P.3d 645 (a party “will almost certainly fail to
carry its burden of persuasion on appeal if it fails to marshal”).

Next, Defendant argues that the trial court erred in finding M.R."s
interviews reliable because, according to Defendant, “M.R. did not describe
any physical acts that she could not have potentially witnessed her mother
and [Defendant] perform with her own eyes.” Aplt.Br. 28,29. But
Defendant cites nothing to support that a child’s allegations of abuse are
rendered unreliable merely because she might have observed sexual

conduct between someone else. Aplt.Br. 25-30. Moreover, Defendant

-30-

&



ignores the testimony of M.R’s mother, who testified that she and
Defendant were very careful to limit their sexual activity to when the
children were sleeping. R390:616,618. And he ignores that even if M.R. had
witnessed some of their sexual activity, the trial court found that she could
not have offered certain details concerning Defendant’s abuse — that he told
her not to bite his penis but to suck it “like a popsicle” —“without some kind
of experience like this.” R386:18.

Defendant also challenges the trial court’s finding that M.R. did not
appear to have been coached, asserting that “it is apparent that M.R. had
talked to adults before being interviewed” and “it appears that M.R. echos
(sic) words that she has heard adults say, such as “tito.”” Aplt.Br. 29. Again,
Defendant cites nothing to support that a child’s allegations must have been
coached merely because he had talked to adults about the abuse before the
interviews. See id. Defendant also ignores that the hesitation in M.R."s
responses to the interviewers’ questions supports the trial court’s finding
that she was not coached. See StExh.1,2. And he ignores the testimony of
M.R.’s mother, who testified that the children in their household used the
word “tito” to refer to a man’s penis. R390:629-30.

Finally, Defendant asserts that the trial court erred in finding that

M.R's statements were reliable because, according to Defendant, “M.R. was
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easily distracted and playful.” Aplt.Br. 27. Defendant, however, cites
nothing in the record to support his contention. Granted, M.R. may have
been playful during some parts of the second video when she and the
interviewer were not talking about the abuse, but she was largely subdued
when describing Defendant’s abuse. See St.Exh. 1,2.

In sum, Defendant affirmatively waived any objection to the
admission of the videos when he told the trial court that he had no problem
with their admission. He has not shown clear error in the court’s reliability
findings in any event. See Perea, 203 UT 68, 32.

C. Defendant’'s reliance on the confrontation clause is
misplaced.

Defendant argues that the trial court erred in allowing the jury access
to the video exhibits because “M.R.s videotaped testimony ... was not
subjected at all to cross-examination and thus implicat[es] the confrontation
clause.” Aplt.Br. 33.

Defendant’'s focus on the confrontation clause as a ground for
challenging the trial court’s ruling is misplaced. The primary concern of the
confrontation clause is with “the admission of testimonial statements of a
witness who did not appear at trial,” Crawford v. Washington, 541 U.S. 36, 54
(2004), or of a witness who appeared but could not be subjected to cross-

examination, State v. Villarreal, 889 P.2d 419, 423 (Utah 1995). The
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confrontation clause therefore focuses on the admission of evidence, not on
whether properly admitted evidence may then go with the jury during
deliberations. Here, Defendant affirmatively waived any objection to the
admission of M.R.’s videotaped statements. R386:20-21,23. And Defendant
cites nothing to support that evidence otherwise properly admitted — with
Defendant’s agreement—violates the confrontation clause merely because
the jury is permitted to have that evidence during deliberations. See
Aplt.Br. 25-35.

Defendant cannot show a confrontation violation, in any event,
because he had an opportunity to cross-examine M.R. about her interview
statements. And that is all the Confrontation Clause requires.

In support of his confrontation challenge, Defendant relies primarily
on Crawford and Villarreal. See Aplt.Br. 25-26,30-35. Crawford held that
under the confrontation clause, testimonial statements made by a non-
testifying declarant are admissible only if the declarant “was unavailable to
testify” and the defendant “had a prior opportunity for cross-examination.”
541 U.S. at 53-54, 68. Villarreal held that a defendant’s confrontation rights
are violated when a witness “refuse[s] to answer the prosecutor’s

questions” and thus cannot be cross-examined, and the prosecutor then
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proceeds through leading questions “to present to the jury what he thought
[the witness] should have testified to.” 889 P.2d 423.

“However, the Supreme Court made clear in Crawford that there is no
Confrontation Clause violation when” —as M.R. did here—“the declarant
appears for cross-examination at trial.” State v. Rhinehart, 2006 UT App 517,
926 n.7, 153 P.3d 830 (citing Crawford, 541 U.S. at 59 n.9); see also State v.
Nelson, 725 P.2d 1353, 1356 (Utah 1986) (“The United States Supreme Court
has stated that ‘where the declarant is not absent, but is present to testify
and to submit to cross-examination ... the admission of his out-of-court
statements does not create a confrontation problem’ under the federal
constitution.”) (quoting California v. Green, 399 U.S. 149, 162, (1970)).

And Villarreal does not apply where, as here, the victim takes the
stand at trial, acknowledges her videotaped statements, and is open to
cross-examination. See Nelson, 725 P.2d at 1357 (defendant had opportunity
to cross-examine where victim took stand at trial and affirmed that she
spoke with investigators about her sexual assault, even though victim did
not provide details of attack); see also State v. Pecht, 2002 UT 41, 39, 48 P.3d
931 (by questioning child victim in court, State provided defense with

opportunity to cross-examine victim “not only on the matters addressed in
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direct examination, but also on the substance of the information contained
in the videotapes”).

Nothing in this record suggests that M.R. was unwilling or unable to
answer Defendant's questions concerning the videotapes or his abuse.
Defendant simply chose not to cross-examine M.R. on those matters.
R389:560-65.

The fact that Defendant chose to forgo cross-examination “does not
mean that the opportunity was not available.” Nelson, 725 P.2d at 1357.
And it “is the opportunity to cross-examine that is guaranteed by the state
and federal constitutions, not whether that opportunity is exercised.” Id.;
accord Pecht, 2002 UT 41, §39.

Defendant’s confrontation challenge to the video exhibits going to the
jury room therefore fails.

D. Defendant has not shown that allowing the video exhibits in
deliberations emphasized M.R.’s statements.

Finally, Defendant argues that giving the video exhibits to the jury
was erroneous because it “only served to over-emphasize that evidence ...
to the exclusion of all other evidence.” Aplt.Br. 31.

In making this argument, Defendant acknowledges that rule 17(l),
Utah Rules of Criminal Procedure, allows the jury to take exhibits with it for

deliberations. Aplt.Br. 32; see also Utah R. Crim. P. 17(1) (“Upon retiring for

35-



deliberation, the jury may take with them ... all exhibits which have been
received as evidence, except exhibits that should not, in the opinion of the
court, be in the possession of the jury, such as exhibits of unusual size,
weapons or contraband.”). Defendant contends, however, that “Utah
appellate courts ha[ve] long held that testimonial evidence may not be taken
to the jury room.” Aplt.Br. 31 (citing, inter alia, State v. Solomon, 87 P.2d 807
(Utah 1939), State v. Davis, 689 P.2d 5 (Utah 1984), and State v. Carter, 888
P.2d 629 (Utah 1994)).

But Solomon involved excerpts of a transcript of an unavailable
witness’s prior testimony that, by statute, a party could only read into
evidence. See Solomon, 87 P.2d at 810-11 (statutes governing both prior
testimony and depositions allowed only that a party “may read in evidence the
testimony of the witness”) (emphasis in original). Similarly, Davis involved a
partial deposition, where the statutory rule of evidence expressly excluded
depositions as evidence jury could have during deliberations. Davis, 689
P.2d at 14 (citing former Utah Code Ann. §77-35-17(k)). And Carter
involved an abstract of witnesses’ prior testimony under the same rule as
Davis. See Carter, 888 P.2d at 641 (citing former Utah R. Crim. P. 17(k)). The

applicable rule of evidence today, however, no longer expressly excludes
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depositions from evidence that may be provided to jurors. See Utah R.
Crim. P. 17(1).

Even assuming that testimonial evidence should generally not go to
the jury because it might emphasize evidence to one party’s detriment,
however, that does not mean that the trial court erred in letting the jury
have the video exhibits during deliberation in this case. Defendant's
primary defense to the five counts unrelated to the November 9 incident
was that M.R.’s interviewers unwittingly planted the allegations in M.R.’s
mind by not following proper interviewing techniques. R391:842-43.
Therefore, at least to these counts, M.R.’s videos were as important to
Defendant as they were to the State. And, indeed, it was Defendant—not
the State—who in closing urged the jury to review the videos. R391:834-35
(defense counsel in closing argument: “You can watch the video .... You can
go and watch them. This is not necessarily a requirement, but I submit to
you it should be.”). Thus, under the facts of this case, Defendant cannot
show that submitting the video exhibits to the jury unfairly emphasized
evidence to his detriment.

But even if the trial court erred in sending the video exhibits to the
jury room, Defendant cannot show that he was harmed by the error. See

State v. Binkerd, 2013 UT App 216, 935, 310 P.3d 755 (error harmless if “there
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is no reasonable likelihood that the error affected the outcome of the
proceedings”). Defendant cites nothing in the record suggesting that the
jury replayed M.R.s videos during deliberations. Aplt.Br. 25-35. See State v.
Ashby, 2015 UT App 169, 147, 357 P.3d 554 (submitting DVD of victim’'s
interviews to jury harmless where “record does not suggest that the jury
actually played the DVD” during deliberations). More tellingly, even if the
jury watched the videos during deliberations, it did not help the State
because the jury did not convict Defendant on five of the eight charges.
R352-59,361-62. And the only counts on which the jury convicted
Defendant were those related to the November 9 conduct—where M.R."s
mother walked in on Defendant and thus partially corroborated M.R.’s
allegations.

In sum, Defendant has not shown either that the trial court erred in

sending the video exhibits into the jury room or that any error harmed him.

II

DEFENDANT WAIVED ANY CLAIM RELATED TO THE
TRIAL COURT'S SINGLE DESCRIPTION OF A
NONVERBAL RESPONSE BY THE VICTIM, WHERE HE
INITIALLY SAID THAT HE DID NOT OBJECT AND THEN
AGREED TO A CURATIVE INSTRUCTION

While playing the video of M.R/s first interview at trial, the
prosecutor at one point asked the trial court to make a record that M.R."s

non-verbal response to a particular question was a nod. R389:439-40.
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Defendant said he did not object. R389:440. When the court then sought to
make a record of M.R."s next non-verbal response, Defendant objected on
the ground that the jury could decide for itself Wﬁat the non-verbal
response was. R389:440-41,454. The court did not make a record of the next
nonverbal response. R389:441. A short time later, the court instructed the
jury to disregard the single description of M.R."s nonverbal response it had
given and to evaluate for themselves “whether or not the child did anything
and what purpose you are going to apply if any to her conduct in response
to that question.” R389:494-95. Defendant approved that instruction and
asked for no further relief. R389:455.

Defendant now asserts that the trial court “erred by intervening at
trial at the behest of the State in instructing the jury to assume that non-
verbal cues made by the child-witness constitute an affirmative response.”
Aplt.Br. 35 (bolding and capitalization omitted). He argues that the court’s
“needless intervention more likely than not influence[d] the jury to believe
that M.R. testified credibly, and thus” made the jury “more likely to convict
Cruz for sodomy.” Id. 37. Finally, he argues, the trial court's “curative
instruction was neither prompt nor effective.” Id. 38.

Defendant affirmatively waived his argument when he expressly told

the court that he did not object to the prosecutor’s request and then later
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agreed to the court’s curative instruction as a remedy. In any event,
Defendant’s conclusory statements do not show either that the trial court
erred or that he was prejudiced by the error.

A. Relevant proceedings.

During both her recorded interviews, M.R. often gave nonverbal
responses to the questions asked. See St.Exh. 1,2. Towards the end of the
first interview, M.R. revealed that Defendant made her “put my mouth on
his weewee.” R389:439. When asked whether that had happened more
than once, M.R. responded, “When my mom would work.” R389:439. M.R.
was then asked, “Every time?” Id. M.R. gave no verbal response, but the
responded by nodding her head. Id.; St.Exh. 1.

The State asked that the record reflect that M.R.’s nonverbal response
was “an affirmative nod.” R389:439-40. Defense counsel stated: “I'm not
going to object to what he just said, but I'm not—1I don’t remember what I
saw her do, so I'm not going to respond.” R389:440. The trial court then
indicated “for the record that the child moved her head up and down.” Id.

When the video reflected another nonverbal response, the court said:
“Okay, we need to reflect what happened.” R389:440. At that point,
defense counsel interjected that “we just watched forty minutes while the

child was doing nonverbal cues.... Why are we making a difference now?”
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R389:440. The court replied that no one had requested clarification of M.R.'s
nonverbal responses before, so “there would be no reason for me to make
any discussion about what had occurred nonverbally.” Id. After defense
counsel argued that the jury could “see for themselves whether the child’s
doing that,” the court refrained from making a record of M.R.'s nonverbal
responses. R389:440-41.

When the first video ended, the court excused the jury for lunch and
let defense counsel make a more complete record of his prior objection.
R389:445-47. Defense counsel noted that during the first part of the
interview, which was in English, “the child was making nonverbal gestures
the whole time, and nobody was trying to make a record of those nonverbal
gestures.” R389:447. Then, when the Spanish part came, “there was an
indication that the child had nodded, and the prosecutor wanted to make a
record of that. I did not object.” Id. But then “it appeared” that the
prosecutor “was going to start making them every time the child made a
nod.” Id. And “[w]hat I was trying to get at is that the jury could see for
themselyes if they were nodding.” R389:448.

At a later break in the proceedings, defense counsel revisited the
issue, noting that “[o]ne of the problems that happens is we have a video

where the child is making movements.” R389:454. “Sometimes it could be
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interpreted as a nod, but basically by allowing the Court to take notice or
the prosecutor to take notice, then you're speculating as to what those
movements are.” Id.

The prosecutor agreed that “I have no need to make those requests
that the record reflect this or that, because” a video is “not ephemeral like
live witness testimony from the stand.” Id. The prosecutor concluded: “In
fact, I'm fin[e] if the Court wants to let the jury know that I was in error in
asking for that in the first place, because the record already reflected as an
admitted exhibit.” R389:455.

The court then asked whether defense counsel wanted it “to clarify
that the State shouldn’t have asked for that and I shouldn’t have said
anything about the young lady’s movement of the head.” R389:455.
Defense counsel responded, “Yes.” Id. Counsel asked for no further relief.

Before playing the second interview, the trial court gave the following
curative instruction:

When we broke just before lunch, we had talked about—

there had been an issue arise where [the prosecutor] had asked

me to take—make a record of the actions of the child in

response to some questions.

Upon further reflection, I believe that that was not
something I should have done. I don’t want you to consider

my statement about the child moving her head up and down

for any purpose. You can evaluate for yourself whether or not

the child did anything and what purpose you are going to
apply if any to her conduct in response to that question. That's
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not a question that I should have—that’s not an issue that I
should have made a statement as to, okay? So disregard that
completely. Consider only what you saw on the video, okay?
R389:494-95.
B. Defendant affirmatively waived his claim when he initially
said he did not object to the State’s request and then

approved the trial court’s curative instruction as the
appropriate remedy.

As stated, under the invited error doctrine, this Court will not
“engage in even plain error review” of a defendant’s claim on appeal “when
‘counsel, either by statement or act, affirmatively represented to the [trial]
court that he or she had no objection to the proceedings.”” State v Winfield,
2006 UT 4, 914, 128 P.3d 1171 (citations and internal quotation marks
omitted).

Here, the State asked the trial court to make a record of only one
nonverbal response that M.R. gave in her first video. R389:439. Defendant
did not object to the State’s request. Indeed, he affirmatively stated that he
did not object: “I'm not going to object to what he just said.” R389:440,447.
By affirmatively stating that he did not object to making the record as the
prosecutor proffered, Defendant invited the trial court into the very error he
now complains of. He thus is not entitled to any review of his claim. See

Winfield, 2006 UT 4, §14.
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Defendant likewise affirmatively led the trial court into believing that
the court’s curative instruction was sufficient to cure any problems with
describing M.R.”s nonverbal response. When the court asked whether
defense counsel wanted an instruction “to clarify that the State shouldn’t
have asked for that and I shouldn’t have said anything about the young
lady’s movement of the head,” defense counsel answered, “Yes.” R389:455.
Defendant asked for no other relief and never suggested that the curative
instruction would not be enough. Defendant thus led the trial court to
believe that its instruction was enough to cure any problems. See Winfield,
2006 UT 4, {14.

Even if Defendant did not affirmatively invite any error, he at least
waived these claims. Because he did not even preserves his claims, he can
only prevail if he argues and shows plain error. See State v. Moa, 2012 UT
28, 924, 282 P.3d 985 (party raising unpreserved claim on appeal must
“articulate an appropriate justification for appellate review” by arguing
either “plain error” or “exceptional circumstances.”).

Here, Defendant nowhere argues plain error. Aplt.Br. 35-38. For this
reason alone, his claim fails. See State v. Tingey, 2014 UT App 228, {3, 336

P.3d 608 (“Because Defendant does not argue that plain error or exceptional
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circumstances permit our review of this claim, we decline to consider it
further.”).

But Defendant cannot show plain error, in any event. See State v.
Holgate, 2000 UT 74, §13, 20 P.3d 346 (to prevail on plain error claim,
defendant must show obvious and prejudicial error). Defendant cites no
authority holding that a trial court may not make a record describing a
witness’s nonverbal responses merely because the witness’s nonverbal
responses came in a video. See Aplt.Br. 35-38. Thus, Defendant has not
shown any error, let alone an obvious one. See State v. Dean, 2004 UT 63,
916, 95 P.3d 276 (“To establish that an error should have been obvious to
the trial court, [an appellant] must show that the law governing the error
was clear at the time the alleged error was made.”) (citation omitted);
Anderson v. Anderson, 2015 UT App 260, §6, 361 P.3d 698 (“An appellate
court is not a depository into which parties may dump the burden of their
argument and research.”).

Nor has Defendant shown prejudice. First, Defendant was charged
with three counts related to his conduct on November 9, 2013, the day
M.R.s mother walked in on him. R1-540-43 (Counts VI-VII). The
remaining five charges were based on conduct occurring before November

9, 2013. Id. (Counts I-V). When the State asked the trial court to make a
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record of R.M.’s nonverbal response to a question, M.R. was responding to a
question related to the latter charges. R389:439. Defendant was not
convicted on any of those charges. R352-62.

Second, Defendant does not even tell this Court what the trial court’s
curative instruction said, let alone show how it was not “effective.” See
Aplt.Br. 35-38. Nor does he explain why the court’s single instance of
recording M.Rs nonverbal response was—as he now claims—“so
prejudicial and devastating ... as to vitiate the mitigating effect of the
court’s curative instruction.” Id. 38. Thus, Defendant has not shown that
the curative instruction was “neither prompt nor effective,” Aplt.Br. 38, let
alone obviously so. See State v. Harmon, 956 P.2d 262, 271-72 (Utah 1998)
(“[Clurative instructions are a settled and necessary feature of our judicial
process and one of the most important tools by which a court may remedy
errors at trial.”); State v. Curtis, 2013 UT App 287, §25, 317 P.3d 968
(“[Clurative instructions are ‘ordinarily presumed on appeal to be effective,’
State v. Winward, 941 P.2d 627, 635 (Utah Ct.App.1997), absent a ‘substantial
and prejudicial underlying error or irregularity, State v. Hodges, 30 Utah 2d
367,517 P.2d 1322, 1325 (1974).”).

Even if this Court reaches Defendant’s claim, therefore, it fails.
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III

DEFENSE COUNSEL WAS NOT INEFFECTIVE FOR
JOINING THE STATE IN ASKING FOR A MODIFIED
ALLEN INSTRUCTION AFTER THE JURY HAD
DELIBERATED 18 HOURS®

Defendant argues that his trial counsel rendered ineffective assistance
when, after the jury had deliberated about 18 hours, he joined the State in
asking that the trial court give a modified Allen instruction. Aplt.Br. 38-42.
Defendant asserts that “the nature of the instruction, given before the jury
indicated it was actually deadlocked, and the substance and delivery of it—
asking whether verdicts had been reached on any counts, and whether
further deliberations would result in unanimous verdicts on other counts —
was undoubtedly coercive.” Id. 41-42. He further asserts that the trial
court’s concluding statement “that he wanted a decision by the jury ‘in a
relatively short period,” added to the coercion. Id. 40-41.

This Court may dispose of Defendant’s claim on the prejudice
element where the jury did not deliberate after the court’s instruction and

thus could not have been coerced by it. Defendant’s claim also fails because

A modified Allen instruction is one that differs “whether by omission
or embellishment” from the instruction given in Allen v. United States, 164
U.S. 492 (1896). State v. Harry, 2008 UT App 224, 4, 189 P.3d 98 (citation
and internal quotation marks omitted).
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neither the instruction nor the court’s comment after was coercive. And
defense counsel had a sound reason for requesting the instruction.’

To prevail on an ineffective assistance claim, Defendant must prove
both that his counsel performed deficiently and that counsel’s performance
prejudiced him. See Strickland v. Washington, 466 U.S. 668, 687 (1984).

To prove deficient performance, Defendant must rebut the “strong
presumption that counsel's conduct falls within the wide range of
reasonable professional assistance.” State v. Taylor, 947 P.2d 681, 685 (Utah
1997) (quoting Strickland, 466 U.S. at 689). To rebut the presumption,
Defendant must “persuad[e] the court that there was no conceivable tactical
basis for counsel’'s actions.” State v. Clark, 2004 UT 25, {6, 89 P.3d 162
(emphasis in original) (quotations and citation omitted).

To prove prejudice, Defendant must show “‘a reasonable probability
that, absent the errors, the factfinder would have had a reasonable doubt
respecting guilt.”” State v. Hales, 2007 UT 14, {86, 152 P.3d 321 (quoting

Strickland, 466 U.S. at 695). He must therefore show that the “likelihood of a

In one sentence in one heading of his argument, Defendant also
references plain error. Aplt.Br. 39. But he nowhere develops a plain error
argument. Id. 39-42. In any event, where Defendant has not shown any
error, he necessarily has not shown plain error. See State v. Holgate, 2000 UT
74, Y13, 20 P.3d 346 (to prevail on plain error claim, defendant must show
obvious error).
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different result” is “substantial, not just conceivable.” Harrington v. Richter,
131 S.Ct. 770, 792 (2011).
Finally, if “it is ‘easier to dispose of an ineffectiveness claim on the

1244

ground of lack of sufficient prejudice,” this Court may “do so without

analyzing  whether counsel's performance was  professionally
unreasonable.” Archuleta v. Galetka, 2011 UT 73, {41, 267 P.3d 232 (quoting

Strickland, 466 U.S. at 697, 104 S.Ct. 2052).

A. Relevant proceedings

The jury began deliberations at 12:37 p.m. on October 2, 2014. R303.
At 12:10 a.m. on October 3, the jury informed the court that jurors needed
sleep. R392:861. The trial court released the jury for the night at 12:23 a.m.
R303;R392:861-62.

The jury resumed deliberations at 9:00 a.m. on October 3, 2014.
R392:863. At 3:56 p.m., defense counsel and the State jointly proposed a
jury instruction that reiterated the jurors’ need to be open to each other’s
varying opinions, but which was “not urging the verdict.” R392:863-64.
Defense counsel explained that they wanted the court to “read this
instruction” and then “say we have a question that we want you to
deliberate in the—not out here, but amongst yourselves and come back to

us about.” R392:864. The question would be: “Is there any reasonable
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likelihood that continued discussion will result in a unanimous decision?”
Id. “If they come back and say ‘yes,” then they continue; if they come back
and say ‘no,” then “there’s no reason to keep here hour after hour.”
R392:865-66.

After noting that the proposed instruction was “pretty close” to the
“ABA Allen instruction,” the court said, “one of the things that I was going
to explore is ‘Have you reached a decision on any specific counts: If you
have, let me know. If you haven't, let me know.” R392:866. Defense
counsel replied, “That’s fine.” R392:867.

At 4:09 p.m., the trial court addressed the jury. R347. The court noted

Ay

that the jury had “been at this a very long time,” “approximately eighteen
hours of deliberations.” R392:867. And in light of that time, “I wanted to
give you an instruction and see where you were as far as continued
deliberations.” Id. “If you are progressing towards a resolution, don’t take
this in any way as an attempt to cause you to hurry your process.” Id.

The trial court then read the following instruction:

The verdict must represent the considered judgment of each

juror. In order to return a verdict, it is necessary that each juror

agree. Your verdict must be unanimous.

It is your duty to consult with one another and to deliberate.

Your goal should be to reach an agreement if you can do so

without surrendering your individual judgment. Each of you
must decide the case for yourself, but do so only after
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impartially considering the evidence with your fellow jurors.
Do not hesitate to reexamine your own views and change your
position if you are convinced it is mistaken. But do not
surrender your honest conviction as to the weight or effect of
the evidence solely because of the opinion of your fellow jurors,
or just to return a verdict.

You are judges—judges of the facts. Your sole interest is to
determine the truth from the evidence in this case.

I now ask you to take the following two questions back with
you into the jury room and discuss them as a group. I do not
want any of you to indicate your answer now. Only answer
after you have discussed it as a group.

Question One:
Have you reached a unanimous verdict on any of the Counts 1
through 8?

Question Two:

Is there any reasonable likelihood that continued deliberations
will result in a unanimous verdicts on any counts that you have
not yet as a group been able to unanimously agree upon?

R351 (Instr. 55) (attached at Addendum G).

The trial court then added: “I'll ask you to talk about these

questions” and “get back with me in a relatively short period of time to
let us know where you are in this matter, because that’s what I think
is appropriate, okay?” R392:868 (emphasis added). The court
concluded, “So let us know when you're ready to answer those

questions for me, okay?” R392:868-69.
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In short order, the jury responded to the court’s questions by
answering “Yes” to whether it had reached a unanimous verdict on any
count and “No” to whether continued deliberations would result in a
unanimous verdict on any of the other counts. R392:869. The jury was then
called back into the courtroom, where it gave its guilty verdicts on the
counts related to November 9 and its not guilty verdict and non-verdicts on
the other counts. R392:872.

B. Analysis

Here, this Court need not decide whether defense counsel performed
deficiently because this Court can dispose of Defendant’s ineffectiveness
claim on the prejudice element. See Archuleta, 2011 UT 73, Y41. In any
event, defense counsel did not perform deficiently.

In Allen v. United States, 164 U.S. 492, 501 (1896), the Supreme Court
approved the use of supplemental jury instructions designed to encourage a
deadlocked jury to keep deliberating. This Court has since held that such a
charge “is a ‘proper exercise of the court’s power to guide the jury in
reaching a fair and impartial verdict provided it made clear that jurors were
not to give up their conscientiously held convictions.”” State v. Lactod, 761
P.2d 23, 29-30 (Utah App. 1988) (citation omitted); accord State v. Dalton,

2014 UT App 68, 47, 331 P.3d 1110.
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Modified Allen instructions, however, should not “coerce undecided
jurors into reaching a verdict by abandoning without reason conscientiously
held doubts.” Bey v. Stine, 159 F. Supp. 2d 657, 664 (E.D. Mich. 2001)
(quotations and citation omitted). Of concern, therefore, is language that
“overemphasize[s] the importance of an agreement, suggest[s] that any
juror surrender his independent judgement,” or implies “that the court is
indicating anxiety for or demanding some verdict.” State v. Harry, 2008 UT
App 224, 99, 189 P.3d 98 (quoting Lactod, 761 P.2d at 31).

717

But “there is no prescribed ‘ritual of words’” governing whether a
modified Allen instruction was coercive. Lactod, 761 P.2d at 31 (citation
omitted). Rather, whether an instruction was coercive depends on “‘the
facts of each case and the exact words used by the trial court”” State v.
Ginter, 2013 UT App 92, 6, 300 P.3d 1278 (citations omitted); accord Lactod,
761 P.2d at 30. To prevail on a challenge to an Allen instruction, therefore,
the defendant must show either that (1) “the language of the supplemental
charge can properly be said to be coercive” per se, or (2) the language of the

rr

charge “is coercive under the specific circumstances of the case.”” Harry,
2008 UT App 224, 97 (quoting Lactod, 761 P.2d at 30).

Under this case law, Defendant cannot show prejudice related to his

ineffectiveness claim. First, the concern with a coercive Allen instruction is
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that it will affect a jury’s deliberations by encouraging jurors to give up their
“conscientiously held convictions.” Lactod, 761 P.2d at 29-30. That concern,
however, presupposes that the jury continued to deliberate after the
instruction was given. Here, the record supports that the jury did not
conduct any deliberations after receiving the court’s instruction. Thus, it
could not have been coerced by the instruction, even if the instruction were
coercive.

Although the court’s instruction addressed future deliberations, it
first directed the jury to answer two questions: (1) whether it had reached a
unanimous verdict on any of the charges; and (2) whether continued
deliberation would result in a unanimous verdict on any counts on which
jury had not yet agreed. R351. After giving the instruction, the court asked
the jury to respond to those two questions “in a relatively short period of
time.” R392:868-69. And, indeed, the jury responded to the court’s
questions in a short period of time indicating that further deliberations
would not be helpful. R392:869.

This record supports that the jury did not conduct any further
deliberations upon receiving the court’s instructions. Rather, it met only
long enough to answer the court’s questions. And if it did not deliberate

after the court’s instruction, it could not have been coerced by the
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instruction, even if the instruction were a coercive one. For this reason
alone, Defendant cannot show prejudice on his ineffectiveness claim.

In addition, however, Defendant neither provides this Court with the
text of the trial court's modified Allen instruction nor cites any of the
instruction’s language. Aplt.Br. 35-38. Thus, he necessarily has not shown
that the instruction’s language was coercive such that his counsel’s approval
of it prejudiced him. See Ginter, 2013 UT App 92, §6 (whether instruction
coercive depends on ““exact words used by the trial court’”).

In any event, the instruction was not coercive, where it was consistent
with the ABA standard this Court approved in Harry as “an even-handed
approach designed to foster productive deliberations without putting
undue pressure on dissenting jurors.” Harry, 2008 UT App 224, 925 (citing
ABA Standard 15-5.4).> Indeed, like the ABA standard, the instruction
stated that the jury had a “duty to consult with one another and to
deliberate” with the goal of reaching “an agreement if you can do so
without surrendering your individual judgment.” R351. See ABA Standard
15-5.4(a)(2) (instruction may direct “that jurors have a duty to consult with
one another and to deliberate with a view to reaching an agreement, if it can

be done without violence to individual judgment”). In addition, the

% A copy of ABA standard 15-5.4 is attached at Addendum G.



instruction stated that each juror “must decide the case for yourself, but do
so only after impartially considering the evidence with your fellow jurors.”
R351. See ABA Standard 15-5.4(a)(3) (instruction may direct “that each juror
must decide the case for himself or herself but only after an impartial

consideration of the evidence with the other jurors”). The instruction

directed jurors to “not hesitate to reexamine your own views and change

your position if you are convinced it is mistaken.” R351. See ABA Standard
15-5.4(a)(4) (instruction may direct that “a juror should not hesitate to
reexamine his or her own views and change an opinion if the juror is
convinced it is erroneous”). And the instruction directed jurors to “not
surrender your honest conviction as to the weight or effect of the evidence
solely because of the opinion of your fellow jurors, or just to return a
verdict.” R351. See ABA Standard 15-5.4(a)(5) (instruction may direct “that
no juror should surrender his or her honest believe as to the weight or effect
of the evidence solely because of the opinion of the other jurors, or for the
mere purpose of returning a verdict”).

Defendant argues, however, that the instruction was coercive because
it was given before the jury had actually informed the court that it was
deadlocked. Aplt.Br. 40-42. But the jury had been deliberating for 18 hours

by the time the parties suggested the Allen instruction. R392:867. It was
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reasonable therefore to conclude that the jury had reached an impasse. In
any event, this Court has endorsed the giving of such non-coercive
instructions “before an impasse occurs.” Harry, 2008 UT App 224, §25; see
also ABA Standard 15-5.4(b) (if “it appears ... that the jury has been unable
to agree,” the court “may give or repeat an instruction as provided in ...
section (a)”).

Alternatively, Defendant argues that the trial court rendered the
instruction coercive when, according to Defendant, the court told the jury
that it “wanted a decision by the jury ‘in a relatively short period,”” i.e. that
the court “want[ed] a verdict in a short order.” Aplt.Br. 40-41.

But Defendant misreads the court’s comment. As noted, the court’s
supplemental instruction concluded by asking the jury to consider two
questions: (1) whether it had reached a unanimous verdict on any of the
charges; and (2) whether continued deliberation would result in a
unanimous verdict on any counts the jury had not yet “been able to
unanimously agree upon.” R351. The court then said, “I'll ask you to talk
about these questions, get back with me in a relatively short period of time
to let us know where you are in this matter, because that's what I think is
appropriate, okay.” R392:868. Contrary to Defendant’s contention,

therefore, the court never directed the jury to reach a verdict “in a relatively
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short period.” Id. Rather, it merely asked for a response to its two questions
within that period.

Defendant also asserts that the instruction must have been coercive
because the jury responded “swiftly” to the charge. Aplt.Br. 40. But
“[w]hether the time it takes a jury to reach a verdict after receiving a
verdict-urging instruction demonstrates coercion must be determined on a
case-by-case basis.” Harry, 2008 UT App 224, 33 n.13. And, as stated, the
facts here support that no deliberations took place after the instruction was
given; rather, the jury only met long enough to respond to the court’s two
questions.

For all these reasons, Defendant cannot show that he was prejudiced
by either the modified Allen instruction or the court’s comment after it.
Thus, Defendant’s ineffectiveness claim fails on its prejudice element.

Defendant’s claim also fails on its deficient performance prong
because Defendant cannot show that defense counsel lacked a conceivable
tactical basis for seeking the instruction. This case rested almost solely on a
six-year-old’s statements. Defense counsel therefore could reasonably have
concluded that if the jury was deadlocked, at least some jurors were leaning
Defendant’s way on at least some charges. And defense counsel could

reasonably have concluded that forcing further deliberations risked having
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those jurors change their minds. See Clark, 2004 UT 25, Y6 (counsel not

deficient if any reasonable basis supports counsel’s decision).

IV

THE CHILD VICTIM'S STATEMENTS CONCERNING
DEFENDANT'S ABUSE AND HER MOTHER’S
CORROBORATING TESTIMONY WERE SUFFICIENT TO
SUPPORT DEFENDANT’S CONVICTIONS

Defendant next challenges the evidence supporting his convictions.
Aplt.Br. 42-50. Because he did not preserve this claim below, he raises it
both for plain error and ineffective assistance of counsel. Id. Because M.R.’s
testimony and CJC interviews alone sufficed to support the jury’s verdicts,
Defendant’s challenge fails under either rubric.

Even where a sufficiency claim is preserved, the “standard of review
for a sufficiency claim is highly deferential to a jury verdict” State v.
Workman, 2005 UT 66, 429, 122 P.3d 639 (citation omitted). This Court views
all the evidence in the light most favorable to the verdict, State v. Workman,
852 P.2d 981, 984 (Utah 1993), and reverses only when the evidence, so
viewed, “‘is sufficiently inconclusive or inherently improbable that
reasonable minds must have entertained a reasonable doubt.”” State v. Boss,
2005 UT App 520, 9, 127 P.3d 1236 (citation omitted). This Court’s
“inquiry ends when there is some evidence, including reasonable

inferences, from which findings of all the requisite elements of the crime can
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reasonably be made.”” State v. Lucero, 2012 UT App 202, §2, 283 P.3d 967
(memorandum decision) (citation omitted).

Where, as here, Defendant did not preserve his sufficiency claim, his
burden is even heavier because he must show that it was “plain error for the
trial court not to discharge [him].” State v. Holgate, 2000 UT 74, 17, 10 P.3d
346. Thus, Defendant must show not only “that the evidence was
insufficient to support a conviction of the crime charged,” but that “the
insufficiency was so obvious and fundamental that the trial court erred in
submitting the case to the jury.” Id.

Defendant was convicted on two counts of sodomy upon a child. A
person commits sodomy upon a child if he “engages in any sexual act upon
or with a child who is under the age of 14, involving the genitals or anus of
the actor or the child and the mouth or anus of either person, regardless of
the sex of either participant.” Utah Code Ann. § 76-5-403.1 (West Supp.
| 2013).

In support of those charges, the State presented testimony from
M.R.s mother that on November 9, 2013, she walked into her bedroom to
find Defendant lying on the bed with his pants “wide open” and M.R.
sitting next to his hip. R390:625-26. M.R.'s mother further testified that

both Defendant and M.R. looked surprised. R390:623-24. And when M.R.’s
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mother asked M.R. what happened, M.R. looked “shaky” and “pale,” and
said that Defendant had put his penis in her mouth. R390:628.

The State also presented M.R.’s videotaped statements. In those
statements, M.R. said that before her mother walked in on them, Defendant
had put his penis first in her mouth and then in her “butt.” R389:439,444,
516,522-25,527-29;St.Exh. 1, 2. M.R. also said that when Defendant put his
penis in her mouth, he told her “not to bite it” but to suck it “like a
popsicle.” R389:524,526,St.Exh. 1, 2. And M.R. said that when Defendant
put his penis in her “butt,” it “hurted so bad.” R389:527,529,St.Exh. 1, 2.

This evidence constitutes “’some evidence, including reasonable

1&44

inferences, from which findings of all the requisite elements’” of
Defendant’s two sodomy convictions “’can reasonably be made.”” Lucero,
2012 UT App 202, §2 (citation omitted). Thus, Defendant cannot show that
the evidence was insufficient, let alone obviously and fundamentally so. See
Holgate, 2000 UT 74, 117.

In arguing his insufficiency claim, Defendant cites only some of this
evidence. Aplt.Br. 44-46. He spends most of his argument citing other
evidence that he claims undermines the jury’s verdicts. Id. 46-48. On

appeal, however, this Court “may not reassess credibility or reweigh the

evidence, but must resolve conflicts in the evidence in favor of the jury
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verdict.” State v. Workman, 852 P.2d 981, 984 (Utah 1993). Thus, “Defendant
may not reargue the weight of that evidence, relying upon testimony
favoring his innocence and ignoring the conflicting testimony against him.”
State v. Bingham, 732 P.2d 132, 133 (Utah 1987) (per curiam). “The fact that
defendant's evidence contradicts the jury's determination,” therefore, “does
not require reversal on appeal.” Id.; see also State v. Lomu, 2014 UT App 41,
917, 321 P.3d 243 accord In re JJW., 2001 UT App 208, §10, 30 P.3d 1232
(“mere existence of conflicting evidence ... does not warrant reversal”).
Defendant’s sufficiency challenge —whether reviewed for plain error

or ineffective assistance of counsel — therefore fails.

\"

DEFENDANT CANNOT SHOW CUMULATIVE ERROR
WHERE HE HAS NOT SHOWN ERROR.

Finally, Defendant claims that “cumulative error warrants reversal”
of his convictions. Aplt.Br.49-50. “Under the cumulative error doctrine,”
this Court will reverse a defendant’s convictions “only if the cumulative
effect of the several errors undermines our confidence ... that a fair trial was
had.” State v. Dunn, 850 P.2d 1201, 1229 (Utah 1993) (omission in original)
(citation and internal quotation marks omitted). If the issues raised on

appeal do “not constitute error” or if the errors are “so minor as to result in
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no harm,” therefore, the cumulative error doctrine does not apply. State v.
Gonzales, 2005 UT 71, §74, 125 P.3d 878.

For the reasons discussed above, Defendant here has not shown any
error, let alone prejudicial error. Thus, the cumulative error doctrine does

not apply. Id.

CONCLUSION
For the foregoing reasons, the Court should affirm.
Respectfully submitted on January 19, 2016.

SEAN D. REYES
Utah Attorney General
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Addendum A



United States Const. amend. VI

In all criminal prosecutions, the accused shall enjoy the right to a speedy and
public trial, by an impartial jury of the State and district wherein the crime shall
have been committed, which district shall have been previously ascertained by
law, and to be informed of the nature and cause of the accusation; to be
confronted with the witnesses against him; to have compulsory process for
obtaining witnesses in his favor, and to have the Assistance of Counsel for his
defence.

Utah const., art. I, §12

In criminal prosecutions the accused shall have the right to appear and defend in
person and by counsel, to demand the nature and cause of the accusation against
him, to have a copy thereof, to testify in his own behalf, to be confronted by the
witnesses against him, to have compulsory process to compel the attendance of
witnesses in his own behalf, to have a speedy public trial by an impartial jury of
the county or district in which the offense is alleged to have been committed, and
the right to appeal in all cases. In no instance shall any accused person, before
final judgment, be compelled to advance money or fees to secure the rights
herein guaranteed. The accused shall not be compelled to give evidence against
himself; a wife shall not be compelled to testify against her husband, nor a
husband against his wife, nor shall any person be twice put in jeopardy for the
same offense.

Where the defendant is otherwise entitled to a preliminary examination, the
function of that examination is limited to determining whether probable cause
exists unless otherwise provided by statute. Nothing in this constitution shall
preclude the use of reliable hearsay evidence as defined by statute or rule in
whole or in part at any preliminary examination to determine probable cause or

at any pretrial proceeding with respect to release of the defendant if appropriate
discovery is allowed as defined by statute or rule.



Utah Code Ann. § 76-5-403.1 (West Supp. 2013)

(1) A person commits sodomy upon a child if the actor engages in any sexual act
upon or with a child who is under the age of 14, involving the genitals or anus of
the actor or the child and the mouth or anus of either person, regardless of the
sex of either participant.

(2) Sodomy upon a child is a first degree felony punishable by a term of
imprisonment of:

(a) except as provided in Subsection (2)(b), not less than 25 years and
which may be for life; or

(b) life without parole, if the trier of fact finds that:

(i) during the course of the commission of the sodomy upon a child the
defendant caused serious bodily injury to another; or

(ii) at the time of the commission of the sodomy upon a child, the
defendant was previously convicted of a grievous sexual offense.

(3) Subsection (2)(b) does not apply if the defendant was younger than 18 years
of age at the time of the offense.

(4) Imprisonment under this section is mandat<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>