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Jurisdictional Statement

This court has jurisdiction pursuant to section 78 A-3-102(3)(c) of the Utah

Code and article VII, section 4 of the Utah Constitution.
Introduction

In its complaint, the Utah State Bar Office of Professional Conduct (OPC)
alleged that Abraham Bates violated seven different rules of professional
conduct. During a hearing in the trial court, the OPC realized that it would not
prevail on two alleged violations and abandoned them. The trial court found
violations of only three rules, a ruling that the OPC does not challenge on appeal.

Even though the number of alleged violations diminished significantly, the
punishment sought by the OPC did not. From the outset, the OPC sought
disbarment. The trial court, faced with four fewer alleged violations and no
complaining client, imposed a five-month suspension instead of disbarment.

The OPC insists that Mr. Bates should be disbarred. The OPC asserts that
Mr. Bates knowingly transferred client funds out of his firm’s accounts, leaving
temporary deficits. But the OPC ignores the evidence that Mr. Bates did not
realize he was transferring client funds. The OPC instead conflates the fact that
Mr. Bates knowingly transferred the funds with the issue of whether Mr. Bates
knowingly misappropriated them. Under Utah law, misappropriation requires that
a lawyer transfer client funds with the “conscious objective” to “benefit himself

or another.” That did not happen here, just as the trial court found.



Statement of the Issue

Issue: Whether the trial court clearly erred when it found that, because
Mr. Bates did not know he had transferred funds belonging to a client, he did not
knowingly misuse the funds with the intent to benefit himself.

Standard of Review: This court reviews an order of attorney discipline
under the clearly erroneous standard, but “reserve[s] the right to draw different
inferences from the facts than those drawn by the trial court.” In re Discipline of
Ince, 957 P.2d 1233, 1236 (Utah 1998). Although this court will “ordinarily
presume” that the trial court’s findings are correct, the court “may set those
findings aside if they are not supported by the evidence.” Utah State Bar v.
Jardine, 2012 UT 67, § 26, 289 P.3d 516.

Preservation: This issue is preserved. (R.1141-43.)

Determinative Provisions

The following provisions and cases are set forth at Addendum C:
Utah Rules of Professional Conduct:
Rule 1.15. Safekeeping Property
Utah Rules Governing the Utah State Bar:
Rule 14-601. Definitions
Rule 14-604. Factors to be considered in imposing sanctions
Rule 14-605. Imposition of Sanctions

Rule 14-607. Aggravation and mitigation



Statement of the Case

1L Nature of the Case and Course of Proceedings

This case began with a bar complaint submitted against Mr. Bates by John
Liti, a former client of Mr. Bates” law firm at the time. (R.1662,1456.) But Mr. Liti's
complaint is not at issue in this appeal because any violation does not support
disbarment. In fact, no client complaints are at issue in this appeal.

Mr. Liti asserted that Mr. Bates” former firm, Wasatch Advocates, had not
returned the remainder of Mr. Liti’s tax return that the firm had been holding
during the pendency of Mr. Liti's bankruptcy litigation. (R.853,1663-68.) As soon
as Mr. Bates learned the exact amount to which Mr. Liti claimed he was
entitled —$1,391.61 — Mr. Bates returned the funds. (R.853-54.) But in the
meantime, the OPC launched an investigation into Wasatch Advocates, and the
investigation did not end when the case concerning Mr. Liti ended. (R.2621.)

The OPC ultimately sought Mr. Bates” disbarment, alleging seven
violations of the Utah Rules of Professional Conduct based upon five different
client matters. (R.70-105.) The case proceeded in two phases in the trial court.

In the first phase, the court determined whether Mr. Bates violated any
rules. (R.830,1138.) The court heard evidence for four days. (R.830.) The evidence
at trial showed that Mr. Bates failed to ensure that client funds were consistently
deposited into the firm's trust account, rather than the operating account.
(R.1711,1714,1735-36,1743-44.) Because of this error, the balance of the trust

account was at times less than the amount of client funds that the firm should



have been holding in trust. (R.845-51.) The evidence also showed that the firm's
operating account was depleted for a few days before being restored by a line of
credit, even though the firm should have been holding a $16,000 retainer that had
been mistakenly deposited into the operating account instead of the trust
account. (R.849-50.) The OPC alleged that, based upon this evidence, Mr. Bates
intentionally misappropriated client funds. (R.695-98,1500.)

The trial court disagreed with the OPC. The court found that Mr. Bates did
not intentionally misappropriate client funds in any of the matters, and in fact,
that none of his misconduct was intentional. (R.840,855,1140,1142.) The court also
found that Mr. Bates violated only three rules: 1.4(a) (communication), 1.5(a)
(safekeeping property), and 1.15(d) (safekeeping property) (R.840,855.) The most
severe presumptive sanction for these violations is suspension. (R.1143.)

In the second phase, the trial court determined the appropriate sanction.
Despite having lost or abandoned most of its alleged violations and despite the
presumptive sanction’s being a suspension, the OPC still sought disbarment.
(R.856,1329.) After hearing evidence on the applicable aggravating and
mitigating factors —and finding seven mitigating factors but only one
aggravating factor — the trial court imposed a five-month suspension. (R.1143-

45.) The OPC appealed.



2. Statement of Facts

When Mr. Bates graduated from law school in 2009, the economy was in a
recession. (R.2283.) Mr. Bates believed the recession was in large part due to a
mortgage foreclosure crisis, and he saw an opportunity to develop a practice
serving clients in homeowner defense, bankruptcy, and criminal defense matters.
(R.2283, 2285-86.) He started Wasatch Advocates in 2010, the year after he
graduated. (R.1675.) The firm started small with only six employees. (R.1675.)

Mr. Bates” goal was to make his services affordable to an under-served
population who could not have otherwise afforded a lawyer. (R.2285,1436.) To
achieve that goal, he provided his clients the option of paying a fixed flat fee.
(R.2285.) Nearly all of his clients chose a flat fee arrangement, and most of them
paid less than $2,500. (R.2330-31.) Unfortunately for Mr. Bates, he initially
underestimated the work involved and undercharged most of his flat fee clients.
(R.2290-93,2333.) Because of this, for most of his cases, he earned much less than
the hourly rate he had assumed he would earn. (R.1434-35.)

21  Mr. Bates” Accounting Practices

Mr. Bates” accounting practices for Wasatch Advocates are at the center of
this case. He had both a trust account and an operating account and understood
that client funds and unearned fees should be deposited into the trust account.
(R.1676,1679-80,1690,1743-44.) But he also understood that some fees were earned
upon receipt and therefore could be deposited into the operating account. As a

general rule, he believed smaller fixed flat fees could be considered earned upon



receipt.! (R.1679,1689.) He permitted many of his clients to pay their flat fees in
monthly installments of $1,000. (R.1777.) Regardless of the fee arrangement,

Mr. Bates kept detailed records of the work he performed for each client. (R.2259-
60.) With these records, Mr. Bates was able to calculate how much of the flat fee
to return when a client decided to end the representation. (R.6784-85.)

In general, Mr. Bates transferred funds from the trust account into the
operating account as he earned them. (R.1741.) To determine the amount he had
earned, he reviewed several accounting documents. (R.2259-61.) But when he
transferred the funds, he typically transferred less than the full amount that he
believed he had earned. (R.1741.) In other words, when he made each transfer,
he believed that he had earned “at least” the amount of the transfer. (R.1741.)

Mr. Bates reviewed his balances online six to ten times per month.
(R.1677-78.) He routinely reviewed his bank records to determine whether funds
had been deposited into the correct account. (R.1731,1733-34.) He also usually
reconciled his accounts twice per month. (R.1807.) His receptionist made the
firm’s deposits, and Mr. Bates instructed her about which funds should be
deposited into the trust account. (R.1734,1777-78,2232-33.)

But Wasatch Advocates grew quickly. Within a year, the firm had thirty-
seven employees. (R.1695.) And as the firm grew, the accounting became more

complicated. (R.1692.) Initially, Mr. Bates retained a certified public accountant to

- 1The OPC does not dispute which fees were earned upon receipt. (R.2386.)
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perform monthly reconciliations, auditing, and tax work. (R.1687.) But even with
the accountant, Mr. Bates soon realized that he did not have the experience, skill,
or time to manage the firm’s finances. (R.1692.) He hired an accounting firm,
Plum Accounting, to do more frequent reconciliations and to educate Mr. Bates
and his staff about accounting procedures. (R.1687-88,1692.)

Over time, Mr. Bates noticed accounting irregularities and realized that his
receptionist sometimes incorrectly deposited client funds into the operating
account instead of the trust account. (R.1711,1714,1735-36,1743-44.) When he
noticed problems, he spoke with his feceptionist to try to correct the issue.
(R.1734.) Bu% despite his increasing efforts over time, Mr. Bates continued to
notice accounting problems. (R.1714.) As a result, and at Plum Accounting’s
suggestion, Mr. Bates hired a chief operating officer, Blynn Simmons, to help
with the firm’s accounting practices. (R.1714,1721-22.)

In January 2011, Mr. Bates created a business plan that projected the firm’s
future growth, needs, and profits. (R.2304-07,1345.) The plan included data about
what—and when—clients‘were likely to pay their legal fees. (R.1345-46.) The

plan predicted that the firm’s operating account would be overdrawn

- temporarily in February and March of 2011. (R.2306.) In an effort to avoid the

problem, Mr. Bates made a personal loan to the firm, and he also obtained a
business loan secured by his home. (R.2306-07.) In fact, when necessary, both

Mr. Bates and his wife loaned money to the firm from their retirement and



savings accounts —more than $400,000 over the life of the firm. (R.2342-43,2350-
51,1363.) It was Mr. Bates’ practice to ensure that, at all times, he had access to
sufficient funds to satisfy all of his obligations. (R.2548.)

Despite such difficulties Mr. Bates successfully balanced the firm’s
accounts. Indeed, when he wound up the firm in January of 2012, “the books

balanced perfectly” —only $16.82 remained unaccounted for. (R.831,2352,1432.)

2.2 TheBar Corhplaint

In March 2012, after dissolution of the firm, Mr. Bates received a bar
complaint on behalf of a former Wasatch Advocates client, Jonathan Liti.
(R.1662,1456.) Mr. Liti had hired Jennifer Smock, a former Wasatch Advocates
attorney, to represent him in a bankruptcy proceeding. (R.1663.) Mr. Liti’s
complaint indicated that Wasatch Advocates owed him money, but the amount
he claimed in his complaint was incorrect. (R.853, Def. Ex. 52.) At the informal
hearing, Mr. Bates learned the correct amount that Wasatch Advocates owed to
Mr. Liti, $1,391.61, and Mr. Bates promptly paid him. (R. 852-54,1459.)

2.3 The OPC’s Additional Allegations

After receiving Mr. Liti’s complaint, the OPC launched an investigation
into Wasatch Advocates” accounting practices. (R.2621.) In response to the OPC'’s
requests, Mr. Bates produced thousands of pages of documents, including client

files, QuickBooks records, and business and personal bank statements. (R.1460.)



The OPC decided that Mr. Bates had violated seven rules in his representation of
five clients and sought disbarment. (R.70-105.)

The matter proceeded before the trial court in two phases. (R.2635-36.) In
the first phase, the trial court determined whether Mr. Bates violated the Utah
Rules of Professional Conduct. (R.2635.) In the second phase, the trial court
determined the appropriate sanction. (R.856.)

2.4  The Trial
The first phase of trial lasted four days. (R.1620,1914,2225,2462.) Because

most of the OPC’s allegations concerned Mr. Bates” accounting practices,
Mr. Bates hired a forensic accountant, Dirk Rasmussen, to present expert
testimony about Wasatch Advocates” accounts. (R.2319-20,2327-28.) After the
first three days of trial, and after Mr. Rasmussen completed his testimony, the
OPC withdrew two of its alleged rule violations. (R.841,2276.)
Ultimately, the OPC asked the trial court to disbar Mr. Bates based upon
his conduct in only one of the matters, the F.A. Apartments matter. (R.1504-05.)
The OPC argued that the other violations Were “aggravating factors.”2 (R.2467.)
The court found that Mr. Bates violated three rules, but importantly, the
court found that he did not misappropriate client funds in any matter.

(R.840,855,1140,1142.)The trial court declined to disbar Mr. Bates and instead

2 It is unclear why the OPC discusses the other “aggravating” matters in its
brief. There is not a sanction more severe than disbarment, the sanction the OPC
seeks here based upon only the F.A. Apartments matter.



decided to impose a five-month suspension. (R.1145.) The only issue on appeal is
whether that sanction was appropriate. (Op. Br. at 33-34.)

Below, Mr. Bates explains the evidence presented concerning the F.A.
Apartments matter and each of the “aggravating circumstances” matters. To be
clear, Mr. Bates’ conduct in the F.A. Apartments matter is the only conduct
relevant to the question on appeal —i.e., whether he intentionally
misappropriated client funds. Mr. Bates provides explanations of the other
matters only to clear up any confusion that may arise from the OPC’s inclusion
of them in its opening brief. (Op. Br. at 3-8, 12-15.)

2.4.1 The Trust Account Matters

With respect to the F.A. Apartments matter and the other so-called “trust
account matters,” the OPC’s allegations were based upon funds that were
improperly in Wasatch Advocates” operating account instead of its trust account,
and also upon temporary deficits in the trust account balance. The trust account
matters are discussed below. The OPC claimed that, in connection with these
clients, Mr. Bates violated rule 1.15(a) (safekeeping property) and 1.15(d)
(safekeeping property). (R.90,96.)

24.1.1 The Liti Matter

At trial, the evidence showed that the firm’s failure to refund Mr. Liti’s
money timely was the result of an accounting error combined with attorney turn-

over. Mr. Liti had hired Jennifer Smock, an attorney at Wasatch Advocates, to

10



represent him in a bankruptcy matter. (R.1663-64.) As part of his bankruptcy, he
was required to send his tax refund to the bankruptcy trustee. (R.1664,1666.) In
March of 2011, Mr. Liti gave to Wasatch Advocates a check in the amount of
$2,980.80. (R.851-52,1666.) Mr. Bates’ staff deposited the check into Wasatch
Advocates’ trust account, but incorrectly described the transaction on the
accounting documents — there was no check number, the payee was blank, and
the description was “undeposited funds.” (R.852,1759,1766.) Mr. Bates was not
involved in the Liti matter. (R.1759,2413.)

In July of 2011, Ms. Smock left the firm but continued to represent Mr. Liti
and took his client file with her. (R.852.) In her resignation email, she notified
Wasatch Advocates that client funds were being held in the trust account for a
particular client, but she did not mention Mr. Liti’s funds. (R.852.) Indeed,
because of the accounting error, Mr. Bates did not know that any funds were
being held in trust for Mr. Liti. (R.1759,1763.)

In December of 2011, the bankruptcy trustee sought funds from Mr. Liti’s
tax refund. (R.852.) Ms. Smock sent a letter to Ms. Simmons at Wasatch
Advocates, directing Wasatch Advocates to pay $1,589.19 to the trustee. (R.852;
Def. Ex. 48.) Ms. Simmons promptly sent the check. (R.852; Def. Ex. 48.)

In October, the bankruptcy trustee sent a letter to Mr. Liti informing him
that he was entitled to recover from Wasatch Advocates the remainder of his tax

refund. (R.1666-67.) Mr. Liti then called and visited Wasatch Advocates several

11



times in an effort to collect his money, but Wasatch Advocates did not return his
calls. (R.1667-68.)

Then, in a letter dated December 27, 2011, Ms. Smock directed
Ms. Simmons to return to Mr. Liti the “remaining funds” of his tax refund. (Def.
Ex. 50.) Ms. Smock stated, however, that she did not know the amount to which
Mr. Liti was entitled. (Def. Ex. 50.)

Mr. Bates was out of town during these exchanges but returned in early
January 2012 to begin the process of winding down the firm. (R.853.) On January
11, M. Liti filed his bar complaint. (Def. Ex. 52.) In his complaint, Mr. Liti
mistakenly claimed that his tax refund was $3,234.80, and he mistakenly claimed
that Wasatch Advocates had failed to send to the trustee the amount requested in
Ms. Smock’s letter. (R.853, Def. Ex. 52.)

The matter was set for a screening hearing, and at the hearing Mr. Bates
learned the amount owed to Mr. Liti —$1,391.61. (R.853,1457.) Mr. Bates paid
Mr. Liti within a day of learning the amount. (R.1459.) He had not reached out to
Mr. Liti before the hearing because he believed that doing so would be improper
in light of the pending complaint. (R.1458-59.)

Although Mr. Bates paid to Mr. Liti the money owed, that amount was not
in Wasatch Advocates’ trust account when Mr. Bates closed the firm's accounts.

(R.853.) The fact that the firm’s accounts balanced to within $17, however, shows

12



that Wasatch Advocates had not spent Mr. Liti’s funds but instead held them —
erroneously —in the operating account. (R.1432,2352.)

The trial court found that Mr. Bates violated rule 1.15(a) “by failing to
safeguard Mr. Liti's property; failing to hold Mr. Liti’s funds in his trust account;
and using those funds for some other purpose.” (R.855.) The court found that
Mr. Bates also violated rule 1.15(d) “by failing to promptly deliver to Mr. Liti the
remaining portion of his tax refund when he learned the money was supposed to
be in his account.” (R.855.)

But crucially for purposes of this appeal, the court found that Mr. Bates’
mental state in the Liti matter was negligence, for which the presumptive
discipline is public reprimand. (R.1141.) Mr. Bates did not misappropriate Mr.
Liti's money. (R.1140.) On that point, the court found that the “OPC failed to
meet its burden in support of its claim that Bates knowingly and intentionally
took any money from Liti with the intent to benefit himself, another, or with any
intention to deprive Liti of his funds. . . . The conduct in question is somewhat
similar to caseé involving trust account overdrafts, and a bookkeeping mistake
should not lead to an attorney’s disbarment.” (R.1140-41.)

241.2  TheF.A. Apartments Matter

Like the Liti matter, the problem in the F.A. Apartments matter was, in
part, that Wasatch Advocates’ trust account dipped below the amount Wasatch

Advocates was holding in trust for F.A. Apartments. F.A. Apartments hired

13



Mr. Bates to defend against a foreclosure. (R.1783.) F.A. Apartments gave
Wasatch Advocates $28,000 to hold in trust and authorized Mr. Bates to use the
funds only for particular costs for the apartments including utility bills and
property management expenses. (R.1784-85.) Wasatch Advocates deposited the
$28,000 into its trust account. (R.1785.)

Mzr. Bates made authorized expenditures out of the $28,000, and kept
detailed records about the remaining balance. (R.1789,1950451.) At the end of the
representation, F.A. Apartments received all the money it was due. (R.851,1139.)
F.A. Apartments was satisfied with Mr. Bates” representation and expressed no
concerns with Mr. Bates” accounting practices. (R.851.)

But the OPC’s investigation revealed that F.A. Apartments’ money had not
always been held in the trust account. Indeed, the trust account balance was at
times less than the amount Wasatch Advocates was holding for F.A. Apartments.
(R.847-49.) The evidence showed that on three particular days in early 2011 —
January 3, March 17, and June 30— the balance of Mr. Bates’ trust account was
approximately $2,000 less than the amount he should have been holding for F.A.
Apartments. (R.847-48.) During those months, the average daily balance of the
trust account covered a broad range—up to $45,074 in January; $45,652 in March;
and $34,039 in June. (R.848-49.) And on each of the three days that the trust

account was deficient, there were sufficient funds in the operating account to
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cover the approximately $2,000 deficiency. (Ex.133 (operating account balance
was $25,926 on January 3, $36,626 on March 17, and $47,431 on June 30).)

The problem was complicated by the fact that, in August of 2011, a $16,000
retainer from F.A. Apartments had been mistakenly deposited into the operating
account rather than the trust account.? (R.849.) Mr. Bates later learned about the
mistake but did not transfer the unearned portion into the trust account until the
following month. (R.1142,1838-39.)

In the meantime, on September 16 — before he transferred F.A.
Apartments’ $16,000 retainer out of operating and into trust— Mr. Bates made a
transfer of $20,000 out of the operating account for payroll. (R.850.) This transfer
left the operating account with a negative balance, which Mr. Bates corrected
three days later with the line of credit he had secured when he anticipated cash
flow problems. (R.850.) After he drew on the line of credit, the balance of the
operating account was more than $76,000. (R.850.) Mr. Bates testified —and the
court accepted as true— that “he did not wire the $20,000 knowing that any
portion thereof represented client funds held in trust.” (R.851.) Indeed, Mr. Bates
testified that he had “no knowledge of any check or dollar of FA Apartments’
funds,” either from the original $28,000 or the $16,000 retainer, “being used for
any other purpose than on behalf of FA Apartments, and it was certainly not

[his] intent to do so.” (R.2559.)

3 The full amount of the retainer was $16,500. (R.849.) All but $500 of it was
mistakenly deposited into the operating account. (R.849.)
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The trial court found that Mr. Bates violated rule 1.15(a) “by failing to hold
funds belonging to FA Apartments in an account separate from his own account;
failing to adequately safeguard FA Apartments’ funds; and failing to keep
earned fees separate from unearned fees.” (R.855.)

With respect to the three shortfalls in the trust account, the court found
that Mr. Bates’ conduct was negligent. (R.1141-42.) The court found that “the
OPC failed to meet its burden of showing Bates knowingly or intentionally
caused the apparent shortfalls in the approximate amount of $2,000.” (R.1141.)

With respect to the payroll transfer from the operating account, the court
found that Mr. Bates” conduct was “knowing but unintentional misconduct that
caused potential harm.” (R.1143.) The court noted that “[t]he undisputed
evidence at trial showed that Bates expressly instructed his staff to deposit the
funds into the trust account,” and that the OPC “failed to carry its burden of
proving that Bates was aware of the incorrect deposit” until months later.
(R.849,1141-42.) The court also found that Mr. Bates “had lines of credit available
which significantly exceeded the amount of the transfer,” and that he “had
drawn on these credit lines on multiple prior occasions — including four times in
September both preceding and following the [transfer to payroll] — to fund
Wasatch Advocates’ operating expenses, including payroll.” (R.1142.)

Like the Liti matter, the court found that Mr. Bates did not misappropriate

E.A. Apartments’ money. (R.1141-42.) The court found that “[t]he OPC has not
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met is burden of showing that Bates made the transfer to payroll with the specific
intent to use FA funds to benefit himself, another, or to harm FA. Moreover, FA
was not actually harmed in any way and shortly after the transfer to payroll all
of FA’s funds were properly accounted for.” (R.1142.) The court correctly
determined that the presumptive sanction was suspension. (R.1143.)

24.1.3  The Silver Stream & Pennington Matters

The Silver Stream and Pennington matters arose out of the same
accounting practices. In both matters, the clients received all the money they
were owed, but their checks were mistakenly issued from Wasatch Advocates’
trust account instead of its operating account. (R.1771,1775.)

The mistake concerning Silver Stream was simple. Silver Stream
Enterprises performed loan modification services for Wasatch Advocates on
behalf of ten of Wasatch Advocates” home loan modification clients. (R.844,1775.)
Wasatch Advocates sent a check for $3,000 to Silver Stream for its work. (R.1775.)
The check was written from Wasatch Advocates’ trust account. (R.1775.)

Mzr. Bates believed that the clients had money in the trust account because he

believed that his staff had followed his instructions and deposited the clients’
fixed payments into trust, in accordance with Utah law governing foreclosure
cases. (R.1776-77.) Mr. Bates later learned that his staff had not followed his

instructions and that the clients’ money was not in the trust account. (R.1775-77.)
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The problem in the Pennington matter was the same. Mr. and
Mrs. Pennington hired Wasatch Advocates to handle some litigation concerning
their home mortgage. (R.1769.) They selected a fixed flat fee payment plan, and
they made small incremental payments that Wasatch Advocates deposited into
its operating account. (R.1769-70.) The Penningtons later terminated the
representation and asked for a refund of any unearned fees. (R.1771-72.)

Ms. Simmons, the chief operating officer, determined the appropriate amount
and sent a check to the Penningtons. (R.1771-72.) Ms. Simmons mistakenly sent
the check from the trust account instead of the operating account. (R.1771.) Thus,
the money sent to the Penningtons belonged to other clients. (R.1774-75.)

For these two matters, the trial court found that Mr. Bates violated rule
1.15(a) because he failed to maintain adequate records. (R.855.) Specifically, the
court ruled that “[i]t does not appear to the court that Mr. Bates had any way of
readily determining exactly how much was being held in his trust account for
any given client.” (R.854-55.)

The court found that Mr. Bates” mental state was negligence and that a
private admonition was the appropriate presumptive sanction. (R.1140.) The
court ruled that “[t]here was no misappropriation of funds in connection with

these matters, although accounting mistakes were involved.” (R.1140.)
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24.2  The Bangerter Matter

The Bangerter matter was more complicated. The OPC claimed that, in
connection with the Bangerter matter, Mr. Bates violated six different rules—rule
1.2(a) (scope of representation and allocation of authority between client and
lawyer), rule 5.1(a) (responsibilities of partners, managers, and supervisory
lawyers), rule 1.16(d) (declining or terminating representation), rule 5.3(b)
(responsibilities regarding nonlawyer assistants), rule 1.4(a) (communication),
and rule 1.15(a) (safekeeping property). (R.82,85,90,99,102,104.)

Mr. Bangerter hired an attorney at Wasatch Advocates to represent him in
alawsuit against a lender. (R.832,2006.) Mr. Bangerter’s goal was to forestall the
lender’s foreclosure, and Wasatch Advocates succeeded in getting a temporary
restraining order forestalling the foreclosure. (R.832,833.) The lender then filed a
motion to dismiss Mr. Bangerter’s case. (R.834.) The lender argued that
Mr. Bangerter’s claims were judicially estopped because he had failed to
schedule them in his Chapter 7 bankruptcy case. (R.834.) Mr. Bangerter had not
disclosed the bankruptcy to Wasatch Advocates. (R.835,2024-25.)

In the meantime, as the case proceeded, Mr. Bangerter repeatedly failed to
respond to Wasatch Advocates’ calls, emails, and written letters. (R.833,834,2025-
26.) He also failed to make his required installment payments to Wasatch
Advocates. (R.834,2030-31.) Wasatch Advocates sent Mr. Bangerter a letter
advising him that the firm would terminate the representation if Mr. Bangerter

did not pay his legal fees. (R.834,2030-31.)
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Despite Mr. Bangerter’s failure to pay, Wasatch Advocates filed an
opposition to the motion to dismiss. (R.835,2031-32.) But a week before the
hearing on the motion, the Wasatch Advocates attorney who had been handling
the case left the firm. (R.835.)

When Mr. Bates reviewed the file, he discovered that Mr. Bangerter’s
claims were indeed meritless. (R.2024-25.) His claims were based upon a contract
that, because of the bankruptcy discharge, no longer existed. (R.2025,2037,2395.)
Mr. Bates believed he could not oppose the lender’s motion to dismiss without
violating rule 11 of the Utah Rules of Civil Procedure. (R.2025,2269.)

Mr. Bates asked his secretary to contact opposing counsel and see if they
would stipulate to dismiss the case without prejudice. (R.835,2026.) He did not
first consult with Mr. Bangerter because, based on Mr. Bangerter’s repeated
refusal to communicate with Wasatch Advocates, Mr. Bates believed further
efforts would be futile. (R.836,2025-26,2034.)

Mr. Bates’ secretary sent opposing counsel a proposed stipulated motion.
(R.836,2038.) Opposing counsel revised the motion to dismiss the claims with
prejudice and returned it along with a proposed order. (R.836,2039.) Mr. Bates’
secretary filed the motion with his electronic signature. (R.836-37.)

After the court entered the dismissal, Mr. Bangerter hired a different
attorney to file a motion under rule 60(b) to set aside the judgment.

(R.836,838,2044.) The motion alleged that Mr. Bates committed a fraud upon the
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court. (R.838.) The lender opposed the motion and in support, Mr. Bates supplied
an affidavit denying the fraud allegation. (R.839.)

The court agreed that “Mr. Bangerter’s prior bankruptcy filing was fatal to
his assertion of the claims in that case.” (R.837.) The court ruled that “Mr.
Bangerter was not harmed or prejudiced in any way by the dismissal of his case
because the claims asserted therein were meritless.” (R.837.) Of all of the OPC'’s
allegations, the trial court found that Mr. Bates violated only rule 1.4(a) “by not
obtaining Mr. Bangerter’s informed consent prior to dismissing his case.” (R.840.)

The court found that Mr. Bates” mental state in the Bangerter matter was
negligence and that the appropriate sanction was a private admonition.4 (R.1139-
40.) The court noted that Mr. Bangerter “suffered no harm.” (R.1139.)

24.3  The Aggravating and Mitigating Factors

After determining that suspension was the most severe presumptive
sanction applicable to Mr. Bates” conduct, the court heard evidence about the
applicable aggravating and mitigating factors listed in rule 14-607. (R.1143.)

The court found that only one aggravating factor applied —a pattern of
misconduct. (R.1143) Mr. Bates agreed that his rule violations constituted a
pattern. (R.1144.) But the court noted that the conduct occurred during the last

six months of Wasatch Advocates” existence, a period over which the firm

4 The court ruled that Mr. Bates” conduct in the Bangerter matter was
consistent with other conduct, occurring during the same timeframe, for which
he received five private admonitions. (R.1139-40.)
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“imploded as a result of a significant proportion of Bates’ staff abruptly leaving
the firm, combined with changing economic circumstances related to Bates’
foreclosure defense practice.” (R.1143-44.)

In contrast, the court found that seven mitigating factors applied:

Absence of a prior record of discipline - The court found that Mr. Bates
had no record of prior discipline and that “[a]ll of the conduct at issue in this case
occurred during the same timeframe.” (R.1143.) The OPC does not challenge this
finding. (Op. Br. at 28-33.)

Absence of a dishonest or selfish motive - The court found that Mr. Bates
did not have a dishonest or selfish motive for his misconduct. (R.1144.) The court
found that Mr. Bates “paid himself a modest salary” and “ended up losing a
substantial amount of money as a result of the operation and winding down of
Wasatch Advocates.” (R.1144.) As for the F.A. Apartments matter, Mr. Bates
testified that he did not intentionally use F.A. Apartments’ funds. (R.1455.) And
because F.A. Apartments was struggling to pay its fees, he (i) reduced his hourly
rate from $250 to $150, (ii) deferred billing, and (iii) decided not to collect the 10%
contingent fee to which he was entitled “because [he] knew they didn’t have it.”
(R.1455-56.) The OPC does not challenge this finding. (Op. Br. at 28-33.)

Timely good faith effort to make restitution - The court found that
Mr. Bates “made a good faith effort to rectify the consequences of his conduct by

making restitution to Liti.” (R.1144.) Although the court concluded that Mr. Bates



“probably could have and probably should have refunded the money more
promptly than he did,” the court found that the delay was not “meaningful to
the question presented.” (R.1141.) The evidence showed that after receiving the
bar complaint, Mr. Bates delayed only because he did not know the correct
amount Mr. Liti was owed, and he did not think he should contact Mr. Liti while
the complaint was pending. (R.1459.) Indeed, Mr. Bates returned Mr. Liti’s
money within a day of learning, at the hearing, the correct amount. (R.1458-59.)

Full and free disclosure to the disciplinary authority - The court
“f[ound], and the OPC does not dispute, that Bates made full disclosure and was
cooperative at all times during these disciplinary proceedings.” (R.1144.)

Mr. Bates produced everything the OPC requested — “every bank statement,
thousands of pages of documents, [his] personal statements, the firm’s bank
statements, the Quick Books records, the client files, everything.” (R.1460.) He
also identified all witnesses with relevant knowledge. (R.1460.)

Inexperience in the practice of law - The court found that Mr. Bates’
inexperience in the practice of law was the “most significant[]” mitigating factor.
(R