
Brigham Young University Law School Brigham Young University Law School 

BYU Law Digital Commons BYU Law Digital Commons 

Utah Supreme Court Briefs (2000– ) 

2015 

State of Utah, Appellant, v. Manual Antonio Lujan, Appellee State of Utah, Appellant, v. Manual Antonio Lujan, Appellee 

Utah Supreme Court 

Follow this and additional works at: https://digitalcommons.law.byu.edu/byu_sc2 

 Part of the Law Commons 

Original Brief Submitted to the Utah Court of Appeals; digitized by the Howard W. Hunter Law 

Library, J. Reuben Clark Law School, Brigham Young University, Provo, Utah. 

Recommended Citation Recommended Citation 
Brief of Amicus Curiae, State of Utah vs. Lujan, No. 20150840 (Utah Supreme Court, 2015). 
https://digitalcommons.law.byu.edu/byu_sc2/3271 

This Brief of Amicus Curiae is brought to you for free and open access by BYU Law Digital Commons. It has been 
accepted for inclusion in Utah Supreme Court Briefs (2000– ) by an authorized administrator of BYU Law Digital 
Commons. Policies regarding these Utah briefs are available at http://digitalcommons.law.byu.edu/
utah_court_briefs/policies.html. Please contact the Repository Manager at hunterlawlibrary@byu.edu with 
questions or feedback. 

https://digitalcommons.law.byu.edu/
https://digitalcommons.law.byu.edu/byu_sc2
https://digitalcommons.law.byu.edu/byu_sc2?utm_source=digitalcommons.law.byu.edu%2Fbyu_sc2%2F3271&utm_medium=PDF&utm_campaign=PDFCoverPages
http://network.bepress.com/hgg/discipline/578?utm_source=digitalcommons.law.byu.edu%2Fbyu_sc2%2F3271&utm_medium=PDF&utm_campaign=PDFCoverPages
https://digitalcommons.law.byu.edu/byu_sc2/3271?utm_source=digitalcommons.law.byu.edu%2Fbyu_sc2%2F3271&utm_medium=PDF&utm_campaign=PDFCoverPages
http://digitalcommons.law.byu.edu/utah_court_briefs/policies.html
http://digitalcommons.law.byu.edu/utah_court_briefs/policies.html


No. 20150840-SC  

 
IN THE 

SUPREME COURT OF THE STATE OF UTAH 
__________________ 

STATE OF UTAH, 
Appellant, 

v. 
MANUAL ANTONIO LUJAN, 

Appellee. 
__________________ 

BRIEF OF AMICUS CURIAE THE INNOCENCE PROJECT, INC. 
IN SUPPORT OF APPELLEE MANUAL ANTONIO LUJAN 

__________________ 
 

On Writ of Certiorari to the Utah Court of Appeals 
__________________ 

 
Mr. Lujan is incarcerated. 

__________________ 
 

Kris C. Leonard 
Sean D. Reyes 
UTAH ATTORNEY GENERAL’S OFFICE 
PO Box 140854 
Salt Lake City, Utah 84114-0854 
 
Attorneys for Appellant State of Utah 
 
Nathalie S. Skibine 
Lisa J. Remal 
SALT LAKE LEGAL DEFENDER ASS’N 
424 East 500 South, Suite 300 
Salt Lake City, Utah 84111 
 
Attorneys for Appellee Manual  
Antonio Lujan 

James L. Brochin (admitted pro hac vice) 
Marques S. Tracy (admitted pro hac vice) 
Laura E. Sedlak (admitted pro hac vice) 
PAUL, WEISS, RIFKIND, WHARTON & 
   GARRISON LLP 
1285 Avenue of the Americas 
New York, New York 10019-6064 
jbrochin@paulweiss.com 
mtracy@paulweiss.com 
lsedlak@paulweiss.com 
(212) 373-3000 
 
Attorneys for Amicus Curiae 
the Innocence Project, Inc. 

__________________ 

Additional Counsel on Following Page 
  



Additional Counsel 
 

 Karen A. Newirth  
  (admitted pro hac vice) 
INNOCENCE PROJECT, INC. 
40 Worth Street, Suite 701 
New York, New York 10013 
knewirth@innocenceproject.org 
(212) 364-5340 
 
Troy L. Booher (9419) 
Beth E. Kennedy (13771) 
ZIMMERMAN JONES BOOHER 
Felt Building, Fourth Floor 
341 South Main Street 
Salt Lake City, Utah 84111 
tbooher@zjbappeals.com 
(801) 924-0200 
 
Attorneys for Amicus Curiae  
the Innocence Project, Inc. 

 

 



i 

TABLE OF CONTENTS 

INTRODUCTION ............................................................................................................... 1 

ARGUMENT ....................................................................................................................... 4 

I.  THIS COURT SHOULD REVISIT THE RAMIREZ FRAMEWORK 
BECAUSE IT IS UNDERMINED BY DECADES OF SOCIAL SCIENCE 
RESEARCH ............................................................................................................. 4 

A.  This Court Has Recognized and Attempted to Guard Against the 
Dangers of Eyewitness Testimony for Decades ............................................ 4 

B.  Social Science Research Since Ramirez Demonstrates that the 
Ramirez Factors Are Insufficient to Protect Defendants from the 
Dangers of Eyewitness Identification Testimony ......................................... 6 

C.  This Court Should Confirm that Ramirez Requires a Totality of the 
Circumstances Approach, with Expert Testimony and Procedural 
Safeguards, to Limit the Harmful Prejudicial Effects of Unreliable 
Eyewitness Identification Testimony .......................................................... 11 

II.  CONSIDERATION OF THE ONGOING ADMISSIBILITY OF 
EYEWITNESS IDENTIFICATION EVIDENCE IS NOT AN 
ENLARGEMENT OF THE ISSUES ..................................................................... 17 

A.  This Court Can Consider the Sufficiency of the Ramirez Test 
Because it Bears on Issues Presented by Both Parties to this Court ........... 18 

B.  This Court Can Consider Social Science Research in Deciding to 
Affirm the Court of Appeals’ Decision ....................................................... 20 

III.  THE COURT OF APPEALS APPLIED THE CORRECT STANDARD 
WHEN IT REQUIRED THE STATE TO DEMONSTRATE THAT ANY 
ERROR IN ADMISSION OF EYEWITNESS IDENTIFICATION WAS 
HARMLESS BEYOND A REASONABLE DOUBT ........................................... 23 

CONCLUSION ................................................................................................................. 27 

ADDENDA 

A Appendix to State v. Lawson, 291 P.3d 673 (Or. 2012) 

B Massachusetts Model Jury Instructions on Eyewitness Identifications 



ii 

TABLE OF AUTHORITIES 

Federal Cases 

Chapman v. California, 
386 U.S. 18 (1967) ......................................................................................................... 24 

Neil v. Biggers,  
409 U.S. 188 (1972) ......................................................................................................... 7 

United Parcel Serv., Inc. v. Mitchell,  
451 U.S. 56 (1981) ......................................................................................................... 18 

United States v. Wade, 
388 U.S. 218 (1967) ......................................................................................................... 1 

Young v. Conway,  
715 F.3d 79 (2d Cir. 2013) ...................................................................................... 22–23 

Young v. Conway, 
698 F.3d 69 (2d Cir. 2012) ............................................................................................ 23 

State Cases 

Baker v. United States, 
867 A.2d 988 (D.C. 2005) ............................................................................................. 27 

Bostic v. State, 
805 P.2d 344 (Alaska 1991) .......................................................................................... 26 

Commonwealth v. Gomes, 
22 N.E.3d 897 (Mass. 2015) .................................................................................... 13, 16 

Commonwealth v. Walker, 
953 N.E.2d 195 (Mass. 2011) ........................................................................................ 12 

Coulter & Smith, Ltd. v. Russell, 
966 P.2d 852 (Utah 1998) .............................................................................................. 18 

Cruz v. Middlekauff Lincoln-Mercury, Inc., 
909 P.2d 1252 (Utah 1996) ............................................................................................ 22 

Dean v. District of Columbia, 
653 A.2d 307 (D.C. 1995) ............................................................................................. 22 



iii 

Madsen v. Borthick,  
658 P.2d 627 (Utah 1983) ........................................................................................ 18, 20 

State v. Anderson, 
910 P.2d 1229 (Utah 1996) ............................................................................................ 26 

State v. Artis, 
101 A.3d 915 (Conn. 2014) ........................................................................................... 26 

State v. Bunch, 
689 S.E.2d 866 (N.C. 2010) ........................................................................................... 26 

State v. Charlie, 
239 P.3d 934 (Mont. 2010) ............................................................................................ 26 

State v. Clopten, 
2009 UT 84, 223 P.3d 1103 ................................................................................. 5, 15, 21 

State v. Copeland, 
226 S.W.3d 287 (Tenn. 2007) ................................................................................... 15-16 

State v. Guilbert, 
49 A.3d 705 (Conn. 2012) ................................................................................. 11, 15, 21 

State v. Henderson, 
27 A.3d 872 (N.J. 2011) ...................................................................................... 9, 12, 21 

State v. Lawson, 
291 P.3d 673 (Or. 2012) ......................................................................................... passim 

State v. Leber, 
2009 UT 59, 216 P.3d 964 ............................................................................................. 18 

State v. Long, 
721 P.2d 483 (Utah 1986) ....................................................................................... passim 

State v. Lujan, 
2015 UT App 199, 357 P.3d 20 .............................................................................. passim 

State v. Perry,  
245 P.3d 961 (Idaho 2010) ............................................................................................ 26 

State v. Ramirez, 
817 P.2d 774 (Utah 1991) ....................................................................................... passim 



iv 

State v. Santiago, 
122 A.3d 1 (Conn. 2015) ............................................................................................... 22 

State v. Thompson, 
810 P.2d 415 (Utah 1991) .............................................................................................. 25 

State v. Villarreal, 
889 P.2d 419 (Utah 1995) .............................................................................................. 24 

Van Arsdall v. State, 
524 A.2d 3 (Del. 1987) .................................................................................................. 26 

Willardson v. Indus. Comm'n of Utah, 
904 P.2d 671 (Utah 1995) .............................................................................................. 18 

Young v. State, 
Nos. A-11006/11015, 2016 WL 3369222 (Alaska June 17, 2016) ..................... 9, 14, 15 

Rules 

Utah R. App. P. 49 ............................................................................................................. 18 

Other 

Deffenbacher, Kenneth A., et al., Mugshot Exposure Effects:  Retroactive 
Interference, Mugshot Commitment, Source Confusion, and Unconscious 
Transference, 30 Law & Hum. Behav. 287 (2006) ......................................................... 8 

Garrett, Brandon L., Convicting the Innocent:  Where Criminal Prosecutions Go 
Wrong (2011) ................................................................................................................. 25 

Goodsell, Charles A., et al., Effects of Mugshot Commitment on Lineup 
Performance in Young and Older Adults, 23 Applied Cognitive Psychol. 788 
(2009) ............................................................................................................................ 7-8 

Massachusetts Supreme Judicial Court Study Group on Eyewitness Evidence, 
Report & Recommendations to the Justices (July 25, 2013), available at 
http://www.mass.gov/courts/docs/sjc/docs/eyewitness- evidence-report-
2013.pdf; .................................................................................................................. 10, 12 

National Academy of Sciences, Identifying the Culprit:  Assessing Eyewitness 
Identification, available at http://www.nap.edu/read/18891/chapter/6#65 ............... 9, 10 

New Jersey Supreme Court, Jury Instructions (July 19, 2012), available at 
http://www.judiciary.state.nj.us/pressrel/2012/jury_instruction.pdf ............................. 17 



v 

Sigler, Jennifer N. & James V. Couch, Eyewitness Testimony and the Jury Verdict, 
4 N. Am. J. Psychol. 143 (2002) .................................................................................... 24 

Utah Model Jury Instruction CR404, available at 
https://www.utcourts.gov/resources/muji/inc_list.asp?action=showRule&id=32 ........ 16 

Wells, Gary L. & Amy L. Bradfield,  
“Good, You Identified the Suspect”:  Feedback to Eyewitnesses Distorts Their 
Reports of the Witnessing Experience, 83 J. Applied Psychol. 360 (1998) .................... 8 

 



1 

INTRODUCTION 

Courts in this country have long recognized the dangers of eyewitness testimony:  

“[T]he influence of improper suggestion upon identifying witnesses probably accounts 

for more miscarriages of justice than any other single factor.”  United States v. Wade, 388 

U.S. 218, 229 (1967).  Indeed, in its effort to address concerns about the risk of 

eyewitness misidentification, this Court has been on the forefront of efforts to incorporate 

social science research findings into the law governing the admissibility of eyewitness 

identification evidence.  State v. Long, 721 P.2d 483, 493 (Utah 1986); State v. Ramirez, 

817 P.2d 774 (Utah 1991).  Concerns about eyewitness misidentification are particularly 

acute where, as here, the testimony of a single eyewitness is the sole evidence of a 

defendant’s guilt.   

This case presents this Court with an opportunity to re-examine the legal 

framework for assessing eyewitness identification evidence, a task it has not done in the 

30 years since it decided Ramirez.  Over that period, social scientists have conducted 

extensive research in the area of eyewitness memory and perception that has significantly 

advanced our understanding of how memory works and what factfinders know about 

human memory.  During the same period, the work of organizations like Amicus Curiae 

the Innocence Project have shed light on the role of eyewitness misidentification in 

contributing to wrongful convictions established through post-conviction DNA testing.  

Indeed, eyewitness misidentification is the leading contributing cause of wrongful 

convictions established through DNA, playing a role in 72 percent of 342 DNA 

exonerations to date. 
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These developments, together with this Court’s commitment to ensuring that the 

law governing eyewitness identification evidence is fully aligned with the findings of 

social science research, require revisiting and updating Ramirez, as both the majority and 

dissenting judges in the court below agreed. 

Scientific research amply supports the Court of Appeals’ ruling that the witness’s 

identifications of Mr. Lujan should not have been admitted.  The conditions under which 

Mr. Lujan was identified—the poor lighting, the fact that the perpetrator wore a hat and 

was of a different race than the victim, and that the victim experienced high levels of 

stress at the time he claimed to have viewed Mr. Lujan—have all been shown to 

negatively affect memory.  State v. Lujan, 2015 UT App 199, ¶ 2, 357 P.3d 20.  

Likewise, scientific research confirms that suggestive circumstances like those 

surrounding the show-up and in-court identifications in this case influence not only the 

reliability of the identification itself, but also the many self-reported factors that the 

Ramirez test relies on to determine the admissibility of a challenged identification.   

This research can help to explain why the witness, who had three opportunities to 

identify Mr. Lujan, was only able to do so where suggestive circumstances made that 

identification obvious—first, at a highly suggestive show-up, where Mr. Lujan was 

handcuffed and was the only person not in a police uniform, id. ¶ 6, and then in an in-

court identification at a preliminary hearing, where Mr. Lujan was the “only defendant at 

counsel table” and the only reasonable choice, id. ¶ 8.  In contrast, the witness was unable 

to identify Mr. Lujan when he was presented as part of a six person lineup that was fairly 

composed and administered.  Id. ¶ 7.  The witness’s inability to identify Mr. Lujan in the 
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absence of suggestive circumstances that communicated to him that Mr. Lujan was the 

perpetrator suggests that the witness had not formed a reliable memory of the perpetrator 

at the time of the crime such that he could make a later accurate identification.   

In addition, the Court of Appeals correctly determined that the State had not 

carried its burden of showing that the trial court’s admission of the eyewitness 

identification was harmless error.  Studies have shown that jurors tend to overvalue 

eyewitness testimony, overestimate the likely accuracy of eyewitness testimony, and 

confuse an eyewitness’s certainty with his or her accuracy.  Because the eyewitness’s 

testimony was crucial to the prosecution, the admission of the eyewitness identifications 

was not harmless error.  Id. ¶ 17 (“When the man’s identifications of Defendant are 

removed, the State’s case is severely weakened.”). 

Accordingly, this Court should affirm the Court of Appeals’ decision and take this 

opportunity to revisit Ramirez in light of the last three decades of social science research 

and data from the DNA exonerations.  In so doing, this Court should reaffirm that the 

appropriate approach to such evidence is a totality of the circumstances test that allows 

for trial courts to consider any relevant factors based on a consensus in social science 

research and should clarify what factors now enjoy a consensus in the social science 

research.  Moreover, this Court should provide guidance to the lower courts on the use of 

intermediate remedies, including expert testimony, robust jury instructions, and limits on 

unreliable aspects of admissible eyewitness testimony, which can blunt the prejudicial 

effects of identification testimony that is the product of suggestive procedures or that may 

be unreliable, but is nonetheless admissible.   
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ARGUMENT 

I. THIS COURT SHOULD REVISIT THE RAMIREZ FRAMEWORK BECAUSE 
IT IS UNDERMINED BY DECADES OF SOCIAL SCIENCE RESEARCH 

A. This Court Has Recognized and Attempted to Guard Against the Dangers 
of Eyewitness Testimony for Decades 

This Court first recognized and attempted to address the dangers of eyewitness 

identification testimony thirty years ago.  It was one of the first state supreme courts in 

the country to do so.  In State v. Long, the Court reviewed the scientific literature and 

concluded that it was “replete with empirical studies documenting the unreliability of 

eyewitness identification.”  721 P.2d 483, 488 (Utah 1986).  The Long Court also 

recognized that, “[a]lthough research has convincingly demonstrated the weaknesses 

inherent in eyewitness identification, jurors are, for the most part, unaware of these 

problems.”  Id. at 490.  To address these concerns, the Court required trial courts to give 

cautionary instructions on eyewitness identification testimony when requested by the 

defense in appropriate cases.  This instruction would be used to “pinpoint identification 

as a central issue and highlight the factors that bear on the reliability of that 

identification.”  Id. at 492. 

The Court revisited the issue of eyewitness identification testimony five years later 

in State v. Ramirez.  The Court’s opinion in that case reiterated its commitment to 

tackling the problems posed by eyewitness testimony through the application of scientific 

research findings to judicial decision making.  The Ramirez Court established a 

framework for the admissibility of eyewitness identifications that required “an in-depth 

appraisal of the identification’s reliability,” 817 P.2d 774, 780 (Utah 1991), and that 
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rejected the federal standard, which the Court found to be “scientifically unsound.”  Id. at 

779–81.  Critical to the Court’s decision was its view that the scientific literature, which 

it had described and relied on in Long, compelled it to adopt “an analytic course that 

diverges somewhat from that in federal case law.”  Id. at 780. 

This Court most recently sought to refine its approach to eyewitness testimony in 

State v. Clopten, 2009 UT 84, 223 P.3d 1103.  There, the Court focused on the fact that 

“[d]ecades of study . . . have established that eyewitnesses are prone to identifying the 

wrong person as the perpetrator of the crime.”  Id. ¶ 15.  In light of that concern, it sought 

to align Utah’s rules of evidence with the latest research on expert eyewitness 

identification testimony.  Id. ¶¶ 14, 16–18, 21–25, 30, 34 (recognizing that cautionary 

instructions and cross-examination were “poor substitutes” for expert eyewitness 

testimony and holding that the Utah rules of evidence should allow for “liberal and 

routine admission” of such testimony).  Although this Court has revisited issues relating 

to eyewitness identification testimony as part of its commitment to tackling this difficult 

issue, the Ramirez framework for assessing the reliability and the admissibility of such 

testimony remains in place.  When it was issued in 1991, Ramirez represented an 

important step forward in this area.  But the same commitment to aligning the law with 

scientific research on eyewitness identification that this Court has shown in cases such as 

Clopten, now highlights the need to revisit the framework established in Ramirez.1 

                                                 
1 Indeed, because it took current scientific research into account to modify the law on the 
admissibility of eyewitness expert testimony, Clopten calls the viability of the Ramirez 
test into question.  The modifications requested by the Innocence Project would bring the 
Ramirez test into line with Clopten. 
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B. Social Science Research Since Ramirez Demonstrates that the Ramirez 
Factors Are Insufficient to Protect Defendants from the Dangers of 
Eyewitness Identification Testimony 

The Ramirez test requires trial courts to consider the “totality of the 

circumstances,” which “must” include five enumerated factors:   

(1) “The opportunity of the witness to view the actor during the event;  

(2) [T]he witness’s degree of attention to the actor at the time of the event;  

(3) [T]he witness’s capacity to observe the event, including his or her physical and 

mental acuity;  

(4) [W]hether the witness’s identification was made spontaneously and remained 

consistent thereafter, or whether it was the product of suggestion; and  

(5) [T]he nature of the event being observed and the likelihood that the witness 

would perceive, remember and relate it correctly.  This last area includes such 

factors as whether the event was an ordinary one in the mind of the observer 

during the time it was observed, and whether the race of the actor was the same 

as the observer’s.” 

817 P.2d at 781.  

The Ramirez Court set itself apart from federal and other state supreme courts by 

applying a test that was expressly designed to “meet or exceed in rigor the federal 

standard as expressed in Biggers and Stovall.”  Id. at 780.  Rejecting some of the federal 

test’s criteria as “scientifically unsound,” the Court refined the factors in the federal test, 

expressly including consideration of race, and expressly rejecting witness certainty as an 

indicator of reliability.  Id. at 780–81.  In other respects, the Ramirez test mirrored the 



7 

federal test, however.  Both include the “opportunity of the witness to view” the 

perpetrator during the crime, and the “witness’s degree of attention,” factors that are, in 

many cases, evidenced by the witness’s own reporting of events which can undermine 

reliability.  See Neil v. Biggers, 409 U.S. 188, 199–200 (1972).   

Although Ramirez relied explicitly on then-current scientific studies, research in 

the field has continued to advance.  Indeed, current social science research demonstrates 

that the Ramirez factors are insufficient to protect defendants from the dangers of faulty 

eyewitness identifications.  Most importantly, in the 25 years since Ramirez, scientists 

studying eyewitness memory have come to understand more fully the power of 

suggestion.  Today, research has demonstrated that suggestive circumstances can both 

(1) significantly impair a witness’s ability to make an accurate identification; and 

(2) artificially inflate a witness’s testimony concerning the other factors that remain part 

of both the federal and Utah tests.   

Neither of these concerns is adequately addressed in the Ramirez test.  That test 

buries the issue of suggestion in factor four:  “whether the witness’s identification was 

made spontaneously and remained consistent thereafter, or whether it was the product of 

suggestion.”  817 P.2d at 781 (emphasis added).  This treatment of suggestion is both 

inaccurate and incomplete.  First, it incorrectly implies that identifications that are 

spontaneous and consistent have not been tainted by suggestive circumstances.  In truth, 

social scientists agree that suggestive circumstances can lead to a witness being more 

consistent and insistent in his or her identification.  See Charles A. Goodsell et al., Effects 

of Mugshot Commitment on Lineup Performance in Young and Older Adults, 23 Applied 
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Cognitive Psychol. 788, 789 (2009); Kenneth A. Deffenbacher et al., Mugshot Exposure 

Effects:  Retroactive Interference, Mugshot Commitment, Source Confusion, and 

Unconscious Transference, 30 Law & Hum. Behav. 287, 299 (2006).  Thus, in 

considering factor four, courts may conclude that an identification is reliable and 

admissible because it was spontaneous and the witness was consistent, even if the very 

reason it appears reliable is that the identification was tainted by suggestion.   

Second, and more problematic, the Ramirez test fails to identify or offer courts 

guidance on how to address the pernicious effect of suggestive circumstances on witness 

memory, including as manifested in the other factors courts are required to consider.  

Indeed, in the 25 years since Ramirez, scientists have shown that that when an 

identification procedure is tainted by suggestion, that suggestion can contaminate a 

witness’s memory of the event, undermining the accuracy of the evidence most likely to 

be used to gauge reliability—the witness’s own testimony.  Many studies have 

characterized at least two of the Ramirez factors—opportunity to view and degree of 

attention—as prone to this problem.  See, e.g., Gary L. Wells & Amy L. Bradfield, 

“Good, You Identified the Suspect”:  Feedback to Eyewitnesses Distorts Their Reports of 

the Witnessing Experience, 83 J. Applied Psychol. 360, 366–67 (1998) (finding that the 

effect of suggestion was “large or very large” on witnesses’ “reports of certainty, view, 

ability to make out features of the face, attention, basis for making an identification, the 

amount of time taken to make an identification, willingness to testify, and trust of an 

identification made under these conditions”).  Because suggestive circumstances can 

influence a witness’s memory and recollection of both the original event and the 
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identification procedure itself, courts should be wary of basing a finding of reliability on 

these factors, which depend largely on witness testimony. 

The New Jersey Supreme Court recognized that these flaws are inherent in the 

federal test in State v. Henderson, 27 A.3d 872 (N.J. 2011).  It observed that “[t]he irony 

of the current test is that the more suggestive the procedure, the greater the chance 

eyewitnesses will seem confident and report better viewing conditions.”  Id. at 918.  

Indeed, since Henderson, other courts and the prestigious National Academy of Science 

have highlighted the same flaw in the federal test.  See State v. Lawson, 291 P.3d 673, 

687 (Or. 2012); Young v. State, Nos. A-11006/11015, 2016 WL 3369222, at *16 (Alaska 

June 17, 2016); National Academy of Sciences, Identifying the Culprit:  Assessing 

Eyewitness Identification, at 65–66, available at http://www.nap.edu/read/18891/ 

chapter/6#65 (“NAS Report”).  Even though Ramirez improves upon the federal test in 

this regard—by rejecting a balancing approach and focusing on reliability as the primary 

concern—Ramirez does not go far enough to solve the problems identified in Henderson.  

Under Ramirez, trial courts are instructed to consider “self-reported” factors, but are not 

given guidance on how suggestion can influence those factors or how it can undermine 

the reliability of an identification more generally.  Thus, although the Ramirez test takes 

suggestive circumstances into consideration, as it should, it fails to adequately account 

for the interplay between suggestive circumstances and the other factors. 

In addition, since Ramirez, scientific research has confirmed and reinforced that 

witness memory—and therefore accuracy—can be affected dramatically by factors that 

are present at the time of the crime (known as “estimator variables,” including stress, the 
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presence of a weapon, the race of the witness and the perpetrator, and disguises as 

seemingly minor as hats) and factors that are present at the time of the identification 

procedure(s) (known as “system variables,” including the use of an administrator who 

does not know the identity of the suspect, pre-lineup witness instructions, and fair 

composition of the identification procedure).  See, e.g., Massachusetts Supreme Judicial 

Court Study Group on Eyewitness Evidence, Report & Recommendations to the Justices, 

at 59–71 (July 25, 2013), available at http://www.mass.gov/courts/docs/sjc/docs/ 

eyewitness-evidence-report-2013.pdf (“SJC Report”); NAS Report at 65–69.  The 

importance of these factors should not be overlooked; indeed, they likely undermined the 

reliability of the eyewitness identification in this case.  This Court should take into 

account this extensive body of research and consider the effect that these variables can 

have on witness memory. 

Ensuring that the law remains aligned with the last 25 years of scientific research 

requires revisiting Ramirez.  Both the majority and dissent in the Court of Appeals agreed 

that it is time for this Court to revisit Ramirez, and Amicus Curiae respectfully asks this 

Court to do the same.  See Lujan, 2015 UT App 199, ¶ 10 n.1 (“All of this, taken 

together, indicates that it is time for our Supreme Court to reconsider Ramirez, a 

proposition with which the dissent agrees.”). 
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C. This Court Should Confirm that Ramirez Requires a Totality of the 
Circumstances Approach, with Expert Testimony and Procedural 
Safeguards, to Limit the Harmful Prejudicial Effects of Unreliable 
Eyewitness Identification Testimony 

In order to address the problems with the Ramirez test, this Court should, first, 

reiterate and reemphasize the importance of the “totality of the circumstances” nature of 

the Ramirez test.  The Court should also give guidance to the lower courts sufficient to 

allow them to give meaning to the term and to do so in a way that is consistent across the 

state.  Amicus Curiae respectfully submits that this Court should instruct the lower courts 

to consider the “totality” of factors that are supported by a consensus of social science 

research and to take this opportunity to identify and explain those factors that currently 

enjoy such consensus.  The Court should emphasize nevertheless that the list of factors 

courts should consider in evaluating eyewitness identification evidence should be flexible 

enough to allow for the evolution of the relevant science, in recognition of the fact that 

scientific research is dynamic.  As the Supreme Courts of New Jersey and Connecticut 

have instructed, “‘[t]rial courts [should not be limited] from reviewing evolving, 

substantial, and generally accepted scientific research.’”  State v. Guilbert, 49 A.3d 705, 

735 (Conn. 2012) (quoting Henderson, 27 A.3d at 922); see also Lawson, 291 P.3d at 

685–86 (recognizing that “research is ongoing” and cautioning that the court’s 

acknowledgment of the current research “is not intended to preclude any party . . . from 

validating scientific acceptance of further research”).   

In other words, judicial understanding of the term “totality of the circumstances” 

should be given full force and effect:  lower courts should consider the universe of factors 
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that bear on reliability in the particular case, regardless of whether any particular factor 

fits neatly into the five “reliability” factors enumerated in Ramirez.  Emphasizing the fact 

that the Ramirez test requires consideration of the totality of the circumstances, including 

all system and estimator variables, the degree of suggestiveness, if any, and the effect of 

that suggestion on other factors, would reduce the likelihood of wrongful convictions 

based on suggestive identification procedures, like the show-up and in-court 

identification used in this case, or identifications that scientific research shows are 

otherwise likely to be unreliable. 

We respectfully submit that, to accomplish this goal, the Court should issue 

findings on the current body of scientific research to guide lower courts on the factors 

they should consider in assessing the admissibility and reliability of eyewitness 

identifications.  This Court should make these findings by evaluating the current body of 

research on its own as the Oregon Supreme Court did in State v. Lawson,2 by appointing 

a special master3 or creating a study group,4 or by adopting the findings set forth by other 

                                                 
2 (See Lawson appendix attached as Addendum A.)  

3 The New Jersey Supreme Court appointed a special master to evaluate scientific 
evidence on eyewitness testimony.  The special master heard testimony from seven 
experts that produced more than 2,000 pages of transcripts and reviewed hundreds of 
scientific studies.  The special master issued an “extensive” 86-page report that the court 
later reviewed and adopted in part.  See Henderson, 27 A.3d at 877. 

4 The Supreme Judicial Court of Massachusetts convened a study group on eyewitness 
identification to “offer guidance as to how our courts can most effectively deter 
unnecessarily suggestive identification procedures and minimize the risk of a wrongful 
conviction.”  SJC Report at 1; Commonwealth v. Walker, 953 N.E.2d 195, 208 n.16 
(Mass. 2011) (announcing that the court will convene the study committee “[b]ecause 
eyewitness identification is the greatest source of wrongful convictions but also an 
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courts, as the Alaska Supreme Court did in State v. Young.  After issuing such findings, 

the Supreme Court of Oregon articulated an approach to the admissibility of eyewitness 

identification that screens eyewitness identification testimony through a stringent and 

precise application of the rules of evidence.5  Any of these approaches, if adopted here, 

would address the problems of the Ramirez test and ensure that trial courts throughout the 

state will evaluate identification evidence in light of more than thirty years of generally 

accepted scientific research findings about memory, perception and eyewitness 

reliability. 

The Oregon Supreme Court’s decision in Lawson is instructive in this regard.  

There, the court sua sponte conducted a review of the social science research concerning 

eyewitness identification, reviewing more than 2,000 scientific studies.  Lawson, 291 

P.3d at 685.  After concluding that the Manson/Biggers factors incorporated in the 

Oregon state test for evaluating identification evidence6 did not adequately ensure the 

reliability of eyewitness identification evidence, it took judicial notice of scientific 
                                                                                                                                                             
invaluable law enforcement tool . . . and because the research regarding eyewitness 
identification procedures is complex and evolving”).  The study group issued its report in 
2013, and the Supreme Judicial Court has ruled on its recommendations as they are 
presented in cases before the court.  See, e.g., Commonwealth v. Gomes, 22 N.E.3d 897, 
900 (Mass. 2015) (adopting provisional jury instructions based on the study group’s 
findings). 

5 Alternatively, the Court could instruct the Supreme Court’s Advisory Committee on the 
Rules of Evidence to analyze current scientific research and reform the rules of evidence 
accordingly. 

6 The Manson/Biggers factors that were incorporated into Oregon’s test for the 
admissibility of eyewitness identifications prior to Lawson contained some of the same 
factors found in Ramirez:  the witness’s opportunity to view the crime and the witness’s 
degree of attention to the perpetrator.  See Lawson, 291 P.3d at 684. 
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research findings and set out a comprehensive list of the variables courts should consider 

in weighing the reliability of this type of evidence.  (See Addendum A.)  The Lawson 

court explained its approach:   

[W]e believe that it is imperative that law enforcement, the bench, and the 
bar be informed of the existence of current scientific research and literature 
regarding the reliability of eyewitness identification because . . . the 
reliability of eyewitness identification is central to a criminal justice system 
dedicated the dual principles of accountability and fairness. 

Id. at 685.  This same principle applies equally here.  The list of factors that can affect the 

reliability of eyewitness identifications is long and is not always well understood by 

litigants, jurists or jurors.  By setting forth the factors that trial courts should consider in 

evaluating eyewitness identification evidence, this Court can encourage courts and 

factfinders to bring the law as it is practiced every day in courts throughout the state into 

alignment with current scientific research.  In addition, requiring courts to consider 

relevant system variables, such as blind administration, fair lineup construction, pre-

lineup instructions, and recorded, contemporaneous witness confidence statements will 

have the salutary effect of reducing the suggestiveness of out-of-court identification 

procedures, as well as in-court identification procedures that are based on out-of-court 

identifications.  

The Supreme Court of Alaska recently took a similar approach to this issue in a 

decision issued in June of this year.  In State v. Young, it rejected its state version of the 

Manson/Biggers test and adopted a new test to evaluate the reliability of eyewitness 

identifications, aligning their standard with the findings in Lawson and Henderson.  

Young, 2016 WL 3369222 at *19.  The court concluded its extensive analysis of the 
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scientific research findings by holding that courts’ “analysis of reliability should consider 

all relevant system and estimator variables under the totality of the circumstances.”  Id. at 

*29. 

This Court should follow its sister courts in Alaska, Oregon, and New Jersey in 

comprehensively identifying the relevant system and estimator variables that trial courts 

and factfinders should consider when evaluating the reliability of eyewitness 

identifications.  Identifying what scientific research currently considers the relevant 

variables while emphasizing the need to remain flexible to allow for the evolving nature 

of scientific research in the area will ensure that lower courts will evaluate the reliability 

of eyewitness identification through an approach that gives meaning to the term “totality 

of the circumstances,” and, most importantly, will reduce the risk of misidentification.  

In addition, where eyewitness identification testimony is ruled admissible, trial 

courts should use intermediate remedies, such as expert testimony and robust jury 

instructions, to blunt the prejudicial effects of any remaining unreliability and to provide 

jurors with context and information to appropriately analyze this evidence.  Although 

courts have historically relied on cross-examination and closing arguments to expose the 

unreliability of eyewitness identification testimony, social science research has shown—

and this Court itself has recognized—that these methods are largely ineffective at 

bringing the unreliability of a mistaken but honest witness’s identification to light.  See, 

e.g., Clopten, 2009 UT 84, ¶¶ 21–22 (“[R]esearch shows the effectiveness of cross-

examination is badly hampered [where eyewitnesses express certainty about 

identifications that are inaccurate].”); accord Guilbert, 49 A.3d at 725–28; State v. 
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Copeland, 226 S.W.3d 287, 299–300 (Tenn. 2007) (citing scientific studies 

demonstrating that cross-examination is insufficient to educate the jury on the relevant 

factors). 

Likewise, as this Court has also recognized, robust, carefully written jury 

instructions that are grounded in science and tailored to the facts of the case should be 

used to caution jurors that the factors that affect reliability may be counterintuitive.  See 

Long, 721 P.2d at 492.  As with Ramirez, Utah was a leader in adopting an eyewitness-

specific jury instruction that referenced scientific research findings.  See Utah Model Jury 

Instruction CR404, available at https://www.utcourts.gov/resources/muji/ 

inc_list.asp?action=showRule&id=32.  Recently, however, courts and commentators 

have concluded that instructions that comprehensively address all relevant factors that 

may have affected the reliability of the identification is necessary.  Such instructions will 

provide jurors—who are often unfamiliar with, or hold views counter to, the scientific 

research findings—sufficient guidance to evaluate eyewitness identification evidence.  

The eyewitness-specific jury instructions recently adopted by Massachusetts and New 

Jersey offer excellent examples of modern instructions that accomplish this goal.  See 

Gomes, 22 N.E.3d at 900 (adopting provisional jury instructions that were “intended to 

provide the jury with the guidance they need to capably evaluate the accuracy of an 

eyewitness identification” because “the research makes clear that common sense is not 

enough to accurately discern the reliable eyewitness identification from the unreliable”)7; 

                                                 
7 (See also Massachusetts Model Jury Instructions on eyewitness identifications attached 
as Addendum B.) 
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New Jersey Supreme Court, Jury Instructions (July 19, 2012), available at 

http://www.judiciary.state.nj.us/pressrel/2012/jury_instruction.pdf.8 

II. CONSIDERATION OF THE ONGOING ADMISSIBILITY OF EYEWITNESS 
IDENTIFICATION EVIDENCE IS NOT AN ENLARGEMENT OF THE 
ISSUES 

In its response to the Innocence Project’s Motion for Leave to File Amicus Curiae 

Brief (the “Motion”), the State suggests that any argument that the Ramirez test is 

outdated and should be replaced “has never been made in this case and would enlarge the 

issues and the evidence before this Court.”  (State’s Resp. to Mot. for Leave to File 

Amicus Curiae Br. (“State’s Resp.”) at 3–4.)  Accordingly, the State argues that this 

Court is unable to reach the “expanded issue” raised by the Innocence Project, and the 

State reserves the right to move to strike the present brief.  (Id. at 4–5.)  With all due 

respect, the State’s position is preposterous. 

The Court should reject the State’s position for at least two reasons.  First, this 

Court may consider the Innocence Project’s position regarding the sufficiency of the 

Ramirez test because the parties themselves have raised the issue.  Second, this Court 

                                                 
8 Even if the Court were to refrain from modifying the Ramirez test in light of 
advancements in social science research, that research supports the lower court’s 
suppression of the challenged show-up and in-court identifications.  (See generally Br. of 
Resp’t on Cert. Review (“Br. of Resp’t”).)  The Court of Appeals correctly found that 
facts relating to each of the five Ramirez factors weighed in favor of inadmissibility.  See, 
e.g., Lujan, 2015 UT App 199, ¶¶ 11–19. 
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may consider social science research because it is valuable reference material that does 

not expand the evidentiary record.9   

A. This Court Can Consider the Sufficiency of the Ramirez Test Because it 
Bears on Issues Presented by Both Parties to this Court 

Although an amicus brief cannot extend or enlarge the issues on appeal, this brief 

makes arguments “that bear on the issues pursued by the parties to [an] appeal.”  Madsen, 

658 P.2d at 629 n.3.  As this Court has explained, “[r]eview on certiorari is limited to 

examining the court of appeals’ decision and is further circumscribed by the issues raised 

in the petitions.”  Coulter & Smith, Ltd. v. Russell, 966 P.2d 852, 856 (Utah 1998).  The 

statement of question presented, however, “will be deemed to comprise every subsidiary 

question fairly included therein.”  Utah R. App. P. 49(a)(4); see also Willardson v. Indus. 

Comm’n of Utah, 904 P.2d 671, 673–74 (Utah 1995) (considering subsidiary issue to be 

included in issue framed for review).  Furthermore, “this rule should be construed 

broadly to avoid the rigid exclusion of reviewable issues, however peripheral.”  State v. 

Leber, 2009 UT 59, ¶ 10, 216 P.3d 964 (quoting Sevy v. Sec. Title Co., 902 P.2d 629, 637 

(Utah 1995)).  Contrary to the State’s suggestion that the issue “has never been made in 

this case,” its own petition for certiorari repeatedly referenced the Court of Appeals’ 

                                                 
9 The State mischaracterizes the relevant case law in arguing that the introduction of an 
alternative test to Ramirez would enlarge the issues before this Court.  Even accepting 
those cases it cites at face value, however, both are easily distinguishable from the 
present case.  In United Parcel Service, Inc. v. Mitchell and Madsen v. Borthick, the 
parties had not pursued the issue that the amicus brief discussed.  United Parcel Serv., 
Inc. v. Mitchell, 451 U.S. 56, 60 n.2 (1981); Madsen v. Borthick, 658 P.2d 627, 629 n.3 
(Utah 1983).  In the present case, the Utah Court of Appeals, the State’s brief, and the 
defendant’s brief all discuss whether Ramirez should be reexamined.  Lujan, 2015 UT 
App 199, ¶ 10 n.1; Br. of Pet’r at 19; Br. of Resp’t at 25–31.  
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invitation to this Court to revisit the Ramirez test.  (See, e.g., Pet. for a Writ of Cert. at 

10.) 

Throughout its petition, the State criticized the Court of Appeals for its treatment 

of Ramirez and its recommendations to this Court.  The State claimed the majority 

merely “paid lip service to Ramirez,” while “it in effect imposed a standard exceeding 

that required in Ramirez.”  (Id.)  The State also took issue with the Court of Appeals’ 

conclusion that the Ramirez standard “does not accurately reflect the changed views 

about handling this problematic evidence.”  (Id. (quoting Lujan, 2015 UT App 199, ¶ 10 

n.1); see also id. at 17 (same).)  Accordingly, the State specifically asked this Court to 

grant certiorari “to clarify that state due process does not require the exclusion of 

eyewitness identification unless it determines that it results from an unnecessarily 

suggestive police identification procedure.”  (Id. at 17.) 

In its opening brief before this Court, the State reiterated many of the same issues 

it raised in its petition.  Specifically, the State noted that “[b]oth the majority and the 

dissent urged review of the Ramirez standard for the admissibility of eyewitness 

identification testimony, citing its age, the continuing legal and scientific concerns about 

the reliability of eyewitness identifications, and the outcome in this case.”  (Br. of Pet’r at 

19.)  And once again, the State implored this Court to “clarify the state due process 

standard announced in Ramirez and reverse the court of appeals.”  (Id.; see id. at 16–17 

(asking the Court to “clarify its state due process model governing the admissibility of 
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eyewitness identifications”); 29 (asking the Court to “clarify Ramirez to prevent further 

confusion about and misapplication of the state due process analysis”).)10  

Similarly, in his merits brief, the defendant raises concerns about Ramirez and 

responds directly to the State’s complaints.  (See, e.g., Br. of Resp’t at 25–31.)  Because 

both parties have made arguments concerning the Court of Appeals’ recommendation 

that this Court revisit the Ramirez test, the Innocence Project’s brief does not extend or 

enlarge the issues on appeal.   

Accordingly, the Innocence Project respectfully requests that this Court consider 

the present brief in its entirety and reject any attempt by the State to strike any portion of 

it.  To the extent the Court agrees with the State that portions of this brief extend or 

enlarge the issues on appeal, the Innocence Project respectfully requests that the court 

deny the motion to strike in part and consider the portions of the brief that “bear on the 

issues pursued by the parties to this appeal.”  Madsen, 658 P.2d at 629 n.3.  

B. This Court Can Consider Social Science Research in Deciding to Affirm 
the Court of Appeals’ Decision 

Even if the Court disagrees with the Innocence Project and finds that the issue of 

the sufficiency of the Ramirez test was not raised before by the parties,11 the Court may 

still consider the social science literature cited in this brief.   

                                                 
10 In addition, the State cites various studies regarding eyewitness testimony and appends 
them to its opening brief.  (See id. at 39–40, 43–44, 45, 47, Addendum D.) 

11 Counsel for Mr. Lujan, in its brief before the Court of Appeals, noted this Court’s 
review of the relevant scientific literature, which it described as “replete with empirical 
studies documenting the unreliability of eyewitness identification.”  (Br. of Appellant at 
7–8 (citing Ramirez and Long).)  Similarly, the State cited various studies regarding 
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The State has suggested that consideration of such literature would result in an 

enlargement of the evidence.  As discussed above, however, this Court has long 

considered social science research to be a valuable resource, particularly in the context of 

eyewitness identification evidence.  See, e.g., Clopten, 2009 UT 84, ¶¶ 8, 15–38 

(discussing at length the social science research surrounding “eyewitness fallibility and 

the resulting possibility of mistaken identifications”); Long, 721 P.2d at 492 (Utah 1986) 

(considering the Court to be “compelled by the overwhelming weight of the empirical 

research to take steps to alleviate the difficulties inherent in any use of eyewitness 

identification testimony”).  Other state supreme courts agree.  See, e.g., Lawson, 291 P.3d 

at 685–86 (noting that “it is imperative that law enforcement, the bench, and the bar be 

informed of the existence of current scientific research and literature regarding the 

reliability of eyewitness identification”); Guilbert, 49 A.3d at 720 (holding that experts 

may testify about the reliability of eyewitness identifications due to the “near perfect 

scientific consensus” and “broad based judicial recognition” that “eyewitness 

identifications are potentially unreliable in a variety of ways unknown to the average 

juror,” as evidenced by scientific research on the topic); Henderson, 27 A.3d at 877 

(adopting findings of court-appointed special master and finding that scientific evidence 

presented “convincing proof that the current test for evaluating the trustworthiness of 

eyewitness identifications should be revised,” and noting that “[s]tudy after study 

revealed a troubling lack of reliability in eyewitness identifications”). 

                                                                                                                                                             
eyewitness testimony and appends them to its opening brief.  (See Br. of Pet’r at 39–40, 
43–44, 45, 47, Addendum D.) 
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The social science research cited by the Innocence Project is analogous to 

“legislative facts,” which are those that “inform policy-making decisions, as opposed to 

adjudicative facts which are facts distinctive to a particular case.”  Cruz v. Middlekauff 

Lincoln-Mercury, Inc., 909 P.2d 1252, 1259 n.1 (Utah 1996) (Zimmerman, J., 

concurring) (citing Robert E. Keeton, Judging 38–39 (1990); Utah R. Evid. 201 advisory 

committee’s note).  Justice Zimmerman, in explaining “[t]he propriety of considering 

legislative facts in making policy decisions” cited a decision by the United States District 

Court for the Eastern District of New York, which held that: 

A court’s power to resort to less well known and accepted sources of data 
to fill in the gaps of its knowledge for legislative and general evidential 
hypothesis purposes must be accepted because it is essential to the judicial 
process. 

Id. (quoting Bulova Watch Co. v. K. Hattori & Co., 508 F. Supp. 1322, 1328 (E.D.N.Y. 

1981)); accord State v. Santiago, 122 A.3d 1, 129 n.114 (Conn. 2015) (“To turn a blind 

eye to relevant and well established scientific or sociological knowledge that the parties 

may have overlooked or decided to leave unearthed, whether for strategic or financial 

reasons, would unjustly and unwisely subject the public at large to the results of an ill-

informed decision.”); Dean v. District of Columbia, 653 A.2d 307, 323 (D.C. 1995) 

(“[C]ourts traditionally answer questions of legislative fact, and thus questions of law, not 

only by referring to evidence of record but also by considering non-record sources such 

as scientific and social science studies found in law reviews and other journals.”). 

A recent case before the United States Court of Appeals for the Second Circuit is 

instructive on the issue of the applicability of social science research.  In Young v. 
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Conway, Amicus Curiae the Innocence Project presented the court with a “robust and 

growing body of high-quality scientific studies addressing problems surrounding 

eyewitness identifications.”  Young v. Conway, 715 F.3d 79, 81 (2d Cir. 2013).  The 

Second Circuit ultimately decided to reference the studies in its opinion, “conclud[ing] 

that it was a good idea to make trial judges aware of the existence of this information, in 

effect, as additional tools to help them with their work.”  Id.  In so doing, the court made 

clear that it merely “aims to point the bench and bar to the existence of the studies and to 

go no further.”  Id.  In fact, the opinion itself is explicit that the court’s conclusion was 

not “compelled or controlled” by the literature it cited; rather, they merely reinforced the 

conclusion the court reached.  Young v. Conway, 698 F.3d 69, 79 n.8 (2d Cir. 2012).   

This Court should continue to consider social science literature as an important 

tool in ensuring that it takes all appropriate steps to alleviate the difficulties inherent in 

the use of eyewitness identification testimony.   

III. THE COURT OF APPEALS APPLIED THE CORRECT STANDARD WHEN 
IT REQUIRED THE STATE TO DEMONSTRATE THAT ANY ERROR IN 
ADMISSION OF EYEWITNESS IDENTIFICATION WAS HARMLESS 
BEYOND A REASONABLE DOUBT 

Under Utah law, the introduction of an unreliable eyewitness identification is a 

constitutional violation.  See Ramirez, 817 P.2d at 779–81.  Because the introduction of 

the tainted identification testimony in this case violated Defendant-Respondent’s 

constitutional right to due process, the Court of Appeals held that the State had the 

burden of showing that the eyewitness identification testimony was harmless beyond a 

reasonable doubt.  Lujan, 2015 UT App 199, ¶ 16.  This conclusion was a straightforward 
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application of this Court’s precedent.  Where the error in question amounts to a violation 

of a defendant’s constitutional rights, its “harmlessness is to be judged by a higher 

standard, i.e., reversal is required unless the error is harmless beyond a reasonable 

doubt.”  State v. Villarreal, 889 P.2d 419,425 (Utah 1995). 

This Court’s approach to harmless error analysis is based on the U.S. Supreme 

Court’s decision in Chapman v. California, 386 U.S. 18 (1967).  That decision, in turn, is 

based on the simple principle that the courts are responsible for protecting constitutional 

rights.  In establishing the “harmless beyond a reasonable doubt” standard, the Chapman 

Court recognized that courts possessed the “responsibility to protect” federal 

constitutional rights so that “[p]etitioners are entitled to a trial free from the pressure of 

unconstitutional inferences.”  Id. at 21, 26.  The Court recognized that “there are some 

constitutional rights so basic to a fair trial that their infraction can never be treated as 

harmless error” and that an infringement of those rights would render the trial 

unconstitutional.  Id. at 23.  The same considerations apply here.  Defendant-Respondent 

is entitled to a trial free from the pressure of unconstitutional inferences from eyewitness 

testimony fraught with issues of unreliability.  

Social science research on the extent to which jurors rely on eyewitness testimony 

underscores how critical the harmless error standard is.  Because jurors tend to 

“overbelieve” eyewitness testimony to an extent that is not warranted by the facts, the 

admission of eyewitness testimony that is unreliable can be extraordinarily harmful.  See, 

e.g., Jennifer N. Sigler & James V. Couch, Eyewitness Testimony and the Jury Verdict, 4 

N. Am. J. Psychol. 143, 146 (2002) (finding that the conviction rate by mock juries 
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increased from 49% to 68% when a single, vague eyewitness account was added to 

circumstantial evidence).  In addition, a study of the first 250 DNA exonerations 

concluded that over 75 percent of those wrongful convictions involved mistaken 

eyewitness identification.  Brandon L. Garrett, Convicting the Innocent:  Where Criminal 

Prosecutions Go Wrong 8–9 (2011).  The fact that 75 percent of wrongful convictions 

involve mistaken eyewitness identifications counsels in favor of courts adhering to their 

“responsibility to protect” defendants and their right to a trial free of tainted eyewitness 

identification testimony.   

The fact that the error identified by the Court of Appeals may have been solely a 

violation of the Utah Constitution does not change this analysis.  Just as federal courts 

have the responsibility to safeguard defendants’ federal constitutional rights, so too do 

the courts of this state have the parallel responsibility to safeguard defendants’ rights 

under the state constitution.  See, e.g., State v. Thompson, 810 P.2d 415, 421 (Utah 1991) 

(Zimmerman, J., concurring).  A violation of a defendant’s state constitutional rights is 

no less serious than a violation of his rights under the U.S. Constitution.  Even if federal 

constitutional rights are not implicated, the State has the burden of proving that an error 

resulting in a Utah state constitutional violation was harmless beyond a reasonable doubt.  

This Court has held that Utah’s inquiry into due process is “as stringent as, if not more 

stringent than, the federal analysis.”  Ramirez, 817 P.2d at 784.  There is no reason to 

relax that level of concern for defendants’ constitutional rights in the context of adopting 

an appropriate standard of review.  Insisting that the State demonstrate that the 

introduction of tainted eyewitness identification testimony was harmless beyond a 
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reasonable doubt ensures that this Court can uphold its responsibility to protect 

defendants.  See State v. Anderson, 910 P.2d 1229, 1240 (Utah 1996) (Stewart, J., 

concurring) (“The framers of the Utah Constitution necessarily intended that this Court 

should be . . . the primary protector of individual liberties.”) 

This approach is consistent with the law of other states.  A number have adopted 

the Chapman standard for violations under their respective state constitutions.  See Van 

Arsdall v. State, 524 A.2d 3, 11 (Del. 1987) (“[R]eversal is required whenever the 

reviewing court cannot say that the error was beyond a reasonable doubt.”); State v. 

Perry, 245 P.3d 961, 974 (Idaho 2010) (“Idaho shall from this point forward employ the 

Chapman harmless error test for all objected-to error.”); State v. Bunch, 689 S.E.2d 866, 

868 (N.C. 2010) (applying Chapman for jury-instruction error violating state 

constitution).  Similarly, a number of states require the prosecution to bear the burden of 

proving that the error was harmless, although the standard is lower than beyond a 

reasonable doubt.  The Supreme Court of Montana, for example, has held that “the state 

will carry the burden of persuading the Court . . . that the violation was harmless.”  State 

v. Charlie, 239 P.3d 934, 945 (Mont. 2010) (emphasis removed).  Similarly, the Supreme 

Court of Alaska held that the prosecution must assume the burden of proving that the 

error was harmless.  Bostic v. State, 805 P.2d 344, 347 (Alaska 1991) (noting that the 

defendant is the “non-offending party” and that placing the burden on him would be 

“manifestly unjust”).   

Moreover, Connecticut and the District of Columbia have extended the Chapman 

standard to violations of state law.  See State v. Artis, 101 A.3d 915, 928 (Conn. 2014) 
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(holding that state had burden of proving that admission of identification testimony was 

harmless beyond a reasonable doubt); Baker v. United States, 867 A.2d 988, 1004 (D.C. 

2005) (applying Chapman to statement admitted in violation of court’s precedent). 

This Court should make clear that the State has the burden of proving that errors 

infringing upon state constitutional rights are harmless beyond a reasonable doubt. 

CONCLUSION 

For the foregoing reasons, Amicus Curiae the Innocence Project respectfully 

requests that, in light of current social science research, this Court revise the framework it 

set out in Ramirez, issue guidance on the importance of the “totality of the 

circumstances” approach, and instruct the lower courts on intermediate remedies, in 

accordance with the principles articulated above. 
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Marc Sussman, Marc Sussman, P .C., Portland, filed a brief on behalf of amicus 
curiae College and University Professors Solomon Fulero et al. 


Margaret Garvin and Sarah LeClair, Portland, filed a brief on behalf of amicus 
curiae National Crime Victim Law Institute. 


DEMUNIZ,J. 


The decision of the Court of Appeals and the judgment of the circuit court in State 
v. Lawson are reversed and the case is remanded for a new trial. The decision of the 
Court of Appeals in State v. James is affirmed. 


*Appeal from Douglas County Circuit Court, Ronald Poole, Judge. 239 Or App 
363, 244 P3d 860 (2010). 


*Appeal from Umatilla County Circuit Court, Thomas W. Kolberg, Judge. 240 Or 
App 324,245 P3d 705 (2011). 
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1 APPENDIX 


2 Set out below is a summary of the scientific research and literature this 


3 court examined for these cases, organized according to the categories of variables--


4 estimator and system -- identified in that body of work. As described in our opinion, 


5 estimator variables generally refer to characteristics of the witness, the perpetrator, and 


6 the environmental conditions of the event that cannot be manipulated or adjusted by state 


7 actors. In contrast, system variables refer to the circumstances of the identification 


8 procedure itself that generally are within the control of those administering the procedure. 


9 I. ESTIMATOR VARIABLES 


10 A. 


11 


Stress 


High levels of stress or fear can have a negative effect on a witness's ability 


12 to make accurate identifications. Although moderate amounts of stress may improve 


13 focus in some circumstances, research shows that high levels of stress significantly 


14 impair a witness's ability to recognize faces and encode details into memory. See Charles 


15 A. Morgan III et al., Accuracy of Eyewitness Memory for Persons Encountered During 


16 Exposure to Highly Intense Stress, 27 Int'l J L & Psychiatry 265, 275-76 (2004) (so 


17 stating). When under high amounts of stress, witnesses are often unable to remember 


18 particular details -- like facial features or clothing - that are not immediately relevant to 


19 the basic survival response triggered by adrenaline and other hormones that are released 


20 in highly stressful situations. I d. 


53 







1 A meta-analysis12 of 27 independent studies conducted on the effects of 


2 stress on identification accuracy showed that, while 59 percent ofthe 1,727 participants 


3 correctly identified the target individual in a target-present lineup after a low-stress 


4 encounter, only 39 percent did so after high-stress encounters. Kenneth A. Deffenbacher 


5 et al., A Meta-Analytic Review of the Effects of High Stress on Eyewitness Memory, 28 


6 Law & Hum Behav 687 (2004). In another study, military survival school participants 


7 were subjected to two 40-minute interrogations, each by different interrogators, following 


8 a 12-hour period of confinement without food and sleep in a mock prisoner of war camp. 


9 Morgan, Accuracy of Eyewitness Memory, 27 Int'l J L & Psychiatry 265 (2004). One 


10 interrogation was conducted under high-stress conditions, involving physical 


11 confrontation, while the other was conducted under low-stress conditions, involving only 


12 deceptive questioning. !d. When asked the next day to identify their interrogators, only 


13 30 percent of the participants correctly identified their high-stress interrogator, while 60 


14 percent correctly identified their low-stress interrogator. !d. The study also noted an 


15 associated increase in false identifications-- 56 percent of the participants falsely 


16 identified another person as their high-stress interrogator, compared to 38 percent who 


12 A meta-analysis is a type of study in which researchers combine and 
analyze the results of multiple previously published studies on a certain subject in order 
to evaluate their cumulative fmdings in a broader context, and over larger sample sizes. 
Meta-analyses do not involve conducting any new experiments, but are nevertheless 
highly regarded in the scientific community for their ability to synthesize a large amount 
of data and illustrate a general consensus in a particular field. See Roy S. Malpass et al., 
The Need for Expert Psychological Testimony on Eyewitness Identification, in Expert 
Testimony on the Psychology of Eyewitness Identification 14 (B. Cutler ed., 2009) 
(describing utility of meta-analytic studies). 
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1 did so with regard to their low-stress interrogator. Id. 


2 The negative effect of stress on the reliability of eyewitness identifications 


3 contradicts a common misconception that faces seen in highly stressful situations can be 


4 "burned into" a witness's memory. Consequently, the amount of stress inflicted on an 


5 eyewitness has the potential to impair a jury's ability to fairly and accurately weigh 


6 reliability, because jurors may incorrectly assume that stress increases reliability. In 


7 addition, stress may also interact with other factors to compound unreliability. Studies 


8 demonstrate, for example, that witnesses are more likely to overestimate short durations 


9 of time in high-stress situations than in low-stress situations. See Elizabeth F. Loftus et 


10 a!., Time Went by so Slowly: Overestimation of Event Duration by Males and Females, 1 


11 Applied Cognitive Psychol3 (1987) (so stating). 


12 B. Witness Attention 


13 In assessing eyewitness reliability, it is important to consider not only what 


14 was within the witness's view, but also on what the witness was actually focusing his or 


15 her attention. It is a common misconception that a person's memory operates like a 


16 videotape, recording an exact copy of everything the person sees. Studies show, 


17 however, that memory in fact works much differently. A person's capacity for processing 


18 information is finite, and the more attention paid to one aspect of an event decreases the 


19 amount of attention available for other aspects. Gary L. Wells & Deah S. Quinlivan, 


20 Suggestive Eyewitness Identification Procedures and the Supreme Court's Reliability Test 


21 in Light of Eyewitness Science: 30 Years Later, 33 Law & Hum Behav 1, 10-11 (2009). 


22 One commonly encountered example of that fact is the weapon-focus 
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1 effect. Studies consistently show that the visible presence of a weapon during an 


2 encounter negatively affects memory for faces and identification accuracy because 


3 witnesses tend to focus their attention on the weapon instead of on the face or appearance 


4 of the perpetrator, or on other details of the encounter. See, e.g., Kerri L. Pickel, 


5 Remembering and Identifying Menacing Perpetrators: Exposure to Violence and the 


6 Weapon Focus Effect, in 2 The Handbook of Eyewitness Psychology: Memory for People 


7 339 (R.C.L. Lindsay et al., eds., 2007). That diminished attention factor frequently 


8 impairs the witness's ability to encode things such as facial details into memory, resulting 


9 in decreased accuracy in later identifications. Although the weapon-focus effect is 


10 perhaps the most well-documented illustration regarding the effects of witness 


11 distraction, some studies indicate that the effect is not limited to dangerous or threatening 


12 objects but, in fact, extends to any object that attracts the witness's attention by virtue of 


13 being unusual or out of place in the context in which it is encountered. See id. at 353-54 


14 (discussing experiments involving unusual rather than threatening items). Studies have 


15 documented similar impairment of identification performance when witnesses viewed the 


16 target holding unusual, but nonthreatening, objects like a stalk of celery or a toy doll. Id. 


17 The negative effect of weapon-focus on identification accuracy may be 


18 magnified when combined with stress, short exposure times, poor viewing conditions, or 


19 longer retention intervals,13 and may also result in less accurate initial descriptions of the 


20 perpetrator. Id.; Nancy Mehrkens Steblay, A Meta-Analytic Review of the Weapon Focus 


13 The term "retention interval" refers to the duration of time between the 
witness's initial observation of the perpetrator and the identification event. 
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1 Effect, 16 Law & Hum Behav 413,417 (1992). In addition, evidence regarding a 


2 witness's attention is particularly susceptible to the inflating effects of confirming 


3 feedback. Studies demonstrate that witnesses generally do not contemporaneously 


4 observe their own degree of attention or other viewing conditions as they observe an 


5 event. Gary L. Wells, "Good, You Identified the Suspect": Feedback to Eyewitnesses 


6 Distorts Their Reports of the Witnessing Experience, 83 J Applied Psychol360 (1998). 


7 Thus, when asked later how closely they were paying attention, witnesses may rely more 


8 heavily on external context clues -- like confirming feedback -- than on independent 


9 recollection. 


10 c. Duration of Exposure 


11 Scientific studies indicate that longer durations of exposure (time spent 


12 looking at the perpetrator) generally result in more accurate identifications. Brian H. 


13 Bomstein et al., Effects of Exposure Time and Cognitive Operations on Facial 


14 Identification Accuracy: A Meta-Analysis of Two Variables Associated with Initial 


15 Memory Strength, 18 Psychology, Crime & Law 473 (2012). One meta-analysis shows 


16 that the beneficial effect of longer exposure time on accuracy is greatest between the 


17 shortest durations, up to approximately 30 seconds. !d. In contrast, for durations over 30 


18 seconds, only substantial increases in exposure time produced marked improvement in 


19 witness performance. !d. However, it is impossible to determine conclusively that any 


20 particular duration of exposure is too short to make an accurate identification, nor so long 


21 as to entirely eliminate the possibility of a mistaken identification. Indeed, at least one 


22 study has noted decreases in identification accuracy with longer viewing durations, in 
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1 cases where the appearance of the person to be identified has changed significantly 


2 between the identification and the initial viewing. J. Don Read et al., Changing Photos 


3 of Faces: Effects of Exposure Duration and Photo Similarity on Recognition and the 


4 Accuracy-Corifidence Relationship, 16 Experimental Psycho!: Learning, Memory, and 


5 Cognition 870 (Sept 1990). 


6 Studies also show that witnesses consistently and significantly overestimate 


7 short durations of time (generally, durations of 20 minutes or less), especially during 


8 highly stimulating, stressful, or unfamiliar events. Loftus, Time Went by so Slowly, 1 


9 Applied Cognitive Psycho! 3; A. Daniel Y armey, Retrospective Duration Estimations for 


10 Variant and Invariant Events in Field Situations, 14 Applied Cognitive Psychol45 


11 (2000). 


12 D. Environmental Viewing Conditions 


13 The conditions under which an eyewitness observes an event can 


14 significantly affect the eyewitness's ability to perceive and remember facts regarding that 


15 event. Although we limit our discussion here to the basic environmental conditions of 


16 distance and lighting, we have already noted that any aspect of a viewing environment 


17 can potentially impair an eyewitness's ability to clearly view an event or a perpetrator. 


18 Unsurprisingly, studies confirm that visual perception decreases with either 


19 distance or diminished lighting. In the case of distance, unlike variables subject to 


20 probability determinations, scientists have identified certain dispositive endpoints beyond 


21 which humans with normal, unaided vision are physically incapable of discerning facial 


22 features. Studies also show that witnesses who receive post-identification feedback 
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1 confirming the validity of their identification tend to report more favorable initial viewing 


2 conditions than witnesses who do not receive such feedback. Wells, eta!., "Good, You 


3 Identified the Suspect": Feedback to Eyewitnesses Distorts Their Reports of the 


4 Witnessing Experience, 83 J Applied Psycho! 360 (1998). 


5 E. 


6 


Witness Characteristics and Condition 


An eyewitness's ability to perceive and remember varies with the witness's 


7 physical and mental characteristics. Although different witnesses and fact patterns may 


8 implicate different variables, some common variables that affect the ability to perceive 


9 and remember include visual acuity, physical and mental condition (illness, injury, 


10 intoxication, or fatigue), and age. Studies demonstrate, for example, that intoxicated 


11 witnesses are more likely to misidentify an innocent suspect than their sober counterparts. 


12 See Jennifer E. Dysart eta!., The Intoxicated Witness: Effects of Alcohol on Identification 


13 Accuracy from Showups, 87 J Applied Psycho! 170 (2002) (finding that 78 percent of 


14 participants with blood alcohol levels less than .04 percent correctly rejected a showup 


15 where the perpetrator was absent, while only 48 percent of participants with higher blood 


16 alcohol levels-- averaging .09 percent-- did so). 


17 Age can also significantly affect the reliability of a witness's identification, 


18 memory, and perception. Studies show that children and elderly witnesses are generally 


19 less likely to make accurate identifications than adults, especially in target-absent 


20 conditions. Gary L. Wells & Elizabeth A. Olson, Eyewitness Testimony, 54 Ann Rev 


21 Psycho1277, 280 (2003). 


22 
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1 F. Description 


2 Contrary to a common belief, studies reveal that there is little correlation 


3 between a witness's ability to describe a person and the witness's ability to later identify 


4 that person. Christian A. Meissner et al., Person Descriptions as Eyewitness Evidence, in 


5 2 The Handbook of Eyewitness Psychology: Memory for People 3 (R. C.L. Lindsay et al., 


6 eds., 2007). Indeed, some studies show a negative effect on identification accuracy after 


7 witnesses have attempted to produce a composite of a suspect or provide detailed verbal 


8 descriptions of facial features, a development that might result from the different 


9 cognitive mechanisms employed to verbally describe faces as opposed to recognizing 


10 them. I d. Other studies indicate that witnesses who focus on memorizing particular 


11 facial features at a viewing rather than on the face as a whole may be able to better 


12 describe those features, but tend to perform less accurately in later identification 


13 procedures. Id. 


14 G. Perpetrator Characteristics-- Distinctiveness, Disguise, and Own-Race Bias 
15 
16 Witnesses are better at remembering and identifying individuals with 


17 distinctive features than they are those possessing average features. See Peter N. Shapiro 


18 & Steven Penrod, Meta-Analysis of Facial Identification Studies, 100 Psycho! Bulll39 


19 (1986) (summarizing results of a number of studies on target distinctiveness). However, 


20 identification accuracy drops significantly when an individual's facial features have 


21 changed since the witness's initial observation. K.E. Patterson & A.D. Baddeley, When 


22 Face Recognition Fails, 3 Experimental Psychol406, 410 (1977) (fmding that 


23 recognition performance dropped by over 50 percent when researchers manipulated the 
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1 target's facial appearance after the initial opportunity to view by changing hairstyles or 


2 adding or removing facial hair). Similarly, studies confirm that the use of a disguise 


3 negatively affects later identification accuracy. In addition to accoutrements like masks 


4 and sunglasses, studies show that hats, hoods, and other items that conceal a perpetrator's 


5 hair or hairline also impair a witness's ability to make an accurate identification. See, 


6 e.g., Brian L. Cutler, A Sample of Witness, Crime, and Perpetrator Characteristics 


7 Affecting Eyewitness Identification Accuracy, 4 Cardozo Pub L Pol'y & Ethics J 327, 332 


8 (2006) (summarizing cumulative results of six studies showing that identification 


9 accuracy dropped from 57 percent to 44 percent when perpetrator hair and hairline cues 


10 were masked). 


11 Studies also indicate that witnesses are significantly better at identifying 


12 members of their own race than those of other races. See Christian A. Meisner & John C. 


13 Brigham, Thirty Years of Investigating the Own-Race Bias in Memory for Faces: A Meta-


14 Analytic Review, 7 Psychol, Pub Pol'y, & L 3 (2001) (summarizing results of three 


15 decades of studies demonstrating effect of own-race bias in eyewitness identifications). 


16 Indeed, one study found that cross-racial identifications were 1.56 times more likely to be 


17 incorrect than same-race identifications. Conversely, subjects were 2.2 times more likely 


18 to accurately identify a person of their own race than a person of another race. I d. at 15-


19 16 (2001). Despite widespread acceptance of the cross-racial identification effect in the 


20 scientific community, fewer than half of jurors surveyed understand the impact of that 


21 factor. RichardS. Schmechel eta!., Beyond the Ken? Testing Juror's Understanding of 


22 Eyewitness Reliability Evidence, 46 Jurimetrics 177, 200 (2006). 
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1 H. Speed of Identification {Response Latency) 


2 Accurate identifications generally tend to be made faster than inaccurate 


3 identifications. Gary L. Wells et al., Eyewitness Evidence: Improving Its Probative 


4 Value, 7 Psycho! Sci Pub Int 45, 67-68 (2006). Some researchers posit that faster 


5 identifications correlate with accuracy because the automatic cognitive process associated 


6 with facial recognition operates faster than the deliberative cognitions used to make 


7 relative judgments, a process that is more likely to result in misidentification. I d. 


8 The usefulness of that variable is nevertheless limited by the fact that 


9 studies have been unable to agree upon the exact boundaries of the effect. I d. One study 


10 found that the most accurate identifications were made within 10 to 12 seconds. Id. 


11 (citing David Dunning & Scott Perretta, Automaticity and Eyewitness Accuracy: A 10-12 


12 Second Rule for Distinguishing Accurate from Inaccurate Positive Identifications, 


13 Applied Psychol, 87, 951-962 (2002)). A later study, however, noted a positive 


14 correlation to accuracy with response times ranging from five to 29 seconds, but also 


15 found that identifications made faster than those optimal time boundaries were not highly 


16 accurate. Id. (citing Nathan Weber et al., Eyewitness Identification Accuracy and 


17 Response Latency: The Unruly 10-12 Second Rule, Experimental Psychol Applied, 139-


18 147 (2004)). 


19 It is worth noting that, although identification speeds can be measured 


20 objectively by the administrator of the identification procedure, witnesses' self-reports 


21 regarding their deliberative process-- i.e., how long it took the witness to make an 


22 identification, how difficult it was, whether the defendant just "popped out" at them, or 
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1 whether the witness employed a process of elimination or other relative judgment to 


2 arrive at the identification -- are not highly reliable. I d. As with self-reports concerning 


3 many of the other factors previously discussed, witnesses' perception of their own 


4 deliberative process can be manipulated by suggestive procedures and confirming 


5 feedback. Id. Additionally, studies have shown that suggestive identification procedures 


6 can result in quicker identifications without any corresponding increase in accuracy. See, 


7 e.g., David F. Ross et al., When Accurate and Inaccurate Eyewitnesses Look the Same: A 


8 Limitation of the 'Pop-Out' Effect and the 10- to 12-Second Rule, 21 Applied Cognitive 


9 Psycho! 677-90 (2007). 


10 I. Level of Certainty 


11 Despite widespread reliance by judges and juries on the certainty of an 


12 eyewitness's identification, studies show that, under most circumstances, witness 


13 confidence or certainty is not a good indicator of identification accuracy. Regarding 


14 prospective certainty-- the witness's confidence prior to the identification procedure in 


15 his or her ability to make an identification -- a number of meta-analytic studies have 


16 found no correlation between certainty and identification accuracy. In contrast, 


17 retrospective certainty -- witness confidence in the accuracy of their identification after it 


18 has occurred -- may have a weak correlation with accuracy. See Gary L. Wells & 


19 Elizabeth A. Olsen, Eyewitness Testimony, 54 Ann Rev Psychol277, 283 (2003) 


20 (describing studies). The effect, however appears only within the small percentage of 


21 extremely confident witnesses who rated their certainty at 90 percent or higher, and even 


22 those individuals were wrong 10 percent of the time. I d. 
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1 Research also shows that retrospective self-reports on eyewitness certainty 


2 are highly susceptible to suggestive procedures and confirming feedback, a factor that 


3 further limits the utility of the certainty variable. Wells, "Good, You Identified the 


4 Suspect," 83 J Applied Psychol360. Witnesses who receive confirming feedback-- i.e., 


5 are told or otherwise made aware that they made a correct identification -- report higher 


6 levels of retrospective confidence than witnesses who receive either no feedback or 


7 disconfmning feedback. I d. It appears, moreover, that confirming feedback may inflate 


8 confidence to a greater degree in mistaken identifications than in correct identifications. 


9 See, e.g., AmyL. Bradfield et al., The Damaging Effect of Confirming Feedback on the 


10 Relation Between Eyewitness Certainty and Identification Accuracy, 87 J Applied 


11 Psychol112, 115 (2002) (reporting that inaccurate witness self-reports increased from an 


12 average of 49 percent certain to an average of 67 percent certain after receiving 


13 confirming feedback, while the same feedback increased accurate witnesses' certainty 


14 only from an average of 80 percent to 85 percent). 


15 Finally, we note that witness certainty, although a poor indicator of 


16 identification accuracy in most cases, nevertheless has substantial potential to influence 


17 jurors. Studies show that eyewitness confidence is the single most influential factor in 


18 juror determinations regarding the accuracy of an eyewitness identification. See, e.g., 


19 Gary L. Wells et al., Accuracy, Confidence, and Juror Perceptions in Eyewitness 


20 Identification, 64 J Applied Psychol440, 446 (1979); Michael R. Leippe et al., Cueing 


21 Confidence in Eyewitness Identifications: Influence of Biased Lineup Instructions and 


22 Pre-Identification Memory Feedback Under Varying Lineup Conditions, 33 Law & Hum 
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1 Behav 194, 194 (2009) (summarizing prior research). Jurors, however, tend to be 


2 unaware of the generally weak relationship between confidence and accuracy, and are 


3 also unaware of how susceptible witness certainty is to manipulation by suggestive 


4 procedures or confirming feedback. See, e.g., Tanja R. Benton et al., Eyewitness Memory 


5 is Still Not Common Sense: Comparing Jurors, Judges and Law Enforcement to 


6 Eyewitness Experts, 20 Applied Cognitive Psychol115, 120 (2006) (fmding that only 38 


7 percent of jurors surveyed correctly understood the relationship between accuracy and 


8 confidence and only 50 percent of jurors recognized that witnesses' confidence can be 


9 manipulated). As a result, jurors consistently tend to overvalue the effect of the certainty 


10 variable in determining the accuracy of eyewitness identifications. 


11 J. Memory Decay (Retention Interval) 


12 It is a well-known fact that memory decays over time. The more time that 


13 elapses between an initial observation and a later identification procedure (a period 


14 referred to in eyewitness identification research as a "retention interval") --or even a 


15 subsequent attempt to recall the initial observation-- the less reliable the later 


16 recollection will be. An aspect of memory decay that is less well known, however, is that 


17 decay rates are exponential rather than linear, with the greatest proportion of memory loss 


18 occurring shortly after an initial observation, then leveling off over time. See Kenneth A. 


19 Deffenbacher, Forgetting the Once-Seen Face: Estimating the Strength of an 


20 Eyewitness's Memory Representation, 14 J Experimental Psycho!: Applied 139, 148 


21 (2008). As a result, the difference in reliability between an identification made 10 


22 minutes after an incident and one made two hours after an incident maybe significantly 
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1 greater than the difference between an identification made two weeks after an incident 


2 and one made two months after the same incident. 


3 Estimating the effect of memory decay, however, turns in large part on the 


4 strength and quality of the initial memory encoded; a witness forgets, over time, only 


5 what was encoded into the witness's memory to begin with. Scientists generally agree 


6 that memory never improves. Henderson, 208 NJ at 267. Consequently, memory decay 


7 must be viewed in conjunction with other variables that affect the initial encoding of 


8 memories, such as cross-racial identification, weapon-focus, degree of attention, distance, 


9 lighting, and duration of initial exposure. 


10 II. SYSTEM VARIABLES 


11 A. Blind Administration 


12 In police lineup identifications, research shows that lineup administrators 


13 who know the identity of the suspect often consciously or unconsciously suggest that 


14 information to the witness. Steven E. Clark et al., Lineup Administrator Influences on 


15 Eyewitness Identification Decisions, 15 J Experimental Psychol: Appl63 (2009). In the 


16 most obvious cases of improper suggestion, a lineup administrator may tell a witness 


17 outright who the putative suspect in a lineup is, or otherwise make other comments 


18 suggesting the suspect's identity. However, studies show that, even in the absence of 


19 suggestive verbal communication, lineup administrators can nevertheless convey 


20 suggestive information to witnesses nonverbally through tone of voice, pauses, 


21 demeanor, facial expressions, and body language. Such nonverbal communications may 


22 be difficult to detect and prevent. Indeed, studies show that both witnesses and 
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1 administrators are generally unconscious of the influence that the lineup administrator's 


2 behavior has on identification process. See Ryauu M. Haw & Ronald P. Fisher, Effects of 


3 Administrator-Witness Contact on Eyewitness Identification Accuracy, 89 J Applied 


4 Psycholl106, 1110 (2004) (summarizing findings of other studies). That said, however, 


5 administrator knowledge significantly affects reliability. 


6 To guard against that influence, experts recommend that all identification 


7 procedures be conducted by a "blind" administrator-- a person who does not know the 


8 identity of the suspect. To realize the full value of blind administration, witnesses should 


9 also be advised of that fact in order to prevent them from attempting to infer suggestive 


10 information from an administrator's words or conduct. 


11 B. Pre-identification Instructions 


12 Studies show that the likelihood of misidentification is significantly 


13 decreased when witnesses are instructed prior to an identification procedure that a suspect 


14 may or may not be in the lineup or photo array, and that it is permissible not to identify 


15 anyone. Indeed, one study found that in target-absent14 1ineup procedures, witnesses who 


16 were warned that the perpetrator might not be in the lineup misidentified a suspect only 


17 33 percent of the time, compared to 78 percent of the witnesses not so instructed. Roy S. 


14 "Target-absent" refers to a lineup or photo array that does not contain the 
suspect. Target-absent lineups occur in actual practice when the police officials 
mistakenly fix their suspicion on an innocent person. Scientific research on target-absent 
lineups is particularly relevant to the reliability of identifications because nearly all 
wrongful convictions based on eyewitness misidentification result from target-absent 
procedures. That is so because when the target (the actual perpetrator) is present, 
misidentifications will generally implicate only known-innocent foils, and therefore be 
immediately recognized as mistakes. 
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1 Malpass & Patricia G. Devine, Eyewitness Identification: Lineup Instructions and the 


2 Absence of the Offender, 66 J Applied Psychol482, 485 (1981). There appears to be 


3 little downside to giving such instructions. According to a 2005 meta-analysis, unbiased 


4 instructions greatly increased correct suspect rejections in target-absent lineups, but had 


5 no appreciable effect on the rate of correct identifications in target-present lineups. 


6 Steven E. Clark, A Re-examination of the Effects of Biased Lineup Instructions in 


7 Eyewitness Identification, 29 Law & Hum Behav 395, 397 (2005). 


8 c. 


9 


Lineup Construction 


An identification procedure is essentially a pseudo-scientific experiment 


10 conducted by law enforcement officials to test their hypothesis that a particular suspect is, 


11 in fact, the perpetrator that they seek. Wells & Olsen, Eyewitness Testimony, 54 Ann Rev 


12 Psychol277, 285 (2003). However, like any experiment, the validity of the results 


13 depends largely on the careful design and unbiased implementation of the underlying 


14 procedures. The purpose behind embedding a suspect in a group of "filler" subjects 


15 known to be innocent is to test the witness's memory. If, however, the suspect stands out 


16 from the other subjects in any way that might lead the witness to select the suspect based 


17 on something other than her own memory, the experiment fails to achieve its purpose. 


18 Experts generally recommend that the subjects used as lineup fillers should 


19 be selected first on the basis of their agreement with the witness's description of the 


20 perpetrator; if no description of a particular feature is available, then experts recommend 


21 that lineup fillers be chosen based on their similarity to the suspect. Roy S. Malpass et 


22 al., Lineup Construction and Lineup Fairness, in 2 The Handbook of Eyewitness 
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1 Psychology: Memory for People 155, 157-58 (R.C.L. Lindsay et al., eds., 2007); National 


2 Institute of Justice, U.S. Dep't of Just, Eyewitness Evidence: A Guide for Law 


3 Enforcement 29 (1999). If a suspect differs significantly from the witness's description, 


4 the lineup fillers should be matched to the suspect rather than the description in order to 


5 prevent the suspect from standing out. !d. Suspects should not be displayed in 


6 distinctive clothing or in clothing that matches the witness's description unless all of the 


7 lineup fillers are also dressed alike; a suspect's distinctive features -- scars, tattoos, etc. --


8 should either be concealed or artificially added to all of the lineup fillers. Id. Lineups 


9 should contain only one suspect and utilize a sufficient number of fillers to minimize the 


10 likelihood that a witness will select the suspect based on chance rather than memory. I d. 


11 Most sources recommend a minimum of five fillers to one suspect. !d. Any increase in 


12 the number of lineup fillers correspondingly decreases the probability of misidentification 


13 occurring by chance alone. Ultimately, if for any reason a suspect disproportionately 


14 stands out from the lineup fillers surrounding him or her, then the identification 


15 procedure is suggestive -- and the reliability of any resulting identification decreases 


16 correspondingly. 


17 D. 


18 


Simultaneous versus Sequential Lineups 


In traditional identification procedures, a number of persons or photographs 


19 are displayed simultaneously to an eyewitness. Some studies demonstrate, however, that 


20 witnesses permitted to view all the subjects together have a tendency to make a "relative 


21 judgment"-- choosing the person or photograph that most closely resembles the 


22 perpetrator from among the other subjects-- as opposed to making an "absolute 
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1 judgment"-- comparing each subject to their memory of the perpetrator and deciding 


2 whether that subject is the perpetrator or not. Relative judgments process have been 


3 found to increase the likelihood of misidentification, especially in target-absent lineups. 


4 To correct that problem, researchers recommend an alternative lineup procedure in which 


5 the witness is presented with each individual person or photograph sequentially. Because 


6 the witness views only one person or photograph at a time, researchers posit that the 


7 witness is less able to engage in relative judgment, and thus less likely to misidentify 


8 innocent suspects. Nancy Steblay et al., Eyewitness Accuracy Rates in Sequential and 


9 Simultaneous Lineup Presentations: A Meta-Analytic Comparison, 25 Law & Hum 


10 Behav 459,463-64 (2001). Studies show a moderate trend toward fewer 


11 misidentifications in sequential lineups than in simultaneous lineups. Id. at 463-64 


12 (reporting that, in the combined results of 30 experiments collected from 19 previous 


13 research papers, 51 percent of witnesses presented with simultaneous target-absent 


14 lineups misidentified a person, while only 28 percent did so in sequential lineups). 


15 Other recent studies, however, challenge the validity of that finding, 


16 cautioning that the different outcomes in sequential and simultaneous lineups may be 


17 attributable to other factors. Specifically, some research shows that sequential lineups 


18 may result in more misidentifications when not conducted by a blind administrator, and 


19 that other factors such as differing methods of witness instruction and questioning may 


20 explain the difference in results. Dawn McQuiston-Surrett et al., Sequential vs. 


21 Simultaneous Lineups: A Review of Methods, Data, and Theory, 12 Psycho! Pub Pol'y & 


22 L 137, 143-51 (2006); Roy S. Malpass, et al., Public Policy and Sequential Lineups, 14 
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1 Legal & Criminological Psychology 1 (2009). 


2 E. Showups 


3 A "showup" is a procedure in which police officers present an eyewitness 


4 with a single suspect for identification, often (but not necessarily) conducted in the field 


5 shortly after a crime has taken place. Showups are widely regarded as inherently 


6 suggestive -- and therefore less reliable than properly administered lineup identifications 


7 --because the witness is always aware of who police officers have targeted as a suspect. 


8 Furthermore, unlike lineups, showups have no mechanism to distinguish witnesses who 


9 are guessing from those who actually recognize the suspect. In an unbiased lineup, an 


10 unreliable witness will often be exposed by a "false positive" response identifying a 


11 known innocent subject. By contrast, because showups involve a lone suspect, every 


12 witness who guesses will positively identify the suspect, and every positive identification 


13 is regarded as a "hit." For that reason, misidentifications that occur in showups are less 


14 likely to be discovered as mistakes. 


15 Despite those shortcomings, some research indicates that, when conducted 


16 properly and within a limited time period immediately following an incident, showups 


17 can be equally as reliable as lineups. Showups are most likely to be reliable when they 


18 occur immediately after viewing a criminal perpetrator in action, ostensibly because the 


19 benefits of a fresh memory outweigh the inherent suggestiveness of the procedure. In as 


20 little as two hours after an event occurs, however, the likelihood of misidentification in a 


21 showup procedure increases dramatically. In one study, the immediate showup 


22 identification of an innocent suspect produced a misidentification rate of 18 percent 
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1 (compared to 16 percent in an immediate lineup); a delay of only two hours increased the 


2 misidentification rate to 58 percent (compared to 14 percent in a lineup). David A. 


3 Yarmey et al., Accuracy of Eyewitness Identifications in Showups and Lineups, 20 Law 


4 & Hum Behav 459, 464 (1996). 


5 Studies also demonstrate that showups pose a particularly high risk of 


6 misidentification for innocent suspects who happen to look like the perpetrator. A 2003 


7 meta-analysis found that, when an innocent suspect closely resembled a perpetrator, 23 


8 percent of witnesses misidentified the suspect in a showup, compared to 17 percent of the 


9 witnesses presented with the same suspect in a lineup. Nancy Steblay et al., Eyewitness 


10 Accuracy Rates in Police Showup and Lineup Presentations: A Meta-Analytic 


11 Comparison, 27 Law & Hum Behav 523, 533 (2003). In addition, witnesses at a showup 


12 may be more inclined to base their identifications on clothing rather than on facial 


13 features. Studies indicate that showups present an especially high risk of 


14 misidentification for suspects wearing clothing similar to that of the perpetrator. Jennifer 


15 E. Dysart et al., Show-Ups: The Critical Issue of Clothing Bias, 20 Applied Cognitive 


16 Psychology 1009 (2006). 


17 F. 
18 
19 
20 


Multiple Viewings (Mugs hot Exposure, Mugs hot Commitment, Source Monitoring 
Errors, Source Confusion) 


Viewing a suspect multiple times throughout the course of an investigation 


21 adversely affects the reliability of any identification that follows those viewings. 


22 Researchers posit that the negative effect of multiple viewings may result from the 


23 witness's inability to discern the source of his or her recognition of the suspect, an 
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1 occurrence referred to as source confusion or a source monitoring error. Because of the 


2 possibility of source confusion, once a witness has viewed the suspect in any context 


3 other than the initial incident, it is impossible to determine whether a subsequent 


4 identification is based on the observation of the initial incident or on the subsequent 


5 viewing of the suspect. 


6 Researchers have identified several specific types of multiple viewing 


7 problems that often occur in eyewitness identifications. One, referred to as "mugshot 


8 exposure," occurs when police officials have a witness peruse random mugshots on file 


9 from previous cases in an attempt to generate leads. Studies show that prior exposure to 


10 an innocent suspect's mugshot increases the likelihood that the witness will subsequently 


11 misidentify the suspect as the perpetrator, based on the witness's sense of recognition 


12 generated by the previously viewed picture. Kenneth A. Deffenbacher et al., Mugshot 


13 Exposure Effects: Retroactive Interference, Mugshot Commitment, Source Confusion, 


14 and Unconscious Transference, 30 Law & Hum Behav 287 (2006). The mugshot 


15 exposure problem can be exacerbated when the witness actually identifies an innocent 


16 person's mugshot as someone who is, or resembles, the perpetrator, resulting in a related 


17 effect referred to as "mugshot commitment." When a later identification procedure 


18 includes the person whose mugshot the witness previously identified, studies show that 


19 witnesses are disproportionately likely to remain "committed" to the person whose 


20 mugshot they had previously selected. !d. 


21 A similar problem occurs when a witness is asked to participate in multiple 


22 identification procedures. Whether or not the witness selects the suspect in an initial 
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1 identification procedure, the procedure increases the witness's familiarity with the 


2 suspect's face. If the witness is later presented with another lineup in which the same 


3 suspect appears, the suspect may tend to stand out or appear familiar to the witness as a 


4 result of the prior lineup, especially when the suspect is the only person repeated in both 


5 lineups. Henderson, 208 NJ at 255-56; Deffenbacher, Mugshot Exposure Effects} 30 Law 


6 & Hum Behav at 299. As with mugshot exposure, the problem is exacerbated if a 


7 witness actually identifies a suspect in an initial lineup or photo array. In subsequent 


8 identification procedures, such witnesses are likely to simply remain committed to the 


9 person that they initially identified rather than reexamine their initial memory of the 


10 perpetrator. Henderson} 208 NJ at 256; see also David F. Ross et al., Unconscious 


11 Transference and Mistaken Identity: When a Witness Misidentifies a Familiar but 


12 Innocent Person, 79 Applied Psychol 918, 929 (discussing another study that found that 


13 89 percent of subjects who misidentified a person in an initial, target-absent lineup also 


14 misidentified the same person in a second lineup -- despite the fact that the second lineup 


15 also contained the true perpetrator). For those reasons, successive identification 


16 procedures can be umeliable as tests of a witness's memory regarding an actual 


17 perpetrator, and thus may have little probative value. 


18 Yet another facet of the multiple viewing problem is the phenomenon of 


19 unconscious transference. Studies have found that witnesses who, prior to an 


20 identification procedure, have incidentally but innocently encountered a suspect may 


21 unconsciously transfer the familiar suspect to the role of criminal perpetrator in their 


22 memory. See Ross, Unconscious Transference and Mistaken Identity, 79 J Applied 
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1 Psychol918 (1994). The phenomenon is most problematic when a witness is vaguely 


2 familiar with a suspect but unconscious of why that is so. The result, often, is that the 


3 witness mistakenly attributes that familiarity to having previously observed the suspect at 


4 the crime scene. See J.D. Read eta!., The Unconscious Transference Effect: Are 


5 Innocent Bystanders Ever Misidentified?, 4 Applied Cognitive Psychol26 (1990) (noting 


6 that, to produce unconscious transference errors, a witness's familiarity with the suspect's 


7 face must not be "so high as to elicit recall of the misidentified person's correct context or 


8 identity"). 


9 Although multiple viewings of a suspect always introduce a degree of 


10 doubt as to the reliability of an identification, studies suggest that witnesses may be most 


11 susceptible to source monitoring errors when their initial memory trace is weakest. See, 


12 e.g., Deffenbacher, Mugshot Exposure Effects, 30 Law & Hum Behav at 288 (noting that 


13 "failure of memory for facial source or context is all the more problematic when viewing 


14 of the perpetrator has occurred under less than optimal viewing conditions"). Thus, the 


15 presence of estimator variables indicating weak initial encoding may magnify the 


16 suggestive effects of multiple viewings. 


17 G. 
18 
19 
20 


Suggestive Questioning, Cowitness Contamination, and Other Sources of Post­
Event Memory Contamination 


The way in which eyewitnesses are questioned or converse about an event 


21 can alter their memory of the event. Elizabeth F. Loftus & Guido Zanni, Eyewitness 


22 Testimony: The Influence of the Wording of a Question, 5 Bull Psychonomic Soc'y 86 


23 (1975). Studies show that the use of suggestive wording and leading questions tend to 
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1 result in answers that more closely fit the expectation embedded in the question. For 


2 example, in one study, participants who had viewed a short video of a traffic accident 


3 were asked various questions about what they had seen in the video. Id. Although there 


4 was no broken headlight in the video, participants who were asked "Did you see the 


5 broken headlight?" were more than twice as likely to answer "Yes" than those who were 


6 asked "Did you see a broken headlight?" Id. (emphasis added). 


7 Witness memory, moreover, can become contaminated by external 


8 information or assumptions embedded in questions or otherwise communicated to the 


9 witness. In one study, participants were asked, after viewing a short video, to estimate 


10 the speed of a car in the video either "when it passed the bam" or without mention of a 


11 bam. Elizabeth F. Loftus, Leading Questions and the Eyewitness Report, 7 Cognitive 


12 Psychol560, 566 (1975). One week later, the participants were asked whether they had 


13 seen a bam in the video. I d. Although there was no bam in the video, 17 percent of the 


14 subjects who had been asked the question presupposing the existence of a bam reported 


15 having seen the bam, compared to two percent of the subjects to whom no bam had been 


16 mentioned. Id. 


17 Another study found that participants' estimations of a vehicle's speed 


18 differed according to whether a question used the words "collided," "bumped," 


19 "contacted," "hit," or "smashed" to describe the taped car accident that they viewed. 


20 Elizabeth F. Loftus & John C. Palmer, Reconstruction of Automobile Destruction: An 


21 Example of the Interaction Between Language and Memory, 13 J Verbal Learning & 


22 Verbal Behav 585 (1974). Participants who were asked how fast the cars were going 
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1 when they "smashed" into each other estimated an average speed of 40.5 miles per hour, 


2 whereas participants who were presented with the same question using the word "hit" or 


3 "contacted" estimated average speeds of 34.0 and 31.8 miles per hour, respectively. I d. at 


4 586. A follow-up experiment found that participants questioned using the word 


5 "smashed" were more than twice as likely to erroneously report seeing broken glass in the 


6 video as participants questioned using the word "hit" or not questioned at all. Jd. at 587. 


7 Post-event memory contamination is generally categorized as a system 


8 variable because state actors are often the entities engaged in questioning eyewitnesses to 


9 crimes. That said, however, witness memory is equally susceptible to contamination by 


10 nonstate actors. One common source of third-party memory contamination is cowitness 


11 interaction. When a witness is permitted to discuss the event with other witnesses or 


12 views another witness's identification decision, the witness may alter his or her own 


13 memory or identification decision to conform to that of the cowitness. Elin M. 


14 Skagerberg, Co-Witness Feedback in Line-Ups, 21 Applied Cognitive Psychol489 


15 (2007). In one study, half of the participants were shown a sequence of photographs 


16 illustrating a theft involving a single person, while the other half viewed the same theft 


17 but with two persons. I d. at 490 (discussing another study). When questioned 


18 individually, 97 percent of the participants correctly remembered the number of people 


19 involved in the theft that they viewed. I d. However, after discussing the event with 


20 another participant who had viewed the alternate scenario, one of the participants in more 


21 than 75 percent of the pairs changed their answer to conform to their partner's 


22 recollections. Id. 


77 







1 H. Suggestive Feedback and Recording Confidence 


2 As noted above, post-identification confirming feedback tends to falsely 


3 inflate witnesses' confidence in the accuracy of their identifications, as well as their 


4 recollections concerning the quality of their opportunity to view a perpetrator and an 


5 event. Confirming feedback, by definition, takes place after an identification and thus 


6 does not affect the result of the identification itself. It does, however, falsely inflate 


7 witness confidence in the reports they tender regarding many of the factors commonly 


8 used by courts and jurors to gauge eyewitness reliability. As a result, the danger of 


9 confirming feedback lies in its tendency to increase the appearance of reliability without 


10 increasing reliability itself. 


11 The detrimental effects of post-identification feedback are well-established 


12 in the scientific literature. One much-cited study on the effects of post-identification 


13 confirming feedback staged an experiment in which witnesses, after making an incorrect 


14 identification from a target-absent lineup, were told either, "Good, you identified the 


15 suspect," "Actually, the suspect was number _," or given no feedback at all. The 


16 witnesses were then asked to answer questions regarding the incident and the 


17 identification task. The study found that the witnesses who received confirming feedback 


18 were not only more certain in the accuracy of their identification, but also reported 


19 having had a better view of the perpetrator, noticing more details of the perpetrator's face, 


20 paying closer attention to the event they witnessed, and making their identifications 


21 quicker and with greater ease than participants who were given no feedback or 


22 disconfirming feedback. Wells, "Good, You Identified the Suspect," 83 J Applied 
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1 Psychol360 (1998). A more recent meta-analysis examining the results of20 


2 experiments involving over 2,400 participants confirmed that studies on this factor have 


3 produced "remarkably consistent" effects, and "provide dramatic evidence that post-


4 identification feedback can compromise the integrity of a witness's memory." Amy B. 


5 Douglass & Nancy Steblay, Memory Distortion in Eyewitnesses: A Meta-Analysis of the 


6 Post-Identification Feedback Effect, 20 Applied Cognitive Psycho! 859, 865-66 (2006). 


7 Witnesses often receive confirming feedback from the administrator of the 


8 identification procedure directly after making an identification, but they may also obtain 


9 feedback from other sources, such as news accounts identifying the suspect as the 


10 perpetrator, conversations with other witnesses, or pretrial witness preparation sessions. 


11 Skagerberg, Co- Witness Feedback in Line-Ups, 21 Applied Cognitive Psychol489 


12 (2007). Indeed, eyewitnesses who are subsequently called to testify in criminal 


13 proceedings are always subjected to some degree of confrrming feedback because they 


14 can infer that they identified the right person from the fact that the state is prosecuting the 


15 suspect they identified. 


16 To moderate the effect of this factor, researchers recommend that 


17 administrators of identification procedures record the witness's certainty statements 


18 immediately after an identification has been made, and before the witness is given any 


19 feedback Some studies have reported moderate success in inoculating witnesses against 


20 the effects of confirming feedback by asking the witnesses to reflect or report on their 


21 level of certainty prior to being given confirming feedback Gary L. Wells & AmyL. 


22 Bradfield, Distortions in Eyewitnesses' Recollections: Can the Postidentlfzcation-
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1 Feedback Effect Be Moderated?, 10 Psycho! Sci 138 (1999). 
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Page 1 Instruction 9.160


Revised November 2015 IDENTIFICATION


MODEL EYEWITNESS IDENTIFICATION INSTRUCTION


This instruction should be given in any case in which the jury heard eyewitness evidence that


positively identified the defendant and in which the identification of the defendant as the person who


committed or participated in the alleged crime(s) is contested.  W here there is no positive


identification but a partial identification of the defendant, as discussed in Commonwealth v. Franklin,


465 Mass. 895, 910-12 (2013), this instruction or “some variation” of it should be given upon


request.  The instruction is set forth at 473 Mass. 1051 (2015).


The Commonwealth has the burden of proving beyond a reasonable


doubt that the defendant is the person who committed (or participated in)


the alleged crime(s).  If you are not convinced beyond a reasonable doubt


that the defendant is the person who committed (or participated in) the


alleged crime(s), you must find the defendant not guilty.


Where a witness has identified the defendant as the person who


committed (or participated in) the alleged crime(s), you should examine the


identification with care.  As with any witness, you must determine the


witness’s credibility, that is, do you believe the witness is being honest? 


Even if you are convinced that the witness believes his or her identification


is correct, you still must consider the possibility that the witness made a


mistake in the identification.  A witness may honestly believe he or she saw


a person, but perceive or remember the event inaccurately.  You must
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1.  Opportunity to view the event.


decide whether the witness’s identification is not only truthful, but accurate.


People have the ability to recognize others they have seen and to


accurately identify them at a later time, but research and experience have


shown that people sometimes make mistakes in identification.


The mind does not work like a video recorder.  A person cannot just


replay a mental recording to remember what happened.  Memory and


perception are much more complicated.   Remembering something requiresi


three steps.  First, a person sees an event.  Second, the person’s mind


stores information about the event.  Third, the person recalls stored


information.  At each of these stages, a variety of factors may affect — or


even alter — someone’s memory of what happened and thereby affect the


accuracy of identification testimony.   This can happen withoutii  the witness


being aware of it.


I am going to list some factors that you should consider in


determining whether identification testimony is accurate.


 


You should consider the opportunity


the witness had to observe the alleged offender at the time of the event. 


For example, how good a look did the witness get of the person and for


how long?  How much attention was the witness paying to the person at
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that time?  How far apart were the witness and the person?  How good


were the lighting conditions?  You should evaluate a witness’s testimony


about his or her opportunity to observe the event with care.iii


  
a.  If there was evidence that a disguise was involved or the alleged offender’s


face was obscured.


You should consider whether the person was disguised or had


his or her facial features obscured.  For example, if the person


wore a hat, mask, or sunglasses, it may affect the witness’s


ability to accurately identify the person.iv


 b.  If there was evidence that the alleged offender had a distinctive face or feature.


You should consider whether the person had a distinctive face


or feature.v


  You should considerc.  If there was evidence that a weapon was involved.


whether the witness saw a weapon during the event.  If the


event is of short duration, the visible presence of a weapon may


distract the witness’s attention away from the person’s face. 


But the longer the event, the more time the witness may have to


get used to the presence of a weapon and focus on the person’s


face.vi
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2.  Characteristics of the witness.  You should consider the physical and


mental characteristics of the witness when the observation was made.  For


example, how good was the witness’s eyesight?  Was the witness


experiencing illness, injury, or fatigue?  Was the witness under a high level


of stress?  High levels of stress may reduce a person’s ability to make an


accurate identification.vii


  
a.  If there was evidence that the witness and the person identified are family


members, friends, or longtime acquaintances.


If the person identified is a witness’s family member, friend, or


longtime acquaintance, you should consider the witness’s prior


familiarity with the person.viii


  You shouldb.  If there was evidence that drugs or alcohol were involved.


consider whether, at the time of the observation, the witness


was under the influence of alcohol or drugs and, if so, to what


degree.
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3.  Cross-racial identification.


4.  Passage of time.


5.  Expressed certainty.


Omit the following instruction only if all parties agree that there was no cross-racial identification. 


The trial judge has the discretion to add the references to ethnicity to the instruction.  See


Commonwealth v. Bastaldo, 472 Mass. 16, 29-30 (2015).


If the witness and the person


identified appear to be of different races (or ethnicities), you should


consider that people may have greater difficulty in accurately identifying


someone of a different race (or ethnicity) than someone of their own race


(or ethnicity).ix


  You should consider how much time passed


between the event observed and the identification.  Generally, memory is


most accurate immediately after the event and begins to fade soon


thereafter.x


 You may consider a witness’s identification


even where the witness is not free from doubt regarding its accuracy.  But


you also should consider that a witness’s expressed certainty in an


identification, standing alone, may not be a reliable indicator of the


accuracy of the identification,  especially where the witness did notxi
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6.  Exposure to outside information.


describe that level of certainty when the witness first made the


identification.xii


You should consider that the


accuracy of identification testimony may be affected by information that the


witness received between the event and the identification,  or receivedxiii


after the identification.   Such information may include identificationsxiv


made by other witnesses, physical descriptions given by other witnesses,


photographs or media accounts, or any other information that may affect


the independence or accuracy of a witness’s identification.   Exposure toxv


such information not only may affect the accuracy of an identification, but


also may affect the witness’s certainty in the identification and the


witness’s memory about the quality of his or her opportunity to view the


event.   The witness may not realize that his or her memory has beenxvi


affected by this information.xvii


An identification made after suggestive conduct by the police or


others should be scrutinized with great care.  Suggestive conduct may


include anything that a person says or does that might influence the


witness to identify a particular individual.   Suggestive conduct need notxviii
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7.  Identification procedures.


be intentional, and the person doing the “suggesting” may not realize that


he or she is doing anything suggestive.xix


  


  An identificationa.  If there was evidence of a photographic array or a lineup.


may occur through an identification procedure conducted by


police, which involves showing the witness a (set of


photographs) (lineup of individuals).  Where a witness identified


the defendant from a (set of photographs) (lineup), you should


consider all of the factors I have already described about a


witness’s perception and memory.  You also should consider


the number of (photographs shown) (individuals in the lineup),


whether anything about the defendant’s (photograph) (physical


appearance in the lineup) made the defendant stand out from


the others,  whether the person (showing the photographs)xx


(presenting the lineup) knew who was the suspect and could


have, even inadvertently, influenced the identification,  andxxi


whether anything was said to the witness that may have


influenced the identification.   You should consider that anxxii







Instruction 9.160 Page 8


IDENTIFICATION Revised November 2015


identification made by picking a defendant out of a group of


similar individuals is generally less suggestive than one that


results from the presentation of a defendant alone to a witness.


  
b.  Upon request, the judge should also give an instruction about the source


of the defendant’s photograph within the array.


You have heard that the police showed the witness a number of


photographs.  The police have photographs of people from a


variety of sources, including the Registry of Motor Vehicles. 


You should not make any negative inference from the fact that


the police had a photograph of the defendant.


  An identification may occurc.  If there was evidence of a showup.


through an identification procedure conducted by police known


as a showup, in which only one person is shown to a witness. 


A showup is more suggestive than asking a witness to select a


person from a group of similar individuals, because in a showup


only one individual is shown and the witness may believe that


the police consider that individual to be a potential suspect.  xxiii


You should consider how much time has passed between the


event and the showup because the risk of an inaccurate
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identification arising from the inherently suggestive nature of a


showup generally increases as time passes.xxiv


  You shouldd.  If there was evidence of a photographic array, lineup, or showup.


consider whether the police, in showing the witness (a set of


photographs) (a lineup) (a showup), followed protocols


established or recommended by the Supreme Judicial Court or


the law enforcement agency conducting the identification


procedure that are designed to diminish the risk of suggestion.  


If any of those protocols were not followed, you should evaluate


the identification with particular care.


The trial judge may take judicial notice of police protocols regarding eyewitness identification that


have been established or recommended by the Supreme Judicial Court, and include in the


instruction those established or recommended protocols that are relevant to the evidence in the


case.  See Commonwealth v. Walker, 460 Mass. 590, 604 (2011) (“Unless there are exigent or


extraordinary circumstances, the police should not show an eyewitness a photographic array . . .


that contains fewer than five fillers for every suspect photograph. . . .  W e expect police to follow


our guidance to avoid this needless risk”); Commonwealth v. Silva-Santiago, 453 Mass. 782, 797-


98 (2009) (“W hat is practicable in nearly all circumstances is a protocol to be employed before a


photographic array is provided to an eyewitness, making clear to the eyewitness, at a minimum


that: he will be asked to view a set of photographs; the alleged wrongdoer may or may not be in


the photographs depicted in the array; it is just as important to clear a person from suspicion as to


identify a person as the wrongdoer; individuals depicted in the photographs may not appear


exactly as they did on the date of the incident because features such as weight and head and


facial hair are subject to change; regardless of whether an identification is made, the investigation


will continue; and the procedure requires the administrator to ask the witness to state, in his or her


own words, how certain he or she is of any identification”); id. at 798 (“W e decline at this time to


hold that the absence of any protocol or comparable warnings to the eyewitnesses requires that


the identifications be found inadmissible, but we expect such protocols to be used in the future”);


id. at 797 (“W e have yet to conclude that an identification procedure is unnecessarily suggestive


unless it is administered by a law enforcement officer who does not know the identity of the


suspect [double-blind procedure], recognizing that it may not be practicable in all situations.  At


the same time, we acknowledge that it is the better practice [compared to a non-blind procedure]


because it eliminates the risk of conscious or unconscious suggestion”).  If the Legislature were to


establish police protocols by statute, the judge should instruct the jury that they may consider
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8.  Failure to identify or inconsistent identification.


9.  Totality of the evidence.


protocols established by the Legislature.  The judge also may take judicial notice of those


protocols and include them in the instruction.


The trial judge also may include established or recommended procedures where the evidence


shows that they were established or recommended by the law enforcement agency conducting the


investigation at the time of the identification procedure.


  
e.  If there was evidence of a multiple viewings of the defendant by


the same witness.


You should consider whether the witness viewed the defendant


in multiple identification procedures or events.  When a witness


views the same person in more than one identification


procedure or event, it may be difficult to know whether a later


identification comes from the witness’s memory of the original


event, or from the witness’s observation of the person at an


earlier identification procedure or event.xxv


 You should


consider whether a witness ever failed to identify the defendant, or made


an identification that was inconsistent with the identification that the


witness made at the trial.


 In evaluating the accuracy of a witness’s


identification, you should consider all of the relevant factors that I have
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discussed, in the context of the totality of the evidence in this case. 


Specifically, you should consider whether there was other evidence in the


case that tends to support or to cast doubt upon the accuracy of an


identification.  If you are not convinced beyond a reasonable doubt that the


defendant is the person who committed (or participated in) the alleged


crime(s), you must find the defendant not guilty.


NOTES:


1. Expert testimony.  W hether to permit expert testimony on the general reliability of eyewitness


identifications generally rests in the judge’s discretion.  The weight of authority is against the general admissibility


of such expert testimony, but some jurisdictions favor its admission if special factors are present (typically, lack of


corroboration, or discrepancies, concerning the identification).  At least where there is other evidence


corroborating the identification, the admissibility of such evidence is consigned to the judge’s discretion.  Before


admitting such evidence the judge must, at minimum, find that it meets the general requirements for expert


testimony: that it is relevant to the circumstances of the identification; that it will help, rather than confuse or


mislead, the jury; that the underlying basis of the opinion, and any tests or assumptions, are reliable; and that the


opinion is sufficiently tied to the facts of the case so that it will aid the jury in resolving the matter.  General


acceptance by other experts is a factor, but is not controlling.  Commonwealth v. Santoli, 424 Mass. 837, 841-45


(1997); Commonwealth v. Hyatt, 419 Mass. 815, 818 (1995); Commonwealth v. Francis, 390 Mass. 89, 95-102


(1983); Commonwealth v. Weichell, 390 Mass. 62, 77-78 (1983), cert. denied, 465 U.S. 1032 (1984);


Commonwealth v. Jones, 362 Mass. 497, 501-02 (1972) (psychological characteristics and dangers of recall are


probably “well within the experience of” ordinary jurors).   Expert testimony on a particular witness’s visual acuity is


proper.  Commonwealth v. Sowers, 388 Mass. 207, 215-16 (1983).


2. Other potential perpetrators.  A defendant is entitled to introduce evidence tending to show that


someone else committed the crime or had motive, opportunity, and intent to do so, provided such evidence is not


too remote in time, probatively weak, or irrelevant.  Doubtful cases should be resolved in favor of admissibility. 


Commonwealth v. Lawrence, 404 Mass. 378, 387-88 (1989); Commonwealth v. Murphy, 282 Mass. 593, 597-98


(1933); Commonwealth v. Walker, 14 Mass. App. Ct. 544, 552 (1982); Commonwealth v. Magnasco, 4 Mass. App.


Ct. 144, 147-48 (1976).  This may include evidence of other recent, similar crimes by similar methods. 


Commonwealth v. Rosario, 21 Mass. App. Ct. 286, 291 (1985).  A judge, however, should exclude evidence of


other, allegedly similar crimes by another perpetrator where they are insufficiently proximate in time and location,


or where they do not share similar features.  Commonwealth v. Brown, 27 Mass. App. Ct. 72, 75-76 (1989).


3. Evidence of prior identifications.  A witness’s testimony as to his own prior identification is


admissible to corroborate his in-court identification, and is not hearsay.  Commonwealth v. Nassar, 351 Mass. 37,


42 (1966) (photograph); Commonwealth v. Locke, 335 Mass. 106, 112 (1956) (lineup).  A third party may testify as


to another witness’s prior identification even in the absence of any in-court identification and even when the


witness denies having made an identification.  Commonwealth v. Le, 444 Mass. 431, 438 (2005).  A third party’s


testimony is also admissible to impeach an identification witness who now denies having made the prior


identification.  Commonwealth v. Daye, 393 Mass. 55, 60 (1984); Commonwealth v. Swenson, 368 Mass. 268, 274


(1975).  W here a witness is unavailable after a good faith, unsuccessful effort to obtain his or her testimony,


evidence of his prior in-court identification is admissible if it was made under oath and subject to
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 See Commonwealth v. Gomes, 470 Mass. 352, 369 (2015); Supreme Judicial Court Study Groupi


on Eyewitness Evidence: Report and Recommendations to the Justices 15 (July 25, 2013), available at


http://www.mass.gov/courts/docs/sjc/docs/eyewitness-evidence-report-2013.pdf [http://perma.cc/W Y4M-


YNZN] (Study Group Report), quoting Report of the Special Master, State v. Henderson, N.J. Supreme Ct.,


No. A-8-08, at 9 (June 10, 2010) (Special Master’s Report) (“The central precept is that memory does not


function like a videotape, accurately and thoroughly capturing and reproducing a person, scene or event. . . .


Memory is, rather[,] a constructive, dynamic and selective process”); State v. Henderson, 208 N.J. 208, 245


(2011); State v. Lawson, 352 Or. 724, 771 (2012) (Appendix); see also E.F. Loftus, J.M. Doyle, & J.E. Dysart,


Eyewitness Testimony: Civil and Criminal § 2-2, at 14 (5th ed. 2013) (Loftus et al.).


cross-examination; it may be admitted by means of a transcript or by the testimony of someone who was present. 


Commonwealth v. Furtick, 386 Mass. 477, 480 (1982); Commonwealth v. Bohannon, 385 Mass. 733, 740-49


(1982).  The Supreme Judicial Court has held that this doctrine is consistent with Crawford v. Washington, 541


U.S. 36 (2004), where “a reasonable person in the [witness’s] position would not have anticipated this his


statement would be used against the defendant in prosecuting the crime.”  Commonwealth v. Robinson, 451


Mass. 672, 680 (2008).


4. Reliability.  If the defendant proves by a preponderance of evidence that a prior identification was


unnecessarily suggestive in all the circumstances, the identification may not be admitted at trial.  Article 12 of the


Massachusetts Declaration of Rights requires this rule of per se exclusion of out-of-court identification evidence,


without regard to reliability, whenever the identification has been obtained through unnecessarily suggestive


confrontation procedures.  Commonwealth v. Johnson, 420 Mass. 458, 461-64 (1995).  Massachusetts thus


follows the former Wade-Gilbert-Stovall Federal rule instead of the current reliable-in-the-totality-of-circumstances


rule adopted in Manson v. Brathwaite, 432 U.S. 98, 114 (1977).  Any subsequent identifications may be admitted


only if the prosecution proves by clear and convincing evidence that they have an independent source, considering


(1) the extent of the witness’s opportunity to observe the perpetrator at the time of the crime (the “most important


[factor] because the firmer the contemporaneous impression, the less the witness is subject to the influence of


subsequent events,” Commonwealth v. Bodden, 391 Mass. 356, 361 (1984)); (2) any prior errors in description;


(3) any prior errors in identifying another person; (4) any prior failures to identify the defendant; (5) any other


suggestions; and (6) the lapse of time between the crime and the identification.  Commonwealth v. Johnson, 420


Mass. 458, 464 (1995); Commonwealth v. Botelho, 369 Mass. 860, 869 (1976).


As to other reliability issues, see Commonwealth v. Collins, 470 Mass. 255, 261-67 (2014) (in-court


identification against an equivocal out-of-court identification); Commonwealth v. Crayton, 470 Mass. 228, 233-45


(2014) (in-court identification in the absence of an out-of-court identification); Commonwealth v. Harris, 395 Mass.


296, 299-300 (1985) (one-on-one confrontations); Commonwealth v. Weichell, 390 Mass. 62, 68-73 (1983)


(composite drawings); Commonwealth v. Porter, 384 Mass. 647, 657-58 (1981) (showing single photo);


Commonwealth v. Simmons, 383 Mass. 46, 49-53 (1981) (identification of inanimate object); Commonwealth v.


Venios, 378 Mass. 24, 29 (1979) (showing single photo); Commonwealth v. Moynihan, 376 Mass. 468, 476 (1978)


(identification in presence of other witnesses); Commonwealth v. Marini, 375 Mass. 510, 516-17 (1978) (voice


identification); Commonwealth v. Dickerson, 372 Mass. 783, 787-88 (1977) (initial failure to identify does not bar


later positive identification), overruled on other grounds, Commonwealth v. Paulding, 438 Mass. 1, 6-11 (2002);


Commonwealth v. Chase, 372 Mass. 736, 741-45 (1977) (one-on-one confrontations); Commonwealth v. Lacy,


371 Mass. 363, 368-69 (1976) (same); Commonwealth v. Wilson, 360 Mass. 557, 562 (1971) (weight of


identification testimony is for jury); Commonwealth v. Cunningham, 104 Mass. 545, 547 (1870) (several


non-positive identifications can provide proof beyond reasonable doubt); Commonwealth v. Amorin, 14 Mass. App.


Ct. 553, 555 (1982) (one-on-one confrontations); Commonwealth v. Walker, 14 Mass. App. Ct. 544, 550-51 (1982)


(same); Commonwealth v. Marks, 12 Mass. App. Ct. 511, 515-16 (1981) (same); Commonwealth v. Bishop, 9


Mass. App. Ct. 468, 471-73 (1980) (weight of uncertain identification is for jury); Commonwealth v. Jones, 9 Mass.


App. Ct. 83, 92-93 (1980) (same); Commonwealth v. Cincotta, 6 Mass. App. Ct. 812, 817 (doubts as to reliability


not of constitutional dimension are matters of weight for jury), aff’d, 379 Mass. 391 (1979).


ENDNOTES TO MODEL INSTRUCTION:
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 See Study Group Report, supra note i, at 16, quoting Henderson, 208 N.J. at 245 (three stagesii


involved in forming memory: acquisition — “the perception of the original event”; retention — “the period of


time that passes between the event and the eventual recollection of a particular piece of information”; and


retrieval — “the stage during which a person recalls stored information”).


For a detailed discussion of the three stages of memory and how those stages may be affected, see


Study Group Report, supra note i, at 15-17; National Research Council of the National Academies, Identifying


the Culprit: Assessing Eyewitness Identification 59-69 (2014) (National Academies) (“Encoding, storage, and


remembering are not passive, static processes that record, retain, and divulge their contents in an


informational vacuum, unaffected by outside influences”); see also State v. Guilbert, 306 Conn. 218, 235-36


(2012); Henderson, 208 N.J. at 247; Loftus et al., supra note i, at § 2-2, at 15 (“Numerous factors at each


stage affect the accuracy and completeness of an eyewitness account”).


 See D. Reisberg, The Science of Perception and Memory: A Pragmatic Guide for the Justiceiii


System 51-52 (2014) (witnesses may not accurately remember details, such as length of time and distance,


when describing conditions of initial observation); see also Lawson, 352 Or. at 744 (information that witness


receives after viewing event may falsely inflate witness’s “recollections concerning the quality of [his or her]


opportunity to view a perpetrator and an event”).


 See Study Group Report, supra note i ,at 30, quoting Lawson, 352 Or. at 775 (Appendix) (“[S]tudiesiv


confirm that the use of a disguise negatively affects later identification accuracy.  In addition to accoutrements


like masks and sunglasses, studies show that hats, hoods, and other items that conceal a perpetrator’s hair


or hairline also impair a witness’s ability to make an accurate identification”); Henderson, 208 N.J. at 266


(“Disguises and changes in facial features can affect a witness’[s] ability to remember and identify a


perpetrator”); State v. Clopten, 223 P.3d 1103, 1108 (Utah 2009) (“[A]ccuracy is significantly affected by


factors such as the amount of time the culprit was in view, lighting conditions, use of a disguise,


distinctiveness of the culprit’s appearance, and the presence of a weapon or other distractions”); W ells &


Olson, Eyewitness Testimony, 54 Ann. Rev. Psychol. 277, 281 (2003) (W ells & Olson) (“Simple disguises,


even those as minor as covering the hair, result in significant impairment of eyewitness identification”); see


also Cutler, A Sample of W itness, Crime, and Perpetrator Characteristics Affecting Eyewitness Identification


Accuracy, 4 Cardozo Pub. L. Pol’y & Ethics J. 327, 332 (2006) (“In data from over 1300 eyewitnesses, the


percentage of correct judgments on identification tests was lower among eyewitnesses who viewed


perpetrators wearing hats [44%] than among eyewitnesses who viewed perpetrators whose hair and hairlines


were visible [57%]”).


 See Study Group Report, supra note i, at 30-31, quoting Lawson, 352 Or. at 774 (Appendix)v


(“W itnesses are better at remembering and identifying individuals with distinctive features than they are those


possessing average features”); Clopten, 223 P.3d at 1108; W ells & Olson, supra note iv, at 281 (“Distinctive


faces are much more likely to be accurately recognized than nondistinctive faces" but "what makes a face


distinctive is not entirely clear”); see also Shapiro & Penrod, Meta-Analysis of Facial Identification Studies, 100


Psychol. Bull. 139, 140, 145 (1986) (meta-analysis finding that distinctive targets were “easier to recognize


than ordinary looking targets”).


 See Study Group Report, supra at 130 (“A weapon can distract the witness and take the witness'svi


attention away from the perpetrator's face, particularly if the weapon is directed at the witness.  As a result,


if the crime is of short duration, the presence of a visible weapon may reduce the accuracy of an identification.


In longer events, this distraction may decrease as the witness adapts to the presence of the weapon and


focuses on other details”); Guilbert, 306 Conn. at 253; Lawson, 352 Or. at 771-72 (Appendix); see also Kassin,


Hosch, & Memon, On the “General Acceptance” of Eyewitness Testimony Research: A New Survey of the


Experts, 56 Am. Psychol. 405, 407-12 (2001) (Kassin et al.) (in 2001 survey, eighty-seven per cent of experts


agree that principle that “[t]he presence of a weapon impairs an eyewitness’s ability to accurately identify the


perpetrator’s face” is reliable enough to be presented in court); Maass & Köhnken, Eyewitness Identification:


Simulating the “W eapon Effect,” 13 Law & Hum. Behav. 397, 405-06 (1989); Steblay, A Meta-Analytic Review


of the W eapon Focus Effect, 16 Law & Hum. Behav. 413, 415-17 (1992) (meta-analysis finding “weapon-
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absent condition[s] generated significantly more accurate descriptions of the perpetrator than did the weapon-


present condition”); id. at 421 (“To not consider a weapon’s effect on eyewitness performance is to ignore


relevant information.  The weapon effect does reliably occur, particularly in crimes of short duration in which


a threatening weapon is visible”); W ells & Quinlivan, Suggestive Eyewitness Identification Procedures and the


Supreme Court’s Reliability Test in Light of Eyewitness Science: 30 Years Later, 33 Law & Hum. Behav. 1,


11 (2009) (W ells & Quinlivan).  But see National Academies, supra note ii, at 93-94 (recent meta-analysis


“indicated that the effect of a weapon on accuracy is slight in actual crimes, slightly larger in laboratory studies,


and largest for simulations”).


 See Gomes, 470 Mass. at 372-73; Study Group Report, supra note i, at 29, quoting Special Master’svii


Report, supra note i, at 43 (while moderate levels of stress might improve accuracy, “eyewitness under high


stress is less likely to make a reliable identification of the perpetrator”); Lawson, 352 Or. at 769 (Appendix);


see also Deffenbacher, Bornstein, Penrod, & McGorty, A Meta-Analytic Review of the Effects of High Stress


on Eyewitness Memory, 28 Law & Hum. Behav. 687, 699 (2004) (finding “considerable support for the


hypothesis that high levels of stress negatively impact both accuracy of eyewitness identification as well as


accuracy of recall of crime-related details”); Morgan, Hazlett, Doran, Garrett, Hoyt, Thomas, Baranoski, &


Southwick, Accuracy of Eyewitness Memory for Persons Encountered During Exposure to Highly Intense


Stress, 27 Int’l J.L. & Psychiatry 265, 272-74 (2004).  But see Study Group Report, supra note i, quoting


Henderson, 208 N.J. at 262 (“There is no precise measure for what constitutes ‘high’ stress, which must be


assessed based on the facts presented in individual cases”).


 See Study Group Report, supra note i, at 135 (recommending instruction stating, “If the witness hadviii


seen the defendant before the incident, you should consider how many times the witness had seen the


defendant and under what circumstances”); see also Pezdek & Stolzenberg, Are Individuals’ Familiarity


Judgments Diagnostic of Prior Contact?, 20 Psychol. Crime & L. 302, 306 (2014) (twenty-three per cent of


study participants misidentified subjects with unfamiliar faces as familiar, and only forty-two per cent correctly


identified familiar face as familiar); Read, The Availability Heuristic in Person Identification: The Sometimes


Misleading Consequences of Enhanced Contextual Information, 9 Applied Cognitive Psychol. 91, 94-100


(1995).  See generally Coleman, Newman, Vidmar, & Zoeller, Don’t I Know You?: The Effect of Prior


Acquaintance/Familiarity on W itness Identification, Champion, Apr. 2012, at 52, 53 (“To a degree,” increased


interaction time may produce “marginally more accurate identifications,” but increased interaction time may


also generate more incorrect identifications); Schwartz, Memory for People: Integration of Face, Voice, Name,


and Biographical Information, in SAGE Handbook of Applied Memory 9 (2014) (“familiarity exists on a


continuum from very familiar [your spouse’s face] to moderately familiar [the face of the person who works


downstairs] to completely unfamiliar [a person you have never met].  Unfortunately, little research directly


addresses the continuum from [familiar] to unfamiliar”).


 See Study Group Report, supra note i, at 31 (“A witness may have more difficulty identifying aix


person of a different race or ethnicity”); Kassin et al., supra note vi, at 407-12 (in 2001 survey, ninety per cent


of experts agree that principle that “[e]yewitnesses are more accurate when identifying members of their own


race than members of other races” is reliable enough to be presented in court); Meissner & Brigham, Thirty


Years of Investigating the Own-Race Bias in Memory for Faces: A Meta-Analytic Review, 7 Psychol., Pub.


Pol’y, & L. 3, 15 (2001) (meta-analysis of thirty-nine research articles concluding that participants were “1.4


times more likely to correctly identify a previously viewed own-race face when compared with performance


on other-race faces” and “1.56 times more likely to falsely identify a novel other-race face when compared with


performance on own-race faces”); W ells & Olson, supra note iv, at 280-81; see also Commonwealth v.


Zimmerman, 441 Mass. 146, 154-55 (2004) (Cordy, J., concurring); State v. Cabagbag, 127 Haw. 302, 310-11


(2012); Lawson, 352 Or. at 775 (Appendix); National Academies, supra note ii, at 96, citing Grimsley,


Innocence Project, W hat W rongful Convictions Teach Us About Racial Inequality, Innocence Blog (Sept. 26,


2012, 2:30 P.M.), at http://www.innocenceproject.org/


Content/W hat_W rongful_Convictions_Teach_Us_About_Racial_Inequality.php [http://perma.cc/KX2J-XECN]


(“Recent analyses revealed that cross-racial [mis]identification was present in 42 percent of the cases in which


an erroneous eyewitness identification was made”).


In Bastaldo, 472 Mass. at 28-29, the court concluded that there is “not yet a near consensus in the
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relevant scientific community that people are generally less accurate at recognizing the face of someone of


a different ethnicity than the face of someone of their own ethnicity” (emphasis added).  However, there are


studies that “support the conclusion that people are better at recognizing the faces of persons of the same


ethnicity than a different ethnicity.”  Id.; see Gross, Own-Ethnicity Bias in the Recognition of Black, East Asian,


Hispanic and W hite Faces, 31 Basic & Applied Social Psychol. 128, 132 (2009) (study revealed that white


participants recognized white faces better than they recognized Hispanic, Asian, and black faces, but found


no significant difference between Hispanic participants’ recognition of white faces and Hispanic faces); Platz


& Hosch, Cross-Racial/Ethnic Eyewitness Identification: A Field Study, J. Applied Social Psychol. 972, 979,


981 (1988) (Mexican-American and white convenience store clerks better recognized customers of their own


group than customers of other group); see also Chiroro, Tredoux, Radaelli, & Meissner, Recognizing Faces


Across Continents: The Effect of W ithin-Race Variations on the Own-Race Bias in Face Recognition, 15


Psychonomic Bull. & Rev. 1089, 1091 (2008) (white South African participants better recognized white South


African faces than white North American faces, and black South African participants better recognized black


South African faces than black North American faces).


 See Study Group Report, supra note i, at 31-32, quoting Lawson, 352 Or. at 778 (Appendix) (“Thex


more time that elapses between an initial observation and a later identification procedure [a period referred


to in eyewitness identification research as a ‘retention interval’] . . . the less reliable the later recollection will


be. . . .  [D]ecay rates are exponential rather than linear, with the greatest proportion of memory loss occurring


shortly after an initial observation, then leveling off over time”); National Academies, supra note ii, at 15 (“For


eyewitness identification to take place, perceived information must be encoded in memory, stored, and


subsequently retrieved.  As time passes, memories become less stable”).


 See Gomes, 470 Mass. at 370-71; Study Group Report, supra note i, at 19 (“Social science researchxi


demonstrates that little correlation exists between witness confidence and the accuracy of the identification”);


Lawson, 352 Or. at 777 (Appendix) (“Despite widespread reliance by judges and juries on the certainty of an


eyewitness's identification, studies show that, under most circumstances, witness confidence or certainty is


not a good indicator of identification accuracy”); Clopten, 223 P.3d at 1108; see also Commonwealth v. Cruz,


445 Mass. 589, 597-600 (2005); Commonwealth v. Santoli, 424 Mass. 837, 845-46 (1997); Commonwealth


v. Jones, 423 Mass. 99, 110 n.9 (1996).


 See Henderson, 208 N.J. at 254 (“to the extent confidence may be relevant in certainxii


circumstances, it must be recorded in the witness’[s] own words” before any possible influence from any


extraneous information, known as feedback, that confirms witness’s identification); Lawson, 352 Or. at 745


(“Retrospective self-reports of certainty are highly susceptible to suggestive procedures and confirming


feedback, a factor that further limits the utility of the certainty variable”); W ells & Bradfield, Distortions in


Eyewitnesses’ Recollections: Can the Postidentification-Feedback Effect Be Moderated?, 10 Psychol. Sci.


138, 138 (1999) (Distortions) (“The idea that confirming feedback would lead to confidence inflation is not


surprising.  W hat is surprising, however, is that confirming feedback that is given after the identification leads


eyewitnesses to misremember how confident they were at the time of the identification”); see also


Commonwealth v. Crayton, 470 Mass. 228, 239 (2014) (“Social science research has shown that a witness’s


level of confidence in an identification is not a reliable predictor of the accuracy of the identification, especially


where the level of confidence is inflated by [an identification procedure’s] suggestiveness”).


 See Gomes, 470 Mass. at 373-74; Study Group Report, supra note i, at 21-22; Special Master’sxiii


Report, supra note i, at 30-31 (“An extensive body of studies demonstrates that the memories of witnesses


for events and faces, and witnesses’ confidence in their memories, are highly malleable and can readily be


altered by information received by witnesses both before and after an identification procedure”); Lawson, 352


Or. at 786 (Appendix) (“The way in which eyewitnesses are questioned or converse about an event can alter


their memory of the event”).


 See Study Group Report, supra note i, at 22, quoting Henderson, 208 N.J. at 255 (postidentificationxiv


feedback “affects the reliability of an identification in that it can distort memory, create a false sense of


confidence, and alter a witness’[s] report of how he or she viewed an event”); Special Master’s Report, supra
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note i, at 33 (“A number of studies have demonstrated that witnesses' confidence in their identifications, and


their memories of events and faces, are readily tainted by information that they receive after the identification


procedure”); Steblay, W ells, & Douglass, The Eyewitness Post Identification Feedback Effect 15 Years Later:


Theoretical and Policy Implications, 20 Psychol., Pub. Pol’y, & L. 1, 11 (2014) (“Confirming feedback


significantly inflates eyewitness reports on an array of testimony-relevant measures, including attention to and


view of the crime event, ease and speed of identification, and certainty of the identification decision”); see also


Commonwealth v. Collins, 470 Mass. 255, 263 (2014) (“W here confirmatory feedback artificially inflates an


eyewitness’s level of confidence in his or her identification, there is also a substantial risk that the eyewitness’s


memory of the crime at trial will ‘improve’ ”).


 See Study Group Report, supra note i, at 22, quoting Lawson, 352 Or. at 788 (Appendix) (“[T]hexv


danger of confirming feedback [whether from law enforcement, other witnesses, or the media] lies in its


tendency to increase the appearance of reliability without increasing reliability itself”); Henderson, 208 N.J.


at 253 (“Confirmatory or post-identification feedback presents the same risks.  It occurs when police signal


to eyewitnesses that they correctly identified the suspect”); Lawson, 352 Or. at 777-78 (Appendix); Hope, Ost,


Gabbert, Healey, & Lenton, “W ith a Little Help from My Friends . . .”: The Role of Co-W itness Relationship


in Susceptibility to Misinformation, 127 Acta Psychologica 476, 481 (2008); Skagerberg, Co-W itness


Feedback in Line-ups, 21 Applied Cognitive Psychol. 489, 494 (2007) (“post-identification feedback does not


have to be presented by the experimenter or an authoritative figure [e.g., police officer] in order to affect a


witness’[s] subsequent crime-related judgments”).


 See Study Group Report, supra note i, at 21-22; Henderson, 208 N.J. at 255; Lawson, 352 Or. atxvi


744; see also Douglass & Steblay, Memory Distortion in Eyewitnesses: A Meta-Analysis of the Post-


Identification Feedback Effect, 20 Applied Cognitive Psychol. 859, 863-65 (2006) (participants who received


confirming feedback “expressed significantly more retrospective confidence in their decision compared with


participants who received no feedback”); W ells & Bradfield, “Good, You Identified the Suspect”: Feedback to


Eyewitnesses Distorts Their Reports of the W itnessing Experience, 83 J. Applied Psychol. 360, 366-367


(1998) (witnesses receiving confirming feedback reported “a better view of the culprit, a greater ability to make


out details of the face, greater attention to the event, [and] a stronger basis for making an identification”


compared to witnesses receiving no feedback); Distortions, supra note xii, at 140-43; National Academies,


supra note ii, at 92-93 (“Research has . . . shown that . . . if an eyewitness hears information or misinformation


from another person before law enforcement involvement, his or her recollection of the event and confidence


in the identification can be altered . . .”).


 See Study Group Report, supra note i, at 117, 136 n.4, citing Principles of Neural Science, Box 62-xvii


1, at 1239 (Kandel, Schwartz, & Jessell eds., 2000); see also Clark, Marshall, & Rosenthal, Lineup


Administrator Influences on Eyewitness Identification Decisions, 15 J. Experimental Psychol.: Applied 63, 72


(2009) (Clark, Marshall, & Rosenthal) (“Most witnesses appeared to be unaware of the influence” of lineup


administrator in staged experiment).


 See Study Group Report, supra note i, at 140, quoting W ells & Quinlivan, supra note vi, at 6 (“Fromxviii


the perspective of psychological science, a procedure is suggestive if it induces pressure on the eyewitness


to make a lineup identification [a suggestion by commission], fails to relieve pressures on the witness to make


a lineup selection [a suggestion by omission], cues the witness as to which person is the suspect, or cues the


witness that the identification response was correct or incorrect”).


 See Study Group Report, supra note i, at 22-23, quoting Lawson, 352 Or. at 779 (Appendix)xix


(“research shows that lineup administrators who know the identity of the suspect often consciously or


unconsciously suggest that information to the witness”); National Academies, supra note ii, at 91-92 (“Law


enforcement’s maintenance of neutral pre-identification communications — relative to the identification of a


suspect — is seen as vital to ensuring that the eyewitness is not subjected to conscious or unconscious verbal


or behavioral cues that could influence the eyewitness’ identification”).
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 See Silva-Santiago, 453 Mass. at 795, quoting Commonwealth v. Melvin, 399 Mass. 201, 207 n.10xx


(1987) (“we ‘disapprove of an array of photographs which distinguishes one suspect from all the others on the


basis of some physical characteristic’ ”); W ells & Olson, supra note iv, at 287 (“Ideally, lineup fillers would be


chosen so that an innocent suspect is not mistakenly identified merely from ‘standing out,’ and so that a culprit


does not escape identification merely from blending in”); see also Henderson, 208 N.J. at 251; Lawson, 352


Or. at 781 (Appendix); Malpass, Tredoux, & McQuiston-Surrett, Lineup Construction and Lineup Fairness,


in 2 Handbook of Eyewitness Psychology 156 (2007) (“Decades of empirical research suggest that mistaken


eyewitness identifications are more likely to occur when the suspect stands out in a lineup”).


 See Silva-Santiago, 453 Mass. at 797 (“we acknowledge that [a double-blind procedure] is thexxi


better practice [compared to a non-blind procedure] because it eliminates the risk of conscious or unconscious


suggestion”); Study Group Report, supra note i, at 88 (“W hen showing a photo array or conducting a lineup,


the police must use a technique that will ensure that no investigator present will know when the witness is


viewing the suspect.  The preference is that the police have an officer who does not know who the suspect


is administer the array or lineup”); Guilbert, 306 Conn. at 237-38 (courts across country accept that


“identifications are likely to be less reliable in the absence of a double-blind, sequential identification


procedure”); Henderson, 208 N.J. at 249 (“The consequences are clear:  a non-blind lineup procedure can


affect the reliability of a lineup because even the best-intentioned, non-blind administrator can act in a way


that inadvertently sways an eyewitness trying to identify a suspect”); see also National Academies, supra note


ii, at 27 (“As an alternative to a double-blind array, some departments use ‘blinded’ procedures.  A blinded


procedure prevents an officer from knowing when the witness is viewing a photo of the suspect, but can be


conducted by the investigating officer”); id. at 107 (“The committee [appointed by the National Academy of


Sciences] recommends blind [double-blind or blinded] administration of both photo arrays and live lineups and


the adoption of clear, written policies and training on photo array and live lineup administration.  Police should


use blind procedures to avoid the unintentional or intentional exchange of information that might bias an


eyewitness”).


 See Clark, Marshall, & Rosenthal, supra note xvii, at 74 (subtle, nondirective statements by lineupxxii


administrator “can lead a witness to make an identification, particularly when the perpetrator was not present”);


Malpass & Devine, Eyewitness Identification: Lineup Instructions and the Absence of the Offender, 66 J.


Applied Psychol. 482, 486-87 (1981) (where subject witnesses were asked to identify assailant in staged


experiment, “[c]hanging the instruction from biased [suspect is present in lineup] to unbiased [suspect may


or may not be present] resulted in fewer choices and fewer false identifications without a decrease in correct


identifications”).


 See Study Group Report, supra note i, at 26, citing Special Master’s Report, supra note i, at 29xxiii


(showups carry their own risks of misidentification “due to the fact that only one person is presented to the


witness”); Lawson, 352 Or. at 742-43 (“A ‘showup’ is a procedure in which police officers present an


eyewitness with a single suspect for identification, often [but not necessarily] conducted in the field shortly after


a crime has taken place.  Police showups are generally regarded as inherently suggestive — and therefore


less reliable than properly administered lineup identifications — because the witness is always aware of whom


police officers have targeted as a suspect”); Dysart & Lindsay, Show-up Identifications: Suggestive Technique


or Reliable Method?, in 2 Handbook of Eyewitness Psychology 141 (2007) (“Overall, show-ups [fare] poorly


when compared with line-ups.  Correct identification rates are equal and false identification rates are about


two to three times as high with show-ups compared with line-ups”); see also Silva-Santiago, 453 Mass. at 797;


Commonwealth v. Martin, 447 Mass. 274, 279 (2006) (“One-on-one identifications are generally disfavored


because they are viewed as inherently suggestive”).


 See Lawson, 352 Or. at 783 (Appendix) (“Showups are most likely to be reliable when they occurxxiv


immediately after viewing a criminal perpetrator in action, ostensibly because the benefits of a fresh memory


outweigh the inherent suggestiveness of the procedure.  In as little as two hours after an event occurs,


however, the likelihood of misidentification in a showup procedure increases dramatically”); Yarmey, Yarmey,


& Yarmey, Accuracy of Eyewitness Identifications in Showups and Lineups, 20 Law & Hum. Behav. 459, 473


(1996) (“Although showups conducted within [five minutes] of an encounter were significantly better than
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chance, identifications performed [thirty minutes] or longer after a low-impact incident are likely to be


unreliable”); Dysart & Lindsay, The Effects of Delay on Eyewitness Identification Accuracy: Should W e Be


Concerned?, in 2 Handbook of Eyewitness Psychology 370 (2007) (results of studies support conclusion that


showups, “if they are to be used, should be used within a short period after the crime, perhaps a maximum


of [twenty-four] hours,” but acknowledging that “such a conclusion is highly speculative, given the minimal


amount of data available”).


 See Gomes, 470 Mass. at 375-76; Study Group Report, supra note i, at 25, quoting Specialxxv


Master’s Report, supra note i, at 27-28 (“The problem is that successive views of the same person create


uncertainty as to whether an ultimate identification is based on memory of the original observation or memory


from an earlier identification procedure”); Henderson, 208 N.J. at 255; Deffenbacher, Bornstein, & Penrod,


Mugshot Exposure Effects: Retroactive Interference, Mugshot Commitment, Source Confusion, and


Unconscious Transference, 30 Law & Hum. Behav. 287, 306 (2006) (Deffenbacher, Bornstein, & Penrod)


(“prior mugshot exposure decreases accuracy at a subsequent lineup, both in terms of reductions in rates for


hits and correct rejections as well as in terms of increases in the rate for false alarms”).


In Gomes, 470 Mass. at 376 n.37, quoting Study Group Report, supra note i, at 31, the Supreme


Judicial Court noted that support for the phenomenon of “unconscious transference,” which occurs “when a


witness confuses a person seen at or near the crime scene with the actual perpetrator,” was not as conclusive


as the support for mugshot exposure.  Unconscious transference nevertheless has substantial support and


is relevant to the issue of multiple viewings of a person identified.  See Study Group Report, supra note i, at


31, quoting Special Master’s Report, supra note i, at 46 (“The familiar person is at greater risk of being


identified as the perpetrator simply because of his or her presence at the scene. . . .  This ‘bystander error’


most commonly occurs when the observed event is complex, i.e., involving multiple persons and actions, but


can also occur when the familiarity arises from an entirely unrelated exposure”); Lawson, 352 Or. at 785-86


(“Yet another facet of the multiple viewing problem is the phenomenon of unconscious transference.  Studies


have found that witnesses who, prior to an identification procedure, have incidentally but innocently


encountered a suspect may unconsciously transfer the familiar suspect to the role of criminal perpetrator in


their memory”); Guilbert, 306 Conn. at 253-54 (“the accuracy of an eyewitness identification may be


undermined by an unconscious transference, which occurs when a person seen in one context is confused


with a person seen in another”); see also Deffenbacher, Bornstein, & Penrod, supra note xxv, at 301, 304-05


(although negative impact of unconscious transference was less pronounced than that of mugshot exposure,


both types of errors considered “products of the same basic transference design”); Ross, Ceci, Dunning, &


Toglia, Unconscious Transference and Mistaken Identity: W hen a W itness Misidentifies a Familiar but


Innocent Person, 79 J. Applied Psychol. 918, 923 (1994) (witnesses in experiment who viewed bystander in


staged robbery “were nearly three times more likely to misidentify the bystander than were control subjects”


who did not view bystander).
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Defendants were convicted in the Superior Court, San
Joaquin County, of first-degree murder, first-degree
robbery, and simple kidnapping, and they appealed. The
Supreme Court of California affirmed in part and reversed
in part, 63 Cal.2d 178, 45 Cal.Rptr. 729, 404 P.2d 209. On
writ of certiorari the Supreme Court, Mr. Justice Black,
held that before a federal constitutional error can be held
harmless the reviewing court must be able to declare a
belief that it was harmless beyond a reasonable doubt, and
that comment on failure of defendants to testify was not
harmless error where state prosecutor's argument and trial
judge's instruction to jury continuously and repeatedly
impressed jury that from refusal of defendants to testify,
to all intents and purposes, the inferences from facts in
evidence had to be drawn in state's favor, and where
state failed to demonstrate beyond reasonable doubt that
such comments and instructions did not contribute to
defendants' convictions.


Reversed and remanded.


Mr. Justice Harlan dissented.
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**825  *18  Morris Lavine, Los Angeles, Cal., for
petitioners.


Arlo E. Smith, San Francisco, Cal., for respondent.


Opinion


Mr. Justice BLACK delivered the opinion of the Court.


Petitioners, Ruth Elizabeth Chapman and Thomas LeRoy
Teale, were convicted in a California state court *19
upon a charge that they robbed, kidnaped, and murdered
a bartender. She was sentenced to life imprisonment and
he to death. At the time of the trial, Art I, s 13, of the
State's Constitution provided that ‘in any criminal case,
whether the defendant testifies or not, his failure to explain
or to deny by his testimony any evidence or facts in the
case against him may be commented upon by the court
and by counsel, and may be considered by the court
or the jury.’ Both petitioners in this case chose not to
testify at their trial, and the State's attorney prosecuting
them took full advantage of his right under the State
Constitution to comment upon their failure to testify,
filling his argument to the jury from beginning to end
with numerous references to their silence and inferences


of their guilt resulting therefrom. 1  The trial court also
charged the jury that it could draw adverse inferences


from petitioners' failure to testify. 2  Shortly after the
trial, but before petitioners' cases had been considered
on appeal by the California Supreme Court, this Court
decided **826  Griffin v. State of California, 380 U.S.
609, 85 S.Ct. 1229, 14 L.Ed.2d 106, in which we held
California's constitutional provision and practice invalid
on the ground that they put a penalty on the exercise
of a person's right not to be compelled to be a witness
against himself, guaranteed by the Fifth Amendment to
the *20  United States Constitution and made applicable
to California and the other States by the Fourteenth
Amendment. See Malloy v. Hogan, 378 U.S. 1, 84 S.Ct.
1489, 12 L.Ed.2d 653. On appeal, the State Supreme
Court, 63 Cal.2d 178, 45 Cal.Rptr. 729, 404 P.2d 209,
admitting that petitioners had been denied a federal
constitutional right by the comments on their silence,
nevertheless affirmed, applying the State Constitution's
harmless-error provision, which forbids reversal unless
‘the court shall be of the opinion that the error complained
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of has resulted in a miscarriage of justice.’ 3  We granted
certiorari limited to these questions:
‘Where there is a violation of the rule of Griffin v.
California, 380 U.S. 609, 85 S.Ct. 1229, 14 L.Ed.2d 106,
(1) can the error be held to be harmless, and (2) if so, was
the error harmless in this case?’ Chapman v. California,
383 U.S. 956—957, 86 S.Ct. 1228, 16 L.Ed.2d 300.


In this Court petitioners contend that both these questions
are federal ones to be decided under federal law; that
under federal law we should hold that denial of a federal
constitutional right, no matter how unimportant, should
automatically result in reversal of a conviction, without
regard to whether the error is considered harmless; and
that, if wrong in this, the various comments on petitioners'
silence cannot, applying a federal standard, be considered
harmless here.


I.


[1]  [2]  [3]  Before deciding the two questions here—
whether there can ever be harmless constitutional error
and whether the error here was harmless—we must
first decide whether *21  state or federal law governs.
The application of a state harmless-error rule is, of
course, a state question where it involves only errors
of state procedure or state law. But the error from
which these petitioners suffered was a denial of rights
guaranteed against invasion by the Fifth and Fourteenth
Amendments, rights rooted in the Bill of Rights, offered
and championed in the Congress by James Madison,
who told the Congress that the ‘independent’ federal


courts would be the ‘guardians of those rights.' 4  Whether
a conviction for crime should stand when a State has
failed to accord federal constitutionally guaranteed rights
is every bit as much of a federal question as what
particular federal constitutional provisions themselves
mean, what they guarantee, and whether they have been
denied. With faithfulness to the constitutional union of
the States, we cannot leave to the States the formulation
of the authoritative laws, rules, and remedies designed to
protect people from infractions by the States of federally
guaranteed rights. We have no hesitation in saying that the
right of these petitioners not to be punished for exercising
their Fifth and Fourteenth Amendment **827  right to be
silent—expressly created by the Federal Constitution itself
—is a federal right which, in the absence of appropriate


congressional action, it is our responsibility to protect by
fashioning the necessary rule.


II.


[4]  We are urged by petitioners to hold that all
federal constitutional errors, regardless of the facts and
circumstances, must always be deemed harmful. Such a
holding, *22  as petitioners correctly point out, would
require an automatic reversal of their convictions and
make further discussion unnecessary. We decline to adopt
any such rule. All 50 States have harmless-error statutes or
rules, and the United States long ago through its Congress
established for its courts the rule that judgments shall not
be reversed for ‘errors or defects which do not affect the


substantial rights of the parties.’ 28 U.S.C. s 2111. 5  None
of these rules on its face distinguishes between federal
constitutional errors and errors of state law or federal
statutes and rules. All of these rules, state or federal,
serve a very useful purpose insofar as they block setting
aside convictions for small errors or defects that have
little, if any, likelihood of having changed the result of the
trial. We conclude that there may be some constitutional
errors which in the setting of a particular case are so
unimportant and insignificant that they may, consistent
with the Federal Constitution, be deemed harmless, not
requiring the automatic reversal of the conviction.


III.


In fashioning a harmless-constitutional-error rule, we
must recognize that harmless-error rules can work very
unfair and mischievous results when, for example, highly
important and persuasive evidence, or argument, though
legally forbidden, finds its way into a trial in which the
question of guilt or innocence is a close one. What *23
harmless-error rules all aim at is a rule that will save the
good in harmless-error practices while avoiding the bad,
so far as possible.
[5]  The federal rule emphasizes ‘substantial rights'


as do most others. The California constitutional rule


emphasizes ‘a miscarriage of justice,’ 6  but the California
courts have neutralized this to some extent by emphasis,
and perhaps overemphasis, upon the court's view of


‘overwhelming evidence.' 7  We prefer the approach of
this Court in deciding what was harmless error in our
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recent case of Fahy v. State of Connecticut, 375 U.S.
85, 84 S.Ct. 229, 11 L.Ed.2d 171. There we said: ‘The
question is whether there is a reasonable possibility that
the evidence complained of might have contributed to
the conviction.’ Id., at 86—87, 84 S.Ct. at 230. Although
our prior cases have indicated that there are some
constitutional rights so basic to a fair trial that their


infraction can never be **828  treated as harmless error, 8


this statement in Fahy itself belies any belief that all trial
errors which violate the Constitution automatically call
for reversal. At the same time, however, like the federal
harmless-error statute, it emphasizes an intention not to
treat as harmless those constitutional errors that ‘affect
substantial rights' of a party. An error in admitting plainly
relevant evidence which possibly influenced the jury
adversely to a litigant cannot, under Fahy, be conceived
*24  of as harmless. Certainly error, constitutional


error, in illegally admitting highly prejudicial evidence
or comments, casts on someone other than the person
prejudiced by it a burden to show that it was harmless. It
is for that reason that the original common-law harmless-
error rule put the burden on the beneficiary of the
error either to prove that there was no injury or to


suffer a reversal of his erroneously obtained judgment. 9


There is little, if any, difference between our statement
in Fahy v. State of Connecticut about ‘whether there is
a reasonable possibility that the evidence complained of
might have contributed to the conviction’ and requiring
the beneficiary of a constitutional error to prove beyond
a reasonable doubt that the error complained of did not
contribute to the verdict obtained. We, therefore, do no
more than adhere to the meaning of our Fahy case when
we hold, as we now do, that before a federal constitutional
error can be held harmless, the court must be able to
declare a belief that it was harmless beyond a reasonable
doubt. While appellate courts do not ordinarily have the


original task of applying such a test, 10  it is a familiar
standard to all courts, and we believe its adoption will
provide a more workable standard, although achieving the
same result as that aimed at in our Fahy, case.


IV.


[6]  Applying the foregoing standard, we have no doubt
that the error in these cases was not harmless to
petitioners. To reach this conclusion one need only glance
at the prosecutorial comments compiled from the record


by petitioners' counsel and (with minor omissions) set
forth in the Appendix. The California Supreme Court
*25  fairly summarized the extent of these comments as


follows:
‘Such comments went to the motives for the procurement
and handling of guns purchased by Mrs. Chapman, funds
or the lack thereof in Mr. Teale's possession immediately
prior to the killing, the amount of intoxicating liquors
consumed by defendants at the Spot Club and other
taverns, the circumstances of the shooting in the
automobile and the removal of the victim's body
therefrom, who fired the fatal shots, why defendants used
a false registration at a motel shortly after the killing, the
meaning of a letter written by Mrs. Chapman several days
after the killing, why Teale had a loaded weapon in his
possession when apprehended, the meaning of statements
made by Teale after his apprehension, why certain
clothing and articles of personal property were shipped
by defendants to Missouri, what clothing Mrs. Chapman
wore at the time of the killing, conflicting statements as
to Mrs. Chapman's whereabouts immediately preceding
the killing and, generally, the overall commission of the
crime.’ **829  63 Cal.2d, at 196, 45 Cal.Rptr., at 740, 404
P.2d, at 220.


Thus, the state prosecutor's argument and the trial
judge's instruction to the jury continuously and repeatedly
impressed the jury that from the failure of petitioners to
testify, to all intents and purposes, the inferences from the
facts in evidence had to be drawn in favor of the State
—in short, that by their silence petitioners had served as
irrefutable witnesses against themselves. And though the
case in which this occurred presented a reasonably strong
‘circumstantial web of evidence’ against petitioners, 63
Cal.2d, at 197, 45 Cal.Rptr., at 740, 404 P.2d, at 220,
it was also a case in which, absent the constitutionally
*26  forbidden comments, honest, fair-minded jurors


might very well have brought in not-guilty verdicts.
Under these circumstances, it is completely impossible
for us to say that the State has demonstrated, beyond a
reasonable doubt, that the prosecutor's comments and the
trial judge's instruction did not contribute to petitioners'
convictions. Such a machine-gun repetition of a denial
of constitutional rights, designed and calculated to make
petitioners' version of the evidence worthless, can no more
be considered harmless than the introduction against a
defendant of a coerced confession. See, e.g., Payne v. State
of Arkansas, 356 U.S. 560, 78 S.Ct. 844. Petitioners are
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entitled to a trial free from the pressure of unconstitutional
inferences.


Reversed and remanded.


APPENDIX TO OPINION OF THE COURT.


Argument and Comments by the Prosecutor on the
Failure of the Defendants to Take the Witness Stand


‘Now, ladies and gentlemen, I don't know which one of
these weapons was purchased first, I don't know that it
particularly makes any difference, but as you know, we
have had no testimony at all in that regard, in fact, I
might add that the only person or persons that could
give testimony in that regard would be, of course, the
defendants themselves.


‘Now, this, there's no question about what this represents,
or for the record here, no question in your minds, this is
not the weapon that Ruth Elizabeth Chapman purchased
in Reno, Nevada, on October the 12th, 1962. I don't know
where that weapon is, ladies and gentlemen, and you don't
know where it is, you've heard no testimony from the
stand at all, and once again, the only *27  person or
persons that could tell us about where the original .22
caliber Vestpocket is today would be one or the other of
the defendants or both.


‘This would indicate that there was no small struggle—it
would indicate that the body, almost lifeless, was dragged
or left in some fashion which would cause a shirt or an
article of clothing to tear, one or the other. Once again,
ladies and gentlemen, I don't know, I wasn't out there, you
were not our there. You heard no testimony on the stand.
The only individuals that could give you that information
would be the defendants, either one or both of them,
Thomas Leroy Teale and Ruth Elizabeth Chapman. And
of course you know that you have not heard from them.


‘Now, I will comment throughout my entire opening
argument to you in reference to the fact that neither
one of these defendants has seen fit to go up, raise their
right hand, take that witness stand, tell you ladies and
gentlemen of the jury exactly what did occur, explain to
you any facts or details within their knowledge so that
you would know. You would not have to—by His Honor's
instructions you can draw an adverse inference to any
fact within their knowledge that they couldn't testify to,


and they have not subjected themselves, either one or
both, to cross-examination. Now, that is—so there is no
question in your mind, **830  once again with reference
to a defendant taking the stand, none—you are—you or
I or anyone else is not required under our legal system in
these United States and under the Constitution, you can
not be made to testify against yourself or for yourself, as
far as that goes.


‘So, it is a Constitutional right, and both of these
defendants have seen fit to avail themselves of that
Constitutional right, but I say to you ladies and
gentlemen, there are many things in this case, and I will
try to point *28  them out to you, at least some, probably
not all, that these defendants are in a position to take
that stand and to testify under oath and give you facts
concerning. They have not seen fit to avail themselves of
that opportunity.


‘Now whether or not Mr. Teale had any other money
at the time or was in the habit of concealing his money
in different departments, I don't know, and ladies and
gentlemen, you don't know, because you have not had any
testimony from that witness stand, and the only person
that could clear this up for us ladies and gentlemen is the
defendant Thomas Leroy Teale. Ladies and gentlemen,
he has not seen fit to tell you about that. But certainly
we know that bogus checks are being written, and as I
recall we know that—I don't—we may infer, if you wish
to believe there is an inference which Mr. Teale could
have cleared up, that that was all the money that he had,
and he didn't clear it up, so you may draw an adverse
inference from that, that that was all the money he had,
or in fact that he—at that time he was in desperate need
of funds, and you know that through some kind of a
discussion between these two defendants in regard to Mr.
Teale shooting dice, that this was all he had.


‘Now, ladies and gentlemen, in reference to the weapons
being purchased in Reno, Nevada on October 12th,
you have heard, ladies and gentlemen, no testimony,
and you will recall clearly, you are going to have some
difficulty, you really are in reference to what is and what
isn't evidence in this case, and believe me I have a few
comments to say on that a little later on, but if you
will recall as far as evidence is concerned of the truth
of anything at all, you don't have any evidence on why
*29  these—why these pistols were purchased. Why did


Ruth Elizabeth Chapman buy two weapons? Well, you
do recall that she told on one occasion that she had had
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a pistol stolen from her vehicle, her automobile, when
she was taking a little trip across country, you remember
that testimony, and you can rely on the testimony that
you actually hear, ladies and gentlemen, from the stand.
She told that, and of course you can only rely that she
told the gentleman that, that she had had another one
stolen, and so that she needed one to replace it. But why
two, ladies and gentlemen? You don't need two. If she is
going to be attacked she wasn't going to use one in each
hand I assume to defend herself, and there is another area,
ladies and gentlemen, besides this that I mentioned to you
before, that since you have no testimony from the stand,
you must surmise from all facts and circumstances as to
the exact reason why they were purchased, because the
only one in this room that could tell you why these guns
were purchased is either one or both of the defendants.
Certainly the defendant Ruth Elizabeth Chapman could
tell you, she could tell you under oath, she could subject
herself to cross-examination, and she could tell you then
and it would be evidence before you. Once again she
has not chosen to do this. So any inference you may
draw therefrom will be an adverse inference under the
circumstances, and under the instructions of the Court. *
* *


‘So, we know, ladies and gentlemen, that they had the
motive, we know that they had the means, we know that
they had the opportunity. We also know that **831  they
were at that scene, ladies and gentlemen, they were with
that man just a matter of minutes before he was shot in
the head three times with a gun similar to People's Exhibit
No. 12. Now, if they weren't there, and I think the evidence
clearly shows they were, scientific evidence, *30  that we'll
talk about a little later. Once again, why don't they come
up and raise their right hand and tell you about it?


‘To me they are charged with serious crimes, ladies and
gentlemen. They can come up and testify and then it will
be evidence for you to consider in this case. If they had
just come up and told you about this, because they were
there. If they left the Spot Club and just went on their
way, well, of course they didn't, the evidence clearly shows
they didn't, but you may draw the adverse inference from
their refusal to come before you and raise that right hand
and incidentally, of course, subject themselves to cross-
examination.


‘I think it is not an unreasonable inference to infer at
this time if the defendants were drinking beer earlier
in the evening in Croce's, it's not unreasonable to infer


they continued drinking the same thing, therefore the two
glasses remaining that had been washed, but not put up
were the defendants'. I don't know, it is an inference, I
wasn't there, we have had no testimony whatsoever as to
what they were drinking at the Spot Club, once again,
neither one of the defendants have seen their way clear to
come up and tell you what they were drinking if it was
beer.


‘So you can see that whichever one of these defendants
shot him, and once again, ladies and gentlemen, here is an
area that I don't know who shot him, and you don't know
who shot him, because we have had no testimony from
that witness stand to tell you who shot him, and the only
two persons in this courtroom that could tell you which
one of them it was that shot him are the two defendants;
but once again, they have both decided that they will not
get up and raise their right *31  hand and testify in this
regard and subject themselves to cross-examination, so all
we know is that one of them shot him.


‘We don't know the time here, it doesn't say. We don't
have any testimony, ladies and gentlemen, in this regard,
and I might say once again in reference to this last, the
use of the name, T. L. Rosenthal, Mr. and Mrs., we don't
know why, ladies and gentlemen, that name was used.
We don't know why, ladies and gentlemen, that UZV 155
—was 156 originally on here. You don't know that, and
I don't because we haven't had the testimony from the
witness stand on it. Now we know it is in the handwriting
of Ruth Elizabeth Chapman, and there is no question
about that. She wrote it. It could be evidence, ladies and
gentlemen, for you. It could be evidence as to why she
wrote that name, and why that five was changed to a six.
We could have it. But we don't because either one or both
of the defendants, neither one, have even seen fit to take
the stand and to testify in that regard. Then this would
be evidence that you can consider. But also ladies and
gentlemen, subject to taking the oath and subject to cross-
examination.


‘We see it here in Mountain View, the Mountain View
Motel, the name of Teale, but we don't have the testimony
of the defendants and ladies and gentlemen they are the
only ones here in this case that could get up there and
tell you why they used a phony name two hours after the
crime and why they didn't put the correct license down and
whatever inference you draw you are permitted to draw
since they do not choose to tell you an adverse interest,
and I would say, ladies and gentlemen, that  **832
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it is an adverse interest to the defendants. It shows a
consciousness of guilt.


*32  ‘Now, ladies and gentlemen, what is this—first of all,
‘I thought I'd better let you know that Tom arrived here
today and we're going south tomorrow’? Now, what does
that mean? Well, I think without saying a great deal more
about it that each one of you can certainly infer as to what
it very readily could mean, especially if one has in fact
committed a robbery and kidnapped someone from the
premises and that individual has ended up dead, shot three
times in the head. And further, ladies and gentlemen, the
only other thing I can say about it is this, who can really
tell you and who could have told you from evidence, from
the witness stand, what that letter meant? Well, the only
one is Ruth Elizabeth Chapman, ladies and gentlemen. If
it didn't mean what you can reasonably infer that it means
then I say, ladies and gentlemen, she could have come up
here and testified, gotten on the witness chair. We have
had many witnesses in this case, no one I would assume
more interested than Ruth Elizabeth Chapman, or the co-
defendant, neither one took the stand. She in no way, nor
has there been any way, ladies and gentlemen, any kind of
evidence that has actually been admitted for the truth of
the evidence, in no way is there any evidence as to why she
wrote that letter, and what she meant by ‘Tom is arriving
today and we're going south.’ Once again, she did not
choose to tell you. So, we may only infer, and this will be,
of course, you will have to in your final analysis draw any
inferences from that that you feel are appropriate and are
proper—


‘He was a fugitive from justice, and he knew he was a
fugitive from justice, and he never—let's face it, there were
four F.B.I. agents and these fellows are professional and
they know what they are doing and one of them had a
gun out and he never had an opportunity *33  to use it,
and none of us here will ever know from all the testimony,
from the actual testimony on the stand why he had the
weapon with him fully loaded, because Mr. Teale has
never taken the stand in this case and testified for you.
These things are things only within his knowledge, ladies
and gentlemen. If there is any fact in this case of any
relevancy of any importance it is within the knowledge
of a defendant, and they chose not to take the stand and
tell you about it, where incidentally they are under oath
and can be cross-examined. You may draw an adverse
inference from the fact that they do not take it. I think the
inference is very clear, too, why they had this weapon here
and why he never—why it was fully loaded. Remember


there was never an opportunity to use it. The weapon was
purchased by Ruth Elizabeth Chapman. Now when he is
apprehended and fleeing from the State he had it with him
and it was fully loaded. Once again, I don't know where
the original is here, and you know the only two that can
tell us where that is.


‘Now, you recall also that when Mr. Basham took him
back in, was fingerprinting him, etc., he told him he was
wanted in California and no one mentioned anything
about Lodi, and he said that he would waive extradition,
and he also did say he said, ‘They will have a hard time
proving I was there.’ And Teale himself did mention Lodi.
Well, I don't know what he meant by that statement. I
certainly can draw my own conclusion, and you sure will
draw yours as the triers of the facts and the judges of the
facts, ladies and gentlemen, but once again Mr. Teale did
not take the stand and testify under oath in this case, and
Mr. Teale has not desired to take the stand and explain
what he meant by it. He didn't have to, of course, but once
again you can draw whatever inferences you may feel,
and the law is clear that *34  you may draw an adverse
—where a defendant does not explain and he does not
**833  choose to take the stand and explain it to you you


can draw an adverse inference.


‘Photographs. You've seen them, ladies and gentlemen,
but as you recall the doctor now is pointing, and this is
the picture of the deceased, the back of his head, as to
where he was shot in the back of the head, you recall
the other one as to where he was shot in the side of the
head, right here on the left in the general area of where the
glassess would be, I think it's a most reasonable inference,
ladies and gentlemen. Now, once again we have had no
testimony except what would seem clearly logical from
the experts, the way the body was found, where he'd been
shot, what he'd been shot with, and the position of the
glasses in relation to the body at the death scene, we had
no other testimony. Certainly none from the defendants
in this case.


‘* * * Agent Gilmore has drawn and made some notations
in reference to where that blood was located, blood found
on these shoes. Now, all we know, ladies and gentlemen,
as far as evidence in this case is concerned, is that these
shoes belonged to Ruth Elizabeth Chapman and they were
in her possession when she was apprehended in St. Joseph,
Missouri, and why do I say that's all you know? That's
all you may take into consideration, ladies and gentlemen,
because we have no other testimony on this witness stand
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in relation to any of these articles of clothing that are
actually admitted into evidence.


‘You have two box lids, two of them, and you've heard
the questions concerning them, they would indicate that
they were sent to a Mrs. Howard Smith at 2206 Castle
Avenue, St. Joseph, Missouri, and I believe it was on *35
the 11th of October, says from Thomas Teale, 1105 Del
Norte, Eureka, California, they both say essentially the
same thing, 10—11, there's no year, but I think we can
surely infer it was in 1962, and apparently from Reno.


‘Now, ladies and gentlemen, there's been a lot of talk,
suggestion, and whatever you want to call it, I'll call
it a smoke screen, in reference to these two lids that
came off, and we'll assume there was a box underneath
them, I don't think there's any question about that. Where
have you ever heard from that witness stand, ladies and
gentlemen, what was ever in those boxes? Now, you've
heard some self-serving declarations that are not admitted
into evidence because they come through someone else
who in some fashion gets testimony before you, but no
cross-examination of the original party who is giving that
kind of testimony, and you can't consider it.


‘Thank you, Your Honor. Counsel has interjected himself
into this, and he'll have every opportunity to make his
own comments, and I'm sure he'll most adequately express
himself when the times comes. I'm telling you, ladies and
gentlemen, that the only evidence that you have is that
you have two box tops. Now, he's just suggested to you,
so I'll answer this ahead of time, but the evidence is clear
that Mr. Sperling packed these boxes, but you will recall
Mr. Sperling was not at the original scene when they were
taken. Maybe it isn't unusual to infer there may have been
clothes, but what I'm getting at is this is what clothing?
You don't even know there was clothing in them when
they were shipped. It could have been other household
articles. And even if we assume it was clothing, and that's
not unreasonable because basically these are the items we
found and brought back with us to Lodi, we don't know
which clothing she shipped at this time. Couldn't this be
cleared up for us, though? It could be cleared up so *36
easily. Ruth Elizabeth Chapman is sitting right over here,
she is one of the defendants in this case and she is the
one certainly if anyone, if anyone in this room, or in this
**834  state knows what was in those boxes she is the one,


but once again she did not take the stand, raise her right
hand, and tell you about that. She didn't take the stand
at all, ladies and gentlemen, she could have come up and


told us exactly what articles were sent, so you may draw
any inferences from that that you wish to, as long as they
are reasonable.


‘Now, anything that—is clearly, and I'm sure you know by
now and I don't have to repeat it too often, anything in this
case that Mr. Teale could get up here now, he don't have to
get up here, but all of the things that have been said in this
trial and all of the physical evidence and the testimony,
he's right here in Court and could he not get up and if
there is anything to be said he has the opportunity to say
it. Otherwise, you may draw the adverse inference from
the fact that he doesn't get up there and tell you about it,
and that, ladies and gentlemen, is his defense. Mr. Fransen
said in the beginning that what happened in this case is not
as the prosecution described it. That the facts will show
an entirely different version. Well, I haven't heard any
facts, ladies and gentlemen, that show an entirely different
version.


‘We went through a business with a—dress. We held it
up, and then we pointed out the one that she's wearing
now, and frankly, ladies and gentlemen, the only one in
the Court room that can tell you whether or not it is the
same dress is Ruth Elizabeth Chapman, because you know
from the evidence no one has ever had an opportunity
to examine that dress to see whether it has been dry
cleaned, whether or not it was purchased—when *37  it
was purchased or the labels on it or anything else. All that
has been done in this thing is to wear a blue knit dress,
ladies and gentlemen, which is similar to the one that—she
is fact apparently wore on that night.


‘So. I suppose that just through the wearing of it, having
it in Court, it is hoped that you will draw something from
it, which I have heard no testimony on the stand, except
that it looks like or is similar to it. * * *


‘But what she told that doctor is not evidence in this case,
and yet you know that repeatedly and over and over and
over again Mr. Johnson in every way that he could, he
would get the story again before you. Now, why? You
know why. He did it because he hopes that you wouldn't
forget it, although he could put it and make it evidence in
this case, which it is not, and if you put Ruth Elizabeth
Chapman up on that stand to testify, so it is one way of
doing, ladies and gentlemen, if you are going to be taken in
by it, indirectly what you can't do directly, because there is
no other way that he can get that thing before you without
putting her up on that stand.
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‘But she gave a story on the night of the 17th and early
hours of the 18th. She was in San Francisco. Now, why
pick on that date so specifically if you are not—if not
to beware of that date, that you want to beware. Well,
he says, ‘You have given two different stories. Do you
have problems with blackouts or excessive drinking’, and
she says ‘No.’ And I tell you, ladies and gentlemen, that
anybody, and there is no evidence to the contrary in this
case, if you don't honestly remember what occurred and
you know, you are in a situation where there is a fugitive
warrant and you have just been arrested and you in all
honesty don't remember where you were, that is the first
thing that you are going to say. You're not going to sit up
and trump up excuses *38  and make out a story which
you know to be a lie about specific dates and times. And,
ladies and gentlemen, there is no legal evidence before you
that it is anything to the contrary, because the only one
now that can come up and tell you has not seen fit to do so.


‘* * * Mr. Johnson would have you believe that everything
she said was the **835  truth. I think there are some
instances that indicate already—I have indicated some,
the purpose of the guns, two different ideas there as to why
they were purchased, but that is the only legal purpose for
that. So it's not evidence, although Mr. Johnson again I
say argued and referred to it as though it was. We have
no evidence from the lips of Mrs. Chapman. Now, as Mr.
Ferguson told you, it is their constitutional right, and I
won't go into that again, because I think he handled it very
clearly as well as the others, but that is within her right to
do as she sees fit. But, you can consider it for the purposes
and under the circumstances that Mr. Ferguson indicated
a number of times.


‘Originally when Dr. Winkler examined her on the 31st,
I believe it was, of October, 1962, she told him that she
had forgotten after the first shot was fired, after the first
shot was fired. Since that time what has happened? The
amnesia, or disassociative state, or disassociative reaction,
which ever way you want to look at it, psychiatrically or
otherwise, seems to have backed up from Dillard Road
back up to the Spot Club, back up down Highway 99
south to just outside of Croce's, and by the time we get
through cross-examining Dr. Sheuerman it even backed
in to Croce's. A vague area. Very interesting. We could
have put it on, put the statement in. It's evidence? It's
not. Again, the sancitity and *39  worthiness of evidence
would have to come from her lips, hers on the stand
here. Why? Here again, because witnesses would be under


oath again, and I repeat, and I repeat for emphasis, they
would have to be under oath subject to cross-examination
before your very eyes so that you could evaluate it. Oh
yes. She said this and she said that. Who said it? Who
said it? Ruth Elizabeth Chapman on the stand? No. Dr.
Sheuerman said that she said it. Dr. Winkler said that
she said. Mr. Johnson said that she said. Well, it's an
interesting thing that the only witnesses who weren't here,
or weren't on the stand to be cross-examined, the only
witnesses who are alive today to the perpetration of these
offenses, are these two defendants. That's all. They don't
have to take the stand. That's been gone over many
times, but you know it would be a fine thing, very fine
deed if persons who perpetrated offenses gave a story,
put a story on by somebody else, have somebody else
speak for you—wouldn't it? It would be a very interesting
thing. You would never have the benefit of evaluating
their credibility. This is what Mr. Johnson would have
you believe that we should have done. Monday morning
quarterbacking. And I submit to you—you know, you—
you have heard much about lawyers being referred to as
‘mouthpieces.’ It's actually a very rare thing, really, that
that type of appellation is applicable to lawyers really. But,
I think you have seen a demonstration here, and I'm not
saying it in rancor, not anything of it at all, because this is
a demonstration where actually Ruth Elizabeth Chapman
is speaking through Mr. Johnson. A ‘mouthpiece.’


‘Maybe there is another reasonable one, other than the
fact that it was Adcock's blood, because all three who
were in the car had type A. Maybe there is, but  *40
you haven't heard it. You haven't heard any reasonable
explanation of that. So, you can draw an adverse inference
that it was Billy Dean Adcock's blood. * * *


‘Mr. Johnson said these several things which I will go over
again. The evidence showed here that she bought two guns
for Teale. What evidence? No witness on the stand got
up there and said specifically under oath, and the only
one that could do it would be Elizabeth Chapman herself.
This is hearsay, what she told somebody else for the sole
purpose of determining what her state of mind was at
the time. It's not evidence. There's some evidence from
her own lips through Dennis Mack as to the reason she
bought the gun, which is different than what she **836
said otherwise. Mr. Johnson said the evidence shows there
was an argument in Fresno. Here again I would say, ‘What
evidence?’ The next one—there are only two people there
to that argument, and the only way it would be evidence,
or testimony in this case, would be if either one or both of
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them got up there and said there was an argument. They
chose not to do it. You can draw an adverse inference that
that being within their knowledge, that they could explain,
whether it was or not. You can draw an inference that it
wasn't the type of argument that Mr. Johnson claims the
evidence shows, because the evidence doesn't show that at
all.


‘So far as the motive is concerned for murder in a
perpetration of a robbery, the motive was set, to gain for
their own desires and lusts and so forth, to gain from
it. It was a crime of gain, and perhaps another thing
too, in deciding—we don't know who pulled the trigger
—we may never know. The defendants haven't indicated
it, except through Teale in one—Mr. Vowell's testimony,
as to what Mr. Teale said, but that is not admissible
*41  against, and you shouldn't consider it against, Ruth


Elizabeth Chapman, but maybe the circumstances of who
pulled the trigger might have been a factor that might
have been important to you. Only two people know. They
didn't tell you. That is the way they want to proceed. But
nonetheless, you can consider that too.


‘So, in considering what happened here as to why this
person was killed, you see you can weigh these things and
decide what the motive was. You might have had some
help in deciding this very difficult task from the very only
two people remaining who were at the scene, but in their
best judgment they didn't choose to get up and tell you
about it, which you certainly can consider that fact that
they did not in the light of using your reason as I have
indicated here too.


‘You know that somebody shot Billy Dean Adcock,
and you know that it was either—it was one or even
both of these defendants, in view of your verdict, but
which one you don't know. Now, this is something that
perhaps might have been of help to you in deciding what
punishment to mete out, whether both should be punished
equally in this case, or whether there should be some
distinction between the two. It might have been helpful to
know who pulled that trigger, for if it was Ruth Elizabeth
Chapman you could well deduce that it was either her
intoxication or emotional stress or a jealousy of Teale, or
anger, and a lot of things other than the motive to destroy
a witness; whereas, with respect to Mr. Teale it would seem
to be a logical thing to conclude that he wanted to get rid
of the only eyewitness. Differences there, you see. But you
don't know. You don't know whether they did it in consort
(sic). You don't know that as far as pulling the trigger. But,


this is *42  a factor which has not been brought to light,
and you can consider that factor which has not been, from
the standpoint there have been two people that might have
explained that.


‘I have gone into the statement here and why it hasn't
been presented. If you are going to decide things such as
character and sympathy, the law says you may take into
consideration, how can you do it by a statement? Now, we
are talking about this phase of the case. This now. You
like to know that persons get—if there is something about
their character that they can tell you, or something about
their background that they can tell you, you like to hear it
from them, because you have a very serious and difficult
task, and the fact that they chose to rest upon whatever
evidence there is here in the case in chief is something that
you can consider in deciding whether or not they had been
fair with you.


**837  ‘This is the chance that they take by not having
taken the stand.’


Mr. Justice STEWART, concurring in the result.


In devising a harmless-error rule for violations of federal
constitutional rights, both the Court and the dissent
proceed as if the question were one of first impression. But
in a long line of cases, involving a variety of constitutional
claims in both state and federal prosecutions, this Court
has steadfastly rejected any notion that constitutional
violations might be disregarded on the ground that they
were ‘harmless.’ Illustrations of the principle are legion.


When involuntary confessions have been introduced at
trial, the Court has always reversed convictions regardless
of other evidence of guilt. As we stated in Lynumn v.
State of Illinois, 372 U.S. 528, 537, 83 S.Ct. 917, 922, 9
L.Ed.2d 922, the argument that the error in admitting
such a confession ‘was a harmless one * * * is an
impermissible doctrine.’ That conclusion *43  has been
accorded consistent recognition by this Court. Malinski
v. People of State of New York, 324 U.S. 401, 404, 65
S.Ct. 781, 783, 89 L.Ed. 1029; Payne v. State of Arkansas,
356 U.S. 560, 568, 78 S.Ct. 844, 850; Spano v. People
of State of New York, 360 U.S. 315, 324, 79 S.Ct. 1202,
1207, 3 L.Ed.2d 1265; Haynes v. State of Washington,
373 U.S. 503, 518—519, 83 S.Ct. 1336, 1345, 10 L.Ed.2d
513; Jackson v. Denno, 378 U.S. 368, 376—377, 84 S.Ct.
1774, 1780, 12 L.Ed.2d 908. Even when the confession is
completely ‘unnecessary’ to the conviction, the defendant
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is entitled to ‘a new trial free of constitutional infirmity.’
Haynes v. State of Washington, supra, 373 U.S., at 518—


519, 83 S.Ct., at 1346. 1


When a defendant has been denied counsel at trial, we
have refused to consider claims that this constitutional
error might have been harmless. ‘The right to have the
assistance of counsel is too fundamental and absolute
to allow courts to indulge in nice calculations as to the
amount of prejudice arising from its denial.’ Glasser v.
United States, 315 U.S. 60, 76, 62 S.Ct. 457, 467, 86
L.Ed. 680. That, indeed, was the whole point of Gideon v.
Wainwright, 372 U.S. 335, 83 S.Ct. 792, overruling Betts
v. Brady, 316 U.S. 455, 62 S.Ct. 1252, 86 L.Ed. 1595.
Even before trial, when counsel has not been provided
at a critical stage, ‘we do not stop to determine whether
prejudice resulted.’ Hamilton v. State of Alabama, 368
U.S. 52, 55, 82 S.Ct. 157, 159, 7 L.Ed.2d 114; White v.
State of Maryland, 373 U.S. 59, 60, 83 S.Ct. 1050, 10
L.Ed.2d 193.


A conviction must be reversed if the trial judge's
remuneration is based on a scheme giving him a financial
interest in the result, even if no particular prejudice is
shown and even if the defendant was clearly guilty. Tumey
v. Ohio, 273 U.S. 510, 535, 47S.Ct. 437, 445. To try
a defendant in a community that has been exposed to
publicity highly *44  adverse to the defendant is per se
ground for reversal of his conviction; no showing need
be made that the jurors were in fact prejudiced against
him. Sheppard v. Maxwell, 384 U.S. 333, 351—352, 86
S.ct. 1507, 1515, 16 L.Ed.2d 600; cf. Rideau v. State of
Louisiana, 373 U.S. 723, 727, 83 S.Ct. 1417, 1419, 10
L.Ed.2d 663. See also Estes v. State of Texas, 381 U.S.
532, 542—544, 85 S.Ct. 1628, 1632—1633, 14 L.Ed.2d
543; 381 U.S. 562—564, 85 S.Ct. 1642—1643 (Warren, C.
J., concurring); 381 U.S. 593—594, 85 S.Ct. 1665—1666
(Harlan, J., concurring).


**838  When a jury is instructed in an unconstitutional
presumption, the conviction must be overturned, though
there was ample evidence apart from the presumption
to sustain the verdict. Bollenbach v. United States, 326
U.S. 607, 614—615, 66 S.Ct. 402, 405—406, 90 L.Ed. 350.
Reversal is required when a conviction may have been
rested on a constitutionally impermissible ground, despite
the fact that there was a valid alternative ground on which
the conviction could have been sustained. Stromberg v.
People of State of California, 283 U.S. 359, 367—368,
51 S.Ct. 532, 535, 75 L.Ed. 1117; Williams v. State of


North Carolina, 317 U.S. 287, 292, 63 S.Ct. 207, 210,
87 L.Ed. 279. In a long line of cases leading up to and
including whitus v. Georgia, 385 U.S. 545, 87 S.Ct. 643,
17 L.Ed.2d 599, it has never been suggested that reversal
of convictions because of purposeful discrimination in the
selection of grand and petit jurors turns on any showing
of prejudice to the defendant.


To be sure, constitutional rights are not fungible goods.
The differing values which they represent and protect
may make a harmless-error rule appropriate for one type
of constitutional error and not for another. I would
not foreclose the possibility that a harmless-error rule
might appropriately be applied to some constitutional


violations. 2  Indeed, one source of my disagreement with
the *45  court's opinion is its implicit assumption that the
same harmless-error rule should apply indiscriminately to
all constitutional violations.


But I see no reason to break with settled procedent
in this case, and promulgate a novel rule of harmless
error applicable to clear violations of Griffin v. State of


California, 380 U.S. 609, 85 S.Ct. 1229. 3  The adoption
of any harmlesserror rule, whether the one proposed by
the Court, or by the dissent, or some other rule, commits
this Court to a case-by-case examination to determine the
extent to which we think unconstitutional comment on a
defendant's failure to testify influenced the outcome of a
particular trial. This burdensome obligation is one that we
here are hardly qualified to discharge.


A rule of automatic reversal would seem best calculated to
prevent clear violations of Griffin v. State of California.
This case is one in which the trial occurred before the
Griffin decision but which was not final on appeal until
afterwords, so the doctrine of prospectivity announced in
Tehan v. United Staes ex rel. Shott, 382 U.S. 406, 86 S.Ct.
459, 15 L.Ed.2d 453, does not reach it. But the number of
such cases is strictly limited. Prosecutors are unlikely to
indulge in clear violations of Griffin in the future, and if
they do I see no reason why the sanction of reversal should
not be the result.


For these reasons I believe it inappropriate to inquire
whether the violation of Griffin v. State of California that
occurred in this case was harmless by any standard, and
accordingly I concur in the reversal of the judgment.


**839  Mr. Justice HARLAN, dissenting.
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The Court today holds that the harmlessness of a
trial error in a state criminal prosecution, such error
*46  resulting from the allowance of prosecutorial


comment barred by the Fourteenth Amendment, must be
determined under a ‘necessary rule’ of federal law. The
Court imposes a revised version of the standard utilized in
Fahy v. State of Connecticut, 375 U.S. 85, 84 S.Ct. 229,
on state appellate courts, not because the Constitution
requires that particular standard, but because the Court
prefers it.


My understanding of our federal system, and my view
of the rationale and function of harmless-error rules
and their status under the Fourteenth Amendment,
lead me to a very different conclusion. I would hold
that a state appellate court's reasonable application of
a constitutionally proper state harmless-error rule to
sustain a state conviction constitutes an independent and
adequate state ground of judgment. Believing this to be the
situation here, I would dismiss the writ. Viator v. Stone,
336 U.S. 948, 69 S.Ct. 882, 93 L.Ed. 1104.


I.


The key to the Court's opinion can, I think, be found
in its statement that it cannot ‘leave to the States
the formulation of the authoritative laws, rules, and
remedies designed to protect people from infractions
by the States of federally guaranteed rights,’ and that
‘in the absence of appropriate congressional action ‘the
Court must fashion protective rules. The harmless-error
rule now established flows from what is seemingly
regarded as a power inherent in the Court's constitutional
responsibilities rather than from the Constitution itself.
The Court appears to acknowledge that other harmless-
error formulations would be constitutionally permissible.
It certainly indicates that Congress, for example, could


impose a different formulation. 1


I regard the Court's assumption of what amounts to
a general supervisory power over the trial of federal
*47  constitutional issues in state courts as a startling


constitutional development that is wholly out of keeping
with our federal system and completely unsupported by
the Fourteenth Amendment where the source of such
a power must be found. The Fourteenth Amendment
guarantees individuals against invasions by the States of
fundamental rights, Palko v. State of Connecticut, 302
U.S. 319, 58 S.Ct. 149, 82 L.Ed. 288 and under more recent


decisions of this Court some of the specifics of the Bill of
Rights as well. See, e.g., in the context of this case, Malloy
v. Hogan, 378 U.S. 1, 84 S.Ct. 1489, 12 L.Ed.2d 653;
Griffin v. State of California, 380 U.S. 609, 85 S.Ct. 1229.
It thus serves as a limitation on the actions of the States,
and lodges in this Court the same power over state ‘laws,
rules, and remedies' as the Court has always had over
the ‘laws, rules, and remedies' created by Congress. This
power was classically described by Chief Justice Marshall
in Marbury v. Madison, 1 Cranch 137, 178, 2 L.Ed. 60:


‘So if a law be in opposition to
the constitution; if both the law and
the constitution apply to a particular
case, so that the court must either
decide that case conformably to the
law, disregarding the constitution;
or conformably to the constitution,
disregarding the law; the court must
determine which of these conflicting
rules governs the case. * * *’


Nothing in the Fourteenth Amendment purports to give
federal courts supervisory powers, in the affirmative sense
of McNabb v. United States, 318 U.S. 332, 63 S.Ct. 608, 87
L.Ed. 819, over state courts. See **840  id., at 340—341,
63 S.Ct., at 612—613. Moreover, where the constitutional
power described by Marshall has been invoked, the Court
has always been especially reluctant to interfere with state
procedural practices. See Spencer v. Texas, 385 U.S. 554,
87 S.Ct. 648, 17 L.Ed.2d 606. From the beginning of
the federal Union, state courts have had power to decide
issues of federal law and to formulate ‘authoritative laws,
rules, and remedies' for the trial of those issues. The
primary responsibility for the trial of state criminal cases
still rests *48  upon the States, and the only constitutional
limitation upon these trials is that the laws, rules, and
remedies applied must meet constitutional requirements.
If they do not, this Court may hold them invalid. The
Court has no power, however, to declare which of
many admittedly constitutional alternatives a State may


choose. 2  To impose uniform national requirements when
alternatives are constitutionally permissible would destroy
that opportunity for broad experimentation which is the
genius of our federal system.


Even assuming that the Court has the power to fashion
remedies and procedures binding on state courts for the
protection of particular constitutional rights, I could not
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agree that a general harmless-error rule falls into that
category. The harmless-error rules now utilized by all the
States and in the federal judicial system are the product
of judicial reform early in this century. Previously most
American appellate courts, concerned about the harshness
of criminal penalties, followed the rule imposed on English
courts through the efforts of Baron Parke, and held that
any error of substance required a reversal of conviction.
See Orfield, Criminal Appeals in America 190. The reform
movement, led by authorities like Roscoe Pound and
Learned Hand, resulted in allowing courts to discontinue
*49  using reversal as a ‘necessary’ remedy for particular


errors and ‘to substitute judgment for the automatic
application of rules * * *.’ 4 Barron, Federal Practice and
Procedure s 2571, at 438. This Court summarized the need
for that development in the leading case of Koteakos v.
United States, 328 U.S. 750, 759, 66 S.Ct. 1239, 1245, 90
L.Ed. 1557:
‘s 269 (a federal harmless error provision) and similar state
legislation grew out of widespread and deep conviction
over the general course of appellate review in American
criminal causes. This was shortly, as one trial judge put it
after s 269 had become law, that courts of review, ‘tower
above the trials of criminal cases as impregnable citadels
of technicality.’ * * * (C)riminal trial became a game for
sowing reversible error in the record.'


Holding, as is done today, that a special harmless-error
rule is a necessary remedy for a particular kind of error
revives the unfortunate idea that appellate courts must act
on particular errors rather than decide on reversal by an
evaluation of the entire proceeding to determine whether
the cause as a whole has been determined according
to properly applicable law. In this case, California has
recognized the impropriety of the trial comment here
involved, and has given clear direction to state trial
courts for the future. Certainly this is the appropriate
**841  remedy for the constitutional error committed.


The challenged decision has no direct relation to federal
constitutional provisions, rather it is an analysis of the
question whetehr this admittedly improper comment had
any significant impact on the outcome of the trial. In
Kotteckos, supra, this Court described the ‘material
factors' in harmless-error determinations as ‘the character
of the proceeding, what is at stake upon its outcome, and
the relation of the error asserted to casting the balance for
decision on the case as a whole * * *.’ *50  Id., at 762,
66 S.Ct., at 1246. None of these factors has any relation
to substantive constitutional provisions, and I think the


Court errs in conceiving of an application of harmless-
error rules as a remedy designed to safeguard particular


constitutional rights. 3  It seems clear to me that harmless-
error rules concern, instead, the fundamental integrity of
the judicial proceedings as a whole.


As indicated above, I am of the opinion that the validity
of a challenged state harmless-error rule itself is a federal
constitutional question. Harmless-error rules may, as the
Court says, ‘work very unfair and mischievous results.’
And just concern can be expressed over the possibility that
state harmless-error decisions may result in the dilution of
new constitutional doctrines because of state hostility to
them. However, the record is barren of any showing that
the California courts, which have been in the vanguard
in the development of individual safeguards in criminal


trials, 4  are using their harmless-error rule to destroy
or dilute constitutional guarantees. If the contrary were
the case and the harmless-error rule itself were shown
to have resulted in a course of convictions significantly
influenced by constitutionally impermissible factors, I
think it clear that constitutional due process could not


countenance the continued application *51  of the rule. 5


And individual applications of a permissible rule would
still be subject to scrutiny as to the tenability of the
independent and adequate state ground. See Thompson v.
City of Louisville, 362 U.S. 199, 80 S.Ct. 624, 4 L.Ed.2d
654; Terre Haute & Indianapolis Railroad Co. v. State of
Indiana ex rel. Ketcham, 194 U.S. 579, 24 S.Ct. 767, 48
L.Ed. 1124; Note, The Untenable Non-federal Ground in
the Supreme Court, 74 Harv.L.Rev. 1375.


I thus see no need for this new constitutional doctrine. 6


Decision of this case should turn instead on the answers to
two questions: Is the California harmless-error provision
consistent with the guarantee of fundamental fairness
embodied in the Due Process Clause of the Fourteenth
**842  Amendment? See Palko v. Connecticut, supra.


Was its application in this instance by the California
Supreme Court a reasonable one or was the rule applied
arbitrarily to evade the underlying constitutional mandate
of fundamental fairness? These issues will now be
considered.


II.


The California harmless-error rule, is incorporated in that
State's constitution. It was first adopted by a vote of
the people in 1911 and readopted as part of the revised
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constitution in 1966. While its language allows reversal
only where there has been a ‘miscarriage of justice,’ a long
course of judicial decisions has shaped the rule in a manner
which cannot be ignored. California courts *52  will not
allow a conviction based upon an improperly obtained
confession to stand. See, e.g., People v. Dorado, 62 Cal.2d
338, 42 Cal.Rptr. 169, 398 P.2d 361; People v. Sears, 62
Cal.2d 737, 44 Cal.Rptr. 330, 401 P.2d 938. Nor will the
fact that sufficient evidence to support the conviction is
present absent the tainted evidence preclude a reversal.
See, e.g., People v. Patubo, 9 Cal.2d 537, 71 P.2d 270, 113
A.L.R. 1303; People v. Mahoney, 201 Cal. 618, 258 P. 607.
And reversal will be required when the tainted evidence
is introduced in intentional violation of constitutional
standards. See People v. Sarazzawski, 27 Cal.2d 7, 161
P.2d 934. Thus the California rule and the ‘federal rule’
today declared applicable to state adjudication are parallel


in these special instances 7  and their divergence, if any,
*53  arises from the general formulation found in the


opinions of the California Supreme Court.


In People v. Watson, 46 Cal.2d 818, 299 P.2d 243, the
California Supreme Court undertook a general discussion
of the application of the state harmless-error rule. It
declared that the ‘final test’ was ‘the ‘opinion’ of the
reviewing court, in the sense of its belief or conviction,
as to the effect of the error; and that ordinarily where
the result appears just, and it further appears that such
result would have been reached if the error had not been
committed, a reversal will not be ordered.' Reversal would
be required only when ‘it is reasonably probable that a
result **843  more favorable to the appealing party would
have been reached,’ and this judgment ‘must necessarily
be based upon reasonable probabilities rather than upon
mere possibilities; otherwise the entire purpose of the
constitutional provision would be defeated.’ 46 Cal.2d,
at 835—837, 299 P.2d, at 254—255. This formulation
may sound somewhat different from that announced
today, but on closer analysis the distinction between
probability and possibility becomes essentially esoteric.
In fact, California courts have at times equated the
California standard with the standard utilized by this
Court in Fahy v. State of Connecticut, supra. See, e.g.,
People v. Jacobson, 63 Cal.2d 319, 331, 46 Cal.Rptr. 515,
523, 405 P.2d 555, 563.


Similarly members of this Court have used a variety of
verbal formulae in deciding questions of harmless error
in federal cases, ranging from today's ‘reasonable doubt’
standard to the ability to ‘say with fair assurance * * *


that the jury was not substantially swayed * * *.’ Fiswick
v. United States, 329 U.S. 211, 218, 67 S.Ct. 224, 228,
91 L.Ed. 196. And the circuit courts have been equally
varied in their expressions. *54  United States v. Brown,
79 F.2d 321; United States v. Feinberg, 2 Cir., 140 F.2d
592; United States v. McMaster, 6 Cir., 343 F.2d 176.


Against this background the California rule can hardly be
said to be out of keeping with fundamental fairness, and I
see no reason for striking it down on its face as a violation


of the guarantee of ‘due process.' 8


III.


A summary of the evidence introduced against the
petitioners and events of the trial will make it apparent
that the application of the California rule in this case
was not an unreasonable one. California courts have
not hesitated to declare that comment has caused a
miscarriage of justice when that conclusion has been
warranted by the circumstances, see, e.g., People v. Keller,
234 Cal.App.2d 395, 44 Cal.Rptr. 432; People v. Sigal, 235
Cal.App.2d 449, 45 Cal.Rptr. 481, but the posture of this
case minimized the possible impact of the comment.


Petitioners were tried for the murder of a night club
bartender in the course of a robbery of the club. The
State established that petitioners were the last customers
remaining in the club on the night of the murder. Three
people with descriptions matching those of Chapman,
Teale, and the victim were seen leaving the club together.
The club had been ransacked and its condition indicated
that the victim had been forced out of it. He was later
shot from close range with a .22-caliber weapon and left
beside a country road. It was shown that Chapman had
purchased a similar weapon five days before the murder
and this weapon was in Teale's possession when he was
arrested. Blood matching the type of the victim was found
on the floormat of the vehicle in which Chapman and
Teale had been traveling. Other scientific testimony *55
established that the victim had been in petitioners' car.
Blood (untypable) was found on Chapman's clothes, and
blood matching the victim's was found on her shoes.
Similar evidence connected Teale with the murder.


After his arrest Teale made admissions, amounting almost
to a full confession, to a fellow prisoner and these
were introduced against him. The jury was cautioned to
disregard them as **844  against Chapman. Petitioners
pleaded not guilty, but offered no defense on the merits.
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The only defense witness was a Dr. Sheuerman who was
called by Chapman in an effort to establish a defense of
lack of capacity to form the requisite intent because of
‘disassociative reaction.’


The prosecutor's comment on petitioners' failure to
explain away or challenge the evidence presented against


them was admittedly extensive. 9  The California Supreme
Court found it harmless error for a number of reasons.
First the court noted the convincing and unchallenged
evidence presented by the State. It next observed that the
jurors were certain to take notice of petitioners' silence
whether or not there was comment since the evidence
itself cried for an explanation. I think this point crucial,
since it seems to me that this Court has confused the
impact of petitioners' silence on the jury with the impact of
the prosecution's comment upon that silence. The added
impact of that comment would seem marginal in a case of
this type where the jury must inevitably look to petitioners
for an explanation of the innuendo of the real evidence
and in Teale's case of his damaging admissions. Finally the
California Supreme Court noted that Chapman, against
whom the *56  evidence was less strong, had keyed
her defense to evidence of her mental defect, a subject
upon which the comment had not touched. From this
discriminating analysis it was concluded that another
result was not ‘reasonably probable’ absent the erroneous
comments.


I cannot see how this resolution can be thought other than
a reasonable, and therefore constitutional, application of
the California harmless-error rule.


IV.


When we consider how little is empirically known about
the workings of a jury, see Kalven & Zeisel, The American
Jury, passim, it seems to me highly inappropriate for this
Court to presume to take upon itself the power to pass
directly on the correctness of impact evaluations coming
from 50 different jurisdictions. Juries must invariably
react differently to particular items of evidence because


of local predispositions and experience factors. The state
courts, manned by local judges aware of and in touch
with the special factors affecting local criminal trials,
seem the best, and the constitutionally required, final
authority for ruling on the effect of the admission
of inadmissible evidence in state criminal proceedings,
absent the application of a fundamentally unfair rule, or
any unreasonable application of a proper rule manifesting
a purpose to defeat federal constitutional rights. Once
it appears that neither of these factors is present in
a state harmless-constitutional-error decision, federal
judicial responsibility should be at an end. This decision,
however, encompasses much more. It imposes on this
Court, in cases coming here directly from state courts,
and on the lower federal courts, in cases arising on habeas
corpus, the duty of determining for themselves whether a
constitutional error was harmless. In all but insubstantial
instances, this will entail a de novo assessment of the entire
state trial record.


*57  For one who believes that among the constitutional
values which contribute to the preservation of our
free society none ranks higher than the principles of
federalism, **845  and that this Court's responsibility
for keeping such principles intact is no less than its
responsibility for maintaining particular constitutional
rights, the doctrine announced today is a most disturbing
one. It cuts sharply into the finality of state criminal
processes; it bids fair to place an unnecessary substantial
burden of work on the federal courts; and it opens the door
to further excursions by the federal judiciary into state
judicial domains. I venture to hope that as time goes on
this new doctrine, even in its present manifestation, will be
found to have been strictly contained, still more that it will
not be pushed to its logical extremes.


I respectfully dissent.


All Citations


386 U.S. 18, 87 S.Ct. 824, 17 L.Ed.2d 705, 24 A.L.R.3d
1065


Footnotes
1 Excerpts of the prosecutor's argument are reproduced in the Appendix to this opinion.


2 The trial judge charged the jury:
‘It is a constitutional right of a defendant in a criminal trial that he may not be compelled to testify. Thus, whether or
not he does testify rests entirely on his own decision. As to any evidence or facts against him which the defendant can
reasonably be expected to deny or explain because of facts within his knowledge, if he does not testify or if, though he







Chapman v. California, 386 U.S. 18 (1967)


87 S.Ct. 824, 24 A.L.R.3d 1065, 17 L.Ed.2d 705


 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 15


does testify, he fails to deny or explain such evidence, the jury may take that failure into consideration as tending to
indicate the truth of such evidence and as indicating that among the inferences that may be reasonably drawn therefrom
those unfavorable to the defendant are the more probable. * * *’


3 Cal.Const., Art. VI, s 4 1/2:
‘No judgment shall be set aside, or new trial granted, in any case, on the ground of misdirection of the jury, or of the
improper admission or rejection of evidence, or for any error as to any matter of pleading, or for any error as to any matter
of procedure, unless, after an examination of the entire cause, including the evidence, the court shall be of the opinion
that the error complained of has resulted in a miscarriage of justice.’


4 ‘If they (the first ten amendments) are incorporated into the Constitution, independent tribunals of justice will consider
themselves in a peculiar manner the guardians of those rights; they will be an impenetrable bulwark against every
assumption of power in the Legislative or Executive; they will be naturally led to resist every encroachment upon rights
expressly stipulated for in the Constitution by the declaration of rights.’ 1 Annals of Cong., 439 (1789).


5 28 U.S.C. s 2111 provides:
‘On the hearing of any appeal or writ of certiorari in any case, the court shall give judgment after an examination of the
record without regard to errors or defects which do not affect the substantial rights of the parties.’
Fed.Rule Crim.Proc. 52(a) provides:
‘Any error, defect, irregularity or variance which does not affect substantial rights shall be disregarded.’
See also Fed.Rule Civ.Proc. 61.


6 The California statutory rule, like the federal rule, provides that ‘(a) fter hearing the appeal, the Court must give judgment
without regard to technical errors or defects, or to exceptions, which do not affect the substantial rights of the parties.’
Cal.Pen.Code s 1258.


7 The California Supreme Court in this case did not find a ‘miscarriage of justice’ as to petitioner Teale, because it found from
‘other substantial evidence, (that) the proof of his guilt must be deemed overwhelming.’ 63 Cal.2d, at 197, 45 Cal.Rptr.,
at 740, 404 P.2d, at 220.


8 See, e.g., Payne v. State of Arkansas, 356 U.S. 560, 78 S.Ct. 844, 2 L.Ed.2d 975 (coerced confession); Gideon v.
Wainwright, 372 U.S. 335, 83 S.Ct. 792, 9 L.Ed.2d 799 (right to counsel); Tumey v. State of Ohio, 273 U.S. 510, 47 S.Ct.
437, 71 L.Ed. 749 (impartial judge).


9 See generally 1 Wigmore, Evidence s 21 (3d ed. 1940).


10 Cf. Woodby v. Immigration Service, 385 U.S. 276, 87 S.Ct. 483, 17 L.Ed.2d 362.


1 None of these decisions suggests that the rejection of a harmless error rule turns on any unique evidentiary impact that
confessions may have. Haynes v. State of Washington, 373 U.S. 503, 83 S.Ct. 1336, specifically contradicts that notion.
In addition to the confession found inadmissible by this Court, the defendant in Haynes had given two prior confessions,
the admissibility of which was not disputed, and ‘substantial independent evidence’ of guilt existed. The Court accepted
the prosecution's contention that the inadmissible confession played little if any role in the conviction.


2 For example, quite different considerations are involved when evidence is introduced which was obtained in violation
of the Fourth and Fourteenth Amendments. The exclusionary rule in that context balances the desirability of deterring
objectionable police conduct against the undesirability of excluding relevant and reliable evidence. The resolution of these
values with interests of judicial economy might well dictate a harmless-error rule for such violations. Cf. Fahy v. State of
Connecticut, 375 U.S. 85, 92, 84 S.Ct. 229, 233 (dissenting opinion).


3 Earlier this Term, in O'Connor v. Ohio, 385 U.S. 92, 87 S.Ct. 252, 17 L.Ed.2d 189, we reversed a conviction on the basis
of Griffin v. State of California, 380 U.S. 609, 85 S.Ct. 1229, without pausing to consider whether the comment on the
defendant's silence might have been harmless error under the rule the Court announces today, or any other harmless-
error rule.


1 For myself, I intimate no view on congressional power with respect to state courts in this regard.


2 Cases in which lower federal courts, acting under the authority of the Fourteenth Amendment, as expanded by this Court's
decision in Reynolds v. Sims, 377 U.S. 533, 84 S.Ct. 1362, 12 L.Ed.2d 506, have promulgated their own reapportionment
plans may superficially be thought to support such a power. E.g., Reynolds v. State Election Board, D.C., 233 F.Supp.
323. But such cases are quite apart from the present one because they arise from a situation where some positive
constitutional action is a necessity and thus require the exercise of special equity powers. Here the ordinary remedy of
striking down unconstitutional harmless-error rules and applications is sufficient to deal with any problem that may arise.
There is no necessity for a State to have a harmless-error rule at all.


3 The Court indeed recognizes, as does my Brother STEWART in his concurring opinion, that errors of constitutional
dimension can be harmless, a proposition supported by ample precedent. See Snyder v. Commonwealth of
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Massachusetts, 291 U.S. 97, 54 S.Ct. 330, 78 L.Ed. 674; Motes v. United States, 178 U.S. 458, 20 S.Ct. 993, 44 L.Ed.
1150; Haines v. United States, 9 Cir., 188 F.2d 546; United States v. Donnelly, 7 Cir., 179 F.2d 227. Prsumably all errors
in the federal courts will continue to be evaluated under the single standard of 28 U.S.C. s 2111 as interpreted today.
Certainly there is nothing in the substantive provisions of the Bill of Rights which suggests any standard for assessing
the impact of their violation.


4 See, e.g., People v. Cahan, 44 Cal.2d 434, 282 P.2d 905, 50 A.L.R.2d 513; People Dorado, 62 Cal.2d 338, 42 Cal.Rptr.
169, 398 P.2d 361.


5 It is clear enough that this is not the rationale that the Court is employing. The Court would leave California free to apply its
harmless-error rule to errors of state law and must thus consider the rule itself consistent with constitutional due process.
This leaves the anomalous situation where the impact of a particular piece of evidence is to be assessed by a different
‘constitutional’ standard depending only on whether state law or federal constitutional law barred its admittance.


6 Fahy v. State of Connecticut, 375 U.S. 85, 84 S.Ct. 229, should not be deemed dispositive on such a far-reaching matter,
which was entirely passed over in the Court's opinion in that case.


7 Some special limitations on harmless error have always been respected by this Court and seem to me essential to the
fundamental fairness guaranteed by the Due Process Clauses of the Fifth and Fourteenth Amendments. These limitations
stem from what I perceive as two distinct considerations. The first is a recognition that particular types of error have
an effect which is so devastating or inherently indeterminate that as a matter of law they cannot reasonably be found
harmless. E.g., Payne v. State of Arkansas, 356 U.S. 560, 78 S.Ct. 844 (confessions); see Fahy v. State of Connecticut,
supra, at 95, 84 S.Ct. at 234 (dissenting opinion of Harlan, J.); cf. Bollenbach v. United States, 326 U.S. 607, 66 S.Ct.
402 (independently sufficient evidence). The second is a recognition that certain types of official misbehavior require
reversal simply because society cannot tolerate giving final effct to a judgment tainted with such intentional misconduct.
E.g., Berger v. United States, 295 U.S. 78, 55 S.Ct. 629, 79 L.Ed. 1314 (prosecutorial misconduct). Although they have
never been viewed in this light, I would see violations of Gideon v. Wainwright, 372 U.S. 335, 83 S.Ct. 792, 9 L.Ed.2d
799, as falling in the first category, and violations of Tumey v. Ohio, 273 U.S. 510, 47 S.Ct. 437, as falling in the second.
However, as I understand my Brother STEWART's opinion concurring in the result, he would read all such limitations
into the content of the Due Process Clause and limit the application of harmless-error rules with respect to constitutional
errors to an undefined category of instances. I think it preferable to resolve these special problems from an analysis of
the nature of the error involved rather than by an attempt to discover limitations in the policy underlying the substantive
constitutional provisions. The latter course seems to me to blur analysis and lead to distinction by fiat among equally
specific constitutional guarantees.


8 The rule was upheld by the Ninth Circuit in Sampsell v. People of State of California, 9 Cir., 191 F.2d 721, against an
attack on its constitutionality.


9 The decision in Griffin v. State of California, 380 U.S. 609, 85 S.Ct. 1229, was not announced until after the trial of the
case. Hence the trial was conducted according to what was, at the time, constitutional California law. No implication of
prosecutorial misconduct can be drawn from these circumstances.


End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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William S. NEIL, Warden,
v.


Archie Nathaniel BIGGERS.


No. 71—586.
|


Argued Oct. 18 and 19, 1972.
|


Decided Dec. 6, 1972.


Habeas corpus proceeding by state prisoner. The United
States District Court for the Middle District of Tennessee,
Nashville Division, entered judgment granting writ, and
the state appealed. The Court of Appeals, 448 F.2d 91,
affirmed, and certiorari was granted. The Supreme Court,
Mr. Justice Powell, held that United States Supreme
Court's equally divided affirmance of petitioner's state
court conviction was not an ‘actual adjudication’ barring
subsequent consideration on habeas corpus. The Court
further held that even though station house showup
may have been suggestive, and notwithstanding lapse
of seven months between crime and the confrontation,
there was no substantial likelihood of misidentification
and evidence concerning the out-of-court identification
by victim was admissible, where victim spent up to half
an hour with her assailant, victim was with assailant
under adequate artificial light in her house and under a
full moon outdoors and at least twice faced him directly
and intimately, victim's description to police included her
assailant's approximate age, height, weight, complexion,
skin texture, build, and voice, victim had ‘no doubt’ that
defendant was person who raped her, and victim made no
previous identification at any of the showups, lineups, or
photographic showings.


Affirmed in part, reversed in part, and remanded.


Mr. Justice Marshall took no part in consideration or
decision of case.


Mr. Justice Brennan concurred in part and dissented in
part and filed opinion in which Mr. Justice Douglas and
Mr. Justice Stewart concurred.


**376  *188  Syllabus *


Respondent was convicted of rape on evidence that
consisted in part of testimony **377  concerning the
victim's visual and voice identification of respondent at a
station-house showup that occurred seven months after
the rape. The victim, who had been in the presence of her
assailant a considerable time and had directly observed
him indoors and under a full moon outdoors, testified
that she had ‘no doubt’ that respondent was her assailant.
She had previously given the police a description of her
assailant, which was confirmed by a police officer. Before
the showup where she identified respondent, the victim
had made no identification of others who were presented
at previous showups, lineups, or through photographs.
The police asserted that they used the showup technique
because they had difficulty in finding for a lineup other
individuals generally fitting respondent's description as
given by the victim. The Tennessee Supreme Court's
affirmance of the conviction was affirmed here by an
equally divided Court. 390 U.S. 404, 88 S.Ct. 979, 19
L.Ed.2d 1267. Respondent then brought a habeas corpus
action in District Court. After rejecting the petitioner's
contention that this Court's affirmance constituted an
actual adjudication within the meaning of 28 U.S.C. s
2244(c) and thus barred further review of the showup
identification in a federal habeas corpus proceeding, the
District Court, noting that a lineup is relatively more
reliable than a showup, held that the confrontation here
was so suggestive as to violate due process. The Court of
Appeals affirmed. Held:


1. This Court's equally divided affirmance of respondent's
state court conviction does not, under 28 U.S.C. s 2244(c),
bar further federal relief by habeas corpus, since such an
affirmance merely ends the process of direct review but
settles no issue of law. P. 378.


2. While the station-house identification may have been
suggestive, under the totality of the circumstances the
victim's identification of respondent was reliable and was
properly allowed to go to the jury. Pp. 380—383. 448 F.2d
91, affirmed in part, reversed in part, and remanded.
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*189  Bart C. Durham III, Nashville, Tenn., for
petitioner.


Michael Meltsner, New York City, for respondent.


Opinion


Mr. Justice POWELL delivered the opinion of the Court.


In 1965, after a jury trial in a Tennessee court, respondent
was convicted of rape and was sentenced to 20 years'
imprisonment. The State's evidence consisted in part
of testimony concerning a station-house identification
of respondent by the victim. The Tennessee Supreme
Court affirmed. Biggers v. State, 219 Tenn. 553, 411
S.W.2d 696 (1967). On certiorari, the judgment of the
Tennessee Supreme Court was affirmed by an equally
divided Court. Biggers v. Tennessee, 390 U.S. 404, 88
S.Ct. 979, 19 L.Ed.2d 1267 (1968) (Marshall, J., not
participating). Respondent then brought a federal habeas
corpus action raising several claims. In reply, *190
petitioner contended that the claims were barred by 28
U.S.C. s 2244(c), which provides in pertinent part:


'In a habeas corpus proceeding
brought in behalf of a person in
custody pursuant to the judgment of
a State court, a prior judgment of the
Supreme Court of the United States
on an appeal or review by a writ
of certiorari at the instance of the
prisoner of the decision of such State
court, shall be conclusive as to all
issues of fact or law with respect to
an asserted denial of a Federal right
which constitutes ground for discharge
in a habeas corpus proceeding, actually
adjudicated by the Supreme Court
therein . . .'


The District Court held that the claims were not barred
and, after a hearing, held in an unreported opinion that the
station-house identification procedure was so suggestive
as to violate due process. The Court of Appeals affirmed.
6 Cir., 448 F.2d 91 (1971). We granted certiorari to
decide whether an affirmance by an equally divided Court
is an actual adjudication barring subsequent **378
consideration on habeas corpus, and, if not whether the


identification procedure violated due process. 405 U.S.
954, 92 S.Ct. 1167, 31 L.Ed.2d 230 (1972).


I


The intended scope of the phrase ‘actually adjudicated
by the Supreme Court’ must be determined by reference
to the peculiarities of federal court jurisdiction and the
context in which s 2244(c) was enacted. Jurisdiction to
hear state prisoner claims on habeas corpus was first
expressly conferred on the federal courts by the Judiciary
Act of 1867, c. 28, 14 Stat. 385. Thereafter, decisions
of this Court established not only that res judicata was
inapplicable, e.g., Salinger v. Loisel, 265 U.S. 224, 230,
44 S.Ct. 519, 521, 68 L.Ed. 989 (1924); *191  Fay v.
Noia, 372 U.S. 391, 423, 83 S.Ct. 822, 840, 9 L.Ed.2d
837 (1963), but also that federal courts were obliged in
appropriate cases to redetermine issues of fact and federal
law. By the same token, the Court developed a number
of limiting principles to restrain open-ended relitigation,
among them that a successive habeas corpus application
raising grounds rejected in a previous application might
be denied without reaching the merits. Salinger v. Loisel,
supra, 265 U.S., at 231, 44 S.Ct., at 521.
[1]  In 1948, Congress codified a version of the Salinger


rule in 28 U.S.C. s 2244. As redesigned and amended
in 1966, s 2244(b) shields against senseless repetition
of claims by state prisoners without endangering the
principle that each is entitled, other limitations aside, to a
redetermination of his federal claims by a federal court on
habeas corpus. With this in mind, the purpose of s 2244(c),
also enacted in 1966, becomes clear. This subsection
embodies a recognition that if this Court has ‘actually
adjudicated’ a claim on direct appeal or certiorari, a state
prisoner has had the federal redetermination to which he
is entitled. A subsequent application for habeas corpus
raising the same claims would serve no valid purpose
and would add unnecessarily to an already overburdened


system of criminal justice. 1


[2]  [3]  In this light, we review our cases explicating
the disposition ‘affirmed by an equally divided Court.’
On what was apparently the first occasion of an equal
division, *192  The Antelope, 10 Wheat. 66, 6 L.Ed.
268 (1825), the Court simply affirmed on the point of
division without much discussion. Id., at 126—127. Faced
with a similar division during the next Term, the Court
again affirmed, Chief Justice Marshall explaining that
‘the principles of law which have been argued, cannot
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be settled; but the judgment is affirmed, the court being
divided in opinion upon it.’ Etting v. Bank of United
States, 11 Wheat. 59, 78, 6 L.Ed. 419 (1826). As was later
elaborated, in such cases it is the appellant or petitioner
who asks the Court to overturn a lower court's decree.
'If the judges are divided, the reversal cannot be had, for
no order can be made. The judgment of the court below,
therefore, stands in full force. It is, indeed, the settled
practice in such case to enter a judgment of affirmance;
but this is only the most convenient mode of expressing
the fact that the cause is finally disposed of in conformity
with the action of the court below, and that that court can
proceed to enforce its judgment. The legal effect would be
the same if the appeal, or writ of error, were dismissed.'
Durant v. Essex Co., 7 Wall. 107, 112, 19 L.Ed. 154 (1869).


**379  Nor is an affirmance by an equally divided Court
entitled to precedential weight. Ohio ex rel. Eaton v. Price,
364 U.S. 263, 264, 80 S.Ct. 1463, 1464, 4 L.Ed.2d 1708
(1960). We decline to construe s 2244 (c)‘s bar as extending
to claims on which the judgment of a state court stands
because of the absence of a majority position in this Court,
and accordingly conclude that the courts below properly


reached the merits. 2


*193  II


[4]  [5]  We proceed, then, to consider respondent's due


process claim. 3  As the claim turns upon the facts, we
must first review the relevant testimony at the jury trial
and at the habeas corpus hearing regarding the rape and
the identification. The victim testified at trial that on the
evening of January 22, 1965, a youth with a butcher knife
grabbed her in the doorway to her kitchen:


'A. (H)e grabbed me from behind, and grappled—twisted
me on the floor. Threw me down on the floor.
'Q. And there was no light in that kitchen?


*194  'A. Not in the kitchen.


'Q. So you couldn't have seen him then?


'A. Yet, I could see him, when I looked up in his face.


'Q. In the dark?


'A. He was right in the doorway—it was enough light from
the bedroom shining through. Yes, I could see who he was.


'Q. You could see? No light? And you could see him and
know him then?


'A. Yes.' Tr. of Rec. in No. 237, O.T.1967, pp. 33—34.


When the victim screamed, her 12-year-old daughter came
out of her bedroom and also began to scream. The
assailant directed the victim to ‘tell her (the daughter) to
shut up, or I'll kill you both.’ She did so, and was then
walked at knifepoint about two blocks along a railroad
track, taken into a woods, and raped there. She testified
that ‘the moon was shining brightly, full moon.’ After the
rape, the assailant ran off, and she returned home, the
whole incident having taken between 15 minutes and half
an hour.


She then gave the police what the Federal District Court
characterized as ‘only **380  a very general description,’
describing him as ‘being fat and flabby with smooth skin,
bushy hair and a youthful voice.’ Additionally, though
not mentioned by the District Court, she testified at the
habeas corpus hearing that she had described her assailant
as being between 16 and 18 years old and between five
feet ten inches and six feet, tall, as weighing between 180
and 200 pounds, and as having a dark brown complexion.
This testimony was substantially corroborated by that of
a police officer who was testifying from his notes.


On several occasions over the course of the next seven
months, she viewed suspects in her home or at the police
*195  station, some in lineups and others in showups, and


was shown between 30 and 40 photographs. She told the
police that a man pictured in one of the photographs had
features similar to those of her assailant, but identified
none of the suspects. On August 17, the police called her to
the station to view respondent, who was being detained on
another charge. In an effort to construct a suitable lineup,
the police checked the city jail and the city juvenile home.
Finding no one at either place fitting respondent's unusual
physical description, they conducted a showup instead.


The showup itself consisted of two detectives walking
respondent past the victim. At the victim's request, the
police directed respondent to say ‘shut up or I'll kill you.’
The testimony at trial was not altogether clear as to
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whether the victim first identified him and then asked that
he repeat the words or made her identification after he had


spoken. 4  In any event, the victim testified that she had
‘no doubt’ about her identification. At the habeas corpus
hearing, she elaborated in response to questioning.
'A. That I have no doubt, I mean that I am sure that when
I—see, when I first laid eyes on him, I *196  knew that it
was the individual, because his face—well, there was just
something that I don't think I could ever forget. I believe—
'Q. You say when you first laid eyes on him, which time
are you referring to?


'A. When I identified him—when I seen him in the
courthouse when I was took up to view the suspect.' App.
127.


We must decide whether, as the courts below held, this
identification and the circumstances surrounding it failed
to comport with due process requirements.


III


We have considered on four occasions the scope of
due process protection against the admission of evidence
deriving from suggestive identification procedures. In
Stovall v. Denno, 388 U.S. 293, 87 S.Ct. 1967, 18 L.Ed.2d
1199 (1967), the Court held that the defendant could
claim that ‘the confrontation conducted . . . was so
unnecessarily suggestive and conductive to irreparable
mistaken identification that he was denied due process of
law.’ Id., at 301—302, 87 S.Ct., at 1972. This we held, must
be determined ‘on the totality of the circumstances.’ We
went on to find that on the facts of the case then before
us, due process was not violated, emphasizing that the
critical condition of the injured witness justified a showup
in **381  her hospital room. At trial, the witness, whose
view of the suspect at the time of the crime was brief,
testified to the out-of-court identification, as did several
police officers present in her hospital room, and also made
an in-court identification.


Subsequently, in a case where the witnesses made in-
court identifications arguably stemming from previous
exposure to a suggestive photographic array, the Court
restated the governing test:
'(W)e hold that each case must be considered on its own
facts, and that convictions based on eye *197  -witness


identification at trial following a pretrial identification
by photograph will be set aside on that ground only
if the photographic identification procedure was so
impermissibly suggestive as to give rise to a very
substantial likelihood of irreparable misidentification.'
Simmons v. United States, 390 U.S. 377, 384, 88 S.Ct. 967,
971, 19 L.Ed.2d 1247 (1968).


Again we found the identification procedure to be
supportable, relying both on the need for prompt
utilization of other investigative leads and on the
likelihood that the photographic identifications were
reliable, the witnesses having viewed the bank robbers
for periods of up to five minutes under good lighting
conditions at the time of the robbery.


The only case to date in which this Court has found
identification procedures to be violative of due process
is Foster v. California, 394 U.S. 440, 442, 89 S.Ct.
1127, 1128, 22 L.Ed.2d 402 (1969). There, the witness
failed to identify Foster the first time he confronted him,
despite a suggestive lineup. The police then arranged a
showup, at which the witness could make only a tentative
identification. Ultimately, at yet another confrontation,
this time a lineup, the witness was able to muster a
definite identification. We held all of the identifications
inadmissible, observing that the identifications were ‘all
but inevitable’ under the circumstances. Id., at 443, 89
S.Ct., at 1129.


In the most recent case of Coleman v. Alabama, 399 U.S.
1, 90 S.Ct. 1999, 26 L.Ed.2d 387 (1970), we held admissible
an in-court identification by a witness who had a fleeting
but ‘real good look’ at his assailant in the headlights of a
passing car. The witness testified at a pretrial suppression
hearing that he identified one of the petitioners among
the participants in the lineup before the police placed
the participants in a formal line. Mr. Justice Brennan
for four members of the Court stated that this evidence
could support a finding that the in-court identification was
*198  ‘entirely based upon observations at the time of the


assault and not at all induced by the conduct of the lineup.’
Id., at 5—6, 90 S.Ct., at 2001.
[6]  [7]  [8]  [9]  [10]  [11]  Some general guidelines


emerge from these cases as to the relationship between
suggestiveness and misidentification. It is, first of all,
apparent that the primary evil to be avoided is ‘a very
substantial likelihood of irreparable misidentification.’
Simmons v. United States, 390 U.S., at 384, 88 S.Ct.,
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at 971. While the phrase was coined as a standard for
determining whether an in-court identification would
be admissible in the wake of a suggestive out-of-
court identification, with the deletion of ‘irreparable’ it
serves equally well as a standard for the admissibility
of testimony concerning the out-of-court identification


itself. 5  It is **382  the likelihood of misidentification
which violates a defendant's right to due process,
and it is this which was the basis of the exclusion
of evidence in Foster. Suggestive confrontations are
disapproved because they increase the likelihood of
misidentification, and unnecessarily suggestive ones are
condemned for the further reason that the increased
chance of misidentification is gratuitous. But as Stovall
makes clear, the admission of evidence of a showup
without more does not violate due process.


[12]  What is less clear from our cases is whether,
as intimated by the District Court, unnecessary
suggestiveness *199  alone requires the exclusion of


evidence. 6  While we are inclined to agree with the courts
below that the police did not exhaust all possibilities
in seeking persons physically comparable to respondent,
we do not think that the evidence must therefore be
excluded. The purpose of a strict rule barring evidence
of unnecessarily suggestive confrontations would be to
deter the police from using a less reliable procedure where
a more reliable one may be available, and would not
be based on the assumption that in every instance the
admission of evidence of such a confrontation offends due
process. Clemons v. United States, 133 U.S.App.D.C. 27,
48, 408 F.2d 1230, 1251 (1968) (Leventhal, J., concurring);
cf. Gilbert v. California, 388 U.S. 263, 273, 87 S.Ct. 1951,
1957, 18 L.Ed.2d 1178 (1967); Mapp v. Ohio, 367 U.S.
643, 81 S.Ct. 1684, 6 L.Ed.2d 1081 (1961). Such a rule
would have no place in the present case, since both the
confrontation and the trial preceded Stovall v. Denno,
supra, when we first gave notice that the suggestiveness
of confrontation procedures was anything other than a
matter to be argued to the jury.


[13]  We turn, then, to the central question, whether
under the ‘totality of the circumstances' the identification
was reliable even though the confrontation procedure
was suggestive. As indicated by our cases, the factors
to be considered in evaluating the likelihood of
misidentification include the opportunity of the witness
to view the criminal at the time of the crime, the
witness' degree of attention, the accuracy of the witness'


prior description of the criminal, the level of certainty
demonstrated by the witness at the confrontation, and
the length of time *200  between the crime and the
confrontation. Applying these factors, we disagree with
the District Court's conclusion.


In part, as discussed above, we think the District Court
focused unduly on the relative reliability of a lineup as
opposed to a showup, the issue on which expert testimony
was taken at the evidentiary hearing. It must be kept
in mind also that the trial was conducted before Stovall
and that therefore the incentive was lacking for the
parties to make a record at trial of facts corroborating
or undermining the identification. The testimony was
addressed to the jury, and the jury apparently found the
identification reliable. Some of the State's testimony at
the federal evidentiary hearing may well have been self-
serving in that it too neatly fit the case law, but it surely
does nothing to undermine the state record, which itself
fully corroborated the identification.


We find that the District Court's conclusions on the
critical facts are unsupported by the record and clearly
erroneous. The victim spent a considerable period of time
with her assailant, up to half an hour. She was with him
under adequate artificial light in her house and under a
full moon outdoors, and at least twice, once in the house
and later in the woods, faced him directly and intimately.
She was no casual observer, but rather the victim of
one of the most **383  personally humiliating of all


crimes. 7  Her description to the police, which included the
assailant's approximate age, height, weight, complexion,
skin texture, build, and voice, might not have satisfied
Proust but was more than ordinarily thorough. She had
‘no doubt’ that respondent was the person who raped
her. In the nature of the crime, there are rarely witnesses
to a rape other than the victim, who often has a limited


*201  opportunity of observation. 8  The victim here, a
practical nurse by profession, had an unusual opportunity
to observe and identify her assailant. She testified at the
habeas corpus hearing that there was something about his
face ‘I don't think I could ever forget.’ App. 127.
[14]  There was, to be sure, a lapse of seven months


between the rape and the confrontation. This would be
a seriously negative factor in most cases. Here, however,
the testimony is undisputed that the victim made no
previous identification at any of the showups, lineups,
or photographic showings. Her record for reliability
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was thus a good one, as she had previously resisted
whatever suggestiveness inheres in a showup. Weighing
all the factors, we find no substantial likelihood of
misidentification. The evidence was properly allowed to


go to the jury. 9


Affirmed in part, reversed in part, and remanded.


Mr. Justice MARSHALL took no part in the
consideration or decision of this case.


Mr. Justice BRENNAN, with whom Mr. Justice
DOUGLAS and Mr. Justice STEWART concur,
concurring in part and dissenting in part.


We granted certiorari in this case to determine whether
our affirmance by an equally divided Court f respondent's
state conviction constitutes an actual adjudication *202
within the meaning of 28 U.S.C. s 2244(c), adn thus bars
subsequent consideration of the same issues on federal
habeas corpus. The Court holds today that such an
affirmance does not bar further federal relief, and I fully
concur in that aspect of the Court's opinion. Regrettably,
however, the Court also addresses the merits and delves
into the factual background of the case to reverse the
District Court's finding, upheld by the Court of Appeals,
that under the ‘totality of the circumstances,’ the pre-
Stovall showup was so impermissibly suggestive as to
give rise to a substantial likelihood of misidentification.
This is an unjustified departure from our long-established
practice not to reverse findings of fact concurred in by two
lower courts unless shown to be clearly erroneous. See,
e.g., Blau v. Lehman, 368 U.S. 403, 408—409, 82 S.Ct.
451, 454—455, 7 L.Ed.2d 403 (1962); Faulkner v. Gibbs,
338 U.S. 267, 268, 70 S.Ct. 25, 94 L.Ed. 62 (1949); United
States v. Dickinson, 331 U.S. 745, 751, 67 S.Ct. 1382,
1386, 91 L.Ed. 1789 (1947); United States v. Commercial
Credit Co., 286 U.S. 63, 67, 52 S.Ct. 467, 468, 76 L.Ed.
978 (1932); United States v. Chemical Foundation, 272
U.S. 1, 14, 47 S.Ct. 1, 6, 71 L.Ed. 131 (1926); Baker v.
Schofield, 243 U.S. 114, 118, 37 S.Ct. 333, 334, 61 L.Ed.
626 (1917); Towson v. Moore, 173 U.S. 17, 24 19 S.Ct. 332,
334, 43 L.Ed. 597 (1899); cf. Boulden v. Holman, 394 U.S.
478, 480—481, 89 S.Ct. 1138, 1139—1140, 22 L.Ed.2d 433
(1969).


**384  As the Court recognizes, a pre-Stovall
identification obtained as a result of an unnecessarily


suggestive showup may still be introduced in evidence if,
under the ‘totality of the circumstances,’ the identification
retains strong indicia of reliability. After an extensive
hearing and careful review of the state court record,
however, the District Court found that, under the
circumstances of this case, there existed an intolerable
risk of misidentification. Moreover, in making this
determination, the court specifically found that ‘the
complaining witness did not get an opportunity to obtain
a good view of the suspect during the commission of the
crime,’ ‘the show-up confrontation was not conducted
near the time of the alleged crime, but, rather, some seven
months after its commission,’ *203  and the complaining
witness was unable to give ‘a good physical description
of her assailant’ to the police. App. 41—42. The Court of
Appeals, which conducted its own review of the record,
upheld the District Court's findings in their entirety. 448
F.2d 91, 95 (CA6 1971).


Although this case would seem to fall squarely within
the bounds of the ‘two-court’ rule, the Court seems to
suggest that the rule is ‘inapplicable here’ because ‘this
is a habeas corpus case in which the facts are contained
primarily in the state court record (equally available to
us as to the federal courts below) . . ..’ Ante, at 379 n.
3. The ‘two-court’ rule, however, rests upon more than
mere deference to the trier of fact who has a firsthand
opportunity to observe the testimony and to gauge the
credibility of witnesses. For the rule also serves as an
indispensable judicial ‘time-saver,’ making it unnecessary
for this Court to waste scarce time and resources on
minor factual questions which have already been accorded
consideration by two federal courts and whose resolution
is without significance except to the parties immediately
involved. Thus, the ‘two-court’ rule must logically apply
even where, as here, the lower courts' findings of fact are
based primarily upon the state court record.


The Court argues further, however, that the rule is
irrelevant here because, in its view, ‘the dispute between
the parties is not so much over the elemental facts as
over the constitutional significance to be attached to
them.’ Ante, at 379 n. 3. I cannot agree. Even a cursory
examination of the Court's opinion reveals that its concern
is not limited solely to the proper application of legal
principles but, rather, extends to an essentially de novo
inquiry into such ‘elemental facts' as the nature of the
victim's opportunity to observe the assailant and the type
of description the victim gave *204  the police at the time
of the crime. And although we might reasonably disagree
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with the lower courts' findings as to such matters, the ‘two-
court’ rule wisely inhibits us from cavalierly substituting
our own view of the facts simply because we might adopt
a different construction of the evidence or resolve the
ambiguities differently. On the contrary, these findings
are ‘final here in the absence of very exceptional showing
of error.’ Comstock v. Group of Institutional Investors,
335 U.S. 211, 214, 68 S.Ct. 1454, 1456, 92 L.Ed. 1911
(1948). The record before us is simply not susceptible of


such a showing and, indeed, the petitioner does not argue
otherwise. I would therefore dismiss the writ of certiorari
as improvidently granted insofar as it relates to Question
2 of the Questions Presented.


All Citations


409 U.S. 188, 93 S.Ct. 375, 34 L.Ed.2d 401


Footnotes
* The syllabus constitutes no part of the opinion of the Court but has been prepared by the Reporter of Decisions for the


convenience of the reader. See United States v. Detroit Timber & Lumber Co., 200 U.S. 321, 337, 26 S.Ct. 282, 287,
50 L.Ed. 499.


1 The legislative history adds little. The Senate Report states, cryptically, that ‘(t)his subsection is intended to give a
conclusive presumption only to actual adjudications of Federal rights, by the Supreme Court, and not to give such a
presumption to mere denials of writs of certiorari.’ S.Rep.No. 1797, 89th Cong., 2d Sess., 2 (1966); U.S.Code Cong.
& Admin.News, p. 3664. We conclude from this only that Congress did not expressly address itself to the effect of an
affirmance by an equally divided Court. Nor is this surprising in view of the rarity of such divided affirmances in criminal
cases.


2 We have been aided, and are confirmed in this view, by the thoughtful opinion of Judge Mansfield in United States ex
rel. Radich v. Criminal Ct. of City of New York, 459 F.2d 745 (CA2 1972), pet. for cert. pending sub nom. Ross v. Radich,
No. 71—1510.


3 The dissent would have us decline to address the merits because the District Court, after an evidentiary hearing, found due
process to have been violated, and the Court of Appeals—after reviewing the entire record—found that ‘the conclusions
of fact of the District Judge are (not) clearly erroneous.’ 448 F.2d 91, 95. It is said that we should not depart from ‘our long-
established practice not to reverse findings of fact concurred in by two lower courts unless shown to be clearly erroneous.’
Post, at 383. This rule of practice, under which the Court does not lightly overturn the concurrent findings of fact of two
lower federal courts, is a salutary one to be followed where applicable. We think it inapplicable here where the dispute
between the parties is not so much over the elemental facts as over the constitutional significance to be attached to
them. Moreover, this is a habeas corpus case in which the facts are contained primarily in the state court record (equally
available to us as to the federal courts below) and where the evidentiary hearing in the District Court purported to be
‘confined’ to two specific issues which we deem not controlling. Of the nine cases cited in the dissenting opinion in support
of the rule of practice urged upon us, eight of them involved civil litigation in the federal system. Only one of the cases
cited, Boulden v. Holman, 394 U.S. 478, 89 S.Ct. 1138, 22 L.Ed.2d 433 (1969), involved a habeas corpus review and
the Court simply held—on the basis of ‘an independent study of the entire record’—that the conclusion reached by the
District Court and the Court of Appeals ‘was justified.’ 394 U.S., at 480, 481, 89 S.Ct., at 1140.


4 At trial, one of the police officers present at the identification testified explicitly that the words were spoken after the
identification. The victim testified:
'Q. What physical characteristics, if any, caused you to be able to identify him?
'A. First of all,—uh—his size,—next I could remember his voice.
'Q. What about his voice? Describe his voice to the Jury.
'A. Well, he has the voice of an immature youth—I call it an immature youth. I have teen-age boys. And that was the first
thing that made me think it was the boy.' Tr. of Rec. in No. 237, O.T.1967, p. 17.
The colloquy continued, with the victim describing the voice and other physical characteristics. At the habeas corpus
hearing, the victim and all of the police witnesses testified that a visual identification preceded the voice identification.
App. 80, 123, 134.


5 See Clemons v. United States, 133 U.S.App.D.C. 27, 47, 408 F.2d 1230, 1250 (1968) (McGowan, J., for the court en
banc), cert. denied, 394 U.S. 964, 89 S.Ct. 1318, 22 L.Ed.2d 567 (1969). In the present case, there has been controversy,
in our view irrelevant, over whether, as she testified at the habeas corpus hearing, the victim actually made an in-court
identification. While we think it evident from the many testimonial links between her out-of-court identification and ‘the
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defendant’ before her in court that the answer is ‘yes,’ we recognize that if the testimony concerning the out-of-court
identification was inadmissible, the conviction must be overturned.


6 The District Court stated:
'In this case it appears to the Court that a line-up, which both sides admit is generally more reliable than a show-up, could
have been arranged. The fact that this was not done tended needlessly to decrease the fairness of the identification
process to which petitioner was subjected.' App. 42.


7 See United States ex rel. Phipps v. Follette, 428 F.2d 912, 915—916 (CA2) (Friendly, J.), cert. denied, 400 U.S. 908,
91 S.Ct. 151, 27 L.Ed.2d 146 (1970).


8 Respondent attaches some weight to the failure of the victim's daughter to identify him. Apart from the fact that this does
not bear directly on the reliability of her mother's identification the girl was only 12 years old and had as best we can tell
only a very brief view of the assailant from across the room.


9 Respondent's habeas corpus petition raised a number of other claims, including one challenging the legality of his
detention at the time he was viewed by the victim. The courts below did not address these claims, nor do we.


End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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Defendant was convicted before the United States District
Court for the Eastern District of Texas of bank robbery,
and he appealed. The Court of Appeals, 358 F.2d 557,
reversed the conviction and ordered a new trial, and
certiorari was granted. The United States Supreme Court,
Mr. Justice Brennan, held that post-indictment lineup
was critical stage of prosecution at which defendant was
as much entitled to aid of counsel as at trial itself,
and thus both defendant and his counsel should have
been notified of impending lineup, and counsel's presence
should have been requisite to conduct of lineup, in absence
of intelligent waiver.
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Attorneys and Law Firms


**1928  *219  Beatrice Rosenberg, Washington, D.C.,
for petitioner.


Weldon Holcomb, Tyler, Tex., for respondent.


Opinion


Mr. Justice BRENNAN delivered the opinion of the
Court.


The question here is whether courtroom identifications
of an accused at trial are to be excluded from evidence
because the accused was exhibited to the witnesses before
trial at a post-indictment lineup conducted for *220
identification purposes without notice to and in the
absence of the accused's appointed counsel.


The federally insured bank in Eustace, Texas, was robbed
on September 21, 1964. A man with a small strip of tape
on each side of his face entered the bank, pointed a pistol
at the female cashier and the vice president, the only
persons in the bank at the time, and forced them to fill
a pillowcase with the bank's money. The man then drove
away with an accomplice who had been waiting in a stolen
car outside the bank. On March 23, 1965, an indictment
was returned against respondent, Wade, and two others
for conspiring to rob the bank, and against Wade and the
accomplice for the robbery itself. Wade was arrested on
April 2, and counsel was appointed to represent him on
April 26. Fifteen days later an FBI agent, without notice to
Wade's lawyer, arranged to have the two bank employees
observe a lineup **1929  made up of Wade and five or
six other prisoners and conducted in a courtroom of the
local county courthouse. Each person in the line wore
strips of tape such as allegedly worn by the robber and
upon direction each said something like ‘put the money in
the bag,’ the words allegedly uttered by the robber. Both
bank employees identified Wade in the lineup as the bank
robber.


At trial the two employees, when asked on direct
examination if the robber was in the courtroom, pointed
to Wade. The prior lineup identification was then
elicited from both employees on cross-examination. At
the close of testimony, Wade's counsel moved for a
judgment of acquittal or, alternatively, to strike the
bank officials' courtroom identifications on the ground
that conduct of the lineup, without notice to and in
the absence of his appointed counsel, violated his Fifth
Amendment privilege against self-incrimination and his
Sixth Amendment right to the assistance of counsel.
The motion was denied, and Wade was convicted. The
*221  Court of Appeals for the Fifth Circuit reversed


the conviction and ordered a new trial at which the in-
court identification evidence was to be excluded, holding
that, though the lineup did not violate Wade's Fifth
Amendment rights, ‘the lineup, held as it was, in the
absence of counsel, already chosen to represent appellant,
was a violation of his Sixth Amendment rights * * *.’ 358
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F.2d 557, 560. We granted certiorari, 385 U.S. 811, 87
S.Ct. 81, 17 L.Ed.2d 53, and set the case for oral argument
with No. 223, Gilbert v. State of California, 388 U.S. 263,
87 S.Ct. 1951, 18 L.Ed.2d 1178, and No. 254, Stovall v.
Denno, 386 U.S. 293, 87 S.Ct. 1967, 18 L.Ed.2d 1199,
which present similar questions. We reverse the judgment
of the Court of Appeals and remand to that court with
direction to enter a new judgment vacating the conviction
and remanding the case to the District Court for further
proceedings consistent with this opinion.


I.


Neither the lineup itself nor anything shown by this record
that Wade was required to do in the lineup violated
his privilege against self-incrimination. We have only
recently reaffirmed that the pivilege ‘protects an accused
only from being compelled to testify against himself, or
otherwise provide the State with evidence of a testimonial
or communicative nature * * *.’ Schmerber v. State of
California, 384 U.S. 757, 761, 86 S.Ct. 1826, 1830, 16
L.Ed.2d 908. We there held that compelling a suspect
to submit to a withdrawal of a sample of his blood
for analysis for alcohol content and the admission in
evidence of the analysis report were not compulsion to
those ends. That holding was supported by the opinion
in Holt v. United States, 218 U.S. 245, 31 S.Ct. 2, 54
L.Ed. 1021, in which case a question arose as to whether
a blouse belonged to the defendant. A witness testified
at trial that the defendant put on the blouse and it had
fit him. The defendant argued that the admission of the
testimony was error because compelling him to put on the
blouse was a violation of his privilege. The Court *222
rejected the claim as ‘an extravagant extension of the Fifth
Amendment,’ Mr. Justice Holmes saying for the Court:
‘(T)he prohibition of compelling a man in a criminal court
to be witness against himself is a prohibition of the use of
physical or moral compulsion to extort communications
from him, not an exclusion of his body as evidence when
it may be material.’ 218 U.S., at 252—253, 31 S.Ct. at 6.


The Court in Holt, however, put aside any constitutional
questions which might be involved in compelling an
accused, as here, to exhibit himself before victims of or
witnesses to an alleged crime; the Court stated, ‘we need
now consider how far a court would go in compelling
**1930  a man to exhibit himself.’ Id., at 253, 31 S.Ct. at


6. 1


[1]  [2]  [3]  We have no doubt that compelling the
accused merely to exhibit his person for observation by a
prosecution witness prior to trial involves no compulsion
of the accused to give evidence having testimonial
significance. It is compulsion of the accused to exhibit
his physical characteristics, not compulsion to disclose
any knowledge he might have. It is no different from
compelling Schmerber to provide a blood sample or Holt
to wear the blouse, and, as in those instances, is not
within the cover of the privilege. Similarly, compelling
Wade to speak within hearing distance of the witnesses,
even to utter words purportedly uttered by the robber,
was not compulsion to utter statements of a ‘testimonial’
nature; he was required to use his voice as an identifying
*223  physical characteristic, not to speak his guilt. We


held in Schmerber, supra, 384 U.S. at 761, 86 S.Ct. at
1830, that the distinction to be drawn under the Fifth
Amendment privilege against self-incrimination is one
between an accused's ‘communications' in whatever form,
vocal or physical, and ‘compulsion which makes a suspect
or accused the source of ‘real or physical evidence,“
Schmerber, supra, at 764, 86 S.Ct. at 1832. We recognized
that ‘both federal and state courts have usually held
that * * * (the privilege) offers no protection against
compulsion to submit to fingerprinting, photography, or
measurements, to write or speak for identification, to
appear in court, to stand, to assume a stance, to walk,
or to make a particular gesture.’ Id., at 764, 86 S.Ct. at
1832. None of these activities becomes testimonial within
the scope of the privilege because required of the accused
in a pretrial lineup.


Moreover, it deserves emphasis that this case presents no
question of the admissibility in evidence of anything Wade
said or did at the lineup which implicates his privilege.
The Government offered no such evidence as part of its
case, and what came out about the lineup proceedings on
Wade's cross-examination of the bank employees involved
no violation of Wade's privilege.


II.


The fact that the lineup involved no violation of
Wade's privilege against self-incrimination does not,
however, dispose of his contention that the courtroom
identifications should have been excluded because the
lineup was conducted without notice to and in the absence
of his counsel. Our rejection of the right to counsel claim
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in Schmerber rested on our conclusion in that case that
‘(n)o issue of counsel's ability to assist petitioner in respect
of any rights he did possess is presented.’ 384 U.S., at 766,
86 S.Ct. at 1833. In contrast, in this case it is urged that
the assistance of counsel at the lineup was indispensable
*224  to protect Wade's most basic right as a criminal


defendant—his right to a fair trial at which the witnesses
against him might be meaningfully cross-examined.
[4]  The Framers of the Bill of Rights envisaged a broader


role for counsel than under the practice then prevailing in
England of merely advising his client in ‘matters of law,’


and eschewing any responsibility for ‘matters of fact.' 2


The constitutions in at least 11 of the 13 States expressly
or impliedly abolished **1931  this distinction. Powell v.
State of Alabama, 287 U.S. 45, 60—65, 53 S.Ct. 55, 60
—62, 77 L.Ed. 158; Note, 73 Yale L.J. 1000, 1030—1033
(1964). ‘Though the colonial provisions about counsel
were in accord on few things, they agreed on the necessity
of abolishing the facts-law distinction; the colonists
appreciated that if a defendant were forced to stand alone
against the state, his case was foredoomed.’ 73 Yale L.J.,
supra, at 1033—1034. This background is reflected in the
scope given by our decisions to the Sixth Amendment's
guarantee to an accused of the assistance of counsel for
his defense. When the Bill of Rights was adopted, there


were no organized police forces as we know them today. 3


The accused confronted the prosecutor and the witnesses
against him, and the evidence was marshalled, largely
at the trial itself. In contrast, today's law enforcement
machinery involves critical confrontations of the accused
by the prosecution at pretrial proceedings where the
results might well settle the accused's fate and reduce the
trial itself to a mere formality. In recognition of these
realities of modern criminal prosecution, our cases have
construed the Sixth Amendment guarantee to apply to
‘critical’ stages of the proceedings. The guarantee reads:
‘In all criminal *225  prosecutions, the accused shall enjoy
the right * * * to have the Assistance of Counsel for his
defence.’ (Emphasis supplied.) The plain wording of this
guarantee thus encompasses counsel's assistance whenever
necessary to assure a meaningful ‘defence.’


As early as Powell v. State of Alabama, supra, we
recognized that the period from arraignment to trial was
‘perhaps the most critical period of the proceedings * *
*,’ id., at 57, 53 S.Ct. at 59, during which the accused
‘requires the guiding hand of counsel * * *,’ id., at 69,
53 S.Ct. at 64 if the guarantee is not to prove an empty


right. That principle has since been applied to require
the assistance of counsel at the type of arraignment—
for example, that provided by Alabama—where certain
rights might be sacrificed or lost: ‘What happens there
may affect the whole trial. Available defenses may be
irretrievably lost, if not then and there asserted * * *.’
Hamilton v. State of Alabama, 368 U.S. 52, 54, 82 S.Ct.
157, 159, 7 L.Ed.2d 114. See White v. State of Maryland,
373 U.S. 59, 83 S.Ct. 1050, 10 L.Ed.2d 193. The principle
was also applied in Massiah v. United States, 377 U.S.
201, 84 S.Ct. 1199, 12 L.Ed.2d 246, where we held that
incriminating statements of the defendant should have
been excluded from evidence when it appeared that they
were overheard by federal agents who, without notice to
the defendant's lawyer, arranged a meeting between the
defendant and an accomplice turned informant. We said,
quoting a concurring opinion in Spano v. People of State
of New York, 360 U.S. 315, 326, 79 S.Ct. 1202, 1209, 3
L.Ed.2d 1265, that ‘(a)nything less * * * might deny a
defendant ‘effective representation by counsel at the only
stage when legal aid and advice would help him.‘‘ 377 U.S.,
at 204, 84 S.Ct. at 1202.


In Escobedo v. State of Illinois, 378 U.S. 478, 84 S.Ct.
1758, 12 L.Ed.2d 977, we drew upon the rationale of
Hamilton and Massiah in holding that the right to counsel
was guaranteed at the point where the accused, prior to
arraignment, was subjected to secret interrogation despite
repeated requests to see his lawyer. We again noted the
necessity of counsel's presence *226  if the accused was
to have a fair opportunity to present a defense at the trial
itself:
‘The rule sought by the State here, however, would make
the trial no more than an appeal from the interrogation;
and the ‘right to use counsel at the formal trial (would be)
a very hollow thing (if), for all practical purposes, **1932
the conviction is already assured by pretrial examination’.
* * * ‘One can imagine a cynical prosecutor saying: ‘Let
them have the most illustrious counsel, now. They can't
escape the noose. There is nothing that counsel can do for
them at the trial.‘‘’ 378 U.S., at 487—488, 84 S.Ct. at 1763.


Finally in Miranda v. State of Arizona, 384 U.S. 436,
86 S.Ct. 1602, 16 L.Ed.2d 694, the rules established
for custodial interrogation included the right to the
presence of counsel. The result was rested on our
finding that this and the other rules were necessary to
safeguard the privilege against self-incrimination from
being jeopardized by such interrogation.
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[5]  [6]  [7]  Of course, nothing decided or said in the
opinions in the cited cases links the right to counsel only
to protection of Fifth Amendment rights. Rather those
decisions ‘no more than (reflect) a constitutional principle
established as long ago as Powell v. Alabama * * *.’
Massiah v. United States, supra, 377 U.S. at 205, 84 S.Ct.
at 1202. It is central to that principle that in addition to


counsel's presence at trial, 4  the accused is guaranteed that
he need not stand alone against the State at any stage of
the prosecution, formal or informal, in court or out, where
counsel's absence might derogate from the accused's right


to a fair trial. 5  The security of that right is as much the
aim of the right to counsel as it is of the other guarantees of
the *227  Sixth Amendment—the right of the accused to
a speedy and public trial by an impartial jury, his right to
be informed of the nature and cause of the accusation, and
his right to be confronted with the witnesses against him
and to have compulsory process for obtaining witnesses
in his favor. The presence of counsel at such critical
confrontations, as at the trial itself, operates to assure that
the accused's interests will be protected consistently with
our adversary theory of criminal prosecution. Cf. Pointer
v. State of Texas, 380 U.S. 400, 85 S.Ct. 1065, 13 L.Ed.2d
923.


[8]  In sum, the principle of Powell v. Alabama and
succeeding cases requires that we scrutinize any pretrial
confrontation of the accused to determine whether the
presence of his counsel is necessary to preserve the
defendant's basic right to a fair trial as affected by his right
meaningfully to cross-examine the witnesses against him
and to have effective assistance of counsel at the trial itself.
It calls upon us to analyze whether potential substantial
prejudice to defendant's rights inheres in the particular
confrontation and the ability of counsel to help avoid that
prejudice.


III.


[9]  The Government characterizes the lineup as a mere
preparatory step in the gathering of the prosecution's
evidence, not different—for Sixth Amendment purposes
—from various other preparatory steps, such as
systematized or scientific analyzing of the accused's
fingerprints, blood sample, clothing, hair, and the like.
We think there are differences which preclude such stages
being characterized as critical stages at which the accused
has the right to the presence of his counsel. Knowledge


of the techniques of science and technology is sufficiently
available, and the variables in techniques few enough,
that the accused has the opportunity for a meaningful
confrontation of the Government's case at *228  trial
through the ordinary processes of cross-examination
of the Government's **1933  expert witnesses and the
presentation of the evidence of his own experts. The denial
of a right to have his counsel present at such analyses does
not therefore violate the Sixth Amendment; they are not
critical stages since there is minimal risk that his counsel's
absence at such stages might derogate from his right to a
fair trial.


IV.


But the confrontation compelled by the State between
the accused and the victim or witnesses to a crime to
elicit identification evidence is peculiarly riddled with
innumerable dangers and variable factors which might
seriously, even crucially, derogate from a fair trial. The
vagaries of eyewitness identification are well-known;
the annals of criminal law are rife with instances of


mistaken identification. 6  Mr. Justice Frankfurter once
said: ‘What is the worth of identification testimony even
when uncontradicted? The identification of strangers
is proverbially untrustworthy. The hazards of such
testimony are established by a formidable number of
instances in the records of English and American trials.
These instances are recent—not due to the brutalities
of ancient criminal procedure.’ The Case of Sacco and
Vanzetti 30 (1927). A major factor contributing to the
high incidence of miscarriage of justice from mistaken
identification has been the degree of suggestion inherent in
the manner in which the prosecution presents the suspect
to witnesses for pretrial identification. A commentator
*229  has observed that ‘(t)he influence of improper


suggestion upon identifying witnesses probably accounts
for more miscarriages of justice than any other single
factor—perhaps it is responsible for more such errors
than all other factors combined.’ Wall, Eye-Witness
Identification in Criminal Cases 26. Suggestion can be
created intentionally or unintentionally in many subtle


ways. 7  And the dangers for the suspect are particularly
grave when the witness' opportunity for observation was
insubstantial, and thus his susceptibility to suggestion the
greatest.
[10]  Moreover, ‘(i)t is a matter of common experience


that, once a witness has picked out the accused at the line-
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up, he is not likely to go back on his word later on, so that
in practice the issue of identity may (in the absence of other
relevant evidence) for all practical purposes be determined


there and then, before the trial.' 8


The pretrial confrontation for purpose of identification
may take the form of a lineup, also known as
an ‘identification parade’ or ‘showup,’ as in the
present case, or presentation of the suspect alone
to the witness, as in Stovall v. Denno, supra. It is
obvious that risks of suggestion attend either form
of confrontation and increase the dangers inhering in


eyewitness identification. 9  But *230  as is the **1934
case with secret interrogations, there is serious difficulty
in depicting what transpires at lineups and other forms
of identification confrontations. ‘Privacy results in secrecy
and this in turn results in a gap in our knowledge as to
what in fact goes on * * *.’ Miranda v. State of Arizona,
supra, 384 U.S. at 448, 86 S.Ct. at 1614. For the same
reasons, the defense can seldom reconstruct the manner
and mode of lineup identification for judge or jury at
trial. Those participating in a lineup with the accused may


often be police officers; 10  in any event, the participants'


names are rarely recorded or divulged at trial. 11  The
impediments to an objective observation are increased
when the victim is the witness. Lineups are prevalent in
rape and robbery prosecutions and present a particular
hazard that a victim's understandable outrage may excite


vengeful or spiteful motives. 12  In any event, neither
witnesses nor lineup participants are apt to be alert for
conditions prejudicial to the suspect. And if they were, it
would likely be of scant benefit to the suspect since neither
witnesses nor lineup participants are likely to be schooled


in the detection of suggestive influences. 13  Improper
influences *231  may go undetected by a suspect, guilty
or not, who experiences the emotional tension which
we might expect in one being confronted with potential


accusers. 14  Even when he does observe abuse, if he has a
criminal record he may be reluctant to take the stand and
open up the admission of prior convictions. Moreover any
protestations by the suspect of the fairness of the lineup


made at trial are likely to be in vain; 15  the jury's choice
is between the accused's unsupported version and that of


the police officers present. 16  In short, the accused's *232
inability effectively to reconstruct at trial any unfairness
that occurred at the **1935  lineup may deprive him of


his only opportunity meaningfully to attack the credibility
of the witness' courtroom identification.


What facts have been disclosed in specific cases about
the conduct of pretrial confrontations for identification
illustrate both the potential for substantial prejudice to the
accused at that stage and the need for its revelation at trial.
A commentator provides some striking examples:
‘In a Canadian case * * * the defendant had been picked
out of a lineup of six men, of which he was the only
Oriental. On other cases, a black-haired suspect was
placed among a group of light-haired persons, tall suspects
have been made to stand with short nonsuspects, and, in a
case where the perpetrator of the crime was known to be a
youth, a suspect under twenty was placed in a lineup with


five other persons, all of whom were forty or over.' 17


Similarly state reports, in the course of describing prior
identifications admitted as evidence of guilt, reveal *233
numerous instances of suggestive procedures, for example,
that all in the lineup but the suspect were known to


the identifying witness, 18  that the other participants in
a lineup were grossly dissimilar in appearance to the


suspect, 19  that only the suspect was required to wear


distinctive clothing which the culprit allegedly wore, 20


that the witness is told by the police that they have caught
the culprit after which the defendant is brought before the


witness alone or is viewed in jail, 21  that the suspect is


pointed out before **1936  or during a lineup, 22  and that
the participants in the lineup are asked to try on an article


of clothing which fits only the suspect. 23


The potential for improper influence is illustrated by the
circumstances, insofar as they appear, surrounding the
prior identifications in the three cases we decide today. In
the present case, the testimony of the identifying *234
witnesses elicited on cross-examination revealed that those
witnesses were taken to the courthouse and seated in
the courtroom to await assembly of the lineup. The
courtroom faced on a hallway observable to the witnesses
through an open door. The cashier testified that she saw
Wade ‘standing in the hall’ within sight of an FBI agent.
Five or six other prisoners later appeared in the hall. The
vice president testified that he saw a person in the hall in
the custody of the agent who ‘resembled the person that


we identified as the one that had entered the bank.' 24
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The lineup in Gilbert, supra, was conducted in an
auditorium in which some 100 witnesses to several alleged
state and federal robberies charged to Gilbert made
wholesale identifications of Gilbert as the robber in each
other's presence, a procedure said to be fraught with


dangers of suggestion. 25  And the vice of suggestion
created by the identification in Stovall, supra, was
the presentation to the witness of the suspect alone
handcuffed to police officers. It is hard to imagine a
situation more clearly conveying the suggestion to the
witness that the one presented is believed guilty by the
police. See Frankfurter, The Case of Sacco and Vanzetti
31—32.


The few cases that have surfaced therefore reveal the
existence of a process attended with hazards of serious
unfairness to the criminal accused and strongly suggest the
plight of the more numerous defendants who are unable
to ferret out suggestive influences in the *235  secrecy
of the confrontation. We do not assume that these risks
are the result of police procedures intentionally designed
to prejudice an accused. Rather we assume they derive
from the dangers inherent in eyewitness identification
and the suggestibility inherent in the context of the
pretrial identification. Williams & Hammelmann, in one
of the most comprehensive studies of such forms of
identification, said, ‘(T)he fact that the police themselves
have, in a given case, little or no doubt that the man put
up for identification has committed the offense, and that
their chief pre-occupation is with the problem of getting
sufficient proof, because he has not ‘come clean,’ involves
a a danger that this persuasion may communicate itself
even in a doubtful case to the witness in some way * *
*.' Identification Parades, Part I, (1963) Crim.L.Rev. 479,
483.
[11]  Insofar as the accused's conviction may rest on a


courtroom identification in fact the fruit of a suspect
pretrial identification which the accused is helpless to
subject to effective scrutiny at trial, the accused is deprived
of that right of cross-examination which is an essential
safeguard to his right to confront the witnesses against
him. Pointer v. State of Texas, 380 U.S. 400, 85 S.Ct. 1065,
13 L.Ed.2d 923. And even though cross-examination
is a precious safeguard to a fair trial, it cannot be
viewed as an absolute **1937  assurance of accuracy and
reliability. Thus in the present context, where so many
variables and pitfalls exist, the first line of defense must
be the prevention of unfairness and the lessening of the
hazards of eyewitness identification at the lineup itself.


The trial which might determine the accused's fate may
well not be that in the courtroom but that at the pretrial
confrontation, with the State aligned against the accused,
the witness the sole jury, and the accused unprotected
against the overreaching, intentional or unintentional,
and with little or no *236  effective appeal from the
judgment there rendered by the witness—‘that's the man.’


[12]  Since it appears that there is grave potential for
prejudice, intentional or not, in the pretrial lineup, which
may not be capable of reconstruction at trial, and since
presence of counsel itself can often avert prejudice and


assure a meaningful confrontation at trial, 26  there can
be *237  little doubt that for Wade the postindictment
lineup was a critical stage of the prosecution at which
he was ‘as much entitled to such aid (of counsel) * * *
as at the trial itself.’ Powell v. State of Alabama, 287
U.S. 45, at 57, 53 S.Ct. 55, at 60, 77 L.Ed. 158. Thus
both Wade and his counsel should have been notified
of the impending lineup, and counsel's presence should
have been a requisite to conduct of the lineup, absent
an ‘intelligent waiver.’ See Carnley v. Cochran, 369
U.S. 506, 82 S.Ct. 884, 8 L.Ed.2d 70. No substantial
countervailing policy considerations have been advanced
against the requirement of the presence of counsel.
Concern is expressed that the requirement will forestall
prompt identifications and result in obstruction of the
confrontations. As for the first, **1938  we note that
in the two cases in which the right to counsel is today
held to apply, counsel had already been appointed and
no argument is made in either case that notice to counsel
would have prejudicially delayed the confrontations.
Moreover, we leave open the question whether the
presence of substitute counsel might not suffice where
notification and presence of the suspect's own counsel


would result in prejudicial delay. 27  And to refuse to
recognize the right to counsel for fear that counsel will
obstruct the course of justice is contrary to the *238  basic
assumptions upon which this Court has operated in Sixth
Amendment cases. We rejected similar logic in Miranda v.
State of Arizona, concerning presence of counsel during
custodial interrogation, 384 U.S. at 480—481, 86 S.Ct. at
1631, 16 L.Ed.2d 694:


‘(A)n attorney is merely exercising the good professional
judgment he has been taught. This is not cause for
considering the attorney a menace to law enforcement. He
is merely carrying out what he is sworn to do under his
oath—to protect to the extent of his ability the rights of
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his client. In fulfilling this responsibility the attorney plays
a vital role in the administration of criminal justice under
our Constitution.’
In our view counsel can hardly impede legitimate law
enforcement; on the contrary, for the reasons expressed,
law enforcement may be assisted by preventing the
infiltration of taint in the prosecution's indentification


evidence. 28  That result cannot help the guilty avoid
conviction but can only help assure that the right man has


been brought to justice. 29


*239  Legislative or other regulations, such as those of
local police departments, which eliminate the risks of
abuse and unintentional suggestion at lineup proceedings
and the impediments to meaningful confrontation at trial
may also remove the basis for regarding the stage as


‘critical.' 30  But neither Congress nor the **1939  federal
authorities have seen fit to provide a solution. What we
hold today ‘in no way creates a constitutional straitjacket
which will handicap sound efforts at reform, nor is it
intended to have this effect.’ Miranda v. State of Arizona,
supra, at 467, 86 S.Ct. at 1624.


V.


[13]  [14]  We come now to the question whether
the denial of Wade's motion to strike the courtroom
identification by the bank witnesses at trial because of
the absence of his counsel at the lineup required, as
the Court of Appeals held, the grant of a new trial at
which such evidence is *240  to be excluded. We do not
think this disposition can be justified without first giving
the Government the opportunity to establish by clear
and convincing evidence that the in-court identifications
were based upon observations of the suspect other than
the lineup identification. See Murphy v. Waterfront
Commission, 378 U.S. 52, 79, n. 18, 84 S.Ct. 1594, 1609,


12 L.Ed.2d 678. 31  Where, as here, the admissibility of
evidence of the lineup identification itself is not involved,
a per se rule of exclusion of courtroom identification


would be unjustified. 32  See Nardone v. United States,
308 U.S. 338, 341, 60 S.Ct. 266, 267, 84 L.Ed. 307.
A rule limited solely to the exclusion of testimony
concerning identification at the lineup itself, without
regard to admissibility of the courtroom identification,
would render the right to counsel an empty one. The
lineup is most often used, as in the present case, to


crystallize the witnesses' identification of the defendant
for future reference. We have already noted that the
lineup identification will have that effect. The State may
then rest upon the witnesses' unequivocal courtroom
identifications, and not mention the pretrial identification
as part of the State's case at trial. Counsel is then in
the predicament in which Wade's counsel found himself
—realizing that possible unfairness at the lineup may be
the sole means of attack upon the unequivocal courtroom
identification, and having to probe in the dark *241  in an
attempt to discover and reveal unfairness, while bolstering
the government witness' courtroom identification by
bringing out and dwelling upon his prior identification.
Since counsel's presence at the lineup would equip him to
attack not only the lineup identification but the courtroom
identification as well, limiting the impact of violation
of the right to counsel to exclusion of evidence only
of identification at the lineup itself disregards a critical
element of that right.


[15]  We think it follows that the proper test to be applied
in these situations is that quoted in Wong Sun v. United
States, 371 U.S. 471, 488, 83 S.Ct. 407, 417, 9 L.Ed.2d
441, “(W)hether, granting establishment of the primary
illegality, the evidence to which instant objection is made
has been come at by exploitation of that illegality or
instead by means sufficiently distinguishable to be purged
of the primary taint.' Maguire, Evidence of Guilt, 221
(1959).' **1940  See also Hoffa v. United States, 385
U.S. 293, 309, 87 S.Ct. 408, 17 L.Ed.2d 374. Application
of this test in the present context requires consideration
of various factors; for example, the prior opportunity
to observe the alleged criminal act, the existence of any
discrepancy between any pre-lineup description and the
defendant's actual description, any identification prior to
lineup of another person, the identification by picture
of the defendant prior to the lineup, failure to identify
the defendant on a prior occasion, and the lapse of time
between the alleged act and the lineup identification. It
is also relevant to consider those facts which, despite the
absence of counsel, are disclosed concerning the conduct


of the lineup. 33


*242  We doubt that the Court of Appeals applied the
proper test for exclusion of the in-court identification of
the two witnesses. The court stated that ‘it cannot be
said with any certainty that they would have recognized
appellant at the time of trial if this intervening lineup had
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not occurred,’ and that the testimony of the two witnesses
‘may well have been colored by the illegal procedure (and)
was prejudicial.’ 358 F.2d, at 560. Moreover, the court was
persuaded, in part, by the ‘compulsory verbal responses
made by Wade at the instance of the Special Agent.’ Ibid.
This implies the erroneous holding that Wade's privilege
against self-incrimination was violated so that the denial
of counsel required exclusion.
[16]  On the record now before us we cannot make the


determination whether the in-court identifications had an
independent origin. This was not an issue at trial, although
there is some evidence relevant to a determination. That
inquiry is most properly made in the District Court. We
therefore think the appropriate procedure to be followed
is to vacate the conviction pending a hearing to determine
whether the in-court identifications had an independent
source, or whether, in any event, the introduction of
the evidence was harmless error, Chapman v. State of
California, 386 U.S. 18, 87 S.Ct. 824, 17 L.Ed.2d 705, and
for the District Court to reinstate the conviction or order a
new trial, as may be proper. See United States v. Shotwell
Mfg. Co., 355 U.S. 233, 245—246, 78 S.Ct. 245, 253, 2
L.Ed.2d 234.


*243  The judgment of the Court of Appeals is vacated
and the case is remanded to that court with direction
to enter a new judgment vacating the conviction and
remanding the case to the District Court for further
proceedings consistent with this opinion. It is so ordered.


Judgment of Court of Appeals vacated and case remanded
with direction.


THE CHIEF JUSTICE joins the opinion of the Court
except for Part I, from which he dissents for the reasons
expressed in the opinion of Mr. Justice FORTAS.


Mr. Justice DOUGLAS joins the opinion of the Court
except for Part I. On that phase of the case he adheres
to the dissenting views in **1941  Schmerber v. State
of California, 384 U.S. 757, 772—779, 86 S.Ct. 1826, 16
L.Ed.2d 908, since he believes that compulsory lineup
violates the privilege against self-incrimination contained
in the Fifth Amendment.


Mr. Justice CLARK, concurring.


With reference to the lineup point involved in this case I
cannot, for the life of me, see why a lineup is not a critical
stage of the prosecution. Identification of the suspect—
a prerequisite to establishment of guilt—occurs at this
stage, and with Miranda v. State of Arizona, 384 U.S.
436, 86 S.Ct. 1602, 16 L.Ed.2d 694 (1966), on the books,
the requirement of the presence of counsel arises, unless
waived by the suspect. I dissented in Miranda but I am
bound by it now, as we all are. Schmerber v. State of
California, 384 U.S. 757, 86 S.Ct. 1826, 16 L.Ed.2d 908
(1966), precludes petitioner's claim of self-incrimination. I
therefore join the opinion of the Court.


Mr. Justice BLACK, dissenting in part and concurring in
part.


On March 23, 1965, respondent Wade was indicted for
robbing a bank; on April 2, he was arrested; and on April
26, the court appointed a lawyer to represent him. *244
Fifteen days later while Wade was still in custody, an
FBI agent took him and several other prisoners into a
room at the courthouse, directed each to participate in
a lineup wearing strips of tape on his face and to speak
the words used by the robber at the bank. This was all
done in order to let the bank employee witnesses look at
Wade for identification purposes. Wade's lawyer was not
notified of or present at the lineup to protect his client's
interests. At Wade's trial, two bank employees identified
him in the courtroom. Wade objected to this testimony,
when, on cross-examination, his counsel elicited from
these witnesses the fact that they had seen Wade in the
lineup. He contended that by forcing him to participate
in the lineup, wear strips of tape on his face, and repeat
the words used by the robber, all without counsel, the
Government had (1) compelled him to be a witness against
himself inviolation of the Fifth Amendment, and (2)
deprived him of the assistance of counsel for his defense in
violation of the Sixth Amendment.


The Court in Part I of its opinion rejects Wade's Fifth
Amendment contention. From that I dissent. In Parts II
—IV of its opinion, the Court sustains Wade's claim of
denial of right to counsel in the out-of-court lineup, and
in that I concur. In Part V, the Court remands the case
to the District Court to consider whether the courtroom
identification of Wade was the fruit of the illegal lineup,
and, if it was, to grant him a new trial unless the court
concludes that the courtroom identification was harmless
error. I would reverse the Court of Appeals' reversal of
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Wade's conviction, but I would not remand for further
proceedings since the prosecution not having used the out-
of-court lineup identification against Wade at his trial, I
believe the conviction should be affirmed.


*245  I.


In rejecting Wade's claim that his privilege against self-
incrimination was violated by compelling him to appear
in the lineup wearing the tape and uttering the words
given him by the police, the Court relies on the recent
holding in Schmerber v. State of California, 384 U.S. 757,
86 S.Ct. 1826, 16 L.Ed.2d 908. In that case the Court
held that taking blood from a man's body against his
will in order to convict him of a crime did not compel
him to be a witness against himself. I dissented from that
holding, 384 U.S., at 773, 86 S.Ct., at 1837, and still
dissent. The Court's reason for its holding was that the
sample of Schmerber's blood taken in order to convict him
of crime was neither ‘testimonial’ nor ‘communicative’
evidence. I think it was both. It seems quite plain to me
that the Fifth Amendment's Self-incrimination Clause was
designed to bar **1942  the Government from forcing
any person to supply proof of his own crime, precisely
what Schmerber was forced to do when he was forced
to supply his blood. The Government simply took his
blood against his will and over his counsel's protest for
the purpose of convicting him of crime. So here, having
Wade in its custody awaiting trial to see if he could or
would be convicted of crime, the Government forced him
to stand in a lineup, wear strips on his face, and speak
certain words, in order to make it possible for government
witnesses to identify him as a criminal. Had Wade been
compelled to utter these or any other words in open court,
it is plain that he would have been entitled to a new
trial because of having been compelled to be a witness
against himself. Being forced by the Government to help
convict himself and to supply evidence against himself by
talking outside the courtroom is equally violative of his
constitutional right not to be compelled to be a witness
against himself. Consequently, because of this violation
of the Fifth Amendment, *246  and not because of my
own personal view that the Government's conduct was
‘unfair,’ ‘prejudicial,’ or ‘improper,’ I would prohibit the
prosecution's use of lineup identification at trial.


II.


I agree with the Court, in large part because of the
reasons it gives, that failure to notify Wade's counsel
that Wade was to be put in a lineup by government
officers and to be forced to talk and wear tape on his
face denied Wade the right to counsel in violation of
the Sixth Amendment. Once again, my reason for this
conclusion is solely the Sixth Amendment's guarantee
that ‘the accused shall enjoy the right * * * to have the
Assistance of Counsel for his defence.’ As this Court's
opinion points out, ‘(t)he plain wording of this guarantee
thus encompasses counsel's assistance whenever necessary
to assure a meaningful ‘defence.“ And I agree with the
Court that a lineup is a ‘critical stage’ of the criminal
proceedings against an accused, because it is a stage at
which the Government makes use of his custody to obtain
crucial evidence against him. Besides counsel's presence
at the lineup being necessary to protect the defendant's
specific constitutional rights to confrontation and the
assistance of counsel at the trial itself, the assistance of
counsel at the lineup is also necessary to protect the
defendant's in-custody assertion of his privilege against
self-incrimination, Miranda v. State of Arizona, 384 U.S.
436, 86 S.Ct. 1602, 16 L.Ed.2d 694, for, contrary to the
Court, I believe that counsel may advise the defendant not
to participate in the lineup or to participate only under
certain conditions.


I agree with the Court that counsel's presence at the lineup
is necessary to protect the accused's right to a ‘fair trial,’
only if by ‘fair trial’ the Court means a trial in accordance
with the ‘Law of the Land’ as specifically set out in the
Constitution. But there are *247  implications in the
Court's opinion that by a ‘fair trial’ the Court means a
trial which a majority of this Court deems to be ‘fair’ and
that a lineup is a ‘critical stage’ only because the Court,
now assessing the ‘innumerable dangers' which inhere in
it, thinks it is such. That these implications are justified
is evidenced by the Court's suggestion that '(l)egislative
or other regulations * * * which eliminate the risks of
abuse * * * at lineup proceedings * * * may also remove
the basis for regarding the stage as ‘critical.“ And it is
clear from the Court's opinion in Gilbert v. California,
388 U.S. 263, 87 S.Ct. 1951, 18 L.Ed.2d 1178, that it is
willing to make the Sixth Amendment's guarantee of right
to counsel dependent on the Court's own view of whether
a particular stage of the proceedings—though ‘critical’
in the sense of the prosecution's gathering of evidence
—is ‘critical’ to the Court's own view of a ‘fair trial.’ I
am wholly unwilling to make the specific constitutional



http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1966131595&pubNum=708&originatingDoc=Id4c6e7219c1d11d991d0cc6b54f12d4d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1966131595&pubNum=708&originatingDoc=Id4c6e7219c1d11d991d0cc6b54f12d4d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1966131595&pubNum=708&originatingDoc=Id4c6e7219c1d11d991d0cc6b54f12d4d&refType=RP&fi=co_pp_sp_708_1837&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_708_1837

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1966131580&pubNum=708&originatingDoc=Id4c6e7219c1d11d991d0cc6b54f12d4d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1966131580&pubNum=708&originatingDoc=Id4c6e7219c1d11d991d0cc6b54f12d4d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1967129549&pubNum=708&originatingDoc=Id4c6e7219c1d11d991d0cc6b54f12d4d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1967129549&pubNum=708&originatingDoc=Id4c6e7219c1d11d991d0cc6b54f12d4d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)





U.S. v. Wade, 388 U.S. 218 (1967)


87 S.Ct. 1926, 18 L.Ed.2d 1149


 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 10


**1943  right of counsel dependent on judges' vague and
transitory notions of fairness and their equally transitory,
though thought to be empirical, assessment of the ‘risk
that * * * counsel's absence * * * might derogate from *
* * (a defendant's) right to a fair trial.’ Ante, at 1933. See
Pointer v. State of Texas, 380 U.S. 400, 412, 85 S.Ct. 1065,
1072, 13 L.Ed.2d 923 (concurring opinion of Goldberg,
J.).


III.


I would reverse Wade's conviction without further ado
had the prosecution at trial made use of his lineup
identification either in place of courtroom identification
or to bolster in a harmful manner crucial courtroom
identification. But the prosecution here did neither of
these things. After prosecution witnesses under oath
identified Wade in the courtroom, it was the defense, and
not the prosecution, which brought out the prior lineup
identification. While stating that ‘a per se rule of exclusion
of courtroom identification would be unjustified,’ the
Court, nevertheless remands this case for ‘a *248  hearing
to determine whether the incourt identifications had an
independent source,’ or were the tainted fruits of the
invalidly conducted lineup. From this holding I dissent.


In the first place, even if this Court has power to establish
such a rule of evidence, I think the rule fashioned by
the Court is unsound. The ‘tained fruit’ determination
required by the Court involves more than considerable
difficulty. I think it is practically impossible. How is a
witness capable of probing the recesses of his mind to
draw a sharp line between a courtroom identification
due exclusively to an earlier lineup and a courtroom
identification due to memory not based on the lineup?
What kind of ‘clear and convincing evidence’ can the
prosecution offer to prove upon what particular events
memories resulting in an in-court identification rest? How
long will trials be delayed while judges turn psychologists
to probe the subconscious minds of witnesses? All these
questions are posed but not answered by the Court's
opinion. In my view, the Fifth and Sixth Amendments are
satisfied if the prosecution is precluded from using lineup
identification as either an alternative to or corroboration
of courtroom identification. If the prosecution does
neither and its witnesses under oath identify the defendant
in the courtroom, then I can find no justification for
stopping the trial in midstream to hold a lengthy ‘tainted
fruit’ hearing. The fact of and circumstances surrounding


a prior lineup identification might be used by the defense
to impeach the credibility of the in-court identifications,
but not to exclude them completely.


But more important, there is no constitutional provision
upon which I can rely that directly or by implication
gives this Court power to establish what amounts to
a constitutional rule of evidence to govern, not only
the Federal Government, but the States in their trial of
state *249  crimes under state laws in state courts. See
Gilbert v. California, supra. The Constitution deliberately
reposed in the States very broad power to create and to try
crimes according to their own rules and policies. Spencer
v. State of Texas, 385 U.S. 554, 87 S.Ct. 648, 17 L.Ed.2d
606. Before being deprived of this power, the least that
they can ask is that we should be able to point to a federal
constitutional provision that either by express language or
by necessary implication grants us the power to fashion
this novel rule of evidence to govern their criminal trials.
Cf. Berger v. New York, 388 U.S. 70, 87 S.Ct. 1889, 18
L.Ed.2d 1040 (Black, J., dissenting). Neither Nardone v.
United States, 308 U.S. 338, 60 S.Ct. 266, 84 L.Ed. 307,
nor Wong Sun v. United States, 371 U.S. 471, 83 S.Ct.
407, 9 L.Ed.2d 441, both federal cases and both decided
‘in other contexts,’ supports what the Court demands of
the States today.


Perhaps the Court presumes to write this constitutional
rule of evidence on the basis of the Fourteenth
Amendment's **1944  Due Process Clause. This is not
the time or place to consider that claim. Suffice it for
me to say briefly that I find no such authority in the
Due Process Clause. It undoubtedly provides that a
person must be tried in accordance with the ‘Law of
the Land.’ Consequently, it violates due process to try
a person in a way prohibited by the Fourth, Fifth, or
Sixth Amendments of our written Constitution. But I
have never been able to subscribe to the dogma that the
Due Process Clause empowers this Court to declare any
law, including a rule of evidence, unconstitutional which
it believes is contrary to tradition, decency, fundamental
justice, or any of the other widemeaning words used by
judges to claim power under the Due Process Clause. See,
e.g., Rochin v. People of State of California, 342 U.S.
165, 72 S.Ct. 205, 96 L.Ed. 183. I have an abiding idea
that if the Framers had wanted to let judges write the
Constitution on any such day-to-day beliefs of theirs, they
would have said so instead of so carefully defining their
grants and prohibitions in a written constitution. *250
With no more authority than the Due Process Clause I
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am wholly unwilling to tell the state or federal courts
that the United States Constitution forbids them to allow
courtroom identification without the prosecution's first
proving that the identification does not rest in whole or in
part on an illegal lineup. Should I do so, I would feel that
we are deciding what the Constitution is, not from what
it says, but from what we think it would have been wise
for the Framers to put in it. That to me would be ‘judicial
activism’ at its worst. I would leave the States and Federal
Government free to decide their own rules of evidence.
That, I believe, is their constitutional prerogative.


I would affirm Wade's conviction.
Mr. Justice WHITE, whom Mr. Justice HARLAN and
Mr. Justice STEWART join, dissenting in part and
concurring in part.


The Court has again propounded a broad constitutional
rule barring the use of a wide spectrum of relevant
and probative evidence, solely because a step in its
ascertainment or discovery occurs outside the presence of
defense counsel. This was the approach of the Court in
Miranda v. State of Arizona, 384 U.S. 436, 86 S.Ct. 1602,
16 L.Ed.2d 694. I objected then to what I thought was an
uncritical and doctrinaire approach without satisfactory
factual foundation. I have much the same view of the
present ruling and therefore dissent from the judgment
and from Parts II, IV, and V of the Court's opinion.


The Court's opinion is far-reaching. It proceeds first by
creating a new per se rule of constitutional law: a criminal
suspect cannot be subjected to a pretrial identification
process in the absence of his counsel without violating
the Sixth Amendment. If he is, the State may not buttress
a later courtroom identification, of the witness by any
reference to the previous identification. Furthermore, the
courtroom identification is not admissible *251  at all
unless the State can establish by clear and convincing
proof that the testimony is not the fruit of the earlier
identification made in the absence of defendant's counsel
—admittedly a heavy burden for the State and probably
an impossible one. To all intents and purposes, courtroom
identifications are barred if pretrial identifications have
occurred without counsel being present.


The rule applies to any lineup, to any other techniques
employed to produce an identification and a fortiori to a
face-to-face encounter between the witness and the suspect
alone, regardless of when the identification occurs, in
time or place, and whether before or after indictment


or information. It matters not how well the witness
knows the suspect, whether the witness is the suspect's
mother, brother, or long-time associate, and no matter
how long or well the witness observed the perpetrator
at the scene of the crime. The kidnap victim who has
**1945  lived for days with his abductor is in the same


category as the witness who has had only a fleeting glimpse
of the criminal. Neither may identify the suspect without
defendant's counsel being present. The same strictures
apply regardless of the number of other witnesses who
positively identify the defendant and regardless of the
corroborative evidence showing that it was the defendant
who had committed the crime.


The premise for the Court's rule is not the
general unreliability of eyewitness identifications nor
the difficulties inherent in observation, recall, and
recognition. The Court assumes a narrower evil as the
basis for its rule—improper police suggestion which
contributes to erroneous identifications. The Court
apparently believes that improper police procedures are
so widespread that a broad prophylactic rule must be
laid down, requiring the presence of counsel at all
pretrial identifications, in *252  order to detect recurring


instances of police misconduct. 1  I do not share this
pervasive distrust of all official investigations. None of the


materials the Court relies upon supports it. 2  Certainly,
I would bow to solid fact, but the Court quite obviously
does not have before it any reliable, comprehensive survey
of current police practices on which to base its new rule.
Until it does, the Court should avoid excluding relevant
evidence from state criminal trials. Cf. Washington v.
Texas, 388 U.S. 14, 87 S.Ct. 1920, 18 L.Ed.2d 1019.


The Court goes beyond assuming that a great majority of
the country's police departments are following improper
practices at pretrial identifications. To find the lineup
a ‘critical’ stage of the proceeding and to exclude
identifications made in the absence of counsel, the Court
must also assume that police ‘suggestion,’ if it occurs at all,
leads to erroneous rather than accurate identifications and
that reprehensible police conduct will have an unavoidable
and largely undiscoverable impact on the trial. This in turn
assumes that there is now no adequate source from which
defense counsel can learn about the circumstances of the
pretrial identification in order to place before the jury all
of the considerations which should enter into an appraisal
of courtroom identification *253  evidence. But these


are treacherous and unsupported assumptions 3  resting as
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they do **1946  on the notion that the defendant will not
be aware, that the police and the witnesses will forget or
prevaricate, that defense counsel will be unable to bring
out the truth and that neither jury, judge, nor appellate
court is a sufficient safeguard against unacceptable police
conduct occurring at a pretrial identification procedure.
I am unable to share the Court's view of the willingness
of the police and the ordinary citizenwitness to dissemble,
either with respect to the identification of the defendant or
with respect to the circumstances surrounding a pretrial
identification.


There are several striking aspects to the Court's holding.
First, the rule does not bar courtroom identifications
where there have been no previous identifications in the
presence of the police, although when identified in the
courtroom, the defendant is known to be in custody and
charged with the commission of a crime. Second, the
Court seems to say that if suitable legislative standards
were adopted for the conduct of pretrial identifications,
thereby lessening the hazards in such confrontations,
*254  it would not insist on the presence of counsel. But


if this is true, why does not the Court simply fashion what
it deems to be constitutionally acceptable procedures for
the authorities to follow? Certainly the Court is correct in
suggesting that the new rule will be wholly inapplicable
where police departments themselves have established
suitable safeguards.


Third, courtroom identification may be barred, absent
counsel at a prior identification, regardless of the extent of
counsel's information concerning the circumstances of the
previous confrontation between witness and defendant—
apparently even if there were recordings or sound-movies
of the events as they occurred. But if the rule is premised
on the defendant's right to have his counsel know, there
seems little basis for not accepting other means to inform.
A disinterested observer, recordings, photographs—any
one of them would seem adequate to furnish the basis
for a meaningful cross-examination of the eyewitness who
identifies the defendant in the courtroom.


I share the Court's view that the criminal trial, at the
very least, should aim at truthful factfinding, including
accurate eyewitness identifications. I doubt, however, on
the basis of our present information, that the tragic
mistakes which have occurred in criminal trials are
as much the product of improper police conduct as
they are the consequence of the difficulties inherent in
eyewitness testimony and in resolving evidentiary conflicts


by court or jury. I doubt that the Court's new rule will
obviate these difficulties, or that the situation will be
measurably improved by inserting defense counsel into the
investigative processes of police departments eyerywhere.


But, it may be asked, what possible state interest militates
against requiring the presence of defense counsel at
lineups? After all, the argument goes, he may do some
good, he may upgrade the quality of identification
evidence in state courts and he can scarcely do any
*255  harm. Even if true, this is a feeble foundation


for fastening an ironclad constitutional rule upon state
criminal procedures. Absent some reliably established
constitutional violation, the processes by which the States
enforce their criminal laws are their own prerogative. The
States do have an interest in conducting their own affairs,
an interest which cannot be displaced simply by saying
that there are no valid arguments with respect to the merits
of a federal rule emanating from this Court.


Beyond this, however, requiring counsel at pretrial
identifications as an invariable **1947  rule trenches on
other valid state interests. One of them is its concern with
the prompt and efficient enforcement of its criminal laws.
Identifications frequently take place after arrest but before
an indictment is returned or an information is filed. The
police may have arrested a suspect on probable cause but
may still have the wrong man. Both the suspect and the
State have every interest in a prompt identification at that
stage, the suspect in order to secure his immediate release
and the State because prompt and early identification
enhances accurate identification and because it must know
whether it is on the right investigative track. Unavoidably,
however, the absolute rule requiring the presence of
counsel will cause significant delay and it may very well
result in no pretrial identification at all. Counsel must be
appointed and a time arranged convenient for him and the
witnesses. Meanwhile, it may be necessary to file charges
against the suspect who may then be released on bail, in
the federal system very often on his own recognizance,
with neither the State nor the defendant having the benefit
of a properly conducted identification procedure.


Nor do I think the witnesses themselves can be ignored.
They will now be required to be present at the convenience
of counsel rather than their own. Many may be much less
willing to participate if the identification *256  stage is
transformed into an adversary proceeding not under the
control of a judge. Others may fear for their own safety
if their identity is known at an early date, especially when
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there is no way of knowing until the lineup occurs whether


or not the police really have the right man. 4


Finally, I think the Court's new rule is vulnerable in
terms of its own unimpeachable purpose of increasing the
reliability of identification testimony.


Law enforcement officers have the obligation to convict
the guilty and to make sure they do not convict the
innocent. They must be dedicated to making the criminal
trial a procedure for the ascertainment of the true facts


surrounding the commission of the crime. 5  To this extent,
our so-called adversary system is not adversary at all;
nor should it be. But defense counsel has no comparable
obligation to ascertain or present the truth. Our system
assigns him a different mission. He must *257  be and
is interested in preventing the conviction of the innocent,
but, absent a voluntary plea of guilty, we also insist that
he defend his client whether he is innocent or guilty. The
State has the obligation to present the **1948  evidence.
Defense counsel need present nothing, even if he knows
what the truth is. He need not furnish any witnesses to the
police, or reveal any confidences of his client, or furnish
any other information to help the prosecution's case. If
he can confuse a witness, even a truthful one, or make
him appear at a disadvantage, unsure or indecisive, that


will be his normal course. 6  Our interest in not convicting
*258  the innocent permits counsel to put the State to its


proof, to put the State's case in the worst possible light,
regardless of what he thinks or knows to be the truth.
Undoubtedly there are some limits which defense counsel


must observe 7  but more often than not, defense counsel
will cross-examine a prosecution witness, and impeach
him if he can, even if he thinks the witness is telling the
truth, just as he will attempt to destroy a witness who he
thinks is lying. In this respect, as part of our modified
adversary system and as part of the duty imposed on
the most honorable defense counsel, we countenance or
require conduct which in many instances has little, if any,
relation to the search for truth.


I would not extend this system, at least as it presently
operates, to police investigations and would not require
counsel's presence at pretrial identification procedures.
Counsel's interest is in not having his client placed at the
scene of the crime, regardless of his whereabouts. Some
counsel may advise their clients to refuse to make any
*259  movements or to speak any words in a lineup


or even to **1949  appear in one. To that extent the


impact on truthful factfinding is quite obvious. Others
will not only observe what occurs and develop possibility
for later cross-examination but will hover over witnesses
and begin their cross-examination then, menacing truthful
factfinding as thoroughly as the Court fears the police now
do. Certainly there is an implicit invitation to counsel to
suggest rules for the lineup and to manage and produce
it as best he can. I therefore doubt that the Court's
new rule, at least absent some clearly defined limits on
counsel's role, will measurably contribute to more reliable
pretrial identifications. My fears are that it will have
precisely the opposite result. It may well produce fewer
convictions, but that is hardly a proper measure of its
long-run acceptability. In my view, the State is entitled
to investigate and develop its case outside the presence of
defense counsel. This includes the right to have private
conversations with identification witnesses, just as defense
counsel may have his own consultations with these and
other witnesses without having the prosecutor present.


Whether today's judgment would be an acceptable
exercise of supervisory power over federal courts is
another question. But as a constitutional matter, the
judgment in this case is erroneous and although I concur in
Parts I and III of the Court's opinion I respectfully register
this dissent.
Mr. Justice FORTAS, with whom THE CHIEF
JUSTICE and Mr. Justice DOUGLAS join, concurring in
part and dissenting in part.


1. I agree with the Court that the exhibition of the
person of the accused at a lineup is not itself a violation
of the privilege against self-incrimination. In itself, it
is no more subject to constitutional objection *260
than the exhibition of the person of the accused in the
courtroom for identification purposes. It is an incident of
the State's power to arrest, and a reasonable and justifiable
aspect of the State's custody resulting from arrest. It does
not require that the accused take affirmative, volitional
action, but only that, having been duly arrested he may be
seen for identification purposes. It is, however, a ‘critical
stage’ in the prosecution, and I agree with the Court that
the opportunity to have counsel present must be made
available.


2. In my view, however, the accused may not be compelled
in a lineup to speak the words uttered by the person who
committed the crime. I am confident that it could not be
compelled in court. It cannot be compelled in a lineup. It is
more than passive, mute assistance to the eyes of the victim
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or of witnesses. It is the kind of volitional act—the kind
of forced cooperation by the accused—which is within the
historical permeter of the privilege against compelled self-
incrimination.


Our history and tradition teach and command that an
accused may stand mute. The privilege means just that;
not less than that. According to the Court, an accused
may be jailed—indefinitely—until he is willing to say, for
an identifying audience, whatever was said in the course
of the commission of the crime. Presumably this would
include, ‘Your money or your life’—or perhaps, words
of assault in a rape case. This is intolerable under our
constitutional system.


I completely agree that the accused must be advised of
and given the right to counsel before a lineup—and I
join in that part of the Court's opinion; but this is an
empty right unless we mean to insist upon the accused's
fundamental constitutional immunities. One of these is
that the accused may not be compelled to speak. To
compel him to speak would violate the privilege *261
against self-incrimination, **1950  which is incorporated
in the Fifth Amendment.


This great privilege is not merely a shield for the accused.
It is also a prescription of technique designed to guide
the State's investigation. History teaches us that self-
accusation is an unreliable instrument of detection, apt to
inculpate the innocent-but-weak and to enable the guilty
to escape. But this is not the end of the story. The privilege
historically goes to the roots of democratic and religious
principle. It prevents the debasement of the citizen which
would result from compelling him to ‘accuse’ himself
before the power of the state. The roots of the privilege
are deeper than the rack and the screw used to extrot
confessions. They go to the nature of a free man and to his
relationship to the state.


An accused cannot be compelled to utter the words spoken
by the criminal in the course of the crime. I thoroughly
disagree with the Court's statement that such compulsion
does not violate the Fifth Amendment. The Court relies
upon Schmerber v. State of California, 384 U.S. 757,


86 S.Ct. 1826, 16 L.Ed.2d 908 (1966), to support this. I
dissented in Schmerber but if it were controlling here, I
should, of course, acknowledge its binding effect unless
we were prepared to overrule it. But Schmerber, which
authorized the forced extraction of blood from the veins
of an unwilling human being, did not compel the person
actively to cooperate—to accuse himself by a volitional act
which differs only in degree from compelling him to act
out the crime, which, I assume, would be rebuffed by the
Court. It is the latter feature which places the compelled
utterance by the accused squarely within the history and
noble purpose of the Fifth Amendment's commandment.


To permit Schmerber to apply in any respect beyond its
holding is, in my opinion, indefensible. To permit *262
its insidious doctrine to extend beyond the invasion of
the body, which it permits, to compulsion of the will of a
man, is to deny and defy a precious part of our historical
faith and to discard one of the most profoundly cherished
instruments by which we have established the freedom
and dignity of the individual. We should not so alter the
balance between the rights of the individual and of the
state, achieved over centuries of conflict.


3. While the Court holds that the accused must be
advised of and given the right to counsel at the lineup, it
makes the privilege meaningless in this important respect.
Unless counsel has been waived or, being present, has
not objected to the accused's utterance of words used in
the course of committing the crime, to compel such an


utterance is constitutional error. *


Accordingly, while I join the Court in requiring vacating
of the judgment below for a determination as to whether
the identification of respondent was based upon factors
independent of the lineup, I would do so not only because
of the failure to offer counsel before the lineup but also
because of the violation of respondent's Fifth Amendment
rights.
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17 Wall, Eye-Witness Identification in Criminal Cases 53. For other such examples see Houts, From Evidence to Proof 25;
Frankfurter, The Case of Sacco and Vanzetti 12—14, 30—32; 3 Wigmore, Evidence s 786a, at 164, n. 2 (3d ed. 1940);
Paul, Identification of Accused Persons, 12 Austl.L.J. 42, 44 (1938); Rolph, Personal Identity 34—43.


18 See People v. James, 218 Cal.App.2d 166, 170—171, 32 Cal.Rptr. 283, 286 (1963); People v. Boney, 28 Ill.2d 505,
192 N.E.2d 920 (1963).


19 See Fredricksen v. United States, 105 U.S.App.D.C. 262, 266 F.2d 463 (1959); People v. Adell, 75 Ill.App.2d 385, 221
N.E.2d 72 (1966); State v. Hill, 193 Kan. 512, 394 P.2d 106 (1964); People v. Seppi, 221 N.Y. 62, 116 N.E. 793 (1917);
State v. Duggan, 215 Or. 151, 162, 333 P.2d 907, 912 (1958).


20 See People v. Crenshaw, 15 Ill.2d 458, 460, 155 N.E.2d 599, 602 (1959); Presley v. State, 224 Md. 550, 168 A.2d 510
(1961); State v. Ramirez, 76 N.M. 72, 412 P.2d 246 (1966); State v. Bazemore, 193 N.C. 336, 137 S.E. 172 (1927);
Barrett v. State, 190 Tenn. 366, 229 S.W.2d 516, 18 A.L.R.2d 789 (1950).


21 See Aaron v. State, 273 Ala. 337, 139 So.2d 309 (1961); Bishop v. State, 236 Ark. 12, 364 S.W.2d 676 (1963); People
v. Thompson, 406 Ill. 555, 94 L.Ed.2d 349 (1950); People v. Berne, 384 Ill. 334, 51 N.E.2d 578 (1943); People v. Martin,
304 Ill. 494, 136 N.E. 711 (1922); Barrett v. State, 190 Tenn. 366, 229 S.W.2d 516, 18 A.L.R.2d 789 (1950).


22 See People v. Clark, 28 Ill.2d 423, 192 N.E.2d 851 (1963); Gillespie v. State, 355 P.2d 451, 454 (Okl.Cr.1960).


23 See People v. Parham, 60 Cal.2d 378, 33 Cal.Rptr. 497, 384 P.2d 1001 (1963).


24 See Wall, supra, n. 6, at 48; Napley, supra, n. 7, at 99: ‘(W)hile many identification parades are conducted by the police
with scrupulous regard for fairness, it is not unknown for the identifying witness to be placed in a position where he can
see the suspect before the parade forms * * *.’


25 Williams & Hammelmann, Part, I, supra, n. 7, at 486; Burtt, Applied Psychology 254—255.


26 One commentator proposes a model statute providing not only for counsel, but other safeguards as well:
‘Most, if not all, of the attacks on the the lineup process could be averted by a uniform statute modeled upon the best
features of the civilian codes. Any proposed statute should provide for the right to counsel during any lineup or during
any confrontation. Provision should be made that any person, whether a victim or a witness, must give a description of
the suspect before he views any arrested person. A written record of this description should be required, and the witness
should be made to sign it. This written record would be available for inspection by defense counsel for copying before
the trial and for use at the trial in testing the accuracy of the identification made during the lineup and during the trial.
‘This ideal statute would require at least six persons in addition to the accused in a lineup, and these persons would have
to be of approximately the same height, weight, coloration of hair and skin, and bodily types as the suspect. In addition,
all of these men should, as nearly as possible, be dressed alike. If distinctive garb was used during the crime, the suspect
should not be forced to wear similar clothing in the lineup unless all of the other persons are similarly garbed. A complete
written report of the names, addresses, descriptive details of the other persons in the lineup, and of everything which
transpired during the identification would be mandatory. This report would include everything stated by the identifying
witness during this step, including any reasons given by him as to what features, etc., have sparked his recognition.
‘This statute should permit voice identification tests by having each person in the lineup repeat identical innocuous
phrases, and it would be impermissible to force the use of words allegedly used during a criminal act.
‘The statute would enjoin the police from suggesting to any viewer that one or more persons in the lineup had been
arrested as a suspect. If more than one witness is to make an identification, each witness should be required to do so
separately and should be forbidden to speak to another witness until all of them have completed the process.
‘The statute could require the use of movie cameras and tape recorders to record the lineup process in those states
which are financially able to afford these devices. Finally, the statute should provide that any evidence obtained as the
result of a violation of this statute would be inadmissible.’ Murray, The Criminal Lineup at Home and Abroad, 1966 Utah
L.Rev. 610, 627—628.


27 Although the right to counsel usually means a right to the suspect's own counsel, provision for substitute counsel may
be justified on the ground that the substitute counsel's presence may eliminate the hazards which render the lineup a
critical stage for the presence of the suspect's own counsel.


28 Concern is also expressed that the presence of counsel will force divulgence of the identity of government witnesses
whose identity the Government may want to conceal. To the extent that this is a valid or significant state interest there
are police practices commonly used to effect concealment, for example, masking the fase.


29 Many other nations surround the lineup with safeguards against prejudice to the suspect. In England the suspect must
be allowed the presence of his solicitor or a friend, Napley, supra, n. 7, at 98—99; Germany requires the presence of
retained counsel; France forbids the confrontation of the suspect in the absence of his counsel; Spain, Mexico, and Italy
provide detailed procedures prescribing the conditions under which confrontation must occur under the supervision of a
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judicial officer who sees to it that the proceedings are officially recorded to assure adequate scrutiny at trial. Murray, The
Criminal Lineup at Home and Abroad, 1966 Utah L.Rev. 610, 621—627.


30 Thirty years ago Wigmore suggested a ‘scientific method’ of pretrial identification ‘to reduce the risk of error hitherto
inherent in such proceedings.’ Wigmore, The Science of Judicial Proof 541 (3d ed. 1937). Under this approach, at least
100 talking films would be prepared of men from various occupations, races, etc. Each would be photographed in a
number of stock movements, with and without hat and coat, and would read aloud a standard passage. The suspect
would be filmed in the same manner. Some 25 of the films would be shown in succession in a special projection room
in which each witness would be provided an electric button which would activate a board backstage when pressed to
indicate that the witness had identified a given person. Provision would be made for the degree of hesitancy in the
identification to be indicated by the number of presses. Id., at 540—541. Of course, the more systematic and scientific
a process or proceeding, including one for purposes of identification, the less the impediment to reconstruction of the
conditions bearing upon the reliability of that process or proceeding at trial. See discussion of fingerprint and like tests,
Part III, supra, and of handwriting exemplars in Gilbert v. California, supra.


31 See Goldstein v. United States, 316 U.S. 114, 124, n. 1, 62 S.Ct. 1000, 1005, 86 L.Ed. 1312 (Murphy, J., dissenting).
‘(A)fter an accused sustains the initial burden, imposed by Nardone v. United States, 308 U.S. 338, 60 S.Ct. 266, 84 L.Ed.
307, of proving to the satisfaction of the trial judge in the preliminary hearing that wire-tapping was unlawfully employed,
as petitioners did here, it is only fair that the burden should then shift to the Government to convince the trial judge that
its proof had an independent origin.’


32 We reach a contrary conclusion in Gilbert v. California, supra, as to the admissibility of the witness' testimony that he
also identified the accused at the lineup.


33 Thus it is not the case that ‘(i)t matters not how well the witness knows the suspect, whether the witness is the suspect's
mother, brother, or long-time associate, and no matter how long or well the witness observed the perpetrator at the
scene of the crime.’ Such factors will have an important bearing upon the true basis of the witness' in-court identification.
Moreover, the State's inability to bolster the witness' courtroom identification by introduction of the lineup identification
itself, see Gilbert v. California, supra, will become less significant the more the evidence of other opportunities of the
witness to observe the defendant. Thus where the witness is a ‘kidnap victim who has lived for days with his abductor’
the value to the State of admission of the lineup identification is indeed marginal, and such identification would be a
mere formality.


1 Yet in Stovall v. Denno, 388 U.S. 293, 87 S.Ct. 1967, 18 L.Ed.2d 1199, the Court recognizes that improper police conduct
in the identification process has not been so widespread as to justify full retroactivity for its new rule.


2 In Miranda v. State of Arizona, 384 U.S. 436, 449, 86 S.Ct. 1602, 1614, 16 L.Ed.2d 694, the Court noted that O'Hara,
Fundamentals of Criminal Investigation (1956) is a text that has enjoyed extensive use among law enforcement agencies
and among students of police science. The quality of the work was said to rest on the author's long service as observer,
lecturer in police science, and work as a federal crime investigator. O'Hara does not suggest that the police should or do
use identification machinery improperly; instead he argues for techniques that would increase the reliability of eyewitness
identifications, and there is no reason to suggest that O'Hara's views are not shared and practiced by the majority of
police departments throughout the land.


3 The instant case and its companions, Gilbert v. California, 388 U.S. 263, 87 S.Ct. 1951, 18 L.Ed.2d 1178, and Stovall
v. Denno, 388 U.S. 293, 87 S.Ct. 1967, 18 L.Ed.2d 1199, certainly lend no support to the Court's assumptions. The
police conduct deemed improper by the Court in the three cases seems to have come to light at trial in the ordinary
course of events. One can ask what more counsel would have learned at the pretrial identifications that would have
been relevant for truth determination at trial. When the Court premises its constitutional rule on police conduct so subtle
as to defy description and subsequent disclosure it deals in pure speculation. If police conduct is intentionally veiled,
the police will know about it, and I am unwilling to speculate that defense counsel at trial will be unable to reconstruct
the known circumstances of the pretrial identification. And if the ‘unknown’ influence on identifications is ‘innocent,’ the
Court's general premise evaporates and the problem is simply that of the inherent shortcomings of eyewitness testimony.


4 I would not have thought that the State's interest regarding its sources of identification is any less than its interest in
protecting informants, especially those who may aid in identification but who will not be used as witnesses. See McCray
v. Illinois, 386 U.S. 300, 87 S.Ct. 1056, 18 L.Ed.2d 62.


5 ‘The United States Attorney is the representative not of an ordinary party to a controversy, but of a sovereignty whose
obligation to govern impartially is as compelling as its obligation to govern at all; and whose interest, therefore, in a
criminal prosecution is not that it shall win a case, but that justice shall be done. As such, he is in a peculiar and very
definite sense the servant of the law, the twofold aim of which is that guilt shall not escape or innocence suffer. He may
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prosecute with earnestness and vigor—indeed, he should do so. But, while he may strike hard blows, he is not at liberty
to strike foul ones. It is as much his duty to refrain from improper methods calculated to produce a wrongful conviction
as it is to use every legitimate means to bring about a just one.’ Berger v. United States, 295 U.S. 78, 88, 55 S.Ct. 629,
633, 79 L.Ed. 1314. See also Mooney v. Holohan, 294 U.S. 103, 55 S.Ct. 340, 79 L.Ed. 791; Pyle v. State of Kansas,
317 U.S. 213, 63 S.Ct. 177, 87 L.Ed. 214; Alcorta v. State of Texas, 355 U.S. 28, 78 S.Ct. 103, 2 L.Ed.2d 9; Napue v.
Illinois, 360 U.S. 264, 79 S.Ct. 1173, 3 L.Ed.2d 1217; Brady v. Maryland, 373 U.S. 83, 83 S.Ct. 1194, 10 L.Ed.2d 215;
Giles v. Maryland, 386 U.S. 66, 87 S.Ct. 793, 17 L.Ed.2d 737; Miller v. Pate, 386 U.S. 1, 87 S.Ct. 785, 17 L.Ed.2d 690.


6 One point of view about the role of the courtroom lawyer appears in Frank, Courts on Trial 82—83. ‘What is the role of
the lawyers in bringing the evidence before the trial court? As you may learn by reading any one of a dozen or more
handbooks on how to try a law-suit, an experienced lawyer uses all sorts of stratagems to minimize the effect on the judge
or jury of testimony disadvantageous to his client, even when the lawyer has no doubt of the accuracy and honesty of that
testimony. * * * If such a witness happens to be timid, frightened by the unfamiliarity of court-room ways, the lawyer in
his cross-examination, plays on that weakness, in order to confuse the witness and make it appear that he is concealing
significant facts. Longenecker, in his book Hints On the Trial of a Law Suit (a book endorsed by the great Wigmore) in
writing of the ‘truthful, honest, over-cautious' witness, tells how ‘a skilful advocate by a rapid cross-examination may ruin
the testimony of such a witness.’ The author does not even hint any disapproval of that accomplishment. Longenecker's
and other similar books recommend that a lawyer try to prod an irritable but honest ‘adverse’ witness into displaying
his undesirable characteristics in their most unpleasant form, in order to discredit him with the judge or jury. ‘You may,’
writes Harris, ‘sometimes destroy the effect of an adverse witness by making him appear more hostile than he really is.
You may make him exaggerate or unsay something and say it again.’ Taft says that a clever cross-examiner, dealing
with an honest but egotistic witness, will ‘deftly tempt the witness to indulge in his propensity for exaggeration, so as to
make him ‘hang himself.’ ‘And thus,’ adds Taft, ‘it may happen that not only is the value of his testimony lost, but the side
which produces him suffers for seeking aid from such a source’—although, I would add, that may be the only source of
evidence of a fact on which the decision will turn.
“An intimidating manner in putting questions,' writes Wigmore, ‘may so coerce or disconcert the witness that his answers
do not represent his actual knowledge on the subject. So also, questions which in form or subject cause embarrassment,
shame or anger in the witness may unfairly lead him to such demeanor or utterances that the impression produced by
his statements does not do justice to its real testimonial value.”


7 See the materials collected in c. 3 of Countryman & Finman, The Lawyer in Modern Society; Joint Committee on
Continuing Legal Education of American Law Institute and the American Bar Association, The Problem of a Criminal
Defense 1—46 (1961); Stovall, Aspects of the Advocate's Dual Responsibility, 22 The Alabama Lawyer 66; Gold, Split
Loyalty: An Ethical Problem for the Criminal Defense Lawyer, 14 Clev.-Mar.L.Rev. 65; Symposium on Professional Ethics,
64 Mich.L.Rev. 1469—1498.


* While it is conceivable that legislation might provide a meticulous lineup procedure which would satisfy constitutional
requirements, I do not agree with the Court that this would ‘remove the basis for regarding the (lineup) stage as ‘critical.“
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KeyCite Yellow Flag - Negative Treatment


 Overruling Recognized by Saluja v. Local 1199 United Healthcare


Workers East, 2nd Cir.(N.Y.), January 29, 2010


101 S.Ct. 1559
Supreme Court of the United States


UNITED PARCEL SERVICE, INC., Petitioner,
v.


William MITCHELL.


No. 80–169.
|


Argued Feb. 24, 1981.
|


Decided April 20, 1981.


A complaint for alleged wrongful discharge from
employment, brought under the Labor Management
Relations Act, was dismissed by the United States District
Court for the Eastern District of New York, as barred
by limitations. The Court of Appeals, Second Circuit,
reversed and remanded, 624 F.2d 394. On writ of certiorari
to the Court of Appeals, the Supreme Court, Justice
Rehnquist, held that: (1) where discharged employee in his
suit under Labor Management Relations Act sought same
relief which he had sought before joint panel established
by collective bargaining agreement, i. e., reinstatement
with full back pay, his suit would have same effect as
one to vacate award of joint panel, and accordingly
New York's 90-day statute of limitations governing
actions to vacate arbitration awards was applicable, and
(2) discharged employee's underlying claim was based
upon collective bargaining agreement, a contract, but
indispensable predicate for such action was not showing
under traditional contract law that discharge was breach
of collective bargaining agreement but was, instead,
a demonstration that union breached its duty of fair
representation, and action was thus more analogous to
suit to vacate arbitration award than to straight contract
action.


Judgment of Court of Appeals reversed.


Justice Blackmun filed concurring opinion.


Justice Stewart filed an opinion concurring in the
judgment.


Justice Stevens filed an opinion concurring in part and
dissenting in part.


**1560  *56  Syllabus *


After respondent employee had been discharged by
petitioner employer for alleged dishonest acts, respondent
requested his union to file a grievance contesting the
discharge. The collective-bargaining agreement provided
a grievance and arbitration procedure for the resolution
of covered disputes. Respondent was represented by the
union at an arbitration hearing which resulted in a
decision upholding the discharge. Seventeen months later,
respondent filed suit in Federal District Court against
the union and petitioner under § 301(a) of the Labor
Management Relations Act, alleging that the union had
breached its duty of fair representation and that petitioner
discharged him not for the stated reasons, which it knew
to be false, but to replace full-time employees with part-
time employees. The court granted summary judgment for
the defendants on the ground that the action was barred
by New York's 90-day statute of limitations for actions to
vacate arbitration awards. The Court of Appeals **1561
reversed, holding that the District Court should have
applied New York's 6-year limitations period for breach-
of-contract actions.


Held : Given the choices present here, and the
undesirability of the results of the grievance and arbitral
process being suspended in limbo for long periods, the
District Court properly chose the 90-day period for the
bringing of an action to vacate an arbitration award. Cf.
Hines v. Anchor Motor Freight, Inc., 424 U.S. 554, 96 S.Ct.
1048, 47 L.Ed.2d 231. Pp. 1562–1565.


(a) The timeliness of a § 301 suit is to be determined, as
a matter of federal law, by reference to the appropriate
state statute of limitations, and the determination of which
limitations period is the most appropriate depends upon
the nature of the federal claim and the federal policies
involved. Auto Workers v. Hoosier Cardinal Corp., 383
U.S. 696, 86 S.Ct. 1107, 16 L.Ed.2d 192. Pp. 1562–1563.


(b) Although not styled as one to vacate the arbitration
award, respondent's suit, if successful, would have that
direct effect. He raised the same claim that was raised
before the arbitrators—that he was discharged in violation
of the collective-bargaining agreement. He sought the
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same relief—reinstatement with full backpay. While his
underlying claim against his employer was based on the
collective-bargaining *57  agreement, the indispensable
predicate for the § 301(a) action was not a showing under
traditional contract law that the discharge was a breach of
the agreement, but instead that the union breached its duty
of fair representation. Since the arbitrators' conclusion
was, under the collective-bargaining agreement, “binding
on all parties,” respondent was required to show that the
union's duty to represent him fairly at the arbitration had
been breached before he was entitled to reach the merits
of his contract claim. Thus, the suit is more analogous to
an action to vacate an arbitration award than to a straight
contract action. Pp. 1563–1564.


(c) An employee's unfair representation claim against his
union, even though his employer may ultimately be called
upon to respond in damages if he is successful, is more
a creature of “labor law” as it has developed since the
enactment of § 301 than it is of general contract law.
And one of the leading federal policies in this area is the
relatively rapid disposition of labor disputes. The system
of industrial self-government, with its heavy emphasis on
grievance, arbitration, and the “law of the shop,” could
easily become unworkable if a decision which has given
“meaning and content” to the terms of an agreement, and
even affected subsequent modifications of the agreement,
could suddenly be called into question as much as six years
later. P. 1564.


624 F.2d 394, reversed.


Attorneys and Law Firms


Bernard G. Segal, Philadelphia, Pa., for petitioner.


David Jaroslawicz, New York City, for respondent.


Opinion


*58  JUSTICE REHNQUIST delivered the opinion of
the Court.


We are called upon in this case to determine which state
statute of limitations period should be borrowed and
applied to an employee's action against his employer
under § 301(a) of the Labor Management Relations Act,
1947, 61 Stat. 156, 29 U.S.C. § 185(a), and Hines v.
Anchor Motor Freight, Inc., 424 U.S. 554, 96 S.Ct. 1048,
47 L.Ed.2d 231 (1976).


I


Petitioner United Parcel Service, Inc. (UPS), employed
respondent Mitchell (respondent) as a car washer at its
facility on Staten Island, N. Y. On January 13, 1977,
respondent was discharged for dishonest acts, including
falsifying his timecards and claiming payment for hours
which he did not work. Respondent denied the charges
against him and requested his union, Department Store
and Wholesale Drivers, **1562  Warehousemen and
Helpers, Local Union No. 177 (the Union), to file a
grievance on his behalf contesting the discharge. UPS
and the Union were parties to a collective-bargaining
agreement which provided a grievance and arbitration
procedure for the resolution of disputes covered by
the agreement. App. 57–67. Pursuant to the agreement
respondent's grievance was submitted to a panel of the
Atlantic Area Parcel Grievance Committee, composed
of three union and three company representatives (the
Joint Panel). Cf. Hines v. Anchor Motor Freight, Inc.,
supra, at 557, n.2, 96 S.Ct., at 1053 n.2. The Joint Panel
conducted a hearing, at which respondent was represented
by the Union, and on February 16, 1977, it announced
its decision that the discharge be upheld. App. 103–104.
Under the collective-bargaining agreement this decision
was “binding on all parties.” Id., at 66; see id., at 103.


Seventeen months later, on July 20, 1978, respondent
filed a complaint in the United States District Court
for the Eastern *59  District of New York against the
Union and UPS under § 301(a) of the Labor Management
Relations Act, 29 U.S.C. § 185(a). See Hines v. Anchor
Motor Freight, Inc., supra. He alleged that the Union had
breached its duty of fair representation and that UPS
discharged him not for the stated reasons, which it knew
to be false, but to achieve savings by replacing full-time
employees with part-time employees. App. 7–13. Both
UPS and the Union moved for summary judgment on the
ground that the action was barred by New York's 90–
day statute of limitations for actions to vacate arbitration
awards. Section 7511(a) of the N.Y. Civ. Prac. Law
(McKinney 1963) provides that “[a]n application to vacate
or modify an [arbitration] award may be made by a party
within ninety days after its delivery to him.”


The District Court granted summary judgment in favor
of UPS and the Union, ruling that respondent's action
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was properly characterized as one to vacate the arbitration
award entered against him. The court reasoned; “The
relief sought was expressly denied in an arbitration award
issued as a result of a full-scale, arbitration proceeding.
The effect of any grant of the relief sought ... would
be to vacate the determination of the arbitrators.” App.
129. Respondent appealed and the Court of Appeals
for the Second Circuit reversed. 624 F.2d 394 (1980).
That court held that the District Court should have
applied New York's 6–year limitations period for actions
alleging breach of contract, N.Y.Civ.Prac.Law § 213(2)
(McKinney 1972). It reasoned that respondent's action
was analogous to a breach-of-contract action because the
issues were whether the collective-bargaining agreement
had been breached and whether the Union contributed
to that breach by failure to discharge its duty of fair
representation. The court further reasoned that a 6–
year limitations period “provides for relatively rapid
disposition of labor disputes without undermining an
employee's ability to vindicate his rights through § 301
actions.” 624 F.2d, at 397–398.


*60  We granted UPS' petition for certiorari. 449 U.S.


898, 101 S.Ct. 265, 66 L.Ed.2d 127 (1980). 1


II


[1]  [2]  [3]  Congress has not enacted a statute of
limitations governing actions brought pursuant to § 301 of
the LMRA. As this Court pointed out in Auto Workers v.
Hoosier Cardinal Corp., 383 U.S. 696, 704–705, 86 S.Ct.
1107, 1112–13, 16 L.Ed.2d 192 (1966), “the timeliness
of a § 301 suit ... is to be determined, as a matter of
federal law, by reference to the appropriate state statute of


limitations.” 2  Our present task **1563  is to determine
which limitations period is “the most appropriate one
provided by state law.”  Johnson v. Railway Express
Agency Inc., 421 U.S. 454, 462, 95 S.Ct. 1716, 1721, 44
L.Ed.2d 295 (1975). This depends upon an examination
of the nature of the federal *61  claim and the federal
policies involved. See Hoosier Cardinal, supra, at 706–707,
86 S.Ct., at 1113–14.


[4]  Although respondent did not style his suit as one to
vacate the award of the Joint Panel, if he is successful the
suit will have that direct effect. Respondent raises in his
§ 301 action the same claim that was raised before the
Joint Panel—that he was discharged in violation of the


collective-bargaining agreement. He seeks the same relief
he sought before the Joint Panel—reinstatement with full
backpay. In sum, “it is clear that [he] was dissatisfied with
and simply seeks to upset the arbitrator's decision that
the Company did not wrongfully discharge him.” Liotta
v. National Forge Co., 629 F.2d 903, 905–906 (CA3 1980),


cert. pending, No. 80–890. 3


The Court of Appeals purported to rely on this Court's
decision in Hines v. Anchor Motor Freight, Inc., but
that decision strongly supports borrowing the limitations
period for actions to vacate arbitration awards. As Hines
makes clear, an employee may go behind a final and
binding award under a collective-bargaining agreement
and seek relief against his employer and union only
when he demonstrates that his union's breach of its
duty “seriously undermine[d] the integrity of the arbitral
process.” 424 U.S., at 567, 96 S.Ct., at 1057.  Hines rejected
the suggestion that “erroneous arbitration decisions must
stand” in the face of the union's breach of its duty,
id., at 571, 96 S.Ct., at 1059, suggesting that the suits
it sanctioned are aptly characterized as ones to vacate
such arbitration decisions. Indeed the present *62  writer,
though in dissent on the merits in Hines, characterized
the action as one to “vacate an ... arbitration award.” Id.,
at 575, 96 S.Ct., at 1061. See also Humphrey v. Moore,
375 U.S. 335, 336, 84 S.Ct. 363, 11 L.Ed.2d 370 (1964)
(issue characterized as whether to enjoin implementation
of decision of joint panel).


[5]  It is true that respondent's underlying claim against
his employer is based on the collective-bargaining
agreement, a contract. It is not enough, however, for
an employee such as respondent to prove that he
was discharged in violation of the collective-bargaining
agreement. “To prevail against either the company or
the Union, petitioners must not only show that their
discharge was contrary to the contract but **1564  must
also carry the burden of demonstrating breach of duty by
the Union.... The grievance processes cannot be expected
to be error-free.” Hines, 424 U.S., at 570–571, 96 S.Ct., at
1059–60. Thus respondent's characterization of his action
against the employer as one for “breach of contract”
ignores the significance of the fact that it was brought in
the District Court pursuant to § 301(a) of the LMRA and
that the indispensable predicate for such an action is not a
showing under traditional contract law that the discharge
was a breach of the collective-bargaining agreement, but
instead a demonstration that the Union breached its duty
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of fair representation. Since the conclusion of the Joint
Panel was, under the collective-bargaining agreement,
“binding on all parties,” respondent was required in some
way to show that the Union's duty to represent him fairly
at the arbitration had been breached before he was entitled
to reach the merits of his contract claim. This, in our view,
makes the suit more analogous to an action to vacate an


arbitration award than to a straight contract action. 4


*63  We think that the unfair representation claim made
by an employee against his union, even though his
employer may ultimately be called upon to respond in
damages for it if he is successful, is more a creature of
“labor law” as it has developed since the enactment of §
301 than it is of general contract law. We said in Hoosier
Cardinal that one of the leading federal policies in this area
is the “relatively rapid disposition of labor disputes.” 383
U.S., at 707, 86 S.Ct., at 1114. Cf. 29 U.S.C. § 160(b) (6–
month period under NLRA). This policy was one of the
reasons the Court in Hoosier Cardinal chose the generally
shorter period for actions based on an oral contract rather
than that for actions upon a written contract, 383 U.S., at
707, 86 S.Ct., at 1114, and similar analysis supports our
adoption of the shorter period for actions to vacate an


arbitration award in this case. 5


It is important to bear in mind the observations made in
the Steelworkers Trilogy that “the grievance machinery
under a collective bargaining agreement is at the very
heart of the system of industrial self-government....
The processing ... machinery is actually a vehicle by
which meaning and content are given to the collective
bargaining agreement.” Steelworkers v. Warrior & Gulf
Navigation Co., 363 U.S. 574, 581, 80 S.Ct. 1347, 1352, 4
L.Ed.2d 1409 (1960). Although the present case involves
a fairly mundane *64  and discrete wrongful-discharge
complaint, the grievance and arbitration procedure often
processes disputes involving interpretation of critical
terms in the collective-bargaining agreement affecting the
entire relationship between company and union. See, e.
g., Humphrey v. Moore, supra (seniority rights of all
employees). This system, with its heavy emphasis on
grievance, arbitration, and the “law of the shop,” could
easily become unworkable if a decision which has given
“meaning and content” to the terms of an agreement, and
even affected subsequent modifications of **1565  the
agreement, could suddenly be called into question as much
as six years later.


Obviously, if New York had adopted a specific 6–year
statute of limitations for employee challenges to awards of
a joint panel or similar body, we would be bound to apply
that statute under the reasoning of Hoosier Cardinal. But
in cases such as this, where generally state limitations
periods were enacted prior to the enactment of § 301 by
Congress in 1947, we are necessarily committed by prior
decisional law to choosing among statutes of limitations
none of which fit hand in glove with an action under
§ 301(a) of the LMRA. Given the choices present here,
and the undesirability of the results of the grievance and
arbitral process being suspended in limbo for long periods,
we think the District Court was correct when it chose the
90–day period imposed by New York for the bringing of
an action to vacate an arbitration award.


Accordingly, the judgment of the Court of Appeals is


Reversed.


Justice BLACKMUN, concurring.
I join the Court's opinion because I am persuaded that the
Court has made the correct choice between the two state-
law alternatives presented by the parties. As the Court
observes, the applicability of § 10(b) of the National Labor
Relations Act, 29 U.S.C. § 160(b), was never pressed by
*65  either party, and was not considered by the Court


of Appeals. Although I find much that is persuasive in
Justice STEWART'S analysis, resolution of the § 10(b)
question properly should await the development of a full
adversarial record.


Justice STEWART, concurring in the judgment.
The Court believes itself obligated by Auto Workers v.
Hoosier Cardinal Corp., 383 U.S. 696, 86 S.Ct. 1107,
16 L.Ed.2d 192, to determine the applicable statute of
limitations in this case “as a matter of federal law, by


reference to the appropriate state statute of limitations.” 1


I do not believe, however, that we are so constrained by
Hoosier. Instead of deciding which of two almost equally
relevant state limitations periods applies to the respondent
employee's claims, I would impose the limitations period
of § 10(b) of the National Labor Relations Act (NLRA),
29 U.S.C. § 160(b).
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A


Hoosier involved a straightforward breach-of-contract
damages suit brought by a union against an employer
under § 301 of the Labor Management Relations Act
(LMRA). As Congress had not provided a limitations
period for § 301 suits, the Court concluded that a state
statute of limitations should apply. But the Court was
careful to note that it was not deciding the appropriate
time limits for all suits brought under § 301:


“The present suit is essentially an action for damages
caused by an alleged breach of an employer's obligation
embodied in a collective bargaining agreement. Such
an action closely resembles an action for breach of
contract cognizable at common law. Whether other §
301 suits different from the present one might call for
the application of other rules on timeliness, we are
not required *66  to decide, and we indicate no view
whatsoever on that question.” 383 U.S., at 705, n. 7, 86
S.Ct., at 1113.


The Court also observed, in response to the claim
that reliance on varying state limitations statutes was
contrary to the national interest in uniformity in industrial
relations, that the kind of contract dispute it had before it
did not implicate “those consensual processes that federal
labor law is chiefly designed to promote—the formation of
the ... agreement and the private settlement of disputes under
it.” Id., at 702, 86 S.Ct., at 1111. (emphasis added).


The case before us is quite unlike the one in Hoosier. It is
a hybrid “§ 301 and breach **1566  of duty sui[t],” Vaca
v. Sipes, 386 U.S. 171, 197, n. 18, 87 S.Ct. 903, 920, n.
18, 17 L.Ed.2d 842 brought by an employee against both
his employer and his union in order to set aside a “final
and binding” determination of a grievance, arrived at
through the collectively bargained method of resolving the
grievance. It is, therefore, a direct challenge to “the private
settlement of disputes under [the collective-bargaining
agreement].”


Moreover, unlike Hoosier, where the employee's
complaint was rooted solely in § 301 of the LMRA,
the respondent employee here has two claims, each with
its own discrete jurisdictional base. The contract claim
against the employer is based on § 301, but the duty of fair


representation is derived from the NLRA. 2  Yet the two


claims are inextricably interdependent *67  “To prevail
against either the company or the Union, ... [employee-
plaintiffs] must not only show that their discharge was
contrary to the contract but must also carry the burden
of demonstrating breach of duty by the Union.” Hines
v. Anchor Motor Freight, Inc., 424 U.S. 554, 570–571,
96 S.Ct. 1048, 1059–60, 47 L.Ed.2d 231. Accordingly, a
plaintiff must prevail upon his unfair representation claim
before he may even litigate the merits of his § 301 claim
against the employer.


Thus, the suit in this case, unlike the one in Hoosier,
cannot be likened to “an action for breach of contract
cognizable at common law.” 383 U.S., at 705, n. 7, 86
S.Ct., at 1113, n. 7. Instead, it is an amalgam of § 301,
which has no limitations period, and the NLRA. And,
of course, the latter contains a limitations provision.
Although § 10(b) of the NLRA was designed to limit the


initiation of unfair labor practice claims 3  in order *68
to safeguard the stability **1567  of collective-bargaining
agreements, the policy behind it applies with equal force
in this context.


B


Congress enacted § 10(b) of the NLRA to protect
continuing collective-bargaining systems from delayed


attack. The 6-month bar of § 10(b) 4  is designed
to strengthen and defend the “stability of bargaining
relationships.” Machinists v. NLRB, 362 U.S. 411, 425, 80
S.Ct. 822, 831, 4 L.Ed.2d 832. The time limitation reflects
*69  the balance drawn by Congress, “the expositor


of the national interest,” id., at 429, 80 S.Ct., at 833,
between the interest of employees in redressing grievances
and “vindicati[ng] [their] statutory rights,” ibid., and the
“interest in ‘industrial peace which it is the overall purpose
of the Act to secure.’ ” Id., at 428, 80 S.Ct., at 832 (quoting
NLRB v. Childs Co., 195 F.2d 617, 621–622 (CA2) (L.


Hand, concurring)). 5


Of course, one aspect of the respondent employee's claim
in this case is predicated on § 301 of the LMRA; if the
plaintiff can establish his claim for breach of the duty of
fair representation, he may then pursue his § 301 breach-
of-contract claim. But here, unlike Hoosier, the latter
action, like the breach-of-duty claim, is a challenge to
a result reached in the contractual grievance resolution
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system. Accordingly, the policy of promoting stability in
collective bargaining underlying the time bar of § 10(b) is
applicable to this aspect of the respondent employee's case
as well.


In any event, the two elements of respondent employee's
hybrid action cannot be disentangled: the duty of fair
representation is “part and parcel of [the] § 301 [claim].”
Vaca v. Sipes, 386 U.S., at 186, 87 S.Ct., at 914. When the
6-month period of § 10(b) has passed, the employee should
no longer be able to challenge the alleged breach of duty by


his union, 6  and as this is a precondition for maintaining
the contract action, he should not be able to challenge the
employer's action either.


Finally, even if it were appropriate to view the respondent
employee's suit in this case as founded solely on § 301,
the *70  Court is not obliged to apply a state statute of
limitations. As already noted, Hoosier contemplated that
“other § 301 suits different from the present one might call
for application **1568  of other rules of timeliness.” 383
U.S., at 705, n. 7, 86 S.Ct., at 1113, n. 7. And the Court has
indicated, in a more general context, that state limitations
periods will not be applied when their employment would
be inconsistent with national policy:


“[T]he Court has not mechanically applied a state
statute of limitations simply because a limitations
period is absent from the federal statute. State
legislatures do not devise their limitations periods with
national interests in mind, and it is the duty of the
federal courts to assure that the importation of state law
will not frustrate or interfere with the implementation
of national policies.... State limitations periods will not
be borrowed if their application would be inconsistent
with the underlying policies of the federal statute.”
Occidental Life Ins. Co. v. EEOC, 432 U.S. 355, 367, 97
S.Ct. 2247, 2454, 53 L.Ed.2d 502.


In § 10(b) of the NLRA, Congress established a limitations
period attuned to what it viewed as the proper balance
between the national interests in stable bargaining
relationships and finality of private settlements, and
an employee's interest in setting aside what he views
as an unjust settlement under the collective-bargaining
system. That is precisely the balance at issue in this
case. The employee's interest in setting aside the “final
and binding” determination of a grievance through
the method established by the collective-bargaining


agreement unquestionably implicates “those consensual
processes that federal labor law is chiefly designed to
promote—the formation of the ... agreement and the
private settlement of disputes under it.” Hoosier, 383
U.S., at 702, 86 S.Ct., at 1111. Accordingly, “[t]he need
for uniformity” among procedures followed for similar


claims, ibid., 7  as well as the clear congressional indication
*71  of the proper balance between the interests at stake,


counsels the adoption of § 10(b) of the NLRA as the
appropriate limitations period for lawsuits such as this.


C


Because the respondent employee commenced his suit
beyond the 6-month bar of § 10(b) of the NLRA, I
agree that the judgment of the Court of Appeals must be
reversed.


Justice STEVENS, concurring in part and dissenting in
part.
In this action, the plaintiff-employee seeks a judicial
remedy against his former employer for wrongful
discharge, and against his union for breach of the duty of
fair representation. The District Court granted summary
judgment in favor of both defendants because of the
employee's failure to file suit within what that court
viewed as the appropriate period of limitations. The Court
of Appeals reversed the District Court's judgment as
to both claims and remanded for further proceedings.
The employer alone sought further review in this Court.
Therefore, at this stage of the litigation, the only question
properly presented for our consideration is whether the
Court of Appeals chose the most appropriate New York
statute of limitations to govern the employee's claim


against his former employer for wrongful discharge. 1


Although I agree for the most part with the *72
**1569  Court's resolution of that question, I fear that


its failure expressly to limit its reasoning to the narrow
question presented in this case may suggest that today's
decision also resolves the question whether the same
statute of limitations governs the employee's claim against
the union for breach of the duty of fair representation.
That interpretation, although understandable in light of
the broad language of the Court's opinion, would be
inconsistent with the procedural posture of this case and,
in addition, would be conceptually unsound.
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I concur in the Court's conclusion that it is appropriate,
for purposes of federal labor law, to characterize the
employee's suit against his employer as an action to set
aside an arbitration award. In the arbitration proceeding
that took place prior to this litigation, the employer
prevailed on the precise claim respondent raises against
it in this judicial proceeding—that the discharge violated
the collective-bargaining agreement. If the employee now
were to prevail against the employer on this claim,
the necessary effect of the resulting court order would
be to undo the arbitration award. See ante, at 1563.
Accordingly, in upholding the employer's position, the
Court properly emphasizes the importance of the finality
and certainty of arbitration in the collective-bargaining
context, and properly treats the adverse arbitration
decision as a substantial obstacle to the employee's pursuit
of judicial relief against his employer.


The employee's claim against his union for breach of the
duty of fair representation, however, is of a far different
character. Although this claim is closely related to the
claim *73  against the employer, the two claims are


nonetheless conceptually distinct. 2  The claim against the
union may not, in my judgment, be characterized as an
action to vacate an arbitration award. The arbitration


proceeding did not, and indeed, could not, 3  resolve the
employee's claim against the union. Although the union
was a party to the arbitration, it acted only as the
employee's representative; the Joint Panel did not address
or resolve any dispute between the employee and the
union. Therefore, with respect to the employee's action
against the union, the finality and certainty of arbitration
are not threatened by the prospect that the employee
might prevail on his judicial claim. Because no arbitrator
has decided the primary issue presented by this claim, no
arbitration award need be undone, even if the employee


ultimately prevails. 4


*74  The employee's claim against his union is properly
characterized, not as an action to **1570  vacate an


arbitration award, but rather as a malpractice claim.
There is no conceptual reason why that claim may not
survive even if the employer is able to rely on the
arbitration award as a conclusive determination of its


obligations under the collective-bargaining agreement. 5


Thus, by analogy, a lawyer who negligently allows the
statute of limitations to run on his client's valid claim may
be liable to his client even though the original defendant
no longer has any exposure. Cf. Smart v. Ellis Trucking
Co., 580 F.2d 215, 218–219 (CA6 1978), cert. denied, 440
U.S. 958, 99 S.Ct. 1497, 59 L.Ed.2d 770.
In this case, I agree with the Court that the statute of
limitations applicable to respondent's claim against his
former employer is the 90-day statute governing actions to


vacate or *75  modify arbitration awards in New York. 6


It surely does not follow, however, that that statute is
applicable to the claim against the union for breach of its


duty of fair representation. 7  Because the union did not
seek review of the judgment of the Court of Appeals, it
is not appropriate to decide what period of limitations
should be applied to the employee's claim against it. It
is, however, noteworthy that Justice Stewart's proposal
that we strain to conclude that Congress intended that
§ 10(b) of the National Labor Relations Act, 29 U.S.C.


§ 160(b), 8  be applied to causes of action that this *76
Court had not yet divined **1571  when § 10(b) was


enacted, 9  cf. Watt v. Alaska, 451 U.S. 259, 276, 101 S.Ct.
1673, 1683, 68 L.Ed.2d 80 (Stewart, J., dissenting), rests
on a rationale that might apply to a § 301 claim against
the union, but which is wholly inapplicable to the claim
against the employer, because the employer is not accused
of any unfair labor practice.


In sum, I concur in the Court's judgment insofar as it
pertains to the employee's action against his employer.


All Citations


451 U.S. 56, 101 S.Ct. 1559, 67 L.Ed.2d 732, 107
L.R.R.M. (BNA) 2001, 91 Lab.Cas. P 12,683


Footnotes
* The syllabus constitutes no part of the opinion of the Court but has been prepared by the Reporter of Decisions for the


convenience of the reader. See United States v. Detroit Lumber Co., 200 U.S. 321, 337, 26 S.Ct. 282, 287, 50 L.Ed. 499.
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1 A direct conflict in the Circuits developed when the Third Circuit, confronted with the present question, borrowed the 3-
month period contained in Pennsylvania's arbitration statute, reversing a District Court decision borrowing the State's 6-
year period for actions upon a contract. Liotta v. National Forge Co., 629 F.2d 903 (1980), cert. pending, No. 80–890.


2 Amicus the American Federation of Labor and Congress of Industrial Organizations has filed a brief arguing that, in cases
such as the present, courts should apply the 6–month limitations period found in § 10(b) of the National Labor Relations
Act, 29 U.S.C. § 160(b). The AFL–CIO distinguishes the above-quoted language from Hoosier Cardinal on the ground
that Hoosier Cardinal involved a § 301 action by a union against an employer, while actions brought by employees against
both their union and employer pursuant to our decisions in Vaca v. Sipes, 386 U.S. 171, 87 S.Ct. 903, 17 L.Ed.2d 842
(1967), and Hines v. Anchor Motor Freight, Inc., 424 U.S. 554, 96 S.Ct. 1048, 47 L.Ed.2d 231 (1976), are hybrid § 301
breach-of-duty actions, the union's duty being implied from the NLRA. We decline to consider this argument since it was
not raised by either of the parties here or below. See Bell v. Wolfish, 441 U.S. 520, 532, n.13, 99 S.Ct. 1861, 1870,
n.3, 60 L.Ed.2d 447 (1979); Knetsch v. United States, 364 U.S. 361, 370, 81 S.Ct. 132, 137, 5 L.Ed.2d 128 (1960). Our
grant of certiorari was to consider which state limitations period should be borrowed, not whether such borrowing was
appropriate. See Pet. for Cert. i. The parties have considered the question as being limited to which state limitations
period to borrow. See, e. g., Brief for Petitioner 8; Brief for Respondent 11. Since respondent filed his complaint beyond
the 6–month period, the same result would obtain in this case were we to adopt the AFL–CIO's position.


3 The Court of Appeals declined to borrow the limitations period for actions to vacate an arbitration award in part because
of its view that discharged employees could not institute such actions under New York law, see In re Soto, 7 N.Y.2d 397,
198 N.Y.S.2d 282, 165 N.E.2d 855 (1960). 624 F.2d 394, 398 (1980). The fact that an employee could not bring a direct
suit to vacate an arbitration award, however, does not mean that his § 301 claim, which if successful would have the
same effect is not “closely analogous” to such an action. See Johnson v. Railway Express Agency, Inc., 421 U.S. 454,
464, 95 S.Ct. 1716, 1722, 44 L.Ed.2d 295 (1975).


4 Respondent suggests Hines actions might also be characterized as actions upon a statute, personal injury actions, or
malpractice actions, all governed by a 3–year limitations period in New York, N.Y.Civ.Prac.Law §§ 214(2), 214(5), 214(6)
(McKinney 1972). All of these characterizations suffer from the same flaw as the effort to characterize the action as one
for breach of contract: they overlook the fact that an arbitration award stands between the employee and any relief which
may be awarded against the company.


5 New York is typical in providing a relatively short limitations period for actions to vacate arbitration awards. Of 42 States
with specific limitations periods for such actions, 28 have a period of 90 days, 9 have shorter periods, 2 longer, and 3
States have periods based on the term of court. See App. to Pet. for Cert. A18–A19. The Federal Arbitration Act, 9 U.S.C.
§ 12, provides a limitations period of three months.


The particular choice made in Hoosier Cardinal to borrow the limitations period for oral contracts is not binding in this
case, not only because the issue in Hoosier Cardinal was between a 6–year period for oral contracts and a 20–year
period for written contracts, but also because the claim in Hoosier Cardinal was not one to overturn an arbitration award.


1 But see ante, at 1562, n. 2.


2 The Court has recognized on numerous occasions that “[t]he duty of fair representation is ... implicit in the National Labor
Relations Act.” See, e. g., Electrical Workers v. Foust, 442 U.S. 42, 46, n. 8, 99 S.Ct. 2121, 2125, n. 8, 60 L.Ed.2d 698.
The Court first recognized the statutory duty of fair representation in Steele v. Louisville & Nashville R. Co., 323 U.S. 192,
65 S.Ct. 226, 89 L.Ed. 173, a case arising under the Railway Labor Act, but in a series of decisions beginning with Ford
Motor Co. v. Huffman, 345 U.S. 330, 73 S.Ct. 681, 97 L.Ed. 1048, the Court concluded that the duty of fair representation
applies equally to the NLRA. The Court explained the derivation of the principle in Hines v. Anchor Motor Freight, Inc.,
424 U.S. 554, 563–564, 96 S.Ct. 1048, 1055–56.


“Necessarily ‘[a] wide range of reasonableness must be allowed a statutory bargaining representative in serving the
unit it represents ....’ Ford Motor Co. v. Huffman, 345 U.S. 330, 338, [73 S.Ct. 681, 686, 97 L.Ed. 1048] (1953). The
union's broad authority in negotiating and administering effective agreements is ‘undoubted,’ Humphrey v. Moore,
375 U.S. 335, 342, [84 S.Ct. 363, 367, 11 L.Ed.2d 370] (1964), but it is not without limits. Because ‘[t]he collective
bargaining system as encouraged by Congress and administered by the NLRB of necessity subordinates the interests
of an individual employee to the collective interests of all employees in a bargaining unit,’ Vaca v. Sipes, 386 U.S. 171,
182, [87 S.Ct. 903, 912, 17 L.Ed.2d 842] (1967), the controlling statutes have long been interpreted as imposing upon
the bargaining agent a responsibility equal in scope to its authority, ‘the responsibility and duty of fair representation.’
Humphrey v. Moore, supra, at 342 [84 S.Ct., at 367]. The union as the statutory representative of the employees is
‘subject always to complete good faith and honesty of purpose in the exercise of its discretion.’ Ford Motor Co. v.
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Huffman, supra, at 338,” [73 S.Ct., at 686.] That this duty of fair representation under the NLRA may be judicially
enforced was made clear in Vaca v. Sipes, 386 U.S. 171, [87 S.Ct. 903, 17 L.Ed.2d 842].


3 This Court has not decided whether all breaches of the duty of fair representation necessarily constitute unfair labor
practices under §§ 8(b)(1)(A) and (b)(2) of the NLRA. In Miranda Fuel Co., 140 N.L.R.B. 181, the Board ruled that all
violations of the duty of fair representation are unfair labor practices either under § 8(b)(2) or under § 8(b)(1)(A). In
Vaca v. Sipes, supra, the Court found it unnecessary to decide whether Miranda Fuel was correctly decided, but simply
“assume[d] for present purposes” that the Board had been correct. 386 U.S., at 186, 87 S.Ct., at 914. The three concurring
Justices in Vaca v. Sipes, however, stated that “a complaint by an employee that the union has breached its duty of fair
representation ... is a charge of unfair labor practice.” Id., at 198, 87 S.Ct., at 921. And a majority of the Courts of Appeals
have concluded that breach of the fair representation duty is an unfair labor practice. See Newport News Shipbuilding
Co. v. NLRB, 631 F.2d 263 (CA4); Abiline Sheet Metal, Inc. v. NLRB, 619 F.2d 332, 347 (CA5); NLRB v. American
Postal Workers Union, 618 F.2d 1249, 1254–1255 (CA8); Kesner v. NLRB, 532 F.2d 1169, 1173–1174 (CA7); Kling v.
NLRB, 503 F.2d 1044 (CA9); Truck Drivers v. NLRB, 126 U.S.App.D.C. 360, 379 F.2d 137; cf. Denver Stereotypers v.
NLRB, 623 F.2d 134, 136 (CA10). But see NLRB v. Miranda Fuel Co., 326 F.2d 172, 175–178 (CA2) (Judge Medina took
the position that the Board had incorrectly held violation of the duty of fair representation to be an unfair labor practice;
Judge Lumbard, concurring, did not reach that question; Judge Friendly dissented). Even if there are some breaches of
the representation duty that are not unfair labor practices under the NLRA, § 10(b) is, I believe, the proper source for
determining when claims of breach of duty must be raised. For that limitations period is a clear indication of Congress'
judgment of when claims of a very similar or identical character must be brought.


4 Concededly, the terms of § 10(b) are directed to the administrative procedures provided by Congress to resolve unfair
labor practices. But the fact that Congress did not provide a limitations period for a judicially enforceable action later found
implied in the NLRA is not comparable to a congressional failure to establish a time limitation for an action it expressly
creates by statute. Cf. Occidental Life Ins. Co. v. EEOC, 432 U.S. 355, 367, 97 S.Ct. 2447, 2454, 53 L.Ed.2d 502. In
any case, it cannot reasonably be assumed here that congressional silence reflects an intent to apply state statutes of
limitation for an action based in part on rights and obligations traceable to the NLRA.


5 The charge by the employees in Machinists was against the formation of a collective-bargaining agreement. Here the
complaint is with the agreement's administration. But § 8(d) of the NLRA defines the collective bargaining required by
the Act to include grievance procedures as a part of the continuing collective–bargaining process. See NLRB v. Acme
Industrial Co., 385 U.S. 432, 436, 87 S.Ct. 565, 568, 17 L.Ed.2d 495;  29 U.S.C. § 158(d).


6 The Court held in Machinists v. NLRB, 362 U.S. 411, 422, 80 S.Ct. 822, 829, 4 L.Ed.2d 832, that “a finding of violation
which is inescapably grounded on events predating the limitations period is directly at odds with the purposes of the §
10(b) [time limit].”


7 The need for speedy and final resolution of labor disputes, preferably without recourse to the courts—identified by the
Court today in support of its preference for the shorter of the possible state limitations periods, ante, at 1564—also
supports adoption of the relatively short period of § 10(b).


1 The union did not petition for review of the Court of Appeals' decision, and the employer has not taken a position
with respect to which statute of limitations governs the employee's claim against the union. Indeed, the employer has
vigorously denied that this question is presented in this case:


“[T]he only question raised in the petition for certiorari is the statute of limitations applicable to Mitchell's claim against
his employer, UPS. See Liotta v. National Forge Co., 629 F.2d 903 (3d Cir. 1980).


“The fact that Mitchell may have a claim against the Union does not affect the determination of which statute of
limitations governs his claim against his employer. See Liotta v. National Forge Co., supra, 629 F.2d at 905.” Reply
Brief for Petitioner 3, 4.
See also Id., at 5–6.


2 The claims are closely related because, to prevail against the employer, the employee must establish that the union
breached its duty of fair representation and that the employer breached the collective-bargaining agreement; similarly, to
prevail against the union, the employee must prove that the union breached its duty of fair representation and, if he wishes
to recover loss-of-employment damages for which the union is responsible, that the employer breached the agreement.
See n. 4, infra. Cf. Czosek v. O'Mara, 397 U.S. 25, 28–29, 90 S.Ct. 770, 772–73, 25 L.Ed.2d 21. However, despite this
close relationship, the two claims are not inseparable. Indeed, although the employee in this case chose to sue both
the employer and the union, he was not required to do so; he was free to institute suit against either one as the sole
defendant. See Vaca v. Sipes, 386 U.S. 171, 186–187, 87 S.Ct. 903, 914–15, 17 L.Ed.2d 842.
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3 By its very nature, the employee's claim that the union breached its duty of fair representation cannot be resolved in an
arbitration proceeding because it arises out of the conduct of that proceeding itself.


4 While an arbitration decision favorable to the employer—for example, that the discharge did not breach the collective-
bargaining agreement—would be of substantial significance in an employee's suit against his union, it would not
necessarily be dispositive. The determination whether the employer breached the agreement may be highly relevant to
the amount of damages caused by the union's alleged breach of duty, but it is not necessarily controlling with respect
to the threshold question whether there was any breach of duty by the union at all. For example, if, solely for reasons
of racial bias, a union processes a discharged employee's grievance in bad faith, the union breaches its duty of fair
representation. Cf. Steele v. Louisville & Nashville R. Co., 323 U.S. 192, 65 S.Ct. 226, 89 L.Ed. 173. The fact that the
underlying discharge may not have violated the collective-bargaining agreement does not necessarily absolve the union
of liability for its breach, although it may limit the size of the employee's recovery against the union. Thus, while a court
considering an employee's claim against a union will evaluate the validity of the employer's underlying conduct, that
evaluation is not central to the resolution of the duty-of-fair-representation claim.


5 In Liotta v. National Forge Co., 629 F.2d 903 (CA3 1980), cert. pending, No. 80–890, the Court of Appeals concluded
that the Pennsylvania statute of limitations governing actions to vacate arbitration awards should apply to an employee's
§ 301 action against his employer for wrongful discharge. However, in Liotta the employee had filed suit only against
his employer, and not against his union. The Court of Appeals suggested that this fact was of some significance in
determining which statute of limitations to apply:


“[T]he fact that Liotta alleges that the arbitration award is invalid due to the Union's breach of its duty of fair
representation does not change the limitations period because the suit here is against the Company and not the Union.
Thus, it is clear that Liotta was dissatisfied with and simply seeks to upset the arbitrator's decision that the Company
did not wrongfully discharge him.” 629 F.2d, at 905–906.


6 N.Y.Civ.Prac.Law § 7511(a) (McKinney 1963), quoted ante, at 1562. I do not address any question concerning the
possible tolling of that period, because no such issue is presented in this case.


7 Under the rationale of Auto Workers v. Hoosier Cardinal Corp., 383 U.S. 696, 704–705, 86 S.Ct. 1107, 1112–13, 16
L.Ed.2d 192 arguably the proper statute of limitations to apply to such a claim would be N.Y.Civ.Prac.Law § 214(6)
(McKinney 1972), which governs claims for nonmedical malpractice. Because the question of the appropriate statute of
limitations to apply to the employee's claim against his union is not properly presented in this case, I express no definite
opinion on the point. I note, however, that the Court dismisses the suggestion that this action may be characterized as
a malpractice action with the observation that this characterization “overlook[s] the fact that an arbitration award stands
between the employee and any relief which may be awarded against the company.” Ante, at 1564, n. 4 (emphasis
supplied). Because no arbitration award stands between the employee and any relief which may be awarded against the
union, this observation is inapplicable to the claim against the union.


8 Section 10(b) of the National Labor Relations Act provides:
“Whenever it is charged that any person has engaged in or is engaging in any such unfair labor practice, the [National
Labor Relations] Board, or any agent or agency designated by the Board for such purposes, shall have power to issue
and cause to be served upon such person a complaint stating the charges in that respect, and containing a notice of
hearing before the Board or a member thereof, or before a designated agent or agency, at a place therein fixed, not less
than five days after the serving of said complaint: Provided, That no complaint shall issue based upon any unfair labor
practice occurring more than six months prior to the filing of the charge with the Board and the service of a copy thereof
upon the person against whom such charge is made, unless the person aggrieved thereby was prevented from filing
such charge by reason of service in the armed forces, in which event the six-month period shall be computed from the
day of his discharge. Any such complaint may be amended by the member, agent, or agency conducting the hearing
or the Board in its discretion at any time prior to the issuance of an order based thereon. The person so complained of
shall have the right to file an answer to the original or amended complaint and to appear in person or otherwise and give
testimony at the place and time fixed in the complaint. In the discretion of the member, agent, or agency conducting the
hearing or the Board, any other person may be allowed to intervene in the said proceeding and to present testimony.
Any such proceeding shall, so far as practicable, be conducted in accordance with the rules of evidence applicable
in the district courts of the United States under the rules of civil procedure for the district courts of the United States,
adopted by the Supreme Court of the United States pursuant to section 2072 of title 28.” 29 U.S.C. § 160(b).
The plain language of this statute indicates that it is directed solely to the administrative procedure established by
Congress in the National Labor Relations Act for the resolution of unfair labor practice charges arising under, and
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processed in accordance with, that Act. Nothing in the statutory language suggests that Congress intended that this
6-month limitations period be applied in any other context.


9 The National Labor Relations Act was enacted in 1935. 49 Stat. 449. Although § 10(b) was a part of the Act at that time,
in its original form it did not contain a period of limitations. 49 Stat. 453–454. The 6-month limitations period upon which
Justice Stewart relies was added to § 10(b) in 1947. 61 Stat. 146. Six years later, the Court decided the first in a series
of cases recognizing that the National Labor Relations Act imposes a duty of fair representation upon unions. See Ford
Motor Co. v. Huffman, 345 U.S. 330, 73 S.Ct. 681, 97 L.Ed. 1048. In 1967, in Vaca v. Sipes, 386 U.S. 171, 87 S.Ct. 903,
17 L.Ed.2d 842, the Court clearly held that this duty may be judicially enforced. See generally Hines v. Anchor Motor
Freight, Inc., 424 U.S. 554, 563–567, 96 S.Ct. 1048, 1055–1057, 47 L.Ed.2d 231.


End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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Synopsis
Background: Following affirmance of his convictions for
robbery and burglary, 850 N.E.2d 623, the United States
District Court for the Western District of New York,
Victor E. Bianchini, United States Magistrate Judge, 761
F.Supp.2d 59, granted defendant's petition for a writ of
habeas corpus, and state appealed.


Holdings: The Court of Appeals, Barrington D. Parker,
Circuit Judge, held that:


[1] victim's in-court identification of defendant did not
have a basis independent of tainted lineup;


[2] court would exercise it discretion not to consider
state's argument that Stonebarred habeas relief on
petitioner's claim challenging admissibility of victim's in-
court identification; and


[3] admission of robbery victim's unreliable in-court
identification had a “substantial and injurious” influence
on the jury's deliberations.


Affirmed in part and vacated in part.
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Before: B.D. PARKER, HALL, and CARNEY, Circuit
Judges.


Opinion


BARRINGTON D. PARKER, Circuit Judge:


The State of New York appeals from a judgment of the
United States District Court for the Western District of
New York (Bianchini, M.J.) granting defendant Rudolph
Young's petition for a writ of habeas corpus, vacating
his convictions for robbery and burglary, and barring


the State of New York from retrying him. 1  Young was
convicted at his first trial in August 1993 based on the
victim's in-court identification and her testimony that she
had identified him in a lineup held one month after the
crime. He was the only *72  member of the lineup whose
picture had also been included in a photographic array
shown to the victim two days earlier, when she failed
to make an identification. After the lineup identification
testimony was suppressed as the product of Young's


unconstitutional arrest under the Fourth Amendment, 2


at a second trial held almost six years later, the state trial
court nonetheless permitted the victim to identify Young
in court as the person who had broken into her home,
based on its finding that her in-court identification had
a basis independent of the tainted lineup. The New York
courts affirmed Young's convictions on direct appeal.
Young filed a petition for habeas corpus arguing, inter
alia, that the source of the victim's in-court identification
could not possibly have been independent of the tainted
lineup. The district court agreed and granted the petition.
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The State now appeals, arguing principally that, because
Young had a full and fair opportunity to litigate his
Fourth Amendment claim in state court, federal habeas
relief is not available. See Stone v. Powell, 428 U.S. 465,
96 S.Ct. 3037, 49 L.Ed.2d 1067 (1976). Because the State
failed to raise this non-jurisdictional argument in the
district court, we decline in the exercise of our discretion
to consider it for the first time on appeal. We agree
with the district court that the state courts' determination
that the victim's in-court identification derived from a
source independent of a tainted lineup constituted an
unreasonable application of, and was contrary to, clearly
established Supreme Court law. See United States v.
Crews, 445 U.S. 463, 472–74, 100 S.Ct. 1244, 63 L.Ed.2d
537 (1980); United States v. Wade, 388 U.S. 218, 240–41,
87 S.Ct. 1926, 18 L.Ed.2d 1149 (1967). Finally, although
we conclude that the in-court identification substantially
and injuriously influenced the jury's deliberations, and
while we share the district court's “grave doubts whether
th[e] circumstantial evidence was ... legally sufficient
to convict Young” without it, Young v. Conway, 761
F.Supp.2d 59, 76 (W.D.N.Y.2011), such doubts must be
resolved if at all by the state court, not ours. Accordingly,
we vacate that portion of the district court's judgment
barring the State from retrying Young, but affirm its
vacatur of Young's convictions.


BACKGROUND


The crimes for which Young was convicted occurred on
March 29, 1991. That evening, an intruder entered the
home of William and Lisa Sykes carrying an axe and
sledgehammer and wearing a blanket draped over his
clothes. He wore a scarf around his mouth that covered
his lips, nose, ears, and cheeks, leaving only his eyes and
the top of his head uncovered. Brandishing the axe over
Mr. Sykes's head, the intruder demanded money and then
took some watches from the bedroom. The Sykeses later
reported that a pair of binoculars, a red bicycle, a mirror,
and a pair of workout gloves from Mrs. Sykes's car were
also missing.


The intruder was in the house for approximately five to
seven minutes. After he left, Mr. Sykes immediately called
the police. In the police report taken later that evening,
which she signed, Mrs. Sykes, who is white, described the
intruder as “[a] black man in his twenties, five-ten, medium


build.” App. at 131. 3  When the *73  police asked if


she could assist in preparing a composite sketch of the
intruder, Mrs. Sykes replied that she could not. Id.


Approximately one month later, police showed Mrs.
Sykes a photographic array containing six full-color
photographs, including one of Young's entire face. She


could not at that time identify Young as the intruder. 4


The next day, Mr. Sykes viewed the same array in his home
—with Mrs. Sykes present—but also failed to make an
identification.


The next day, Young was arrested and placed in a lineup
that Mr. and Mrs. Sykes viewed separately. As noted,
the Appellate Division, Fourth Department, subsequently
held that there was no probable cause for the arrest. See
Young, 202 A.D.2d at 1026, 609 N.Y.S.2d at 726–27. Of
the lineup participants, Young was the only person whose
picture had been included in the photo array viewed by
the Sykeses. The lineup participants—none of whom wore
scarves around their faces or blankets over their bodies
—each stepped forward and said three things that the
intruder had allegedly said the night of the crime. Mr.
Sykes did not identify Young. Instead, he said the voice
of a different lineup participant sounded most like the
intruder, while the eyes and face of yet another lineup
participant most resembled him. Mrs. Sykes, however,
identified Young based just on “his eyes and the voice.”
App. at 161.


Young was indicted for burglary and two counts of
robbery and went to trial in August 1993. At trial,
Mrs. Sykes identified Young as “that person that [she]
identified at the lineup.” 1993 Trial Tr. (“Trial I”) 57.
She later testified that she made this identification based
on a “combination” of factors “from seeing him and also
the voice.” App. at 73. Due largely to Mrs. Sykes's in-
court identification, which stemmed from the prior lineup,
Young was convicted. See 761 F.Supp.2d at 77.


Young's conviction was reversed on appeal. The Appellate
Division concluded that, because the police had obtained
Young's consent to the lineup “by means affected by the
primary taint [of his illegal arrest],” and because “the line-
up identification flowed directly from the illegal arrest and
was not attenuated therefrom,” Mrs. Sykes's testimony
concerning the lineup should not have been admitted at
trial. People v. Young, 255 A.D.2d 905, 683 N.Y.S.2d 677,
678 (1998). The court ordered a new trial and provided
the prosecution with an opportunity to prove that Mrs.
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Sykes had “a basis independent of the unlawful arrest
and tainted identification procedure” to identify Young in
court. Id.


In March 1999—eight years after the initial incident at
the Sykeses' residence—the trial court held an independent
source hearing to determine whether Mrs. Sykes would
be permitted to make an in-court identification of Young
at a re-trial. At that hearing, Mrs. Sykes described the
robbery in detail and testified as to why she remembered
the intruder from her observations of him during the
crime rather than from the tainted lineup. According to
her testimony, she first encountered the intruder standing
“a couple of feet” away from her in her well-lit dining
room. App. at 117. Mrs. Sykes, who is “five-eight, fine-
nine,” testified that she was “[e]ssentially ... looking at
[the intruder] face-to-face,” and therefore estimated his
relative height to be 5′10′. Id. Young is black, is six feet
tall and was almost 34 at *74  the time of the incident.
Mrs. Sykes said the intruder had a “[s]carf over his face
and a blanket covering all his clothes.” Id. at 131. The
scarf “covered up the intruder's mouth[,] chin,” ears and
the “majority of the intruder's cheeks and jawbone.” Id.
at 136–138. Mrs. Sykes did not recall whether the intruder
had a beard or mustache, or the length or kind of hair on
his head; whether he was muscular or had any “noticeable
or distinct physical characteristics,” id. at 138; whether he
wore a hat or any jewelry; what type of shoes or pants
he wore; whether he was wearing a jacket underneath the
blanket; or whether he was wearing gloves.


After initially screaming, Mrs. Sykes said she looked
carefully at the intruder, in disbelief that the incident
was not a prank, but realized after staring at his eyes
that she did not know him. The burglar then walked
directly behind Mr. Sykes, brandished the axe over his
head, looked directly at Mrs. Sykes, and said, “I will kill
him. Give me your wallets.” Id. at 118 (quotation marks
omitted).


The three then walked down the hallway to the master
bedroom to retrieve Mr. Sykes's wallet. Mrs. Sykes turned
on the hall light and the intruder turned and looked
right at her. She continued to watch him as he relieved
Mr. Sykes of his money and took the watches. After
next demanding that Mrs. Sykes give him her money,
he proceeded to rip two telephones out of the walls,
instructing Mrs. Sykes not to “look at [his] face.” Id. at
123. The intruder left the house shortly thereafter.


Mrs. Sykes testified that, up until the point the intruder
instructed her to avert her eyes, she had continuously
looked at his face, primarily his eyes, trying to determine
who he was. She said that for many nights after the crime,
she woke up seeing the intruder's eyes in her nightmares.
However, she also testified that there was “[n]othing
unusual that stood out” about them. Id. at 140. She further
acknowledged that she was unable to assist the police in
sketching a composite drawing of the intruder's face and
stated that, although she had examined the eyes of each
of the faces in the photo array conducted a month after
the incident, she was unable to select Young because “a
photograph is not a real person” and the pictures in the
array did not “look real” to her. Id. at 155.


As to the lineup, Mrs. Sykes testified that she selected
Young based solely on his eyes and voice. She contended
that, eight years after the incident, she could “completely
excise that lineup from [her] mind” and make an in-person
identification based solely on the “eyes and voice.” Id. at
168. Based on this testimony, the court found that Mrs.
Sykes had demonstrated the ability to make an in-court
identification at Young's subsequent retrial. In so holding,
the court stressed that Mrs. Sykes “was in close proximity”
to the intruder and “had ample opportunity” to see him.
Id. at 195. Although “much of her identification focused
on [the intruder's] eyes,” her certainty helped establish her
ability to make an in-court identification. Id.


At Young's retrial in January 2000, the prosecution
offered no physical evidence linking Young to the
robbery. Instead, its case-in-chief consisted almost entirely
of testimony from the Sykeses and from two other
individuals, Taunja Isaac and Nell Kimbrel. The Sykeses'
description of the robbery at trial was largely consistent
with Mrs. Sykes's description at the independent source
hearing. She identified Young as the perpetrator. Mr.
Sykes did not identify him. The court denied Young's
motion to introduce expert testimony on the ability of a
person (1) to make an identification independent of an
earlier, *75  tainted lineup identification or (2) generally
to make an accurate identification given various factors.


The prosecution's third primary witness, Isaac, was an
acquaintance of Young's and a convicted felon with a
lengthy criminal record. Isaac testified that on April 29th
—a month after the Sykes burglary and in connection with
Isaac's arrest for disorderly conduct—she informed the
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police about a pair of binoculars and three watches that
Young had “asked [her] to sell” some time in March or
April of 1991. 2000 Trial Tr. (“Trial II”) 131. When asked
by a sheriff's investigator to retrieve the items, Isaac was
able to recover only the binoculars, which were introduced
into evidence. Mr. Sykes identified them as those stolen
from his car. A sheriff's investigator testified that he never
directed Isaac to show him where or from whom she had
gotten them.


Isaac admitted at trial that she “had a very good and
close friendship” with Lamont Gordon, another man who
“lived around [her] neighborhood” and whom she knew
the police to be investigating as a suspect in the Sykes
robbery. Id. at 149–150. Gordon was a “[l]ight skinned”
African–American male, “about six feet,” of “medium
build,” and “between 18 and 20” at the time of the
incident. Id. at 159. Isaac further testified that at the time
of her arrest she feared she would be charged and sent to
jail. She never was.


The fourth primary prosecution witness, Kimbrel,
testified that a month after the incident the police found a
pair of gloves belonging to the Sykeses in a garbage can at
her residence—a house from which as many as 30 people
a night would “be in and out” to “smoke cocaine.” Id.
at 272–73. Isaac, from whom Kimbrel regularly bought
cocaine, and Young were two such people. According to
Kimbrel's testimony, Young had been staying at her house
at least once a week and leaving some of his belongings
there during the months of March and April 1991, during
which time Kimbrel was “constantly [and] continually”
using cocaine. Id. at 286. Kimbrel, who had prior felony
convictions for larceny and possession of stolen property,
could say only that the gloves “had been [in her house]
for a while” and that she had never actually seen Young
with the gloves. Id. at 261. She testified that “[a]t any point
someone could have brought the gloves in [to her house]
because [she] had a lot of peoples in the house.” Id. at 274.
Kimbrel had discarded the gloves, which were admitted at
trial, along with a number of other items upon learning
that the police were coming to execute a search warrant.


The defense introduced the testimony of a police officer
establishing that Young was 6′0′ to 6′1′ tall and would
have been 34 years old at the time of the incident.


Young was convicted on all three counts and sentenced
to two consecutive terms of fifteen years to life
imprisonment.


Direct Appeal
The Appellate Division, Fourth Department, affirmed
the convictions. People v. Young, 20 A.D.3d 893,
798 N.Y.S.2d 625, 625–26 (2005). Addressing Young's
challenge to Mrs. Sykes's in-court identification, a
majority of the five-justice panel held that the trial
court had “properly determined that the People proved
by clear and convincing evidence that the victim had
an independent basis for her in-court identification” of
Young. Id. at 625–26. Two justices dissented on the
grounds that


[t]he inability of the victim to
assist the police in constructing a
composite of the intruder and her
inability to select defendant from
a photo array prior to the lineup
identification procedure strongly
suggest that her alleged independent
*76  “recollection” of defendant


was irrevocably tainted by her
having viewed defendant in the
lineup and having heard him speak.
We therefore must conclude that any
in-court identification testimony by
the victim would be derived from
exploitation of the illegal arrest.


Id. at 627 (Hurlbutt, J.P., and Gorski, J., dissenting)
(quotation marks and citations omitted).


A divided panel of the Court of Appeals affirmed. People
v. Young, 7 N.Y.3d 40, 46, 817 N.Y.S.2d 576, 850 N.E.2d
623 (2006). The majority declined to “disturb[ ]” the lower
courts' determination that there was an independent basis
for Mrs. Sykes's identification testimony, an “issue of
fact” for which it found “support in the record.” Id.
at 44, 817 N.Y.S.2d 576, 850 N.E.2d 623. A dissenting
judge concluded that “any in-court identification [was]
impermissible as a matter of law.” Id. at 48, 817 N.Y.S.2d


576, 850 N.E.2d 623 (G.B. Smith, J., dissenting). 5


Proceedings Below
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Young timely filed a petition for a writ of habeas corpus
alleging, inter alia, that the state courts' conclusion that
Mrs. Sykes had an independent source for her in-court
identification of Young was an unreasonable application
of clearly established federal law. See Wade, 388 U.S.
at 241, 87 S.Ct. 1926 (listing six factors courts should
consider to determine whether witness has independent
basis for in-court identification); see also Crews, 445 U.S.
at 472–73 & n. 18, 100 S.Ct. 1244. The State opposed
Young's petition on the merits, but never argued, as it does
on appeal, that Stone barred consideration of Young's
claim.


After “[r]eviewing the Wade factors,” the district court
concluded that “all of them are on Petitioner's side of the
scale, and none of them are on the government's.” 761
F.Supp.2d at 75. Accordingly, the district court found
the New York courts' determination that Mrs. Sykes's
in-court identification stemmed from an “independent
source” to be an unreasonable application of Wade. Id.
at 76. Left with “no doubt ... that the [trial court's]
error [in admitting the identification testimony] influenced
the jury's deliberations in a way that was substantial
and injurious,” the court ordered Young's convictions
vacated. Id. at 77 (quotation marks and citations omitted).
Finally, because it believed “the prosecution would not be
able to secure a conviction based upon legally sufficient
evidence so as to satisfy due process concerns,” the court
also ordered “the extraordinary remedy of precluding
the prosecution from retrying Young on the charges
stemming from the Sykes home invasion.” Id. at 83. This
appeal followed.


We review a district court's grant of habeas relief de novo,
and the underlying findings of fact for clear error. See
Ramchair v. Conway, 601 F.3d 66, 72 (2d Cir.2010).


DISCUSSION


The State presents scant argument on appeal challenging
the district court's conclusion that the state court
unreasonably applied Wade. Its principal contention is
that, because Young had a full and fair opportunity to
litigate his “Fourth Amendment claim” in state court,
federal habeas corpus provides him no remedy. See Stone,
428 U.S. at 494, 96 S.Ct. 3037. Because *77  the State
failed to raise this non-jurisdictional argument below, we
decline to consider it. See infra Part II. We further hold


that the district court properly concluded that the state
courts' determination, that Mrs. Sykes's testimony was
properly admitted as having a source independent of the
tainted lineup, constituted an unreasonable application
of, and was contrary to, clearly established Supreme Court
law, see Crews, 445 U.S. at 472–74, 100 S.Ct. 1244; Wade,
388 U.S. at 241, 87 S.Ct. 1926. See infra Part I. Finally,
we hold that the in-court identification substantially and
injuriously influenced the jury's deliberations, warranting
vacatur of Young's convictions. See infra Part III.


I.


[1]  Whether an in-court identification has a source
independent of an earlier tainted identification is a mixed
question of law and fact. See Wade, 388 U.S. at 241–
42, 87 S.Ct. 1926. “On federal habeas review, mixed
questions of law and fact translate to ‘mixed constitutional
questions (i.e., application of constitutional law to fact).’
” Overton v. Newton, 295 F.3d 270, 277 (2d Cir.2002)
(quoting Williams v. Taylor, 529 U.S. 362, 400, 120 S.Ct.
1495, 146 L.Ed.2d 389 (2000) (O'Connor, J., concurring)).
Under the Anti–Terrorism and Effective Death Penalty
Act of 1996 (AEDPA), such questions “are subject to
the standard set forth in 28 U.S.C. § 2254(d)(1), which
requires the habeas court to determine whether the
state court's decision ‘was contrary to, or involved an
unreasonable application of, clearly established Federal
law, as determined by the Supreme Court of the United
States.’ ” Id. (quoting 28 U.S.C. § 2254(d)(1)).


[2]  The exclusionary rule applies not only to the “direct
products” of unconstitutional invasions of defendants'
Fourth Amendment rights, but also to the indirect or
derivative “fruits” of those invasions. Crews, 445 U.S.
at 470, 100 S.Ct. 1244 (quotation marks and citations
omitted) (citing Wong Sun v. United States, 371 U.S.
471, 484, 83 S.Ct. 407, 9 L.Ed.2d 441 (1963)). Whether
such fruit is “of the poisonous tree”—in which case
it must be excluded at trial—depends on “whether the
chain of causation proceeding from the unlawful conduct
has become so attenuated or has been interrupted by
some intervening circumstance so as to remove the taint
imposed upon that evidence by the original illegality.”
Id. at 471, 83 S.Ct. 407 (quotation marks and citations
omitted). In the case of unconstitutional arrests, any of
three distinct elements of in-court identifications may
“ha[ve] been come at by exploitation of the violation
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of the defendant's Fourth Amendment rights”: (1) the
victim's presence at trial to identify the defendant; (2) the
defendant's presence at trial so that he can be identified;
and (3) the victim's “knowledge of and [ ] ability to
reconstruct the prior criminal occurrence and to identify
the defendant from her observations of him at the time of
the crime.” Id. (quotation marks and citations omitted).


As to the third element, “given the vagaries of
human memory and the inherent suggestibility of many
identification procedures,” “intervening photographic
and lineup identifications—both of which are conceded to
be suppressible fruits of the Fourth Amendment violation
—[may] affect the reliability of the in-court identification
and render it inadmissible as well.” Id. at 472, 83 S.Ct.
407 (citing Patrick M. Wall, Eye–Witness Identification
in Criminal Cases 40–64 (1965); Frederic D. Woocher,
Note, Did Your Eyes Deceive You? Expert Psychological
Testimony on the Unreliability of Eyewitness Identification,
29 Stan. L.Rev. 969, 974–89 (1977)).


*78  [I]t is a matter of common
experience that, once a witness has
picked out the accused at the line-
up, he is not likely to go back on his
word later on, so that in practice the
issue of identity may (in the absence
of other relevant evidence) for all
practical purposes be determined
there and then, before the trial.


Wade, 388 U.S. at 229, 87 S.Ct. 1926 (quotation
marks and citations omitted) (citing Glanville Williams
& H.A. Hammelmann, Identification Parades, Part I,
Crim. L.Rev. 479, 482 (1963)). Indeed, social science
research indicates that false identification rates increase,
and accuracy on the whole decreases, when there are
multiple identification procedures. E.g., Ryan D. Godfrey
& Steven E. Clark, Repeated Eyewitness Identification
Procedures: Memory, Decision Making, and Probative
Value, 34 Law & Hum. Behav. 241, 241, 256 (2010)
(explaining this effect as the result either of “misplaced
familiarity due to the memory of the suspect” from
earlier identification or of “heightened expectations and
suggestiveness”).


[3]  [4]  [5]  Whether an in-court identification is
nevertheless admissible depends on whether it has
an origin “independent” of the tainted lineup, Wade,
388 U.S. at 242, 87 S.Ct. 1926—whether it “rested


on an independent recollection of [the victim's] initial
encounter with the assailant, uninfluenced by the pretrial
identifications,” Crews, 445 U.S. at 473, 100 S.Ct. 1244.
In answering that question, courts consider the following
factors: (1) the victim's prior opportunity to observe
the alleged criminal act; (2) any discrepancy between
any pre-lineup description and the defendant's actual
description; (3) any identification prior to the lineup of
another person; (4) a photographic identification of the
defendant prior to the illegal lineup; (5) the victim's failure
to identify the defendant on a prior occasion; and (6)
the lapse of time between the alleged act and the lineup


identification. 6  Wade, 388 U.S. at 241, 87 S.Ct. 1926; see
also Crews, 445 U.S. at 473 nn. 18–19, 100 S.Ct. 1244
(citing with approval and applying Wade factors “in the
context of [a] Fourth Amendment violation” to determine
whether in-court identification had origins independent
of earlier identification tainted by arrest lacking probable
cause (quotation marks omitted)). It “is also relevant”
to consider facts “disclosed concerning the conduct of
the lineup.” Wade, 388 U.S. at 241, 87 S.Ct. 1926. The
State bears the burden of proving, by clear and convincing
evidence, that the in-court identification was “based upon
observations of the suspect other than the [tainted] lineup
identification.” Id. at 240, 87 S.Ct. 1926.


We turn now to an analysis of Mrs. Sykes's in-court
identification, considering whether the Wade factors could
reasonably support a finding by clear and convincing
evidence that it had an independent basis. In the course
of assessing those factors, we reference an extensive
body of scientific literature presented to us by amicus


curiae the Innocence Project in support of affirmance. 7


That literature indicates *79  that certain circumstances
surrounding a crime—including the perpetrator's wearing
a disguise, the presence of a weapon, the stress of
the situation, the cross-racial nature of the crime, the
passage of time between observation and identification,
and the witness's exposure to defendant through multiple
identification procedures—may impair the ability of a
witness, such as Mrs. Sykes, to accurately process what
she observed. Many of these factors are counterintuitive
and, therefore, not coterminous with “common sense.”
We note that the research presented to us by the
Innocence Project—to which the State has offered no


response 8 —has been reviewed, replicated, and retested,
and is generally accepted in the research community.
See State v. Henderson, 208 N.J. 208, 283, 27 A.3d
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872 (2011) (reviewing comprehensive 86–page report of
court-appointed Special Master based on seven experts'
testimony and hundreds of scientific studies, including
many of those cited by the Innocence Project and by us
below; referring to such research as “the gold standard in
terms of the applicability of social science research to the
law” (quotation marks and citations omitted)). As a result,
as the New Jersey Supreme Court has pointed out, “social
scientists, forensic experts, law enforcement agencies, law
reform groups, legislatures and courts” routinely rely
upon the research during legal proceedings regarding
eyewitness testimony. Report of the Special Master at 73,


Henderson, 208 N.J. 208, 27 A.3d 872. 9


Indeed, this Court has previously approved lower courts'
drawing upon this body of literature in appropriate cases.
In United States v. Luis, for example, we endorsed a
“flexible approach” to trial judges' use of “a specific
eyewitness charge in order to ameliorate the concerns
expressed in ... [Wade ] relating to the dangers inherent in
eyewitness testimony that may lead to misidentification.”
835 F.2d 37, 41 (2d Cir.1987); see also United States
v. Serna, 799 F.2d 842, 850 (2d Cir.1986) (noting our
“full [ ] aware[ness] of the dangers of testimony based
purely on eyewitness identification,” dangers on which
we have “often commented”), abrogated on other grounds
by, United States v. DiNapoli, 8 F.3d 909, 914 n. 5
(2d Cir.1993). In United States v. Veal, we affirmed the
district court's exclusion of expert testimony on eyewitness
identification in favor of “a very detailed instruction to the
jury regarding the evaluation of eyewitness identification
evidence,” observing that district courts “may properly
address the dangers of unreliable eyewitness identification
testimony by giving a jury charge appropriate to the
circumstances *80  of the case.” No. 98–1539, 1999 WL
446783, at *1 (2d Cir. June 16, 1999) (citing Luis, 835 F.2d
at 41). Trial courts should continue to draw upon this
literature to the extent they deem it helpful in fashioning
such charges. That said, we caution that much eyewitness
identification testimony is reliable and is, and should be,
routinely accepted by juries. See, e.g., Luis, 835 F.2d at 42
(finding no abuse of discretion in district court's refusal to
give defense counsel's requested eyewitness identification
charge in part because “[t]he [ ] circumstances provide
strong indicia that the identification of [defendant] as a
participant in the crime for which he was charged was
reliable”).


* * *


[6]  The first and, we think, most important Wade
factor concerns the victim's prior opportunity to observe
the alleged criminal act. Here, Mrs. Sykes testified
that she observed the perpetrator for five to seven
minutes in good lighting. However, she was afforded
no meaningful opportunity to perceive him during that
time given that his body was covered with a blanket
and the entirety of his face below his eyes—including
his lips, nose, ears, and cheeks—was covered by a scarf.
And as for those eyes, “nothing unusual ... stood out ”
about them. App. at 140 (emphasis added). Nor did the
intruder have any other “noticeable or distinct physical
characteristics.” Id. at 138. Indeed, following the incident,
Mrs. Sykes could neither assist in a composite sketch
nor recall any details of the perpetrator's mouth, ears,
forehead, facial hair, or hairstyle. Since then, she has
been unable to articulate anything but the barest of
details about him—his height, gender, and race—instead
repeatedly emphasizing his wholly unremarkable and
decontextualized eyes. In Raheem v. Kelly, 257 F.3d 122,
138 (2d Cir.2001), this Court found a witness's testimony
at a hearing insufficient to establish an independent
basis for his in-court identification of an alleged shooter,
where the witness described the shooter's eyes as “weird”
and “different” because of the shooter's “glare” and the
manner in which he “fixed his eyes”; there was “something
about it that stood out.” Id. at 139. Here, Mrs. Sykes
offered an even flimsier description and admitted that
nothing unusual stood out about the perpetrator's eyes.
Thus we are not persuaded that her observation of them
could serve as an independent basis for her in-court
identification.


In assessing this first Wade factor, we find illuminating
the social science research, presented by the Innocence
Project, addressing the effect of disguises, weapons, stress,
and cross-racial identifications on those identifications'
accuracy. First, as the amicus curiae observes, even “subtle
disguises can ... impair identification accuracy.” Brian L.
Cutler & Margaret Bull Kovera, Evaluating Eyewitness
Identification 43 (2010); see also Brian L. Cutler et al.,
The Reliability of Eyewitness Identification: The Role
of System and Estimator Variables, 11 Law & Hum.
Behav. 233, 240, 244–45 (1987) (reporting results of
experiment showing that when “perpetrator” wore a hat,
only 27% of participants' identifications were accurate,
versus 45% when “perpetrator” did not wear a hat).
Here, the perpetrator of the Sykes robbery wore no



http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2025930085&pubNum=7691&originatingDoc=Ib130e06917c611e2b60bb297d3d07bc5&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2025930085&pubNum=7691&originatingDoc=Ib130e06917c611e2b60bb297d3d07bc5&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1987153477&originatingDoc=Ib130e06917c611e2b60bb297d3d07bc5&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1967129548&originatingDoc=Ib130e06917c611e2b60bb297d3d07bc5&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1987153477&pubNum=350&originatingDoc=Ib130e06917c611e2b60bb297d3d07bc5&refType=RP&fi=co_pp_sp_350_41&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_350_41

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986143949&pubNum=350&originatingDoc=Ib130e06917c611e2b60bb297d3d07bc5&refType=RP&fi=co_pp_sp_350_850&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_350_850

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986143949&pubNum=350&originatingDoc=Ib130e06917c611e2b60bb297d3d07bc5&refType=RP&fi=co_pp_sp_350_850&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_350_850

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993209158&pubNum=506&originatingDoc=Ib130e06917c611e2b60bb297d3d07bc5&refType=RP&fi=co_pp_sp_506_914&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_506_914

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993209158&pubNum=506&originatingDoc=Ib130e06917c611e2b60bb297d3d07bc5&refType=RP&fi=co_pp_sp_506_914&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_506_914

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999156193&originatingDoc=Ib130e06917c611e2b60bb297d3d07bc5&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999156193&pubNum=999&originatingDoc=Ib130e06917c611e2b60bb297d3d07bc5&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999156193&pubNum=999&originatingDoc=Ib130e06917c611e2b60bb297d3d07bc5&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1987153477&pubNum=350&originatingDoc=Ib130e06917c611e2b60bb297d3d07bc5&refType=RP&fi=co_pp_sp_350_41&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_350_41

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1987153477&pubNum=350&originatingDoc=Ib130e06917c611e2b60bb297d3d07bc5&refType=RP&fi=co_pp_sp_350_41&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_350_41

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1987153477&pubNum=350&originatingDoc=Ib130e06917c611e2b60bb297d3d07bc5&refType=RP&fi=co_pp_sp_350_42&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_350_42

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1967129548&originatingDoc=Ib130e06917c611e2b60bb297d3d07bc5&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001599582&pubNum=506&originatingDoc=Ib130e06917c611e2b60bb297d3d07bc5&refType=RP&fi=co_pp_sp_506_138&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_506_138

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001599582&pubNum=506&originatingDoc=Ib130e06917c611e2b60bb297d3d07bc5&refType=RP&fi=co_pp_sp_506_138&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_506_138

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001599582&originatingDoc=Ib130e06917c611e2b60bb297d3d07bc5&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1967129548&originatingDoc=Ib130e06917c611e2b60bb297d3d07bc5&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)





Young v. Conway, 698 F.3d 69 (2012)


 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 8


minimal disguise; as noted above, his body and face
were almost entirely covered. That disguise deprived Mrs.
Sykes of any meaningful opportunity to observe him;
social science research suggests it likely also impaired her
ability accurately to perceive the little she was able to
observe.


Second, the scientific literature indicates that the presence
of a weapon during a crime “will draw central attention,
thus decreasing the ability of the eyewitness to *81
adequately encode and later recall peripheral details.”
Nancy Mehrkens Steblay, A Meta–Analytic Review of
the Weapon Focus Effect, 16 Law & Hum. Behav. 413,
414 (1992). For example, an analysis of 19 weapon-
focus studies involving 2082 identifications found that, on
average, identification accuracy decreased approximately
10% when a weapon was present. Id. at 415–17. Our own
Court has recognized that “it is human nature for a person
toward whom a [weapon] is being pointed to focus h[er]
attention more on the [weapon] than on the face of the
person pointing it.” Raheem, 257 F.3d at 138. Here, the
perpetrator entered the Sykeses' home wielding an axe
and a sledgehammer. Mrs. Sykes “observed” him while he
brandished the axe over the head of her wheelchair-bound
husband, threatening to kill him.


Third, high levels of stress have been shown to induce
a defensive mental state that can result in a diminished
ability accurately to process and recall events, leading
to inaccurate identifications. Kenneth A. Deffenbacher
et al., A Meta–Analytic Review of the Effects of High
Stress on Eyewitness Memory, 28 Law & Hum. Behav.
687, 687, 699–700 (2004); see also Charles A. Morgan
III et al., Accuracy of Eyewitness Memory for Persons
Encountered During Exposure to Highly Intense Stress,
27 Int'l J.L. & Psychiatry 265 (2004). For example, a
review of 16 studies involving 1727 participants found
that accurate identifications decreased 22.2% under high
stress conditions. Deffenbacher et al., A Meta–Analytic
Review of the Effects of High Stress on Eyewitness Memory
at 692, 694 (reporting that overall proportion of correct
identifications for high stress conditions was 0.42 versus
0.54 for low stress conditions). Here, as if the stress of the
situation were not already clear, Mrs. Sykes testified that
she was “scared” and “petrified.” App. at 142.


Fourth, social science research indicates that people
are significantly more prone to identification errors
when trying to identify someone of a different race,


a phenomenon known as “own-race bias.” “There is
a considerable consistency across [scientific] studies,
indicating that memory for own-race faces is superior
to memory for other-race faces.” Robert K. Bothwell
et al., Cross–Racial Identification, 15 Personality & Soc.
Psychol. Bull. 19, 19, 23 (1989) (conducting meta-analysis
of 14 studies finding that own-race bias effect “occurs for
both Black and White subjects in 79% of the samples”).
Studies have thus found a “tendency for people to
exhibit better memory for faces of [members of their
own race] than for faces of [members of another race].”
Tara Anthony et al., Cross–Racial Facial Identification:
A Social Cognitive Integration, 18 Personality & Soc.
Psychol. Bull. 296, 299 (1992). Studies suggest that own-
race bias is especially pronounced where, as here, the
person making the identification is Caucasian and the
person being identified is African–American. Henry F.
Fradella, Why Judges Should Admit Expert Testimony
on the Unreliability of Eyewitness Testimony, 2 Fed. Cts.
L.Rev. 1, 14 (2007).


Before proceeding to the second Wade factor, we also
consider the flip-side of the first one: whether Mrs.
Sykes's limited opportunity to observe the perpetrator
at the crime scene influenced her subsequent perceived
ability to identify Young, and whether those subsequent
identifications in turn altered her perceived ability to
draw on her limited observation of Young at the
crime scene. After all, as we have seen, the in-court
identification followed three instances in which Mrs.
Sykes was exposed to the defendant subsequent to
the crime: she viewed his picture in the photo array
and his person both in the unconstitutional lineup and
also during the *82  first trial. Here, the Innocence
Project has directed us to scientific research indicating
that such prior identifications may taint subsequent
in-court identifications due to a phenomenon known
as the “mugshot exposure effect,” or “unconscious
transference,” whereby a witness selects a person in a later
identification procedure based on a sense of familiarity
deriving from her exposure to him during a prior one.
This phenomenon occurs because “the witness [is] unable
to partition his or her memory in such a way as to
know that the suspect's increased familiarity is due to the
exposure [in the photo array], rather than the suspect's
presence at the time of the crime.” Godfrey & Clark,
at 242; see also People v. Santiago, 17 N.Y.3d 661, 673,
934 N.Y.S.2d 746, 958 N.E.2d 874 (2011) (recognizing
unconscious transference); Henderson, 208 N.J. at 255
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(“[S]uccessive views of the same person can make it
difficult to know whether the later identification stems
from a memory of the original event or a memory of
the earlier identification procedure.”). This phenomenon
is especially pronounced where, as here, the witness
initially makes no identification from a photo array,
but then selects someone whose picture was included in
the photo array during a later identification procedure.
Godfrey & Clark, at 247. For example, an analysis of
17 experiments showed that while only 15% of witnesses
made an incorrect identification when the suspects in
the lineup were viewed for the first time in the lineup,
37% of the witnesses made an incorrect identification
when they had seen a suspect in a prior mugshot.
Kenneth A. Deffenbacher et al., Mugshot Exposure
Effects: Retroactive Interference, Mugshot Commitment,
Source Confusion, and Unconscious Transference, 30 Law
& Hum. Behav. 287, 299 (2006).


In addition, where, as here, a victim identifies the
defendant during an identification procedure prior to
her in-court identification, her memory can be tainted
by the “mugshot commitment effect”: having identified
that person as the perpetrator, she becomes attached
to her prior identification. As a result, she is more
likely to identify him again in a subsequent identification
procedure, even if he is innocent. See Charles A.
Goodsell et al., Effects of Mugshot Commitment on
Lineup Performance in Young and Older Adults, 23
Applied Cognitive Psychol. 788, 789 (2009). In one study,
72% of persons who made an inaccurate identification
from a mugshot book later made the same mistaken
identification in a lineup. Id. at 795. This phenomenon
may be observed even when the actual culprit is present
in the second identification procedure, and the previously
selected innocent person is absent. For example, in
one experiment, 60% of participants indicated that the
actual culprit was not present in the lineup, while
only 12% correctly identified him from the lineup. Id.
at 798. This research demonstrates that “[m]ugshot
choosers will select their prior mugshot choice if given
the opportunity and will reject a lineup that does not
contain it” even when the opportunity to select the actual
culprit is available. Id. Moreover, where a witness has
been primed with information supporting an erroneous
identification—such as repeated exposure to Mr. Young's
face in photographs, the illegal lineup, and the 1993
trial—research suggests she is often more confident in
her erroneous selection. See Elizabeth Loftus, Semantic


Integration of Verbal Information into a Visual Memory, 4
J. Experimental Psych.: Hum. Learning And Memory 19–
31 (1978).


Here, our analysis of Mrs. Sykes's ability to identify
Young independent of the tainted lineup is also informed
by the possibility that her in-court identification was due
to her prior choice of Young during *83  the illegal
lineup, which in turn may likely have been due to her
prior exposure to his picture in the photo array. Combined
with Mrs. Sykes's minimal opportunity to observe the
perpetrator during the commission of a stressful, violence-
threatening, cross-racial crime, Mrs. Sykes's multiple
exposures to and identifications of Young thereafter
strongly suggests that there could be no independent basis
for Mrs. Sykes's identification. Nevertheless, we examine
the remaining Wade factors.


* * *


The second Wade factor is the existence of any discrepancy
between any pre-lineup description and the defendant's
actual description. Immediately after the robbery, Mrs.
Sykes described the perpetrator as “[a] black man in his
twenties, five-ten, medium build,” App. at 131; Young, by
contrast, is a six-foot tall African–American who, at the
time of the robbery, was almost 34 years old. The two-
inch height differential between Mrs. Sykes's estimated
and Young's actual height is significant for at least two
reasons: first, the difference between 5′10′ and six feet
is the difference between a man of average height and a
tall man. See Cynthia L. Ogden, et al., Centers for Disease
Control, Mean Body Weight, Height, and Body Mass
Index, United States, 1960–2002 (2004) at 15, available at
http://www.cdc.gov/nchs/data/ad/ad347.pdf. Second, and
more important, Mrs. Sykes estimated the perpetrator's
height in relative terms—in relation to her own height of
5′8′ or 5′9′—based on her ability essentially to stand
“face-to-face” with him. If Young was the perpetrator,
there would have been a three-to four-inch height
differential between them, rendering a description of their
encounter as “face-to-face” unlikely. Even leaving aside
the divergence of Mrs. Sykes's description from Young's
actual appearance, Mrs. Sykes's post-incident description
does not “instill any confidence as to the reliability of [her]
identification[ ] of [Young] as the [robber] independently
of the [tainted lineup], for though [she] provided general
information as to the [robber's] age, height, and weight,
[she] provided virtually no detail about his face.” Raheem,
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257 F.3d at 138. Therefore, this factor also weighs against
the State.


* * *


The third, fourth, and fifth Wade factors probe whether
the witness, prior to the lineup, identified another
person; whether the witness identified the defendant by
photograph prior to the lineup; and whether the witness
failed to identify the defendant on a prior occasion. Here,
Mrs. Sykes has offered differing testimony as to whether,
from the photo array conducted one month after the
crime, she selected someone other than Young as the
perpetrator or failed to identify anyone at all. Either
way, her inability to identify Young goes to the third
through fifth Wade factors and, for each, counsels against
concluding that Mrs. Sykes had an independent basis for
her in-court identification of Young. In Crews, by contrast
—where the in-court identification was found to have
an independent basis—the “the victim failed to identify
anyone other than respondent, ... [and] twice selected
respondent without hesitation in nonsuggestive pretrial
identification procedures.” 445 U.S. at 473 n. 18, 100 S.Ct.
1244.


Moreover, as noted above, Mrs. Sykes's failure to identify
Young in the photo array, followed by her “successful”
identification of him at the lineup, not only suggests that
the robbery itself may have provided an inadequate basis
for her in-court identification; but in light of the fact that
Young was the only lineup participant whose picture was
also included in the photo array, it also suggests that the
photo array itself may have been the only basis for the
very *84  lineup identification suppressed as the fruit of
Young's unlawful arrest.


* * *


The sixth and final Wade factor is “the lapse of time
between the alleged act and the lineup identification.”
Wade, 388 U.S. at 241, 87 S.Ct. 1926. As the amicus
curiae observes, research indicates that the passage of time
both degrades correct memories and heightens confidence
in incorrect ones. See Kenneth A. Deffenbacher et
al., Forgetting the Once–Seen Face: Estimating the
Strength of an Eyewitness's Memory Representation, 14
J. Experimental Psychol.: Applied 139, 147–48 (2008).
The Supreme Court has stated that a delay of seven
months between a crime and a pre-trial identification is “a


seriously negative factor” weighing against independent
reliability “in most cases.” Neil, 409 U.S. at 201, 93
S.Ct. 375. According to studies, even a one-week delay
can cause the “typical eyewitness viewing a perpetrator's
face that [is] not highly distinctive ... to have no more
than a 50% chance of being correct in his or her lineup
identification.” Deffenbacher et al., Forgetting, at 147.


Here, over one month passed between the robbery and
Mrs. Sykes's identification of Young at the suppressed
lineup. Early in this intervening one month—a not
inconsiderable period of time—Mrs. Sykes failed to
identify him (or worse, identified someone else) while
being shown his photograph only one week after the
alleged act. Leaving the photo array aside for the
moment, the month-long delay between the robbery and
confrontation weighs in favor of the accused when the
circumstances of the crime and the prior description
given by the witness indicate nothing distinctive about
the alleged perpetrator or about the witness's ability
to perceive anything distinctive about him. There is no
basis in the record to conclude that the reliability of
Mrs. Sykes's identification somehow strengthened over
the course of this month, or that she remembered details
she had forgotten during the first photo array. The same
is true of the year that passed between the robbery and
her identification of Young at his first trial and the
eight years separating the robbery from the independent
source hearing. See Raheem, 257 F.3d at 139 (concluding
that length of time between crime and confrontation
did not suggest reliability where witnesses made wrong
identifications of gunman from photo array conducted
less than one week after event, three weeks passed between
crime and their selection of defendant at improper lineup,
and more than five years passed between crime and in-
court identification, during which time this Court “[saw]
nothing to suggest that those witnesses' identifications of
[defendant] became more reliable”).


Finally, we note that using the suppressed lineup as the
second end-point makes sense only when the lineup is
“nonsuggestive.” Crews, 445 U.S. at 473 n. 18, 100 S.Ct.
1244; see also Wade, 388 U.S. at 241, 87 S.Ct. 1926
(directing courts to consider facts disclosed “concerning
the conduct of the lineup”). But here, as we observed
earlier, Mrs. Sykes may have been influenced by her
exposure to Young's photograph in the photo array. For
all of these reasons, the sixth factor weighs significantly in
favor of the petitioner.
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* * *


Because all six Wade factors weigh against a finding that
Mrs. Sykes's in-court identification could derive from a
source other than the tainted lineup, the State failed to
meet its burden to prove an independent basis by clear and
convincing evidence. The Court of Appeals' determination
otherwise was based on its mistaken impression that the
independent source *85  inquiry was an “issue of fact”
to be resolved by the trial court and upheld on appeal
so long as there was “support in the record.” Young,
7 N.Y.3d at 44, 817 N.Y.S.2d 576, 850 N.E.2d 623.
Thus, not only did the Court of Appeals apply the wrong
legal standard, but also its conclusion constituted an
unreasonable application of the correct standard (Crews
and Wade ) to the facts of this particular case. Bell, 535
U.S. at 694, 122 S.Ct. 1843. Its conclusion was therefore
both contrary to, and an unreasonable application of,
Supreme Court law. Id.


II.


[7]  The State's primary argument on appeal is that we
are barred by Stone from considering Young's claim and,
notwithstanding the State's failure to raise the issue below,
we should consider it on appeal. We hold that, because the
Stone rule is non-jurisdictional, it is waivable by the State,
and we decline in the exercise of our discretion to consider
it on appeal.


In Stone, the Supreme Court held that “where the State
has provided an opportunity for full and fair litigation
of a Fourth Amendment claim, a state prisoner may not
be granted federal habeas corpus relief on the ground
that evidence obtained in an unconstitutional search or
seizure was introduced at his trial.” 428 U.S. at 494, 96
S.Ct. 3037. The Court grounded its holding in the fact
that the exclusionary rule is merely “a judicially created
means of effectuating the rights secured by the Fourth
Amendment”—not a constitutional right personal to the
defendant. Id. at 482, 96 S.Ct. 3037. Because “in the case of
a typical Fourth Amendment claim, asserted on collateral
attack, a convicted defendant is usually asking society
to redetermine an issue that has no bearing on the basic
justice of his incarceration,” habeas relief is unavailable
unless the defendant was denied an opportunity for full


and fair litigation in state court. Id. at 491 n. 31, 96 S.Ct.
3037.


[8]  However, the Supreme Court has made it clear
that Stone's limitation on federal habeas relief is not
jurisdictional. Withrow v. Williams, 507 U.S. 680, 686,
113 S.Ct. 1745, 123 L.Ed.2d 407 (1993) (collecting cases
discussing Stone as prudential and equitable rather than
jurisdictional in nature). It is well-settled that non-
jurisdictional arguments and defenses may be waived, and
that we have the discretion—but are not required—to
consider them on appeal. E.g., Gonzalez v. Thaler, –––
U.S. ––––, 132 S.Ct. 641, 648, 181 L.Ed.2d 619 (2012);
Bowles v. Russell, 551 U.S. 205, 216–17, 127 S.Ct. 2360,
168 L.Ed.2d 96 (2007) (Souter, J., dissenting); Sharkey v.
Quarantillo, 541 F.3d 75, 88 (2d Cir.2008).


The State nonetheless contends that Stone is jurisdictional
because it “made [habeas] relief categorically unavailable
by collateral review.” Resp.'s Reply Br. 3. There is
no merit to this contention; Stone itself refutes it. In
responding to Justice Brennan's dissent that Stone “la
[id] the groundwork for a ‘drastic withdrawal of federal
habeas jurisdiction,’ ” the Stone majority explained that
it held


only that a federal court need
not apply the exclusionary rule
on habeas review of a Fourth
Amendment claim absent a showing
that the state prisoner was denied
an opportunity for a full and fair
litigation of that claim at trial and
on direct review. Our decision does
not mean that the federal court lacks
jurisdiction over such a claim.


428 U.S. at 494 n. 37, 96 S.Ct. 3037 (quoting id. at 517,
96 S.Ct. 3037 (Brennan, J., *86  dissenting)) (emphasis


added). 10  Indeed, the Supreme Court has held, in the
highly analogous circumstances in which a state fails to
assert procedural default, exhaustion, or non-retroactivity
under Teague v. Lane, 489 U.S. 288, 109 S.Ct. 1060, 103
L.Ed.2d 334 (1989), in opposition to habeas petitions—
none of which is jurisdictional—that the courts of appeal
have the discretion, but are by no means required, to


address those defenses for the first time on appeal. 11
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[9]  Here, despite four years and numerous opportunities
to do so, the State never raised Stone and the record is
bereft of any reason as to why it failed to do so. See
Boardman v. Estelle, 957 F.2d 1523, 1537 (9th Cir.1992)
(“The Supreme Court has enforced strict procedural
forfeitures on habeas petitioners in the interests of efficient
and final adjudication. Why should not the state be
similarly held to a pedestrian rule of appellate procedure?
Concerns of federalism and respect for a state's criminal
judgments are marginal here because the state brought the
problem on itself.”). Moreover, indulging that argument
would require a remand to afford Young the opportunity
to argue either why Stone does not apply or why he
did not have a full and fair opportunity to litigate his
claim. On a petition that has been pending for over
five years, that would constitute an unjustifiable waste
of scarce judicial resources, undermining the comity and
federalism concerns that also underlie Stone. See Withrow,
507 U.S. at 686–87, 113 S.Ct. 1745 (citing Stone, 428
U.S. at 491 n. 31, 96 S.Ct. 3037); cf. Agard v. Portuondo,
159 F.3d 98, 100 (2d Cir.1998) (“Teague itself is driven
in part by *87  ... comity[,] [b]ut comity also calls for
representatives of states not to agree to federal courts[']
expending substantial time in addressing the merits of a
case, only to argue belatedly that the merits should not
have been reached.”), rev'd on other grounds, 529 U.S. 61,
120 S.Ct. 1119, 146 L.Ed.2d 47 (2000).


What is more, it is difficult to imagine a case further afield
from the “typical Fourth Amendment claim, asserted on
collateral attack” than this one, where the issue Young
is “asking society to redetermine” has everything to do
with “the basic justice of his incarceration.” Stone, 428
U.S. at 491 n. 31, 96 S.Ct. 3037. At issue is the admission
of evidence that, in this case, lacks the typical indicia
of reliability that ordinarily weigh against re-litigating
a Fourth Amendment claim on collateral review. See
Stone, 428 U.S. at 490, 96 S.Ct. 3037 (observing that
“ordinarily the evidence [sought to be suppressed] ...
establishes beyond virtually any shadow of a doubt that
the defendant is guilty” (quotation marks and citations
omitted)). It also requires vacatur of his convictions. See
infra, Part III. For all of these reasons, we exercise our
discretion not to consider the State's argument that Stone
bars habeas relief here.


III.


[10]  We turn now to the question of whether Young
was prejudiced by the improper admission of Mrs. Sykes's
identification testimony. When, as here, there is no
state court holding to which AEDPA deference applies,
a federal court in habeas must determine whether a
state court's error in admitting identification testimony
had a “substantial and injurious effect or influence in
determining the jury's verdict.” Brecht v. Abrahamson,
507 U.S. 619, 623, 113 S.Ct. 1710, 123 L.Ed.2d 353
(1993); see also Fry v. Pliler, 551 U.S. 112, 121, 127
S.Ct. 2321, 168 L.Ed.2d 16 (2007). “The principal factors
to be considered ... are the importance of the witness's
wrongly admitted testimony and the overall strength
of the prosecution's case.” Raheem, 257 F.3d at 142
(quotation marks and citations omitted). In assessing
importance, we consider whether the testimony bore on
an issue that was critical to the jury's decision; whether
it was material to the establishment of the critical fact or
whether it was instead corroborated and cumulative; and
whether the wrongly admitted evidence was emphasized
in arguments to the jury. Id. (citing Wray v. Johnson, 202
F.3d 515, 526 (2d Cir.2000)).


[11]  Here, Mrs. Sykes's identification testimony clearly
bore on an essential and critical issue: the identity of the
robber. Her testimony was also crucial to the prosecution's
case. The only other evidence tying Young to the robbery
was Isaac's testimony that the items found in her home,
matching the description of items stolen from the Sykeses'
house, were given to her by Young to sell. Leaving
aside the question of whether Isaac's testimony may have
been influenced by a desire to protect Gordon—a close
acquaintance whom she knew also to be a suspect in
the Sykes robbery (and who better matched Mrs. Sykes's
physical description of the perpetrator)—Isaac provided
no insight into how Young acquired those items to begin
with. Meanwhile, Kimbrel could not link the gloves found
at her residence—from which as many as 30 people came
and went on a nightly basis—to Young, and the state
offered no physical evidence that would have identified
Young as the robber.


On these facts, we have little difficulty concluding that
the admission of the unreliable in-court identification
had a “substantial and injurious” influence on the jury's
deliberations. Here, we again find illuminating research
presented by the Innocence *88  Project, indicating
that identification evidence is “comparable to or more
impactive than physical evidence ... and even sometimes
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[than] confession evidence.” Melissa Boyce et al., Belief
of Eyewitness Identification Evidence, in 2 Handbook of
Eyewitness Psychology: Memory for People 501, 505
(R.C.L. Lindsay et al. eds., 2007). Moreover, “[t]he
existence of eyewitness identification evidence increases
the perceived strength of the other evidence presented.”
Boyce, at 505.


Studies also suggest that jurors tend to overestimate “the
likely accuracy of eyewitness evidence,” John C. Brigham
& Robert K. Bothwell, The Ability of Prospective Jurors
to Estimate the Accuracy of Eyewitness Identifications,
7 Law & Hum. Behav. 19, 28 (1983), perhaps because
they “rely heavily on eyewitness factors that are not
good indicators of accuracy,” Tanja Rapus Benton et
al., Has Eyewitness Testimony Research Penetrated the
American Legal System?: A Synthesis of Case History,
Juror Knowledge, and Expert Testimony, in 2 Handbook
of Eyewitness Psychology: Memory for People 453, 484
(R.C.L. Lindsay et al. eds., 2007). Social scientists theorize
that jurors do this, as the Innocence Project explains,
because many of the scientific principles underlying the
reliability of eyewitness testimony are counter-intuitive or
do not comport with common sense. Michael R. Leippe,
The Case for Expert Testimony About Eyewitness Memory,
1 Psychol. Pub. Pol'y & L. 909, 921 (1995). Whatever the
cause, the effect is that jurors frequently cannot accurately
discriminate between correct and mistaken eyewitnesses
and rely on the testimony of mistaken eyewitnesses. Id. at
925.


The jurors may also erroneously have relied on certainty


as an indicator of accuracy. 12  “[M]ock-juror studies have
found that confidence has a major influence on mock-
jurors' assessments of witness credibility and verdicts.”
Neil Brewer & Gary L. Wells, The Confidence–Accuracy
Relationship in Eyewitness Identification: Effects of Lineup
Instructions, Foil Similarity, and Target–Absent Base
Rates, 12 J. Experimental Psychol.: Applied 11, 11
(2006). Yet scientific research suggests that “eyewitness
confidence is a poor postdictor of accuracy.” Steven M.
Smith et al., Postdictors of Eyewitness Errors: Can False
Identifications Be Diagnosed?, 85 J. Applied Psychol. 542,
548 (2000). Because eyewitnesses sincerely believe their
testimony and are often unaware of the factors that may
have contaminated their memories, they are more likely
to be certain about their testimony. See United States v.


Bartlett, 567 F.3d 901, 906 (7th Cir.2009) (explaining that
the “problem with eyewitness testimony is that witnesses
who think they are identifying the wrongdoer—who are
credible because they believe every word they utter on the
stand—may be mistaken”). And because jurors confound
certainty and accuracy, cross-examination is less likely
to be effective in discrediting eyewitnesses. Jules Epstein,
The Great Engine that Couldn't: Science, Mistaken
Identifications, and the Limits of Cross–Examination, 36
Stetson L.Rev. 727, 772 (2007); Henderson, 208 N.J. at
234–37, 27 A.3d 872; see also People v. LeGrand, 8 N.Y.3d
449, 458, 835 N.Y.S.2d 523, 867 N.E.2d 374 (2007) (noting
that scientific research relating to correlation between
confidence and accuracy, effect of post-event information
on accuracy, and confidence malleability is “generally
accepted *89  by social scientists and psychologists
working in the field”). This research only reinforces our
independent determination that the improper admission
of Mrs. Sykes's uncorroborated identification testimony
at Young's trial had a substantial and injurious effect on
the jury's verdict.


CONCLUSION


For the reasons just stated, the judgment of the district
court granting the writ and ordering Young's convictions
vacated is affirmed. Because Young is currently serving
a term of 25 years to life on an unrelated charge, that
judgment does not require his release. Although the
State did not address (in any fashion) the district court's
“extraordinary remedy of precluding the prosecution
from retrying Young,” Young, 761 F.Supp.2d at 83,
we view the district court's imposition of that stricture
as premature, see DiSimone v. Phillips, 518 F.3d 124,
126–28 (2d Cir.2008) (vacating order barring retrial
because petitioner had not argued that retrial would
be barred by “double jeopardy, or would necessarily
involve constitutionally insufficient evidence”). If the
State seeks to retry Young (without, of course, the
eyewitness identification of Mrs. Sykes), Young is free to
argue in state court that the re-prosecution is barred.


All Citations


698 F.3d 69
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Footnotes
1 The parties consented below to disposition of the matter by a magistrate judge pursuant to 28 U.S.C. § 636(c)(1).


2 The Appellate Division, Fourth Department, determined that Young was arrested without probable cause. See People v.
Young, 202 A.D.2d 1024, 609 N.Y.S.2d 725, 726–27 (1994).


3 At a hearing held eight years later, Mrs. Sykes stated that she also told the police the intruder's skin was light black.


4 At a hearing held five days after the photo array, Mrs. Sykes stated that she selected someone other than Young.
However, at a hearing held eight years later, she asserted that she made no identification from the photo array.


5 The dissenting judge further chided the majority for “miss[ing] the opportunity to hold that ..., as a matter of law, where
eyewitness identification is attenuated and possibly tainted, and corroborating evidence is weak, courts should allow
expert testimony concerning eyewitness identification.” Id. at 50, 817 N.Y.S.2d 576, 850 N.E.2d 623.


6 By contrast, in determining whether a witness's pre-trial identification has reliability independent of unduly suggestive
identification procedures, courts examine the following factors: “[ (1) ] the opportunity of the witness to view the criminal
at the time of the crime, [ (2) ] the witness' degree of attention, [ (3) ] the accuracy of the witness' prior description of
the criminal, [ (4) ] the level of certainty demonstrated by the witness at the confrontation, and [ (5) ] the length of time
between the crime and the confrontation.” Neil v. Biggers, 409 U.S. 188, 199–200, 93 S.Ct. 375, 34 L.Ed.2d 401 (1972).
* * *


7 The Innocence Project is an organization dedicated primarily to providing pro bono legal and related investigative services
to indigent prisoners whose actual innocence may be established through post-conviction evidence. It pioneered the
post-conviction DNA model that has led to the exoneration of 289 innocent persons to date, the vast majority of whom
were originally convicted based, at least in part, on the testimony of eyewitnesses who turned out to be mistaken.


8 In a footnote in its reply brief, the State argues that, “[b]ecause [Young] did not present any expert testimony at the
independent source hearing on the reliability of identification procedures, he cannot rely upon any here.” Resp.'s Reply
Br. 8 n. 2 (citing Cullen v. Pinholster, ––– U.S. ––––, 131 S.Ct. 1388, 1398, 179 L.Ed.2d 557 (2011) (holding that habeas
review “is limited to the record that was before the state court that adjudicated the claim on the merits”)). Our conclusion
that Mrs. Sykes's in-court identification lacked an independent source is reinforced, but not compelled or controlled by,
the literature we discuss below.


9 See also State v. Guilbert, 306 Conn. 218, 234 & n. 8, 49 A.3d 705, 720 & n. 8 (2012) (collecting cases reflecting a
general acceptance across circuits of scientific studies questioning the reliability of eyewitness identifications).


10 Three of the four courts of appeal to have considered the issue appear to agree. See United States v. Ishmael, 343 F.3d
741, 742–43 (5th Cir.2003) (exercising discretion to apply Stone as procedural bar rather than treating it as mandatory
bar); Tart v. Massachusetts, 949 F.2d 490, 497 n. 6 (1st Cir.1991) (reaching merits of Fourth Amendment claim in habeas
proceeding in part because Commonwealth had not asserted Stone); Davis v. Blackburn, 803 F.2d 1371, 1372–73 (5th
Cir.1986) (per curiam) (divided panel) (holding that in appropriate cases “a federal court is not foreclosed from sua sponte
applying the principles of Stone ” noting that Stone is a “prudential” not a “jurisdictional” rule); Wallace v. Duckworth,
778 F.2d 1215, 1220 n. 1 (7th Cir.1985) (reasoning that because “respondents never raised any Stone [ ] argument, and
since the rule of Stone [ ] is not a jurisdictional rule, we need not raise the issue sua sponte.” (citation omitted)); but see
Woolery v. Arave, 8 F.3d 1325, 1328 (9th Cir.1993) (“read[ing] Stone as a categorical limitation on the applicability of
fourth amendment exclusionary rules in habeas corpus proceedings”).


11 See, e.g., Day v. McDonough, 547 U.S. 198, 209, 126 S.Ct. 1675, 164 L.Ed.2d 376 (2006) (holding that where state
fails to raise AEDPA statute of limitations defense, “district courts are permitted, but not obliged, to consider, sua sponte,
the timeliness of a state prisoner's habeas petition”); Trest v. Cain, 522 U.S. 87, 89, 118 S.Ct. 478, 139 L.Ed.2d 444
(1997) (holding that “[a] court of appeals is not ‘required’ to raise the issue of procedural default sua sponte ” given that
“procedural default ... is not a jurisdictional matter”); Granberry v. Greer, 481 U.S. 129, 131, 107 S.Ct. 1671, 95 L.Ed.2d
119 (1987) (pre-AEDPA, holding that states' failure to raise exhaustion defenses permit courts of appeal “to exercise
discretion in each case to decide whether the administration of justice would be better served by insisting on exhaustion
or by reaching the merits”); Danforth v. Minnesota, 552 U.S. 264, 289, 128 S.Ct. 1029, 169 L.Ed.2d 859 (2008) (holding
that state can waive Teague non-retroactivity argument by not asserting it in a timely manner); Caspari v. Bohlen, 510
U.S. 383, 389, 114 S.Ct. 948, 127 L.Ed.2d 236 (1994) (holding that consequences of waiver are that “a federal court
may, but need not, decline to apply Teague if the State does not argue it”) (citing Schiro v. Farley, 510 U.S. 222, 228–
29, 114 S.Ct. 783, 127 L.Ed.2d 47 (1994)); Schiro, 510 U.S. at 228, 114 S.Ct. 783 (explaining that “[t]he Teague bar to
the retroactive application of new rules is not ... jurisdictional”).
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12 We note that, in concluding that Mrs. Sykes's in-court identification had an independent basis, the trial court itself expressly
relied on the fact that Mrs. Sykes “seemed most certain of her ability to identify [Young].” App. at 195.


End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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BARRINGTON D. PARKER, Circuit Judge, joined by
PETER W. HALL, Circuit Judge, concurs by opinion in
the denial of rehearing in banc.


REENA RAGGI, Circuit Judge, joined by JOSÉ A.
CABRANES and DEBRA ANN LIVINGSTON, Circuit
Judges, dissents by opinion from the denial of rehearing
in banc.


JOSÉ A. CABRANES, Circuit Judge, joined by REENA
RAGGI and DEBRA ANN LIVINGSTON, Circuit
Judges, dissents by opinion from the denial of rehearing
in banc.


AMENDED ORDER


Following disposition of this appeal on October 16, 2012,
Respondent–Appellant James Conway filed a petition for
rehearing in banc. An active judge of the Court requested
a poll on whether to rehear the case in banc. A poll having
been conducted and there being no majority favoring in


banc review, rehearing in banc is hereby DENIED. 1


BARRINGTON D. PARKER, Circuit Judge, joined by
PETER W. HALL, Circuit Judge, concurring in the denial
of rehearing en banc.
I concur fully in the panel's decision and write separately
to emphasize why the *80  panel's decision was correct
and the case does not present a matter of exceptional
importance warranting en banc review.


Judge Raggi 1  accuses the panel of committing misdeeds
in several forms through its decision. First, we affirmed
a grant of habeas relief in circumstances she finds
objectionable. Next, we accused the New York Court of
Appeals of unreasonably applying the independent source
rule established by United States v. Wade, 388 U.S. 218,
87 S.Ct. 1926, 18 L.Ed.2d 1149 (1967). We are also said to
have failed to apply Stone v. Powell, 428 U.S. 465, 96 S.Ct.
3037, 49 L.Ed.2d 1067 (1976), and finally, we are alleged to
have referenced social science materials outside the state
court record, in contravention of Cullen v. Pinholster, –––
U.S. ––––, 131 S.Ct. 1388, 179 L.Ed.2d 557 (2011).


Under Federal Rule of Appellate Procedure 35(a)(2), en
banc consideration is appropriate only for matters of
exceptional importance. This case entirely fails to meet
that very demanding requirement. On the contrary, this
case is as sui generis as we are likely to see. It breaks
no new AEDPA ground. It delivers to Young, who
will remain incarcerated on other charges, a victory in
name alone: a retrial after approximately 19 years of
incarceration. It affects no pending cases; nor does it affect
the disposition of any case any of us is likely to see in
the future. It leaves the law of identification testimony
unaltered. In other words, it raises no issues having any
systemic consequences for the development of the law
and the administration of justice in this Circuit, which
is what en banc review should be about. Recently, in
Watson v. Geren, 587 F.3d 156, 158 (2d Cir.2009) (per
curiam), we denied rehearing en banc because the case
involved a “narrow holding” on an issue that “arises so
infrequently” that en banc review was not “justifiable.” We
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noted that “[e]n banc review should be limited generally
to only those cases that raise issues of important systemic
consequences for the development of the law and the
administration of justice.” Id. at 160. This case is an
especially poor candidate for en banc review because, as
we point out below, the arguments Judge Raggi makes on
the Wade issue, the major substantive issue in this case, are
her own personal positions. The Appellant abandoned the
Wade issue and never contested it on appeal.


While this case is decidedly unexceptional for Rule 35
purposes, it does expose differences among us over the
proper role of federal habeas review post-AEDPA. At
one end of the spectrum, there are respected jurists who
believe that habeas is essentially an artifact that should be
limited almost to the point of nonexistence and might not
even be available in cases of actual innocence. See In re
Troy Anthony Davis, ––– U.S. ––––, 130 S.Ct. 1, 2–4, 174
L.Ed.2d 614 (2009) (dissent). There are others, such as I,
who believe that habeas review is an essential component
of federalism; that it is not discretionary; and that it is in
fact required of us by the Constitution and by the oath we
take to defend it.


I turn first to the criticism of our citations to social science
research regarding eyewitness identifications. I take up the
issue first because our citation to social science literature,
while somewhat unusual, was, in the panel's view, an
important service to the bench and bar.


As we pointed out in the panel opinion, eyewitness
identification testimony is typically reliable and is, and
should be, routinely accepted by juries. As we resolved
*81  this case, we all knew, however, that problems


existed surrounding eyewitness testimony, and indeed
the record illustrated them in bold relief. We also
knew that mistaken eyewitness identifications were the
leading source of wrongful convictions and that this
problem was garnering growing attention around the
country. Just a few months ago, in State v. Guilbert, 306
Conn. 218, 234–37 (2012), for example, the Connecticut
Supreme Court held that experts may testify about
the reliability of eyewitness identifications due to the
“near perfect scientific consensus” and “broad based
judicial recognition” that “eyewitness identifications are
potentially unreliable in a variety of ways unknown to
the average juror,” as evidenced by scientific research


on the topic. 2  Furthermore, the record—principally an
outstanding amicus brief written by Paul Weiss and the


Innocence Project 3 —directed us toward a robust and
growing body of high-quality scientific studies addressing
problems surrounding eyewitness identifications. The
scientific studies indicated that certain circumstances
surrounding a crime—such as the perpetrator's wearing
of a disguise, the presence of a weapon, the stress of the
situation, the cross-racial nature of the crime, the passage
of time between observation and identification, and the
witness's exposure to the defendant through multiple
identification procedures—may impair the ability of a
witness to accurately process what she observed. Many of
these factors are counterintuitive and therefore cannot be
deduced by the application of the “common sense” that
juries are customarily instructed to employ.


We concluded that it was a good idea to make trial judges
aware of the existence of this information, in effect, as
additional tools to help them with their work. I wrestled
with how best to do this, as much of this information is
contained in technical journals that are not especially easy
to access. If you are not in the specialized field, you would
be unlikely to know the journals even exist. We ultimately
concluded that referencing the studies in an opinion was
the best approach. That way, they could quickly and easily
be accessed by law clerks and CJA attorneys, for example.


The opinion thus aims to point the bench and bar
to the existence of the studies and to go no further.
The opinion is explicit that our conclusion that the in-
court identification in question lacked an independent
source was not “compelled or controlled” by the literature
we cited. Young v. Conway, 698 F.3d 69, 79 n. 8
(2d Cir.2012). The studies reinforced the conclusion we
reached. Moreover, nothing in the opinion mandates
district court judges to consider, *82  let alone adopt or
rely on any of the social science research we cited. They
are free to draw on or reject any of the information “to the
extent they deem it helpful.” Id. at 80.


For more than 25 years, our court has acknowledged
social science's findings regarding the problems associated
with eyewitness identification testimony. In United States
v. Luis, for example, we endorsed a “flexible approach”
to trial judges' use of “a specific eyewitness charge in
order to ameliorate the concerns expressed in ... [United
States v. Wade ] relating to the dangers inherent in
eyewitness testimony that may lead to misidentification.”
835 F.2d 37, 41 (2d Cir.1987). In United States v.
Serna, 799 F.2d 842, 850 (2d Cir.1986), we noted our
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“full[ ] aware[ness] of the dangers of testimony based
purely on eyewitness identification,” dangers on which
we have “often commented.” In United States v. Veal,
we affirmed the district court's exclusion of expert
testimony on eyewitness identification in favor of “a very
detailed instruction to the jury regarding the evaluation of
eyewitness identification evidence,” observing that district
courts “may properly address the dangers of unreliable
eyewitness identification testimony by giving a jury charge
appropriate to the circumstances of the case.” 182 F.3d
902, No. 98–1539, 1999 WL 446783, at *1 (2d Cir. June 16,
1999) (citing Luis, 835 F.2d at 41). The jury charge referred
generically to findings by social scientists. Id. Thirty years
ago, in Kampshoff v. Smith, 698 F.2d 581, 585 & n. 4,
586 (2d Cir.1983), we referred to psychology studies to
inform our evaluation of eyewitness identifications. Thus,
although Judge Raggi articulates a strong preference not
to refer to social science information in an opinion, our
discussion of these studies was consistent with the law of
this Circuit.


As we merely highlighted the existence of these studies,
our reference to the studies did not violate Pinholster,
131 S.Ct. 1388, which precludes a federal habeas court's
“review” of material not in the state court record. Judge
Raggi contends that “however much the panel may
disclaim its social science discussion as dictum ... the fact
remains that it ‘review[ed]’ materials not before the state
courts.... This is impermissible....” Judge Raggi's position
is, therefore, that Pinholster's definition of “review” is so
broad that it prohibits judges from so much as looking
at materials if they contain anything outside of the state
court record, regardless of whether the materials control a
court's conclusions. Not only does this interpretation run
contrary to the case law of this Circuit, such a position
would require judges to know if the information contained
in the briefs is within the state court record, before they
could read them. We doubt very much the Supreme Court
intended this result.


A more grounded and well-accepted understanding of
Pinholster is that it prohibits us from relying on evidence
beyond the state court record to reach our result. See
Pinholster, 131 S.Ct. at 1398–99 (holding that the Ninth
Circuit could not rely on evidence of defendant's mental
illness that was only adduced at federal district court's
evidentiary hearing and not presented during state court
proceedings); see also Lewis v. Thaler, 701 F.3d 783, 791
(5th Cir.2012) (holding that affidavit of doctor regarding


defendant's IQ score that was admitted only to the federal
district court could not be relied on by Fifth Circuit to
grant § 2254 relief); Ridgeway v. Zon, 424 Fed.Appx. 58,
59–60 (2d Cir.2011) (noting that evidence of trial counsel's
ineffectiveness that was presented only to the federal
district court could not be relied on by Second Circuit
in granting § 2254 relief). *83  We agree entirely with,
and were faithful to, these interpretations of Pinholster.
Social science research of the type we discuss merely
reinforced our conclusion, which would have been the
same even absent these citations, instructive as they were.
While Judge Raggi claims our disavowal of reliance on
the social science literature is “unconvincing,” she then
goes on to acknowledge that the research could not
have compelled our decision as she states that the “cited
extrinsic materials do not speak to the independent-source
question”—which, after all, is the central issue in this case.
As we did not rely, and by Judge Raggi's declaration,
could not have relied on the social science research to
reach our result, but merely referred to it to assist the
bench and bar, we did not violate Pinholster.


The next issue Judge Raggi raises in support of en
banc review is our decision on the merits upholding
the district court's conclusion that the New York courts
unreasonably applied Wade. See 28 U.S.C. § 2254(d). The
most important thing to realize when evaluating Judge
Raggi's arguments is that they are not those of counsel
for respondent, the Monroe County District Attorney's
office. The District Attorney's brief did not contest the
district court's finding that there was no independent
source for the identification. This omission by the party
directly affected speaks volumes. The fair inference is that
the District Attorney's office concluded that the district
court was correct on the merits; otherwise the issue would
have been front and center in its brief to us. Consequently,
where we are left on the dispositive issue in the case is
that Judge Raggi not only disagrees with the panel, she
also disagrees with both parties to the appeal. She then
proceeds to make arguments on behalf of the District
Attorney's office that, for whatever reason, it elected not
to make for itself.


Judge Raggi's dissent advances two basic arguments. The
first is not especially important. The New York Court of
Appeals concluded that it could not disturb the holding of
the Appellate Division that an independent source existed
because it was an issue of fact beyond its review. See
People v. Young, 7 N.Y.3d 40, 44, 817 N.Y.S.2d 576, 850
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N.E.2d 623 (2006) (describing the Appellate Division's
finding with respect to the independent source issue as
“an issue of fact” and holding that therefore the court
“may not disturb” the Appellate Division's finding). It
is pretty clear that the NYCA misspoke because Wade
independent source inquiries are a mixed question of
law and fact. See Wade, 388 U.S. at 241–42, 87 S.Ct.
1926; see also Tomlin v. Myers, 30 F.3d 1235, 1241 n. 12
(9th Cir.1994) (“[w]hether [the] identification was derived
from an independent source is a mixed question of law
and fact”). Judge Raggi, however, disputes whether the
NYCA really intended to say that independent source
findings are issues of fact that they could not review,
relying on the fact that in a completely separate case,
People v. Jackson, 98 N.Y.2d 555, 559, 750 N.Y.S.2d 561,
780 N.E.2d 162 (2002), the NYCA correctly stated that
such issues are a mixed question of law and fact. While
Judge Raggi chooses not to take the NYCA at its word
in this case, we did. But no matter whether Judge Raggi
is correct or we are—and I maintain that we are—our
decision did not turn on this error. Thus, the disagreement
between Judge Raggi and the panel on this point is not
a matter of exceptional importance warranting en banc
review.


What our opinion does turn on, which Judge Raggi takes
up in her second argument, is our finding that a closely-
divided (3–2) panel of the New York Appellate Division
unreasonably applied Wade in deciding that Mrs. Sykes's
identification of *84  Mr. Young was independent of
any earlier tainted identification procedure. According to
Judge Raggi, the panel's conclusion that the state courts
unreasonably applied Wade is incorrect, violates notions
of comity, and runs contrary to the deference to state
courts required by decisions such as Harrington v. Richter,
––– U.S. ––––, 131 S.Ct. 770, 178 L.Ed.2d 624 (2011).
It bears repeating that this is not the position of the
Appellant, which elected not to contest the district court's
conclusion on this issue.


The panel's opinion goes through the Wade factors 4  in
detail and explains why we concluded, as had the district
court, that no independent source existed for Mrs. Sykes's
identification, eight years after the fact, of an individual
she could not really see in the first place. The support in
the record for this conclusion was overwhelming: Recall
that during the commission of the crime, the perpetrator's
entire body was covered by a blanket and his face was
completely covered by a scarf, with only the exception of


his eyes, about which Mrs. Sykes said there was nothing
distinguishing or remarkable. Mrs. Sykes observed the
perpetrator's eyes during a period of five to seven minutes,
in a highly stressful situation.


Mrs. Sykes's opportunity to view the perpetrator was so
limited that after the crime she could not assist police
in preparing a sketch of the perpetrator. When initially
shown a photograph array, which included Mr. Young,
neither Mrs. nor Mr. Sykes selected him. It was only in
the unconstitutional police lineup, in which Mr. Young
was the only person whose photo was also included in
the earlier array, that Mrs. Sykes—but not Mr. Sykes—
selected Mr. Young. Not only did Mrs. Sykes view Mr.
Young in the lineup, she also observed Mr. Young as the
defendant throughout the first trial.


On this record, the district court found that Mrs. Sykes's
identification of Petitioner Young, eight years later, had
no independent source, but rather it “stemmed from
the suggestive courtroom setting in which Petitioner
was obviously the accused [or] [a]t best ... relied on
the suppressed, illegal pre-trial identification where Mrs.
Sykes saw Petitioner and heard his voice.” Young v.
Conway, 761 F.Supp.2d 59, 76 (W.D.N.Y.2011). The
district court concluded that in “[r]eviewing the Wade
factors, all of them are on Petitioner's side of the scale,
and none of them are on the government's.” Id. at 75.
Further, the district court found, and we agree, that
without the identification, the prosecution had no case.
The corroborating evidence Judge Raggi references—Mr.
Young's criminal record, testimony from a questionable
witness regarding the stolen items being seen in a house
in which Mr. Young once stayed, which according to the
testimony, was visited by up to thirty people each night
who would “be in and out”—was clearly insufficient for
conviction beyond a reasonable doubt for robbery. App.
at 272–73.


In the face of such facts and findings, Judge Raggi suggests
that the New York courts did not unreasonably err, but
may *85  have merely “assigned more weight” to some
Wade factors “than the panel would have.” But this
conclusion is belied by the record. After all, if, as here,
every single Wade factor turned against a finding of an
independent source, then it makes no difference how they
are weighted.
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Bearing the standard for the Appellant, Judge Raggi,
relying on Harrington v. Richter, ––– U.S. ––––, 131 S.Ct.
770, 786, 178 L.Ed.2d 624 (2011), which precludes federal
habeas relief so long as “fairminded jurists could disagree
on the correctness of the state court's decision,” argues
that because several state court judges ruled that there was
an independent source for the identification, there can be
said to be ‘disagreement by fairminded jurists' and habeas
relief is therefore precluded. If this is correct, then habeas
relief would never be available since the writ, by its nature,
requires federal courts to, in the appropriate case, disagree
with state judges on matters of federal law. Judge Raggi
asserts that it is “no small matter for a panel of this court
to charge [that] New York's ... court[s]” did not properly
apply a particular precedent. We agree, and we did not do
so lightly.


As a final matter allegedly meriting en banc review, Judge
Raggi argues that our decision violates Stone v. Powell,
which established that a state prisoner may not be granted
federal habeas relief on a Fourth Amendment claim if
he has had a full and fair opportunity to litigate that
claim in state court. 428 U.S. 465, 494, 96 S.Ct. 3037, 49
L.Ed.2d 1067 (1976). In its opinion, however, the Supreme
Court made clear that Stone's rule is not jurisdictional.
See Stone, 428 U.S. 465, 494 n. 37, 96 S.Ct. 3037, 49
L.Ed.2d 1067 (1976) (“[W]e hold only that a federal court
need not apply the exclusionary rule on habeas review of
a Fourth Amendment claim absent a showing that the
state prisoner was denied [full and fair review in state
court]. Our decision does not mean that the federal court
lacks jurisdiction over such a claim....” (emphasis added)).
It is well-settled that non-jurisdictional arguments and
defenses may be waived. See, e.g., Gonzalez v. Thaler, –––
U.S. ––––, 132 S.Ct. 641, 648, 651, 181 L.Ed.2d 619 (2012)
(holding, in the federal habeas context, that because a rule
was non-jurisdictional and the state had failed to object
based on the rule before the district court, the court of
appeals was not barred from adjudicating the claim fully
on its merits); Arbaugh v. Y & H Corp., 546 U.S. 500,
504, 126 S.Ct. 1235, 163 L.Ed.2d 1097 (2006) (holding that
employer's numerosity of employees requirement under
Title VII was non-jurisdictional and therefore waived if
objection not timely raised). In this case, the Appellant
failed to raise the Stone issue in the district court and
asserted it for the first time on appeal. We held that


because Stone was not raised below, it was waived. 5  We
routinely apply waiver rules to habeas petitioners, and we
saw no reason to make an exception for the state here.


See, e.g., Arroyo v. Senkowski, 36 Fed.Appx. 660, 663 (2d
Cir.2002) (holding that state court had not complied with
the fourth requirement of Waller test for *86  courtroom
closure, but because habeas petitioner had failed to raise
that objection to the district court he “forfeited [the] issue
on appeal”). Should a panel encounter the issue in the
future, that panel could choose to apply Stone sua sponte,
as nothing in our opinion forecloses that option.


Judge Raggi takes the position that Stone can never be
waived and that we were therefore obligated sua sponte
to impose Stone's bar despite the District Attorney's
failure to raise it. She contends that while Stone is
not jurisdictional, “it is categorical” and therefore every
petitioner must show the denial of a full and fair
opportunity to litigate his claim in state court as a
“prerequisite” to federal review. If demonstrating that the
denial of a fair opportunity is a requirement for federal
review on the merits, however, then by definition, Stone
would be jurisdictional. But the Supreme Court has clearly
stated that Stone is not jurisdictional; and it has never
held that a petitioner must show a denial of a full and
fair opportunity in state court as a prerequisite to federal
review of his Fourth Amendment claims.


Although the law is divergent throughout the circuits, a
fair reading is that the weight of authority is that courts
may, but are not required, to raise Stone sua sponte.
See Tart v. Massachusetts, 949 F.2d 490, 497 n. 6 (1st
Cir.1991) (deciding the case on other grounds but, noting
“the discretionary authority of federal appellate courts to
raise the Stone prohibition sua sponte ” (emphasis added));
Davis v. Blackburn, 803 F.2d 1371, 1372–73 (5th Cir.1986)
(acknowledging that the court is not “foreclosed from
sua sponte applying the principle of Stone v. Powell ” but
declining to require its mandatory imposition); Wallace
v. Duckworth, 778 F.2d 1215, 1219 n. 1 (7th Cir.1985)
(“Moreover, respondents never raised any Stone v. Powell
argument, and since the rule of Stone v. Powell is not
a jurisdictional rule, we need not raise the issue sua


sponte.” (internal citations omitted)). 6


Judge Raggi dismisses the authority from the other
circuits as dicta, and relies heavily on the Ninth Circuit's
divided panel opinion in Woolery v. Arave, 8 F.3d 1325,
1326 (9th Cir.1993), for support. At the end of the
day, what Judge Raggi describes as a “circuit split”
comes down to this: Everyone agrees that Stone is not
jurisdictional; the First, Fifth and Seventh Circuits think
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that Stone can be, but need not be raised sua sponte;
the Ninth Circuit believes Stone is not waivable. We
concluded the defense was waivable and we chose not to
raise it sua sponte as we did not think it was our role to
do the DA's job for it. Had a different panel obtained
the assignment, they may have chosen to apply Stone sua
sponte; and again nothing in our opinion would prevent
them from doing so in the future.


Finally, I do not believe it is possible to advance persuasive
arguments in support of the proposition that this issue
meets the test for exceptionalism under Rule 35. This case
is entirely a one off. The chances of any of us ever seeing a
Fourth Amendment habeas case in which the government
fails to cite Stone v. Powell are far too low to estimate.
I cannot figure out why the District Attorney's office, in
its nearly forty-page district court memorandum of law,
raised procedural default, exhaustion and various other
alleged bars  *87  to federal review but failed to mention
Stone. Was this deliberate, and, if so, why? Extended
speculation is not required because I very seriously doubt
that we are likely again to see such an omission. In other
words, an issue that has not arisen in the past, that does
not affect any case pending in the queue, and that is
highly unlikely to recur in the future is not of “exceptional
importance” for Rule 35 purposes.


For these reasons, I concur in the denial of rehearing en
banc.


REENA RAGGI, Circuit Judge, joined by JOSÉ A.
CABRANES and DEBRA ANN LIVINGSTON, Circuit
Judges, dissenting from the denial of rehearing en banc:
A panel of the court grants habeas relief to a recidivist
armed robber based on its determination that the New
York Court of Appeals does not understand, and
therefore unreasonably applied, a precept of criminal law
known to every law student: the independent-source rule
pronounced in United States v. Wade, 388 U.S. 218,
240–41, 87 S.Ct. 1926, 18 L.Ed.2d 1149 (1967), which
requires that an in-court identification following a tainted
lineup have an independent basis. The panel charges New
York's highest court with operating under the “mistaken
impression” that an independent-source inquiry is an issue
of fact, rather than a mixed question of fact and law.
Young v. Conway, 698 F.3d 69, 84–85 (2d Cir.2012). That
conclusion is belied by the New York Court of Appeals'
own precedent. See, e.g., People v. Jackson, 98 N.Y.2d


555, 559, 750 N.Y.S.2d 561, 564, 780 N.E.2d 162 (2002)
(stating that “Wade hearing ... involves mixed questions
of law and fact.”).


More troubling still, in granting habeas relief based on
its own Wade analysis of petitioner's Fourth Amendment
challenge, the panel puts this court at odds with
controlling Supreme Court precedents in three respects.
First, the panel grants habeas relief to a state prisoner
who does not allege, and who cannot demonstrate, that
he was denied a full and fair opportunity to litigate his
Fourth Amendment claim in state court as required by
Stone v. Powell, 428 U.S. 465, 96 S.Ct. 3037, 49 L.Ed.2d
1067 (1976). Moreover, by invoking forfeiture to justify
this departure from Stone, the panel creates a “circuit
split.” See Woolery v. Arave, 8 F.3d 1325, 1326 (9th
Cir.1993) (holding that Stone v. Powell precludes federal
court enforcement of exclusionary rule through writ of
habeas corpus “even though the state has failed to raise
the Stone issue”). Second, the panel's independent-source
analysis fails to accord New York courts the AEDPA
deference demanded by Harrington v. Richter, ––– U.S.
––––, 131 S.Ct. 770, 178 L.Ed.2d 624 (2011). Third, the
panel supports its independent-source determination by
reference to social science materials outside the state court
record in contravention of Cullen v. Pinholster, ––– U.S.
––––, 131 S.Ct. 1388, 179 L.Ed.2d 557 (2011).


These are errors of exceptional importance that misdirect
our habeas jurisprudence, and we should correct them en
banc before they are corrected for us. See Fed. R.App. P.


35(a)(2). 1  Insofar as the court declines to accord the case
further review, I respectfully dissent.


*88  I. Background


A. The Charged Robbery


On the night of March 29, 1991, a man armed with a
sledgehammer and an axe forcibly entered the home of
Lisa and William Sykes and, wielding the axe over the
head of the wheelchair-bound Mr. Sykes, threatened to
kill him if Mrs. Sykes did not surrender the couple's money
and valuables. Not surprisingly, Mrs. Sykes complied.
Among items taken that would later link petitioner
Rudolph Young to the robbery were binoculars bearing
the name “Sykes,” three watches, and a pair of gloves.
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B. Fourth Amendment Challenge to Mrs. Sykes's
Identification


At issue on habeas review was Mrs. Sykes's in-court
identification of Young as the robber. The problem was
not that her identification was infected by suggestive
police procedures, so as to raise Fourteenth Amendment
due process concerns. Rather, it was that she first
identified Young at a lineup found to be the fruit of
an unlawful arrest. See People v. Young, 255 A.D.2d
905, 683 N.Y.S.2d 677 (4th Dep't 1998) (holding that
Young's participation in lineup resulted from arrest


lacking probable cause). 2


The admission of this tainted line-up identification at
Young's first trial prompted reversal of his conviction on
direct appeal. See id. at 906, 683 N.Y.S.2d at 678. To
ensure that this Fourth Amendment error would not also
taint any in-court identification on retrial, the trial court
had to determine whether Mrs. Sykes retained a basis for
making such an identification *89  independent of the
lineup. See United States v. Wade, 388 U.S. at 240–41, 87


S.Ct. 1926. 3


After a Wade hearing, the trial court determined that
Mrs. Sykes had the requisite independent basis for making
a trial identification. Although the robber had worn a
blanket over his body and a scarf over the lower part of
his face, the court credited Mrs. Sykes that she “really
stared” at him for five to seven minutes at close range
in well-lit conditions, to see if he was someone she
recognized. Hr'g Tr. 34, People v. Young, Ind. No. 91–0402
(N.Y.Sup.Ct. Mar. 11, 1999). He was not. Nevertheless,
as a consequence of her attention, Mrs. Sykes formed a
strong mental image of the robber's eyes. See id. at 35
(stating that, for nights after robbery, she would awaken
“seeing those eyes in nightmares”). Mrs. Sykes's deliberate
focus on the robber's face was evident even to him, because
he told her at one point, “Don't look at my face.” Id. at 32.


In initially describing the robber, Mrs. Sykes told police
that he was a black male in his twenties, approximately
five-feet-ten-inches tall, with a medium build. See id. at
34. Although Young is black, he was 34 years old at the
time of the Sykes robbery, and is six-feet to six-feet-one-
inch tall. See Trial Tr. 302–03, People v. Young, Ind. No.
91–0402 (N.Y.Sup.Ct. Jan. 10, 12–14, 2000). The state
trial court, with the advantage of seeing and hearing Mrs.


Sykes, did not think these discrepancies indicated that her
in-court identification would be influenced by the lineup.
Nor was it so persuaded by Mrs. Sykes's inability to help
create a composite sketch of the robber soon after the
crime, crediting her explanation that she had mistakenly
understood that she would have had to have seen the
robber's full face to help with a sketch. See Mar. 11, 1999
Hr'g Tr. 34. The court similarly credited Mrs. Sykes that
she was unable to identify Young from a photo array two
days before the lineup because a “photograph is not a real
person” and “did not look real” to her. Id. at 64. She stated
that she was able to identify Young from among six men in
the lineup based on his eyes and voice. Indeed, she asserted
that she could have made the lineup identification based
on Young's eyes alone. See id. at 77–78. She maintained
that, even eight years after the crime, she had a recollection
of the robber's eyes that was independent of seeing Young
in the lineup, testimony credited by the trial court. See id.


C. Retrial and Sentencing


At Young's retrial, the defense vigorously cross-examined
Mrs. Sykes about the *90  reliability of her identification.
See Trial Tr. 59–88. It was not, however, permitted to
offer expert testimony on the reliability of eyewitness
identifications. Meanwhile, the prosecution linked Young
to the Sykes robbery through two witnesses, one of whom
testified that, in the month following the robbery, Young
had given her binoculars bearing the name “Sykes” and


three watches to sell, 4  and the other of whom identified
a pair of gloves belonging to the Sykeses as ones that she
had found left in her home at a time when Young was a
frequent guest. See id. at 136, 261.


After the jury found Young guilty, the sentencing judge
heard evidence of Young's extensive criminal history
—including convictions for murder in North Carolina,
robbery in Georgia, and robbery and burglary in New
York—as well as his admission to committing 140
to 150 burglaries between 1988 and 1991. See Sent.
Hr'g Tr. 76, 114–15, 128, People v. Young, Ind. No.
91–0402 (N.Y.Sup.Ct. July 14, 2000); App'x of State
Court Records 181, Young v. Conway, 761 F.Supp.2d
59 (W.D.N.Y.2011) (No. 07–CV–6047 DGL). The court
sentenced Young as a persistent felony offender, see N.Y.
Penal Law § 70.10; N.Y.Crim. Proc. Law § 400.20, to a
prison term of 15 years to life. See Sent. Tr. 8–10, 45,
People v. Young, Ind. No. 91–0402 (N.Y.Sup.Ct. Sept. 7,
2000).
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D. Appellate Review


On direct appeal, Young argued, among other things, that
Wade precluded Mrs. Sykes's in-court identification. The
Appellate Division rejected the argument, holding by a
vote of three to two that the prosecution had carried its
burden to establish that the trial identification rested on
a basis independent of the Fourth Amendment-tainted
lineup. See People v. Young, 20 A.D.3d 893, 798 N.Y.S.2d
625 (4th Dep't 2005).


The New York Court of Appeals granted review and
affirmed by a vote of six to one. See People v. Young, 7
N.Y.3d 40, 817 N.Y.S.2d 576, 850 N.E.2d 623 (2006). In
a decision largely devoted to explaining why the failure to
admit defense expert testimony did not warrant reversal,
see id. at 44–46, 817 N.Y.S.2d at 578–80, 850 N.E.2d
623, the court recognized Young's Wade argument to
be that, “as a matter of law ... it was impossible to
find by the requisite clear and convincing evidence that
the lineup would not influence [Mrs. Sykes's] in-court
identification,” id. at 44, 817 N.Y.S.2d at 578, 850 N.E.2d
623. The Court concluded that the argument failed “on an
issue of fact,” i.e., the lower courts' finding that Mrs. Sykes
possessed a recollection of the robbery independent from
the tainted lineup. Id. It explained, “[t]here is support in
the record for their finding, and we may not disturb it.” Id.


E. Section 2254 Petition


On consent of the parties, Young's habeas petition was
decided by a magistrate judge, who ruled in Young's favor
and vacated his convictions for the Sykes robbery. See
Young v. Conway, 761 F.Supp.2d at 77. A panel of this
court affirmed but remanded to allow the state to retry
Young without Mrs. Sykes's identification. See Young v.
Conway, 698 F.3d at 89.


II. Discussion


A. Stone v. Powell Precludes Habeas Review of Young's
Fourth Amendment Challenge


For almost 40 years, it has been well established that
“where the State has provided *91  an opportunity for
full and fair litigation of a Fourth Amendment claim,
a state prisoner may not be granted federal habeas


corpus relief on the ground that evidence obtained in
an unconstitutional search or seizure was introduced at
his trial.” Stone v. Powell, 428 U.S. at 494, 96 S.Ct.
3037 (emphasis added; footnote omitted). In this case,
Young did not plead—much less prove—that he was
denied a full and fair opportunity to litigate his Fourth
Amendment-based Wade claim in New York's courts. To
the contrary, the record shows that he was afforded such
an opportunity at all three levels of state court review. In
these circumstances, I respectfully submit that his Fourth
Amendment Wade challenge is not a proper subject for
habeas review.


In concluding otherwise, the panel observes that (1)
Stone's bar is not jurisdictional, and (2) the state forfeited
its claim to the bar by raising it on appeal without having
done so in the district court. See Young v. Conway, 698
F.3d at 85–87. While the jurisdictional point is beyond
dispute, see Stone v. Powell, 428 U.S. at 494 n. 37, 96 S.Ct.
3037; accord Withrow v. Williams, 507 U.S. 680, 686, 113
S.Ct. 1745, 123 L.Ed.2d 407 (1993), the same cannot be
said about the panel's reliance on forfeiture.


In support, the panel quotes the following language from
Stone:


In sum, we hold only that a
federal court need not apply the
exclusionary rule on habeas review
of a Fourth Amendment claim
absent a showing that the state
prisoner was denied an opportunity
for a full and fair litigation of that
claim at trial and on direct review.
Our decision does not mean that the
federal court lacks jurisdiction over
such a claim....


428 U.S. at 494 n. 37, 96 S.Ct. 3037, quoted in
Young v. Conway, 698 F.3d at 85. In fact, the last
sentence continues with language that defeats the panel's
conclusion: “Our decision does not mean that the federal
court lacks jurisdiction over such a claim, but only that
the application of the [exclusionary] rule is limited to
cases in which there has been both such a showing and a
Fourth Amendment violation.” Id. (emphasis added). In
short, Stone's limitation may be prudential rather than
jurisdictional, but it is categorical. Habeas review of
Fourth Amendment claims is “limited” by a prerequisite:
“a showing that the state prisoner was denied an
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opportunity for a full and fair litigation of that claim” in
the state courts. Id. Unless and until that showing is made,
a federal habeas court “may not” apply the exclusionary


rule to upset a state conviction. Id. at 494, 96 S.Ct. 3037. 5


*92  Our precedent has heretofore adhered to this
limitation, recognizing that “Fourth Amendment claims
are not reviewable by the federal courts when raised in
a petition brought under § 2254 unless the state prisoner
shows that he or she has not had a full and fair opportunity
to litigate that claim in the state court.” Graham v.
Costello, 299 F.3d 129, 133–34 (2d Cir.2002) (emphasis
added). Indeed, Graham signals that courts may not
excuse petitioners from this burden: “[T]he bar to federal
habeas review of Fourth Amendment claims is permanent
and incurable absent a showing that the state failed to
provide a full and fair opportunity to litigate the claim.” Id.
at 134 (emphasis added); see also Gates v. Henderson, 568
F.2d 830, 840 (2d Cir.1977) (en banc ) (“Stone v. Powell ...
holds that we have no authority to review the state record
and grant the writ simply because we disagree with the
result reached by the state courts.”). Sister circuits agree
that it is a petitioner's burden “to plead and prove” that
his case fits within the narrow exception to the Stone bar.
Davis v. Blackburn, 803 F.2d 1371, 1372 (5th Cir.1986); see
Sanna v. DiPaolo, 265 F.3d 1, 8 (1st Cir.2001); Doleman v.
Muncy, 579 F.2d 1258, 1266 (4th Cir.1978).


The panel's reliance on respondent's failure to invoke
Stone in the district court to absolve Young from this
burden not only lacks support in Stone jurisprudence
but also creates a “circuit split.” In Woolery v. Arave,
the Ninth Circuit acknowledged that Stone's bar was
prudential, but nonetheless concluded that it was
“founded in policy considerations that oblige the court to
raise the issue sua sponte if the state neglects to assert it.”
8 F.3d at 1327. Thus, “absent a showing that the state
denied a full and fair opportunity to litigate the Fourth
Amendment claim, the rule of Stone v. Powell precludes
the federal court from enforcing the exclusionary rule
through the writ of habeas corpus even though the state


has failed to raise the Stone issue.” Id. at 1326. 6


Notably, Woolery reached this conclusion in the case of
a petitioner who had at least pleaded the denial of an
opportunity to litigate his Fourth Amendment claim in
state court. In dissent, Judge Reinhardt thought that the
state's failure to respond to this pleading permitted the
district *93  court to find that the state had “conceded”


the Stone exception and to reach the merits. Id. at
1331 (Reinhardt, J., dissenting). The majority, however,
concluded that petitioner's pleading meant simply that he
had not “waived” his claim to a Stone exception; thus, on
remand, he was entitled to demonstrate the pleaded denial.
Id. at 1328 n. 3. By contrast, Young has never alleged
that he was denied an opportunity to litigate his Fourth


Amendment claim in state court. 7  Nor would the record
permit him to do so.


As further justification for not holding Young to his
Stone burden, the panel suggests that identification
challenges fall outside Stone's paradigm because
identification evidence “lacks the typical indicia of
reliability that ordinarily weigh against re-litigating
a Fourth Amendment claim on collateral review.”
Young v. Conway, 698 F.3d at 87; but see id. at
80 (acknowledging that “much eyewitness identification
testimony is reliable”); ante at 80 (reiterating that
“eyewitness identification testimony is typically reliable”).
The contention is not persuasive and contravenes the
instructions of the Supreme Court. Stone does not admit
exceptions based on the types of evidence subject to
Fourth Amendment challenges. Having made the general
determination that application of the exclusionary rule to
collateral Fourth Amendment challenges would deprive
factfinders of “typically reliable” evidence that was “often
the most probative information bearing on ... guilt or
innocence,” Stone v. Powell, 428 U.S. at 490, 96 S.Ct.
3037 (emphasis added), while having only a “minimal”
deterrent effect on Fourth Amendment violations, id.
at 486, 96 S.Ct. 3037, the Supreme Court erected a
categorical bar: “a state prisoner may not be granted
federal habeas corpus relief on the ground that evidence
obtained in an unconstitutional search or seizure was
introduced at his trial” except in those circumstances
where the state has failed to provide “an opportunity
for full and fair litigation” of the claim, id. at 494,
96 S.Ct. 3037. Stone specifically rejected the contention
that “isolated cases,” in which the costs and benefits of
applying the exclusionary rule might be different, could
justify lifting this categorical bar. Id.


In sum, because Young has not pleaded, and the record
would not permit him to prove, that he was denied
an opportunity fully and fairly to litigate his Fourth
Amendment Wade claim in the New York courts, this
court should clarify en banc that the claim is barred from
federal habeas review by Stone v. Powell.
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B. The Panel's Identification of Wade Error Misconstrues
New York Precedent and Defies Harrington v. Richter


Even if Stone did not bar habeas review of Young's Fourth
Amendment challenge, the panel's award in his favor fails
to comport with 28 U.S.C. § 2254(d)(1). That section
states that federal habeas relief “shall not be granted” to
a state prisoner with respect to any claim adjudicated on
the merits in state court unless the adjudication “resulted
in a decision that was [1] contrary to, or [2] involved an
unreasonable application of, clearly established Federal
law,” as pronounced by the Supreme Court. Although the
panel purports to find both conditions satisfied here, see
Young v. Conway, 698 F.3d at 84–85, the first conclusion
is defeated by New York precedent; the second by
Harrington v. Richter, 131 S.Ct. 770.


*94  1. The New York Court of Appeals
Does Not Misunderstand the Wade Rule


In order to find New York's rejection of Young's in-
court identification challenge “contrary to” established
Supreme Court precedent, the panel concludes that the
New York Court of Appeals misunderstands the Wade
rule, operating under the “mistaken impression that the
independent source inquiry [is] an ‘issue of fact,’ ” rather
than a mixed question of law and fact. Young v. Conway,
698 F.3d at 84–85. It is no small matter for a panel
of this court to charge New York's highest court with
failing to understand so well-established and frequently
applied a Supreme Court precedent as Wade. In fact, the
conclusion is wholly unwarranted in light of precedent of
the New York Court of Appeals—ignored by the panel—
expressly recognizing that “a Wade hearing dealing with
the propriety of a lineup identification involves mixed
questions of law and fact.” People v. Jackson, 98 N.Y.2d
at 559, 750 N.Y.S.2d at 564, 780 N.E.2d 162.


The New York Court of Appeals effectively
acknowledged that Young's Wade challenge raised a
question of law as well as fact when it summarized his
argument on appeal to contend that it was “impossible”
as a matter of law “to find by the requisite clear and
convincing evidence that the lineup would not influence
[Mrs. Sykes's] in-court identification.” People v. Young,
7 N.Y.3d at 44, 817 N.Y.S.2d at 578, 850 N.E.2d 623;
see generally People v. Leonti, 18 N.Y.2d 384, 389,


275 N.Y.S.2d 825, 829, 222 N.E.2d 591 (1966) (holding
that, despite limits on its review of pure questions of
fact, see N.Y. Const. art. 6, § 3(a), when presented
with mixed question of law and fact, Court of Appeals
could decide “whether the evidence adduced meets the
[legal] standard required”). Although our court's panel
concludes otherwise based on the New York Court
of Appeals' observation that Young's Wade claim was
effectively resolved by the lower courts' resolution of
“an issue of fact,” People v. Young, 7 N.Y.3d at 44,
817 N.Y.S.2d at 578, 850 N.E.2d 623, quoted in Young
v. Conway, 698 F.3d at 85, that language of New
York's highest court echoes rather than departs from
controlling Supreme Court precedent. In United States
v. Crews, the Supreme Court explained its reversal of
the District of Columbia Court of Appeals' en banc
preclusion of a Fourth Amendment-tainted identification
by reference to trial court factfinding that was supported
by the record: “[T]he trial court expressly found that
the witness' courtroom identification rested on an
independent recollection of her initial encounter with the
assailant, uninfluenced by the pretrial identifications, and
this determination finds ample support in the record.”
445 U.S. at 473, 100 S.Ct. 1244. In short, the Supreme
Court itself recognizes that once a factual finding of an
independent source is made, a reviewing court need only
determine that the finding has support in the record to
satisfy the Wade inquiry.


Our own precedent follows this approach. In Karavos
Compania Naviera S.A. v. Atlantica Export Corp., 588
F.2d 1 (2d Cir.1978) (Friendly, J.), at the same time that
we cautioned against conflating questions of law and fact,
we added a “qualification”: a lower court's resolution of
a mixed question “will ordinarily stand unless the lower
court manifests an incorrect conception of the applicable
law.” Id. at 8 (internal quotation marks omitted). In other
words, where there is no question as to the applicable legal
standard, the resolution of a mixed question of law and
fact is often determined by the latter, as long as there is
record support for the finding. That is all I understand the
New *95  York Court of Appeals to have been saying in


Young's case. 8


Accordingly, this court should withdraw the unwarranted
charge that the New York Court of Appeals does not
understand Wade and the conclusion the panel derives
therefrom, i.e., that New York's affirmance of Young's
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conviction was “contrary to” federal law as clearly
established by the Supreme Court. 28 U.S.C. § 2254(d)(1).


2. The Panel's Failure To Adhere to Harrington v. Richter


Insofar as the panel also charges the New York Court of
Appeals with “an unreasonable application of the correct
standard” enunciated in Wade, Young v. Conway, 698
F.3d at 85, that conclusion defies Harrington v. Richter,
131 S.Ct. 770. In there construing the “unreasonable
application” requirement of 28 U.S.C. § 2254(d)(1),
the Supreme Court reiterated that not every erroneous
application of clearly established federal law is an
unreasonable application of that law. See id. at 786;
Williams v. Taylor, 529 U.S. 362, 365, 120 S.Ct. 1495,
146 L.Ed.2d 389 (2000) (“[T]he most important point”
in applying AEDPA deference “is that an unreasonable
application of federal law is different from an incorrect
application of federal law.” (emphasis in original)). A
state court's application of federal law cannot be deemed
unreasonable under § 2254(d)(1) “so long as ‘fairminded
jurists could disagree’ on the correctness of the state
court's decision.” Harrington v. Richter, 131 S.Ct. at 786
(quoting Yarborough v. Alvarado, 541 U.S. 652, 664, 124
S.Ct. 2140, 158 L.Ed.2d 938 (2004)).


Here, one Court of Appeals and two Appellate
Division judges thought that the record did not satisfy
the independent-source requirement. But six Court of
Appeals judges, three Appellate Division judges, and the
trial judge—the only one who actually saw the identifying
witness—concluded that it did. A review of the various
state court opinions precludes a conclusion that any of
these jurists was other than “fairminded” in reaching the
conflicting determinations. In such circumstances, the fact
that the panel shares the minority view is not enough
to denominate the majority view “unreasonable.” See id.
(“It bears repeating that even a strong case for relief
does not mean the state court's contrary conclusion was
unreasonable.”). Indeed, the three judges who join in this
dissent think it entirely reasonable for the state courts to
have resolved the Wade question in favor of allowing Mrs.
Sykes to make an in-court identification. See infra at 96–


97. 9


*96  Judge Parker plainly disagrees with Harrington's
strict standard of unreasonableness, concerned that few,
if any, habeas cases will satisfy it. See ante at 85. His


concern, however, does not render that standard any less
controlling on this court. As Harrington bluntly states,
“[i]f this standard is difficult to meet, that is because it
was meant to be.” 131 S.Ct. at 786. “Section 2254(d)
reflects the view that habeas corpus is a guard against
extreme malfunctions in the state criminal justice systems,
not a substitute for ordinary error correction through
appeal.” Id. (internal quotation marks omitted). Thus, a
state prisoner cannot secure § 2254 relief unless “the state
court's ruling on the claim being presented in federal court
was so lacking in justification that there was an error well
understood and comprehended in existing law beyond any
possibility for fairminded disagreement.” Id. at 786–87.


New York's refusal to preclude Mrs. Sykes's in-court
identification of Young cannot be deemed “beyond
any possibility for fairminded disagreement.” Id. That
conclusion is reinforced by the fact that Wade's rule—that
an in-court identification following a tainted (as opposed
to suggestive) lineup must have an independent basis—
is general rather than specific. “[T]he more general the
rule” at issue in a § 2254 petition, “the more leeway
[state] courts have in reaching outcomes in case-by-case
determinations.” Yarborough v. Alvarado, 541 U.S. at 664,
124 S.Ct. 2140. To be sure, Wade identifies factors that
properly inform the independent-source analysis, see 388
U.S. at 241, 87 S.Ct. 1926, but it does not tell courts
how to weigh those factors or the record evidence that
informs them. Thus, it cannot be deemed an unreasonable
application of “a specific legal rule ... squarely established
by th[e Supreme] Court,” Knowles v. Mirzayance, 556 U.S.
111, 122, 129 S.Ct. 1411, 173 L.Ed.2d 251 (2009), that the
state courts assigned more weight than the panel would
have to Mrs. Sykes's conscious attention to the robber,
her identification of him from among six men in a non-
suggestive lineup, and her professed strong recollection


of his eyes, 10  while assigning less weight than the panel


would have to the fact that the robber was masked, 11  that
Mrs. Sykes underestimated both his age and height, and
that she did not assist in producing a composite sketch, see
generally Marshall v. Rodgers, 133 S.Ct. at 1450 (holding
that state court ruling is neither *97  contrary to nor an
unreasonable application of general standards established
by Supreme Court because state court's approach to
standards differed from that of federal court on direct


appeal). 12  As Harrington explains, “[u]nder § 2254(d), a
habeas court must determine what arguments or theories
supported or, ... could have supported, the state court's
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decision; and then it must ask whether it is possible
fairminded jurists could disagree that those arguments
or theories are inconsistent with the holding in a prior
decision of this Court.” 131 S.Ct. at 786.


Although the panel doubts that Mrs. Sykes—a woman
it has never seen or heard testify—could have formed
a sufficient independent basis for identifying Young
during the robbery, there is considerable record evidence
that “could have supported” the state courts' contrary
conclusion. Id. To begin, Mrs. Sykes's unhesitating
identification of Young from among six men in a
non-suggestive lineup necessarily derived from a source
independent of the lineup. See United States v. Crews,
445 U.S. at 473 n. 18, 100 S.Ct. 1244 (recognizing
that identification made during non-suggestive, Fourth
Amendment-tainted lineup can support independent-
basis finding). That the independent source was the
robbery itself was, moreover, reinforced by evidence
corroborating Young's identity as the Sykes robber.
In addition to trial evidence linking Young to items
stolen from the Sykes's home, this corroborating evidence
included Young's extensive record for robbery and
burglary, which was known to the state courts at the
time of the Wade ruling. See Brisco v. Ercole, 565
F.3d 80, 94–95 (2d Cir.2009) (recognizing state courts'
authority to consider corroborating evidence in deciding
whether to exclude identification evidence); id. at 96
(Korman, J., concurring) (“Corroborative evidence of
guilt goes to the heart of the Supreme Court cases
that initially addressed the problem posed by eyewitness
identifications.”). Indeed, when ruling on Young's Wade
challenge, the state courts knew that, within days of
the Sykes robbery, Young had burglarized two other
homes under similar circumstances, including masking his
face during at least one of the robberies. See People v.
Young, 94 N.Y.2d 171, 175, 701 N.Y.S.2d 309, 311, 723
N.E.2d 58 (1999) (noting that, at initial sentencing for
these other crimes, trial judge characterized Young as
“confrontational burglar,” whose willingness to engage in
violence made him “any homeowner's worst nightmare”
and “clear threat to the community” (alteration and
internal quotation marks omitted)).


On this record, the state courts' Wade determination—
at all three levels of review—that Mrs. Sykes's in-court
identification of Young would rest on her independent
recollection of the crime and not the tainted lineup can
hardly be said to reflect an error so “well understood


and comprehended in existing law” as to be “beyond any
possibility for fairminded disagreement.” Harrington v.
Richter, 131 S.Ct. at 787. Much less does it manifest the
sort of “extreme malfunction[ ] in the state criminal justice
system[ ]” that warrants habeas relief. Id. at 786. Thus, the
court should correct the panel's Harrington error en banc.


*98  C. Reliance on Social Science Literature Outside the
State Court Record Violates Cullen v. Pinholster


In holding that New York courts unreasonably
applied Wade, the panel cites extensively to social
science literature discussing risks inherent in eyewitness
identifications. See Young v. Conway, 698 F.3d at 77–84.
The vast majority of this literature, largely referenced in
a brief filed by amicus curiae, The Innocence Project, was


not part of the state court record. 13  Indeed, much of
the literature had not even been published when the New
York Court of Appeals rendered its decision in this case.
See id. (citing six studies published after May 9, 2006). The
same holds true for cited state court analyses of literature
on eyewitness identifications. See id. at 79 & n. 9, 82 (citing
State v. Guilbert, 306 Conn. 218, 49 A.3d 705 (2012), State
v. Henderson, 208 N.J. 208, 27 A.3d 872 (2011), and People
v. Santiago, 17 N.Y.3d 661, 934 N.Y.S.2d 746, 958 N.E.2d
874 (2011)). The review of such extrinsic evidence by a
federal habeas court is foreclosed by Cullen v. Pinholster,
which holds “that review under § 2254(d)(1) is limited to
the record that was before the state court that adjudicated
the claim on the merits.” 131 S.Ct. at 1398 (emphasis
added); see id. at 1399 (“Our cases emphasize that review
under § 2254(d)(1) focuses on what a state court knew and
did.”).


In an effort to evade Pinholster, the panel suggests that
its “conclusion that Mrs. Sykes's in-court identification
lacked an independent source is reinforced, but not
compelled or controlled by, the literature we discuss.”
Young v. Conway, 698 F.3d at 79 n. 8. The distinction is
unconvincing; the panel opinion is largely devoted to a
discussion of social science. See id. at 77–84. In any event,
Pinholster's holding is not confined to the determinative
bases for a habeas award; it applies generally to habeas
“review.” 131 S.Ct. at 1398–99. Thus, however much
the panel may disclaim its social science discussion as
dictum, see Young v. Conway, 698 F.3d at 79 n. 8, the
fact remains that it “review[ed]” materials not before the
state courts and cited those materials to support its habeas
decision, Cullen v. Pinholster, 131 S.Ct. at 1398–99. This
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is impermissible after Pinholster. See id.; see also Ryan v.
Gonzales, ––– U.S. ––––, 133 S.Ct. 696, 704, 708 & n. 14,
184 L.Ed.2d 528 (2013) (citing Pinholster in unanimously
rejecting argument that prisoner's mental incompetency
prevented counsel from pursuing habeas challenge (based,
in part, on tainted identification) because § 2254(d)
proceedings are wholly “backward-looking” and “record-


based”). 14


The panel's Pinholster error is compounded, moreover,
by the fact that the cited extrinsic materials do not
speak to the independent-source question at issue. Their
focus is the general reliability of eyewitness identifications.
Reliability is a *99  question that the law generally
leaves for jury resolution, see Perry v. New Hampshire,
––– U.S. ––––, 132 S.Ct. 716, 727–28, 181 L.Ed.2d
694 (2012), except when the government subjects a
witness to suggestive procedures, in which case due
process conditions the witness's in-court identification on
a showing of independent reliability, see Neil v. Biggers,
409 U.S. 188, 198–99, 93 S.Ct. 375, 34 L.Ed.2d 401
(1972); Stovall v. Denno, 388 U.S. 293, 302, 87 S.Ct.
1967, 18 L.Ed.2d 1199 (1967). That is not this case.
Young specifically disavowed any suggestivity argument,
complaining only of Fourth Amendment taint. See supra
at 88 n. 2. This triggered Wade's independent-source
inquiry, not due process's independent-reliability inquiry.
While the distinction between the two is not always
easily discerned, see 6 Wayne R. LaFave, Search &
Seizure: A Treatise on the Fourth Amendment § 11.4(g)
(5th ed.2012), that distinction informs the Supreme
Court's recognition that an identification made from
a non-suggestive lineup can support an independent-
basis finding, see United States v. Crews, 445 U.S. at
473 n. 18, 100 S.Ct. 1244, whereas a suggestive lineup
is the essence of the problem requiring a showing


of independent reliability. 15  Thus, the panel injects
considerable confusion into our Wade jurisprudence
by relying on social science literature addressing the
general reliability of eyewitness identifications to make an


independent-source assessment. 16


Further, even with respect to reliability, the cited social
science literature speaks only in terms of probabilities, not


absolutes. 17  At best, social science has determined that in
some cases, certain identified variables might make some
eyewitness identifications less reliable. Such probabilities
hardly translate into legal maxims for appellate—


much less collateral—review of in-court identification


challenges. 18


What such social science literature might inform are
trial court decisions as to *100  whether juries should
hear expert testimony about the general reliability of
eyewitness identifications or be given special instructions


on the subject. 19  Courts have reached different answers
on these questions. Compare State v. Henderson, 208
N.J. at 298, 27 A.3d 872 (concluding that special jury
instruction was preferable to expert testimony in assisting
jury to assess identification evidence), with State v.
Guilbert, 306 Conn. at 263, 49 A.3d 705 (holding that
defendant should be permitted to offer expert testimony
if state relies on eyewitness identification, deeming
comprehensive jury instructions inadequate substitute);
see also Daniel Patrick Moynihan, Social Science & the
Courts, 54 Pub. Int. 12, 19–20 (Winter 1979) (observing
that “social science is rarely dispassionate, and social
scientists are frequently caught up in the politics which
their work necessarily involves”).


In the ongoing debate about the proper trial use of
social science studies on the reliability of eyewitness
identifications, our own court has thus far come out in
favor of district courts' broad discretion to exclude such
evidence, see United States v. Lumpkin, 192 F.3d 280,
289 (2d Cir.1999), and to deny eyewitness-specific jury
instructions, see United States v. Luis, 835 F.2d 37, 41
(2d Cir.1987). But see United States v. Brownlee, 454
F.3d 131, 144 (3d Cir.2006) (identifying error in exclusion
of expert testimony when primary issue before jury was
reliability of four eyewitnesses); United States v. Hall,
165 F.3d 1095, 1119–20 (7th Cir.1999) (Easterbrook, J.,
concurring) (supporting eyewitness-specific jury charge).
It seems curious, to say the least, that, at the same time
we do not compel the presentation of such expert opinions
to federal juries that actually see and hear in-court
identifications, we would ourselves rely extensively on
such opinions to conclude that an in-court identification
by an eyewitness whom we have never seen or heard
necessarily lacked an independent basis. That we make
this determination on collateral review of state courts to
which we owe AEDPA deference is more curious still.
That we make it with respect to a Fourth Amendment
claim barred from federal habeas review by Stone v. Powell
is most curious of all.
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III. Conclusion


In sum, this case warrants en banc review to correct panel
errors with respect to three Supreme Court precedents:


*101  1. By reviewing a Fourth Amendment claim in
circumstances where the petitioner has neither pleaded nor
proved the denial of a full and fair opportunity to litigate
that claim in state courts—and where the record in fact
shows that he had that opportunity—the panel fails to
adhere to Stone v. Powell, 428 U.S. 465, 96 S.Ct. 3037, and
creates a “circuit split.”


2. To justify conducting its own Wade analysis and
granting habeas relief, the panel both (a) mistakenly
charges the New York Court of Appeals with failing to
understand Wade and (b) fails to accord the state courts'
Wade analysis of the independent basis for Mrs. Sykes's
in-court identification the AEDPA deference required by
Harrington v. Richter, ––– U.S. ––––, 131 S.Ct. 770, 178
L.Ed.2d 624.


3. The panel supports its habeas grant by reference to
social science studies not in the state court record, contrary
to Cullen v. Pinholster, –––U.S. ––––, 131 S.Ct. 1388, 179
L.Ed.2d 557.


Accordingly, I respectfully dissent from the denial of
rehearing en banc.


JOSÉ A. CABRANES, Circuit Judge, with whom Judge
RAGGI and Judge LIVINGSTON join, dissenting in the
denial of rehearing en banc:
I concur fully in Judge Raggi's comprehensive and forceful
dissent from the denial of en banc review. I write separately
only to summarize and underscore why the panel decision
is wrong and necessitates review.


First, the panel decision is inconsistent with not one but
several precedents of the Supreme Court. It erroneously
states that the New York Court of Appeals misunderstood
and misapplied the independent-source rule of United
States v. Wade, 388 U.S. 218, 240–41, 87 S.Ct. 1926, 18
L.Ed.2d 1149 (1967). It also fails to accord New York


state courts appropriate AEPDA deference. 1  See, e.g.,
Harrington v. Richter, ––– U.S. ––––, 131 S.Ct. 770, 178
L.Ed.2d 624 (2011). Even though ten state court judges
(six New York Court of Appeals judges, three Appellate


Division judges, and the trial judge) concluded that the
record satisfied Wade's independent-source requirement,
the panel inexplicably holds that such a conclusion is an
unreasonable application of federal law, see 28 U.S.C. §
2254(d)(1), and not one upon which “fairminded jurists
could disagree,” Harrington, 131 S.Ct. at 786 (internal
quotation marks omitted). See Young v. Conway, 698 F.3d
69, 84–85 (2d Cir.2012).


Second, the panel decision ignores the bar to habeas relief
enunciated in Stone v. Powell, 428 U.S. 465, 96 S.Ct. 3037,
49 L.Ed.2d 1067 (1976), by granting habeas relief to a
petitioner who never argued, let alone demonstrated, that
he was denied a full and fair opportunity to litigate his
Fourth Amendment claim. And in doing so, it creates
a “circuit split” with the Court of Appeals for the
Ninth Circuit, which held in Woolery v. Arave, 8 F.3d
1325 (9th Cir.1993), that “Stone v. Powell precludes the
federal court from enforcing the exclusionary rule through
the writ of habeas corpus even though the state has
failed to raise the Stone issue.” Id. at 1326. The panel
decision does further harm to our habeas jurisprudence by
suggesting that the application of the Stone bar depends
on the type of evidence that is the basis for the Fourth
Amendment challenge. See Young, 698 F.3d at 87 (noting
that identification evidence “lacks the typical indicia of
reliability that ordinarily *102  weigh against re-litigating
a Fourth Amendment claim on collateral review”). But
Stone does no such thing; it is a categorical bar. 428 U.S. at
494–95 & n.37, 96 S.Ct. 3037; see also Graham v. Costello,
299 F.3d 129, 134 (2d Cir.2002) (noting that the “[Stone ]
bar to federal habeas review of Fourth Amendment claims
is permanent and incurable absent a showing that the state
failed to provide a full and fair opportunity to litigate the
claim”). In short, the panel decision cannot be squared
with Stone or the decisions of this Court that have applied
Stone.


Third, the panel decision improperly condones
referencing, in a habeas proceeding, materials that were
never part of the state court record. Any such practice
is obviously unsound, but it also has the additional
distinction of being in direct contravention of the
instruction of the Supreme Court in Cullen v. Pinholster,
131 S.Ct. 1388 (2011), that “review under § 2254(d)(1)
is limited to the record that was before the state court
that adjudicated the claim on the merits.” Id. at 1398
(emphasis supplied). Moreover, the panel's reference to
social science studies actually misses the mark. As Judge
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Raggi explains, Young's habeas challenge was limited to
the question of whether Mrs. Sykes's identification had
an independent source—not whether her identification was
reliable. In turn, the social science literature cited at length
by the panel only addresses whether eyewitness testimony
is generally reliable; these studies in no way suggest that
Mrs. Sykes's identification lacked an independent source.


In sum, any one of these errors is grave enough to require
en banc review. The fact that the panel decision makes


all of them compounds the harm done. The result will be
great confusion in the habeas jurisprudence of this Circuit
and in that of other courts that may be misled in following
the panel's lead. And absent review by a higher authority,
we will have to live with the baleful consequences of this
unfortunate decision for many years to come.


All Citations


715 F.3d 79 (Mem)


Footnotes
1 Richard C. Wesley, Circuit Judge, was recused from consideration of the matter.


1 Judge Raggi is joined by Judge Cabranes and Judge Livingston.


2 Accord State v. Lawson, 352 Or. 724, 727, 291 P.3d 673 (2012) (instituting new standard for admissibility of eyewitness
identification evidence “[i]n light of the scientific research” regarding the fallibility of such identifications); State v.
Henderson, 208 N.J. 208, 218–19, 234, 27 A.3d 872 (2011) (revising test for admissibility of eyewitness identification
evidence, and also ordering that “enhanced” jury charges be developed to assist jurors in evaluating such evidence,
after a review by a Special Master of hundreds of scientific studies revealed a “troubling lack of reliability in eyewitness
identifications” and that the “possibility of mistaken identification is real”).


3 The Innocence Project is an organization dedicated primarily to providing pro bono legal and related investigative services
to indigent prisoners whose actual innocence may be established through post-conviction evidence. It pioneered the
post-conviction DNA model that has led to the exoneration of 289 innocent persons to date, the vast majority of whom
were originally convicted based, at least in part, on the testimony of eyewitnesses who turned out to be mistaken.


4 According to Wade, to determine whether a particular identification can be considered independent of any earlier taint,
the following factors are to be considered: (1) the prior opportunity to observe the alleged criminal act; (2) the existence
of any discrepancy between any post-crime description and the defendant's actual description; (3) any identification of
another person; (4) the identification by picture of the defendant prior to the identification; (5) the failure to identify the
defendant on a prior occasion; and (6) the lapse of time between the alleged act and the lineup identification. 388 U.S.
at 240–41, 87 S.Ct. 1926.


5 We have not hesitated in the past to require the state, in the context of a § 2254 habeas proceeding, to bring to the district
court's attention a decision of this Court which would have eviscerated the petitioner's position on appeal. See Stevens v.
Miller, 676 F.3d 62, 65 (2d Cir.2012). The failure to do so, we held in Stevens, foreclosed the state's attempts to benefit
from the decision on appeal, despite the fact that the decision would have “ensured the State of certain victory.”  Id. See
also Cornell v. Kirkpatrick, 665 F.3d 369, 376–77 (2d Cir.2011) (holding that state's consistent statement to the district
court that petitioner had exhausted his particular claim, meant that on appeal, state could not then argue that petitioner
had failed to exhaust that claim).


6 The cases Judge Raggi cites from this Circuit are unhelpful as they involved situations where the Stone issue was raised
below so there was no question regarding waiver (Graham v. Costello, 299 F.3d 129, 133–34 (2d Cir.2002)) or Stone
had just been decided, so there was no opportunity to raise it in the district court (Gates v. Henderson, 568 F.2d 830,
840 (2d Cir.1977)).


1 In urging otherwise, Judge Parker submits that nothing more is at stake here than our personal disagreement about the
“proper role of federal habeas review post-AEDPA.” Ante at 80. In fact, Judge Parker's disagreement is not with those
of us seeking en banc review, but with the Supreme Court, which has defined the “proper role of habeas review” in
Stone v. Powell, Harrington v. Richter, and Cullen v. Pinholster. Appellate courts' failure to adhere to 28 U.S.C. § 2254
as construed by the Supreme Court has triggered reversal or vacatur in at least nineteen recent cases. See Marshall
v. Rodgers, ––– U.S. ––––, 133 S.Ct. 1446, 185 L.Ed.2d 540 (2013); Johnson v. Williams, ––– U.S. ––––, 133 S.Ct.
1088, 185 L.Ed.2d 105 (2013); Ryan v. Gonzales, ––– U.S. ––––, 133 S.Ct. 696, 184 L.Ed.2d 528 (2013); Parker v.
Matthews, ––– U.S. ––––, 132 S.Ct. 2148, 183 L.Ed.2d 32 (2012); Coleman v. Johnson, –––U.S. ––––, 132 S.Ct. 2060,
182 L.Ed.2d 978 (2012); Wetzel v. Lambert, ––– U.S. ––––, 132 S.Ct. 1195, 182 L.Ed.2d 35 (2012); Hardy v. Cross,
––– U.S. ––––, 132 S.Ct. 490, 181 L.Ed.2d 468 (2011); Bobby v. Dixon, ––– U.S. ––––, 132 S.Ct. 26, 181 L.Ed.2d 328
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(2011); Cavazos v. Smith, ––– U.S. ––––, 132 S.Ct. 2, 181 L.Ed.2d 311 (2011); Bobby v. Mitts, ––– U.S. ––––, 131 S.Ct.
1762, 179 L.Ed.2d 819 (2011); Cullen v. Pinholster, ––– U.S. ––––, 131 S.Ct. 1388, 179 L.Ed.2d 557 (2011); Felkner v.
Jackson, ––– U.S. ––––, 131 S.Ct. 1305, 179 L.Ed.2d 374 (2011); Premo v. Moore, ––– U.S. ––––, 131 S.Ct. 733, 178
L.Ed.2d 649 (2011); Harrington v. Richter, ––– U.S. ––––, 131 S.Ct. 770, 178 L.Ed.2d 624 (2011); Renico v. Lett, 559
U.S. 766, 130 S.Ct. 1855, 176 L.Ed.2d 678 (2010); Berghuis v. Smith, 559 U.S. 314, 130 S.Ct. 1382, 176 L.Ed.2d 249
(2010); Thaler v. Haynes, 559 U.S. 43, 130 S.Ct. 1171, 175 L.Ed.2d 1003 (2010); Smith v. Spisak, 558 U.S. 139, 130
S.Ct. 676, 175 L.Ed.2d 595 (2010); McDaniel v. Brown, 558 U.S. 120, 130 S.Ct. 665, 175 L.Ed.2d 582 (2010).


2 Although the panel hints that the lineup was suggestive because Mrs. Sykes had previously viewed a photo array including
Young's picture, see Young v. Conway, 698 F.3d at 83–84, Young affirmatively waived that argument in both the state
and district courts. See Hr'g Tr. 3–4, People v. Young, Ind. No. 91–0402 (N.Y.Sup.Ct. May 4, 1999) (“This is not an issue
of a suggestive identification procedure which is under the ... right to due process.”); Young v. Conway, 761 F.Supp.2d
59, 73 (W.D.N.Y.2011) (“[Young] emphasizes that he is ‘arguing that his lineup was illegal, not suggestive, therefore he
is under the [Wade ] standards and not the standard set forth in Neil v. Biggers, 409 U.S. 188 [93 S.Ct. 375, 34 L.Ed.2d
401 (1972) ].’ ”). Moreover, courts have consistently held that a witness's viewing of a suspect in successive pre-trial
identification procedures is not inherently suggestive. See, e.g., Dunlap v. Burge, 583 F.3d 160, 165 (2d Cir.2009); United
States v. Concepcion, 983 F.2d 369, 379 (2d Cir.1992); People v. Peterkin, 81 A.D.3d 1358, 1359, 921 N.Y.S.2d 744,
745 (4th Dep't 2011); People v. Munoz, 223 A.D.2d 370, 370, 636 N.Y.S.2d 313, 314 (1st Dep't 1996).


3 Wade established this independent-source rule in the context of a lineup tainted by denial of the Sixth Amendment right
to counsel. See 388 U.S. at 221, 240–41, 87 S.Ct. 1926. Among the factors Wade identified as relevant to making an
independent-source determination are (1) the witness's opportunity to observe the alleged criminal act, (2) the existence
of any discrepancy between any pre-lineup description by the witness and the defendant's actual appearance, (3) any
identification by the witness prior to the lineup of a person other than defendant, (4) the witness's identification by picture
of the defendant prior to the lineup, (5) the witness's failure to identify the defendant on a prior occasion, and (6) the
lapse of time between the alleged crime and the lineup identification. See id. at 241, 87 S.Ct. 1926 (stating that factors
are illustrative).


The Supreme Court subsequently applied Wade to an identification challenge grounded in a Fourth Amendment
violation in United States v. Crews, 445 U.S. 463, 472–73, 477, 100 S.Ct. 1244, 63 L.Ed.2d 537 (1980) (reinstating
conviction based on in-court identification supported by independent recollection of crime untainted by intervening
identifications that were fruits of unlawful arrest). Thus, references to the Wade rule in this opinion should be understood
to incorporate Crews as well.


4 The witness explained how, at police direction, she recovered the binoculars from the person to whom she had sold them,
and the binoculars were put into evidence at trial. See Trial Tr. 136.


5 Any number of non-jurisdictional rules are categorical. AEDPA categorically precludes habeas grants except where state
rulings are “contrary to” or “an unreasonable application of” clearly established federal law. 28 U.S.C. § 2254(d)(1); see
also Eze v. Senkowski, 321 F.3d 110, 120–21 (2d Cir.2003) (rejecting petitioner's argument that state waived AEDPA
deference by not referencing standard before district court, and observing that § 2254(d)(1) “contains unequivocally
mandatory language”). Harrington v. Richter, 131 S.Ct. at 786, categorically requires a habeas petitioner to show that
a challenged ruling is unreasonable as well as erroneous. Cullen v. Pinholster, 131 S.Ct. at 1398, categorically limits
habeas review to the state court record. These rules not only allocate burdens between parties to the litigation; they
also ensure proper deference to state courts within our federal system to resolve matters—even constitutional matters
—pertaining to their own criminal law. See Calderon v. Thompson, 523 U.S. 538, 555–56, 118 S.Ct. 1489, 140 L.Ed.2d
728 (1998) (“Federal habeas review of state convictions frustrates both the States' sovereign power to punish offenders
and their good-faith attempts to honor constitutional rights.” (internal quotation marks omitted)); see also Harrington v.
Richter, 131 S.Ct. at 786 (cautioning that federal habeas guards “against extreme malfunctions in the state criminal justice
systems” and is “not a substitute for ordinary error correction through appeal” (internal quotation marks omitted)). Such
deference plainly informs Stone's demand for a showing that petitioner was denied a full and fair opportunity to litigate
a Fourth Amendment claim in state courts as a precondition to federal review. In the absence of such a showing, the
state courts are no less entitled to deference simply because a respondent custodian was negligent in the timing of his
invocation of Stone.


6 The panel suggests that the Ninth Circuit is but one of four courts to have addressed—and the only one to have found
—a sua sponte obligation by courts to apply the Stone bar. See Young v. Conway, 698 F.3d at 86 n. 10. In fact, in
Davis v. Blackburn, the Fifth Circuit recognized an obligation “to apply Stone as a prudential limitation on the exercise of
[its] jurisdiction ..., even if it must be raised sua sponte.” 803 F.2d at 1372–73. The other two cases cited by the panel
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reference the issue only in dicta and hardly support ignoring the Stone bar in this case. See Tart v. Massachusetts, 949
F.2d 490, 497 n. 6 (1st Cir.1991) (describing it as “perilous” for petitioner to rely on state's failure to raise Stone bar in
light of caselaw suggesting court may do so sua sponte, but concluding no need to do so because petitioner's Fourth
Amendment claim was meritless in any event); Wallace v. Duckworth, 778 F.2d 1215, 1219 n. 1 (7th Cir.1985) (observing
that Stone's non-jurisdictional bar need not be raised sua sponte, but denying petition for failure to exhaust remedies);
but see id. at 1226 (Posner, J., concurring) (identifying no need to consider exhaustion because petition “is in any event
frivolous in light of Stone v. Powell ”).


7 Young failed to assert that he was denied an opportunity to litigate his Fourth Amendment claim in the state courts not
only in his initial pro se § 2254 petition, but also in his counseled brief to this court responding to the state's invocation
of the Stone bar.


8 The New York Court of Appeals' decision precludes any suggestion that it failed to understand that the Wade standard
requires “clear and convincing evidence that the lineup would not influence [Mrs. Sykes's] in-court identification.” People
v. Young, 7 N.Y.3d at 44, 817 N.Y.S.2d at 578, 850 N.E.2d 623. The panel may disagree with the Court of Appeals'
conclusion that the evidence was sufficient to satisfy this standard, but that goes to the reasonableness of the court's
application of the Wade rule, see infra Part B.2; it does not demonstrate that the ruling was “contrary to” Wade, 28 U.S.C.
§ 2254(d)(1).


9 In urging otherwise, Judge Parker suggests that even the district attorney effectively conceded on appeal that Mrs. Sykes's
identification was not supported by an independent source. See ante at 83. Respectfully, this overstates the record. In
the district court, respondent argued that the state courts' independent-source finding was not a clearly unreasonable
application of federal law, but failed to argue that the point was barred from habeas review by Stone. On appeal, he
argued only the Stone point, without repeating the merits argument. However flawed these strategic choices, I do not think
they can fairly be construed to concede error in the state courts' independent-source ruling—let alone the “unreasonable”
error necessary to support habeas. Harrington v. Richter, 131 S.Ct. at 786.


10 Raheem v. Kelly, 257 F.3d 122 (2d Cir.2001), cited by the panel to discount Mrs. Sykes's independent recollection
of the robber, see Young v. Conway, 698 F.3d at 80, is distinguishable in that it involved a highly suggestive lineup,
triggering due process concerns with reliability that went beyond the deterrence goal in applying the exclusionary rule to
Fourth Amendment violations, see Raheem v. Kelly, 257 F.3d at 137. It is precisely because the deterrence achieved by
collateral review of Fourth Amendment challenges is minimal that such claims are generally barred from habeas review.
See Stone v. Powell, 428 U.S. at 493–95, 96 S.Ct. 3037. That the panel fails to accord proper AEDPA deference to New
York's independent-source determination, in circumstances where it should not have conducted habeas review at all,
only heightens the need for en banc review.


11 Even when reliability rather than deterrence is the concern, a witness's inability to see a person's face does not necessarily
preclude an in-court identification. See, e.g., Willis v. Garrison, 624 F.2d 491, 494 (4th Cir.1980) (concluding that victim
who was unable to see robber's face nevertheless could make identification based on height, weight, clothing, and
complexion); Hamele v. Manson, 577 F.Supp. 439, 442–43 (D.Conn.1983), aff'd 738 F.2d 418 (2d Cir.1984) (table
decision); People v. Spinks, 37 A.D.2d 424, 425–27, 326 N.Y.S.2d 261, 263–64 (3d Dep't 1971).


12 Judge Parker contends that because “every single Wade factor turned against a finding of an independent source” in this
case, it “makes no difference” how New York courts weighed the factors. Ante at 85. The conclusion that every Wade
factor turned against an independent-source finding depends on a federal habeas court assigning different weight to
relevant evidence than New York courts did in reaching a contrary Wade determination. It is that action by the district
court, repeated by the panel, that cannot be reconciled with Harrington and Yarborough.


13 Three studies cited by the panel are referenced in footnotes to an article that was submitted to the state trial court as part of
the defense's proffer of expert identification testimony that it sought to introduce at trial. See App'x of State Court Records
132 n. 6, 134 n. 16 & 136 n. 36. Neither the studies themselves nor any of the other social science materials cited by the
panel were ever made part of the state court record or even cited to state courts in support of Young's Wade challenge.


14 Judge Parker suggests that such a construction of Pinholster would preclude judges from even reading briefs that might
reference any extrinsic materials. See ante at 82. Not so. A habeas court presented with extrinsic materials in a brief or
appendix need only make clear that the materials will play no part in its deliberations to satisfy Pinholster. That is hardly
what occurred in this case.


15 As noted supra at 96–97, Mrs. Sykes's unhesitating ability to identify Young from among six men in a non-suggestive
lineup is powerful evidence that she possessed a basis for identifying him at trial independent of the lineup.


16 Judge Parker suggests that, by pointing out that the extrinsic materials cited by the panel do not speak to the independent-
source question at issue, I effectively acknowledge that the panel “could not have relied” on them in deciding this case.
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Ante at 82–83. I respectfully disagree. The panel's extensive citation to these materials demonstrates its reliance. See
Young v. Conway, 698 F.3d at 77–84. My point is that the panel's reliance was erroneous not only because the materials
were extrinsic in violation of Pinholster, but also because they were not relevant to the particular identification challenge
at issue.


17 See, e.g., Charles A. Morgan III, et al., Accuracy of Eyewitness Memory for Persons Encountered During Exposure to
Highly Intense Stress, 27 Int'l J.L. & Psychiatry 265, 274 (2004) (observing that, while high stress had negative impact in
about half of cases studied, stress had no impact on memory of many individuals, and for minority of subjects, eyewitness
memory was better for high- as compared with low-stress conditions); Nancy Mehrkens Steblay, A Meta–Analytic Review
of the Weapon Focus Effect, 16 Law & Human Behav. 413, 417 (1992) (stating that presence of weapon during crime has
only a “relatively small effect,” reducing correct identifications by approximately 10%); Robert K. Bothwell et al., Cross–
Racial Identification, 15 Personality & Soc. Psychol. Bull. 19, 23 (1989) (concluding that own-race bias accounts for “11%
of the variance in recognition ability of Black subjects and 10% of the variance in recognition ability of White subjects”).


18 A Special Master Report prepared for the Supreme Court of New Jersey reviewed much of the same social science
literature as the panel, found it reliable, but nevertheless cautioned that the impact variables such as a perpetrator's
disguise, use of a weapon, victim stress, race differentials, multiple pre-trial identifications, time lapses between crime
and identification, etc., have on the reliability of eyewitness identification is necessarily “only probabilistic.” Special Master
Report 73–74, State v. Henderson, 208 N.J. 208, 27 A.3d 872 (No. A–8–08) (“[N]either science nor scientists can say,
at least at present, whether a real-life identification is accurate or not.... The science has simply identified variables that
have an unquantifiable capacity or tendency to impair or contaminate memory and thus bring into question the reliability
of a real-life eyewitness identification.”).


19 Insofar as Judge Parker suggests that the panel's citation to extrinsic materials was intended only to alert “the bench and
bar to the existence of the studies and to go no further,” ante at 81 (emphasis added); see also id. at 80 (stating that
citations to extrinsic materials rendered “important service to the bench and bar”), that narrow purpose is hardly evident
in an opinion that integrates extrinsic materials throughout a Wade assessment that Pinholster required be based only
on the record before the state court. See e.g., Young v. Conway, 698 F.3d at 80–82 (following one paragraph discussion
of facts regarding independent identification with six-paragraph discussion of extrinsic studies indicating that presence
of such facts contributes to mistaken identifications). Further, trial courts are usually ahead of us in their awareness of
developments pertaining to evidentiary matters; most of the studies cited by the panel are already referenced in published
opinions, see, e.g., State v. Henderson, 208 N.J. at 230–279, 27 A.3d 872; and the Innocence Project is dedicated to
raising judicial awareness of their existence.


1 “AEDPA deference” is, of course, shorthand for the requirements of the Antiterrorism and Effective Death Penalty Act,
28 U.S.C. § 2254.


End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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Synopsis
Background: Defendants were convicted in the Superior
Court, Russell F. Canan, J., of first-degree burglary
while armed, first-degree felony murder while armed, first-
degree premeditated murder while armed, assault with
intent to kill while armed, aggravated assault while armed,
and two counts of possession of a firearm during a crime
of violence (PFCV). They appealed.


Holdings: The Court of Appeals, Steadman, Senior Judge,
held that:


[1] trial court did not impermissibly expand indictment for
burglary while armed;


[2] error in admitting hearsay statement in connection with
theory of vicarious liability was neither clear nor obvious;


[3] a defendant failed to demonstrate manifest prejudice
from denial of his motion to sever;


[4] Pinkerton instruction on vicarious liability of co-
conspirators did not violate defendants' right to have
jury decide each element of criminal offenses or to have
enhancement factor included in indictment;


[5] evidence was sufficient to sustain convictions;


[6] conditionally admitting testimony of expert witness
regarding DNA evidence from blood samples was not an
abuse of discretion;


[7] first-degree murder and felony murder convictions
merged, for purposes of double jeopardy, as did felony
murder and burglary convictions; and


[8] two PFCV convictions did not merge.


Affirmed in part, vacated in part, and remanded.
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Before REID and WASHINGTON, Associate Judges,


and STEADMAN, Senior Judge. *


Opinion


STEADMAN, Senior Judge:


On August 5, 1999, one man was fatally shot and
another man was stabbed during an early morning
break-in at a house at 1303 T Street Northwest. The
four appellants, William Baker, Eric Franklin, Jamal
Sampson, and Bryant Woodland, who together entered
the house that night while heavily armed, were tried jointly
before a jury and all convicted of first-degree burglary
while armed, first-degree felony murder while armed, first-
degree premeditated murder while armed, assault with
intent to kill while armed, aggravated assault while armed,
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and two counts of possession of a firearm during a crime
of violence (PFCV) (one relating to the burglary and one
relating to the murder).


In these consolidated appeals, appellants make eight
distinct arguments, none of which requires reversal.
The two major arguments are: (1) the indictment for
burglary while armed was constructively amended by
the trial court's instructions on intent in response to a
jury note, requiring a new trial for all four appellants;
and (2) Franklin, Sampson, and Woodland argue that
introduction of an inculpatory statement Baker made
to police violated their Confrontation Clause rights.
Additional arguments are: (3) a jury instruction on
co-conspirator liability was unconstitutional because
there was no indicted conspiracy charge; (4) there was
insufficient evidence to support convictions based on
aiding and abetting or a conspiracy; (5) there was
insufficient evidence of premeditation and deliberation for
first-degree murder; (6) evidence that the individual who
was stabbed suffered serious bodily injury was insufficient
for the aggravated assault convictions; (7) the trial court
erred in admitting expert testimony about DNA evidence
from blood samples; and (8) certain convictions merge for
purposes of double jeopardy, namely first-degree murder
and felony murder as well as the two convictions for
possession of a firearm during a crime of violence. The
government concedes that the convictions for first-degree
murder and felony murder cannot both stand. In all other
respects, we affirm the convictions.


I. Facts


At three o'clock in the morning on August 5, 1999, Baker,
Franklin, Sampson, and Woodland entered the house at
1303 T Street from an alley while heavily armed to steal
drugs and money from Gary Lyles, a drug dealer who lived
there. Lyles and three other residents of the house were
inside at the time. Lyles eventually escaped unharmed
and his housemate John Glenn was likewise not injured.
Donald Pinkney was shot and killed near the back door.
On the second floor, David Buford was stabbed.


Robert Dockery, who lived across the street from 1303 T
Street, testified that on August 4, 1999, he worked the 8
p.m. to 5 a.m. housekeeping shift at Howard University
and drove his Nissan Pathfinder truck home for a lunch
break around midnight. Dockery stated that after he went


into his apartment, a man named Joe, later identified as
Joe Gaither, who lived in the apartment *994  downstairs
knocked on his door. Dockery testified that Gaither asked
him to try to convince some people Dockery knew not
to kill a friend of Gaither's known as “Don Juan”—later
determined to be Donald Pinkney—who lived across the
street at 1303 T Street. Dockery declined, in part because
he “didn't really believe it, but then again, you can't tell
what's gonna happen,” but Dockery did go outside.


Dockery testified that when he came outside onto
his front porch, he saw four men standing outside
Gaither's basement apartment. Dockery made in-court
identifications of all four appellants, whom he had known
growing up in the same neighborhood, as the four men
he saw downstairs. Dockery testified that the appellants
all had guns, except for Woodland, who had a knife, and
that Baker also had a knife. Dockery further testified that
when he saw the four men standing outside, Baker was
telling Sampson and Woodland to go upstairs in the house
across the street while Baker and Franklin would be going
downstairs. Dockery described the guns as follows: Baker
had a “.45,” Franklin had a “nine,” and Sampson had a
“Tec.” Dockery also said that after he went back inside
his apartment, he saw the four men run across the street
to an alley behind 1303 T Street, getting within 10 feet of
the back door, before Dockery left to go to his truck and
head back to work.


Shortly thereafter, when Dockery was pulling off in
his truck to return to work, he saw Baker, Franklin,
Woodland, and Gaither in the alley where Dockery had
been parked behind his own apartment. Gaither asked
Dockery if he could take Baker to the hospital. Baker
was holding the right side of his neck and Dockery
believed he had been shot. Dockery testified that he saw
Woodland discard a white mask before running out of
the alley. Baker and Franklin got in the truck and on
the way to the hospital, Franklin twice stated that his
gun got jammed, and both Baker and Franklin threw
guns out of the windows of the truck. After Dockery
pulled up to the emergency room and reached over and
opened the passenger door, Baker “fell out” of the truck,
and Franklin climbed out and left. By this time, it was
approximately 3:30 a.m. on August 5 and Dockery went
back to work. On cross-examination, Dockery testified
that he believed Gaither had something to do with the plan
and may have been the “mastermind.”
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Gaither also testified for the government. Gaither
previously lived in the basement of 1911 13th Street N.W.,
below Dockery's apartment, and Gaither kept a key and
continued to use the apartment after he moved out and
stopped paying rent in December 1998. At around 11
p.m. on August 4, 1999, Gaither went to the basement
apartment on 13th Street and, sometime after midnight,
the four appellants came up to his porch and talked with
him for about an hour, primarily regarding their plan to
rob a drug dealer named Gary Lyles who lived at 1303
T Street. Gaither “really didn't know what was going
to go down” and could not determine from the men's
behavior whether anything was going to “go down that
night” but his “main concern was Donny.” According
to Gaither, Baker asked him if he wanted to take part,
but Gaither declined because “a buddy of mine's was in
there.” Gaither further testified that he told the appellants
“you do what you do, just leave my friend alone.” Gaither
had previously testified that a “good friend” of his named
Donald Pinkney lived at 1303 T Street. At that point,
Gaither went upstairs to ask Dockery, who had grown up
with and knew the four men, to talk with them to prevent
any harm coming to Pinkney. Contrary to Dockery's
testimony, Gaither stated that Dockery came out and
spoke with the men *995  for about twenty minutes but
Gaither was not entirely sure what Dockery was saying
—“word for word I don't know exactly what he said.”
During that time, Sampson said to Gaither and Dockery
“fifteen years later, don't say nothing about this.” Gaither
denied seeing any weapons in possession of the four
appellants.


Gaither testified that he asked Dockery for a ride home
and, as he was walking to Dockery's truck, Gaither saw
the four appellants walk across the street and disappear
into the dark alley that abutted the rear of 1303 T Street,
but he never saw them enter the house. Shortly thereafter,
Baker ran back toward the truck, breathing hard, and
told Dockery to take him to the hospital. Gaither also
saw Woodland and Franklin and heard Woodland say to
Franklin, “what you do that for.” Franklin and Baker got
in Dockery's truck. Gaither left through the closest alley
and never returned to the neighborhood.


Two residents of 1303 T Street, Gary Lyles and David
Buford, also testified at trial. David Buford testified that
he was in his second floor bedroom at around 3:15
a.m. on August 5 when he heard what sounded like
gunshots, which prompted him to go down the hall to


his housemate John Glenn's room. While Buford was in
the hallway walking back to his own room, a man who
Buford described as about six foot or six foot one inch
tall, slender, wearing dark clothing and a ski mask came
at him with a knife and what looked to Buford like an
automatic weapon. Buford was ordered to get on the floor
but instead reached for the assailant's gun and knocked
it down the stairs. At that point, Buford was stabbed five
or six times. At trial, the government argued that Buford's
assailant was Jamal Sampson. Buford was hospitalized for
five days, had 40 staples in his left arm and 35–40 staples
in his stomach, and was stabbed three times in the head.


The first responding police officer on the scene testified
that Buford was calling for help from the upstairs roof
when he entered the house and appeared to be in a lot
of pain. That officer's partner testified to seeing a large
amount of blood running down the stairs to the first
floor. One of the paramedics who transported Buford to
Howard University Hospital testified that there was so
much blood upstairs that he was “slipping and sliding.”
The paramedic further testified that Buford was alert and
oriented when they carried him out the front door of
the house. Anthony Onorato testified as a DNA expert
concerning the blood evidence collected at the scene and
blood samples taken from appellant Baker's clothing at
the hospital. Onorato testified that none of the appellants'
blood was found at the crime scene and only Baker's blood
was recovered off his clothing.


Gary Lyles testified that in August 1999 he occupied the
front bedroom on the first floor of the house at 1303 T
Street and made a living selling large quantities of cocaine,


which he sometimes stored at the house. 1  On the night of
the break-in, Lyles returned home at about 1:30 a.m. after
a night out with his girlfriend, Regina Curtis, also known
as Shorty, and went into his bedroom and shut the door.
His roommate Donald Pinkney, who Lyles testified was
also a drug dealer, was watching TV in the dining room,
and his other housemates John Glenn and David Buford
were upstairs sleeping.


Sometime later Lyles was getting ready for bed when
he heard “a large bash” from “the rear of the house”
and then the “pop, *996  pop, pop” of several gunshots.
Lyles grabbed his .380 gun from under his mattress and
crouched between the bed and the dresser when the door,
which had window panes in it that he could see through,
began to open and he saw a gun coming around the door
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with a person peeking into his bedroom. Lyles fired two
or three rounds toward the door before hearing someone
stumble down the hallway away from his door saying,
“Mal, I'm hit, Mal, I'm hit.” Lyles testified that the person
who appeared at his bedroom with the gun was wearing a
ski mask, but he could still see various parts of that person,
whom he later identified as Baker. Then another man with
a larger weapon opened Lyles' door and started firing, at
which point Lyles fired back, crawled to the door, shoved
a chair against it and moved away while the shooter kept
firing through the door. When the house quieted down,
Lyles left with his gun, which he threw down a sewer hole
in Maryland. Lyles later identified Baker and Sampson
as the first and second individuals who assaulted him.
Lyles knew Baker, whom he believed he had shot, as
Shorty's “play son” or adopted son. Lyles had also met
Sampson three to five times prior to August 5. Sampson's
left thumbprint was recovered from the brass doorknob of
an iron gate on the back door of the 1303 T Street house.


Lyles also testified that as he left the house after it got
quiet, he saw “a body laying on the floor” that he believed
was Donald Pinkney. A D.C. medical examiner testified
that Pinkney died from heavy bleeding due to gunshot
wounds, including three to the back, one to the front
torso, one to the side torso, and one to the right arm,
caused by four bullets that entered his body. Several .45–
caliber cartridge casings were found alongside Pinkney,
consistent with the .45–caliber handgun that Dockery saw
Baker carrying.


Detective Lazaro Gonzalez testified over objection that
Baker made a statement to police after his arrest on
September 10, 1999 that Baker “had spoken with a person,
a female named Shorty, who told him that at 1303 there
was somebody there that had a lot of drugs and money,
and she wanted them to go ahead and take it. I believe she
mentioned it to him twice, the second time he said we knew
what to do from there.” Previous conflicting statements
of Baker's that were made to police were also introduced,
including Baker's first account that he was shot by two
men with guns at 11th and V Streets and taken to the
hospital by a stranger and Baker's second account that he
and Pinkney were playing video games at 1303 T Street
when they were taken into the backyard by some guys and
made to get on their knees and then Baker was shot in the
neck as he fled after hearing gunshots inside the house.


For the defense, only Franklin put on evidence. Franklin
called Detective Linda Wingate, who testified that Lyles
did not initially claim to recognize anyone in the house
that night and that she initially believed Lyles did the
shooting inside the house. On cross examination, Wingate
testified that she had never spoken to Lyles, but had only
spoken to his attorney.


The trial court instructed the jury over objection on aiding
and abetting and vicarious liability of co-conspirators
under Pinkerton v. United States, 328 U.S. 640, 647, 66
S.Ct. 1180, 90 L.Ed. 1489 (1946), informing the jury that
“a conspirator is responsible for offenses committed by his
fellow conspirators ... if he was a member of the conspiracy
when the offense was committed and if the offense was
committed in furtherance of or as a natural consequence
of the conspiracy.”


The jury returned verdicts of guilty on all counts for all
four appellants.


*997  II. Constructive Amendment of the Indictment


[1]  [2]  All four appellants argue that the indictment
was constructively amended by an instruction that was
given in response to a jury note. The indictment charged
appellants with armed burglary “with intent to assault


Donald W. Pinkney, III.” 2  The jury sent out a note during
deliberations asking:


Do we have to find that Donald Pinkney was
specifically targeted for the charge of first-degree
burglary while armed, or that someone, “anyone” in
general, was targeted?
The trial court, after receiving written memoranda on
the subject from the parties, instructed the jury over
objection that:


[Y]ou may consider in this
case that when a defendant's
unauthorized presence inside a
dwelling is considered, with other
circumstances, an inference of the
criminal purpose at the time of
entry may or may not be drawn.
For instance, you may consider
whether the circumstances are
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such as might lead reasonable
people, based on their common
experience, to conclude beyond
a reasonable doubt that the
defendant intended to commit
a crime or crimes upon the
premises, including an assault
on anyone inside the premises
that the defendant had reason to
believe was inside.


[3]  [4]  Appellants argue that this response constituted
a constructive amendment of the indictment, which they


say is per se reversible error. 3  “Generally described,
a constructive amendment occurs when the trial court
permits the jury to consider, under the indictment, ‘an
element of the charge that differs from the specific words
of the indictment.’ ” Johnson v. United States, 613 A.2d
1381, 1384 (D.C.1992) (citation omitted); see also Stirone
v. United States, 361 U.S. 212, 80 S.Ct. 270, 4 L.Ed.2d 252
(1960). A departure from an indictment's terms “becomes
a constructive amendment when facts introduced at trial
go to an essential element of the offense charged, and
the facts are different from the facts that would support
the offense charged in the indictment.” Carter, supra note
3, 826 A.2d at 304 (quoting Johnson, supra, 613 A.2d
at 1384) (emphasis in original). “Because there can be
no constructive amendment unless the departure affects
an essential element of the offense, ‘convictions generally
have been sustained as long as the proof upon which
they are based corresponds to an offense that was clearly
set out in the indictment.’ ” Id. at 305 (quoting United
States v. Miller, 471 U.S. 130, 136, 105 S.Ct. 1811, 85
L.Ed.2d 99 (1985)) (other citation omitted). Appellants
argue that the identity of the victim is an essential element
of the indictment. See  *998  Long v. United States, 687
A.2d 1331, 1345 (D.C.1996) (where appellant charged
with assault with intent to rob two victims, Fox and Davis,
but evidence showed intent to rob a third person, Foster,
the conviction represented an impermissible constructive
amendment of the indictment); Joseph v. United States,
597 A.2d 14, 17 (D.C.1991) (appellant assaulted one
individual with the intent to kill a different person), cert.
denied, 504 U.S. 928, 112 S.Ct. 1988, 118 L.Ed.2d 585


(1992). 4  In these cases, however, the evidence was clear
that at the time of the assault, the defendants had in mind
a person to be robbed or killed completely distinct from
the person named in the indictment.


[5]  [6]  For burglary, the intent to commit a crime
on the premises must be formed prior to entry. See
Warrick v. United States, 528 A.2d 438, 442 (D.C.1987)
(reversing conviction for burglary with intent to assault
where appellant entered a house while armed with a
knife with intent to steal and committed an assault once
inside). Appellants argue that the situation here is the
same as in Warrick, in that appellants entered a house
while armed with the intent to commit a robbery and
then assaulted someone inside the house. The Warrick
court was dealing with a factual situation in which, in
its view, the only evidence of the appellant's intent to
assault was the fact that when he entered the home, he was
armed with a dangerous weapon. “This evidence [of being
armed] might support an inference that [they] intended
to use the weapon[s] if somebody attempted to interfere
with [their] taking of property. A conviction for burglary
cannot rest on an ‘if’. Were we to hold that intent to
commit assault may be inferred from possession of a
dangerous weapon, such an inference could be made in
every case in which a defendant was charged with burglary
while armed, substantially relieving the government of
the burden of proving intent in such cases.” Id. at 442
(emphasis in original). However, as the Warrick court
itself recognized, “other circumstances” could exist that
would be sufficient to support the necessary intent upon
entry. “Unauthorized presence in another's premises does
not alone support an inference of criminal purpose at the
time of entry; but when the unauthorized presence is aided
by other circumstances, such an inference may be drawn.”


Id. (citations omitted). 5


Appellants contend that they could not have entered 1303
T Street with the intent to assault Pinkney because they
did not know he was there. Appellants also point to the
testimony of both Dockery and Gaither about a possible
attempt to prevent harm to Pinkney, which would negate
the idea that the assault was intended when the appellants
entered the T Street house. However, the trial court
instructed the jury that they could do exactly what our
case law has said was acceptable, i.e., *999  consider the
totality of the circumstances in making a determination
of intent and infer that appellants intended to assault
anyone, including Pinkney, who they had reason to believe
was inside. By informing the jury that all the evidence
pointing to the appellants' reasons for entering the T Street
house could be considered on the issue of intent, the trial
court was not impermissibly expanding the indictment but
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was pointing out the facts that, if proven, would support
a finding that the appellants had the requisite intent.


There are “other circumstances” here for the jury to weigh
in determining whether appellants' intent encompassed
an assault on Pinkney. The case before us involves far
more than a simple “if”; that is, carrying a knife on the
mere possibility of interference. Appellants were entering
the home of a known drug dealer at three o'clock in
the morning. They knew, it could be inferred from the
testimony of Dockery and Gaither, that the home was
inhabited by at least one other person (the friend of
Gaither, if not by name) and perhaps more, who could be
expected to be there at that hour of the night. The fact that
they entered heavily armed reflected their expectation, if
not near certainty, that they would meet resistance from
one or more of those inhabitants, and indeed the initial
gunman appeared prepared to fire at Lyles even as he
presumably slept. Dividing their forces into an upstairs
and downstairs component also reflected the expectation
of resistance. Pinkney was named in the indictment as
a target of their expectations and intent and indeed was
the person who the government proved was assaulted.
We see no justification in these circumstances to conclude
that the trial court somehow constructively amended the
indictment by its reinstruction.


In Carter, supra, we expressly adopted the principle
that “[a] constructive amendment of the indictment can
occur if, and only if, the prosecution relies at trial on
a complex of facts distinctly different from that which
the grand jury set forth in the indictment.” 826 A.2d at
306 (emphasis in original) (citation omitted). We cannot
say that that happened here, where what the government
proved was an assault upon the very person named in
the indictment and that person was included, as the
reinstruction stated, within the individuals inside the
premises that the appellants had reason to believe were
inside.


[7]  Viewing the evidence in the light most favorable to
the government, Johnson, supra, 613 A.2d at 898, there
was no constructive amendment of the indictment on an
“essential element” of the offense when the trial court gave
an instruction that was consistent with Johnson and served
to advise the jury as to how to evaluate the circumstantial


evidence of intent. 6  Thus, the jury's determination that
there was sufficient evidence will be reversed “only if
there is no evidence upon which a reasonable mind could


infer guilt beyond a reasonable doubt.” Id. (emphasis in
original). Although hardly overwhelming, the proof was
at least minimally sufficient. As already expounded at
greater length, there was evidence that appellants knew
Pinkney inhabited the house  *1000  and it was 3 a.m. in
the morning when people are normally at home. Gaither's
testimony that he was concerned about Pinkney's safety
indicated that Gaither believed Pinkney was likely at
home and expressed that concern. Appellants were heavily
armed to meet resistance, and there was evidence that
Pinkney was assaulted almost immediately after entry into


the house based on both Buford's and Lyles' accounts. 7


III. Admission of Baker's Statement to Police


Appellants Franklin, Sampson, and Woodland argue
that admission in a joint trial of Baker's above-
described statement to Detective Gonzalez about Baker's
conversation with Lyles' girlfriend (see page 996 supra)
violated their Confrontation Clause rights under the Sixth
Amendment. The trial court denied motions for severance
and permitted the detective to testify about the statement


with the names of Baker's co-defendants redacted. 8  A
limiting instruction, indicating that the statement could
only be used against Baker, was given four times: during
opening statements, immediately when the testimony was
received, at the final jury instructions, and during closing
arguments.


The government, in opposing the appellants' motions to
sever, had argued that Baker's statement was either in
furtherance of the conspiracy or a statement against penal
interest, and therefore admissible in a joint conspiracy trial
against all the defendants. The trial court did not admit
the statement on either of those grounds, but allowed a
redacted statement to be admitted against Baker alone as


a party admission with a limiting instruction. 9


On appeal, appellants now invoke the distinct ground
that the redacted statement was inadmissible under Akins
v. United States, 679 A.2d 1017 (D.C.1996). In Akins, a
Pinkerton instruction on vicarious liability in a conspiracy
was found to nullify a limiting instruction and the
appellants were given a new trial. Id. at 1031. Statements
to the police of two of five co-defendants, Akins and
Taper, indicating that they had possession of the victim's
wallet, were admitted as rebuttal evidence against Akins
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and Taper as statements of a party opponent. Id. at
1027. A limiting instruction was given that the statements
could be used only against Akins, Taper, *1001  and
another co-defendant named Davis, who had introduced
evidence in his defense case that the government sought
to rebut with admission of Akins' and Taper's statements.
Id. Later, “the jury was instructed on the nature of
conspiracy liability, which essentially requires that proof
of one defendant's guilt be counted against all members
of the conspiracy.” Id. The Akins court opinion stated
that “in a joint conspiracy trial where the government
relies on a theory of vicarious liability, statements may
not be introduced under the statements of party opponent
exception to the rule against hearsay—or any other
hearsay exception that is not reliability based—unless
they are admissible as coconspirators' statements in


furtherance of the conspiracy.” Id. at 1031. 10


[8]  Invoking Akins, appellants now assert that, even
if the statement was admissible against Baker as a
party admission, a limiting instruction (which was given
multiple times here) was not enough to guard against
prejudicial effect in a situation where a jury could find
Baker guilty based on the statement and then find
the other three appellants guilty based on vicarious


liability. 11  The government argues with considerable
force that we should review any error under Akins on a
plain error standard. We agree.


[9]  “As a general proposition, ‘objections must be
made with reasonable specificity; the [trial] judge must
be fairly apprised as to the question on which he is
being asked to rule.’ ” Newby v. United States, 797
A.2d 1233, 1237 (D.C.2002) (citing Hunter v. United
States, 606 A.2d 139, 144 (D.C.1992)). “The purpose of
requiring a specific objection is to enable the prosecution
to respond to any contentions raised and to make it
possible for the trial judge to correct the situation without
jettisoning the trial.” Hunter, 606 A.2d at 144. Appellants'
objections to admission of Baker's statements and later


objections to the Pinkerton instruction 12  never included
the Confrontation Clause assertion now made on appeal,
viz. a jury could find Baker guilty based on his statements,
which were admissible only against Baker, a non-testifying
co-defendant, and then convict the other appellants based
on vicarious liability.


[10]  While it is true, as appellants argue, that citation to
a particular case is not a prerequisite to the preservation
of an objection for appellate review, see Tindle v.
United States, 778 A.2d 1077, 1082 (D.C.2001), the
appellants' failure to either cite to Akins or object that
the combination of the admission of Baker's redacted
statements and the Pinkerton instruction would *1002
violate their Confrontation Clause rights meant that the
trial court was not “fairly apprised” that appellants sought
relief based on that claim. Newby, 797 A.2d at 1237.
Appellants point out that Akins was cited to the trial
court by the government in its “Omnibus Opposition
to Defendants' Motion to Sever.” But the government
invoked Akins to support the government's then pressed
argument that Baker's statement was admissible as being
in furtherance of a conspiracy. As indicated above,
Baker's statement was admitted only against him, as a
party admission, and the government has not renewed
its argument that the statement was in furtherance of
a conspiracy. At no point after the government filed
its written opposition, whether during argument on the
motions to sever, when Baker's statement was testified to
at trial, during discussion of the Pinkerton instruction, or
during the trial court's further explanation of its denial
of the motions to sever at the conclusion of trial, did
the appellants make any objection that invoked the Akins
principle. Because “the point was not preserved .... we


review for plain error.” Hunter, 606 A.2d at 144. 13


[11]  [12]  [13]  Plain error review permits us to grant
a remedy where (1) there is error, (2) the error is
plain, meaning “clear” or “obvious,” and (3) the error
affected substantial rights. United States v. Olano, 507
U.S. 725, 732–35, 113 S.Ct. 1770, 123 L.Ed.2d 508 (1993).
Even where the error meets these basic requirements,
discretionary relief need be granted only where the
error “seriously affect[s] the fairness, integrity, or public
reputation of the judicial proceedings.” Id. at 736, 113


S.Ct. 1770. 14  We cannot say on this record that the error
was either “clear” or “obvious.” Counsel for none of
the three appellants who now assert their Confrontation
Clause rights under Akins, nor the trial court, recognized
the error despite the filing and review of written motions
on the subject of the admissibility of Baker's statements in
a joint trial and repeated arguments made orally regarding
severance both pre-trial and at the conclusion of trial. As
we said in Akins itself, the Confrontation Clause issue as
it relates to statements of co-defendants is “one of some
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complexity,” 679 A.2d at 1032 n. 13, and indeed the precise


breadth of the Akins holding is not entirely clear. 15


[14]  [15]  Even if we were to conclude that the error
was plain, we do not think the error can be said to have
“affected the outcome of the [trial] court proceedings,”


Olano, 507 U.S. at 733, 113 S.Ct. 1770, 16  much less
“seriously affected the fairness, *1003  integrity, or public
reputation of the judicial proceedings.” Id. at 736, 113
S.Ct. 1770. Baker's statement that “we knew what to
do” was both vague and cumulative of much weightier
evidence that Baker, along with his co-conspirators,
planned and carried out a raid on the 1303 T Street house
in the early morning hours of August 5. The statement
itself offers only an imprecise notion that Baker, along
with unnamed and unenumerated others, was going to
do something with the information provided by Lyles'
girlfriend. The statement makes reference to no specific
plans.


There was significant other evidence of an intent on the
part of the four appellants to enter the 1303 T Street house
for the purpose of seizing drugs and money, which was
the only piece of information that Baker's statement could
arguably have offered. Gaither testified to a discussion
with appellants during which they talked about breaking
into 1303 T Street and robbing Lyles and Baker asked
Gaither if he wanted to participate. Dockery testified
to a discussion in which appellants set out their plans
for breaking into the house. Dockery further testified
that the appellants were heavily armed at this point,
demonstrating that they did indeed have a plan to carry
out that would require the use of firearms for force and
protection.


A further indication of the lack of import of Baker's
statement is its omission from the government's initial
closing argument. See Morten v. United States, 856 A.2d
595, 602 (D.C.2004) (“A prosecutor's ‘stress[ ] upon the
centrality’ of particular evidence in closing argument tells
a good deal about whether the admission of the evidence
was meant to be, and was, prejudicial.”) (citing Allen
v. United States, 837 A.2d 917, 923 (D.C.2003)). If, as
appellants contend, the statement “served the function
of curing the shortcomings of the government's other
evidence, rendering insignificant various peculiarities
in witnesses' testimony and making the dubious seem
plausible,” surely the government would have seen fit to
remind the jury of this statement during closing argument


seven days after it was testified to by Detective Gonzalez.
As it happened, the government only mentioned Baker's


statements in its rebuttal closing argument. 17  Finally,
the credibility of Baker's final statement to police was
highly questionable after the jury heard that he had given
Detective Gonzalez three very different false accounts as
to how he had come to be shot that night.


Furthermore, the limiting instruction made it clear that
the evidence was relevant only to Baker's guilt, as to
which the Pinkerton liability was only derivative. The
evidence of Baker's guilt, apart from the statement, was
very strong, including that Baker ran with the other
appellants towards the house, while armed, immediately
after discussing their plans, Lyles shot at Baker inside the
house, Dockery transported Baker to the hospital with a
gunshot wound that night, the testimony of Dockery and
Gaither describing Baker's involvement in the planning of
the burglary, and the .45–caliber cartridge casings found
alongside Pinkney's dead body, consistent with the .45–
caliber handgun that Dockery saw Baker carrying before
and after the break-in. Based on the weight of the evidence
demonstrating Baker's guilt and the evidence implicating
all four appellants *1004  in a conspiracy to enter the
house for unlawful purposes, we are quite unable to say
that the admission of Baker's statement combined with a
Pinkerton instruction on vicarious liability was plain error
in that it affected the outcome of the court proceedings.


[16]  [17]  Even if appellants had preserved the argument
under Akins, we would conclude that the error was
harmless beyond a reasonable doubt under Chapman v.
California, 386 U.S. 18, 24, 87 S.Ct. 824, 17 L.Ed.2d
705 (1967), for substantially the same reasons that the
introduction of Baker's statement did not affect the
other appellants' substantial rights. Under the test in
Chapman, we must reverse appellants' convictions unless
the government has demonstrated “beyond a reasonable
doubt that the error complained of did not contribute
to the verdict obtained.” Id. at 24, 87 S.Ct. 824. “Thus,
unless there is a reasonable possibility that the improperly
admitted evidence contributed to the conviction, reversal
is not required.” Schneble v. Florida, 405 U.S. 427, 432,
92 S.Ct. 1056, 31 L.Ed.2d 340 (1972); see also Neder v.
United States, 527 U.S. 1, 18, 119 S.Ct. 1827, 144 L.Ed.2d
35 (1999) (stating that erroneous admission or exclusion of
evidence in violation of Fifth or Sixth Amendment rights
is subject to a harmless error inquiry that asks “Is it clear
beyond a reasonable doubt that a rational jury would have
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found the defendant guilty absent the error?”); Morten,
supra.


In Morten, supra, erroneous admission of the statements
of co-conspirators who had pled guilty, against appellants
in a trial on murder and conspiracy charges, was
not harmless. This case is different from Morten. The
prosecutor in Morten repeatedly referred to the co-
conspirators' statements in closing arguments, including
inviting the jury to review one of the co-conspirator's
videotaped statements during deliberations. Further, the
primary witness, Barnes, relied on by the government
in Morten to prove the existence of a conspiracy, was
testifying as part of a plea agreement and “was vigorously
challenged as someone with weighty reasons to fabricate
or embellish,” which led the prosecutor to “encourage[ ]
the jury to rely more heavily on [a co-conspirator's]
statement.” Here, neither Dockery nor Gaither were


charged with any crime 18  relating to the incidents at
1303 T Street and the government repeatedly cited as “the
cornerstone” of its case the fact that “Baker got shot
at 1303 T Street.” In contrast to the marginal relevance
of Baker's statement, the co-conspirator's statement in
Morten went to the very heart of the government's case.
Furthermore, in Morten, there was a specific conspiracy
count in the indictment and the evidence was admitted
against all defendants.


[18]  For these reasons, we would conclude that it is “clear
beyond a reasonable doubt that a rational jury would
have found [the appellants] guilty absent the error” of


introducing Baker's statement. 19  Neder, supra, 527 U.S.
at 18, 119 S.Ct. 1827.


*1005  IV. Unindicted Theory
of Co–Conspirator Liability


[19]  Appellants Franklin and Sampson argue that the
Pinkerton instruction on the vicarious liability of co-
conspirators was unconstitutional because there was no
indicted conspiracy charge. In Pinkerton, the Supreme
Court held that a co-conspirator may be held liable for
an offense directly committed by another co-conspirator if
the crime was committed in furtherance of the conspiracy,
was within the scope of the conspiracy, and could
be “reasonably foreseen as a necessary and natural
consequence of the unlawful agreement.” 328 U.S. at 647–
48, 66 S.Ct. 1180. “[I]n order to convict a co-conspirator


for the substantive crimes by another conspirator, the
jury must be instructed that they must find that the
substantive offense was committed in furtherance of the
conspiracy and was a reasonably foreseeable consequence
of the agreement.” Gordon v. United States, 783 A.2d
575, 582 (D.C.2001). We have held that a Pinkerton
instruction can properly be given even without an indicted
conspiracy charge. Thomas v. United States, 748 A.2d 931,
935 (D.C.2000), cert. denied, 534 U.S. 917, 122 S.Ct. 263,
151 L.Ed.2d 192 (2001).


[20]  [21]  It is argued, however, that the holding of
Thomas has been undercut by two subsequent Supreme
Court decisions. Any element of a criminal offense that
must be proven beyond a reasonable doubt must be
submitted to the jury. Apprendi v. New Jersey, 530 U.S.
466, 120 S.Ct. 2348, 147 L.Ed.2d 435 (2000). Any fact
that increases the criminal penalty beyond the statutory
maximum, an enhancement factor, must be included in
the indictment. United States v. Cotton, 535 U.S. 625, 122
S.Ct. 1781, 152 L.Ed.2d 860 (2002); see also Blakely v.
Washington, 542 U.S. 296, 124 S.Ct. 2531, 159 L.Ed.2d
403 (2004) (facts supporting a finding that increases a
criminal penalty beyond the statutory maximum of the
standard range for an offense must be determined by a
jury or admitted by the defendant). Appellant argues that
because a Pinkerton instruction provides a jury with an
alternative definition of the crime, it functions effectively
like an element of the offense and therefore must be
indicted. However, we reasoned in Thomas that a theory
of liability such as the conspiratorial theory argued by the
government here is not equal to an element of a crime that
must be charged in the indictment. 748 A.2d at 935. We
also note here that a Pinkerton theory of conspiratorial
liability does not increase the penalty for any charged
crime beyond its statutory maximum, because Pinkerton
liability is a basis for a conviction not a sentencing
enhancement factor. We are not satisfied that the Supreme
Court holdings are sufficiently on point to justify our
disregard of a square holding of this court binding upon


us as a panel. 20  M.A.P. v. Ryan, 285 A.2d 310, 312
(D.C.1971).


*1006  V. Evidence to Support
Aiding and Abetting or Conspiracy


[22]  Baker, Sampson, and Woodland all make arguments
regarding the sufficiency of the evidence with regard to the
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theories of aiding and abetting and conspiracy. We will
not reverse a conviction for insufficient evidence “unless
there is no evidence from which a ‘reasonable mind might
fairly conclude guilt beyond a reasonable doubt.’ ” Perry
v. United States, 812 A.2d 924, 930 (D.C.2002) (citation
omitted).


[23]  Appellant Baker argues that his convictions for
aggravated assault and assault with intent to kill as
to Buford are supported by insufficient evidence of


aiding and abetting or a conspiracy. 21  Baker asserts that
vicarious liability under a conspiracy theory is grounded
entirely on a statement testified to by Dockery, that Baker
told Sampson and Woodland to go upstairs at 1303 T
Street, while Baker and Franklin would go downstairs.
Baker argues that this evidence shows, if Baker entered
the house, that it was only to rob someone on the first
floor, and he could not have aided and abetted Sampson
in the assault on Buford on the second floor. See Jones v.
United States, 625 A.2d 281, 288–89 (D.C.1993) (no aiding
and abetting where appellant was present but there was
no evidence that he participated or assisted in the crime).
Baker makes much of the fact that there were essentially
two “crime scenes”—one on the first floor involving him,
and one on the second floor to which he was not a party.


However, the jury could have fairly concluded the assault
on Buford was part of a continuous chain of events that
started when appellants were across the street planning to
enter the presumably (at 3 a.m.) occupied house. See Lee
v. United States, 699 A.2d 373, 386 (D.C.1997) (reasonable
jury could have found that shootings [or a stabbing] were
“a means of facilitating the successful completion of the
armed burglary, and that the burglary and the [stabbing]
were ‘all part of one continuous chain of events' ”)
(citation omitted); see also Price v. United States, 813 A.2d
169, 176–77 (D.C.2002) (evidence sufficient for aiding and
abetting where appellant arrived with two companions,
who had visible guns, and remained with them as one
made threats to kill and the other shot two people).


[24]  Baker argues that he is also not liable under a
conspiracy theory of liability because an assault on Buford
was not a “reasonably foreseeable consequence” of the
purported conspiracy to rob Lyles and assault Pinkney.
Gordon, supra, 783 A.2d at 582. In Pinkerton, supra, as
discussed previously, the Supreme Court held that a co-
conspirator may be held liable for an offense directly
committed by another co-conspirator if the crime was


committed in furtherance and within the scope of the
conspiracy and was reasonably foreseeable. 328 U.S. at
647–48, 66 S.Ct. 1180. There was a continuous chain of
events planned by the appellants prior to entering the
house, which supports the conviction on the basis of a


conspiracy theory. 22


[25]  [26]  [27]  Appellant Sampson argues that there
is insufficient evidence to find that he aided and abetted


the murder of Pinkney or assault of Buford. 23  Sampson
contends that there was no evidence he assisted or
participated in the crimes with *1007  culpable purpose or
guilty knowledge. See Hordge v. United States, 545 A.2d
1249, 1254 (D.C.1988).


Because there was sufficient evidence that Sampson
committed the burglary, the only required showing for
aiding and abetting for felony murder is that there be a
“causal connection” between the murder and burglary.
Lee, supra, 699 A.2d at 385. Here, as in Lee, there was
an unbroken chain of events, beginning with the men
entering the house with the intent to rob and assault,
which included the murder that happened inside the house
within moments of entry. Id. Further, there was evidence
that Sampson not only aided and abetted, but was the
principal actor in the assault on Buford, who described
his assailant as carrying a gun consistent with the one
Dockery and Lyles testified that Sampson was carrying.
Dockery also heard Baker direct Sampson to go upstairs
in the house upon entry.


[28]  Woodland argues that there was no direct evidence
that he was present at 1303 T Street and vicarious
liability under Pinkerton was the only possible basis for
his convictions. With that in mind, Woodland asserts that
there was insufficient evidence that he participated in a
conspiracy where no witness testified to any statement
made by Woodland about participating in or approving
of the conspiracy.


[29]  There is evidence that: (1) Woodland was with the
group while they were making plans at 1911 13th Street,
(2) he was armed with a knife, (3) Baker instructed him to
go upstairs in the T Street house, and (4) he ran across the
street to the backyard of the T Street house with the group.
Minutes later, Woodland was with Baker and Franklin in
the alley behind Dockery's house, and was seen discarding
a white mask as he ran. While there is only circumstantial
evidence that Woodland actually entered the house on T
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Street, because no one places him there, the weight of the
other evidence is sufficient to support a finding by the


jury that he participated in the conspiracy. 24  See Clark
v. United States, 755 A.2d 1026, 1030 (D.C.2000) (equal
weight accorded to direct and circumstantial evidence).


VI. Evidence of Premeditation and Deliberation


[30]  [31]  [32]  Appellants were convicted of first-degree
murder in the shooting death of Donald Pinkney. First-
degree murder requires that the killing be premeditated
and deliberate, a requirement that appellants contend
was not proven beyond a *1008  reasonable doubt.
Premeditation means that, before acting, Baker, who
the government argued was Pinkney's shooter, reached
a definite decision to kill. See Busey v. United States,
747 A.2d 1153, 1160–61 (D.C.2000). Deliberation means
that Baker acted with consideration and reflection. Id.
at 1161. The government need not prove that Baker's
consideration and reflection lasted any particular amount
of time, and the time involved may be as brief as a few
seconds, but “the evidence must demonstrate that the
accused did not kill compulsively, in the heat of passion,
or in an orgy of frenzied activity.” Hall v. United States,
454 A.2d 314, 317–18 (D.C.1982) (citation omitted).


The government's theory of premeditation at trial was
that the appellants' intent to rob Lyles, coupled with a
fear of being identified, led to a deliberate decision to kill
anyone on the premises who witnessed the crime. Further
probative evidence of premeditation is taking the weapon
to the crime scene. See Mills v. United States, 599 A.2d
775, 781 (D.C.1991). The government also relies on Busey,
supra, where robbery was recognized as a motive for
murder and there was sufficient evidence to support a first-
degree murder conviction where the defendant carried a
gun with him to the scene of the murder and asked to speak
to the victim alone. 747 A.2d at 1162.


[33]  Appellants argue that the three shots being fired
almost immediately upon entering the house is evidence
of frenzied activity resulting from the surprise of Pinkney


being there. 25  In response, appellee states that the manner
in which the murder was executed was evidence of the
implementation of a calculated plan, one that appellants
carried out knowing that Pinkney would likely be in the
house. Appellee argues that Pinkney was killed because
he was between appellants and Lyles' bedroom when


appellants entered the rear of the house. Appellee points
to the testimony of the medical examiner that Pinkney's
wounds were consistent with being on his knees at the time
of the shooting, which counters the notion that this was a
“panic” or “frenzied” killing. Hall, supra, 454 A.2d at 318
(eight gunshot wounds fired at close range with no sign
of struggle probative of “planned and calculated intent to
kill”). Overall, the very nature of the extensive planning
of the break-in and the heavy arming of all participants
suggested a degree of premeditation and deliberation that
could carry over to the killing itself.


Given the deferential standard of review in evaluating a
jury's weighing of the evidence, and viewing the evidence
in the light most favorable to the government, Johnson v.
United States, 820 A.2d 551, 560 (D.C.2003), we conclude
that there is sufficient evidence of premeditation and
deliberation to support a first-degree murder conviction.


VII. Evidence of Serious Bodily
Injury for Aggravated Assault


[34]  Appellants Franklin and Sampson argue that there
was insufficient evidence that Buford sustained “serious
bodily injury,” an element that must be proven for an
aggravated assault conviction.


In Nixon v. United States, 730 A.2d 145, 150 (D.C.),
cert. denied, 528 U.S. 899, 120 S.Ct. 233, 145 L.Ed.2d
196 (1999), we determined that “serious bodily injury”
for purposes of the aggravated assault statute should be
defined as the term is defined in the sentencing portion
of the sexual abuse statute, now codified at D.C.Code
§ 22–3001(7) (2001). Under that statute, “serious bodily
injury” is “bodily injury that involves a substantial risk
of death, unconsciousness, *1009  extreme physical pain,
protracted and obvious disfigurement, or protracted loss
or impairment of the function of a bodily member, organ
or mental faculty.” Nixon, 730 A.2d at 149. This exact
wording was given to the jury in their instructions.


The government argued here that there was evidence of
serious bodily injury under the “extreme physical pain”
prong and the trial court determined that there was
enough evidence to support such a finding. Appellants
assert that the evidence was insufficient to establish


extreme physical pain, 26  Nixon, 730 A.2d at 150–51,
and knife wounds are not per se serious bodily injuries,
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Zeledon v. United States, 770 A.2d 972, 977 (D.C.2001).
We cannot say that where a man has suffered wounds
as severe as Buford, necessitating 40 staples in his left
forearm and 35 to 40 staples in his abdomen, and
there is corroborating evidence of severe blood loss
from testimony of the responding police officers and
paramedics, that the trial court erred in finding that there
was sufficient evidence of extreme physical pain to support
a conviction for aggravated assault. See Gathy v. United
States, 754 A.2d 912, 918 (D.C.2000) (where victim “never
described [his pain] in terms that would indicate it was
‘extreme’... a reasonable juror could infer from the nature
of his injuries, and from his reaction to them, that the pain


was extreme”). 27


VIII. Admission of Expert DNA Testimony


[35]  Appellant Baker argues that the testimony of expert
witness Anthony Onorato, regarding DNA evidence from
blood samples, should have been excluded because its
prejudice outweighed any probative value. An objection
was made to the trial court based on relevance and
prejudice and the trial court tentatively ruled that the
evidence was admissible. No further objections were made
during or after Onorato's testimony.


Baker argues that the tentative ruling as to admissibility
was an abuse of discretion due to the lack of any probative
value from Onorato's testimony because no appellant's


blood was found at the crime scene 28  and the testimony
was highly prejudicial because it displayed for the jury


the bloodiness of the crime scene. 29  There was probative
value to the fact that Buford's blood was found on the
back of the rear door, but the medics took him out of the
house via the front door, suggesting that someone else had
Buford's blood on their person when exiting the rear door.
Baker argues that Onorato was not the one who testified to
where Buford's blood was found, but this ignores the fact
that without Onorato's testimony, the jury would not have
known how the collected blood samples were identified.


*1010  [36]  A trial court's evidentiary ruling is reviewed
for abuse of discretion. Nixon v. United States, 728
A.2d 582, 594 (D.C.1999), cert. denied, 528 U.S. 1098,
120 S.Ct. 841, 145 L.Ed.2d 707 (2000). Baker has not
made a showing that the trial court abused its discretion
in conditionally admitting the testimony, particularly


where no objections were made during or after Onorato's
testimony.


IX. Merger of Convictions


[37]  Appellants argue that several of their convictions
merge for purposes of double jeopardy. The first-degree
murder and felony murder convictions merge, as do the
felony murder and burglary convictions. Appellee agrees
that both murder convictions cannot stand and requests
a remand to the trial court to vacate the felony murder
conviction, which would allow for the burglary conviction
to stand. Jackson v. United States, 750 A.2d 551, 552
(D.C.2000).


[38]  Appellants also argue that the two possession
of a firearm during a crime of violence (PFCV)


convictions must merge. 30  The predicate felonies for
the two convictions were the burglary with intent to
assault Pinkney and the murder (charged as first-degree
and felony murder) of Pinkney. Appellants argue that
because the crimes were committed minutes apart on the
same victim, the convictions should merge. See Nixon,
supra, 730 A.2d at 152–53 (finding that PFCV counts
merged because all rested on a single weapon possession
even though there were different victims and different
predicate crimes where appellant shot into an occupied
vehicle). Appellee distinguishes Nixon by noting that
there, appellant engaged in a single violent act (shooting
into a car) that meant he simultaneously committed each
PFCV offense. This case, appellee argues, is governed by
Stevenson v. United States, 760 A.2d 1034 (D.C.2000) and
Sanders v. United States, 809 A.2d 584 (D.C.2002), cert.
denied, 538 U.S. 937, 123 S.Ct. 1602, 155 L.Ed.2d 340
(2003). In Stevenson and Sanders, we found that PFCV
convictions based on armed burglaries followed by armed
robberies did not merge. Appellants argue that here there
was no time for a “fresh impulse” to develop and be acted
upon because the shooting occurred close to the burglary.
This argument fails because, as in those cases, there was
a sufficient “fork in the road” here. Stevenson, 760 A.2d
at 1037; Sanders, 809 A.2d at 604. Appellants entered
with guns but the action of firing them to kill Pinkney
was a distinct one. The evidence did not show that the
appellants burst into the house with guns already blazing
away, which might be more like Nixon. Thus, the PFCV
convictions do not merge here.
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Accordingly, the case is remanded for the sole purpose
of providing the trial court the opportunity to vacate the
felony murder count with respect to each appellant. In all
other respects, the judgments appealed from are affirmed.


So ordered.


All Citations


867 A.2d 988


Footnotes
* Judge Steadman was an Associate Judge of the court at the time of argument. His status changed to Senior Judge on


October 18, 2004.


1 The jury also learned that Lyles had four prior convictions stemming from burglary, gun, and drug charges.


2 As the government acknowledges, it is rather inexplicable why it did not seek a count in the indictment charging appellants
with burglary with intent to rob Lyles. A burglary may be committed with multiple intents. See, e.g., Lee v. United States,
699 A.2d 373, 384 (D.C.1997); Thorne v. United States, 471 A.2d 247, 248 (D.C.1983).


3 Appellant Baker acknowledges that a constructive amendment may no longer be per se reversible error, in light of Arizona
v. Fulminante, 499 U.S. 279, 307–10, 111 S.Ct. 1246, 113 L.Ed.2d 302 (1991), Johnson v. United States, 520 U.S. 461,
468–69, 117 S.Ct. 1544, 137 L.Ed.2d 718 (1997), and United States v. Cotton, 535 U.S. 625, 630–31, 122 S.Ct. 1781,
152 L.Ed.2d 860 (2002), and appellee agrees. Baker states that, in that event, appellants can demonstrate sufficient
prejudice under the harmless error test of Chapman v. California, 386 U.S. 18, 87 S.Ct. 824, 17 L.Ed.2d 705 (1967). This
Court's recent decision in Carter v. United States, 826 A.2d 300, 303 (D.C.2003), reasserted, albeit in dictum, that an
impermissible constructive amendment is per se reversible error. We need not reach that issue.


4 That is not to say that the exact name of the victim is necessarily a prerequisite. In Joseph, the indictment charged that
the defendant had “assaulted another with the intent to kill him.” 597 A.2d at 17. We did not suggest that the failure to
designate the name of the victim was the problem, but rather that the proof showed that the defendant had assaulted X
with the intent to kill Y. (The government at trial proceeded on a theory of transferred intent. Id. at 18.)


5 See Lee v. United States, 699 A.2d 373, 383–84 (D.C.1997) (we use a “case-by-case approach” to determine
the presence of “other circumstances”); Johnson v. United States, 613 A.2d 888, 898–901 (D.C.1992) (appellant's
past violence in relationship and hostile behavior before entering house sufficient “other circumstances” to support
burglary conviction for intent to commit assault upon entry); McKinnon v. United States, 644 A.2d 438, 442 (D.C.1994)
(distinguishing Warrick as case where appellant, in process of stealing a television set, “unexpectedly encountered a
householder and assaulted him with the knife”) (emphasis in original).


6 Sampson argues specifically that there was substantial prejudice to appellants because the defense strategy was
not crafted to demonstrate that appellants did not intend to assault anyone on the premises. The obvious defense
strategy, according to Sampson, was not to press Gaither and Dockery as to whether there was a discussion among the
appellants about assaulting Pinkney because it was the government's burden to show that appellants had that intent. The
government did meet that burden by demonstrating intent through evidence of the totality of the circumstances irrespective
of any defense strategy to not probe for information about any discussions pertaining to plans to assault Pinkney.


7 Baker further argues that there was a prejudicial variance from the indictment, which was substantial enough to warrant
reversal. Carter, supra, 826 A.2d at 304 (“[a] variance ... occurs when the facts proved at trial materially differ from the
facts [alleged] in the indictment but the essential elements of the offense are the same”) (citation omitted). Baker contends
that even if the burglary conviction was not “on the basis of a complex of facts ‘distinctly different’ from the facts alleged
by the grand jury,” id. at 306, he was prejudiced by reliance on the words of the indictment—that the entry into the house
was with the intent to assault Pinkney. Here, as in Carter, there was no prejudicial variance because the “events [proven
to the jury] and those alleged in the indictment occurred on the same day, at the same time, at the same location, and
[by] the same individuals,” id., and the intent to assault Pinkney and to rob Lyles were both shown by the same evidence.


8 Appellants' argument to the trial court was that Baker's statements to police could not be sufficiently redacted to eliminate
any reference to his co-defendants' existence.


9 Woodland asserts on appeal that the trial court abused its discretion in allowing the statement with redactions at a joint
trial because of a substantial risk that the jury would consider the statement in deciding the guilt of the other appellants
even with the limiting instructions. This “substantial risk” argument, “where a defendant's name and any reference to the
defendant's existence are eliminated,” was squarely rejected in Plater v. United States, 745 A.2d 953, 960 (D.C.2000).
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10 But see note 13 infra. The specific statements in Akins were not admissible under the hearsay exception for co-conspirator
statements made in furtherance of a conspiracy because the statements were made after, and not in furtherance of, the
conspiracy. Id. at 1028. Whether this hearsay exception for co-conspirator statements can survive the holding in Crawford
v. Washington, 541 U.S. 36, 124 S.Ct. 1354, 158 L.Ed.2d 177 (2004), may be an open issue.


11 The trial court's initial conspiracy instruction referred only to felony murder and thus appeared to limit vicarious liability
to that charge only. However, the trial court later responded to a jury note by instructing the jury that the theory applied
to all defendants on all counts.


12 Appellants objected to the Pinkerton instruction solely on the basis that there was no conspiracy charge in the indictment
and, while conceding that this court in Thomas, section IV infra, had said no conspiracy charge was necessary, wanted
to preserve the objection in case that precedent changed. In none of the other discussions of the Pinkerton instruction did
any defense counsel (or anyone else) mention anything about Baker's statement. See Super. Ct.Crim. R. 30 (objection
to instruction must “stat[e] distinctly the matter to which that party objects and the grounds of the objection”).


13 The need for a proper objection is illustrated by this very case. In Akins, Judge Farrell in his necessary concurrence to
the holding expressed the qualification that a limiting instruction might be devised that would permit the introduction of a
co-defendant's statement in a Pinkerton context. 679 A.2d at 1037. Had a proper objection been made, the government
would have had the opportunity to attempt to devise such an instruction. Alternatively, the government might have elected
either to withdraw the request for a Pinkerton instruction or to eschew use of the Baker statement.


14 In our own cases, we have phrased the test as “manifest injustice,” York v. United States, 803 A.2d 1009, 1011 (D.C.2002),
or a showing that the error “resulted in a clear miscarriage of justice.” Perkins v. United States, 760 A.2d 604, 609
(D.C.2000).


15 See note 13 supra. Furthermore, Judge Schwelb, in dissent, suggested that the specifics of the limiting instruction
overrode the generality of the Pinkerton instruction, at least in the circumstances of that case.


16 In plain error review, the burden of persuasion with respect to prejudice is on the defendant. Olano, 507 U.S. at 734,
113 S.Ct. 1770.


17 In rebuttal, the government sought to explain why Detective Gonzalez did not record Baker's statements to the police
and, in so doing, described Baker's statement that “we knew what to do” as a self-serving statement made after his arrest:
“This is not a confession where he admits to killing Donald Pinkney. These are statements that he uses to get himself
off the hook.” The prosecutor went on to say that Baker's statement did corroborate other evidence that put Baker inside
1303 T Street that night.


18 Gaither was impeached with the fact that he was on parole in Maryland at the time of the August 5, 1999 incidents at
1303 T Street and that, if he had been charged with a crime for any involvement that night, the Maryland authorities
could have been notified.


19 Woodland also states that his case should have been severed because there was disproportionate evidence implicating
the other appellants. See Christian v. United States, 394 A.2d 1, 21 (D.C.1978) (finding manifest prejudice “where the
evidence of a defendant's complicity in the overall criminal venture is de minimis when compared to the evidence against
his codefendants”), cert. denied sub. nom., Clark v. United States, 442 U.S. 944, 99 S.Ct. 2889, 61 L.Ed.2d 315 (1979).
Woodland was observed by Gaither talking with the other defendants about robbing Lyles, at a time when Dockery
testified that Woodland was outside Gaither's apartment armed with a knife. Woodland was also seen running into the
alley behind 1303 T Street with the other defendants, and then running with the others into the alley behind Dockery's
apartment shortly thereafter. Dockery testified that Woodland was discarding a white mask in the alley as he ran from
the scene. Gaither testified that Woodland said to Franklin, “what you do that for?” Based on this evidence specifically
implicating Woodland and the fact that all of the evidence properly admitted at trial without limiting instructions would
have been admissible against Woodland in his own trial, he has failed to demonstrate manifest prejudice from denial of
his motion to sever. See Elliott v. United States, 633 A.2d 27, 34 (D.C.1993).


20 Appellants additionally assert that not including the elements of conspiracy in the indictment was an “even more
fundamental failure” than failing to include a sentence enhancement as in Cotton because conspiracy is recognized as
a separate and distinct crime. However, appellants were not charged with nor convicted of the crime of conspiracy here.


21 The government asserted at trial that Baker was the shooter in Pinkney's murder.


22 For this same reason, Sampson's argument that there was insufficient evidence that the murder and assault were a
reasonably foreseeable consequence of the burglary conspiracy must fail.


23 Sampson also makes the argument that there was no credible evidence he was ever inside 1303 T Street on the night
of August 4–5, 1999, because his fingerprint found on the doorknob of the back door's iron gate could have been there
for up to a month. However, Sampson was identified by Lyles as being in the house based on a visual recognition, after
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having met Sampson three to five times previously, and the statement testified to by Lyles that someone called out “Mal,
I'm hit, Mal, I'm hit,” with “Mal” being short for “Jamal.” Sampson's reliance on cases involving the reliability of a sole
stranger identification is unpersuasive.


Sampson further argues that a conviction for possession of a firearm during a crime of violence (PFCV) requires actual
or constructive possession of a weapon and the evidence was insufficient to demonstrate that he was armed. Sampson
cites conflicting testimony by witness Dockery as to whether he actually saw a gun in Sampson's waistband or only
saw a bulge there under Sampson's shirt. Sampson argues that the bulge Dockery saw was likely his colostomy bag,
the presence of which was stipulated to at trial. However, Lyles also testified that Sampson was carrying and firing
a weapon inside the house.


24 Woodland points to witness Gaither's testimony that Woodland said to Franklin, when they were in the alley after leaving
the T Street house, “what you do that for,” as evidence that Woodland disapproved of the conspiracy. This statement
after the fact cannot be construed as a withdrawal from the conspiracy. See, e.g., Kelly v. United States, 639 A.2d 86, 91
(D.C.1994); Harris v. United States, 377 A.2d 34, 38 (D.C.1977). While the statement could be interpreted to mean that
Woodland did not actually go into the T Street house, that determination was properly within the province of the jury.


25 Baker disavows the notion of a frenzied killing in his reply brief, noting that his intent was to rob Lyles and, if he killed
Pinkney, that was an incidental and impulsive act.


26 Buford did not give testimony regarding the amount of pain that he experienced.


27 Buford testified that he did not lose consciousness following the attack. Appellants argue that “serious bodily injury”
includes only actual unconsciousness, not a “substantial risk of” unconsciousness, because the phrase “substantial risk
of” in the statute only modifies “death” and not the other conditions listed. But see Gathy, supra, 754 A.2d at 918 (finding
sufficient evidence to support aggravated assault conviction where “a reasonable juror could reasonably conclude that
there was a ‘substantial risk of unconsciousness' ”). We need not reach the issue here where there is sufficient evidence
of extreme physical pain.


28 Baker's DNA was taken off his clothing that was recovered at the hospital.


29 There was already far more damaging evidence of that bloodiness before the jury, in the form of the paramedic's testimony
that he was “slipping and sliding” going up the upstairs hallway because of the amount of blood.


30 Appellants aver that the government conceded at trial that the PFCV convictions should merge. Franklin states that
the government cannot now rely on other arguments. President & Dir. of Georgetown College v. D.C. Board of Zoning
Adjustment, 837 A.2d 58, 72 (D.C.2003) (“[c]ourts do not look with favor on abrupt reversals of direction by litigants as
they proceed from one court to the next” and that “[i]n general, parties may not assert one theory at trial and another on
appeal”) (citation omitted). However, the government's “concession” at trial was only that merger “might apply” to multiple
PFCV convictions and was made in the context of the trial court's inquiry about Stevenson, infra.


End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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805 P.2d 344
Supreme Court of Alaska.


Robert James BOSTIC, Petitioner,
v.


STATE of Alaska, Respondent.


No. S–3337.
|


Jan. 25, 1991.


Defendant was convicted of two counts of second-degree
sexual abuse of his minor daughter, in the Superior Court,
Fourth Judicial District, Fairbanks, Richard D. Savell,
J., and defendant appealed. The Court of Appeals, 772
P.2d 1089, affirmed. Defendant petitioned for hearing.
The Supreme Court, Compton, J., held that: (1) State had
burden of showing that defendant had not been prejudiced
by State's failure to disclose witness prior to trial, and (2)
continuance of trial was not the only remedy available for
State's violation of criminal rule requiring disclosure.


Remanded to Court of Appeals with instructions.


Rabinowitz, J., filed dissenting opinion in which
Matthews, C.J., joined.
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Before MATTHEWS, C.J., and RABINOWITZ,
BURKE, COMPTON and MOORE, JJ.


OPINION


COMPTON, Justice.


The court of appeals held that because Robert James
Bostic had not shown that his defense was prejudiced


by the state's failure to disclose the identity of a key
prosecution witness until after trial had begun, his only
remedy was a continuance. On Bostic's petition we reverse
and hold that the party violating Alaska Criminal Rule
16(b)(1)(i) has the burden of showing that the non-
offending party has not been prejudiced in the manner he
specifically claims. If this burden is not met in regard to a
violation of the Rule which surfaces during trial, and the
party violating the Rule deems the evidence too important
to proceed without it, the proper remedy is a mistrial.


I. STATEMENT OF FACTS


In 1985 Bostic was convicted of sexually abusing his


daughter. 1  As part of his sentence, he was ordered
to attend counseling sessions with Elizabeth Scollan, a
psychiatric social worker. In 1987, while still attending
counseling sessions, Bostic was charged with again
sexually abusing his daughter.


During the trial the state called Ms. Scollan to testify


as a “rebuttal” witness. 2  Bostic objected, claiming that
the state had not notified him that Ms. Scollan would be
called as a witness, in violation of Criminal Rule 16(b)(1)


(i). 3  Although the state initially *346  claimed that since
Ms. Scollan was in effect a rebuttal witness Criminal Rule
16(b)(1)(i) did not apply, it admitted on appeal that Bostic
should have been notified of her testimony in accordance


with the Rule. 4


Bostic moved to preclude Ms. Scollan's testimony or for
a mistrial as a result of the state's alleged violation of
the Rule, specifically claiming that he was irrevocably
committed to his originally planned defense and by
midtrial it was too late to pursue a different course. The
superior court denied the motion. Bostic did not request
a continuance, despite the state's apparent willingness to
agree to one.


During Ms. Scollan's testimony, she referred to the earlier
testimony of Bostic's daughter. Bostic objected, arguing
that the jury might interpret such testimony in light of
Ms. Scollan's professional contact with the Bostics. Bostic
moved for a mistrial on the ground that Ms. Scollan's
testimony was unduly prejudicial. The superior court
denied this motion also.
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[1]  Bostic was convicted of both counts of sexual abuse
of his daughter. The court of appeals held that Bostic had
failed to show that the state's violation of Criminal Rule
16(b)(1)(i) or Ms. Scollan's reference to the testimony of
Bostic's daughter had prejudiced his defense, and affirmed
his convictions. Bostic petitioned for hearing in this court,
Appellate Rule 302, claiming that the state's violation of
the Rule, as well as Ms. Scollan's testimony, constituted


prejudicial error. We granted Bostic's petition. 5


II. DISCUSSION


[2]  The state concedes that Bostic was entitled to
pretrial notice of Ms. Scollan's testimony. Thus, the state
admittedly violated Criminal Rule 16(b)(1)(i). Moreover,
the court of appeals specifically found that the “record
in this case establishes that the state deliberately withheld
pretrial notice of its intent to rely on Scollan and failed
to make any advance disclosure concerning the subject
matter of Scollan's proposed testimony.” Bostic, 772
P.2d at 1093 (emphasis added). Although the prosecutor
“apparently” believed that there was a “rebuttal” witness
theory under which his deliberate failure could be
excused, the court of appeals correctly noted that we
have “categorically rejected” this notion, and that this
was a matter of “settled precedent.” Id. See Howe v.
State, 589 P.2d 421, 424 (Alaska 1979) (the names and
addresses of all persons “known by the prosecution to
have knowledge of relevant facts” must be disclosed).
The prosecutor's belief that his violation was justified
cannot be characterized as innocent, particularly in light
of the fact that the undisclosed witness, Ms. Scollan,
was involved in a privileged relationship with Bostic
concerning his prior abuse of his daughter. A brief
review of appropriate remedies to be accorded the victim
of a Criminal Rule 16(b)(1)(i) violation under these
circumstances is appropriate.


This court was faced with a similar situation in Des
Jardins v. State, 551 P.2d 181 (Alaska 1976), in which the
prosecution failed to give notice of witnesses to the defense
during discovery as required by Criminal Rule 16(b)(1)(i).
Although we agreed that the state had violated the Rule,
we commented that the “proper procedure for a trial court
faced with prosecution failure to disclose ... evidence ...
until just before it plans to use such evidence, is to grant
a continuance long enough to allow the defense attorney
adequate time to *347  prepare.” Id. at 187. We went on


to hold that the state's violation of the Rule in that case
was harmless error under the test established in Love v.
State, 457 P.2d 622 (Alaska 1969). Des Jardins, 551 P.2d
at 187. In Love, we held that an error was harmless if,
after considering the impact of the error on the minds of
the jurors, we concluded that the defendant's interest in
having a fair trial had not been impaired. 457 P.2d at 631.


This court has not limited its consideration of remedies
to continuances. In Howe v. State, we explicitly
acknowledged the inadequacy of a continuance under
some circumstances:


In this case the state has offered
the defendant a continuance after
he rests his case in chief. At
that point the state suggests that
it will produce its expert's report
and allow the defendant whatever
time is necessary to investigate
and prepare for cross-examination
of the psychiatrist. A continuance,
however, is at best an awkward and
disruptive substitute for pre-trial
discovery. In the case of technical
reports the time needed to prepare
a response may be too long to
hold the jury and a mistrial may be
the result. Moreover, under certain
circumstances such as those involving
strategic decisions concerning the
conduct of the trial a continuance is
not an effective substitute for pre-trial
discovery.


Howe, 589 P.2d at 424 (emphasis added).


Thus as noted by the court of appeals, “[a]lthough these
cases made it clear that a continuance is ordinarily the
appropriate remedy for a discovery violation, they do not
purport to establish that it is the exclusive remedy.” Bostic,
772 P.2d at 1094. In this case, Bostic never moved for a
continuance, but instead moved to preclude Ms. Scollan's
testimony or for a mistrial, which was denied. The superior
court concluded and the court of appeals agreed that
Bostic had failed to show prejudice that could not be cured
by a midtrial continuance.


The state here argues that since Bostic failed to show
that the state's violation of Criminal Rule 16(b)(1)(i) was
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prejudicial to his defense in the manner he specifically
claims, the violation was harmless error. In reply, Bostic
argues that the burden should be on the state to show that
no prejudice resulted. Our prior cases have been decided
on the assumption that the burden of showing prejudice
rests on the defendant. Bostic puts that assumption
squarely in issue.


The purposes of Criminal Rule 16 are to “provide
adequate information for informed pleas, expedite trial,
minimize surprise, afford opportunity for effective cross-
examination, and meet the requirements of due process.”
Alaska R.Crim.P. 16(a). By failing to notify Bostic of
a witness to be called, the state thwarted each of the
above purposes. To then burden Bostic, the non-offending
party, with proof that the violation resulted in the
prejudice he specifically claims, rather than requiring the
offending party to show that the violation did not result
in such prejudice, is manifestly unjust. This injustice is
exacerbated when one considers that in order to show
prejudice, the non-offending party will be forced to reveal
his defense strategy to the prosecution. Thus in this case,
by violating Criminal Rule 16(b)(1)(i) the prosecution will
succeed not only in calling a surprise witness, but also will
enjoy an otherwise unobtainable preview of Bostic's legal
strategy.


[3]  The injury to the non-offending party is the same
regardless of the intent of the party violating Rule 16,
since the advantage inures to the violating party regardless
of whether the violation was negligent or deliberate,
whether done in good faith or in bad faith. In order to
prevent an offending party from gaining this advantage


and profiting from his own misdeed, 6  we conclude
that a violation of *348  Criminal Rule 16(b)(1)(i) is


presumptively prejudicial to the non-offending party. 7


We have previously held that intentional or reckless
misstatements in affidavits supporting search warrants
must be excised and the remainder of the affidavit
reviewed for probable cause. State v. Malkin, 722 P.2d
943, 946 (Alaska 1986). If the remainder of the affidavit
is insufficient to support the search warrant, the evidence
gathered with the warrant must be suppressed. See id.
The drastic sanction of suppressing evidence, possibly
resulting in dismissal of charges, is meant to deter the
state from making intentional or reckless misstatements
in affidavits. See id. at 946–47. Here, however, Bostic
is not requesting only that the evidence be suppressed,


i.e., the testimony of Ms. Scollan be excluded. Despite
the deliberate conduct of the prosecutor, he is requesting
alternatively that the court mete out a lesser sanction, a
mistrial. Deterrent value is preserved, but the implications
are less severe.


[4]  A continuance, ordinarily the appropriate remedy
for a discovery violation, may not be an adequate
remedy in this case. Ms. Scollan was called to rebut
a position advanced by Bostic in cross-examining the
state's witnesses (to wit, that his daughter had fabricated
the incident). Bostic, 772 P.2d at 1091. In so doing,
Bostic committed himself to a theory of the case without
being put on notice not only that his theory would
be rebutted by expert testimony, but that it would be
rebutted by someone with whom he had a privileged


relationship. 8  A continuance would have given Bostic
only more time to agonize over how to unring a bell that
should never have been rung in the first place. Cf. Stevens
v. State, 582 P.2d 621, 624 n. 9 (Alaska 1978) (continuance
insufficient where evidence not disclosed until used at
trial to opponent's detriment). Other jurisdictions also
have held that the calling of a surprise witness after the
defendant has committed himself to a theory of a case
necessitates a mistrial. State v. Grimm, 165 W.Va. 547, 270
S.E.2d 173, 178 (1980); People v. Pace, 102 Mich.App. 522,
302 N.W.2d 216, 219–20 (1980). A mistrial is a tailored
remedy, which would allow both Bostic to restructure his
defense in light of the sudden revelation of information
which he was entitled to have all along, and the state to
put on relevant evidence in its possession, should it deem
the evidence too important to proceed without it.


[5]  [6]  Requiring the state to bear the burden of showing
that Bostic has not been prejudiced as a result of a
discovery violation in the manner he specifically claims is
also not without precedent. In 1985 the Supreme Court
of Maryland adopted the requirement that the state prove
that no prejudice resulted from its discovery violations.
Warrick v. State, 302 Md. 162, 486 A.2d 189, 195 (1985).
The Supreme Court of Florida also requires the state to
show no prejudice as a result of the state's violation of
discovery rules. Cumbie v. State, 345 So.2d 1061, 1062
(Fla.1977). See also Pace, 302 N.W.2d at 219–20.


In its decision the court of appeals twice noted that it
found the case to be troubling, once in the following
language:
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As we noted at the outset of our discussion on this
point, however, we find the circumstances surrounding
the discovery violation in the present case troubling. We
therefore believe this to be an appropriate occasion to
repeat the admonition expressed by the Alaska Supreme
Court in Des Jardins v. State:


[T]he lack of prejudice here was purely fortuitous.
In future cases we will continue to scrutinize
prosecutorial conduct in this area, and will not
hesitate to reverse where it appears that the defendant
has been prejudiced by such action.


Bostic, 772 P.2d at 1095.


Like the court of appeals, we too find the case troubling.
Unlike the court of appeals, *349  we conclude that a
defendant is presumptively prejudiced when confronted
with a Criminal Rule 16(b)(1)(i) violation. The burden
rests on the state to show that the defendant has not been
prejudiced in the manner he specifically claims.


III. CONCLUSION


The case is REMANDED to the court of appeals, with
instructions that it remand the case to the superior court
for the purpose of determining whether the state overcame
the presumption of prejudice flowing from its violation of
Criminal Rule 16(b)(1)(i), consistent with this opinion.


RABINOWITZ, Justice, with whom MATTHEWS,
Chief Justice, joins dissenting.
I dissent from the court's holding that the superior court
abused its discretion in denying Bostic's motions for a
mistrial or, in the alternative, for an order precluding
Elizabeth Scollan from testifying.


In regard to a party's failure to comply with a discovery
rule, or order issued pursuant thereto, Criminal Rule 16(e)
(1) provides,


If at any time during the course
of the proceedings it is brought
to the attention of the court that
a party has failed to comply with
an applicable discovery rule or
order issued pursuant thereto, the


court may order such party to
permit the discovery of material
and information not previously
disclosed or enter such other
order as it deems just under the


circumstances. 1


The superior court held that any problems arising from
the state's failure to disclose its intent to call Elizabeth
Scollan as an expert witness could “be resolved by
postponing Scollan's testimony until Bostic's counsel had
an opportunity to prepare for cross-examination and
by allowing any additional time necessary for Bostic to
retain his own expert.” Bostic v. State, 772 P.2d 1089,
1091–92 (Alaska App.1989). The record indicates that the
superior court unambiguously informed Bostic's counsel
that he could request additional time to prepare for
cross-examination of Scollan, as well as the opportunity
of securing a defense expert. On the day following the
superior court's articulation of these options, Bostic's
counsel indicated that he had interviewed Scollan and had
decided against obtaining his own expert. Defense counsel
declined to request a continuance. Instead Bostic's counsel
moved for an order precluding Scollan from testifying
and, in the alternative, for an order declaring a mistrial.
As the court of appeals notes,


Judge Savell declined to grant
a mistrial or to preclude
Scollan's testimony, finding no
basis for concluding that Bostic
had suffered any prejudice
that could not be cured by
a continuance for additional
preparation.... Accordingly, the
judge ruled that the state would be
allowed to call Scollan, either in
its case-in-chief or on rebuttal. In
response to the court's ruling, the
state withdrew Scollan as a witness
in its case-in-chief and indicated that
it would rely on her only as a rebuttal
witness.


*350  Id. at 1092. Given this record, I conclude that the
superior court did not abuse its discretion in permitting
Scollan to testify and in denying Bostic's request for a
mistrial. Although the prosecutor's discovery violation
was intentional, his failure to disclose the identity of
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Scollan, an expert witness, was a consequence of his good
faith-mistaken belief that he was under no obligation to


disclose the identity of any expert rebuttal witnesses. 2


Study of the record fully supports the court of appeals'
rejection of Bostic's claim that a continuance would
not have cured any prejudice stemming from the state's
discovery violation. In declining a continuance, defense
counsel emphasized that “he had planned Bostic's defense
on the assumption that the state would not be presenting
expert testimony and that, by the time he was informed
that the state intended to call Scollan, he had already
irrevocably committed himself to the originally planned


defense.” Id. at 1092. 3  In regard to this claim of prejudice,
the court of appeals correctly concluded that,


Although Bostic has repeatedly complained that he had
already suffered irreparable prejudice by the time he
learned that the prosecution intended to call Scollan as
an expert witness, Bostic's complaints have been wholly
conclusory. Both below and on appeal, Bostic has failed
to point out any irreversible strategic choices that he
made prior to receiving notice of the state's intent to call
Scollan. Nor has Bostic specified any way in which he
relied to his detriment on the assumption that no expert
would be called by the state.


In permitting Scollan to testify, the trial court
considered and rejected as unsubstantiated Bostic's
repeated assertions that the untimely notice resulted
in irreparable damage to his case. We are unable to
conclude that the trial court's decision was clearly
erroneous.... [O]ur review of the record currently
before us fails to reveal any basis for Bostic's
claim that a continuance would not have cured
the prejudice stemming from the state's discovery
violation. Accordingly, we hold that the failure to
provide appropriate pretrial discovery did not require


preclusion of the disputed testimony. 4


Id. at 1095.


It is clear that Bostic had no right to prevent Scollan
from testifying. The only right implicated here is
Bostic's discovery right to notice in advance of trial
that the state intended to call Scollan as an expert
witness. Such advance notice affords defense counsel
the opportunity to prepare cross-examination of the
witness as well as the opportunity to obtain expert
witnesses *351  for the defense. Here these interests were


adequately accommodated by the superior court's offer of
a continuance.


On the other hand, the majority reasons,


A continuance, ordinarily the
appropriate remedy for a discovery
violation, may not be an adequate
remedy in this case. Ms. Scollan
was called to rebut a position
advanced by Bostic in cross-
examining the state's witness (to wit,
that his daughter had fabricated
the incident). In so doing, Bostic
committed himself to a theory of
the case without being put on notice
not only that his theory would
be rebutted by expert testimony,
but that it would be rebutted by
someone with whom he had a
privileged relationship.


Bostic, 772 P.2d at 1094 (citation and footnote omitted).
In my opinion, the majority uncritically accepts a totally
unfounded assertion of prejudice. Bostic's counsel had no
right to expect that, as part of his trial strategy, his cross-
examination of the victim (attacking her veracity) would
go unchallenged by the state. In short, no impairment of
an irreversible strategic defense has been shown. The fact
that Bostic's cross-examination of the victim was rebutted
by an expert witness who had previously had a privileged
relationship with Bostic is irrelevant, since no privileged
communication between Bostic and Scollan was revealed
during the course of the latter's testimony.


One final observation. Assuming arguendo that the
burden of proving lack of prejudice properly rests on the
state, I conclude that here the state has met its burden.
On the other hand, I note my disagreement with the
majority's adoption of a rule which requires (i) that the
party who has violated Criminal Rule 16 demonstrate the
absence of prejudice to the opposing party, and (ii) that
in resolving questions of prejudice the court will presume
prejudice to the non-offending party. No compelling
reasons have been advanced in support of adoption of this
new approach, which I take it would apply to negligent,
as well as good faith-mistaken violations of Criminal Rule


16, and orders entered pursuant thereto. 5
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All Citations


805 P.2d 344


Footnotes
1 For a more detailed account of the facts underlying this case, see Bostic v. State, 772 P.2d 1089 (Alaska App.1989).


2 The state intended in fact to call Ms. Scollan in its case in chief, to respond to the anticipated impeachment of Bostic's
daughter. The superior court concluded that the state could call Ms. Scollan in its case in chief or in its rebuttal. The
state elected to call her in its rebuttal.


3 Alaska Criminal Rule 16 reads in pertinent part:
(b) Dislosure [sic] to the Accused.
(1) Information within Possession or Control of Prosecuting Attorney. Except as is otherwise provided as to matters
not subject to disclosure and protective orders, the prosecuting attorney shall disclose the following information within
his possession or control to defense counsel and make available for inspection and copying:
(i) The names and addresses of persons known by the government to have knowledge of relevant facts and their
written or recorded statements or summaries of statements.


4 In 1975, this court held that Criminal Rule 16 did not require disclosure of “rebuttal” witnesses. McCurry v. State, 538
P.2d 100, 106 (Alaska 1975). This holding was overruled four years later. Howe v. State, 589 P.2d 421 (Alaska 1979). In
Howe, we concluded that Criminal Rule 16(b)(1)(i) “does not permit an across the board exception for rebuttal witnesses.
If the witness is a person known by the prosecution to have knowledge of relevant facts, then his name and address
must be disclosed....” Id. at 424.


5 We have reviewed Bostic's argument regarding prejudice stemming from Ms. Scollan's reference to his daughter's
testimony, and concluded it to be without merit.


6 Such profit inures whether the violation is committed in bad faith or “only” due to the prosecutor's gross negligence.
See State v. Quintal, 479 A.2d 117, 120 (R.I.1984). A prosecutor who fails to disclose evidence in the face of a clear
requirement to do so “is grossly negligent at best.” People v. Pace, 102 Mich.App. 522, 302 N.W.2d 216, 219 n. 2 (1980).


7 Such a rule is not intended to overrule either Des Jardins or Love. It is merely meant to shift the burden of persuasion
in cases involving Criminal Rule 16 violations.


8 Ms. Scollan was not just any witness. She possessed highly prejudicial and inadmissible information, some of which we
note managed to “inadvertent[ly]” get to the jury. See Bostic, 772 P.2d at 1096–97.


1 In Williams v. State, 600 P.2d 741, 742 (Alaska 1979), we said in part: “The appropriate remedy for a violation of Rule 16 is
within the trial court's discretion. Exclusion of the evidence is simply one alternative available to the court.” Of importance
to the disposition of this case is our further observation in Williams that,


We have previously noted that the prosecution's failure to produce evidence as required by Rule 16 ordinarily entitles
the defense counsel to a continuance. Stevens v. State, 582 P.2d 621, 624 n. 9 (Alaska 1978); Des Jardins v. State,
551 P.2d 181, 187 (Alaska 1976). William's counsel was asked what relief he sought, and although he asked that
the evidence be suppressed, he did not request a continuance. By failing to request a continuance at the time he
waived any right to such a remedy. See, Scharver v. State, 561 P.2d 300, 302 (Alaska 1977); Kristich v. State, 550
P.2d 796, 799–800 (Alaska 1976).


Id. at n. 3 (parentheticals omitted). Rule 16(d)(2) of the Federal Rules of Criminal Procedure provides,
If at any time during the course of the proceedings it is brought to the attention of the court that a party has failed to
comply with this rule, the court may order such party to permit the discovery or inspection, grant a continuance, or
prohibit the party from introducing evidence not disclosed, or it may enter such other order as it deems just under
the circumstances.


2 I take issue with the court's determination that the prosecutor's belief cannot be characterized as innocent. The majority's
basis for this conclusion is that “the undisclosed witness, Scollan, was involved in a privileged relationship with Bostic
concerning his prior abuse of his daughter.” The record shows that Scollan's testimony was offered in response to
Bostic's impeachment of both the victim as well as his wife. In this regard, the state apprised the court and defense
counsel that Scollan's testimony “would not entail problems of privilege because Scollan would testify only about
general characteristics of sexually abused children and would not be asked for information derived from her counseling
relationship with Bostic or his family.” Bostic, 772 P.2d at 1091. Given this proffer, I fail to see how the prosecutor's
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belief that he was not required to disclose the identity of expert rebuttal witnesses can be characterized as other than
an innocent mistake.


3 Professors LaFave and Israel note that a defendant “... will not be allowed to base his claim of prejudice on speculative
theories as to how his trial tactics might have differed if he had been given earlier notice of the prosecution's evidence.”
2 LaFave and Israel, Criminal Procedure § 19.3 at 504 (1984) (citing Hawley v. State, 614 P.2d 1349 (Alaska 1980)).


4 Professors LaFave and Israel write, “The preferred remedy, at least where the prosecutor acted in good faith, is to order
immediate compliance and offer the defendant a continuance so that he can take advantage of delayed discovery.”
2 LaFave and Israel, Criminal Procedure, § 19.3 at 503 (citing Williams v. State, 600 P.2d 741 (Alaska 1979)). More
significantly, LaFave and Israel observe, “Some courts view the offer of a continuance as the acid test for determining
whether prejudice exists under most circumstances. If the offer is made, and the defendant refuses, that is taken as
strong evidence that there was not prejudice.” Id. at 503 (citing Williams v. State, 600 P.2d 741 (Alaska 1979); State v.
Lewis, 632 P.2d 547 (Alaska App.1981)).


5 Bostic also asserts that the superior court erred in denying a mistrial based on Scollan's reference to matters covered
by a protective order. Prior to Scollan's testifying, the superior court instructed the witness as to the distinction between
background testimony concerning the sexual abuse of children, and impermissible case-specific diagnostic testimony.
The superior court also cautioned Scollan not to refer specifically to the victim when giving general background
information. Despite this warning, Scollan at one point referred to a statement that the child had made while testifying.


On the basis of my study of the record, I conclude that the superior court did not abuse its discretion in denying Bostic's
motion for a mistrial. The superior court's immediate cautionary instruction more than adequately remedied this single
reference by Scollan to the victim. See, e.g., Hines v. State, 703 P.2d 1175, 1178 (Alaska App.1985); Preston v.
State, 615 P.2d 594, 603–04 (Alaska 1980); Roth v. State, 626 P.2d 583, 585 (Alaska App.1981) (prompt cautionary
instructions such as those given in the present case are ordinarily presumed to cure any error stemming from the
violation of a protective order).


End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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Synopsis
Background: Defendant was convicted following jury trial
in the Superior Court Department, Berkshire County,
John A. Agostini, J., of mayhem, assault and battery by
means of a dangerous weapon, and entering a vehicle in
the nighttime with the intent to commit a felony.


Holdings: The Supreme Judicial Court, Gants, C.J., held
that:


[1] trial court did not abuse its discretion by not
giving defendant's proffered eyewitness identification
instruction;


[2] principle that human memory does not function like
a video recording is so generally accepted that it is
appropriate to be included in eyewitness identification
instruction;


[3] principal that an eyewitness's expressed certainty in
an identification, standing alone, may not indicate the
accuracy of the identification is so generally accepted that
it is appropriate to be included in eyewitness identification
instruction;


[4] principle that high levels of stress can reduce an
eyewitness's ability to make an accurate identification is
so generally accepted that it is appropriate to be included
in eyewitness identification instruction;


[5] principle that information that is unrelated to the
initial viewing of the event, which an eyewitness receives
before or after making an identification, can influence
the witness's later recollection of the memory or of
the identification, is so generally accepted that it is
appropriate to be included in eyewitness identification
instruction; and


[6] principle that a prior viewing of a suspect at an
identification procedure may reduce the reliability of a
subsequent identification procedure in which the same
suspect is shown is so generally accepted that it is
appropriate to be included in eyewitness identification
instruction.


Affirmed.
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[1]  [2]  [3]  *353  In the early morning of September
10, 2011, the defendant slashed the face of the victim,
Zachary Sevigny, with a box cutter while the victim was
sitting in the driver's seat of his vehicle. A Superior
Court jury found the defendant guilty of mayhem, in
violation of G.L. c. 265, § 14; assault and battery by
means of a dangerous weapon, in violation of G.L. c.
265, § 15A (b ); and breaking and entering a **900
vehicle in the nighttime with the intent to commit a


felony, in violation of G.L. c. 266, § 16. 1  On appeal,
the defendant claims that the judge erred by giving the
model jury instruction regarding eyewitness identification
that we adopted in Commonwealth v. Rodriguez, 378
Mass. 296, 310–311 (Appendix), 391 N.E.2d 889 (1979),
rather than the instruction he requested, which would
have informed the jury about various scientific principles
regarding eyewitness identification. We conclude that the
judge did not err by declining to instruct the jury about
these principles where the defendant offered no expert
testimony, scholarly articles, or treatises that established
that these principles were “so generally accepted that ... a
standard jury instruction stating [those principles] would
be appropriate.” Commonwealth v. Santoli, 424 Mass. 837,
845, 680 N.E.2d 1116 (1997), citing Commonwealth v.
Hyatt, 419 Mass. 815, 818–819, 647 N.E.2d 1168 (1995).
Therefore, we affirm the convictions of mayhem and of


breaking and entering. 2


*354  However, now that we have the benefit of the
Report and Recommendations of the Supreme Judicial
Court Study Group on Eyewitness Evidence (Study


Group Report), 3  and the comments in response to it, 4


we conclude that there are scientific principles regarding
eyewitness identification that are “so generally accepted”
that it is appropriate in the future to instruct juries
regarding these principles so that they may apply the
principles in their evaluation of eyewitness identification
evidence. We include as an Appendix to this opinion
a provisional jury instruction regarding eyewitness
identification evidence, and we invite comments regarding
its content and clarity before we declare it a model


instruction. **901  5  This provisional instruction should
be given, where appropriate, in trials that commence after
issuance of this opinion until a model instruction is issued.


Background. At approximately 1:30 A.M. on September
10, 2011, the defendant, who appeared intoxicated,
walked into a gasoline station convenience store in


Pittsfield, bumped into a customer, Lindsay Holtzman,
and asked the employee who was working the cash
register, Jordan Wilson, for a box of matches. Wilson
asked the defendant to apologize to Holtzman. In
response, the defendant cursed and stared at Wilson, and
challenged him to a fight. Wilson laughed and gave the
defendant a box of matches. The defendant left the store,
but continued to yell at *355  Wilson to meet him outside
to fight.


When the defendant left the store, the victim and his
friend, Gerald Mortensen, were sitting in the victim's
automobile, parked in a well-lit portion of the store's
parking lot, approximately ten to fifteen feet from the
front door of the store. The victim was in the driver's seat
with the window down. After the victim and the defendant
made eye contact, the defendant approached the vehicle
and said to the victim, “What the fuck are you looking
at, tough guy?” The victim responded, “I'm not looking at
anything.” The defendant then pulled a box cutter from
his back pocket, reached inside the vehicle with his left
arm, and slashed the victim with the blade behind the
victim's ear and down his face.


Mortensen, who was sitting on the passenger's side, ran
inside the store, said that his friend had been cut, and told
a store clerk to call for help. Mortensen and Holtzman
then left the store and watched as the defendant walked
backwards toward a corner of the parking lot, still staring
at the victim. The victim was taken to a hospital where he
received approximately thirty stitches.


On September 15, Wilson went to the Pittsfield police
station to meet with Detective Timothy Koenig. Wilson
said that he had seen the person who injured the victim
before and could identify him. Detective Koenig created
a pool of 975 archived photographs that fit Wilson's
description of the person. Wilson used a computer,
which displayed twelve photographs per page, to look
through the pool. He eventually selected the defendant's
photograph. When he made the identification, he reported
that he was “110 per cent positive.”


Detective Koenig then created a simultaneous array
containing eight photographs, one of which depicted the
defendant, and presented the array that same day to


Mortensen and the victim separately. 6  Mortensen **902
stated that none of the photographs *356  showed the
assailant. The victim said that he did not think the
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assailant “[wa]s anyone in these photos,” but added that
if he had to choose somebody, it would be the man with
a chin similar to that of the assailant; that man was the
defendant. Holtzman did not view a photographic array,
although Detective Koenig attempted to reach her by
telephone more than once to do so.


On September 18, Holtzman, Mortensen, and the victim
were driving together, and stopped for gasoline at a


different service station in Pittsfield. 7  Holtzman and the
victim entered the convenience store while Mortensen
stayed inside the victim's vehicle. The victim testified that
he briefly left the store to retrieve exact change from his
automobile to purchase drinks and cigarettes. When he
reentered the store, he immediately saw the defendant and
recognized him as the assailant. After he put down his
change, the victim and Holtzman left the store together,
and confirmed with each other that the man in the store
was the assailant. The victim then told Mortensen that the
defendant was inside the store. When the defendant left
the store, Mortensen agreed that the defendant was the
assailant and the victim called the police on his cellular


telephone. 8


As the victim spoke with the police, the defendant left
the gasoline station in someone's automobile. The victim
and Mortensen followed the defendant to an apartment
complex in Pittsfield, with the victim communicating the
defendant's location to the police as he was driving.
Shortly thereafter, the police arrived at the apartment
complex and asked the victim and Mortensen to perform a
showup identification; they identified the defendant as the
assailant. After the defendant's arrest, Detective Koenig
interviewed Holtzman, who confirmed that the person
in the convenience store on September 18 had been the
same person she saw at the other convenience store on
September 10.


*357  Before trial, the defendant filed motions to suppress
Holtzman's and the victim's pretrial identification of


the defendant. 9  The trial judge denied the motions. At
trial, the defendant argued that he had been mistakenly
identified as the assailant, and offered the testimony of
his father, Earl Kirchner, who said that he lived with
the defendant and that the defendant did not leave his
apartment on the evening of the attack.


Discussion. 1. The defendant's requested eyewitness
identification instruction. The defendant requested that
the judge provide a jury instruction regarding eyewitness
identification that essentially mirrored a model instruction
that had become effective in New Jersey approximately
one week before the defendant's trial commenced. **903
10  The proffered jury instruction was considerably longer
and more detailed than the Rodriguez instruction. It
would have instructed the jury on various principles
regarding eyewitness identification and human memory,
most importantly that (1) human memory does not
operate like a video recording that a person can replay


to recall what happened; 11  (2) a witness's level *358
of confidence in an identification may not indicate its


accuracy; 12  (3) high levels of stress can reduce the


likelihood of making an accurate identification; 13  (4)
information from other witnesses or outside sources
can affect the reliability of an identification and inflate


an eyewitness's confidence in the identification; 14  and
(5) viewing the same person in multiple identification


procedures may increase the risk of misidentification. 15


**904  The judge denied the request and gave an
identification instruction consistent with the Rodriguez
instruction. The judge reasoned that the principles
included in the defendant's request were *359  more
appropriate for expert testimony or for closing


argument. 16  Furthermore, the judge explained:


“[T]his [proposed instruction] adds facts in. The process
of remembering consists of three stages. That may be
true. That may not be true. I have no idea myself but
there is no information given to the jury that that is in
fact accurate. So I cannot instruct them as a matter of
law that that's what the law is.”
The defendant objected to the omission of that part
of his requested instruction, which recited these five
scientific principles, so we review for prejudicial error.
See Commonwealth v. Cruz, 445 Mass. 589, 591, 839
N.E.2d 324 (2005).


The issue before us is not whether the judge had the
discretion to give the proffered instruction, but whether
he abused his discretion by refusing to do so. See Hyatt,
419 Mass. at 818–819, 647 N.E.2d 1168 (no error in
declining to instruct on cross-racial identification, but
giving proposed instruction “may be appropriate in the
judge's discretion”). We conclude that, given the record
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before him, the judge did not abuse his discretion in
denying the defendant's proposed jury instruction.


[4]  We have long recognized that “a principle concerning
eyewitness identifications may become so generally
accepted that, rather than have expert testimony on the
point, a standard jury instruction stating that principle
would be appropriate.” Santoli, 424 Mass. at 845, 680
N.E.2d 1116. See Hyatt, supra (“We recognize that, based
on a trial record or on the published results of studies,
or both, some new principle concerning the process of
eyewitness identification may become sufficiently reliable
so as to justify formulating a jury instruction that
should be given in particular circumstances on request,
in addition to those instructions that we identified in
[Rodriguez, 378 Mass. at 310–311, 391 N.E.2d 889,]
and Commonwealth v. Pressley, 390 Mass. 617, 619–
620 [457 N.E.2d 1119 (1983) ]”). The defendant here
did not provide the judge with any expert testimony,
scholarly articles, or treatises that would reasonably have
enabled the judge to determine whether the principles in
the defendant's proposed instruction were “so generally
accepted” that it would be appropriate *360  to instruct


the jury regarding them. 17  Where the defendant failed
to furnish such information, and where there was an
instruction approved by this court that was not erroneous
but, at worst, inadequate **905  and incomplete, the
judge did not abuse his discretion in denying the proffered
instruction and charging the jury in accordance with the
Rodriguez instruction. See Cruz, 445 Mass. at 595 n. 4,
598, 600, 839 N.E.2d 324 (no error in judge's refusal to
give jury instruction that “there is no proven relationship
between a witness'[s] confidence in his identification
and the accuracy of the witness'[s] identification” where
defendant did not call expert witness and “there was no
hearing or testimony regarding the reliability of these
scientific studies or their general acceptance in scientific
community”); Hyatt, 419 Mass. at 818, 647 N.E.2d 1168
(“The defendant points to no relevant empirical study that
assessed the relative reliability of cross-racial and non-
cross-racial identifications in confrontations of the sort
involved here”).


Although we conclude that the judge in this case
did not abuse his discretion, and therefore affirm the
defendant's convictions of mayhem and of breaking
and entering a vehicle in the nighttime with intent to
commit a felony, we take this opportunity to revisit
our jurisprudence regarding eyewitness identification jury


instructions in general and the Rodriguez instruction
in particular. In Commonwealth v. Walker, 460 Mass.
590, 604 n. 16, 953 N.E.2d 195 (2011), we recognized
that “eyewitness identification is the greatest source
of wrongful convictions but also an invaluable law
enforcement tool in obtaining accurate convictions,” and
declared our intention to convene the Study Group
to consider, among other matters, “whether existing
model jury instructions provide adequate guidance to
juries in evaluating eyewitness testimony.” We noted
that our creation of the Study Group reflected “our
willingness to revisit our jurisprudence” regarding
eyewitness identification evidence. Id. at 606, 953 N.E.2d
195. With the Study Group Report completed and the
comments to that report received, it is now time to do
what we declared we were willing to do with respect to


eyewitness identification *361  jury instructions. 18


2. Model jury instruction. The Rodriguez instruction
derives from the model set forth in United States
v. Telfaire, 469 F.2d 552, 555 (D.C.Cir.1972), which
recognized the “special problems” with the reliability
of eyewitness identifications and the need for an
identification instruction that “emphasizes to the jury
the need for finding that the circumstances of the
identification are convincing beyond a reasonable doubt.”
See Rodriguez, 378 Mass. at 302, 391 N.E.2d 889.
We adopted the Telfaire model “to assist a jury in
evaluating the reliability of a positive identification of the
defendant as the perpetrator of the crime by a witness.”
Commonwealth v. Franklin, 465 Mass. 895, 910, 992
N.E.2d 319 (2013). Over time, we have modified and
supplemented it. See Commonwealth v. Cuffie, 414 Mass.
632, 640, 609 N.E.2d 437 (1993) (removing language
that risked suggesting that witness's first sighting of
offender was always accurate); Santoli, 424 Mass. at
845, 680 N.E.2d 1116 (omitting language emphasizing
“strength of the identification”). See also Pressley, 390
Mass. at 620, 457 N.E.2d 1119 (establishing supplemental
instruction on “possibility of an honest but mistaken
identification”); Franklin, 465 Mass. at 912, 992 N.E.2d
319 (judge should provide, on request, identification
instruction where eyewitness gave partial identification).
At its core, though, the Rodriguez instruction delineates
factors for the jury to consider **906  when evaluating
an eyewitness identification, such as (1) the opportunity
the witness had to observe the offender; (2) the length
of time between the crime and the identification; (3)
the witness's prior familiarity with the offender; (4) the
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circumstances surrounding any identification procedure;
(5) whether the identification procedure was a lineup or
photographic array rather than a single-person showup;
(7) whether the witness failed to make an identification
or made an inconsistent identification before identifying


the defendant; and (8) the credibility of the witness. 19  It
focuses the jury on factors they **907  “should consider”
that may affect *362  the accuracy of an eyewitness's
positive identification of the *363  defendant, and poses
questions the jury should ask themselves. It generally does
not instruct the jury as to how those factors may affect the
accuracy of the identification.


The New Jersey model instruction, as earlier noted, goes
well beyond the Rodriguez instruction by telling the jury
what principles have emerged from the research regarding
eyewitness identification. We now consider, first, what it
means for a principle of eyewitness identification to be “so
generally accepted” that it is appropriate to include in a
model instruction, and, second, whether the five principles
at issue in this case are “so generally accepted” that it is
appropriate that they now be included in a revised model
jury instruction.


[5]  [6]  a. “So generally accepted.” The phrase “so
generally accepted” sounds like the test in Frye v.
United States, 293 F. 1013, 1014 (D.C.Cir.1923), for
the admissibility of expert testimony based on scientific
knowledge, which asks “whether the community of
scientists involved generally accepts the theory or
process,” Commonwealth v. Lanigan, 419 Mass. 15, 24, 641
N.E.2d 1342 (1994), quoting Commonwealth v. Curnin,
409 Mass. 218, 222, 565 N.E.2d 440 (1991), and which
was once the exclusive test governing the admissibility
of expert testimony. See Lanigan, supra at 25–26, 641
N.E.2d 1342 (adopting standard in Daubert v. Merrell
Dow Pharms., Inc., 509 U.S. 579, 113 S.Ct. 2786, 125
L.Ed.2d 469 [1993], while maintaining Frye standard
as alternative means to establish reliability of expert
testimony). But satisfaction of the Frye test meant only
that expert testimony would be admissible in evidence. It
did not mean that the jury were required to accept the
scientific principles that had gained general acceptance
in the relevant scientific community. See Commonwealth
v. Hinds, 450 Mass. 1, 12 n. 7, 875 N.E.2d 488 (2007)
(model instruction on expert testimony, stating, “it is
completely up to [the jury] to decide whether [they] accept
the testimony of an expert witness, including the opinions
that the witness gave”). In contrast, where a principle is


included *364  in a jury instruction, it becomes part of a
judge's instructions of law, which the jury generally must
accept. See Commonwealth v. Johnson, 441 Mass. 1, 7, 802
N.E.2d 1025 (2004); Commonwealth v. Watkins, 425 Mass.
830, 840, 683 N.E.2d 653 (1997) (“We presume that a
jury follow all instructions given to [them] ...”). Therefore,
the Frye test cannot define “so generally accepted” in
this context; the standard for including a principle of
eyewitness identification in a model jury instruction must
be higher than a standard that would simply permit a


judge to admit expert testimony. 20


**908  [7]  To determine when a principle of eyewitness
identification is “so generally accepted” that it is
appropriate to incorporate into a model instruction, we
focus on the instruction's underlying purpose and the
concerns it is intended to alleviate. The accuracy of
an eyewitness identification is often the critical issue
in a criminal case, the difference between a conviction
and an acquittal. See State v. Cabagbag, 127 Hawai‘i
302, 313, 277 P.3d 1027 (2012) (“Without appropriate
instructions from the court, the jury may be left without
sufficient guidance on how to assess critical testimony,
sometimes the only testimony, that ties a defendant to
an offense”). We have long recognized that the mistaken
eyewitness identification of a defendant whom the witness
had never seen before the crime “is the primary cause
of erroneous convictions, outstripping all other causes
combined.” *365  Commonwealth v. Martin, 447 Mass.


274, 293, 850 N.E.2d 555 (2006) (Cordy, J., dissenting). 21


See Franklin, 465 Mass. at 909, 992 N.E.2d 319; Irwin v.
Commonwealth, 465 Mass. 834, 848–849, 992 N.E.2d 275
(2013); Commonwealth v. Francis, 390 Mass. 89, 100, 453
N.E.2d 1204 (1983).


[8]  Our jury instructions are intended to provide the
jury with the guidance they need to capably evaluate
the accuracy of an eyewitness identification. See Francis,
390 Mass. at 101, 453 N.E.2d 1204 (“We permit, indeed
require, the judge to instruct the jury concerning factors
that bear on the reliability of eyewitness identification”
**909  ); Commonwealth v. Rodriguez, 6 Mass.App.Ct.


738, 742, 383 N.E.2d 851 (1978), S.C., 378 Mass. 296,
391 N.E.2d 889 (1979). If we were to define “so generally
accepted” so narrowly that none of the scientific principles
regarding eyewitness identification could survive the test,
we would continue to use the Rodriguez instruction,
which generally identifies factors a jury may consider
in applying their common sense, and would require the
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results of the relevant research to be communicated to
the jury solely through expert testimony, where such
testimony is offered. The problem with this approach is
that *366  the research makes clear that common sense
is not enough to accurately discern the reliable eyewitness
identification from the unreliable, because many of
the results of the research are not commonly known,
and some are counterintuitive. See State v. Guilbert,
306 Conn. 218, 234–235, 49 A.3d 705 (2012) (there
is “near perfect scientific consensus” that “eyewitness
identifications are potentially unreliable in a variety of
ways unknown to the average juror”); Henderson, 208
N.J. at 274, 27 A.3d 872 (juror surveys and mock-jury
studies “reveal generally that people do not intuitively
understand all of the relevant scientific findings”). See also
Perry v. New Hampshire, ––– U.S. ––––, 132 S.Ct. 716,
739, 181 L.Ed.2d 694 (2012) (Sotomayor, J., dissenting)
(“Study after study demonstrates that eyewitness
recollections are highly susceptible to distortion by
postevent information or social cues; that jurors routinely
overestimate the accuracy of eyewitness identifications;
that jurors place the greatest weight on eyewitness
confidence in assessing identifications even though
confidence is a poor gauge of accuracy; and that
suggestiveness can stem from sources beyond police-


orchestrated procedures” [footnotes omitted] ). 22  If
the research regarding eyewitness identification could
be communicated to the jury only through expert
testimony, very few juries would hear it, because expert
testimony is not often proffered in cases where eyewitness
identification is at issue, and because the admission of
expert testimony is left to the sound discretion of the trial
judge. See Commonwealth v. Watson, 455 Mass. 246, 257,
915 N.E.2d 1052 (2009) (“[E]xpert testimony concerning
the reliability of eyewitness identification is not admissible
as of right, but is left to the discretion of the trial judge”).


[9]  [10]  [11]  Having balanced the importance of
instructing juries about the generally accepted principles
that can inform their understanding of eyewitness
identification with the risks of requiring them to accept
principles that may still be suspect or in flux, we
conclude that a principle is “so generally accepted”
that it is appropriate to  *367  include in a model
eyewitness identification instruction where there is a near
consensus in the relevant scientific community adopting
that principle. After reviewing the scholarly research,
analyses by other courts, amici submissions, and the Study
Group Report and comments, we conclude that there


are various principles regarding eyewitness identification
for which there is a near consensus in the **910
relevant scientific community and that it is appropriate
to revise the Rodriguez instruction to include them. See
Study Group Report, supra at 17 (“The scientific studies
have produced a consensus among experts about the ...
variables that have been shown to affect the reliability of
eyewitness identification”). See also Guilbert, 306 Conn.
at 234–236, 49 A.3d 705; Cabagbag, 127 Hawai‘i at
310–311, 277 P.3d 1027; State v. Lawson, 352 Or. 724,
740, 291 P.3d 673 (2012); State v. Clopten, 223 P.3d
1103, 1108 (Utah 2009); Report of the Special Master,
State vs. Henderson, N.J. Supreme Ct., No. A–8–08, at
14 (June 18, 2010), available at http://www. judiciary.
state.nj.us/pressrel/henderson% 20final% 20brief% 20.pdf
% 20– 00621142˙.pdf [http://perma.cc/EA3S–453F] (last


visited Jan. 8, 2015) (Special Master's Report). 23 , 24


*368  We are not alone in concluding that certain
scientific principles should be incorporated into a model
jury instruction on eyewitness identification. New Jersey
has done so most comprehensively, promulgating a
ten-page model instruction after concluding that its
previous model, which was similar to the Rodriguez
instruction, see Henderson, 208 N.J. at 226–227, 27
A.3d 872, “overstate[d] the jury's inherent ability to
evaluate evidence offered by eyewitnesses who honestly
believe their testimony is accurate.”  Id. at 218, 298–
299, 27 A.3d 872. See National Research Council
of the National Academies, Identifying the Culprit:
Assessing Eyewitness Identification 28 (2014) (pending
publication) (National Academies) (“The New Jersey
instructions adopted, following the Henderson decision,
are by far the most detailed set of jury instructions
regarding eyewitness identification evidence”). Other
States have also incorporated scientific principles of
eyewitness identification into model jury instructions.
See, e.g., Cabagbag, 127 Hawai‘i at 314, 277 P.3d
1027; Connecticut Criminal Jury Instruction 2.6–
4 Identification of Defendant (2013), available at
http://www. jud.ct.gov/ji/criminal/part2/2.6–4.htm [http://
perma.cc/B9PS-DS8 **911  X] (last visited Jan. 8, 2015);
1–6 Maine Jury Instruction Manual § 6–22A (4th ed.
2012); Model Utah Jury Instructions, Second Edition,
CR404 Eyewitness Identification (2014), available
at http://www.utcourts. gov/resources/muji/index.asp?
page=crim&view=all_crim [http://perma.cc/X9V3–2759]
(last visited Jan. 8, 2015).



http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2028474409&pubNum=0007691&originatingDoc=I82f614389a4a11e4a795ac035416da91&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2028474409&pubNum=0007691&originatingDoc=I82f614389a4a11e4a795ac035416da91&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2025930085&pubNum=0007691&originatingDoc=I82f614389a4a11e4a795ac035416da91&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2025930085&pubNum=0007691&originatingDoc=I82f614389a4a11e4a795ac035416da91&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2026844326&pubNum=0000708&originatingDoc=I82f614389a4a11e4a795ac035416da91&refType=RP&fi=co_pp_sp_708_739&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_708_739

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2026844326&pubNum=0000708&originatingDoc=I82f614389a4a11e4a795ac035416da91&refType=RP&fi=co_pp_sp_708_739&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_708_739

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2020228900&pubNum=0000578&originatingDoc=I82f614389a4a11e4a795ac035416da91&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2020228900&pubNum=0000578&originatingDoc=I82f614389a4a11e4a795ac035416da91&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2028474409&pubNum=0007691&originatingDoc=I82f614389a4a11e4a795ac035416da91&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2028474409&pubNum=0007691&originatingDoc=I82f614389a4a11e4a795ac035416da91&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2027724348&pubNum=0004645&originatingDoc=I82f614389a4a11e4a795ac035416da91&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2027724348&pubNum=0004645&originatingDoc=I82f614389a4a11e4a795ac035416da91&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2029298910&pubNum=0004645&originatingDoc=I82f614389a4a11e4a795ac035416da91&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2029298910&pubNum=0004645&originatingDoc=I82f614389a4a11e4a795ac035416da91&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2020767843&pubNum=0004645&originatingDoc=I82f614389a4a11e4a795ac035416da91&refType=RP&fi=co_pp_sp_4645_1108&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_4645_1108

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2020767843&pubNum=0004645&originatingDoc=I82f614389a4a11e4a795ac035416da91&refType=RP&fi=co_pp_sp_4645_1108&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_4645_1108

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2025930085&pubNum=0007691&originatingDoc=I82f614389a4a11e4a795ac035416da91&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2025930085&pubNum=0007691&originatingDoc=I82f614389a4a11e4a795ac035416da91&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2025930085&pubNum=0007691&originatingDoc=I82f614389a4a11e4a795ac035416da91&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2025930085&pubNum=0007691&originatingDoc=I82f614389a4a11e4a795ac035416da91&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2027724348&pubNum=0004645&originatingDoc=I82f614389a4a11e4a795ac035416da91&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2027724348&pubNum=0004645&originatingDoc=I82f614389a4a11e4a795ac035416da91&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

jeffrey.welch

Highlight







Com. v. Gomes, 470 Mass. 352 (2015)


22 N.E.3d 897


 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 7


We recognize that even a principle for which there is near
consensus is subject to revision based on further research
findings, and that no principle of eyewitness identification
should be treated as if set in stone. Therefore, we
acknowledge the possibility that, as the science evolves, we
may need to revise our new model instruction's description


of a principle. 25  We also recognize the possibility that
a party may offer expert testimony at trial that properly
may persuade a trial judge to depart from the model
instruction. See Lawson, 352 Or. at 741, 291 P.3d 673
(“[A]cknowledgment of the existence of th[is] research ... is
not intended to preclude any *369  party in a specific case
from validating scientific acceptance of further research
or from challenging particular aspects of the research
described in this opinion”).


b. Five generally accepted principles regarding eyewitness
identification. We turn now to the five principles at
issue in this case that we determine to have achieved a
near consensus in the relevant scientific community and
therefore are “so generally accepted” that it is appropriate
that they now be included in a revised model jury
instruction regarding eyewitness identification. We also
summarize the research that informed our conclusions as


to each generally accepted principle. 26


[12]  i. Human memory does not function like a video
recording but is a complex process that consists of three
stages: acquisition, retention, and retrieval. The central
principle that has emerged from over 2,000 published
studies over the past thirty years is that “memory does
not function like a videotape, accurately and thoroughly
capturing and reproducing a person, scene or event....
Memory is, rather[,] a constructive, dynamic and selective
process.” Study Group Report, supra at 15, quoting
Special Master's Report, supra at 9. See E.F. Loftus, J.M.
Doyle, & J.E. Dysart, Eyewitness Testimony: Civil and
Criminal § 2–2, at 14 (5th ed. 2013); Brigham, Wasserman,
& Meissner, Disputed Eyewitness Identification Evidence:
Important Legal and Scientific Issues, 36 Ct. Rev., no.
2, 1999, at 13. Rather, memories are made through a
three-stage process: “acquisition—‘the perception of the
original event’; retention [or storage]—‘the period of time
that passes between the event and the eventual recollection
of a particular piece of information’; and retrieval—the
‘stage during which a person recalls stored information.’ ”
Study Group Report, supra at 16, quoting Henderson, 208
N.J. at 245, 27 A.3d 872.


[13]  ii. An eyewitness's expressed certainty in an
identification, standing alone, may not indicate the accuracy
of the identification, especially where the witness did not
describe that level of certainty **912  when the witness
first made the identification. We have long questioned the
reliability of a witness's certainty as a reflection *370  of
accuracy. See Commonwealth v. Jones, 423 Mass. 99, 110
n. 9, 666 N.E.2d 994 (1996); Santoli, 424 Mass. at 846, 680
N.E.2d 1116 (“[T]here is significant doubt about whether
there is any correlation between a witness's confidence in
her identification and the accuracy of her recollection”);
Cruz, 445 Mass. at 597–600, 839 N.E.2d 324 (court
stated it was prepared to consider in future whether weak
confidence-accuracy relationship warrants instruction).
Our doubts are now supported by the research. “[S]tudies
show that, under most circumstances, witness confidence
or certainty is not a good indicator of identification
accuracy.” Lawson, 352 Or. at 777 (Appendix), 291 P.3d


673. See Study Group Report, supra at 19. 27


This does not mean that eyewitness certainty is never
correlated with accuracy; it means simply that the
existence and strength of the correlation depends on
the circumstances. After viewing the crime but before
the identification procedure, an eyewitness's expressed
level of certainty does not correlate with accuracy. See
Study Group Report, supra; Henderson, 208 N.J. at 254


n. 7, 27 A.3d 872. 28  Where an eyewitness makes a
positive identification and expresses a level of certainty
immediately after the identification procedure, there is
some correlation between certainty and accuracy, but
there is not yet a near consensus regarding the strength


of that correlation. 29  There is, however, a near consensus
in the research that, where an eyewitness during an
identification  *371  procedure did not express certainty
when first asked to make an identification, a subsequent
claim of certainty by that witness deserves little weight
in evaluating the accuracy of that identification. See
Henderson, 208 N.J. at 254, 27 A.3d 872 (“Confirmatory
feedback can distort memory. As a result, to the extent
confidence may be relevant in certain circumstances, it
must be recorded in the witness'[s] own words before
any possible feedback”); Lawson, 352 Or. at 745, 291
P.3d 673 (“Retrospective self-reports of certainty are
highly susceptible to suggestive procedures **913  and
confirming feedback, a factor that further limits the utility


of the certainty variable”). 30 , 31
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Although the research regarding the correlation (or lack
of correlation) between eyewitness certainty and accuracy
is complex and still evolving, it is necessary to inform
a jury about this tenuous relationship because there is
a near consensus that jurors tend to give more weight
to a witness's certainty in evaluating the accuracy of
an identification than is warranted by the research. See
Commonwealth v. Collins, 470 Mass. 255, 264 n. 14,
21 N.E.3d 528 (2014), quoting Study Group Report,
supra at 20 (“Studies show that eyewitness confidence is
the single most influential factor in juror determinations
regarding the accuracy of an eyewitness identification”);
Cabagbag, 127 Hawai‘i at 311, 277 P.3d 1027; Clopten,
223 P.3d at 1108 *372  (“Indeed, juries seemed to be
swayed the most by the confidence of an eyewitness,
even though such confidence correlates only weakly


with accuracy”). 32  Therefore, it is necessary to inform
the jury that an eyewitness's expressed certainty in
an identification, standing alone, may not indicate the
accuracy of an identification, and that this is especially
true where the witness did not describe that level of
certainty when the witness first made an identification.


[14]  iii. High levels of stress can reduce an eyewitness's
ability to make an accurate identification. “[A]n eyewitness
under high stress is less likely to make a reliable
identification of the perpetrator.” Special Master's
Report, supra at 43. “[H]igh levels of stress significantly
impair a witness's ability to recognize faces and encode
details into memory.” Lawson, 352 Or. at 769 (Appendix),
291 P.3d 673. There is “considerable support for the
hypothesis that high levels of stress negatively impact both
accuracy of eyewitness identification as well as accuracy
of recall of crime-related details.” **914  Deffenbacher,
Bornstein, Penrod, & McGorty, A Meta–Analytic Review
of the Effects of High Stress on Eyewitness Memory,
28 Law & Hum. Behav. 687, 699 (2004) (Deffenbacher
et al.). See Study Group Report, supra at 29 n. 27,
citing Deffenbacher et al., supra at 695 (thirty-nine
per cent of participants under high-stress conditions
correctly identified suspect in target-present lineups
compared to fifty-nine per cent of participants under


low-stress conditions). 33  This principle is counterintuitive
to the “common misconception that faces seen in
highly *373  stressful situations can be ‘burned into’ a
witness's memory.” Lawson, 352 Or. at 770 (Appendix),
291 P.3d 673. See Morgan, Hazlett, Doran, Garrett,
Hoyt, Thomas, Baranoski, & Southwick, Accuracy of
Eyewitness Memory for Persons Encountered During


Exposure to Highly Intense Stress, 27 Int'l J.L. &
Psychiatry 265, 274 (2004) (rejecting “popular conception
that most people would never forget the face of a
clearly seen individual who had physically confronted
them and threatened them”). Therefore, it is important
to inform the jury of this principle lest they evaluate
an identification made under high stress based on the
“common misconception.”


[15]  iv. Information that is unrelated to the initial viewing
of the event, which an eyewitness receives before or
after making an identification, can influence the witness's
later recollection of the memory or of the identification.
“An extensive body of studies demonstrates that the
memories of witnesses for events and faces, and witnesses'
confidence in their memories, are highly malleable
and can readily be altered by information received
by witnesses both before and after an identification
procedure.” Special Master's Report, supra at 30–31. See
B.L. Garrett, Convicting the Innocent: Where Criminal
Prosecutions Go Wrong 48–49 (2011) (reviewing trial
records for 161 wrongful convictions involving eyewitness
misidentification and finding that seventy-eight per
cent involved police contamination of identification).
This outside information, known as “feedback,” affects
witnesses' memory differently depending on whether the
witness receives feedback before or after making an
identification. See Study Group Report, supra at 21–
22; Henderson, 208 N.J. at 253, 27 A.3d 872. “Jurors,
however, tend to be unaware of ... how susceptible witness
certainty is to manipulation by suggestive procedures or
confirming feedback.” Lawson, 352 Or. at 778 (Appendix),
291 P.3d 673.


Preidentification feedback may contaminate the witness's
memory. For instance, suggestive wording and leading
questions prior to participating in an identification
procedure can influence the process of **915  forming
a memory. See Study Group Report, *374  supra at 21;


Lawson, 352 Or. at 786–788 (Appendix), 291 P.3d 673. 34


Postidentification feedback is information unrelated to
the witness's actual memory that suggests to the witness
that he or she correctly identified the suspect. See Study
Group Report, supra at 22; Henderson, 208 N.J. at 255,
27 A.3d 872; Lawson, 352 Or. at 744, 291 P.3d 673.
This confirmatory information may boost the witness's
level of certainty without increasing the likelihood of
an accurate identification. See Lawson, supra; Special
Master's Report, supra at 33 (“A number of studies
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have demonstrated that witnesses' confidence in their
identifications, and their memories of events and faces, are
readily tainted by information that they receive after the


identification procedure”). 35


*375  Although police officers are common potential
sources of feedback, feedback from cowitnesses and other
private actors can also influence a witness's memory.
“When a witness is permitted to discuss the event with
other witnesses or views another witness's identification
decision, the witness may alter his or her own memory
or identification decision to conform to that of the
cowitness.” Lawson, 352 Or. at 788 (Appendix), 291 P.3d


673. See Henderson, 208 N.J. at 268–271, 27 A.3d 872. 36


**916  [16]  v. A prior viewing of a suspect at an
identification procedure may reduce the reliability of a
subsequent identification procedure in which the same
suspect is shown. A prior viewing of a suspect in an
identification procedure raises doubts about the reliability
of a subsequent identification procedure involving the
same suspect. See Study Group Report, supra at 25, citing
Special Master's Report, supra at 27–28. “[S]uccessive
views of the same person can make it difficult to know
whether the later identification stems from a memory of
the original event or a memory of the earlier identification
procedure.” Henderson, 208 N.J. at 255, 27 A.3d 872.
See Collins, supra at 262 n. 9, 21 N.E.3d 528, citing
Study Group Report, supra at 78–79 (“An eyewitness
may recall the defendant's face, but not recall that the
source of the eyewitness's memory was the defendant's
presence in a pretrial lineup or photographic array rather
than the defendant's presence at the scene of the crime”);
Commonwealth v. Scott, 408 Mass. 811, 826, 564 N.E.2d
370 (1990) (“danger of misidentification is increased if the
photograph of the same individual is included in different
arrays”); Lawson 352 Or. at 784 (Appendix), 291 P.3d 673.


One form of this source memory problem is “mugshot
exposure,” where a witness's viewing of an innocent
suspect's mugshot can heighten the chances of a later
misidentification. See Study Group Report, supra at 25,
citing Henderson, supra at 256, 27 A.3d 872. A meta-
analysis of eleven published articles showed that “prior
mugshot exposure decreases accuracy at a subsequent
lineup, *376  both in terms of reductions in rates for
hits and correct rejections as well as in terms of increases
in the rate for false alarms.” Deffenbacher, Bornstein,
& Penrod, Mugshot Exposure Effects: Retroactive


Interference, Mugshot Commitment, Source Confusion,
and Unconscious Transference, 30 Law & Hum. Behav.
287, 306 (2006). See id. at 299 (fifteen per cent of subject
witnesses misidentified innocent person in lineup when
seeing person for first time, while thirty-seven per cent of
witnesses with mugshot exposure misidentified innocent


person). 37


[17]  c. Provisional model jury instruction. After
evaluating the scientific evidence and concluding that the
aforementioned principles are so generally accepted that
they may be stated in a model jury instruction, we propose
in the Appendix to this opinion a new provisional jury
instruction regarding eyewitness identification. We have
made the jury instruction **917  provisional to allow
for public comment and possible future revision before
we declare it a model, but it should be given, where
appropriate, in trials that commence after issuance of this
opinion until a model instruction is issued. We intend the
new instruction to have no retroactive application. See
Santoli, 424 Mass. at 845, 680 N.E.2d 1116 (declining
retroactively to apply new rule to omit “strength of
the identification” language). See also Commonwealth
v. Ashley, 427 Mass. 620, 628, 694 N.E.2d 862 (1998)
(declining retroactively to apply Santoli ); Commonwealth
v. Payne, 426 Mass. 692, 698, 690 N.E.2d 443 (1998)
(same).


Our provisional instruction updates the Rodriguez
instruction with principles relevant to the evaluation of
eyewitness testimony for which there is at least a near
consensus in the relevant scientific community. It will
provide juries with more comprehensive guidance to
evaluate and weigh eyewitness identifications, *377  but
we recognize that not every principle regarding eyewitness
identification that has attained a near consensus in the
relevant scientific community is included; nor are the
included principles set forth in great detail. We aspired in
drafting the instruction for clarity, brevity, and balance,
recognizing that an eyewitness identification instruction is
only one of many instructions in a jury charge. We also
understand that the longer the jury instruction, the greater
the risk that it will implicitly communicate the message
that all eyewitness identifications should be viewed as
unreliable rather than simply evaluated with caution and
care, so we have balanced this risk with the need to


educate jurors. 38  See National Academies, supra at 29
(noting concern that “jury instructions cause jurors to
become more suspicious of all eyewitness identification
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evidence”). The provisional instruction is longer than the
Rodriguez instruction, but it will be the rare case where the
entirety of the instruction need be given, because a judge
need only give the portions of the provisional instruction
that are relevant to the eyewitness identification evidence
involved in the case.


[18]  We expect the new model instruction will provide
at least one source of reliable information in cases
where expert testimony is not offered. Jury instructions
offer certain advantages over expert testimony: “they are
focused and concise, authoritative (in that juries hear them
from the trial judge, not a witness called by one side), and
cost-free; they avoid possible confusion to jurors created
by dueling experts; and they eliminate the risk of an expert
invading the jury's role or opining on an eyewitness'[s]
*378  credibility.” Henderson, 208 N.J. at 298, 27 A.3d


872. See **918  United States v. Jones, 689 F.3d 12, 19
(1st Cir.2012). But see Clopten, 223 P.3d at 1110 (research
“has shown that a cautionary instruction does little to help
a jury spot a mistaken identification”).


[19]  [20]  Nevertheless, our provisional instruction is
not intended in any way to preclude expert testimony
regarding eyewitness identification or to discourage
judges from exercising their discretion to permit such
expert testimony. Cf. Clopten, supra at 1107 (“It was
never the intent of this court to establish cautionary
instructions as the sole means for educating juries
about eyewitness fallibility”). Expert testimony may
be important to elaborate on the generally accepted
principles in a model instruction and to explain how other
variables relevant to the particular case can affect the
accuracy of the identification. A judge may also allow
an expert to challenge the generally accepted principles
we incorporated, and, where the judge finds the expert's
challenge to be persuasive, the judge may modify the
model instruction accordingly. See part 2.a, supra.


Conclusion. In the circumstances of this case, based on
the record before him, the judge did not abuse his
discretion in declining to give the New Jersey model
jury instruction regarding eyewitness identification and
instead giving the Rodriguez instruction. Therefore, we
affirm the defendant's judgments of conviction of mayhem
and breaking and entering a motor vehicle in the nighttime
with intent to commit a felony. We remand the case to
the Superior Court to vacate the defendant's judgment of
conviction and sentence for assault and battery by means


of a dangerous weapon as duplicative of the mayhem
conviction. Because the sentence to be vacated was less
than the sentence of mayhem, and was ordered to be
served concurrent with that sentence, we do not order
resentencing of the defendant.


So ordered.


*379  APPENDIX. 1


One of the most important issues in this case is whether the
defendant is the person who committed [or participated
in the commission of] the crime[s]. The Commonwealth
has the burden of proving beyond a reasonable doubt that
this defendant was in fact the perpetrator of the crime[s]
alleged in the indictment [s].


The identification of the defendant as the person
who committed [or participated in the commission
of] the crime[s] may be proved by direct evidence or
circumstantial evidence, or by some combination of direct
and circumstantial evidence, but it must be proved beyond
a reasonable doubt. If you are not convinced beyond a
reasonable doubt that the defendant is the person who
committed [or participated in the commission of] the
crime[s], you must find the defendant not guilty.


In evaluating eyewitness identification testimony, it is not
essential that a witness be free from doubt as to the
correctness of his or her identification of the defendant.
However, you, the jury, must be satisfied beyond a
reasonable doubt, based on all of the credible evidence,
that this defendant is the person who committed [or
participated in the commission of] the crime[s] before you
may convict him/her.


As with any witness, you must determine the credibility
of a witness identifying the defendant as the offender.
If you conclude that the witness is not telling the truth
regarding the person's identification, you shall disregard
that testimony. If you conclude that the witness intended
to tell **919  the truth, you must also consider the
possibility that the witness made a good faith error
in identification. That is, you should consider whether
the witness could be honestly mistaken in his or her
identification of the defendant.


Human beings have the ability to recognize other people
from past experiences and to identify them at a later
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time, but research has shown that people sometimes
make mistakes in identification. That research has focused
on the factors that may affect the accuracy of an
identification, including the nature of human memory.


Research has shown that human memory is not like
a video recording that a witness need only replay


to remember what happened. 2  Memory is far more
complex. The process of remembering consists of
three stages: first, a person sees or otherwise acquires
information about the original event; second, the person
stores in the brain the information about the event for a
period of time *380  until, third, the person attempts to


recall that stored information. 3  At each of these stages,


memory can be affected by a variety of factors. 4


Relying on some of the research that has been done in
this area, I am going to list some specific factors you
should consider in determining whether the identification
testimony is accurate. By instructing you on the factors
to consider, I am not expressing any opinion about
the accuracy of any specific memory of any particular
witness. You, the jury, must decide whether the witness's
identification is accurate.


(1) The witness's opportunity to view the event. You should
consider the opportunity the witness had to observe the
offender at the time of the offense, how good a look the
witness had of the offender, the **920  degree of attention
the witness was paying to the offender at that time, the
distance between the witness and the offender, how good
the lighting conditions were, and the length of time the
witness had to observe the offender;


ADD ONLY IF RELEVANT TO THE EVIDENCE IN
THE CASE:


[IF DISGUISE WAS INVOLVED OR FACE WAS
OBSCURED] whether the offender was disguised or had


his/her features obscured in some way; 5


*381  [IF PERPETRATOR HAD DISTINCTIVE
FACE OR FEATURE] whether the perpetrator had a


distinctive face or feature; 6


[IF A WEAPON WAS INVOLVED] and whether the
witness saw a weapon during the event—the visible
presence of a weapon may reduce the reliability of an


identification if the crime is of short duration, but the
longer the event, the more time the witness has to adapt to


the presence of the weapon. 7


**921  (2) Characteristics of the witness. You should
also consider characteristics of the witness when the
observation was made, such as the quality of the witness's
eyesight, whether the witness knew the offender, and, if


so, how well, 8  and whether the witness was under a high
degree of stress—high levels of stress, *382  compared to
low to medium levels, can reduce an eyewitness's ability to


accurately perceive an event; 9


ADD ONLY IF RELEVANT TO THE EVIDENCE IN
THE CASE:


[IF DRUGS OR ALCOHOL WERE INVOLVED]
whether the witness at the time of the observation was
under the influence of alcohol or drugs, and if so, to what
degree;


[IF WITNESS AND OFFENDER ARE OF
DIFFERENT RACES] and whether the witness and
the offender are of different races—research has shown
**922  that people of all races may have greater difficulty


in accurately identifying members of a different race than


they do in identifying members of their own race. 10


*383  (3) The time elapsed. You should consider how
much time elapsed between the event observed and the
identification. Generally, memory is most accurate right


after the event and begins to fade thereafter. 11


(4) Witness's expressed certainty. Research shows that a
witness's expressed certainty in an identification, standing
alone, may not be a reliable indicator of the accuracy of


the identification, 12  especially where the witness did not
describe that level of certainty when the witness first made


the identification. 13


*384  (5) Exposure to identification information from
others. A person's memory **923  may be affected by
information the person received between the incident and


the identification, 14  as well as after the identification, 15


and the person may not realize that his or her memory has


been affected. 16  You may consider whether the witness
was exposed to identifications made by other witnesses, to
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opinions or descriptions given by others, including police


officers, or to any other information or influence. 17  Such
exposure may affect the independence and reliability of
a witness's identification, and may inflate the witness's


confidence in the identification. 18


**924  An identification that is the product of some
suggestive conduct by the police *385  or others should
be scrutinized with special caution and care. The risk that
suggestion will affect the identification is greater where the
witness did not get so good a look at the offender, because
a witness who got a good look is less likely to be influenced


by suggestion. 19


ADD ONLY IF RELEVANT TO THE EVIDENCE IN
THE CASE:


[IF THERE WAS A PHOTOGRAPHIC ARRAY OR
LINEUP] An identification may occur as part of the
police investigation through the showing of an array of
photographs or through a lineup of individuals. You may
take into account that any identification that was made by
picking the defendant out of a group of similar individuals
is generally more reliable than one which results from the
presentation of the defendant alone to a witness.


You should consider whether the police in conducting
the photographic array or lineup followed established or
recommended procedures that are designed to diminish


the risk of suggestiveness. 20  If there was evidence that
any of those *386  procedures were not followed, you
should evaluate the identification with particular care
and consider whether the failure to follow the procedure
affected the reliability of the identification.


Where a witness identified the defendant in a
photographic array [or in a lineup], you should consider
the number of **925  photographs in the array [or


individuals in the lineup], 21  whether there was anything
about the defendant's photograph [or the defendant's
appearance in the lineup] that made him/her stand out


from the others, 22  whether the person administering the
photographic array [or lineup] did not know who was
the suspect and therefore could not influence the witness's


identification, 23  and whether anything was said to the
witness that would suggest that the suspect was among
the persons shown in the photographic array [or lineup],


or that would suggest that the witness should identify the


suspect. 24


[IF THERE WAS A SHOWUP] An identification may
occur as part of the *387  police investigation through
what is known as a showup, where a suspect is shown
alone to a witness. An identification procedure in which a
witness selects a person from a group of similar individuals
**926  in a photographic array or a lineup is generally


less suggestive than a showup, which is to some degree


inherently suggestive. 25  You should consider how long
after the initial event the showup took place, as a fresh
memory of an event that occurred only a few hours earlier
may reduce the risks arising from the inherently suggestive


nature of a showup. 26


You should consider whether the police, in conducting
the showup, followed established or recommended
procedures that are designed to diminish the risk of
suggestiveness. If any of those procedures were not
followed, you should evaluate the identification with
particular care and consider whether the failure to follow
the procedure affected the reliability of the identification.


ADD ONLY IF RELEVANT TO THE EVIDENCE IN
THE CASE:


*388  [IF THERE WERE MULTIPLE VIEWINGS BY
THE SAME WITNESS] You should consider whether
the witness viewed the defendant in multiple identification
procedures or events. When a witness views the same
person in more than one identification procedure or event,
it may be difficult to know whether a later identification
comes from the witness's memory of the actual, original
event, or from the witness's observation of the person at


an earlier identification procedure or event. 27


**927  (6) Failure to identify or inconsistent identification.
You may take into account whether a witness ever tried
and failed to make an identification of the defendant,
or made an identification that was inconsistent with the
identification that such witness made at trial.


(7) Totality of the evidence. You should consider all
the relevant factors that I have discussed, viewed in
the context of the totality of the evidence in this case,
in evaluating the accuracy of a witness's identification
testimony. Specifically, you should consider whether there
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was other evidence in the case, direct or circumstantial,
that tends to support or not to support the accuracy
of an identification. If you are not convinced beyond
a reasonable doubt that the defendant was the person
who committed [or participated in the commission of] the
crime[s], you must find the defendant not guilty.


All Citations


470 Mass. 352, 22 N.E.3d 897


Footnotes
1 The judge sentenced the defendant to concurrent State prison terms of from eight to twelve years on the mayhem


conviction, from seven to ten years on the conviction of assault and battery by means of a dangerous weapon, and from
three to five years for breaking and entering a vehicle in the nighttime with intent to commit a felony.


2 We vacate the defendant's conviction and sentence on the charge of assault and battery by means of a dangerous
weapon. The defendant contends on appeal that his convictions of mayhem and for assault and battery by means
of a dangerous weapon were based on the same conduct, the defendant's slashing of the victim's face, and that the
convictions are duplicative because assault and battery by means of a dangerous weapon is a lesser included offense
of the theory of mayhem presented to the jury. The Commonwealth agrees that the convictions are duplicative, and so
do we. “A crime is a lesser-included offense of another crime if each of its elements is also an element of the other
crime.” Commonwealth v. Martin, 425 Mass. 718, 722, 683 N.E.2d 280 (1997), quoting Commonwealth v. Perry, 391
Mass. 808, 813, 464 N.E.2d 389 (1984). “Mayhem (second theory) is essentially an assault and battery by means
of a dangerous weapon, with the additional aggravating factors of a specific intent to maim or disfigure, and certain
forms of resultant physical injury. Therefore, the latter is a lesser included offense of the former.” Martin, supra. See
Commonwealth v. Ogden O., 448 Mass. 798, 808, 864 N.E.2d 13 (2007). “The appropriate remedy for the imposition of
duplicative convictions is to vacate both the conviction and sentence on the lesser included offense, and to affirm the
conviction on the more serious offense.” Commonwealth v. Mello, 420 Mass. 375, 398, 649 N.E.2d 1106 (1995).


3 See Supreme Judicial Court Study Group on Eyewitness Evidence: Report and Recommendations to the Justices (July
25, 2013) (Study Group Report), available at http://www.mass.gov/courts/docs/sjc/docs/eyewitness–evidence–report–
2013.pdf [http://perma.cc/WY4M-YNZN] (last visited Jan. 8, 2015).


4 The comments in response to the Study Group Report can be found at http://www.mass.gov/courts/docs/sjc/docs/
eyewitness-evidence-report-comments.pdf [http://perma.cc/UF62–STVZ] (last visited Jan. 8, 2015).


5 We acknowledge the amicus briefs submitted by the Innocence Network; the American Psychological Association and
the Center for Law, Brain & Behavior; the District Attorney for the Suffolk District; and the Massachusetts Association
of Criminal Defense Lawyers.


6 Before presenting the array to both Gerald Mortensen and the victim, Detective Timothy Koenig read nine advisements to
the witnesses: (1) “I am going to show you a group of photos that are in random order”; (2) “[t]he person who committed
the crime may or may not be included, so you should not feel compelled to make an identification”; (3) “[i]t is just as
important to clear innocent people as it is to identify possible perpetrators”; (4) “[w]hether or not you identify someone,
the police will continue to investigate”; (5) “[a]fter you are done, I will not be able to provide you with any feedback or
comments on the results of the process”; (6) “[p]lease do not discuss this identification procedure, or the results, with
other witnesses in this case or with the media”; (7) “[p]eople may not appear exactly as they did at the time of the event,
because features such as clothing or head/facial hair are subject to change”; (8) “[a]s you look at each photo, if you see
someone that you recognize, please tell me how you know the person, and in your own words, how sure you are of the
identification”; and (9) “[i]f you identify someone, I will ask you to place your initials and the date on a form I will give
you, clearly marking your selection.”


7 Lindsay Holtzman did not know the victim or Mortensen before the incident on September 10.


8 Holtzman's recollection of this event differed slightly from that of the victim. She testified that she recognized the defendant
standing three or four feet behind her in the store. She said something to the victim and may have nudged his arm to
alert him to the defendant's presence. The victim then left the store while she waited in line and finished making her
purchases. After leaving the store, she walked over to the vehicle as the victim was telephoning the police.


9 No motion was filed with respect to Mortensen.


10 In State v. Henderson, 208 N.J. 208, 219, 228–229, 27 A.3d 872 (2011), the New Jersey Supreme Court, having
earlier remanded the case to a special master who considered more than 200 published scientific studies on human
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memory and eyewitness identification during a ten-day hearing, rendered a landmark decision regarding eyewitness
identification where it concluded that “the court system should develop enhanced jury charges on eyewitness identification
for trial judges to use.” The court delegated to its criminal practice committee and committee on model criminal jury
charges the task of drafting the revised model jury instructions. Id. at 298–299, 27 A.3d 872. On July 19, 2012, the court
released the model instructions, which became effective on September 4, 2012. See Press Release, Supreme Court
Releases Eyewitness Identification Criteria for Criminal Cases (July 19, 2012), available at http://www. judiciary.state.nj.
us/pressrel/2012/pr120719a.htm [http://perma.cc/VQF3–SXH4] (last visited Jan. 8, 2015). The New Jersey model
instructions can be found at http:// www.judiciary.state.nj.us/criminal/charges/idinout.pdf [http://perma.cc/4BE 2–F79V]
(last visited Jan. 8, 2015). Although the defendant cited the Henderson opinion in his request for a jury instruction, the
defendant did not inform the judge that the instruction he proffered was a model jury instruction in New Jersey; his attorney
merely told the judge that the proffered instruction “seem[ed] to be an appropriate instruction in New Jersey.”


11 The defendant's proffered jury instruction provided:
“Human memory is not foolproof. Research has revealed that human memory is not like a video recording that a
witness need only replay to remember what happened. Memory is far more complex.... The process of remembering
consists of three stages: (1) acquisition—the perception of the original event; (2) retention—the period of time that
passes between the event and the eventual recollection of a piece of information; and (3) retrieval—the stage
during which a person recalls stored information. At each of these stages, memory can be affected by a variety of
factors.” (Citation omitted.)


12 The proffered jury instruction provided:


“Although nothing may appear more convincing than a witness's categorical identification of
a perpetrator, you must critically analyze such testimony. Such identifications, even if made
in good faith, may be mistaken. Therefore, when analyzing such testimony, be advised that a
witness's level of confidence, standing alone, may not be an indication of the reliability of the
identification.”


13 The proffered jury instruction provided:


“Even under the best viewing conditions, high levels of stress can reduce an eyewitness's ability
to recall and make an accurate identification.”


14 The proffered jury instruction provided:


“You may consider whether the witness was exposed to opinions, descriptions, or identifications
given by other witnesses, to photographs or newspaper accounts, or to any other information or
influence, that may have affected the independence of his/her identification. Such information
can affect the independent nature and reliability of a witness's identification and inflate the
witness's confidence in the identification.”


15 The proffered jury instruction provided:


“When a witness views the same person in more than one identification procedure, it can be
difficult to know whether a later identification comes from the witness's memory of the actual,
original event or of an earlier identification procedure. As a result, if a witness views an innocent
suspect in multiple identification procedures, the risk of mistaken identification is increased. You
may consider whether the witness viewed the suspect multiple times during the identification
process and, if so, whether that affected the reliability of the identification.”


16 Before trial, the judge allowed the defendant's motion for funds to obtain an expert on the reliability of eyewitness
identification evidence. The judge denied the Commonwealth's motion to exclude expert testimony, but the defendant
never called an expert at trial.


17 The only citations to scientific studies in the record are located in the disclosure of the defendant's proffered expert witness
on eyewitness identification, regarding the subject matter of his proposed testimony. The defendant made no reference
to this document in requesting his proposed jury instruction on identification testimony.


18 We thank the Study Group for its thorough review of the research regarding eyewitness identification and its thoughtful
recommendations. We also thank those who submitted comments regarding the Study Group Report.


19 The instruction, as set forth in Commonwealth v. Franklin, 465 Mass. 895, 910 n. 24, 992 N.E.2d 319 (2013), states:
“One of the most important issues in this case is the identification of the defendant as the perpetrator of the crime.
The Government has the burden of proving identity beyond a reasonable doubt. It is not essential that the witness
himself be free from doubt as to the correctness of his statement. However, you, the jury, must be satisfied beyond
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a reasonable doubt of the accuracy of the identification of the defendant before you may convict him. If you are not
convinced beyond a reasonable doubt that the defendant was the person who committed the crime, you must find
the defendant not guilty.
“Identification testimony is an expression of belief or impression by the witness. Its value depends on the opportunity
the witness had to observe the offender at the time of the offense and to make a reliable identification later.
“In appraising the identification testimony of a witness, you should consider the following:
“Are you convinced that the witness had the capacity and an adequate opportunity to observe the offender?
“Whether the witness had an adequate opportunity to observe the offender at the time of the offense will be affected
by such matters as how long or short a time was available, how far or close the witness was, how good were lighting
conditions, whether the witness had had occasion to see or know the person in the past.
“In general, a witness bases any identification he makes on his perception through the use of his senses. Usually
the witness identifies an offender by the sense of sight—but this is not necessarily so, and he may use other senses.
“Are you satisfied that the identification made by the witness subsequent to the offense was the product of his own
recollection? You may take into account the circumstances under which the identification was made.
“If the identification by the witness may have been influenced by the circumstances under which the defendant was
presented to him for identification, you should scrutinize the identification with great care.
“You may also consider the length of time that lapsed between the occurrence of the crime and the opportunity of
the witness, some time after the occurrence of the crime, to see and identify the defendant as the offender, as a
factor bearing on the reliability of the identification.
“You may also take into account that an identification made by picking the defendant out of a group of similar
individuals is generally more reliable than one which results from the presentation of the defendant alone to the
witness.
“You may take into account any occasions in which the witness failed to make an identification of [the] defendant,
or made an identification that was inconsistent with his identification at trial.
“Finally, you must consider the credibility of each identification witness in the same way as any other witness, consider
whether he is truthful, and consider whether he had the capacity and opportunity to make a reliable observation on
the matter covered in his testimony.
“I again emphasize that the burden of proof on the prosecutor extends to every element of the crime charged, and this
specifically includes the burden of proving beyond a reasonable doubt the identity of the defendant as the perpetrator
of the crime with which he stands charged. If after examining the testimony, you have a reasonable doubt as to the
accuracy of the identification, you must find the defendant not guilty.”


In addition, “[f]airness to a defendant compels the trial judge to give an instruction on the possibility of an honest but
mistaken identification when the facts permit it and when the defendant requests it.” Id., quoting Commonwealth v.
Pressley, 390 Mass. 617, 620, 457 N.E.2d 1119 (1983).


20 Nor can we look to the standard for judicial notice to define the meaning of “so generally accepted” in this context.
A court may take judicial notice of adjudicative facts that are “not subject to reasonable dispute in that it is either (1)
generally known within the territorial jurisdiction of the trial court or (2) capable of accurate and ready determination
by resort to resources whose accuracy cannot reasonably be questioned.” Mass. G. Evid. § 201(b) (2014). Matters of
common knowledge may be judicially noticed, see Commonwealth v. Hartman 404 Mass. 306, 313 n. 9, 534 N.E.2d 1170
(1989), but “[f]acts which ordinarily are not known without the aid of expert testimony or other proof cannot be said to
be matters of common knowledge.” Id., quoting Mady v. Holy Trinity Roman Catholic Polish Church, 223 Mass. 23, 26,
111 N.E. 413 (1916). The principles at issue in eyewitness identification are not matters of common knowledge. Nor can
these principles be readily looked up in an authoritative source; rather, they require review of the considerable scientific
literature and published research studies regarding eyewitness identification. Therefore, these principles, no matter how
well accepted they may be in the relevant scientific community, are not the type of adjudicative facts of which a court
generally may take judicial notice. Moreover, “[i]n a criminal case, the court shall instruct the jury that they may, but are
not required to, accept as conclusive any fact which the court has judicially noticed.” Mass. G. Evid. § 201(e) (2014). See
Commonwealth v. Kingsbury, 378 Mass. 751, 755, 393 N.E.2d 391 (1979).


21 According to the Innocence Project, “Eyewitness misidentification is the single greatest cause of wrongful convictions
nationwide, playing a role in 72% of convictions overturned through [deoxyribonucleic acid] testing”. Innocence
Project, Eyewitness Misidentification, http://www. innocenceproject.org/understand/Eyewitness-Misidentification.php
[http:// perma.cc/XAQ2–4QJG] (last visited Jan. 8, 2015). The National Registry of Exonerations has recorded 522 known
exonerations of persons whose cases involved at least one witness who mistakenly identified the exoneree as the
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perpetrator of the crime. See National Registry of Exonerations, Exoneration Detail List, http://www.law. umich. edu/
special/exoneration/Pages/detaillist.aspx [http://perma.cc./DPD 3–BJBB] (last visited Jan. 8, 2015). See also Connors,
Lundregan, Miller, & McEwen, U.S. Department of Justice, Convicted by Juries, Exonerated by Science: Case Studies in
the Use of DNA Evidence to Establish Innocence After Trial 15–17, 24 (1996), at https://www.ncjrs. gov/pdffiles/dnaevid.
pdf [http://perma.cc/RUA3–8NKW] (last visited Jan. 8, 2015) (“[E]yewitness testimony was the most compelling evidence”
in majority of twenty-four sexual assault cases reviewed where defendants were convicted and later exonerated); B.L.
Garrett, Convicting the Innocent: Where Criminal Prosecutions Go Wrong 48 (2011) (analyzing 250 wrongful convictions
and finding 190 involved eyewitness misidentification). There have been forty exonerations in Massachusetts since
1990, and twenty of those cases involved mistaken eyewitness identification. See National Registry of Exonerations,
supra. See also Irwin v. Commonwealth, 465 Mass. 834, 849 n. 25, 992 N.E.2d 275 (2013), citing Fisher, Convictions of
Innocent Persons in Massachusetts: An Overview, 12 B.U. Pub. Int. L.J. 1, 64 & n. 278 (2002) (“A summary of several
studies of erroneous convictions in Massachusetts concluded that, in over half of the cases where convicted defendants
were later officially exonerated, the convictions involved mistaken identifications by eyewitnesses, including by multiple
eyewitnesses who had had ample opportunity to observe the perpetrator”).


22 See Benton, Ross, Bradshaw, Thomas, & Bradshaw, Eyewitness Memory Is Still Not Common Sense: Comparing Jurors,
Judges and Law Enforcement to Eyewitness Experts, 20 Applied Cognitive Psychol. 115, 119 (2006) (survey found that
jurors and experts differed on eighty-seven per cent of survey's statements about eyewitness identification); Schmechel,
O'Toole, Easterly, & Loftus, Beyond the Ken? Testing Jurors' Understanding of Eyewitness Reliability Evidence, 46
Jurimetrics 177, 204 (2006) (“a substantial number of jurors come to each trial with basic misunderstandings about the
way memory works in general and about specific factors that can affect the reliability of eyewitness identifications”).


23 In a 2001 survey of experts in the field of psychology, researchers found that at least eighty-seven per cent of experts
believed the following principles were reliable enough to be presented in court: “[a]n eyewitness's confidence can be
influenced by factors that are unrelated to identification accuracy” (ninety-five per cent), “[e]xposure to mug shots of
a suspect increases the likelihood that the witness will later choose that suspect in a lineup” (ninety-five per cent),
“[e]yewitness testimony about an event often reflects not only what they actually saw but information they obtained
later on” (ninety-four per cent), and “an eyewitness's confidence is not a good predictor of his or her identification
accuracy” (eighty-seven per cent). Kassin, Tubb, Hosch, & Memon, On the “General Acceptance” of Eyewitness
Testimony Research: A New Survey of the Experts, 56 Am. Psychol. 405, 407–412 (2001). See Malpass, Ross, Meissner,
& Marcon, The Need for Expert Psychological Testimony on Eyewitness Identification, in Expert Testimony on the
Psychology of Eyewitness Identification 15 (2009) (“[I]t would be very difficult to sustain the position that many of the
findings in research on eyewitness memory lack general agreement within the scientific community”).


24 We note that the instruction we adopted in Commonwealth v. Rodriguez, 378 Mass. 296, 310–311 (Appendix), 391 N.E.2d
889 (1979), already essentially includes two principles on which there is at least near consensus in the relevant scientific
community, that is, “that an identification made by picking the defendant out of a group of similar individuals is generally
more reliable than one which results from the presentation of the defendant alone to the witness,” and that where the
“identification by the witness may have been influenced by the circumstances under which the defendant was presented
to him for identification, [the jury] should scrutinize the identification with great care.” Therefore, it is more accurate to say
that we are adding scientific principles to our eyewitness identification instruction rather than incorporating such principles
into our instruction for the first time.


25 We will look to our newly reconstituted Supreme Judicial Court Committee on Eyewitness Identification to assist us in
recognizing the need for such revision.


26 This list of generally accepted principles is not intended to be exhaustive, as we only address the principles most relevant
to the case before us. Therefore, the exclusion of a principle should not be construed to suggest that it is not so generally
accepted as to be worthy of inclusion in a model jury instruction on eyewitness identification. In fact, the provisional jury
instruction we include in the Appendix to this decision incorporates principles beyond the five addressed here.


27 See Commonwealth v. Crayton, 470 Mass. 228, 239 n. 15, 21 N.E.3d 157 (2014), quoting Wells, Memon, & Penrod,
Eyewitness Evidence: Improving Its Probative Value, 7 Psychol. Sci. in the Pub. Interest 45, 66 (2006) ( “Even among
‘highly confident witnesses, [studies] indicate that 20 to 30% could be in error’ ”); Crayton, supra, quoting Wells
& Quinlivan, Suggestive Eyewitness Identification Procedures and the Supreme Court's Reliability Test in Light of
Eyewitness Science: 30 Years Later, 33 Law & Hum. Behav. 1, 11–12 (2009) (“the less-than-perfect correlation between
height and gender in humans is ‘considerably greater’ than the correlation between certainty and accuracy in eyewitness
identifications”).
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28 See Cutler & Penrod, Forensically Relevant Moderators of the Relation Between Eyewitness Identification Accuracy and
Confidence, 74 J. Applied Psychol. 650, 652 (1989) (meta-analysis showing that pre-lineup confidence “certainly should
not be used in the evaluation of eyewitness identification accuracy”).


29 Compare Study Group Report, supra at 19, quoting Report of the Special Master, State vs. Henderson, N.J. Supreme Ct.,
No. A–8–08, at 34 (Special Master's Report) (“confidence expressed immediately after making an identification has only
a low correlation to the accuracy of the identification”), with Wells & Olson, Eyewitness Testimony, 54 Ann. Rev. Psychol.
277, 283 (2003) (more recent studies “indicate that the certainty-accuracy relation is stronger” if analysis is restricted to
witnesses who actually made identifications, thereby excluding witnesses who did not identify anyone). See also Sporer,
Read, Penrod, & Cutler, Choosing, Confidence, and Accuracy: A Meta–Analysis of the Confidence–Accuracy Relation
in Eyewitness Identification Studies, 118 Psychol. Bull. 315, 322 (1995).


30 See Wells & Bradfield, Distortions in Eyewitnesses' Recollections: Can the Postidentification–Feedback Effect Be
Moderated?, 10 Psychol. Sci. 138, 138 (1999) (“The idea that confirming feedback would lead to confidence inflation is not
surprising. What is surprising, however, is that confirming feedback that is given after the identification leads eyewitnesses
to misremember how confident they were at the time of the identification”). See also Commonwealth v. Collins, 470 Mass.
255, 263 n. 10, 21 N.E.3d 528 (2014), quoting National Research Council of the National Academies, Identifying the
Culprit: Assessing Eyewitness Identification 75 (2014) (pending publication) (“[I]n-court confidence statements may ... be
less reliable than confidence judgments made at the time of an initial out-of-court identification.... The confidence of an
eyewitness may increase by the time of the trial as a result of learning more information about the case, participating in
trial preparation, and experiencing the pressures of being placed on the stand”).


31 “Because ‘a witness's confidence in the accuracy of his identification grows once he learns that the police believe he
made the correct identification,’ we have previously announced that we ‘expect’ police to use protocols for photographic
arrays that include a ‘procedure requir[ing] the administrator to ask the witness to state, in his or her own words, how
certain he or she is of any identification.’ ” Collins, supra at 263 n. 11, 21 N.E.3d 528, quoting Commonwealth v. Silva–
Santiago, 453 Mass. 782, 791, 798, 906 N.E.2d 299 (2009).


32 See Cutler, Penrod, & Dexter, Juror Sensitivity to Eyewitness Identification Evidence, 14 Law & Hum. Behav. 185, 190
(1990) (mock-jury experiment showed jurors “gave disproportionate weight to the confidence of the witness”); Wells,
Lindsay, & Ferguson, Accuracy, Confidence, and Juror Perceptions in Eyewitness Identification, 64 J. Applied Psychol.
440, 446 (1979) (“The data indicate that although jurors' decisions to believe the witness are highly related to their ratings
of the witnesses' confidence, the confidence-accuracy relationship is very poor”).


33 In another experiment, 509 active duty military personnel in military survival school training were subjected to high- or
low-stress interrogations. See Morgan, Hazlett, Doran, Garrett, Hoyt, Thomas, Baranoski, & Southwick, Accuracy of
Eyewitness Memory for Persons Encountered During Exposure to Highly Intense Stress, 27 Int'l J.L. & Psychiatry 265,
267–268 (2004). When subjects were asked to identify the interrogator in a lineup or photographic array, “the accuracy of
eyewitness recognition ... for the interrogator appeared to be greater for the low-, compared to the high-stress condition.”
Id. at 272. “These data provide robust evidence that eyewitness memory for persons encountered during events that are
personally relevant, highly stressful, and realistic in nature may be subject to substantial error.” Id. at 274. See Morgan,
Southwick, Steffian, Hazlett, & Loftus, Misinformation Can Influence Memory for Recently Experienced, Highly Stressful
Events, 36 Int'l J.L. & Psychiatry 11, 16 (2013) (similar study of military personnel at survival school found that “human
memory for realistic, recently experienced stressful events is subject to substantial error. In addition, ... memories for
stressful events are also highly vulnerable to modification by exposure to misinformation”).


34 See also Loftus & Zanni, Eyewitness Testimony: The Influence of the Wording of a Question, 5 Bull. Psychonomic Soc'y
86, 88 (1975) (changing wording of question from “[d]id you see a broken headlight” to “[d]id you see the broken headlight”
led to more false recognitions [emphasis added] ); Loftus, Leading Questions and the Eyewitness Report, 7 Cognitive
Psychol. 560, 566 (1975) (after watching videotape of vehicle driving on road where there was no barn, 17.3 per cent
of participants who were asked to estimate vehicle's speed “when it passed the barn” claimed to see barn, compared to
2.7 per cent of participants whose question did not mention barn).


35 In one experiment, witnesses who made false identifications at a target-absent lineup were given either confirming
feedback (“Good. You identified the actual suspect”), disconfirming feedback (“Actually, the suspect was number ____”),
or no feedback. Wells & Bradfield, “Good, You Identified the Suspect”: Feedback to Eyewitnesses Distorts Their Reports
of the Witnessing Experience, 83 J. Applied Psychol. 360, 363 (1998). Not only did confirmatory feedback affect witness
reports of how certain they were at the time of the identification, but it also distorted “their reports of the witnessing
experience.” Id. at 367. Witnesses receiving confirming feedback reported “a better view of the culprit, a greater ability to
make out details of the face, greater attention to the event, [and] a stronger basis for making an identification,” compared
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to witnesses receiving no feedback. Id. at 366. Additionally, a meta-analysis of ten published and four unpublished
studies, totaling approximately 2,400 participants, showed that participants who received confirming feedback “expressed
significantly more retrospective confidence in their decision compared with participants who received no feedback” and
“significantly inflate[d] their reports to suggest better witnessing conditions at the time of the crime, stronger memory at
the time of the lineup, and sharper memory abilities in general.” Douglass & Steblay, Memory Distortion in Eyewitnesses:
A Meta–Analysis of the Post-identification Feedback Effect, 20 Applied Cognitive Psychol. 859, 863–865 (2006). See
Crayton, supra at 239 n. 15, 21 N.E.3d 157, quoting Wells & Quinlivan, Suggestive Eyewitness Identification Procedures
and the Supreme Court's Reliability Test in Light of Eyewitness Science: 30 Years Later, 33 Law & Hum. Behav. 1, 12
(2009) (suggestive confirmatory effect “is stronger for mistaken eyewitnesses than it is for accurate eyewitnesses, thereby
making inaccurate eyewitnesses look more like accurate eyewitnesses and undermining the certainty-accuracy relation”).


36 When pairs of subjects viewed a crime and discussed who they believed was the culprit, researchers concluded that “post-
identification feedback does not have to be presented by the experimenter or an authoritative figure (e.g. police officer)
in order to affect a witness'[s] subsequent crime-related judgments.” Skagerberg, Co–Witness Feedback in Line–Ups,
21 Applied Cognitive Psychol. 489, 494 (2007). When the cowitnesses agreed with one another, they reported having
better views of the culprit, higher certainty, and more willingness to testify compared to cowitnesses who disagreed on
the culprit's identity—even though none of the photographic arrays showed the actual suspect. Id. at 493–495.


37 “Unconscious transference” is a similar phenomenon that occurs “when a witness confuses a person seen at or near the
crime scene with the actual perpetrator.” Study Group Report, supra at 31, quoting Special Master's Report, supra at
46. In one experiment, witnesses were asked to identify the assailant from a target-absent lineup containing an innocent
bystander they had seen previously near the crime scene; witnesses “were nearly three times more likely to misidentify the
bystander than were control subjects.” Ross, Ceci, Dunning, & Toglia, Unconscious Transference and Mistaken Identity:
When a Witness Misidentifies a Familiar but Innocent Person, 79 J. Applied Psychol. 918, 923 (1994). “Regardless of
the content of the lineup (bystander present or assailant present), a majority of the transference subjects thought the
assailant and the bystander were the same person who was seen in two different places.” Id. at 924. However, we
recognize that there is less conclusive support for unconscious transference, and it is not clear still how or why it occurs.
Id. at 919, 929–930.


38 A recent experimental study of the New Jersey model jury instructions revealed that they did not improve jurors' ability
to distinguish between “weak” and “strong” eyewitness testimony; rather, the enhanced instructions “caused jurors to
indiscriminately discount testimony.” Papailiou, Yokum, & Robertson, The Novel New Jersey Eyewitness Instruction
Induces Skepticism But Not Sensitivity, Arizona Legal Studies Discussion Paper No. 14–17, at 22 (Aug. 2014). “[U]se
of the novel New Jersey instruction substantially reduced the likelihood that the defendant would be found guilty, but
its reducing effect was the same regardless of whether the eyewitness identification testimony was weak or strong.”
Id. at 12–13. See also Vermont Model Criminal Jury Instructions, Reporter's Note (Aug. 2012), available at http://
vtjuryinstructions.org/? page_id=662 [http://perma.cc/8WFD–42AF] (last visited Jan. 8, 2015) (drafters of Vermont model
instructions recognized that “the general approach to eyewitness identification may be evolving” but cautioned “against
using a longer instruction on eyewitness identification”). Our provisional jury instruction is approximately 1,000 words
shorter than the comparable New Jersey model jury instruction.


1 The following jury instruction has not been adopted as an official model. Rather, it is a provisional instruction that trial
courts should use until we adopt a model instruction after soliciting comments from the public.


2 See Supreme Judicial Court Study Group on Eyewitness Evidence: Report and Recommendations to the Justices 15
(July 25, 2013), available at http://www.mass.gov/courts/docs/sjc/docs/eyewitness–evidence–report–2013. pdf [http://
perma.cc/WY4M–YNZN] (last visited Jan. 8, 2015) (Study Group Report), quoting Report of the Special Master, State
vs. Henderson, N.J. Supreme Ct., Docket No. A–8–08 (June 10, 2010), at 9 (Special Master's Report) (“The central
precept is that memory does not function like a videotape, accurately and thoroughly capturing and reproducing a person,
scene or event.... Memory is, rather[,] a constructive, dynamic and selective process”); State v. Henderson, 208 N.J. 208,
245, 27 A.3d 872 (2011); State v. Lawson, 352 Or. 724, 771, 291 P.3d 673 (2012) (Appendix). See also E.F. Loftus,
J.M. Doyle, & J.E. Dysart, Eyewitness Testimony: Civil and Criminal § 2–2, at 14 (5th ed. 2013) (Loftus et al.); Brigham,
Wasserman, & Meissner, Disputed Eyewitness Identification Evidence: Important Legal and Scientific Issues, 36 Ct.
Rev., no. 2, 1999, at 13.


3 See Study Group Report, supra at 16, quoting Henderson, 208 N.J. at 245, 27 A.3d 872 (“Three stages are involved in
forming a memory: stages: ‘acquisition—“the perception of the original event”; retention—“the period of time that passes
between the event and the eventual recollection of a particular piece of information”; and retrieval—the “stage during
which a person recalls stored information” ’ ”).
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4 For a detailed discussion of the three stages of memory and how those stages may be affected, see Study Group
Report, supra at 16; National Research Council of the National Academies, Identifying the Culprit: Assessing Eyewitness
Identification 40–46 (2014) (pending publication) (National Academies) (“Encoding, storage, and remembering are not
passive, static processes that record, retain, and divulge their contents in an informational vacuum, unaffected by outside
influences”). See also State v. Guilbert, 306 Conn. 218, 235–236, 49 A.3d 705 (2012); Henderson, 208 N.J. at 247, 27
A.3d 872; Loftus et al., supra at § 2–2, at 15 (“Numerous factors at each stage affect the accuracy and completeness
of an eyewitness account”).


5 See Study Group Report, supra at 30, quoting Lawson, 352 Or. at 775 (Appendix), 291 P.3d 673 (“[S]tudies confirm
that the use of a disguise negatively affects later identification accuracy. In addition to accoutrements like masks and
sunglasses, studies show that hats, hoods, and other items that conceal a perpetrator's hair or hairline also impair a
witness's ability to make an accurate identification”); Henderson, 208 N.J. at 266, 27 A.3d 872 (“Disguises and changes
in facial features can affect a witness'[s] ability to remember and identify a perpetrator”); State v. Clopten, 223 P.3d 1103,
1108 (Utah 2009) (“[A]ccuracy is significantly affected by factors such as the amount of time the culprit was in view,
lighting conditions, use of a disguise, distinctiveness of the culprit's appearance, and the presence of a weapon or other
distractions”); Wells & Olson, Eyewitness Testimony, 54 Ann. Rev. Psychol. 277, 281 (2003) (Wells & Olson) (“Simple
disguises, even those as minor as covering the hair, result in significant impairment of eyewitness identification”). See
also Cutler, A Sample of Witness, Crime, and Perpetrator Characteristics Affecting Eyewitness Identification Accuracy,
4 Cardozo Pub.L. Pol'y & Ethics J. 327, 332 (2006) (“In data from over 1300 eyewitnesses, the percentage of correct
judgments on identification tests was lower among eyewitnesses who viewed perpetrators wearing hats [44%] than
among eyewitnesses who viewed perpetrators whose hair and hairlines were visible [57%]”); Patterson & Baddeley,
When Face Recognition Fails, 3 J. Experimental Psychol. 406, 410 (1977).


6 See Study Group Report, supra at 30–31, quoting Lawson, 352 Or. at 774, 291 P.3d 673 (“Witnesses are better at
remembering and identifying individuals with distinctive features than they are those possessing average features”);
Clopten, 223 P.3d at 1108; Wells & Olson, supra at 281 (“Distinctive faces are much more likely to be accurately
recognized than nondistinctive faces”); Shapiro & Penrod, Meta–Analysis of Facial Identification Studies, 100 Psychol.
Bull. 139, 140, 145 (1986) (meta-analysis finding that distinctive targets were “easier to recognize than ordinary looking
targets”).


7 See Study Group Report, supra at 29, quoting Henderson, 208 N.J. at 262–263, 27 A.3d 872 (“ ‘Weapon focus' can ...
impair a witness's ability to make a reliable identification and describe what the culprit looks like if the crime is of short
duration”); Guilbert, 306 Conn. at 253, 49 A.3d 705; Lawson, 352 Or. at 771–772 (Appendix), 291 P.3d 673. See also
Kassin, Hosch, & Memon, On the “General Acceptance” of Eyewitness Testimony Research: A New Survey of the
Experts, 56 Am. Psychol. 405, 407–412 (2001) (Kassin et al.) (in 2001 survey, eighty-seven per cent of experts agree that
principle that “[t]he presence of a weapon impairs an eyewitness's ability to accurately identify the perpetrator's face” is
reliable enough to be presented in court); Maass & Köhnken, Eyewitness Identification: Simulating the “Weapon Effect,”
13 Law & Hum. Behav. 397, 405–406 (1989); Steblay, A Meta–Analytic Review of the Weapon Focus Effect, 16 Law
& Hum. Behav. 413, 415–417 (1992) (meta-analysis finding “weapon-absent condition[s] generated significantly more
accurate descriptions of the perpetrator than did the weapon-present condition”); id. at 421 (“To not consider a weapon's
effect on eyewitness performance is to ignore relevant information. The weapon effect does reliably occur, particularly in
crimes of short duration in which a threatening weapon is visible”); Wells & Quinlivan, Suggestive Eyewitness Identification
Procedures and the Supreme Court's Reliability Test in Light of Eyewitness Science: 30 Years Later, 33 Law & Hum.
Behav. 1, 11 (2009). But see National Academies, supra at 64 (recent meta-analysis “shows that the effect of a weapon
on accuracy is slight in actual crimes, slightly larger in laboratory studies, and largest for simulations”).


8 See Study Group Report, supra at 135 (recommending instruction stating, “If the witness had seen the defendant before
the incident, you should consider how many times the witness had seen the defendant and under what circumstances”);
Commonwealth v. Adams, 458 Mass. 766, 770–771, 941 N.E.2d 1127 (2011) (“Traditional identification procedures
such as photographic arrays, showups, and lineups were designed primarily for witnesses who had never before seen
a particular individual, or who may have seen the individual previously but on a limited basis. They are not normally
used, and are not required, for witnesses who know an individual well”). See also Commonwealth v. Pressley, 390 Mass.
617, 619, 457 N.E.2d 1119 (1983) (“There may be cases in which the parties are so well known to each other or so
closely related that under sufficient lighting and with appropriate physical proximity, the identification by the victim is either
true or the victim is lying”); Commonwealth v. Stoddard, 38 Mass.App.Ct. 45, 48, 644 N.E.2d 234 (1995) (no error in
omitting “honest but mistaken” language where “victim knew the defendant as a regular customer of the [gasoline] station
and had encountered him numerous times over a year and one-half”). But see Pezdek & Stolzenberg, Are Individuals'
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Familiarity Judgments Diagnostic of Prior Contact?, 20 Psychol. Crime & L. 302, 306 (2014) (twenty-three per cent of
study participants misidentified subjects with unfamiliar faces as familiar, and only forty-two per cent correctly identified
familiar face as familiar).


9 See Study Group Report, supra at 29, quoting Special Master's Report, supra at 43 (“The scientific literature reports that,
while moderate levels of stress improve cognitive processing and might improve accuracy ..., an eyewitness under high
stress is less likely to make a reliable identification of the perpetrator”); Lawson, 352 Or. at 769 (Appendix), 291 P.3d
673. See also Deffenbacher, Bornstein, Penrod, & McGorty, A Meta–Analytic Review of the Effects of High Stress on
Eyewitness Memory, 28 Law & Hum. Behav. 687, 699 (2004) (finding “considerable support for the hypothesis that high
levels of stress negatively impact both accuracy of eyewitness identification as well as accuracy of recall of crime-related
details”); Morgan, Hazlett, Doran, Garrett, Hoyt, Thomas, Baranoski, & Southwick, Accuracy of Eyewitness Memory for
Persons Encountered During Exposure to Highly Intense Stress, 27 Int'l J.L. & Psychiatry 265, 272–274 (2004). But see
Study Group Report, supra, quoting Henderson, 208 N.J. at 262, 27 A.3d 872 (“There is no precise measure for what
constitutes ‘high’ stress, which must be assessed based on the facts presented in individual cases”).


10 See Study Group Report, supra at 31 (“A witness may have more difficulty identifying a person of a different race
or ethnicity”); Kassin et al., supra at 407–412 (in 2001 survey, ninety per cent of experts agree that principle that
“[e]yewitnesses are more accurate when identifying members of their own race than members of other races” is
reliable enough to be presented in court); Meissner & Brigham, Thirty Years of Investigating the Own–Race Bias
in Memory for Faces: A Meta–Analytic Review, 7 Psychol., Pub. Pol'y, & L. 3, 15 (2001) (meta-analysis of thirty-
nine research articles concluding that participants were “1.4 times more likely to correctly identify a previously viewed
own-race face when compared with performance on other-race faces” and “1.56 times more likely to falsely identify
a novel other-race face when compared with performance on own-race faces”); Wells & Olson, supra at 280–281.
See also Commonwealth v. Zimmerman, 441 Mass. 146, 154–155, 804 N.E.2d 336 (2004) (Cordy, J., concurring);
State v. Cabagbag, 127 Hawai‘i 302, 310–311, 277 P.3d 1027 (2012); Lawson, 352 Or. at 775 (Appendix), 291
P.3d 673; National Academies, supra at 66, citing Grimsley, Innocence Project, What Wrongful Convictions Teach
Us About Racial Inequality, Innocence Blog (Sept. 26, 2012, 2:30 P.M.), at http://www.innocenceproject. org/Content/
What_Wrongful_Convictions_Teach_Us_About_Racial_Inequality.php [http://perma.cc/KX2J–XECN] (last visited Jan. 9,
2015) (“Recent analyses revealed that cross-racial [mis]identification was present in 42 percent of the cases in which an
erroneous eyewitness identification was made”).


11 See Study Group Report, supra at 31–32, quoting Lawson, 352 Or. at 778 (Appendix), 291 P.3d 673 (“The more time that
elapses between an initial observation and a later identification procedure [a period referred to in eyewitness identification
research as a ‘retention interval’] ... the less reliable the later recollection will be.... [D]ecay rates are exponential rather
than linear, with the greatest proportion of memory loss occurring shortly after an initial observation, then leveling off
over time”); National Academies, supra at 11 (“For eyewitness identification to take place, perceived information must be
encoded in memory, stored, and subsequently retrieved. As time passes, memories become less stable”).


12 See Study Group Report, supra at 19 (“Social science research demonstrates that little correlation exists between
witness confidence and the accuracy of the identification”); Lawson, 352 Or. at 777 (Appendix), 291 P.3d 673 (“Despite
widespread reliance by judges and juries on the certainty of an eyewitness's identification, studies show that, under most
circumstances, witness confidence or certainty is not a good indicator of identification accuracy”); Clopten, 223 P.3d at
1108. See also Commonwealth v. Cruz, 445 Mass. 589, 597–600, 839 N.E.2d 324 (2005); Commonwealth v. Santoli, 424
Mass. 837, 845–846, 680 N.E.2d 1116 (1997); Commonwealth v. Jones, 423 Mass. 99, 110 n. 9, 666 N.E.2d 994 (1996).


13 See Commonwealth v. Crayton, 470 Mass. 228, 239, 21 N.E.3d 157 (2014) (“Social science research has shown that a
witness's level of confidence in an identification is not a reliable predictor of the accuracy of the identification, especially
where the level of confidence is inflated by its suggestiveness”); Henderson, 208 N.J. at 254, 27 A.3d 872 (“Confirmatory
feedback can distort memory. As a result, to the extent confidence may be relevant in certain circumstances, it must
be recorded in the witness'[s] own words before any possible feedback”); Lawson, 352 Or. at 745, 291 P.3d 673
(“Retrospective self-reports of certainty are highly susceptible to suggestive procedures and confirming feedback, a factor
that further limits the utility of the certainty variable”); Wells & Bradfield, Distortions in Eyewitnesses' Recollections: Can
the Postidentification–Feedback Effect Be Moderated?, 10 Psychol. Sci. 138, 138 (1999) (“The idea that confirming
feedback would lead to confidence inflation is not surprising. What is surprising, however, is that confirming feedback
that is given after the identification leads eyewitnesses to misremember how confident they were at the time of the
identification”).


14 See Study Group Report, supra at 21–22; Special Master's Report, supra at 30–31 (“An extensive body of studies
demonstrates that the memories of witnesses for events and faces, and witnesses' confidence in their memories, are
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highly malleable and can readily be altered by information received by witnesses both before and after an identification
procedure”); Lawson, 352 Or. at 786 (Appendix), 291 P.3d 673 (“The way in which eyewitnesses are questioned or
converse about an event can alter their memory of the event”).


15 See Study Group Report, supra at 22, quoting Henderson, 208 N.J. at 255, 27 A.3d 872 (postidentification feedback
“affects the reliability of an identification in that it can distort memory, create a false sense of confidence, and alter a
witness'[s] report of how he or she viewed an event”); Special Master's report, supra at 33 (“A number of studies have
demonstrated that witnesses' confidence in their identifications, and their memories of events and faces, are readily
tainted by information that they receive after the identification procedure”). See also Commonwealth v. Collins, 470 Mass.
255, 263, 21 N.E.3d 528 (2014) (“Where confirmatory feedback artificially inflates an eyewitness's level of confidence in
his or her identification, there is also a substantial risk that the eyewitness's memory of the crime at trial will ‘improve’ ”).


16 See Study Group Report, supra at 117, 136 n. 4, citing Principles of Neural Science, Box 62–1, at 1239 (Kandel, Schwartz,
& Jessell eds., 2000); Clark, Marshall, & Rosenthal, Lineup Administrator Influences on Eyewitness Identification
Decisions, 15 J. Experimental Psychol.: Applied 63, 72 (2009) (“Most witnesses appeared to be unaware of the influence”
of lineup administrator in staged experiment).


17 See Henderson, 208 N.J. at 253, 27 A.3d 872 (“Confirmatory or post-identification feedback presents the same risks.
It occurs when police signal to eyewitnesses that they correctly identified the suspect”); Lawson, 352 Or. at 777–778
(Appendix), 291 P.3d 673; Hope, Ost, Gabbert, Healey, & Lenton, “With a Little Help from My Friends ...”: The Role
of Co–Witness Relationship in Susceptibility to Misinformation, 127 Acta Psychologica 476, 481 (2008); Skagerberg,
Co–Witness Feedback in Line-ups, 21 Applied Cognitive Psychol. 489, 494 (2007) (“post-identification feedback does
not have to be presented by the experimenter or an authoritative figure [e.g. police officer] in order to affect a witness'
subsequent crime-related judgments”).


18 See Study Group Report, supra at 21–22; Henderson, 208 N.J. at 255, 27 A.3d 872; Lawson, 352 Or. at 744, 291
P.3d 673. See also Douglass & Steblay, Memory Distortion in Eyewitnesses: A Meta–Analysis of the Post–Identification
Feedback Effect, 20 Applied Cognitive Psychol. 859, 863–65 (2006) (participants who received confirming feedback
“expressed significantly more retrospective confidence in their decision compared with participants who received no
feedback”); Wells & Bradfield, “Good, You Identified the Suspect”: Feedback to Eyewitnesses Distorts Their Reports
of the Witnessing Experience, 83 J. Applied Psychol. 360, 366–367 (1998) (witnesses receiving confirming feedback
reported “a better view of the culprit, a greater ability to make out details of the face, greater attention to the event,
[and] a stronger basis for making an identification” compared to witnesses receiving no feedback); Wells & Bradfield,
Distortions in Eyewitnesses' Recollections: Can the Postidentification–Feedback Effect Be Moderated?, 10 Psychol. Sci.
138, 138 (1999); National Academies, supra at 64 (“Research has ... shown that ... if an eyewitness hears information
or misinformation from another person before law enforcement involvement, his or her recollection of the event and
confidence in the identification can be altered ...”).


19 See Steblay, Wells, & Douglass, The Eyewitness Post Identification Feedback Effect 15 Years Later: Theoretical and
Policy Implications, 20 Psychol. Pub. Pol. & L. 1, 10 (2014) (significant but smaller postidentification feedback effect
on accurate eyewitnesses compared to inaccurate eyewitnesses). See also Allan, Midjord, Martin, & Gabbert, Memory
Conformity and the Perceived Accuracy of Self Versus Other, 40 Memory & Cognition 280, 285 (2011) (study participants
with least amount of time to view initial event, and who were told that their partner had twice as long to view same event,
were most likely to conform their memory to their partner's recollection); Deffenbacher, Bornstein, & Penrod, Mugshot
Exposure Effects: Retroactive Interference, Mugshot Commitment, Source Confusion, and Unconscious Transference,
30 Law & Hum. Behav. 287, 288 (2006) (bias from mugshot exposure “is all the more problematic when viewing of the
perpetrator has occurred under less than optimal viewing conditions”). Cf. Wells & Olson, supra at 283 (when accuracy
is low due to poor witnessing conditions, certainty-accuracy relationship is less correlated).


20 See Commonwealth v. Silva–Santiago, 453 Mass. 782, 797–798, 906 N.E.2d 299 (2009) (“What is practicable in nearly
all circumstances is a protocol to be employed before a photographic array is provided to an eyewitness, making clear to
the eyewitness, at a minimum that he will be asked to view a set of photographs; the alleged wrongdoer may or may not
be in the photographs depicted in the array; it is just as important to clear a person from suspicion as to identify a person
as the wrongdoer; individuals depicted in the photographs may not appear exactly as they did on the date of the incident
because features such as weight and head and facial hair are subject to change; regardless of whether an identification
is made, the investigation will continue; and the procedure requires the administrator to ask the witness to state, in his
or her own words, how certain he or she is of any identification”).



http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2029298910&pubNum=0004645&originatingDoc=I82f614389a4a11e4a795ac035416da91&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2025930085&pubNum=0007691&originatingDoc=I82f614389a4a11e4a795ac035416da91&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2035062489&pubNum=0007902&originatingDoc=I82f614389a4a11e4a795ac035416da91&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2035062489&pubNum=0007902&originatingDoc=I82f614389a4a11e4a795ac035416da91&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2025930085&pubNum=0007691&originatingDoc=I82f614389a4a11e4a795ac035416da91&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2029298910&pubNum=0004645&originatingDoc=I82f614389a4a11e4a795ac035416da91&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2029298910&pubNum=0004645&originatingDoc=I82f614389a4a11e4a795ac035416da91&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2025930085&pubNum=0007691&originatingDoc=I82f614389a4a11e4a795ac035416da91&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2029298910&pubNum=0004645&originatingDoc=I82f614389a4a11e4a795ac035416da91&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2029298910&pubNum=0004645&originatingDoc=I82f614389a4a11e4a795ac035416da91&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2025930085&pubNum=0000583&originatingDoc=I82f614389a4a11e4a795ac035416da91&refType=RP&fi=co_pp_sp_583_283&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_583_283

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2018829500&pubNum=0000578&originatingDoc=I82f614389a4a11e4a795ac035416da91&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)





Com. v. Gomes, 470 Mass. 352 (2015)


22 N.E.3d 897


 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 22


21 See Commonwealth v. Walker, 460 Mass. 590, 604, 953 N.E.2d 195 (2011) (“Unless there are exigent or extraordinary
circumstances,” photographic array should not contain fewer than five fillers for every suspect). See also Henderson, 208
N.J. at 251, 27 A.3d 872 (live lineups should also employ minimum of five fillers).


22 See Wells & Olson, supra at 287 (“Ideally, lineup fillers would be chosen so that an innocent suspect is not mistakenly
identified merely from ‘standing out,’ and so that a culprit does not escape identification merely from blending in”); Silva–
Santiago, 453 Mass. at 795, 906 N.E.2d 299, quoting Commonwealth v. Melvin, 399 Mass. 201, 207 n. 10, 503 N.E.2d
649 (1987) (“we ‘disapprove of an array of photographs which distinguishes one suspect from all the others on the basis
of some physical characteristic’ ”). See also Henderson, 208 N.J. at 251, 27 A.3d 872; Lawson, 352 Or. at 781, 291 P.3d
673; Malpass, Tredoux, & McQuiston–Surrett, Lineup Construction and Lineup Fairness, in 2 Handbook of Eyewitness
Psychology 156 (2007) (“Decades of empirical research suggest that mistaken eyewitness identifications are more likely
to occur when the suspect stands out in a lineup”).


23 See Silva–Santiago, 453 Mass. at 797, 906 N.E.2d 299 (“we acknowledge that [a double-blind procedure] is the better
practice because it eliminates the risk of conscious or unconscious suggestion”); Guilbert, 306 Conn. at 237–238, 49
A.3d 705 (courts across country accept that “identifications are likely to be less reliable in the absence of a double-blind,
sequential identification procedure”); Henderson, 208 N.J. at 249, 27 A.3d 872 (“The consequences are clear: a non-blind
lineup procedure can affect the reliability of a lineup because even the best-intentioned, non-blind administrator can act
in a way that inadvertently sways an eyewitness trying to identify a suspect”). See also National Academies, supra at 18
(“As an alternative to a ‘double-blind’ array, some departments use ‘blinded’ procedures. A blinded procedure prevents
an officer from knowing when the witness is viewing a photo of the suspect, but can be conducted by the investigating
officer”); id. at 73 (“The committee recommends blind [double-blind or blinded] administration of both photo arrays and live
lineups and the adoption of clear, written policies and training on photo array and live lineup administration. Police should
use blind procedures to avoid the unintentional or intentional exchange of information that might bias an eyewitness”).


24 See Clark, Marshall, & Rosenthal, Lineup Administrator Influences on Eyewitness Identification Decisions, 15 J.
Experimental Psychol. Applied 63, 74 (2009) (subtle, nondirective statements by lineup administrator “can lead a
witness to make an identification, particularly when the perpetrator was not present”); Malpass & Devine, Eyewitness
Identification: Lineup Instructions and the Absence of the Offender, 66 J. Applied Psychol. 482, 486–487 (1981) (where
subject witnesses were asked to identify assailant in staged experiment, “[c]hanging the instruction from biased [suspect is
present in lineup] to unbiased [suspect may or may not be present] resulted in fewer choices and fewer false identifications
without a decrease in correct identifications”).


25 See Study Group Report, supra at 26, citing Special Master's Report, supra at 29 (showups carry their own risks of
misidentification “due to the fact that only one person is presented to the witness”); Lawson, 352 Or. at 742–743, 291 P.3d
673 (“A ‘showup’ is a procedure in which police officers present an eyewitness with a single suspect for identification, often
[but not necessarily] conducted in the field shortly after a crime has taken place. Police showups are generally regarded
as inherently suggestive—and therefore less reliable than properly administered lineup identifications—because the
witness is always aware of whom police officers have targeted as a suspect”); Dysart & Lindsay, Show-up Identifications:
Suggestive Technique or Reliable Method?, in 2 Handbook of Eyewitness Psychology 141 (2007) (“Overall, show-ups
[fare] poorly when compared with line-ups. Correct identification rates are equal and false identification rates are about
two to three times as high with show-ups compared with line-ups”). See also Silva–Santiago, 453 Mass. at 797, 906
N.E.2d 299; Commonwealth v. Martin, 447 Mass. 274, 279, 850 N.E.2d 555 (2006) (“One-on-one identifications are
generally disfavored because they are viewed as inherently suggestive”).


26 See Crayton, 470 Mass. at 235–236, 21 N.E.3d 157 (“there is generally ‘good reason’ [to conduct showup] where the
showup identification occurs within a few hours of the crime, because it is important to learn whether the police have
captured the perpetrator or whether the perpetrator is still at large, and because a prompt identification is more likely to
be accurate when the witness's recollection of the event is still fresh”); Study Group Report, supra at 141 n. 30, quoting
Special Master's Report, supra at 29 (“The research shows, in fact, that the risk of misidentification is not heightened if
a showup is conducted immediately after the witnessed event, ideally within two hours: the benefits of a fresh memory
seem to balance the risks of undue suggestion”). See also Dysart & Lindsay, The Effects of Delay on Eyewitness
Identification Accuracy: Should We Be Concerned?, in 2 Handbook of Eyewitness Psychology 370 (2007) (showups
become particularly unreliable after twenty-four hours, rather than two hours).


27 See Study Group Report, supra at 25, quoting Special Master's Report, supra at 27–28 (“The problem is that successive
views of the same person create uncertainty as to whether an ultimate identification is based on memory of the original
observation or memory from an earlier identification procedure”); Henderson, 208 N.J. at 255, 27 A.3d 872; Deffenbacher,
Bornstein, & Penrod, Mugshot Exposure Effects: Retroactive Interference, Mugshot Commitment, Source Confusion, and
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Unconscious Transference, 30 Law & Hum. Behav. 287, 306 (2006) (“prior mugshot exposure decreases accuracy at a
subsequent lineup, both in terms of reductions in rates for hits and correct rejections as well as in terms of increases in
the rate for false alarms”). See also Simmons v. United States, 390 U.S. 377, 383–384, 88 S.Ct. 967, 19 L.Ed.2d 1247
(1968); Commonwealth v. Scott, 408 Mass. 811, 826, 564 N.E.2d 370 (1990).


End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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Synopsis
Background: Defendant was convicted in the Superior
Court Department, Suffolk County, Raymond J.,
Brassard, J., of murder in the first degree, armed assault
with intent to murder, and possession of an unlicensed
firearm. Defendant appealed.


Holdings: The Supreme Judicial Court, Gants, J., held
that:


[1] identification procedure involving simultaneous
display of photographs consisting only of suspects was not
unnecessarily suggestive;


[2] police should not show an eyewitness a photographic
array that contains fewer than five fillers for every suspect
photograph;


[3] defendant was not entitled to suppression of pretrial
identification evidence on the ground of unreliability;


[4] hearsay statements integral to eyewitness identification
evidence were admissible;


[5] judge acted within his discretion in limiting use of
certain hearsay evidence of third-party culpability;


[6] evidence that defendant had sold crack cocaine was
relevant to show motive; and


[7] evidence supported conviction for armed assault with
intent to murder under the attempted battery theory.


Affirmed.


Attorneys and Law Firms


**199  James L. Sultan, Boston, for the defendant.


Kathleen Celio, Assistant District Attorney, for the
Commonwealth.


Present: IRELAND, C.J., SPINA, CORDY,
BOTSFORD, GANTS, DUFFLY, & LENK, JJ.


Opinion


GANTS, J.


*591  A jury in the Superior Court convicted the
defendant of murder in the first degree on theories of
deliberate premeditation and extreme atrocity or cruelty
for the shooting death of Francis Stephens. The defendant
was also convicted of the armed assault with intent to
murder of Jose Astacio, who was shot but not killed, and
possession of an unlicensed firearm. A codefendant, Willie


Johnson, was acquitted on all charges. 1  Represented by
new counsel, the defendant filed a motion for a new trial
on the ground of ineffective assistance of counsel. The
motion was denied after an evidentiary hearing by the
same judge who had presided at trial.


In this consolidated appeal, the defendant argues
that he should be granted a new trial because his
attorney was ineffective in failing to move to suppress
an improperly suggestive and unreliable out-of-court
identification, in failing to object to the admission of
hearsay with the out-of-court identification, in failing to
object to the prosecutor's characterization of the out-of-
court identification in closing argument, and in failing
to introduce evidence of a third-party confession. In
addition, the defendant claims that the judge erred in
limiting the jury's use of exculpatory evidence of third-
party culprits, in admitting evidence of the defendant's
participation in drug dealing, and in *592  failing to give
an alibi instruction. The defendant also claims that he is
entitled to reversal of the guilty verdict on the indictment
charging armed assault with intent to murder because the
evidence was insufficient as a matter of law to support a
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finding of guilt as a principal. We affirm the convictions
and the denial of the motion for a new trial. After a
complete review of the record, we also conclude that there
is no basis **200  to exercise our power under G.L. c. 278,
§ 33E, to reduce his murder conviction to a lesser degree
of guilt or to order a new trial.


Background. We summarize the evidence in detail,
considering it in the light most favorable to the
Commonwealth, and reserving certain details for our
analysis of the issues raised on appeal.


In September, 2000, the defendant and codefendant
belonged to a gang from the Franklin Hill area in the
Dorchester section of Boston known as the Franklin Hill
Giants (Franklin Hill) that was engaged in escalating
retaliatory violence with another neighborhood gang
from the Esmond Street area (Esmond Street). After
someone from Franklin Hill was stabbed while walking
on Esmond Street on September 9, Kenie Smith, a senior
member of Esmond Street, and Richard Green, a senior
member of Franklin Hill, met to discuss the situation,
in the presence of other gang members, including the
defendant. After Green threatened Smith, and Smith
made a move to his jacket, the defendant reached into his
waistband and did something that sounded as though he
were cocking a revolver. On September 12, an Esmond
Street gang member was shot, and later that evening, a
Franklin Hill gang member was shot. On September 16, at
approximately 1 P.M., Smith was driving with three other
Esmond Street gang members in a minivan when they
spotted Green. Smith pulled in front of Green's vehicle,
and someone from his minivan fired four to five shots into
the windshield of Green's car, wounding Green.


Green was the “head man” of the Franklin Hill gang,
supplied crack cocaine for sale by gang members, and
determined which gang member was allowed to sell drugs
on which neighborhood street. After the shooting of
Green, several members of Franklin Hill, including the
defendant, gathered at Akia Cheshire's apartment, where
the defendant, among others, lived. Later that afternoon,
the defendant suggested to Sharod Clark, *593  another
Franklin Hill gang member, that they should go to the
Esmond Street area to “kill anybody over there.” Clark
responded that he was “not in on this one.”


That afternoon, the defendant asked Terrance Dotson,
who was friendly with Franklin Hill members, whether he


would put gasoline in a Toyota Cressida automobile that
Dotson had recently stolen and leave it for the defendant.
Dotson followed his direction. At about 7 P.M., Dotson
saw the defendant get into the Toyota automobile with
Kyrone Childers.


Shortly thereafter, the defendant, wearing a black hooded
sweatshirt, black gloves, and a black “skullie” cap, was
driving the Toyota with the codefendant, Willie Johnson,
now in the passenger seat, and stopped when he saw Clark,
who was standing on the street with two companions. The
defendant once more asked Clark to go “up the street with
them.” This time, Clark and his two companions followed


in Clark's vehicle. 2


Clark testified at trial that the two cars drove to Glenway
Street, with the defendant's car in the lead. They saw
three men talking together near the corner of Glenway


and Harlem Streets, in Esmond Street territory. 3  The
codefendant started **201  firing shots at the men, and
Clark's car pulled in front of the Toyota to block traffic.
One of the men ran into a nearby store. Another man
(Astacio), after being shot in the leg, rolled under a parked


van. 4  The third man (Stephens) fell onto the sidewalk.
Clark testified that the defendant stopped the car, got
out, and walked toward the man lying on the sidewalk,
firing downward multiple times with a nine millimeter
firearm. Immediately after the shooting, the defendant
drove the Toyota to the top of Fowler Street, a block
away from where the shootings occurred. The defendant
and codefendant abandoned the vehicle with the engine
running. Clark told them to put the two firearms used in
the shooting in his car, and he later hid them in a hamper
at his aunt's house. *594  Clark sold one of the guns but


retrieved it when the defendant demanded it back. 5


[1]  [2]  At around 8:15 P.M., police officers and
paramedics arrived on the scene and found Stephens lying
face down on the sidewalk with multiple gunshot wounds


to his head and torso that proved fatal. 6  Astacio had
been shot in the right thigh, but he recovered from his
wounds. Police officers at the scene recovered twenty-
six nine millimeter shell casings fired from two different


**202  nine millimeter firearms. 7


*595  Michael Boyd testified that approximately one
week after the shooting of Green, while Boyd was in
the custody of the Department of Youth Services, he
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spoke by telephone with the defendant, who was a
friend. The defendant asked whether he could vote if
he was “on the run” for a “body” or for “one of those
things,” phrases that Boyd understood to mean that the
defendant had killed someone. After Boyd's release from
the custody of the Department of Youth Services in
February, 2001, while Boyd was living with the defendant
and the defendant's girl friend, the defendant told Boyd
of his involvement in the shootings and gave a number of
details: that the assaults were in revenge for the shooting
of Green; that there was a meeting at Cheshire's apartment
after Green was shot; that he “sent a guy named Terrence”
to get a car and provided money to put gasoline in it; that
the defendant drove the car during the shooting and got
out of the car; that nine millimeter guns were used in the
shooting; that after the shooting the defendant gave the
guns to Clark, but Clark sold one of the guns to pay off a
debt, which caused a problem between the defendant and
Clark because the defendant wanted the gun returned to
him. The defendant also told Boyd that the person he shot
lived in the Esmond Street area but was not an Esmond
Street gang member. He added that this “didn't matter
because we had [a] beef with them anyway,” and “it was
revenge.”


At the crime scene, a man who refused to identify himself
told police officers that he witnessed the shooting while
he was driving his children home. The individual was
later identified by a police officer as Sylvester Harrison.
Approximately five months after the shooting, on
February 13, 2001, Detectives John Martel and Michael
Primm of the Boston police department interviewed
Harrison at his home and showed him an array of twelve
photographs. Detective Martel testified that Harrison
did not make a positive identification but picked out
two individuals that “look like the two people that
were in the *596  vehicle.” Harrison told the detectives
that he saw the person depicted in photograph number
two (the defendant) operate a black Toyota, and “[h]e
observed [this person] as being the shooter coming out
of the vehicle and shooting at two individuals that were
on the sidewalk.” Harrison said the person depicted in
photograph number four (who was not the codefendant)
was “the passenger of the vehicle.”


Harrison testified at trial that on September 16, 2000,
he was driving on Page Street toward the intersection of
Glenway and Harlem Streets, when he heard shots coming


from Glenway Street. 8  After hearing the shots, he drove


in reverse on Page Street, away from Glenway Street, but,
after taking a few turns, drove on Glenway Street past
the intersection of Glenway, Page, and Harlem Streets,
the very intersection from where the shots came. Driving
past this intersection, Harrison saw someone “[o]n the
ground ... [b]y the store on Glenway.” After taking his first
**203  right on Fowler Street and dropping his children


off at their home on that street, he spoke to police officers
at the scene to tell them that a car, which he thought had
crashed against another car, was blocking the middle of


Fowler Street. 9


Harrison testified that “[t]he bottom line to me is I didn't
see who shot the person. I never seen the people's face.”
Pointing at the two defendants, he said, “I never seen that
man or that man before in my life.” Harrison said the
police officers came to his house late one evening and
showed him an array of photographs that they described
as “a gang.” The officers pressured him to identify
suspects from the array and urged him to “guess” whom
he might have seen, even though police officers knew
at the time that he was intoxicated. Much of Harrison's
testimony contradicted itself. He said he had not selected
any photographs from the array but admitted that he had
told the grand jury that he had, explaining that he selected
two photographs from the array when he got “tired” of the
police officers' persistence. He said he “did not see their
face” and that his “head was turned backwards,” but he
conceded that he saw “a quick image.” He said he did
*597  not see anybody shoot, then admitted that he did


see someone shooting “for a second” and that the man
who he saw shooting was the same man who drove the


car. 10


The key witnesses against the defendant—Clark, Dotson,
and Boyd—each arguably had received benefit or
expected to benefit from their cooperation with the
Commonwealth in the investigation. Clark first told police
about his role in the shooting after he had been arrested
while in possession of a nine millimeter semiautomatic
firearm with a large capacity feeding device and faced
prosecution as an armed career criminal. Clark's armed
career criminal charge was dismissed, and he was not
prosecuted for his role in the shooting of Stephens and
Astacio. Dotson had a pending armed robbery case when
he testified before the grand jury, to which he later pleaded
guilty and served eighteen months, and at the time of trial
he was in jail awaiting trial on another pending criminal
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case. 11  Boyd first spoke with the police about this case
after he had been arrested on counterfeiting charges in
November, 2003, while he was on probation, and he
received financial assistance to move outside the Boston
area because of his cooperation in this case.


After three days of deliberation, the jury sent a note to the
judge that stated, in pertinent part, “We are deadlocked
on our decision. Our decision is not unanimous, two
individual[s] on opposite sides claim nothing will ever
change their view.” The judge, after consulting with trial
counsel, dismissed the jury for the day and on the **204
next day delivered an instruction consistent with our
holding in Commonwealth v. Rodriquez, 364 Mass. 87,
101–102, 300 N.E.2d 192 (1973) (Appendix), directing
the jury to continue their deliberations. After returning
to their deliberations, the jury *598  asked if it were
possible to see the notes of Detective Martel's interview
with Harrison in February, 2001. The judge told the jury
that the report was not in evidence and they must rely
on their collective memory of the testimony of Harrison
and Detective Martel. The jury later asked for “further
clarification” on the issues of “witness identification” and
“collective memory and collective consciousness.” The
judge responded by repeating his identification instruction
to the jury. He added that their collective memory should
govern their understanding of the evidence and that the
jury's collective memory need not be unanimous. He
also told the jury that the law does not recognize the
concept of “collective consciousness.” The jury returned
their verdicts on December 9, 2005, after eight days of
deliberation.


[3]  [4]  [5]  Discussion. 1. Ineffective assistance of
counsel. Many of the defendant's claims on appeal rest
on the contention that he was denied the right to
the effective assistance of counsel. Commonwealth v.
Martinez, 425 Mass. 382, 387–388, 681 N.E.2d 818 (1997).
Where, as here, the defendant has been convicted of
murder in the first degree, “we consider his claim of
ineffectiveness of counsel to determine whether there
exists a substantial likelihood of a miscarriage of justice, as
required under G.L. c. 278, § 33E, which is more favorable
to a defendant than the constitutional standard for
determining ineffectiveness of counsel.” Commonwealth
v. Gonzalez, 443 Mass. 799, 808, 824 N.E.2d 843 (2005).
Where defense counsel is claimed to be ineffective because
he failed timely to object during the course of trial, we
determine whether there was error and, if so, whether the


error was “likely to have influenced the jury's conclusion.”
Id., quoting Commonwealth v. Wright, 411 Mass. 678,
682, 584 N.E.2d 621 (1992). “Under this more favorable
standard of review, we consider a defendant's claim even
if the action by trial counsel does not constitute conduct
‘falling measurably below that ... of an ordinary fallible
lawyer.’ ” Commonwealth v. Gonzalez, supra at 808–809,
824 N.E.2d 843, quoting Commonwealth v. MacKenzie,
413 Mass. 498, 517, 597 N.E.2d 1037 (1992). Where
defense counsel made a strategic or tactical decision that
the defendant now challenges, we determine whether
the decision was “manifestly unreasonable” when made,
recognizing that “[m]any decisions of defense counsel
that are characterized in hindsight as errors may have
been reasonable tactical or strategic *599  decisions when
made.” Commonwealth v. Mosher, 455 Mass. 811, 827, 920
N.E.2d 285 (2010). See Commonwealth v. Boateng, 438
Mass. 498, 509, 781 N.E.2d 1207 (2003).


[6]  a. Defense counsel's failure to file a motion to suppress
Harrison's out-of-court identification. The defendant
argues that Harrison's out-of-court identification was
so impermissibly suggestive and so unreliable that any
competent attorney would have moved for its suppression.
After an evidentiary hearing on the motion for a new
trial, in which defendant's trial counsel and Detectives


Martel and Primm testified, 12  the judge issued a 137–
page memorandum of decision in which he concluded
that a motion to suppress would have had only a
“minimal chance of successfully suppressing Harrison's
identification.” In view of this minimal chance, the judge
concluded that the **205  defendant failed to prove that
defense counsel's decision not to file the motion was
manifestly unreasonable when made.


[7]  [8]  In reviewing the judge's denial of the defendant's
motion for a new trial, we first consider, as did the
judge, whether a motion to suppress the identification
likely would have been granted had it been filed.
See Commonwealth v. Comita, 441 Mass. 86, 91, 803
N.E.2d 700 (2004) (where defendant claims ineffective
assistance of counsel for failure to file motion to suppress,
“defendant has to demonstrate a likelihood that the
motion to suppress would have been successful”). Under
art. 12 of the Massachusetts Declaration of Rights, an
out-of-court eyewitness identification is not admissible
where the defendant proves by a preponderance of the
evidence, considering the totality of the circumstances,
that the identification is so unnecessarily suggestive
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and conducive to irreparable misidentification that its
admission would deprive the defendant of his right to
due process. See Commonwealth v. Johnson, 420 Mass.
458, 463–464, 650 N.E.2d 1257 (1995); Commonwealth
v. Thornley, 406 Mass. 96, 98, 546 N.E.2d 350 (1989).
See also Commonwealth v. Silva–Santiago, 453 Mass. 782,


794–795, 906 N.E.2d 299 (2009) (Silva–Santiago ). 13


Based on the evidence at the hearing on the motion for a
new *600  trial, as well as his knowledge of what occurred
at trial, which included Harrison's trial testimony,
the judge found that the defendant failed to prove
that Harrison was intoxicated during the identification
procedure, that the police detectives pressured Harrison
to make selections from the photographic array, or
that the detectives told Harrison that the photographic
array depicted members of a gang. The judge also
found that there was nothing about the photographs
in the array that singled out the defendant and that
the detectives did not suggest or otherwise emphasize
his photograph. Because we conclude, based on our
independent review of the evidence, that the judge's
findings were not clearly erroneous, we accept these
findings and agree that the defendant would not likely
have been successful in proving that the identification
procedure was unnecessarily suggestive.


We come to this conclusion cognizant that the detectives
who conducted the identification procedure did not follow
the protocol that we adopted in Silva–Santiago, **206
supra at 798, 906 N.E.2d 299, for police to use “in
the future” when conducting an identification procedure.
The detectives failed to inform Harrison that the alleged
wrongdoers may or may not be in the photographs
depicted in the array, that it is just as important to
clear a person from suspicion as to identify a person
as the wrongdoer, that the individuals depicted in the
photographs may not appear exactly as they did on the
date of the incident because features such as weight and
head and facial hair are subject to change, and that,
regardless *601  of whether an identification is made, the
investigation will continue. See id. at 797–798, 906 N.E.2d
299. Nor did the police ask the witness to state how certain
he was of his identification, see id. at 798, 906 N.E.2d
299, although Harrison nonetheless volunteered that he
was not positive and that the photographs only “look
like the two people that were in the vehicle.” Because the
identification procedure with Harrison took place before
we provided this guidance in Silva–Santiago, supra, the


detectives cannot be faulted for failing to follow it. See
id. (eyewitness identification admissible despite absence of
protocol or comparable warnings to eyewitness).


[9]  The defendant asks that we revisit our conclusion in
Silva–Santiago, supra at 798–799, 906 N.E.2d 299, that
the choice of a simultaneous rather than a sequential
display of photographs goes solely to the weight of the
identification, not to its admissibility. We suggested in that
case that we would revisit this conclusion if the substantial
weight of additional empirical evidence demonstrates
that “the sequential showing of photographs leads to
greater accuracy” in eyewitness identifications. Id. at
798, 906 N.E.2d 299. The defendant contends that the
empirical evidence is already clear that sequential display
is the better procedure and that simultaneous display
is inherently unnecessarily suggestive and conducive to
irreparable mistaken identification.


Our review of the empirical research, as well as a survey
of the empirical research conducted by a special master


appointed by the Supreme Court of New Jersey, 14


suggests that the rate of both accurate and inaccurate
(i.e., true and false positive) identification is lower where
eyewitnesses are asked to identify individuals through a
sequential display rather than a simultaneous display. See
Report of Special Master at 40 (June 18, 2010), State vs.
Henderson, N.J. Supreme Court No. A–8–08 (Master's
Report). See also Steblay, Seventy–Two Tests of the
Sequential Lineup Superiority Effect: A Meta–Analysis
and Policy Discussion, 17 Psychol., Pub. Pol'y & L. 99, 123
(2011) (where culprit included in array, sequential lineups
yield eight per cent fewer correct *602  identifications
than simultaneous lineups, but where culprit not included
in array sequential lineups produce twenty-two per cent
fewer errors). Because an eyewitness tends to assume
that a suspect's photograph is present in a simultaneous
display, the eyewitness is more likely to identify one of
the photographs in the display that looks most like the
suspect, and therefore is more likely either to be correct
or in error. See Wells, Eyewitness Identification: Systemic
Reforms, 2006 Wis. L.Rev. 615, 618–619. However, “there
is dispute as to the rate **207  of reduction of accurate
identifications as compared to the well-established rate of
reduction in inaccurate identifications.” Master's Report,
supra. There is also dispute as to whether a sequential
lineup may be preferable under some conditions and a
simultaneous lineup preferable in others. Three experts
who have surveyed the empirical studies in eyewitness
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identification have suggested that sequential lineups are
superior to simultaneous lineups only when a perpetrator
is absent from the array, and that “[s]equential lineups ...
produce fewer correct identifications [than simultaneous
lineups] when the level of similarity [between suspect
and fillers] is high.” McQuiston–Surrett, Sequential vs.
Simultaneous Lineups: A Review of Methods, Data, and
Theory, 12 Psychol., Pub. Pol'y, & L. 137, 154 (2006).


In addition, we also recognize that the failure to provide
warnings comparable to the protocol we adopted in Silva–
Santiago, supra at 797–798, 906 N.E.2d 299, including
warning the eyewitness that the alleged wrongdoer may
not be among the photographs in the array and that it is as
important to clear a person from suspicion as to identify
a person as the wrongdoer, “substantially increases risk
of misidentification.” Master's Report, supra at 22. What
is not clear from the studies is whether, and in what
circumstances, the use of the protocol in a simultaneous
photographic lineup diminishes the risk of false positive
identification to a rate comparable to or less than that
in a sequential lineup. We cannot determine whether a
sequential display is superior to a simultaneous display
and that the use of the latter is unnecessarily suggestive
until we learn, at a minimum, whether the rate of
false positive identification with the use of the protocol
is significantly higher in simultaneous displays than in
sequential displays.


Therefore, we believe it is still too soon to conclude
that *603  sequential display is so plainly superior
that any identification arising from a simultaneous
display is unnecessarily suggestive and therefore must
be suppressed. See, e.g., State v. Henderson (No. A–
8–08), 208 N.J. 208, 27 A.3d 872 (2011) [Op. at
611–12, 953 N.E.2d at 213–14] (“For now, there is
insufficient, authoritative evidence accepted by scientific
experts for a court to make a finding in favor of
either [simultaneous or sequential lineup] procedure”);
McQuiston–Surrett, Sequential vs. Simultaneous Lineups,
supra at 162 (“research base for [sequential lineups] may
not be sufficiently developed from a methodological or
theoretical point of view to currently advocate for its
implementation to the exclusion of other procedures”).
Until we reach such a conclusion, the choice of
a simultaneous rather than a sequential display of
photographs shall go solely to the weight of the
identification, not to its admissibility. Silva–Santiago,
supra at 798–799, 906 N.E.2d 299.


The defendant also contends that the photographic array
was “grossly improper” because it was composed entirely
of suspects. The defendant argues that scientific and
legal studies suggest that an all-suspect array “produces
sharply inflated false identification rates compared with
the single-suspect model.” See, e.g., Master's Report,
supra at 25 (“ordinary and accepted practice among law
enforcement agencies is to present an array embedding
the suspect among at least five fillers”); United States
Department of Justice, Eyewitness Evidence: A Guide for
Law Enforcement 29 (1999) (recommending that police
“[i]nclude only one suspect per identification procedure”);
Wells, Eyewitness Identification: The Importance of
Lineup Models, 99 Psychol. Bull. 320 (1986).


**208  [10]  We are not convinced that the rate of
false positive identification is greater with all-suspect
arrays, but we are persuaded that the danger that a
false positive identification will result in a wrongful
prosecution is greater with an all-suspect array, because
an eyewitness who is mistaken in an identification will
nonetheless point to a suspect in the case and the police
will not know that the identification is mistaken. See
id. at 322 (“there is no response that the eyewitness
can make that can be classified as a known error in
actual cases that use the all-suspect model”). Where
the array consists of only one suspect and fillers, a
mistaken identification will be apparent, because the
filler has *604  no connection to the investigation.
Therefore, an all-suspect array significantly and needlessly
increases the potentially unjust consequences that may
arise from a false positive identification. Unless there
are exigent or extraordinary circumstances, the police
should not show an eyewitness a photographic array,
whether simultaneous or sequential, that contains fewer
than five fillers for every suspect photograph. See State
v. Henderson, supra at [26] (“lineups should include a
minimum number of fillers ... [and] there appears to be
general agreement that a minimum of five fillers should be
used”). We expect police to follow our guidance to avoid


this needless risk. 15  Because this is new guidance, we do
not address in this opinion whether the failure to follow it
will make the identification inadmissible in evidence. Cf.


Silva–Santiago, supra at 798, 906 N.E.2d 299. 16


[11]  [12]  [13]  We do not conclude that a substantial
likelihood of a miscarriage of justice arose from the use
of an all-suspect array in this case. The photograph that
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Harrison identified as the man in the Toyota automobile
was not the codefendant; but the codefendant, and
not the man identified, was the person charged by the
Commonwealth, which suggests that the police did not
lock onto a suspect based on Harrison's identification.
Moreover, the heart of the Commonwealth's case against
Walker was the testimony of Clark, Dotson, and
Boyd, not Harrison's equivocal and retracted prior


identification. 17


[14]  Finally, the defendant urges that we revisit
our jurisprudence under art. 12 of the Massachusetts
Declaration of Rights and *605  common-law principles
of fairness, and require a trial judge to serve as a
gatekeeper to exclude unreliable eyewitness testimony
even where a defendant is unable to prove by a
preponderance of the evidence that the identification
is unnecessarily suggestive and conducive to irreparable
misidentification. In Commonwealth v. Jones, 423
Mass. 99, 666 N.E.2d 994 (1996), we recognized that
common-law **209  principles of fairness dictate that
an unreliable identification arising from “especially
suggestive circumstances” should not be admitted in
evidence even where the police were not responsible
for the suggestive confrontation. Id. at 108–109, 666
N.E.2d 994. See Commonwealth v. Odware, 429 Mass.
231, 236, 707 N.E.2d 347 (1999) (“in some circumstances
an identification that has been tainted, but not
by the government, may become so unreliable that
its introduction into evidence is unfair”). We have
not suggested, however, that in the absence of an
unnecessarily suggestive police identification procedure or
especially suggestive circumstances, a judge must serve
as a gatekeeper of eyewitness identifications offered by
the Commonwealth and admit only those identifications
the judge finds to be reliable. Two years after we
decided the Jones case, we rejected the argument
that nonsuggestive pretrial identifications should be
suppressed on the ground that they were unreliable,
declaring, “When the procedures are not suggestive, the
pretrial identifications are admissible without a further
showing.” Commonwealth v. Payne, 426 Mass. 692, 694
n. 3, 690 N.E.2d 443 (1998), quoting Commonwealth v.
Warren, 403 Mass. 137, 139, 526 N.E.2d 250 (1988).


We recognize that, in State v. Henderson, supra, the
Supreme Court of New Jersey recently concluded
that, where a defendant presents some evidence of
suggestiveness that could lead to a mistaken eyewitness


identification, the defendant is entitled to a pretrial
hearing where the judge will consider all of the factors
relevant to the reliability of the identification, including
both “[s]ystem [v]ariables” (defined as “variables within
the State's control,” such as the pretrial identification
procedure, id. at 248 ) and “[e]stimator variables” (defined
as “factors beyond the control of the criminal justice
system,” such as factors related to the incident, the
witness, or the perpetrator, id. at 261). The court
declared, “[I]f after weighing the evidence presented a
court finds from the totality of the circumstances that
defendant has demonstrated a very substantial likelihood
of *606  irreparable misidentification, the court should
suppress the identification evidence.” Id. at 289. The
court noted that, under its previous framework, a
defendant needed to prove that police procedures were
“impermissibly suggestive” before a motion judge could


consider estimator variables that bear on reliability. 18


Id. at 286. Now, where a defendant has met the initial
burden of showing some evidence of suggestiveness,
a motion judge may consider all evidence relevant to
reliability, including both system and estimator variables,
in determining whether the defendant has proved a very
substantial likelihood of irreparable misidentification. Id.
at 289. See State v. Hubbard, 48 P.3d 953, 963 (Utah 2002)
(“Even if law enforcement procedures are appropriate
and do not violate due process, eyewitness identification
testimony must still pass the gatekeeping function of the
trial court and be subject to a preliminary determination
—whether the identification is sufficiently reliable to be
presented to the jury”).


[15]  Our convening of a study committee on eyewitness
identification reflects our willingness to revisit our
jurisprudence **210  regarding such evidence, see note
16, supra, and to consider, among other alternatives,
the approach established in New Jersey, but we will
not do so in a case where the defendant did not move
to suppress the identification and where the issue is
whether the defendant's attorney was ineffective in failing
to do so. Where, as here, the pretrial identification
was not obtained through an unnecessarily suggestive
police identification procedure or especially suggestive
circumstances, and where the alleged unreliability of the
eyewitness identification arose from distance, lighting,
the brevity of the observation, and the emotional state
of the eyewitness at the time of the observation, there
was no substantial likelihood of a miscarriage of justice
from the admission of the eyewitness testimony. See
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Commonwealth v. Odware, supra at 236, 707 N.E.2d
347; Commonwealth v. Payne, supra. The jury were
capable of making an informed assessment of the
accuracy of *607  such an identification and assessing
its weight, aided by vigorous cross-examination and the
judge's instructions. See Commonwealth v. Odware, supra;
Commonwealth v. Jones, supra at 110, 666 N.E.2d 994.
See also Commonwealth v. Vardinski, 438 Mass. 444, 450–
451, 780 N.E.2d 1278 (2003) (“It is crucial to the fact
finder's assessment of the truth to allow the defendant
to probe fully on cross-examination the infirmities of the


[eyewitness] identification”). 19


For these reasons, we conclude that defense counsel was
not ineffective for failing to move to suppress Harrison's
pretrial identification, and its admission did not result in


a substantial likelihood of a miscarriage of justice. 20


[16]  [17]  b. Defense counsel's failure to object to hearsay
in Harrison's out-of-court identification. The defendant
also claims that defense counsel rendered ineffective
assistance because she failed to object to Detective
Martel's testimony that Harrison said he saw the person
depicted in photograph number two (the defendant)
operate a black Toyota and “[h]e observed [this person] as
being the shooter coming out of the vehicle and shooting
at two individuals that were on the sidewalk.” The
defendant contends this was hearsay that went beyond the
permissible scope of an identification. We conclude there
was no error in the admission of this testimony.


[18]  We allow the admission in evidence of a pretrial
identification even where the identifying witness denies or
does not remember having made such an identification,
provided the identifying witness testifies at trial and
is subject to cross-examination concerning the pretrial
identification, and we do not limit the use of *608  such
evidence to impeachment. Commonwealth v. Cong Duc
Le, 444 Mass. 431, 441–442, 828 N.E.2d 501 (2005). The
**211  witness in the Cong Duc Le case, during a pretrial


identification procedure, had identified the photograph
of one codefendant as the person who had attacked his
friend, and the photograph of the other codefendant as
the person who had struck him and knocked him to the
ground. Id. at 433–434, 828 N.E.2d 501. At trial, however,
the witness admitted having identified the photographs
of the two codefendants but claimed that he identified
them as persons he had seen outside the nightclub on
the evening of the assault, not as the assailants. Id. at


435, 828 N.E.2d 501. We concluded that the admission of
the detective's testimony regarding “the contents of [the
witness's] statement of identification” was proper under
our common-law rules of evidence and did not violate the
defendants' right of confrontation. Id. at 442, 828 N.E.2d
501.


[19]  The defendant contends that Harrison's out-of-court
statements went beyond a statement of identification
and into the realm of inadmissible hearsay. We have
recognized that “[a]bsent context, an act or statement of
identification is meaningless.... [I]dentification evidence
must be accompanied either by some form of accusation
relevant to the issue before the court, or some form
of exclusionary statement, in order to be relevant to
the case.” Commonwealth v. Adams, 458 Mass. 766,


772, 941 N.E.2d 1127 (2011). 21  We have concluded
that an eyewitness's out-of-court statement identifying
a defendant as the person shooting at the eyewitness's
friend is part of the context of the identification, see id.
at 770–771, 941 N.E.2d 1127, but a statement regarding
the number of shots fired, the color of the firearm, and
the defendant's behavior after the shooting goes beyond
the context of the identification of the shooter. See
Commonwealth v. Martinez, 431 Mass. 168, 175–176, 726
N.E.2d 913 (2000).


[20]  The judge, in denying the defendant's motion for
a new trial, *609  concluded that Harrison's statement
that the person in photograph number two looked like the
person who operated the car and then fired shots at two
individuals on the sidewalk was “limited context integral
to the identification” and therefore properly admitted.
The judge also concluded that Harrison's description
of the car as a “black Toyota” was “extraneous to
the identification,” and was inadmissible hearsay, but
was harmless in the circumstances in view of abundant
other evidence that the car involved in the shooting
was a black Toyota. We agree. Because an objection
by defense counsel to this testimony would have been
overruled except to exclude the statement regarding the
black Toyota, and because the admission of that statement
was harmless, we conclude that defense counsel was not
ineffective for failing to object.


[21]  [22]  c. Defense counsel's failure to object to the
prosecutor's closing argument. In his closing argument,
the prosecutor told the jury that Harrison had “a good
look” at “the driver, the person doing the shooting,” and



http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999081601&pubNum=578&originatingDoc=I7f82a384e37d11e08b448cf533780ea2&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999081601&pubNum=578&originatingDoc=I7f82a384e37d11e08b448cf533780ea2&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998053988&originatingDoc=I7f82a384e37d11e08b448cf533780ea2&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999081601&originatingDoc=I7f82a384e37d11e08b448cf533780ea2&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996151321&pubNum=578&originatingDoc=I7f82a384e37d11e08b448cf533780ea2&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003077855&pubNum=578&originatingDoc=I7f82a384e37d11e08b448cf533780ea2&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003077855&pubNum=578&originatingDoc=I7f82a384e37d11e08b448cf533780ea2&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2006716916&pubNum=578&originatingDoc=I7f82a384e37d11e08b448cf533780ea2&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2006716916&pubNum=578&originatingDoc=I7f82a384e37d11e08b448cf533780ea2&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2006716916&originatingDoc=I7f82a384e37d11e08b448cf533780ea2&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2006716916&pubNum=578&originatingDoc=I7f82a384e37d11e08b448cf533780ea2&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2006716916&pubNum=578&originatingDoc=I7f82a384e37d11e08b448cf533780ea2&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2006716916&pubNum=578&originatingDoc=I7f82a384e37d11e08b448cf533780ea2&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2006716916&pubNum=578&originatingDoc=I7f82a384e37d11e08b448cf533780ea2&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2006716916&pubNum=578&originatingDoc=I7f82a384e37d11e08b448cf533780ea2&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2024475996&pubNum=578&originatingDoc=I7f82a384e37d11e08b448cf533780ea2&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2024475996&pubNum=578&originatingDoc=I7f82a384e37d11e08b448cf533780ea2&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2024475996&pubNum=578&originatingDoc=I7f82a384e37d11e08b448cf533780ea2&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2024475996&pubNum=578&originatingDoc=I7f82a384e37d11e08b448cf533780ea2&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000094550&pubNum=578&originatingDoc=I7f82a384e37d11e08b448cf533780ea2&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000094550&pubNum=578&originatingDoc=I7f82a384e37d11e08b448cf533780ea2&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)





Com. v. Walker, 460 Mass. 590 (2011)


953 N.E.2d 195


 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 9


that Harrison “tells us” that the face of the driver looked
like the face of the defendant. The defendant **212
maintains the prosecutor's “glaring misstatements” went
to the “heart of the case,” and that “defense counsel's
failure to object to the statements was constitutionally
ineffective.”


In denying the motion for a new trial, the judge
determined that the statement about a “good look” was
“proper argument based on the evidence before the jury
and permissible inferences drawn therefrom.” The judge
recognized that Harrison did not testify at trial that the
face of the shooter looked like the face of the defendant,
but instead said that to Detective Martel, who reported it
to the jury in his testimony. The judge concluded that the
prosecutor's statement was not improper because, despite
“the prosecutor's inartful phraseology,” a reasonable jury
would have understood that the prosecutor was referring
to the pretrial identification of the photographs made by
Harrison, not to his trial testimony.


Because the judge would have overruled defense counsel's
objections to these closing argument statements and was
within his discretion in doing so, we conclude that defense
counsel's failure to object did not constitute ineffective
assistance of counsel. See *610  Commonwealth v.
Raymond, 424 Mass. 382, 391, 676 N.E.2d 824 (1997)
(prosecutor's statements must be considered in context in
which they were made to determine what jury likely would
have understood them to mean).


[23]  d. Defense counsel's failure to introduce evidence
of third-party confession. In her cross-examination of
Dotson, defense counsel elicited from him that he had
stated to Detective Michael Devane in October, 2000, that
one of Green's brothers had shot the victim in the chest
and another brother had “finished him in the head.” He
testified “that was the word” he had heard. On redirect
examination, Dotson testified that this was the word “that
was going around the hood,” and that he had passed on
the rumor to the police, having no firsthand information.
In her cross-examination of Detective Devane, defense
counsel elicited that Dotson had told him that two of
Green's brothers shot the victim. However, on redirect
examination, when the prosecutor asked the detective if he
recalled “all of what Mr. Dotson had to say” regarding the
Green brothers' involvement in the shooting, the detective
testified that Dotson had recanted that statement and
admitted it was not true. He said Dotson “changed it


to something he heard and then backed off even hearing
that.” The defendant asserts that he was denied effective
assistance of counsel because his trial attorney did not
attempt to elicit from Dotson or Detective Devane the
information contained in the detective's report of this
interview that Dotson had heard this information from the
Green brothers.


We agree with the judge that it was not manifestly
unreasonable for defense counsel to fail to attempt to
elicit this information. In the police report, Detective
Devane wrote that Dotson initially stated that he
heard this information from the Green brothers during
a conversation with them, then said he overheard a
conversation between the Greens, then denied hearing
any conversation, and then admitted that his statement
that the Green brothers committed the shooting was
not true. If the defendant's attorney had elicited from
Dotson or Detective Devane that Dotson had initially
told the detective that he heard the Greens admit to this
crime, the prosecutor would have elicited from Dotson
or Detective Devane that Dotson immediately recanted
this information and admitted it was not true. By not
pressing this point, defense counsel was able to leave the
jury with the *611  impression that Dotson had said
the word on the street in **213  the neighborhood was
that the Green brothers had committed the shooting. If
she had pressed the point, she risked eliciting testimony
that Dotson had admitted even that was not true. See
Commonwealth v. Pillai, 445 Mass. 175, 185–187, 833
N.E.2d 1160 (2005) (not manifestly unreasonable for
defense counsel to fail to impeach sexual assault victims
with information suggesting they fabricated allegations
against friend's father for petty reasons); Commonwealth
v. White, 409 Mass. 266, 273, 565 N.E.2d 1185 (1991)
(reasonable tactical decision not to call witness who would
have testified that complainant changed story where
witness would also have testified that defendant changed


story). 22


Having addressed each of the claims of ineffective
assistance of counsel raised by the defendant in his motion
for a new trial, we affirm the denial of the motion and
move to the other claims raised by the defendant.


[24]  2. Limitation on use of exculpatory evidence. Through
codefendant counsel's cross-examination of Boston police
Sergeant Detective James J. Wyse, the jury learned that an
“unknown black male” had approached a police officer
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who had responded to the crime scene and told him that
two Hispanic males had left the suspects' car, “possibly”
dropped something near a Cadillac up the street, and


fled in a Honda or Toyota automobile. 23  The judge,
without objection, instructed the jury that they may
not consider this evidence for the truth of the matters
asserted in the statement but may consider it only “for
purposes of your assessment of the police investigation.”
The defendant argues that the judge erred in providing
this limiting instruction and should have permitted the
jury to consider this statement for the truth of the matters
asserted. Because the defendant did not object to the
limiting instruction, we determine whether this limitation
was error that resulted in a substantial likelihood of a


miscarriage of justice. 24


Where evidence is offered for its truth to prove that a third
*612  party is the true culprit, “we have permitted hearsay


evidence that does not fall within a hearsay exception
only if, in the judge's discretion, ‘the evidence is otherwise
relevant, will not tend to prejudice or confuse the jury,
and there are other “substantial connecting links” to
the crime.’ ” Silva–Santiago, supra at 801, 906 N.E.2d
299, quoting Commonwealth v. Rice, 441 Mass. 291, 305,
805 N.E.2d 26 (2004). Here, it is not apparent from the
statement whether the “unknown black male” personally
observed the crime or obtained the information **214
from a third party and, if he did observe it, whether
he saw the perpetrators well enough to identify them
as Hispanics. Nor was there evidence of the emotional
state of the declarant that may have permitted the
statement's admission as an excited utterance. The judge
could reasonably conclude that such unreliable testimony
would tend to prejudice or confuse the jury if admitted
for its truth. In these circumstances, we conclude that
the judge acted within his discretion in limiting the use
of this evidence, and that the limitation did not create a
substantial likelihood of a miscarriage of justice.


[25]  3. Evidence of drug dealing. The defendant claims
that the judge erred by permitting the Commonwealth to
introduce “entirely tangential” and highly inflammatory
evidence that the defendant sold crack cocaine. Over the
defendant's objection, Clark testified that the defendant
was involved in the sale of crack cocaine from Akia
Cheshire's apartment, but he never saw the defendant
make any drug transactions or handle any narcotics. In
addition, apart from evidence about Green's drug dealing,
several police officers and civilian witnesses testified to


the prevalence of drug dealing among members of the
Franklin Hill gang. We review for prejudicial error.


[26]  [27]  While evidence of prior bad acts, such as
drug dealing, may not be introduced for the purpose
of showing the accused's *613  propensity to commit
the crime charged, evidence of prior bad acts may be
admitted where it is not unduly prejudicial and is relevant
“to establish motive, opportunity, intent, preparation,
plan, knowledge, identity, or pattern of operation.”
Commonwealth v. Horton, 434 Mass. 823, 827, 753 N.E.2d
119 (2001). We leave to the judge's sound discretion
whether the probative value of the evidence outweighs the
risk of unfair prejudice. Id. at 828, 753 N.E.2d 119. We
conclude that the judge did not abuse his discretion by
admitting this testimony.


The Commonwealth's theory, as the prosecutor stated in
his closing argument, was that the shooting of the victim
and Astacio appears senseless unless one understands its
context. The jury heard evidence from which they could
infer that the viciousness of the shooting was motivated
by rage that Green, a key source of drugs and therefore
of revenue for the Franklin Hill gang, had been shot.
The defendant's participation in the gang's drug dealing
provided motive for his participation in the shooting.
The judge's forceful admonitions to the jury reasonably
ensured that the jury considered the drug testimony for
the limited purpose of establishing motive and not for
the forbidden purpose of inferring the defendant's bad
character. See Commonwealth v. O'Laughlin, 446 Mass.
188, 208–209, 843 N.E.2d 617 (2006) (no unfair prejudice
to defendant where judge gave limiting instructions
on evidence of prior drug abuse relevant to motive).
Because testimony about drug dealing was relevant to the
defendant's motive and the judge gave forceful limiting
instructions, we conclude that the judge did not abuse
his discretion in finding that the probative value of the


testimony outweighed the risk of unfair prejudice. 25


**215  4. Denial of request for an alibi instruction. The
defendant *614  maintains the judge's denial of defense
counsel's request for an alibi instruction violated his
constitutional right to a fair trial. Because the issue was
preserved for appeal, we review for prejudicial error, and
we find none.


[28]  [29]  While a judge may choose to give an alibi
instruction, it is well settled that an “alibi instruction is



http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2018829500&pubNum=578&originatingDoc=I7f82a384e37d11e08b448cf533780ea2&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2018829500&pubNum=578&originatingDoc=I7f82a384e37d11e08b448cf533780ea2&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2004248769&pubNum=578&originatingDoc=I7f82a384e37d11e08b448cf533780ea2&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2004248769&pubNum=578&originatingDoc=I7f82a384e37d11e08b448cf533780ea2&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001697659&pubNum=578&originatingDoc=I7f82a384e37d11e08b448cf533780ea2&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001697659&pubNum=578&originatingDoc=I7f82a384e37d11e08b448cf533780ea2&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001697659&pubNum=578&originatingDoc=I7f82a384e37d11e08b448cf533780ea2&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2008633283&pubNum=578&originatingDoc=I7f82a384e37d11e08b448cf533780ea2&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2008633283&pubNum=578&originatingDoc=I7f82a384e37d11e08b448cf533780ea2&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)





Com. v. Walker, 460 Mass. 590 (2011)


953 N.E.2d 195


 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 11


not required where the charge as a whole makes clear
that the Commonwealth must prove beyond a reasonable
doubt that the defendant committed the crime for which
he was indicted.” Commonwealth v. Thomas, 439 Mass.
362, 371, 787 N.E.2d 1047 (2003). See Commonwealth
v. Medina, 380 Mass. 565, 579, 404 N.E.2d 1228 (1980)
(not error to omit alibi instruction where judge “otherwise
made clear that the burden of showing that the defendant
was present at the time and place, and thus capable of
committing the crime, remains on the Commonwealth”).
Here, the judge repeatedly emphasized throughout trial,
and forcefully instructed in his charge to the jury, that
the Commonwealth alone bore the burden of proving
every element of each crime charged beyond a reasonable


doubt. 26


[30]  [31]  5. Sufficiency of the evidence as to the charge
of armed assault with intent to murder. On the charge of
armed assault with intent to murder, the Commonwealth
proceeded solely on an attempted battery theory of


assault, 27  with the defendant as principal, and the judge


instructed the jury accordingly. 28  The *615  defendant
argues that the evidence was insufficient to convict him as
a principal of armed assault with intent to murder Astacio
because “[t]here was no evidence presented that Astacio
was ever even close to [the defendant's] line of fire.” In
reviewing the judge's denial of a motion for a required
finding, we determine “whether the evidence offered by
the Commonwealth, together with reasonable inferences
therefrom, when viewed in its light most favorable to
the Commonwealth, was sufficient to persuade a rational
jury beyond a reasonable doubt of the existence of every
element of the crime charged.” Commonwealth v. Lao, 443
Mass. 770, 779, 824 N.E.2d 821 (2005), S.C., **216  450
Mass. 215, 877 N.E.2d 557 (2007), and 460 Mass. 12, 948
N.E.2d 1209 (2011), quoting Commonwealth v. Campbell,
378 Mass. 680, 686, 393 N.E.2d 820 (1979).


[32]  “Under the attempted battery theory, the
Commonwealth must prove that the defendant intended
to commit a battery, took some overt step toward


accomplishing that intended battery, and came reasonably
close to doing so.” Commonwealth v. Melton, 436
Mass. 291, 295, 763 N.E.2d 1092 (2002). Here, the
evidence, when viewed in the light most favorable to
the Commonwealth, established that on the evening of
September 16, 2000, the defendant armed himself with
a nine millimeter semiautomatic weapon and drove in
a stolen automobile to territory controlled by Esmond
Street with the intent to “kill anybody over there” in
revenge for the shooting of Green. At the intersection of
Glenway, Harlem, and Page Streets, the passenger in the
defendant's car fired the first shots, a wounded Astacio
rolled under a van, and the defendant then left the car and
began shooting multiple times in a downward direction
on Glenway Street. Based on the ballistics evidence, a
reasonable jury could infer that at least one shot from
each of the two firearms used by the shooters was fired
near the van under which Astacio rolled, which suggests
that each of the shooters attempted to shoot Astacio


after he was wounded. 29  This evidence was sufficient to
permit a reasonable jury to conclude *616  beyond a
reasonable doubt that the defendant intended to commit a
battery on Astacio, took overt steps toward accomplishing
that aim, and came “reasonably close” to doing so. See
Commonwealth v. Melton, supra.


6. Review under G.L. c. 278, § 33E. Having thoroughly
examined the record, we see no reason to exercise our
authority under G.L. c. 278, § 33E, to reduce the murder in
the first degree conviction to murder in the second degree,
or to order a new trial.


7. Conclusion. For the reasons stated above, we affirm the
defendant's judgments of conviction, and the denial of his
motion for a new trial.


So ordered.


All Citations
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Footnotes
1 Willie Johnson was charged with murder in the first degree, assault and battery by means of a dangerous weapon, and


possession of an unlicensed firearm.


2 At the time of trial, one of Sharod Clark's companions was deceased. The other, Christopher Robinson, testified that he
did not recall ever being in a vehicle with Clark on the day of the murder.
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3 The transcript refers to Harvard Street, but according to the map in evidence, the street that intersects Glenway Street
is Harlem Street. We infer that the reference to Harvard Street is a stenographic error.


4 Jose Astacio asserted his right against self-incrimination pursuant to the Fifth Amendment to the United States
Constitution and did not testify at trial.


5 The trial testimony of two nonparticipant eyewitnesses corroborated Clark's description of the shooting. Jonathan Baskin
testified that at approximately 8 P.M. he heard a loud sound and looked out of the third-story window of his home near the
intersection of Glenway and Harlem Streets. He “saw a gentleman standing and firing a gun ... in a downward direction”
on the sidewalk on Glenway Street near Harlem Street. Baskin described the man as a dark-skinned African–American
male of “average height,” which he set variously as between five feet, six inches, to five feet, ten inches tall. After the
shooting, he saw the man jump into the passenger side of a car that “took off up Glenway Street.” Baskin did not see the
face of the man. At trial, he identified a photograph of a dark-colored Toyota Cressida as the car used by the shooter.


Glennis Pena testified that, while she was on her second-story porch on Fowler Street, which intersects Glenway
Street, a block away from the intersection where the shooting occurred, she witnessed a car going “very fast” up the
street. The car stopped further up Fowler Street, and two people got out and entered a car that was “coming from
behind.” She did not recognize the occupants of the cars.


6 Dr. Mark Flomenbaum, the chief medical examiner, testified at trial about the wounds to Stephens. Dr. Flomenbaum
did not perform the autopsy or write the autopsy report but testified because the medical examiner who had done so
was no longer with the medical examiner's office. Without objection, Dr. Flomenbaum testified that, according to the
autopsy report, the victim had been shot fifteen times; the injuries caused by eight of the bullets that struck him would
independently have been fatal. Three shots were fired to the back of Stephens's head, and another was consistent with
having struck Stephens when he was “belly down.” Three pages of the autopsy report were admitted in evidence, also
without objection. While this testimony and the autopsy report were inadmissible hearsay whose admission violated the
defendant's right of confrontation under the Sixth Amendment to the United States Constitution, see Commonwealth v.
Barbosa, 457 Mass. 773, 784, 933 N.E.2d 93 (2010), cert. denied, ––– U.S. ––––, 131 S.Ct. 2441, 179 L.Ed.2d 1214
(2011), the defendant does not contend on appeal that defense counsel was ineffective for failing to object to their
admission or that their admission produced a substantial likelihood of a miscarriage of justice. We independently consider
this error under G.L. c. 278, § 33E, and conclude that no substantial likelihood of a miscarriage of justice resulted from
its admission, because there was abundant other reliable evidence that the shooter repeatedly fired at Stephens while
he lay helplessly wounded on the sidewalk.


7 The police also recovered a light-colored T-shirt from the abandoned Toyota and a Red Sox baseball cap found under
a Cadillac automobile that was parked near the Toyota. Deoxyribonucleic acid samples from the baseball cap did not
match that of either defendant, nor did fingerprints found in the interior of the Toyota and on its registration plate. The T-
shirt was sent to the crime laboratory but there was no testimony about any results of forensic testing or whether such
testing was done.


8 Page Street becomes Harlem Street at the intersection with Glenway Street.


9 Sylvester Harrison could not identify the photograph of the black Toyota as the car he saw blocking Fowler Street that
night. Clark testified that the Toyota had front end damage before it was used in the shooting.


10 When asked to estimate the length of Page Street, Harrison replied that it was probably a distance of about “three quarters
of a football field,” the equivalent of 225 feet, and that he was at the beginning of the street when he heard the shots.
Page Street begins at McLellan Street, from which Harrison entered Page Street, and ends at Glenway Street. The
defendant contends from this testimony that Harrison was 225 feet away from Glenway Street when he saw the shooter,
but this ignores Harrison's testimony that he drove in reverse on Page Street when he realized the shots were coming
from Glenway Street, which suggests that he had driven some distance toward Glenway Street before he decided to
go in reverse.


11 Terrence Dotson denied that he had been promised anything regarding his armed robbery case or his pending case.


12 Harrison died before the evidentiary hearing on the motion.


13 Where the defendant satisfies this burden, the out-of-court identification is per se excluded as a violation of the defendant's
right to due process under art. 12 of the Massachusetts Declaration of Rights. Commonwealth v. Johnson, 420 Mass.
458, 462–463, 650 N.E.2d 1257 (1995). In contrast, under the Fourteenth Amendment to the United States Constitution, a
motion judge must apply a two-step analysis to the question of admissibility. The judge asks first whether the eyewitness
identification was obtained by a police procedure that was unnecessarily suggestive. See Manson v. Brathwaite, 432 U.S.
98, 110, 97 S.Ct. 2243, 53 L.Ed.2d 140 (1977). If it was, the judge then asks whether, notwithstanding the unnecessarily
suggestive procedure, the eyewitness identification was reliable under “the totality of the circumstances.” Id. at 113, 97
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S.Ct. 2243. Because “reliability is the linchpin,” the identification, if found reliable, is admissible even where obtained
through an unnecessarily suggestive procedure. Id. at 114, 97 S.Ct. 2243. The United States Supreme Court expressly
rejected the “per se” rule of exclusion as “go[ing] too far since its application automatically and peremptorily, and without
consideration of alleviating factors, keeps evidence from the jury that is reliable and relevant.” Id. at 112, 97 S.Ct. 2243.
Because the standard for the admissibility of an identification under the Massachusetts Constitution is more favorable
to a defendant than the standard under the United States Constitution, we need not consider the defendant's Federal
constitutional claims concerning Harrison's out-of-court identification.


14 The Supreme Court of New Jersey appointed a special master to conduct a “plenary hearing” to examine the scientific
evidence regarding eyewitness identification. See Report of Special Master at 3 (June 18, 2010), State vs. Henderson,
N.J. Supreme Court No. A–8–08. At the hearing, more than 200 published scientific studies, articles, and books were
made part of the record, and seven expert witnesses on eyewitness identification testified. Id.


15 We urge district attorneys to provide training to police in proper identification procedures to ensure that the risk of a
wrongful conviction arising from a mistaken identification is diminished.


16 Because eyewitness identification is the greatest source of wrongful convictions but also an invaluable law enforcement
tool in obtaining accurate convictions, and because the research regarding eyewitness identification procedures is
complex and evolving, we shall convene a study committee to consider how we can best deter unnecessarily suggestive
procedures and whether existing model jury instructions provide adequate guidance to juries in evaluating eyewitness
testimony.


17 The defendant's additional alleged constitutional bases for suppression are groundless and merit only brief comment.
That a police detective who was investigating the case composed and presented the array (that is, that the identification
procedure was not “double-blind”) and that the interview was not recorded do not without more render the identification
evidence unduly suggestive. See Commonwealth v. Silva–Santiago, 453 Mass. 782, 797, 799, 906 N.E.2d 299 (2009).


18 The Supreme Court of New Jersey, in contrast with this court, had earlier adopted the two-step analysis in Manson
v. Brathwaite, 432 U.S. 98, 110, 97 S.Ct. 2243, 53 L.Ed.2d 140 (1977), in which a judge first determines whether an
identification procedure was impermissibly suggestive and, if so, then considers in the totality of the circumstances
whether the identification was nonetheless reliable. State v. Henderson, 208 N.J. 208, 237, 27 A.3d 872 [17] (2011).


19 The defendant claims that Harrison's identification is unreliable because he was too distant from the men he observed, he
saw only a “quick image,” he was focused more on the safety of his children than the identity of the shooter, and his pretrial
identification occurred five months after the incident. The defendant's cross-examination and the judge's instructions to
the jury were adequate to address the danger of unreliability arising from these sources.


20 Because we conclude that there was no reasonable likelihood that Harrison's pretrial identification would have been
suppressed had defense counsel so moved, we need not address whether it was manifestly unreasonable for defense
counsel to make the strategic decision not to challenge its admissibility and use Harrison's testimony to argue that
the police were overzealous in their investigation of the murder by pressuring him to make a false identification. See
Commonwealth v. Acevedo, 446 Mass. 435, 446–447, 845 N.E.2d 274 (2006) (defense counsel ineffective for strategic
decision only where decision was manifestly unreasonable when made).


21 We added in Commonwealth v. Adams, 458 Mass. 766, 772, 941 N.E.2d 1127 (2011):


“The extent of the statement needed to provide context will vary from case to case, depending on
what the witness remembers or denies at trial. We emphasize that the rule was not intended to
render a witness's entire statement admissible, but only so much as comprises relevant evidence
on the issue of identification. Judges have broad discretion in this area, and parties who intend
to offer pretrial statements of identification are well advised to bring the matter to the attention
of the trial judge at the earliest practicable time, preferably in a motion in limine.”


22 In view of the conclusion that defense counsel's actions were not manifestly unreasonable, we need not determine
whether the Green brothers' purported admission to the crime would have been admissible in evidence.


23 Neither the defendant nor the codefendant is Hispanic. Both are African–American.


24 The defendant initially sought to admit this out-of-court statement through the testimony of Officer Brian Mahoney, who
spoke to the unknown black male. The judge denied its admission on the ground that it was not an excited utterance.
The defendant at that time did not seek its admission for the limited purpose of evaluating the adequacy of the police
investigation. When the defendant proposed its admission for this limited purpose, the judge allowed the admission of
the evidence through the testimony of Boston police Sergeant Detective James J. Wyse, who testified to the contents
of Officer Mahoney's report of the interview. Because the defendant does not contend on appeal that the statement was
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admissible as an excited utterance, we do not consider the objection preserved, but the standard of review is irrelevant
here because we find no error by the judge.


25 Our confidence that the defendant did not suffer unfair prejudice from the admission in evidence of the defendant's
participation in drug dealing is strengthened by the fact that there was far more extensive evidence regarding his
codefendant's drug dealing, and the jury found the codefendant not guilty. Clark testified that he had seen the codefendant
selling illegal drugs approximately twice a week through the summer of 2000. Trooper Patricia Riley testified that she
personally observed the codefendant “multiple times” in the summer of 2000 while conducting physical surveillance of
the sale of crack cocaine in the Franklin Hill housing complex. Not surprisingly, it was codefendant's counsel, not the
defendant's, who took the lead in objecting to testimony about illegal drug dealing. If any unfair prejudice attached to the
evidence of drug dealing, it was the codefendant, not the defendant, who would have borne its brunt.


26 We add that the alibi defense in this case was weak. The evidence established that the shooting occurred between 8 and
8:15 P.M. The only evidence of an alibi came from the testimony of Jose DeJesus, an acquaintance of the defendant,
who said that he saw the defendant and others when he arrived at Akia Cheshire's apartment on the evening of the
shooting. He estimated that he arrived at Cheshire's apartment some time after 8 P.M., based on “the math” he had done
with defense counsel concerning the timing of his earlier activities that day.


27 The Commonwealth did not elect to proceed on the assault theory of “immediately threatened battery,” under which it
would have been required to “prove that the defendant intentionally engaged in menacing conduct that reasonably caused
the victim to fear an imminent battery.” Commonwealth v. Melton, 436 Mass. 291, 295 n. 4, 763 N.E.2d 1092 (2002). See
Commonwealth v. Porro, 458 Mass. 526, 530–531, 939 N.E.2d 1157 (2010) (examining difference between imminent
threatened battery and attempted battery).


28 While the prosecution sought and obtained a joint venture instruction as to the charge of murder, it did not seek a joint
venture instruction as to the charge of armed assault with intent to murder.


29 Officer Mark Lydon, a ballistics expert called by the Commonwealth, testified that twenty-six shell casings were recovered
at the scene. Subsequent forensic testing indicated that twelve of those casings were from bullets fired from one
nine millimeter semiautomatic weapon and fourteen were from bullets fired from another nine millimeter semiautomatic
weapon. A map introduced in evidence and used by Detective Lydon during his testimony showed that a shell casing from
one weapon was located under the right rear tire of the van, and another casing from that same weapon was recovered
on the pavement near the right rear of the van. A shell casing from the second weapon was recovered near the right rear
of the van on the sidewalk, slightly apart from a group of casings from the second weapon that were recovered close to
where the victim had been shot. Detective Lydon testified that the shooter most likely was standing to the left and front
of where the shell casings were recovered, and although some of the casings may have rolled or bounced, they would
not have traveled “too far” from where they were ejected.


End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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966 P.2d 852
Supreme Court of Utah.


COULTER & SMITH, LTD., a Nevada
corporation, Plaintiff and Petitioner,


v.
Roger RUSSELL, Roger Richards, and Kristen


Russell, Defendants and Respondents.


No. 960462.
|


Sept. 25, 1998.


Purchaser brought action against vendor seeking specific
performance of option agreement to purchase real estate.
The District Court, Salt Lake Department, Homer F.
Wilkinson, J., granted summary judgment for vendor,
finding that option violated rule against perpetuities.
Purchaser appealed. The Court of Appeals, Wilkins, J.,
925 P.2d 1258, affirmed. Purchaser's petition for writ
of certiorari and vendor's cross petition for writ of
certiorari were granted. The Supreme Court, Durham,
Associate C.J., held that: (1) ordinary rules of contract
construction should be applied in the commercial context
before invalidating an interest under the rule against
perpetuities; (2) option contained implied condition that
purchaser would complete initial stages of development
and exercise the purchase option within a reasonable
time, and thus, option did not violate the rule against
perpetuities; and (3) option was not entirely void for lack
of consideration, though purchaser's alleged failure to
proceed with development could constitute a failure of
consideration that would relieve vendor from obligation
to keep open the offer to sell.


Affirmed in part, reversed in part, and remanded.


Attorneys and Law Firms


*854  Richard A. Rappaport, Leslie Van Frank, Salt
Lake City, for plaintiff.


Adam S. Affleck, John N. Brems, Michael N. Zundell,
Salt Lake City, for defendants.


On Certiorari to the Utah Court of Appeals


DURHAM, Associate Chief Justice:


We granted Coulter & Smith, Ltd.'s (Coulter) petition
for a writ of certiorari to review the Utah Court of
Appeals' invalidation, under the rule against perpetuities,
of Coulter's option to purchase land from respondent
Roger Russell. We also granted Russell's cross petition
for certiorari to determine whether the court of appeals
correctly held that Coulter's option was supported by
consideration. We affirm in part, reverse in part, and
remand this case to the court of appeals for proceedings
consistent with this opinion.


In the spring of 1991, Coulter and Russell entered into a
letter agreement whereby Coulter was to develop Russell's
property in conjunction with adjacent property it owned.
Pursuant to their agreement, Coulter had the option
to purchase the lots located on Russell's property after
Coulter had completed the initial stages of development
and subdivision. The letter agreement read, in its entirety,
as follows:


Dear Dr. Russell:


In response to your request for a written proposal to
purchase your lots west of 1700 East at 10800 South,
I submit the following offer which you may accept by
signing below:


Price: $26,000 per lot during the 1st month following
completion of the lots; price of each lot to increase $100
per lot each month thereafter until each lot is closed.


Upon completion of the subdivision development we
offer to pay you $1,500 per lot; the balance of the
purchase price ($25,000 at the outset) to be paid upon
closing of each lot. We understand that the cost of the
land and lot improvements will be paid upon closing of
each lot.


The enclosed Work Exchange Agreement will initiate
our cooperative efforts. We will proceed posthaste to
annex and develop our tracts jointly. I believe that
working in concert will greatly facilitate zoning and all
other development concerns.


Respectfully,
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/s/ Nathan Coulter


Nathan Coulter


Coulter & Smith Ltd. is hereby granted an option to
purchase lots as per terms detailed above: This option
terminates 2 years from the date of completion of the
subdivision.


/s/ Roger Russell 4/27/91


Dr. Roger Russell Date


In order to jointly develop the Coulter and Russell parcels,
Coulter had to negotiate the purchase of several parcels
located between them. Coulter also needed to get zoning
and annexation approval from Sandy City. He *855
agreed to “proceed posthaste” to develop the property,
and both parties anticipated that the development would
be completed by spring of 1992.


The development did not proceed as expeditiously as
planned. There is a dispute regarding the cause of the
development's delay. Russell asserts that Coulter failed
to diligently pursue development; according to Russell,
Coulter did not submit an annexation application to
Sandy City, did not perform the necessary physical work
on the properties, and did not purchase the required
nearby properties. Coulter counters that it did in fact
proceed with the development. Coulter claims that it
redesigned the subdivision drain system to accommodate
Russell's property at an expense of approximately $35,000,
signed contracts with two of the four neighboring property
owners, and negotiated agreements with the other two.
Coulter further claims that beginning in November 1992,
Russell thwarted its efforts to develop the property by
refusing to cooperate because Russell wanted instead to
sell his property to the Church of Jesus Christ of Latter
Day Saints (LDS Church).


The LDS Church did not buy Russell's property, but
did purchase a portion of the Coulter property and
a portion of one of the neighboring properties. In
May 1994, another developer became interested in the
Russell property. That developer immediately submitted
an annexation application to Sandy City. On September
13, 1994, Sandy City approved the annexation and zoned
the property for 20,000 square foot residential lots. As a
result of the low-density zoning, Russell could divide his
property into only six lots.


One day after the Russell property was annexed and zoned
by Sandy City, Coulter filed a complaint in the district
court alleging a breach of the option contract contained
in the letter agreement. Russell moved for summary
judgment, which the district court granted. The court
issued findings of fact and conclusions of law holding that
the option in the letter agreement was unenforceable for
the following reasons: (1) The letter agreement violated
the statute of frauds because it did not contain an adequate
description of the subdivision lots; (2) the option itself
violated the rule against perpetuities; (3) Coulter had
not exercised his option within a reasonable time; (4)
the option was not supported by consideration; and (5)
Russell rescinded any offer or option to purchase the
property created by the letter agreement.


Coulter appealed the trial court's grant of summary
judgment. A majority of the court of appeals' panel
reversed on the issue of the adequacy of consideration,
finding that the option was supported by consideration.
Coulter & Smith, Ltd. v. Russell, 925 P.2d 1258, 1262 (Utah
Ct.App.1996), cert. granted, 936 P.2d 407 (Utah 1997).
However, the court upheld the trial court's finding that
the option violated the rule against perpetuities because
the letter agreement did not expressly require the transfer
of the property to be completed within the perpetuities
period. Id. at 1263. Because the court of appeals upheld
the district court's invalidation of the option, it did not
address the other issues raised on appeal. Id.


We granted Coulter's petition for certiorari to address
the applicability of the rule against perpetuities to its
option agreement, and granted Russell's cross petition to
determine whether the court of appeals correctly found
adequate consideration to support the option. Coulter &
Smith, Ltd. v. Russell, 936 P.2d 407 (Utah 1997). In his
brief, Russell includes arguments on the following points
which were not included in his cross petition for certiorari:
(1) The option is void under the statute of frauds; (2)
Coulter did not exercise the option within a reasonable
time and; (3) the letter agreement was merely a continuing
offer to sell. Coulter moved to strike the arguments raised
in Russell's brief which were not included in his cross
petition for certiorari. We deferred ruling on the motion
to strike.


[1]  [2]  On a writ of certiorari, we review the decision
of the court of appeals, not that of the district court, and
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apply the same standard of review used by the court of
appeals. Utah Code Ann. § 78–2–2(3)(a) (1996); Hebertson
v. Willowcreek Plaza, 923 P.2d 1389, 1392 (Utah 1996);
Butterfield v. Okubo, 831 P.2d 97, 101 n. 2 (Utah 1992).
This case involves summary judgment and therefore we
consider the evidence in the *856  light most favorable
to Coulter; we will affirm only if there is no dispute of
material fact and Russell is entitled to judgment as a
matter of law. Utah R. Civ. P. 56(c); Butterfield, 831
P.2d at 99. Because summary judgment involves only legal
issues, we accord no deference to the lower court's factual
conclusions. A.C. Fin., Inc. v. Salt Lake County, 948 P.2d
771, 773 (Utah 1997).


[3]  Before addressing the merits of the matters raised
in the petition and cross petition, we wish to clarify the
scope of our review on certiorari. Review on certiorari
is limited to examining the court of appeals' decision
and is further circumscribed by the issues raised in the
petitions. Utah Code Ann. § 78–2–2(3)(a); Utah R.App.
P. 49(a)(4); DeBry v. Noble, 889 P.2d 428, 443 (Utah 1995)
(stating issues not raised in the petitions for certiorari not
properly before the court); Butterfield, 831 P.2d at 101
n. 2 (declaring certiorari review is limited to examining
the court of appeals' decision); see also Sevy v. Security
Title Co., 902 P.2d 629, 637 (Utah 1995); Willardson v.
Industrial Comm'n, 904 P.2d 671, 673 (Utah 1995). On
certiorari “[o]nly the questions set forth in the petition or
fairly included therein will be considered by the Supreme


Court.” 1  Utah R.App. P. 49(a)(4).


Therefore, we will consider only the issues raised in
Coulter's petition and in Russell's cross petition, namely:
(1) whether the court of appeals properly voided Coulter's
option under the rule against perpetuities, and (2)
whether the court correctly concluded that the option was
supported by consideration.


I. RULE AGAINST PERPETUITIES


[4]  The rule against perpetuities states that a future
interest “must vest, if at all, not later than twenty-one
years after some life in being at the creation of the
interest.” Clark v. Shelton, 584 P.2d 875, 876 (Utah 1978)
(citing John C. Gray The Rule Against Perpetuities § 201
(4th ed.1942)). Coulter's option to purchase the Russell
property is an interest in real estate, which falls within the


ambit of the rule. See Clark, 584 P.2d at 876; Coombs v.
Ouzounian, 24 Utah 2d 39, 41, 465 P.2d 356, 358 (1970).


The letter agreement between Coulter and Russell did
not specifically state a time within which Coulter had to
complete the development of the property and exercise
its option to purchase Russell's land. Because the option
does not require the transfer of the property to occur
within the perpetuities period, a majority of the court
of appeals panel declared it void. Coulter, 925 P.2d at
1263. Judge Jackson dissented, explaining that for public
policy reasons, the ordinary rules of contract construction
should be applied prior to employing the rule against
perpetuities. Id. at 1263–70.


In addition to urging the analysis contained in Judge
Jackson's dissent, Coulter argues that the rule against
perpetuities should not apply to an option created in a
commercial setting. We agree that the court of appeals
erred in applying the rule against perpetuities prior
to applying ordinary rules of contract construction.
However, we are unwilling to adopt Coulter's position that
the rule should never apply to a commercial transaction.


[5]  The rule against perpetuities had its origins in the
Duke of Norfolk's Case, 3 Ch. Cas. 1, decided in 1682.
See Wildenstein & Co., Inc. v. Wallis, 79 N.Y.2d 641, 584
N.Y.S.2d 753, 595 N.E.2d 828, 831 (1992). It is a judicially
created rule adopted at one time by every jurisdiction
in the United States. Restatement (Second) of Property
(Donative Transfers) Pt. I, Introduction at 11 (1983). The
fundamental purpose of the rule was to prohibit restraints
on alienation of property which were unreasonably long
or unlimited in duration. Quarto Mining Co. v. Litman,
42 Ohio St.2d 73, 326 N.E.2d 676, 680, cert. denied, 423
U.S. 866, 96 S.Ct. 128, 46 L.Ed.2d 96 (1975). At its
inception the rule was designed to prevent a family from
tying up property indefinitely by making future interests
dependent on remote contingencies. *857  Hartnett v.
Jones, 629 P.2d 1357, 1361 (Wyo.1981). Courts and
commentators alike note that applying the rule to modern
commercial transactions has capricious consequences
and they sharply criticize the rule's application in the
commercial setting. See, e.g., Hartnett, 629 P.2d at 1362
(stating “no worthwhile social or economic purpose is
served by applying [the rule] to a common provision in
commercial ventures”); Wong v. DiGrazia, 60 Cal.2d 525,
35 Cal.Rptr. 241, 386 P.2d 817, 823 (1963) (stating that
the rule against perpetuities “has no significance in the
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world of commercial affairs”) (citing W. Barton Leach,
Perpetuities in a Nutshell, 51 Harv. L.Rev. 638 (1938));
see also W. Barton Leach, Perpetuities: New Absurdity,
Judicial and Statutory Correctives, 73 Harv. L.Rev. 1318
(1960). Although the criticism of the rule's application in
the commercial context appears to be well taken, under the
facts of this case, we will not make such a sweeping change
to the rule's application to a whole class of future interests.


[6]  That conclusion, however, does not require us
to apply the rule rigidly and without considering its
origin and purpose. Continental Cablevision v. United
Broadcasting Co., 873 F.2d 717, 723 (4th Cir.1989);
Cambridge Co. v. East Slope Inv. Corp., 700 P.2d 537,
540 (Colo.1985). The goals of commercial ventures are
not usually focused on restricting alienation of property
into the distant future. It is unlikely that parties to a
commercial transaction will ever intend the remote vesting
prohibited by the rule. Furthermore, those engaged in
commercial transactions expect that the rules of contract
construction will apply to their agreements to promote
their intent. Thus, we should apply the ordinary rules
of contract construction to determine the nature and
extent of an interest and then apply the rule against
perpetuities to determine the interest's validity. See Read v.
GHDC, Inc., 254 Ga. 706, 334 S.E.2d 165, 166 (1985) (it is
“necessary to construe the contract before considering the
effect of the rule”); Greco v. Meadow River Coal & Land
Co., 145 W.Va. 153, 113 S.E.2d 79, 83 (1960) (applying
rules of contract construction to an instrument prior to
applying the rule).


We have already implicitly adopted the position that
a contract should first be interpreted by utilizing the
ordinary rules of contract construction before applying
the rule against perpetuities. We have done this in cases in
which we consistently validated interests challenged under
the rule by embracing interpretations of the challenged
interests which avoid its application. See, e.g., Clark, 584
P.2d at 877 (focusing on the intent of parties in construing
an ambiguous contract and finding that the rule was not
violated because option must be exercised within a life in
being); Hidden Meadows Dev. Co. v. Mills, 29 Utah 2d 469,
511 P.2d 737 (1973) (construing a perpetually renewable
option as valid under the rule); Kamas State Bank v.
Bourgeois, 14 Utah 2d 188, 192, 380 P.2d 931, 933 (1963)
(holding a buy back option expires at the death of the
holder and is valid under the rule); Anderson v. Anderson,
15 Utah 2d 7, 10, 386 P.2d 406, 408 (1963) (finding that


the rule against perpetuities did not apply to a conditional
deed/sales contract because no present interest in land was
involved); Fisher v. Bailey, 14 Utah 2d 424, 427, 385 P.2d
985, 988 (1963) (implying a reasonable time within which
to exercise option); Cummings v. Nielson, 42 Utah 157,
168, 129 P. 619, 622 (1912) (supplying a reasonable time
restriction to an option). Thus, our prior case law supports
applying ordinary rules of contract construction before
applying the rule against perpetuities to a commercial
option.


[7]  We turn next to the rules of contract construction.
“[A] cardinal rule in construing ... a contract is to
give effect to the intentions of the parties.” DeBry v.
Occidental/Nebraska Fed. Sav. Bank, 754 P.2d 60, 62
(Utah 1988) (citing Buehner Block Co. v. UWC Assocs.,
752 P.2d 892, 895 (Utah 1988)); see also Berube v. Fashion
Centre, Ltd., 771 P.2d 1033, 1044 (Utah 1989) (stating
contracts should be construed to give effect to the intent
of the parties); DuBois v. Nye, 584 P.2d 823, 824–25 (Utah
1978) (same); Maw v. Noble, 10 Utah 2d 440, 443, 354
P.2d 121, 123 (1960) (“if the intent of the parties can
be ascertained with reasonable certainty it must be given
effect”); Cummings, 129 P. at 622 (stating that it is the duty
of every *858  court to ascertain and give effect to the
intention of the parties). Such intent is gleaned from the
totality of the circumstances. Allen v. Prudential Prop. &
Cas. Ins., 839 P.2d 798, 810 (Utah 1992).


[8]  [9]  [10]  In an attempt to give effect to the intent
of the parties, the settled rule is that if a contract fails
to specify a time of performance the law implies that
it shall be done within a reasonable time under the
circumstances. Watson v. Hatch, 728 P.2d 989, 990 (Utah
1986) (citing Bradford v. Alvey & Sons, 621 P.2d 1240,
1242 (Utah 1980)); Forsgren v. Sollie, 659 P.2d 1068, 1071
(Utah 1983) (implying a reasonable time constraint on the
performance of a condition subsequent in a real estate
transfer). That rule of construction applies equally to
options. Catmull v. Johnson, 541 P.2d 793, 795–96 (Utah
1975); Cummings, 129 P. at 622. An implied reasonable
time limit is as much a part of the agreement as those terms
that are expressed. Cummings, 129 P. at 622.


[11]  [12]  Furthermore, where two different
constructions of an instrument are possible, and only one
of them results in an interest violative of the rule, the
interpretation favoring validity should be adopted. Drach
v. Ely, 237 Kan. 654, 703 P.2d 746, 749 (1985); Singer Co.
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v. Makad, Inc., 213 Kan. 725, 518 P.2d 493, 499 (1974);
Wong, 35 Cal.Rptr. 241, 386 P.2d at 827. The choice
of contract interpretations which avoid invalidating an
agreement is favored under Utah law. See, e.g., Stangl v.
Todd, 554 P.2d 1316, 1319–20 (Utah 1976); Driggs v. Utah
Teachers Retirement Bd., 105 Utah 417, 431–32, 142 P.2d
657, 663 (1943).


[13]  Applying the aforementioned rules of contract
construction to the agreement in this case, we conclude
that it was implied in the contract that Coulter would
complete the initial stages of development and exercise its
option to purchase Russell's property within a reasonable
time. We can glean Coulter and Russell's intent from
the letter agreement itself. In the agreement Coulter
agreed to “proceed posthaste to annex and develop
[their] tracts jointly.” That statement indicates an intent
to complete the development and exercise the option
within a reasonable time. Isen v. Giant Food, Inc., 295
F.2d 136, 138 (D.C.Cir.1961) (indicating that statement
requiring lessor to “diligently pursue” a zoning variance
implied a reasonable time requirement); Myers v. Hardin,
208 Ark. 505, 186 S.W.2d 925, 928 (1945) (implying
a reasonable time requirement for a trustee who must
distribute res “as soon as possible”); Wong, 35 Cal.Rptr.
241, 386 P.2d at 824–25 (“The use of terms ‘forthwith’
and ‘continue expeditiously,’ and additional clauses,
contained in a contract which sets no specific date for
completion of construction imposes upon defendants an
obligation to complete construction within a reasonable
time.” (citations omitted)).


[14]  Once we have determined the scope of the option
agreement by applying the ordinary rules of contract
construction, we proceed to the application of the
rule against perpetuities. “Courts and scholars almost
unanimously agree that provisions which make vesting
contingent upon performance within a reasonable time ...
do not violate the rule ‘if, in the light of the surrounding
circumstances, as a matter of construction ‘a reasonable
time’ is necessarily less than twenty-one years.' ” Wong, 35
Cal.Rptr. 241, 386 P.2d at 825 (citations omitted). Thus,
absent any indication that Coulter and Russell intended
to hold the option open indefinitely, we hold that the
contract contemplates that Coulter was to exercise the
option to purchase Russell's property within a reasonable
time. Hidden Meadows Dev. Co., 29 Utah 2d at 471–
72, 511 P.2d at 739 (upholding an interest under a rule
against perpetuities challenge and noting that “nothing in


the contract ... [indicated] that the parties intended the
option to continue for an unlimited duration”). What is
a reasonable time under the circumstances and whether
that period is less than twenty-one years is a factual
determination beyond the scope of our review. Wingets,
Inc. v. Bitters, 28 Utah 2d 231, 500 P.2d 1007, 1009–10
(1972); Fisher, 385 P.2d at 988–89.


Based on the foregoing, we conclude that the court of
appeals erred in applying the rule against perpetuities
to the option without first employing the ordinary
rules of contract construction to determine the scope
*859  of the interest created by the option. Applying


those rules, we find that the parties expressly agreed
to proceed expeditiously in developing and subdividing
their properties and we will, therefore, infer from their
agreement a reasonable time constraint within which
Coulter must exercise the option. Thus, the option will be
valid under the rule against perpetuities so long as a trier
of fact determines that a reasonable time in this case is less
than twenty-one years.


II. CONSIDERATION


[15]  [16]  An option contract is a continuing offer,
supported by consideration, which the promisor is bound
to keep open. Jensen v. Anderson, 24 Utah 2d 191, 192, 468
P.2d 366, 367 (1970) (citing Walker v. Bamberger, 17 Utah
239, 246, 54 P. 108, 109 (1898)). It is a unilateral obligation
binding only on the optionor. Cahoon v. Cahoon, 641 P.2d
140, 143 (Utah 1982). It is unique; the holder has “the
legal power to consummate a second contract ... and at
the same time the legal privilege of not exercising it.”
Property Assistance Corp. v. Roberts, 768 P.2d 976, 978
(Utah Ct.App.1989) (citing 1A Corbin on Contracts § 259,
at 464 (1963)). An option consists of the following two
elements: “(1) an offer to sell, which does not become a
contract until accepted; and (2) a contract to leave the
offer open for a specified time.” Id. (citations omitted).
The contract to leave the option open for a specified
time must be supported by consideration; without it the
promisor is not bound. Jensen, 468 P.2d at 367.


[17]  Russell argues that the court of appeals erred
in concluding that his offer to sell his property was
supported by consideration because Coulter was not
bound to proceed with the development of the property.
“Consideration is ‘an act or promise, bargained for and
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given in exchange for a promise.’ ” Copper State Leasing
Co. v. Blacker Appliance & Furniture Co., 770 P.2d 88,
91 (Utah 1988) (quoting Resource Management Co. v.
Weston Ranch, 706 P.2d 1028, 1036 (Utah 1985)); see
also DeMentas v. Estate of Tallas, 764 P.2d 628, 632
(Utah Ct.App.1988) (“A generally accepted definition of
consideration is that a legal detriment has been bargained
for and exchanged for a promise.” (citing Miller v.
Miller, 664 P.2d 39, 40–41 (Wyo.1983))). “Consideration
sufficient to support the garden variety contract will
likewise support an option.” 3 Eric M. Holmes, Corbin on
Contracts § 11.7, at 508 (Joseph M. Perillo ed., 1996). It is
not necessary for the promisor to render performance in
order for us to find consideration; the reciprocal promise
is sufficient consideration to form a contract. Copper State
Leasing, 770 P.2d at 91.


[18]  In this case the court of appeals correctly found
adequate consideration to support an option contract.
Coulter, 925 P.2d at 1261. Coulter promised to “proceed
posthaste to annex and develop our tracts jointly.” That
promise was bargained for and given in exchange for
Russell's promise to hold open the offer to sell his
property to Coulter. Furthermore, a court can examine
the “entire dealings” and “total commitments” of the
parties to divine the true consideration for an option.
Miller v. Archer, 749 P.2d 1274, 1278 (Utah Ct.App.),
cert. denied, 765 P.2d 1278 (Utah 1988). For example,
in Miller, the court of appeals upheld a trial court's
conclusion that it could find the consideration necessary
to validate an option to purchase a ranch by examining
the other documents executed at the same time as the
option and the tax structure of the entire agreement. Id. In
this case, Coulter and Russell entered into the Three–Way
Work Exchange Agreement in which Coulter promised to
make improvements in the master drain system for the
benefit of Russell's property. This agreement was executed
along with the letter agreement. Coulter would have no
reason to enter into the three-way agreement absent the
option to purchase the Russell property. Thus, the district


court could properly find consideration for the option in
the Three–Way Work Exchange Agreement executed in
conjunction with the letter agreement.


[19]  [20]  The essence of Russell's argument is
that Coulter failed to perform the promise it gave
in consideration for Russell leaving open the offer
to sell Coulter his property. Russell confuses the
consideration necessary for contract formation with the
*860  consideration necessary to compel his performance.


Coulter's allegedly insufficient efforts to expeditiously
proceed with the development of Russell's property may
constitute a failure of consideration that would relieve
Russell from his obligation to perform, but it was not a
lack of consideration sufficient to void the option entirely.
If there is no consideration, there is no contract. If, on
the other hand, consideration fails because one party
fails to perform, the other party's performance cannot be
compelled. Copper State Leasing, 770 P.2d at 91 (citing
General Ins. Co. of Am. v. Carnicero Dynasty Corp., 545
P.2d 502, 504 (Utah 1976)). If in fact Coulter did fail to
perform, Russell's performance—holding open the offer
to sell—cannot be compelled.


We affirm the court of appeals' holding that adequate
consideration existed to support the option. However, we
hold that the rule against perpetuities does not void the
option, and therefore reverse on that issue. Finally, we
remand this case to the court of appeals to address the
remaining issues raised in the briefs filed with that court.


HOWE, C.J., and STEWART, ZIMMERMAN and
RUSSON, JJ., concur in Associate Chief Justice
DURHAM's opinion.


All Citations


966 P.2d 852, 352 Utah Adv. Rep. 20


Footnotes
1 In West v. Thomson Newspapers, 872 P.2d 999 (Utah 1994), footnote 22 of the opinion suggested that affirmation on


alternative grounds is available on certiorari to the same extent as on direct appeal. This issue was not raised by the
parties in West, and the implication in footnote 22 is incorrect.


End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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909 P.2d 1252
Supreme Court of Utah.


Francisco Javier CRUZ and Melody
Cruz, Plaintiffs and Appellants,


v.
MIDDLEKAUFF LINCOLN-MERCURY, INC., a
Delaware corporation, Defendant and Appellee.


No. 940399.
|


Jan. 10, 1996.


Plaintiffs injured in accident involving vehicle stolen
from dealership's lot brought negligence action against
dealership. The Third District Court, Salt Lake County,
Kenneth Rigtrup, J., denied dealership's motion to dismiss
for failure to state a claim, and dealership sought
interlocutory review. The Supreme Court, Howe, J., held
that: (1) plaintiffs alleged sufficient special circumstances
surrounding dealership's policy of leaving keys in ignitions
of vehicles to create possibility of duty whose breach
could serve as basis for liability, and (2) if thief's criminal
acts were foreseeable, they did not preclude finding of
proximate cause even though such acts were intervening.


Affirmed.


Stewart, A.C.J., concurred and filed opinion.


Zimmerman, C.J., concurred in result and filed opinion.


Russon, J., dissented and filed opinion.


Attorneys and Law Firms


*1253  Robert B. Sykes, Matthew H. Raty, Salt Lake
City, for plaintiffs and appellants.


Aaron Alma Nelson, Clifford J. Payne, Salt Lake City, for
defendant and appellee.


Opinion


HOWE, Justice:


[1]  [2]  We granted defendant Middlekauff Lincoln-
Mercury, Inc.'s petition for interlocutory appeal after
the trial court denied its motion to dismiss plaintiffs'
complaint for failure to state a claim upon which relief
can be granted. Utah R.Civ.P. 12(b)(6). The propriety of a
trial court's decision to grant or deny a motion to dismiss
under rule 12(b)(6) is a question of law that we review
for correctness. St. Benedict's Dev. Co. v. St. Benedict's
Hosp., 811 P.2d 194, 196 (Utah 1991). In reviewing the
trial court's ruling, we accept the factual allegations in
the complaint as true and draw all reasonable inferences
from those facts in a light most favorable to plaintiffs.
Roark v. Crabtree, 893 P.2d 1058, 1059-60 (Utah 1995)
(citing Prows v. State, 822 P.2d 764, 766 (Utah 1991); St.
Benedict's Dev. Co., 811 P.2d at 196). We recite the facts
accordingly.


I. FACTS


Middlekauff is a car dealership located in Salt Lake
County engaged in the business of selling new and used
cars. In the early evening of May 16, 1992, a thief
walked onto the dealer's premises, got into a 1991 Lincoln
Towncar, turned the key that had been left in the ignition
by Middlekauff employees, and drove the car out of
the lot, all without being challenged. At about 8:00 that
evening, police located and pursued the stolen car. The
thief, seeking to evade the police, sped through a red light
and crashed into the car of plaintiffs Francisco Javier Cruz
and Melody Cruz. As a result of the accident, the Cruzes
suffered severe medical injuries, as well as the loss of
their unborn child with whom Mrs. Cruz was five months'
pregnant.


Middlekauff had a management policy to leave the keys
in the ignitions of certain cars parked on its lot, and it
customarily did so. Numerous other Middlekauff cars
with keys in the ignitions had been stolen prior to this
incident, including several thefts by this particular thief.
The public had easy access to the cars, which were parked
in a location that permitted them to be driven off the
lot without attracting attention. Middlekauff provided no
surveillance or security for the cars. The car that was
stolen in this case was left unattended during the early
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evening hours when there were numerous customers on
the lot, and the theft was not immediately noticed by
Middlekauff.


The Cruzes filed this action against Middlekauff for
medical expenses, lost wages, and various other types
of damages, including punitive damages. The complaint
alleges that Middlekauff is liable for negligence and
negligent infliction of emotional distress because it was
foreseeable that its thief-operated cars would be recklessly
or negligently driven and cause injury and death to
members of the public. In response, Middlekauff filed a
rule 12(b)(6) motion to dismiss. The trial court denied
the motion, and we granted Middlekauff's petition for
interlocutory appeal.


II. ANALYSIS


We examine whether, under the facts alleged, Middlekauff
may be liable for injuries caused by the thief on the theory
that it was negligent in leaving keys in the car that was
stolen. Middlekauff contends that the case of Rollins v.
Petersen, 813 P.2d 1156 (Utah 1991), precludes this action
because it stands for the principle that a vehicle owner has
no duty to protect an injured plaintiff from the negligent
driving of a thief. The Cruzes counter that Rollins is not
applicable because the plaintiffs in that case sued the car
owners on the sole theory that a statute, Utah Code Ann.
§ 41-6-105, created a duty owed by the vehicle owner,
without examining or ruling on whether a common law
duty existed.


*1254  In Rollins, an escapee of a mental hospital found
an unattended car with its engine running on a nearby
residential street. Id. at 1158. He stole the car and while
fleeing police, collided head-on with another vehicle,
killing the decedent. The decedent's estate brought an
action against, among others, the owners of the car,
alleging that “they negligently failed to secure their
automobile and that [the decedent's] death proximately
resulted.” Id. The trial court granted summary judgment
for the owners, finding that they owed no duty of care to
the decedent.


On appeal, the estate argued that “section 41-6-105 of
the Code, which requires owners of cars to secure their
vehicles when left unattended, creates a duty owed by the


[owners] to [the decedent].” Id. We further identified the
issue as follows:


Plaintiffs base their claim of a duty on the fact that
section 41-6-105 of the Code imposes a duty on
operators of motor vehicles to turn off the engine, lock
the ignition, and remove the key when they leave the car
unattended....


... The [owners] admit to violating section 41-6-105.
Therefore, the question is whether we should view the
requirement of section 41-6-105 as establishing a tort
duty owed to any person who might be injured in an
accident involving one who steals a car as a result of the
statute's violation.


Id. at 1162-63. We then proceeded to analyze the
“circumstances under which it is appropriate for a court
to adopt a statutory standard of conduct as that of a
reasonable person and to impose a tort duty to act toward
a person in accordance with that standard.” Id. at 1163.
We concluded that the statute was not intended “to create
a duty to the decedent to protect him from the harm which
befell him” and therefore “section 41-6-105 imposes no
duty on the [owners] that is actionable by [the estate].” Id.
at 1164. As a result, we affirmed the trial court's grant of
summary judgment for the car owners. Id.


The articulated issue, analysis, and holding in Rollins
all indicate that we examined only the narrow question
of “whether the legislative standard imposes a duty
recognizable in tort as the standard of a reasonable
person.” Id. at 1164 n. 4. We did not address whether
a vehicle owner may, under certain circumstances, owe
a common law duty to plaintiffs injured by the owner's
stolen vehicle. Therefore, Rollins does not govern the


resolution of this case. 1


[3]  To prevail on a negligence claim, a plaintiff must
establish that the defendant owed the plaintiff a duty, that
the defendant breached that duty, that the breach was
the proximate cause of the plaintiff's injury, and that the
plaintiff, in fact, suffered injuries or damages. Hunsaker
v. State, 870 P.2d 893, 897 (Utah 1993). Most courts that
have examined “key-in-ignition” cases have denied relief
to the plaintiff by holding either that the car owner owed
no duty to the victim injured by the thief, see, e.g., Lorang
v. Heinz, 108 Ill.App.2d 451, 248 N.E.2d 785, 789 (1969);
Flannery v. Sample Hart Motor Co., 194 Neb. 244, 231
N.W.2d 339, 342 (1975); Liney v. Chestnut Motors, Inc.,
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421 Pa. 26, 218 A.2d 336, 338 (1966), or that the theft
constituted an unforeseeable, intervening criminal act that
broke the chain of causation between the negligence of the
car owner and the injuries of the plaintiff. See, e.g., J.C.
Lewis Motor Co. v. Giles, 194 Ga.App. 472, 391 S.E.2d 19,
20 (1990); Kalberg v. Anderson Bros. Motor Co., 251 Minn.
458, 88 N.W.2d 197, 198 (1958); Pendrey v. Barnes, 18
Ohio St.3d 27, 479 N.E.2d 283, 284 (1985). See generally
William H. Danne, Annotation, Liability of Motorist Who
Left Key in Ignition For Damage or Injury Caused by
Stranger Operating the Vehicle, 45 A.L.R.3d 787 (1972 &
Supp.1995); 8 Am.Jur.2d Automobiles & Highway Traffic
§ 919 (1980).


*1255  One Utah case, Nellsch v. Westland Ford, Inc.,
646 P.2d 736 (Utah 1982) (per curiam), echoes those
decisions. In that case, “[t]he plaintiff sued the defendant
for damages to her car allegedly caused when the latter
negligently left the keys in a car placed on its used-car
lot. Unknown persons stole [the] defendant's car, ran it
into the plaintiff's vehicle[,] and then fled the scene of the
accident.” Id. at 737. In affirming the trial court's grant of
the defendant's motion to dismiss, we held:


The generally accepted authorities
deny recovery under such
circumstances. One having a lawful
right to the possession of property,
such as an automobile, although
negligent in leaving the keys therein,
has no duty to respond in damages
caused by a thief who takes it and
runs into a third party's vehicle. In all
but the most unusual circumstances,
there is no proximate cause between
the negligence of the one having
such right to possession and that
of a thief whose negligent driving is
an independent, intervening cause of
the damage.


Id. (footnotes omitted) (emphasis added).


While Nellsch correctly identifies the general rules of law
applicable to generic key-in-ignition cases, we do not
believe that it precludes this action. Holding otherwise
would apply the rules broadly to all cases without regard
to specific circumstances. Significantly, in Nellsch there
were no allegations of previous thefts, lax surveillance,
or any other special factors which would increase the


foreseeability of risk to others. In addition, the court
in Nellsch acknowledged that although the plaintiff
had not alleged sufficient circumstances, “most unusual
circumstances” could arise which would render theft and
subsequent negligent operation of the car foreseeable,
subjecting the owner to liability. The Cruzes contend that
this is just such a case.


Middlekauff relies on Rollins and Nellsch and urges us
to hold that (1) it did not have a duty to the Cruzes
and (2) the theft broke the chain of causation between
its alleged negligence and the Cruzes' injuries. The key
to both of these issues is the foreseeability of the theft
and the thief's subsequent negligent operation of the car
resulting in injuries to the Cruzes. See Steffensen v. Smith's
Management Corp., 862 P.2d 1342, 1346 (Utah 1993)
(foreseeability is required to establish both negligence and
proximate cause).


A. Middlekauff's Duty to the Cruzes


[4]  [5]  Many jurisdictions have held that under “special”
or “unusual” circumstances, a duty may exist where a
defendant should reasonably anticipate that its conduct
will create an unreasonably enhanced danger to one in
the position of the injured plaintiff. If such danger is
foreseeable, then a duty arises to exercise reasonable care
for the safety of others. See David H. Friedland, Torts:
Negligence: Car Owner Leaving Key in Vehicle Has a Duty
to Third Person Injured by Thief, 12 UCLA L.Rev. 1260,
1261 (1965); Malan v. Lewis, 693 P.2d 661, 672 n. 15 (Utah
1984) (duty to exercise reasonable care toward safety of
others is essential to physical security and safety of all
persons in civilized society). Each case must be considered
on its own facts to determine whether they result in a
foreseeable risk of harm to third persons in the class of
plaintiffs and thus create a duty to refrain from subjecting
them to such risk. Palma v. U.S. Indus. Fasteners, Inc.,
36 Cal.3d 171, 203 Cal.Rptr. 626, 635, 681 P.2d 893, 902
(1984); Hergenrether v. East, 61 Cal.2d 440, 39 Cal.Rptr.
4, 7, 393 P.2d 164, 167 (1964).


The “special circumstances” under which courts have
permitted key-in-ignition actions to go forward have
included (1) significant criminal activity in the area in
which the vehicle was left, see, e.g., Palma, 203 Cal.Rptr.
at 635, 681 P.2d at 902 (truck with open window in
high-crime industrial area); Vining v. Avis Rent-A-Car
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Sys., Inc., 354 So.2d 54, 55 (Fla.1977) (rental car at
Miami airport lot known as high crime area); Hill
v. Yaskin, 75 N.J. 139, 380 A.2d 1107, 1108 (1977)
(parking lot in high crime area); (2) prior thefts of the
defendant's vehicles, see, e.g., Enders v. Apcoa, Inc., 55
Cal.App.3d 897, 127 Cal.Rptr. 751, 755 (1976) (parking
lot continued policy requiring patrons to leave keys in
ignitions despite history of thefts); Vadala v. Henkels &
McCoy, Inc., 397 A.2d 1381, 1383 (Del.Super.Ct.1979)
(previous thefts from *1256  storage yard); Hill, 380
A.2d at 1108 (parking lot had history of thefts); (3)
irresponsible or reckless nature of people frequenting the
area, see, e.g., Palma, 203 Cal.Rptr. at 634, 681 P.2d at
901 (extremely high transient population); Hergenrether,
393 P.2d at 167 (truck left in “skid row” area known
to attract drunken idlers); Richards v. Stanley, 43 Cal.2d
60, 66, 271 P.2d 23, 27 (1954) (potential liability for
leaving car in front of school where children could be
expected to tamper with it); (4) lack of surveillance of
the vehicle, see, e.g., Murray v. Wright, 166 Cal.App.2d
589, 333 P.2d 111, 113 (1958) (used car lot unenclosed
and unguarded, despite common knowledge of key-in-
ignition policy); Vadala, 397 A.2d at 1383 (no security
measures); (5) vehicle left for extended period of time,
see, e.g., Palma, 203 Cal.Rptr. at 634, 681 P.2d at 901
(overnight); Hergenrether, 393 P.2d at 167 (overnight);
and (6) type and size of vehicle uniquely attractive or
capable of inflicting serious damages, see, e.g., Richardson
v. Ham, 44 Cal.2d 772, 285 P.2d 269, 271 (1955) (bulldozer
parked on top of mesa); Vadala, 397 A.2d at 1382 (dump
truck). Other special circumstances include the vehicle's
access to public highways, its accessibility to the public,
its operational condition, and the time of day or night
the vehicle was taken. Alberone v. King, 26 Conn.Super.
98, 213 A.2d 534, 535 (1965); McClenahan v. Cooley, 806


S.W.2d 767, 776 (Tenn.1991). 2


The Cruzes allege special circumstances that, if proved,
may have made the theft of Middlekauff's car foreseeable,
distinguishing this case from a traditional key-in-ignition
car theft. Obviously a vehicle is more likely to be
stolen if it is unlocked and its key is in its ignition.
However, the Cruzes point to other conditions that
significantly increased the likelihood of the theft. These
include the numerous prior thefts of Middlekauff's key-


in-ignition cars, 3  the public's unlimited access to the cars,
Middlekauff's management policy of leaving keys in the
ignitions of cars parked for lengthy periods of time in
a commercial area, the cars' location permitting their


unobstructed exit, and Middlekauff's lack of surveillance
or security, even during evening hours. If these unusual
circumstances can be proved, a fact finder could determine
that the theft was foreseeable.


The foreseeability of the theft alone, however, does not
create a duty by Middlekauff to the Cruzes. The duty
arises only if it was also foreseeable that Middlekauff's
thief-operated cars would be recklessly or negligently
driven and cause injury and death to members of the
public. The Cruzes allege that it was foreseeable “that
a thief who took one of Middlekauf[f]'s cars would
attempt to evade capture by fleeing a police officer at
high speed, which would result in a serious accident
to an innocent motorist.” Other courts have observed
that thief-driven vehicles often collide with third parties,
causing injury and death. See McClenahan, 806 S.W.2d
at 776; Mary Dee Perkins, Tort Law-McClenahan v.
Cooley: The Impact of Automobile Theft on Proximate
Cause Issues, 21 Mem.St.U.L.Rev. 595, 597 (1991). A thief
primarily concerned with avoiding detection and arrest
may disregard traffic laws, endangering pedestrians and
motorists alike. Also relevant in this case is the relatively
short time-a few hours at most-between the theft of the
car and the accident injuring the Cruzes. The Cruzes
should be given the opportunity to produce evidence of the
foreseeability of the thief's negligent driving. We conclude
that because the theft of the car and its negligent operation
may have been foreseeable, Middlekauff may have owed
a duty to *1257  the Cruzes to take adequate precautions
to prevent the theft of its cars.


B. Proximate Causation


[6]  [7]  [8]  We next turn to whether the theft broke
the chain of causation between Middlekauff's alleged
negligence and the Cruzes' injuries. Proximate causation
is generally a matter of fact to be determined by a jury.
McCorvey v. Utah State Dep't of Transp., 868 P.2d 41, 45
(Utah 1993); Godesky v. Provo City Corp., 690 P.2d 541,
544 (Utah 1984). To establish proximate cause, the Cruzes
must prove that Middlekauff's conduct was “a substantial
causative factor” leading to their injuries. McCorvey, 868
P.2d at 45. An intervening, independent, and efficient
cause ordinarily severs whatever connection there may
be between the defendant's negligence and the plaintiff's
injuries, unless the intervening cause was foreseeable.
Godesky, 690 P.2d at 544-45. Thus, the fact that the
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instrumentality which produced the Cruzes' injuries was
the criminal conduct of a third person “would not
preclude a finding of proximate cause if the intervening
agency was itself a foreseeable act.” Mitchell v. Pearson
Enters., 697 P.2d 240, 246 (Utah 1985) (footnote omitted)
(finding no direct evidence linking guest's murder with
hotel's alleged inadequate security); see also Steffensen,
820 P.2d 482, 488 (Utah Ct.App.1991); Restatement
(Second) of Torts § 302B (1965). In this case, the thief's
criminal acts, though intervening, do not preclude a
finding of proximate cause if the acts were foreseeable.
The alleged facts of this case, if proved, may have made
the theft of the car and the thief's subsequent negligent and
injurious driving foreseeable.


III. CONCLUSION


A vehicle owner ordinarily is not liable to third parties
injured by the negligent driving of a thief, even if the
owner leaves the key in the vehicle's ignition. However,
this is allegedly not a typical key-in-ignition case. Special
circumstances are alleged that, if true, may have put
Middlekauff on notice that its cars were targeted by
thieves; yet it continued its key-in-ignition policy and
other loose practices. Once the car was stolen, it may have
been foreseeable that it would be operated in a manner
hazardous to the public. Middlekauff's burden of securing
the keys to its parked vehicles was slight, especially when
compared to the severe damages which might-and here
did-result from the theft of one of them.


We conclude that the trial court properly denied
Middlekauff's rule 12(b)(6) motion to dismiss because
under the alleged facts and the reasonable inferences
therefrom, the complaint states a claim upon which relief


can be granted. 4


DURHAM, J., concurs in Justice HOWE's opinion.


STEWART, Associate Chief Justice, concurring:
I concur in the majority opinion and write only to respond
briefly to Chief Justice Zimmerman's concurring opinion.


In his separate opinion he would hold that because of
“empirical data,” “it is logically impossible to continue to
sustain the traditional rule” of law governing the liability


of one who leaves keys in the ignition of a car which
is stolen and subsequently involved in an accident. The
empirical data referred to is a study indicating that “in
approximately twenty-five percent of all vehicle thefts, the
ignition key was left in the vehicle” and that “the accident
rate for stolen vehicles is at least forty-seven times the
accident rate for the general public.” These statistics do
not, in my view, undermine the traditional general rule of
tort law that one who leaves a key in the ignition of a car
cannot be held liable for damage caused a third party by
a thief who steals the car.


*1258  Use of empirical data by way of judicial notice
of “legislative facts” in formulating a rule of law can
seriously undermine the integrity of the law when done
on the basis of a less than thorough exploration and
examination of the facts and the source and meaning of
the facts. Seizing on an empirical study or two is not likely
to provide a solid foundation on which a rule of law may
be formulated.


To the extent that rules of law are supposed to reflect
human experience and expectations, they may, of course,
be shaped by empirical data that accurately describe the
realities of human experience and expectations. But here
the conclusions that Chief Justice Zimmerman draws from
the studies referred to in the briefs are highly tenuous
because they simply fail to deal with the variety of
circumstances with which the law must be concerned.
In my view, the data he refers to are not adequate to
determine the duty of care a reasonable person should be
held to by the law. The existence of a duty of reasonable
care depends in part on the extent to which a reasonable
person can foresee that his acts may create a significant
likelihood of causing harm to others. Ordinarily, a remote
possibility of causing harm to others is not enough to
establish a duty of due care.


Clearly, there is a vast difference between the possibility
of theft when keys are left in the ignition of a car located
in an exclusive neighborhood and when the keys are left
in the ignition of a car located in a run-down downtown
area frequented by groups of persons known to have a
higher propensity for stealing cars than the population as
a whole. Likewise, briefly leaving keys in the ignition of
a car in a remote rural area where other persons almost
never appear is entirely different from leaving a car in
an area near a high school where truant teenagers are
known to go joy riding in stolen automobiles. In short,
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the statistics cited by the Chief Justice lump all different
types of situations together. If the law is to reflect the kinds
of reasonable assumptions that people make about the
consequences of their actions, the law cannot formulate
a rule of law on generalized empirical data that do not
make the kinds of distinctions the law must make. The
point is that the statistics cited by the Chief Justice do
not differentiate the various kinds of circumstances about
which the law must make reasonable judgments as to
the likelihood of harm. Both of the studies he relies on,
even if valid statistical conclusions, have little value in
formulating a general rule of law with respect to the duty
the law ought to impose on a person who leaves keys in
the ignition of a car.


The factual allegations in the instant case, if proved, are
sufficient to show that a reasonable person exercising due
care could foresee a substantial likelihood of theft of an
automobile and the possibility of harm to a third person.
Plaintiffs' allegations are that defendant customarily left
keys in the ignitions of its automobiles in areas open to the
public, that there were frequent prior thefts as a result of
that practice, and that those thefts could foreseeably lead
to the injury of another. Of course, a jury will have to sort
this all out.


The Chief Justice's concern that the position of the
majority will lead to a “nightmare for counsel, trial
courts, and appellate courts” is, in my view, unwarranted.
Adopting his position would, I believe, create the real
nightmare because every case in which someone was
injured by one driving a stolen vehicle in which the ignition
keys had been left would go to trial. In many such cases,
juries would simply find, after all the time and effort
put into preparing and trying the case, that there was no
proximate cause because the injury was unforeseeable.


Under the law stated in the majority opinion, there
must be a reasonable foreseeability of injury before the
defendant could be forced to trial. Whether there is
such a “reasonable foreseeability” depends not on a trial
judge's “intuition,” as Chief Justice Zimmerman suggests,
but rather on the common experience of the community
in similar circumstances. It is a reasonable burden to
require a plaintiff to show special circumstances-i.e., a
factual foundation to establish that in the particular
circumstances it was reasonably foreseeable, not just a
possibility, that harm would result from a defendant's
leaving keys in the ignition. Such a requirement *1259


demands more than wholly unsubstantial allegations of
fact. Utah R.Civ.P. 11. If some unmeritorious case does
make it past the pleading stage, a motion for summary
judgment should be sufficient to pierce the pleadings and
decide whether the case warrants a trial.


ZIMMERMAN, Chief Justice, concurring in the result:
I join in the majority's disposition of this case, but I
write separately to warn of the inevitable consequences
occasioned by the court's careful effort not to overrule
Rollins v. Petersen, 813 P.2d 1156 (Utah 1991), and Nellsch
v. Westland Ford, Inc., 646 P.2d 736 (Utah 1982) (per
curiam), to the extent that those cases insulate those who
leave keys in cars from liability for injuries resulting from
a thief's subsequent operation of the car.


Although the majority pretends to adhere to that
traditional rule, today's ruling allows any plaintiff who
creatively alleges facts beyond the “run-of-the-mill”
key-in-the-ignition situation to get to a jury for a
determination of duty and proximate cause. By allowing
plaintiffs to plead their way around the traditional rule,
the court is creating a nightmare for counsel, trial courts,
and appellate courts. Lawyers will be put to the test of
guessing what particular circumstances must be pleaded
to survive a rule 12(b)(6) motion, trial judges will have
to determine which of the many facts relied upon by the
majority in the present case are necessary to satisfy our
legal tests, and this court and the court of appeals will be
faced with a predictably large number of appeals in which
trial judges will have taken different views of the matter
on similar facts. I see no real purpose to be served by this
procession of difficulties.


To avoid these problems and because empirical facts
have come to our attention-facts to which the majority
only elliptically alludes but which seem to determine the
outcome of this case-suggesting that the traditional rule
articulated in Rollins and Nellsch rests on unsound factual
premises, I would overrule those cases and hold that any
person who leaves a key in the ignition of a vehicle left in
a public place is liable to anyone injured as a proximate
result of the operation of the vehicle by a thief.


Some background is in order. As the majority recognizes,
the traditional rule is grounded on the premises that
(i) a car owner owes no duty to third persons injured
by a thief and (ii) theft constitutes an independent,
intervening criminal act that breaks the chain of causation
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between the negligence of the car owner and the plaintiff's
injuries. However, because the validity of both of these
legal premises hinges upon factual assumptions about the
unforeseeability of the theft and of the thief's subsequent
negligent operation of the car, cf. Steffensen v. Smith's
Management Corp., 862 P.2d 1342, 1346 (Utah 1993),
factual assumptions that the majority appears to reject,
the majority is led to conclude that plaintiffs should be
given an opportunity to present evidence of foreseeability
and, thereby, to prove that both duty and proximate
causation exist in this case.


In arriving at this conclusion, the majority relies on
empirical or “legislative” facts which suggest that when
keys are left in a car, it is foreseeable that the car will
be stolen and that the thief will negligently operate the


car, causing injury to third persons. 1  There is little doubt
that the majority *1260  has done this, as evidenced by its
seemingly intuitive statements that “[o]bviously a vehicle
is more likely to be stolen if it is unlocked and its key is in
its ignition” and “[o]ther courts have observed that thief-
driven vehicles often collide with third parties, causing
injury and death.” Then, purporting to adhere to the
traditional rule against liability, the court concludes that
in the instant case, “the theft of the car and its negligent
operation may have been foreseeable.”


I do not mean to criticize the majority's rejection of the
factual assumptions underlying the traditional rule, but
I do take issue with its failure to openly explain that
rejection and with its refusal to acknowledge that such
rejection necessarily requires discarding the traditional
rule for both legal and practical reasons, as I will explain.


In their brief before this court, plaintiffs cite several studies
which, while not part of the record on appeal, present
legislative facts which we can legitimately consider in
formulating the rule of law appropriate to these sorts
of situations. These studies reveal that (i) a car with
keys left in it is much more likely to be stolen than a
car without keys left in it, and (ii) the accident rate for
stolen vehicles is much higher than the accident rate for
the general public. Specifically, one study showed that
in approximately twenty-five percent of all vehicle thefts,
the ignition key was left in the vehicle. National Inst. of
Law Enforcement and Crim.Just., U.S. Dep't of Just.,
Preliminary Study of the Effectiveness of Auto Anti-Theft
Devices 4-5 (1975), cited in Hill v. Yaskin, 75 N.J. 139, 380
A.2d 1107, 1110 (1977) (noting that if one were to take


into account those cases where there were no marks on the
ignition lock, inferentially showing use of a key, the figure
could rise to fifty-seven percent). That same study showed
that the accident rate for stolen vehicles is at least forty-
seven times the accident rate for the general public. Id. at
29. In addition, a 1966 study showed that about twenty-
four percent of stolen cars were involved in accidents
that year. Criminal Div., U.S. Dep't of Just., National
Auto Theft Prevention Campaign Pamphlet (1968), cited in
Gaither v. Myers, 404 F.2d 216, 222 (D.C.Cir.1968).


Although these statistics were cited in plaintiffs' brief and
were argued to the court, defendant has made no effort to
refute them. Defendant has not cited, nor have I found in
my independent research, any evidence which contradicts
these statistics or which suggests that they are no longer
valid. Assuming they are a correct picture of how the


world works, 2  these statistics are very powerful and
fundamentally undermine the assumptions upon which
the traditional rule rests. They suggest that the existing
state of the law is completely inconsistent with the actual
increased risks associated with leaving keys in cars. For
that reason, it is logically impossible to continue to sustain


the traditional rule. 3


*1261  In operation, the traditional rule will be an
empty promise after today's ruling because the effect of
the court's ruling is to enable plaintiffs, through artful
pleading, to avoid the traditional rule announced in
Rollins and Nellsch. If we are going to bring the law into
conformity with the empirical evidence, as the majority
seems intent on doing, I would do so candidly. I would
hold, as a matter of law, that when keys are left in
the ignition of a vehicle in a public place, it is always
foreseeable that the vehicle will be stolen and that a third
person will be injured as a result of the thief's negligence. I
would therefore overrule Rollins and Nellsch to the extent
that they hold otherwise. This would avoid the prospect
of the bench and bar struggling for years with trying to
reconcile our ruling today with a traditional rule that is,
de facto, left only as a pleading obstacle for the unwary
and a source of work for appellate judges.


RUSSON, Justice, dissenting:
I respectfully dissent. The majority opinion expands civil
liability of car owners beyond the parameters of the
“unusual circumstances” exception in Nellsch v. Westland
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Ford, Inc., 646 P.2d 736, 737 (Utah 1982) (per curiam).
Prevailing law, as well as public policy, dictates that we
should not expand liability in this case.


“The first prerequisite of a valid negligence claim is the
existence of a duty of care owed by defendant to the
plaintiff.” C.T. v. Martinez, 845 P.2d 246, 247 (Utah 1992).
The court has already held that a Utah statute making
it a misdemeanor to leave the keys in the ignition of an
unattended vehicle does not create a duty in the vehicle
owner toward a third person injured by the owner's stolen
vehicle. Rollins v. Petersen, 813 P.2d 1156, 1164 (Utah
1991). As to the existence of a common law duty of care,
it is the general rule in Utah that the owner of a vehicle
will not be liable for injury sustained by a third person in
an accident involving the owner's stolen vehicle. Nellsch,
646 P.2d at 737.


One having a lawful right to the
possession of ... an automobile,
although negligent in leaving the
keys therein, has no duty to respond
in damages caused by a thief
who takes it and runs into a
third party's vehicle. In all but the
most unusual circumstances, there
is no proximate cause between the
negligence of the one having such
right to possession and that of a
thief whose negligent driving is an
independent, intervening cause of
the damage.


Id. (footnote omitted). While the Nellsch opinion did not
elaborate on the “unusual circumstances” under which
the court would allow liability, Utah law and the law of
a majority of other jurisdictions lead to the inescapable
conclusion that those “unusual circumstances” do not
exist in the case before us.


The majority opinion recognizes that the existence of a
duty in this case can be found only if both the theft and
the accident were foreseeable by Middlekauff. As Justice
Traynor stated in Richards v. Stanley, 43 Cal.2d 60, 271
P.2d 23 (1954), “[I]t has generally been held that the owner
of an automobile is under no duty to [injured] persons ...
in the absence of facts putting the owner on notice that
the third person is incompetent to handle it.” Id. at 26.
Although Nellsch did not discuss the issue of foreseeability
of the accident, that issue was discussed by the case relied


upon in the Nellsch opinion, Shafer v. Monte Mansfield
Motors, 91 Ariz. 331, 372 P.2d 333 (1962):


Plaintiffs contend that the risk of
injury to them was within the range
of defendant's apprehension because
there was a great frequency of joy
riding in the particular area in which
the defendant's car was parked
and there is a higher frequency
of accidents occurring when cars
are driven by joy riders or car
thieves. However, no evidence was
introduced to establish these facts
and ... [t]his is not the type of fact
of which the trial court may properly
take judicial notice....


Id. at 335.


The majority does not point to any facts in this case which
would establish that Middlekauff could have foreseen
that there was an unreasonable risk of injury to the
Cruzes as a result of Middlekauff's actions. Rather, the
majority would impose liability on Middlekauff because
“[o]ther courts have observed *1262  that thief-driven
vehicles often collide with third parties, causing injury and
death.” The statistical data relied on by the majority is
no different from the statistical data about “joy riders
or car thieves” rejected in Shafer. Because Nellsch cites
Shafer without any elaboration, we can assume that this
type of unsubstantiated fact was not one of the “unusual
circumstances” contemplated by Nellsch.


The majority also looks at the length of time between the
theft and the injury as indicating that Middlekauff should
have foreseen the injury to the Cruzes. However, whether
the accident occurred as the thief was driving out of the
parking lot or a day later, the fact remains that there was
no indication that Middlekauff could have foreseen the
injury to the Cruzes. Not only was there no evidence to
suggest that Middlekauff was aware in advance that the
accident would happen, there is even less of a likelihood
that Middlekauff would be aware of when an accident
would occur.


The majority opinion would lead to the unfortunate result
that owners whose cars are stolen by unidentified thieves
have a greater obligation to injured persons than owners
who loan their cars to identified borrowers. Generally,
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in the absence of a statute, vehicle owners are not liable
for the negligence of persons using their vehicles with
permission. See Bryant v. Gilmer, 97 N.M. 358, 639 P.2d
1212, 1214 (App.1982). It is only where vehicle owners
negligently entrust their vehicles to others that liability is
found. See Henderson v. Professional Coatings Corp., 72
Haw. 387, 819 P.2d 84, 90-91 (1991); Lopez v. Langer,
114 Idaho 873, 761 P.2d 1225, 1227 (1988). The majority
assumes that everyone who steals a car drives negligently.
In contrast, the law does not assume that every person who
borrows a car drives negligently. Just as car lenders will
not be liable absent a showing that their entrustment was
in itself negligent, owners of stolen cars should not be held
liable unless the negligence of the thief was foreseeable
by the owner. At the very least, we should strive for
uniformity in the application of liability to car owners who
loan their cars and those whose vehicles are stolen. The
majority opinion results in a more protective standard for
car lenders than for owners of stolen cars who, unlike the
lenders, do not choose those who will drive their cars.


Further, by extending liability for “unusual
circumstances” to areas other than cases where the
accident is foreseeable, the majority opinion could lead to
the unfavorable result that people or businesses located
in higher-crime areas or areas more prone to theft would
potentially have a greater amount of liability for theft-
related accidents than those in lower-crime areas. Even
more problematic is the potential to extend liability for the


acts of third persons to people other than vehicle owners.
For example, under an “unusual circumstances” analysis
similar to that propounded by the majority, a homeowner
in a high-crime area who leaves her front door unlocked
could be liable for injury to a third person resulting from
the theft of a kitchen knife.


In reviewing the facts in a light most favorable
to plaintiffs, at most the court may conclude that
Middlekauff's negligence may have made the theft,
not the accident, foreseeable. To support a finding of
Middlekauff's liability, the Cruzes rely on the facts that
(1) Middlekauff customarily left keys in vehicle ignitions;
(2) there was an unimpeded and inconspicuous exit from
Middlekauff's lot onto a public street; (3) Middlekauff
lacked adequate surveillance or security for the vehicles;
and (4) there had been several prior thefts of Middlekauff
vehicles. These facts, however, go to the foreseeability of
the theft-not to the foreseeability of an unreasonable risk
of injury to the Cruzes as a result of Middlekauff's actions.
Evidence that Middlekauff's negligence may have led to
the theft is not enough for the court to find a duty in this
case. The court should limit the “unusual circumstances”
to instances where injury to a third person was clearly
foreseeable by the defendant. I would reverse.


All Citations


909 P.2d 1252


Footnotes
1 Middlekauff notes that as a closing comment in Rollins, we explained that our holding “is in harmony with past cases


of this court holding that mere ownership of an automobile does not render the owner liable for the negligent actions of
the driver.” Rollins, 813 P.2d at 1164 (citing Wilcox v. Wunderlich, 73 Utah 1, 23-24, 272 P. 207, 223 (1928); McFarlane
v. Winters, 47 Utah 598, 155 P. 437, 441 (1916) (both holding parents not liable for the negligent driving of their minor
children)). We are not persuaded that this broad statement demonstrates that Rollins considered the existence of a
common law duty.


2 Cf. Avis Rent A Car Sys., Inc. v. Superior Court, 12 Cal.App.4th 221, 15 Cal.Rptr.2d 711, 719 (1993); Archer v. Sybert,
167 Cal.App.3d 722, 213 Cal.Rptr. 486, 491 (1985); Hosking v. Robles, 98 Cal.App.3d 98, 159 Cal.Rptr. 369, 373 (1979);
Smith v. Shaffer, 395 N.W.2d 853, 856 (Iowa 1986); Elliott v. Mallory Elec. Corp., 571 P.2d 397, 401 (Nev.1977); Felty
v. City of Lawton, 578 P.2d 757, 762 (Okla.1977) (all finding insufficient special circumstances to send cases to jury).


3 In Dwiggins v. Morgan Jewelers, 811 P.2d 182, 183 (Utah 1991), we held that one prior robbery five years earlier was
insufficient to make a subsequent robbery reasonably foreseeable. We contrasted the facts of Taco Bell, Inc. v. Lannon,
744 P.2d 43, 46-49 (Colo.1987), wherein the Colorado Supreme Court held that ten prior armed robberies at the restaurant
over a three-year period resulted in reasonably foreseeable harm to customers. Dwiggins, 811 P.2d at 183 n. 1. This
case is more like Taco Bell than Dwiggins.


4 In his dissent, Justice Russon characterizes this opinion as “imposing liability on Middlekauff.” Similarly, Chief Justice
Zimmerman's concurring opinion states that this opinion allows all creatively pleaded cases “to get to a jury.” Both
characterizations are inaccurate. Our conclusion is merely that the complaint is sufficient to survive a 12(b)(6) motion to
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dismiss and that the Cruzes should be given the opportunity to produce evidence of the foreseeability of the theft and
the thief's negligent driving.


1 Legislative facts are those which inform policy-making decisions, as opposed to adjudicative facts which are facts
distinctive to a particular case. Robert E. Keeton, Judging 38-39 (1990); see also Utah R.Evid. 201 advisory committee's
note. Stated another way, legislative facts are used to craft general rules of law, while adjudicative facts are used only to
decide the particular case on trial and not for a more general purpose. Keeton, Judging, at 38-39. See generally Robert
E. Keeton, Legislative Facts and Similar Things: Deciding Disputed Premise Facts, 73 Minn.L.Rev. 1 (1988).


It is legitimate for a court to consider legislative facts without being restricted in any way by the rules of evidence. Utah
R.Evid. 201 advisory committee's note. The propriety of considering legislative facts in making policy decisions has
been explained as follows:


There is always a danger in the superficial sociological musings of lawyers and judges who must perforce be relatively
ignorant of the realities underlying the diverse situations with which they must deal and which they must try to
understand. Yet, whether we explore the economic, political or social settings to which the law must be applied
explicitly, or suppress our assumptions by failing to take note of them, we cannot apply the law in a way that has any
hope of making sense unless we attempt to visualize the actual world with which it interacts-and this effort requires
judicial notice to educate the court.
A court's power to resort to less well known and accepted sources of data to fill in the gaps of its knowledge
for legislative and general evidential hypothesis purposes must be accepted because it is essential to the judicial
process.


Bulova Watch Co. v. K. Hattori & Co., 508 F.Supp. 1322, 1328 (E.D.N.Y.1981).


2 Interestingly, the United States Department of Transportation has apparently recognized the chain of causation these
studies evidence. It has enacted a regulation requiring certain vehicles to be equipped with a warning device which is
activated whenever the key has been left in the ignition and the driver's door is opened. 49 C.F.R. § 571.114(S4.5) (1994).
The stated purpose of this requirement is “to reduce the incidence of crashes resulting from unauthorized operation of
a motor vehicle.” Id. at § 571.114(S1).


3 I am not suggesting that these studies are so solid in their contradicting the factual assumptions underlying the traditional
rule that its being discarded is inevitable. I have elsewhere noted the care with which courts should approach legislative
facts. State v. Young, 853 P.2d 327, 412 (Utah 1993) (Zimmerman, J., concurring and dissenting). However, given
the absence of contradictory studies, defendant's failure to even challenge the studies cited by plaintiffs, and the very
restrictive nature of the traditional rule, I think the court is justified in relying on these studies in rejecting the traditional
rule. Cf. Keeton, Judging at 42.


End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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Two homosexual men appealed from an order of the
Superior Court of the District of Columbia, Shellie F.
Bowers, J., rejecting their complaint for an injunction
to require that clerk of the Superior Court issue them
a marriage license. The Court of Appeals held that: (1)
District of Columbia marriage statute prohibited clerk
from issuing marriage licenses to same-sex couples; (2)
clerk did not unlawfully discriminate against plaintiffs
under District of Columbia Human Rights Act by refusing
to issue them marriage license; and (3) same-sex marriage
was not fundamental right protected by due process
clause.


Affirmed.


Ferren, J., filed opinion concurring in part and dissenting
in part in which Terry and Steadman, JJ., joined in part.


Terry and Steadman, JJ., filed separate concurring
opinions.
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Opinion


PER CURIAM:


The judgment of the trial court is affirmed pursuant to
Parts I., II., III., and V. of Judge FERREN'S opinion
and the concurring opinions of Judges TERRY and
STEADMAN.
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*309  FERREN, Associate Judge, concurring in part and
dissenting in part:
Plaintiff-appellants, two homosexual men, want to marry
each other. They appeal from the trial court's order
granting summary judgment for the District of Columbia,
rejecting their complaint for an injunction to require the
Clerk of the Superior Court to issue them a marriage
license. Appellants contend the trial court erred in three
respects: (1) ruling that the District of Columbia marriage
statute, D.C.Code §§ 30-101 to -121 (1993), prohibits
the Clerk from issuing marriage licenses to same-sex
couples; (2) ruling that the Clerk did not unlawfully
discriminate against appellants under the District of
Columbia Human Rights Act, D.C.Code §§ 1-2501 to
-2557 (1992), by refusing to issue them a marriage license;
and (3) interpreting the marriage statute in a way that


unconstitutionally deprives same-sex couples of the right
to marry.


We find no statutory violation or denial of due process,
but, unlike the majority, I believe there are genuine
issues of material fact precluding summary judgment on
appellants' constitutional claim that they have been denied
equal protection of the laws. Specifically, I conclude
that a trial is required to determine whether same-sex
couples comprise a “suspect” or a “quasi-suspect” class
entitled either to “strict” or to “intermediate” scrutiny
of governmental discrimination against them-in this case
denial of the right to marry. Furthermore, if, as a result
of the trial, the court decides that same-sex couples do
comprise such a protected class, the trial will also be
needed to determine whether the District, despite such
constitutionally protected status for same-sex couples, has
a “compelling,” or at least a “substantial,” governmental
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interest in keeping the marriage limitation to heterosexual
couples as is. If it does, the District would prevail,
otherwise not.


Recognition that homosexuals-like racial minorities and
women-are entitled to special constitutional protection,
therefore, would not necessarily mean that homosexuals
are constitutionally entitled to marry one another; not
all governmental discrimination against constitutionally
protected groups is forbidden. But I do not believe that
this court can properly conclude at this point-as a matter
of law without benefit of a trial-that appellants have failed
to proffer an equal protection claim. Accordingly, unlike
my colleagues, who dispose of the matter summarily, I
would reverse and remand this case for trial on the equal
protection issue.


I. PROCEEDINGS TO DATE


On November 13, 1990, appellants Craig Robert Dean
and Robert Gerard Gill applied for a marriage license
from the Clerk of the Superior Court, as required
by D.C.Code § 30-110. The Clerk, acting as head of
the Marriage License Bureau, denied their application,
explaining his action in a memorandum to the Director of
the court's Family Division:


Title 30-110 of the District of Columbia Code
authorizes the Clerk of the Court to grant or deny
applications for marriage licenses.


The sections of the District of Columbia Code
governing marriages do not authorize marriage between
persons of the same sex. Therefore the application for a
marriage license in this case is respectfully denied.


Appellants filed an action in Superior Court seeking
declaratory and injunctive relief requiring the Clerk to
issue them a marriage license. In their amended complaint,
appellants alleged that they qualified for the license
because the marriage statute, D.C.Code §§ 30-101 to -121,
is “gender-neutral” and, further, because the Clerk, by
refusing to issue the license, had discriminated against
them on grounds of sex or sexual orientation, in violation
of the District of Columbia Human Rights Act, D.C.Code
§§ 1-2501 to -2557.


The District moved to dismiss for failure to state a claim
for relief. Judge Bowers granted summary judgment for


the District. He explained that all definitional sources
for “marriage”-the legislative history of the Marriage and
Divorce Act, D.C.Law 1-107, 1977 D.C.Stat. 114; the
various references to *310  gender in relevant provisions
of the District of Columbia Code; the common law of
the District of Columbia; decisions of appellate courts
in other states; references to marriage in the Bible; and
dictionary definitions of “marriage”-show that marriage
inherently requires one male and one female participant.
Furthermore, according to Judge Bowers, the “City
Council consciously chose not to make the language of
the Human Rights Act applicable to the regulation of the
marital relationship.” He drew that conclusion from the
fact that, only a few months before the Council enacted the
Human Rights Act, it had rejected a proposal expressly to
permit same-sex marriages. Judge Bowers concluded:


[P]laintiffs were denied a marriage
license because of the nature of
marriage itself, requiring, as it does,
that the parties thereto be a male
and a female. What the plaintiffs
herein sought a license to enter
into, by definition, simply was not
a “marriage.” Any change in that
definition must come from the
legislature-not this Court.


Appellants moved for reconsideration. They asserted
that, in ruling that same-sex couples did not have the
right to marry, the trial court interpreted the marriage
statute and the Human Rights Act in ways that violated
appellants' constitutional rights to due process and equal
protection of the laws under the Fifth Amendment, and
violated the establishment of religion clause of the First
Amendment as well. In an opinion issued on June 2, 1992,
Judge Bowers granted the motion for reconsideration
but rejected appellants' constitutional claims. Appellants
filed a timely appeal on both statutory and constitutional


grounds. 1


II. THE MARRIAGE STATUTE CLAIM


[1]  Appellants contend that the Clerk should be required
to issue them a marriage license because the marriage
statute is gender-neutral and does not expressly prohibit
same-sex marriages. We cannot agree. The language and
legislative history of the marriage statute demonstrate
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that neither Congress nor the Council of the District
of Columbia has ever intended to define “marriage” to
include same-sex unions.


A. Legislative History of the Marriage Statute


On March 3, 1901, Congress enacted the first District
of Columbia Code. See An Act to Establish a Code of
Law for the District of Columbia, 31 Stat. 1189, ch. 854
(1901). That Act read: “[A]ll acts of Congress by their
terms applicable to the District of Columbia ... in force
at the date of the passage of this act shall remain in
force except in so far as the same are inconsistent with,
or are replaced by, some provision of this code.” Id.,
ch. 1, § 1, at 1189. Chapter 43 of the Code addressed


marriage; 2  Chapter 22 dealt with *311  divorce. 3  The
current marriage provisions, D.C.Code §§ 30-101 to -121
and, for the most part, the present divorce provisions,
D.C.Code §§ 16-901 to -924 (1989 & Supp.1993), are


essentially the same as those enacted in 1901. 4


The only significant changes in the marriage and divorce
provisions since 1901 occurred in the Marriage and
Divorce Act of 1977, D.C.Law 1-107, 1977 D.C.Stat.
114. See generally Samuel Green & John V. Long,
The Real and Illusory Changes of the 1977 Marriage


and Divorce Act, 27 CATH.U.L.REV. 469 (1978). 5


Before that Act was adopted, however, Councilmember
Arrington Dixon had introduced substantially different
legislation, Bill No. 1-89, the “District of Columbia
Marriage and Divorce” bill, which would have completely
repealed and redrafted D.C.Code §§ 30-101 to -121 (1973)
(marriage) and §§ 16-901 to -924 (1973) (divorce). See
The District of Columbia Marriage and Divorce Act, Bill
1-89 (May 6, 1975, with amendments proposed July 7,
1975) (hereafter Original Bill 1-89). In particular, Bill No.
1-89 would have changed § 30-101 to read: “A marriage
between two persons which is licensed, solemnized and
registered as provided in this Act is valid in the District
of Columbia.” (Emphasis added.) Id. During a public
hearing on Bill 1-89, Councilmember Dixon explained
that the bill would permit marriages between persons
of the same sex. See Councilmember Arrington Dixon,
Opening Statement at Public Hearings on Bill No. 1-89 2
(June 7-8, 1975). Although the language of the bill did not
directly authorize same-sex marriages, proposed § 30-112
expressly referred to such unions and thus indirectly
acknowledged their validity:


(a) The court shall enter its decree declaring the
invalidity of a marriage entered into under the following
circumstances:


* * * * * *


(2) a party lacks the physical capacity to consummate
the marriage by sexual intercourse, and at the time
the marriage was solemnized the other party did not
know of the incapacity; provided that  *312  this
clause shall not apply to married persons of the same
sex.


Original Bill 1-89, § 30-112 (Emphasis added).


If Bill 1-89 had become law, same-sex marriages clearly
would have been authorized in the District. Because of


the fervent debate generated by Bill 1-89, 6  however,
Councilmember Dixon moved to substitute for original
Bill 1-89 another bill proposed by the bar associations.
This substitute bill was the one Council enacted as the
Marriage and Divorce Act of 1977. See 1977 D.C.Stat.
119. Rather than entirely repealing and redrafting
D.C.Code §§ 30-101 to -121 (1973) (marriage) and §§
16-901 to -924 (1973) (divorce), the 1977 Act merely
amended existing code provisions. See COMM. ON
THE JUDICIARY AND CRIM.LAW, REPORT ON
BILL NO. 1-89, THE DISTRICT OF COLUMBIA
MARRIAGE AND DIVORCE ACT, at 1-5 (June 24,
1976). The 1977 Act contained no reference to same-sex
marriages. In fact, it made only the following two changes
in the long-standing marriage chapter:


Sec. 113. (a) Section 1291 of the Act of March 3, 1901
(D.C.Code, sec. 30-110) is amended by striking “names,
ages and color” and inserting in lieu thereof “names and


ages.” [ 7 ]


(b) Section 1296 of the Act of March 3, 1901 (D.C.Code,


sec. 30-116) is repealed. [ 8 ]


[O. 7] 1977 D.C.Stat. 119. In sum, the 1977 Act made
no change germane to the issue before us; we are left
to interpret “marriage” as understood by the Congress
that enacted and codified the marriage statute in 1901
and, later, as understood by the Council that implicitly
reconfirmed existing provisions of that statute while
amending others through the 1977 Act.
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B. Statutory Definition of “Marriage”


Because the present marriage statute is essentially the
same as the 1901 statute, which was derived from even
earlier legislation, see supra note 2, the initial question is:
what did Congress intend by the word “marriage” when it


enacted the marriage statute in 1901? 9


Citing our well-known interpretive criteria, appellants
stress that we should focus, first, on the plain words of the
statute. See Peoples Drug Stores v. District of Columbia,
470 A.2d 751, 753 (D.C.1983) (en banc). They contend
that since its inception the marriage statute, standing
alone, has been essentially gender-neutral and, for that
reason, has always authorized same-sex marriages.


*313  One provision of the present marriage statute-and


only one-has always used gender-specific language. 10  The
so-called consanguinity provision, D.C.Code § 30-101,
refers to marriages of a “man” with a “wife,” and of a


“woman” with a “husband.” 11  Appellants maintain that
the policy underlying this provision is the prevention of
genetic birth defects and mental retardation, a policy that
necessarily would not apply to same-sex couples because
they cannot produce children together. From this policy
premise, appellants argue that this one statutory exception
to gender neutrality in the marriage statute actually
substantiates their argument that the right to marry
extends to same-sex couples. According to appellants,
because the only gender references are contained in
a public health provision, relevant only to opposite-
sex couples, it follows, perforce, that the omission of
gender references in all other provisions of the marriage
statute necessarily implies that same-sex marriages are
permitted. See McCray v. McGee, 504 A.2d 1128, 1130
(D.C.1986) (basic rule of statutory construction is “that
when a legislature makes express mention of one thing, the
exclusion of others is implied, because there is an inference
that all omissions should be understood as exclusions”).


[2]  Appellants' argument, by its own terms, only
has force if the consanguinity provision is limited to
prohibitions against biological inbreeding. It is not. While
that concern is obvious in the prohibition of a man's
marrying his sister or a woman's marrying her father,
there is no genetic danger in other prohibited situations;
for example, the prohibitions against a man's marrying
his son's wife or a woman's marrying her stepfather.


See D.C.Code § 30-101(1) and (2), supra note 11. The
consanguinity provision, therefore, reflects taboos-indeed
moral judgments about improper marriage relationships-
that transcend genetic concerns.


The use of gender-based terminology in § 30-101 to
prohibit certain marriages, therefore, reflects a legislative
understanding that marriage, as understood by Congress
at the time of original enactment and thereafter, is
inherently a male-female relationship. If that were not
so, some of the statutory prohibitions not based on
genetic reproductive concerns either would not be there
or, to be consistent, would have been extended, for
example, to prohibit a man's marrying his stepfather (just
as a man cannot lawfully marry his stepmother) or to
prevent a woman's marrying her wife's father (just as a
woman cannot lawfully marry her husband's father). See
D.C.Code § 30-101, supra note 11.


If appellants were to prevail in their statutory
interpretation, the law would permit same-sex couples
to enter into some kinds of marriage relationships
that the statute forbids for opposite-sex couples, even
though *314  such relationships would not be genetically
dangerous for any kind of marriage. Indeed, if men
could marry men, § 30-101 would not preclude a bi-
sexual man who may have had a biological son from
marrying that son, or from marrying his own father
or brother. We do not believe that Congress, almost
a century ago, envisioned such possibilities, given the
consanguinity prohibitions imposed on opposite sex
couples. See supra note 11. Nor is there any indication
that more recent Congresses, or the Council in amending
the marriage statute, ever modified the fundamental
legislative understanding that “marriage” is limited to
opposite-sex couples. Appellants' argument that § 30-101
reflects merely public health limitations, leaving room
for all genetically safe marriages regardless of gender,
accordingly fails.


In sum, to conclude that Congress intended to permit
same-sex marriages would mean that Congress in 1901
intended to permit various categories of genetically safe,
same-sex marriages that were denied, though genetically
safe, to opposite-sex couples. There is no evidence this
was the case; the consanguinity provisions, far from
supporting appellants' argument, actually reinforce the
government's position that the legislature never had same-
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sex marriages in mind when adopting, codifying, or
amending the marriage statute.


C. The Marriage Statute as Part of a Larger Legislative
Scheme, Including the Divorce Statute


Our conclusion that the marriage statute does not
authorize same-sex marriages is buttressed by looking
at the larger statutory scheme of which it is a
part. See Citizens Ass'n of Georgetown v. Zoning
Comm'n, 392 A.2d 1027, 1033 (D.C.1978) (en banc)
(“It is a canon of statutory interpretation that one
looks at the particular statutory language within the
context of the whole legislative scheme when legislative
intent is to be determined.”); see also 2A NORMAN
J. SINGER, SUTHERLAND ON STATUTORY
CONSTRUCTION § 46.05 (5th ed. 1992). As indicated
earlier, see supra notes 2 and 3, the marriage and divorce
statutes originally were enacted at different times, but
the modern statutes were both enacted in 1901. See
supra notes 2 and 9. Nonetheless, these statutes from
the beginning have been placed in different chapters
of the D.C.Code, perhaps suggesting that they are not
part of the same legislative scheme. On the other hand,
there is, necessarily, a logical relationship between the
marriage and divorce statutes; if same-sex couples can
marry then, presumably, they must be able to divorce.
Thus, as elaborated below, we can look at the divorce
statute for clues as to how Congress, as well as the Council,
has understood “marriage.”


The divorce statute, traceable to congressional legislation
before codification in 1901, see supra note 3, is replete with
gender-distinctive references. See D.C.Code §§ 16-901 to
-924 (1989). More specifically, the following provisions
contain the terms “husband” and “wife”: D.C.Code's §§
16-904(d)(1) (annulment granted if either party has a
husband or wife living), -911 (husband or wife must pay
alimony to other spouse pending divorce), -912 (husband
or wife may retain right of dower in other's estate), -913
(husband or wife may be required to pay alimony when
divorce is granted), -916 (court may decree permanent
alimony if husband or wife fails to maintain needy


spouse). 12  Accordingly, when the marriage statute is read
in context with the broader legislative scheme that includes
divorce, one cannot say that marriage is gender-neutral.


Although we attribute corroborative, not determinative,
significance to the divorce statute's pervasive use of gender


terminology, it is significant that Congress enacted and
codified the divorce chapter at the same *315  time
it enacted and codified the marriage chapter, in 1901,
using gender-specific terminology in each. See District
of Columbia v. Thompson, 593 A.2d 621, 630 (D.C.1991)
(when legislature enacts two statutes at same time and the
statutes have similar subject matter and purpose, principle
of in pari materia dictates that the statutes should be read
with reference to each other). That basic language has
been carried forward ever since, both by Congress and by
the Council of the District of Columbia. See supra note
3. This statutory evolution, therefore, strongly suggests
a consistent legislative understanding and intent that
“marriage” means-and thus is limited to-unions between
persons of opposite sexes.


D. The Traditional Understanding of “Marriage”


Our statutory understanding is further confirmed by the
ordinary sense and meaning traditionally attributed to
the word “marriage” when used to indicate an intimate
relationship. See Barbour v. District of Columbia Dep't
of Employment Servs., 499 A.2d 122, 125 (D.C.1985)
(“Words of a statute must be construed by their common
meaning and their ordinary sense.”); In re Estate of
Shutack, 469 A.2d 427, 429 (D.C.1983) (“The words
of the statute should be construed according to their
ordinary sense and with the meaning commonly attributed
to them.”). Black's Law Dictionary defines marriage as
the “[l]egal union of one man and one woman as husband
and wife.” BLACK'S LAW DICTIONARY 972 (6th ed.
1990) (emphasis added). The second edition of Black's
Law Dictionary printed in 1910-presumably reflecting the
common understanding at the time the marriage statute
was enacted in 1901-defined marriage as “the civil status
of one man and one woman united in law for life, for the
discharge to each other and the community of the duties
legally incumbent on those whose association is founded on
the distinction of sex.” BLACK'S LAW DICTIONARY
762 (2d ed. 1910) (emphasis added). Similarly, Webster's
Dictionary from 1902 defined “marry” as follows: “[t]o
unite in wedlock or matrimony; to join, as a man and
woman, for life; to make man and wife.” WEBSTER'S
MODERN DICTIONARY 281 (1902) (emphasis added).
The same dictionary today defines marriage as “the state
of being united to a person of the opposite sex as husband or
wife.” WEBSTER'S THIRD NEW INTERNATIONAL
DICTIONARY 1384 (1986) (emphasis added). Although
this edition of Webster's, as a third definition, defines
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marriage as “an intimate or close union,” see id., and
commitment and union are undoubtedly fundamental
elements of a marriage, we are satisfied that the ordinary
understanding of the word “marriage”-both at the turn of
the century when the marriage statute was enacted and in
modern times when that statute was amended-means the
union of two members of the opposite sex.


Of course, the meanings of words are continually evolving,
and we do not overlook the fact that the terms “marriage”
and “gay marriage” are used colloquially today to
refer to long-term same-sex relationships between gays
and between lesbians. See Cory & LeRoy, Homosexual
Marriage, 29 SEXOLOGY 660 (1963). Our task, however,
is to determine what the legislature intended “marriage” to
mean when the marriage statute was enacted, codified, or
amended. Given the statutory language used, buttressed
by the usual definition of “marriage,” we cannot conclude
that any legislature for the District of Columbia that
has addressed the marriage statute has ever intended to
authorize same-sex unions.


E. Case Law from Other Jurisdictions


Although not at all dispositive here, we note that the
cases from other jurisdictions with marriage statutes
similar to the District's-neither expressly prohibiting nor
expressly authorizing same-sex marriages-have uniformly
interpreted “marriage,” by definition, as requiring two
members of opposite sexes. The Supreme Court of
Minnesota, for example, explained:


Minn.St. c. 517, which governs
“marriage,” employs that term as
one of common usage, meaning the
state of union between persons of the
opposite sex. It is unrealistic to think
that the original draftsmen of our
marriage statutes, which date from
territorial days, would have used the
term in any different sense.


*316  Baker v. Nelson, 291 Minn. 310, 191 N.W.2d 185,
185-86 (1971), appeal dismissed, 409 U.S. 810, 93 S.Ct.
37, 34 L.Ed.2d 65 (1972). See also Jones v. Hallahan, 501
S.W.2d 588, 589 (Ky.1973) (same-sex couple incapable of
entering into marriage as the term is defined); M.T. v.
J.T., 140 N.J.Super. 77, 355 A.2d 204, 208 (App.Div.1976)
(“requirement that marriage must be between a man and


a woman ... is so strongly and firmly implied from a
full reading of the statutes that a different legislative
intent, one which would sanction a marriage between
persons of the same sex, cannot be fathomed”); Singer
v. Hara, 11 Wash.App. 247, 522 P.2d 1187, 1191 (1974)
(marriage statute “clearly founded upon the presumption
that marriage, as a legal relationship, may exist only
between one man and one woman”); Peter G. Guthrie,
Annotation, Marriage Between Persons of the Same Sex,
63 A.L.R.3d 1199, 1199 (1975) (“In all cases so far
discovered which have considered the question whether
persons of the same sex may marry each other, the view
has been taken that since the marriage relationship has
always been the union of a man and a woman as husband
and wife, there may be no valid contract entered into


between persons of the same sex”). 13


While these cases do not deal with our local statute, they
at least reflect the interpretive approach we apply here and
thus provide precedent in the sense of analytical support
for the result we reach.


F. The Anti-Sex Discriminatory Language Act of 1976


Appellants do not rest on their own interpretation of
the marriage statute. They argue that the Council itself,
through two separate pieces of legislation, has indirectly
confirmed (or reinterpreted) the statutory definition of
marriage in ways that guarantee the right to same-sex
marriages.


The first interpretive legislation was the Anti-Sex
Discriminatory Language Act of 1976. See 1976 D.C.Stat.


194. 14  This Act, which among other things amended
the 1901 marriage statute, sought “to achieve equality
under the law for men and women by eliminating sex-
based distinctions in the District of Columbia Code,
so that the rights and responsibilities of persons under
D.C. law will not be different solely on the basis
of their sex.” COMM. ON THE JUDICIARY AND
CRIM.LAW, REPORT ON BILL No. 1-36, THE ANTI-
SEX DISCRIMINATORY LANGUAGE ACT, at 2-3
(May 20, 1976) (hereafter COMM. REPORT ON BILL
1-36). The Anti-Sex Discriminatory Language Act made
only one change in the marriage statute:


Sec. 32. Section 1292 of the Act of March 3, 1901
(D.C.Code, sec. 30-111), is amended by striking out
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“unless the father of such persons, or if there be no
father, the mother,” and inserting in lieu thereof “unless


a parent.” [ [ 15 ]


1976 D.C.Stat. 201.


Because Councilmember Dixon's Bill 1-89 recognizing
same-sex marriages was pending at the time the Council
was discussing Bill 1-36 to establish the Anti-Sex
Discriminatory Language Act, the Committee on the
Judiciary and Criminal Law clarified the relationship
between the two bills:


It is true that Bill 1-36 makes substantive changes
in the domestic relations law. However, every such
change is designed to achieve only one result, i.e., to
make the law equal in effect for males and females....
Comprehensive revision of the divorce and marriage
laws is contemplated in another Council bill, Bill No.
1-89, the “District of Columbia Uniform Marriage and
Divorce act.” That bill would make major revisions
to local domestic relations law and would do so in a
non-sex-discriminatory *317  manner.... [T]he Council
should promptly enact Bill 1-36 which would do only
one thing-enact the principle of sex equality into
the D.C.Code including the domestic relations law.
Thereafter, the Council may proceed to consider a more
comprehensive revision of the domestic relations law....


COMM. REPORT ON BILL 1-36, at 5-6. This comment
clarifies that the Anti-Sex Discriminatory Language Act
served a limited purpose: to make the law equal in effect
for men and women vis-a-vis each other; for example, it
gave mothers a right equal to that of fathers to consent
to marriage by a child under 18. See supra note 15. There
was not a hint that the legislation was intended to give one
class of males, e.g., gay men, an equality with another class
of males, e.g., heterosexual men. Thus, the 1976 Act did
not revise the substance of the marriage statute to redefine
the term “marriage.”


G. The 1982 Gender Rule of Construction


[3]  Finally, in 1982, the Council adopted a new Gender
Rule of Construction, D.C.Law 4-111, § 2(a), 29 D.C.Reg.
1684 (1982), now contained in D.C.Code § 49-203
(1990). Appellants say this Rule conclusively requires
interpretation of the marriage statute to authorize same-
sex marriages.


This 1982 legislation amended the language of former
D.C.Code § 49-203, traceable to the 1901 Code, 31 Stat.
1189, ch. 854, Preamble, § 2 (Second), which had provided:
“Words importing the masculine gender shall include
all genders, except where such construction would be
absurd or unreasonable.” The new Rule also amended the
language of D.C.Code § 1-230, adopted in 1975, which
had read: “For the purposes of any act or resolution of
the Council of the District of Columbia, unless specifically
provided otherwise- ... (3) words importing one gender
include and apply to the other gender as well.” 22
D.C.Reg. 1990 (1975). In adopting the new Gender Rule
of Construction in 1982, therefore, the Council amended
two provisions of the D.C.Code (among others not
relevant here). It amended § 49-203 to say: “Unless the
Council of the District of Columbia specifically provides
that this section shall be inapplicable to a particular act or
section, all the words thereof importing 1 gender include
and apply to the other gender as well.” D.C.Code § 49-203
(1990). And it amended § 1-230(3) to read: “With regard to
resolutions, words importing 1 gender include and apply
to the other gender as well.” D.C.Code § 1-230(3) (1992).


Appellants argue that, when the Council removed the
words “except where such construction would be absurd
or unreasonable” from the 1901 rule of construction in
former § 49-203, without adding a disclaimer with respect
to the marriage statute, the Council implicitly authorized
same-sex marriages. We cannot agree.


The legislative history of the Gender Rule of Construction
makes clear that the Council enacted the Rule in 1982
for one purpose: “to create a consistent gender rule
of legislative construction throughout the D.C.Code.”
COMM. ON PUBLIC SERVICES & CONSUMER
AFFAIRS, COMMENTS ON BILL 4-374, THE
ANTI-SEX DISCRIMINATORY LANGUAGE ACT
AMENDMENT ACT OF 1981, at 1 (Feb. 16, 1982).
Wilhelmina J. Rolark, then Chair of the Committee on
Public Services & Consumer Affairs, elaborated:


Presently, there are two separate, somewhat
inconsistent rules for interpreting statutory words
having a gender meaning. Section 49-203 of the Code
(31 Stat. 1189, enacted March 3, 1901) provides that
“words importing the masculine gender shall be held
to include all genders, except where such construction
would be absurd or unreasonable.” By contrast, Code
section 1-230 (D.C.Law 1-17, 22 DCR 1990, effective
September 23, 1975) provides that for the purposes of
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any act or resolution of the Council of the District
of Columbia, unless specifically provided otherwise
“words importing one gender include and apply to the
other gender as well.”


Id.


Not only was the original (1901) § 49-203 deficient because
it did not apply to feminine gender words-e.g., the word
“steward” in a statute would be construed to include a
“stewardess,” whereas the word “stewardess” in a statute
would not be construed to apply to a “steward”-but
also that former *318  § 49-203 had “different criteria”
from those in former § 1-230 “for determining when the
gender rule of construction [would] not apply.” COMM.
ON THE JUDICIARY, REPORT ON BILL NO. 4-374,
THE ANTI-SEX DISCRIMINATORY LANGUAGE
ACT OF 1981, at 3 (Feb. 10, 1982). The Report to the
Members of the Committee on the Judiciary explained:


The “absurd or unreasonable”
criteria is found in sec. 49-203.
In sec. 1-230, the gender rule
of that section applies “unless
specifically provided otherwise” by
the legislature. Section 2(a) of Bill
4-374 [to adopt the Gender Rule of
Construction] would make the latter
criteria the rule for all statutes in the
Code.


Id. Thus, the Council merely intended to make D.C.Code §
49-203 (traceable to 1901) consistent with § 1-230 (adopted
in 1975) when, in 1982, it adopted the Gender Rule of
Construction to remove the words “except where such
construction would be absurd or unreasonable” from
former § 49-203.


Had the Council intended to enlarge the statutory
definition of “marriage” to include same-sex unions, it
surely would have mentioned such a significant intention
in the legislative history of the statute implementing the
new Gender Rule of Construction. See National Org. for
Women v. Mutual of Omaha Ins. Co., 531 A.2d 274, 276
(D.C.1987) (if Council intended such a dramatic change
in law, “it is reasonable to assume that there would
have been at least some specific reference to it in the
language of the Act or, at least, within its legislative
history”) (hereafter NOW ). The Council did not do
so. The Council merely intended to resolve a conflict


between two inconsistent rules of construction on the
books. We conclude, accordingly, that the Gender Rule
of Construction, D.C.Code § 49-203, § 1-230, does not
require recognition of same-sex marriages in the District.
See NOW, 531 A.2d at 276.


* * *


The Marriage and Divorce Act of 1977 and the Anti-
Sex Discriminatory Language Act of 1976, as well as
the Gender Rule of Construction enacted in 1982, did
not substantively change the central provisions of the
marriage statute enacted and codified in 1901. The
commonly understood meaning of “marriage” in those
years was limited to a union between a man and a
woman. Congress, in enacting and then codifying the
marriage statute, used gender-specific language which
no later Congress or the Council of the District
of Columbia has ever changed. The logically related
divorce statute, loaded with even more gender-specific
language and codified at the same time as the marriage
statute-without subsequent material change affecting
the definition of “marriage”-reflects the contemporary,
common legislative understanding that marriage requires
a man and woman. Indeed, the common societal
understanding of marriage, reflected in legal and ordinary
dictionary definitions from the last century until today,
presupposes a heterosexual union. The courts of other
jurisdictions take this view as well.


All this convinces us that no legislature for the District
of Columbia-Congress or Council-has ever intended to
sanction same-sex marriages. The trial court, therefore,
did not err in granting summary judgment for the District
on appellants' claim under the marriage statute.


III. THE HUMAN RIGHTS ACT CLAIM


[4]  Appellants next contend that, by refusing to issue
them a marriage license, the Clerk discriminated against
them because of their sex or sexual orientation, in
violation of the Human Rights Act, D.C.Code §§
1-2501 to -2557 (1992). Specifically, appellants argue that
when the Marriage License Bureau, a place of public
accommodation under the Clerk of the Superior Court,
refuses to issue marriage licenses to same-sex couples, gays
and lesbians are unlawfully denied an “equal opportunity”
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to participate in marriage, an important “aspect of life.”
See D.C.Code §§ 1-2511, -2519, -2532.


Human Rights Act § 1-2519(a)(1) makes it “an
unlawful discriminatory practice” for one to “deny,
directly or indirectly, any person the full and equal
enjoyment of the goods, services, facilities, privileges,
advantages, and accommodations of any place of public
accommodations,” if the denial is “wholly or partially for
a discriminatory reason based *319  on the ... sex ... [or]
sexual orientation ... of any individual.” A “place of public
accommodation” is defined in D.C.Code § 1-2502(24) to
include “wholesale and retail stores, and establishments
dealing with goods or services of any kind,” as well
as “public halls and public elevators of buildings and
structures.” Appellants contend that the Marriage License
Bureau is a “place of public accommodation” because
it is an “establishment dealing with goods or services of
any kind” and is located in the Superior Court building-
a “public hall.”


On appeal, the government assumes for the sake of
argument that the Marriage License Bureau is a place
of public accommodation. Furthermore, Elizabeth A.
Leader and Barbara R. Lewis, District Human Rights
Commissioners who, in their individual capacities, filed
an amicae curiae brief on behalf of appellants, argue that
all District of Columbia agencies are places of public
accommodation, within the meaning of the Human Rights
Act, because they provide goods and services to District
residents. See also In the Matter of Kevin S. Dickerson
v. District of Columbia Department of Human Services,
District of Columbia Commission on Human Rights, No.
89-465-PA(N), Final Decision and Order (May 23, 1991)
(District of Columbia Department of Human Services is
place of public accommodation under Human Rights Act
because it provides services to District residents). We,
too, assume, without formally deciding, that the Marriage
License Bureau is a place of public accommodation for
purposes of our analysis.


The Council of the District of Columbia enacted the
Human Rights Act of 1977 to “underscore the Council's
intent that the elimination of discrimination within the
District of Columbia should have the highest priority
and that the Human Rights Act should therefore be
read in harmony with and as supplementing other laws
of the District.” COMM. ON PUBLIC SERVICES
AND CONSUMER AFFAIRS, REPORT ON BILL No.


2-179, THE HUMAN RIGHTS ACT OF 1977, at 3
(July 5, 1977) (citations and internal quotation marks
omitted) (hereafter COMM. REPORT ON BILL 2-179).
The Council undoubtedly intended the Human Rights Act
to be a powerful, flexible, and far-reaching prohibition
against discrimination of many kinds, including sex and
sexual orientation.


The Council, however, did not intend the Act to prohibit
every discriminatory practice. For example, in NOW, 531
A.2d at 277-78, we concluded that the Council did not
intend the Human Rights Act to apply to the gender-
discriminatory actuarial pricing practices of insurance
companies. We explained:


It is true that it can be
argued with some persuasion
that the “plain language” of
the Act prohibits discrimination
based on gender in the services
offered by insurance companies.
See D.C.Code §§ 1-2502(24), -2519
(1987). Significantly, however, the
statute contains no language
purporting explicitly to regulate
insurance premium practices. If the
Council had intended to effect such
a dramatic change in insurance rate-
setting practices, it is reasonable to
assume that there would have been
at least some specific reference to it
in the language of the Act or, at least,
within its legislative history.


Id. at 276.


Our analysis in NOW, determining whether the Council
intended the Human Rights Act to preclude gender-
based rate differentials in the insurance statute, dealt
with a much clearer case than the one currently before
us. In NOW, although the Committee Report and
other legislative history never specifically referred to
actuarial rating practices, the Council clearly had heard
testimony regarding legislation in other states prohibiting
discrimination by insurance companies, when the Council
considered the 1973 regulation Governing Human Rights,
see 34 DCRR (1973) (“Title 34. Human Rights Law”),
which is virtually identical to the present Human Rights
Act. See NOW, 531 A.2d at 277. Furthermore, we noted
that, throughout the effective period of the Regulation
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and at the time the Human Rights Act was adopted,
the insurance statute expressly allowed a three-year set-


back 16  for calculating *320  life insurance premiums for
women, but not for men. See id. Finally, we considered
the fact that, soon after adopting the Human Rights Act,
the Council requested an opinion from the Corporation
Counsel as to whether the life insurance set-backs violated
the Act. See id. at 278. The Corporation Counsel issued
an opinion saying such action would be lawful, and the
Council accordingly increased the permissible set-back for
women to six years. See id. Under these circumstances, we
concluded that the Act did not preclude such differentials.
We emphasized: “If the Council had intended to effect
such a dramatic change ..., it is reasonable to assume that
there would have been at least some specific reference to it
in the language of the Act or, at least, within its legislative
history.” Id. at 276.


Although the Council undoubtedly intended the Human
Rights Act to be read broadly to eliminate the many
proscribed forms of discrimination in the District, we
cannot conclude that the Council ever intended to change
the ordinary meaning of the word “marriage” simply
by enacting the Human Rights Act. Had the Council
intended to effect such a major definitional change,
counter to common understanding, we would expect some
mention of it in the Human Rights Act or at least in
its legislative history. See NOW, 531 A.2d at 276. There
is none. See COMM. REPORT ON BILL 2-179. This
is not surprising, however, for by legislative definition-
as we have seen-“marriage” requires persons of opposite
sexes; there cannot be discrimination against a same-sex
marriage if, by independent statutory definition extended
to the Human Rights Act, there can be no such thing.
See Singer, 522 P.2d at 1190-95 (Washington's Equal
Rights Amendment does not require the state to authorize
same-sex marriage because such relationships are outside
definition of marriage).


Furthermore, in 1977, the same Council was considering
both the Human Rights Act and the Marriage and
Divorce Act legislation. Councilmembers were keenly
aware of the gay marriage debate and presumably would
have stated their intentions expressly if they had wanted
the Human Rights Act, instead of the Marriage and
Divorce Act, to expand the marriage statute to authorize
same-sex unions. See NOW, 531 A.2d at 277 (“References
to other statutes is particularly appropriate when the
statutes were enacted by the same legislative body, at


the same session.”). We therefore cannot conclude that
the Council intended the Human Rights Act to change
the fundamental definition of marriage. The trial judge
properly granted summary judgment for the District on
appellants' Human Rights Act claim.


IV. THE CONSTITUTIOnal Issues: PROCEDURAL
AND ANALYTICAL PREREQUISITES


A. Whether Constitutional Issues Have Been Properly
Raised


Because of the way appellants presented their
constitutional claims, there is a threshold question
whether these claims are properly before this court. The
amended complaint refers exclusively to statutory claims
under the marriage law and under the Human Rights
Act. In appellants' memorandum in support of their
motion for summary judgment, however, they argued
that the marriage statute “should be read, if it can
be, so as to avoid difficult and sensitive constitutional
questions.” Gay Rights Coalition of Georgetown University
Law Center v. Georgetown University, 536 A.2d 1, 16
(D.C.1987) (en banc) (lead opinion). In other words,
appellants argued as a fallback that, even if the trial
court rejected their plain language and legislative history
arguments, the statute could not survive a limitation
to opposite-sex marriages unless that interpretation
satisfied the Constitution. Specifically, appellants urged
the court to use the approach we employed in Gay
Rights Coalition: construe the statute in a way that
“saves” its constitutionality-an analysis that inherently
requires deciding whether a statute that bars same-
sex marriages could withstand due process and equal
protection challenges. See id., 536 A.2d at 49 (Ferren,
J., concurring in the result in part and dissenting
in part) (desire to save statute from constitutional
infirmity means “constitutional *321  analysis determines
statutory analysis,” in contrast with “quite different ...
doctrine favoring statutory over constitutional ground for
decision when both are independently available”).


In its first opinion granting summary judgment for the
District, the trial court ignored the constitutional issues
plaintiff-appellants had presented. Appellants moved for
reconsideration on constitutional grounds, presenting
comprehensive arguments, supported by case law and
other authorities, explaining why the marriage statute,
if upheld, would violate appellants' right to due process
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and equal protection of the laws. In response, the District
contended that, “until the filing of their motion for
reconsideration the plaintiffs consistently maintained that
their case did not focus upon constitutional issues.”
The District accused appellants of an “eleventh hour
attempt to recast themselves as victims of unconstitutional
action.” The trial court, however, granted appellants'
motion for reconsideration and expressly ruled upon-and
rejected-the constitutional claims. The District has not
questioned on appeal the propriety of our reaching these
issues; and, in any event, given appellants' and the trial
court's presentation and resolution, respectively, of the
constitutional claims, we conclude they are appropriately
before us.


At this point in the constitutional analysis, I write only for
myself until Part V., which Judge STEADMAN expressly
joins. Neither Judge TERRY nor Judge STEADMAN,
however, joins in Part VI.


B. Standard of Review


I turn to our standard of review. This case concerns
cross-motions: the District moved to dismiss for failure
to state a claim; plaintiff-appellants, presenting affidavits
of compliance with all marriage statute application
requirements and of rejection by the Clerk of the Superior
Court, filed a motion for summary judgment. The trial
court granted summary judgment for the District. See
Bell v. Jones, 566 A.2d 1059, 1060 (D.C.1989) (motion
for judgment on pleadings requires treatment as motion
for summary judgment “when it relies on matters outside
the pleadings”); Clay v. Hanson, 536 A.2d 1097, 1100
n. 3 (D.C.1988) (when judge considers materials beyond
pleadings, motion to dismiss for failure to state claim is
converted into motion for summary judgment).


“A motion for summary judgment shall be granted ‘if
the pleadings, depositions, answers to interrogatories, and
admissions on file, together with the affidavits ... show
that there is no genuine issue as to any material fact and
that the moving party is entitled to a judgment as a matter
of law.’ ” Kurth v. Dobricky, 487 A.2d 220, 224 (D.C.1985)
(quoting Super.Ct.Civ.R. 56(c)). Courts frequently have
emphasized the importance of an adequate record in cases
presenting complex constitutional issues, and accordingly
they have stressed that, in such cases, summary judgment
should be granted sparingly. See, e.g., Felix v. Young,
536 F.2d 1126, 1135 (6th Cir.1976) ( “The adequacy


of the record is particularly important where the court
is called on to decide questions of constitutional law
without benefit of a trial.”); Waldie v. Schlesinger, 166
U.S.App.D.C. 175, 177, 509 F.2d 508, 510 (1974) ( “a full
development of the facts of these [equal protection] cases
is essential to any meaningful assessment of appellant's
claim”); see generally 6 Part II JAMES WILLIAM


MOORE, MOORE'S FEDERAL PRACTICE ¶ 56.17 10


(1988); 10A CHARLES ALLEN WRIGHT, ARTHUR
R. MILLER & MARY KAY KANE, FEDERAL
PRACTICE AND PROCEDURE § 2732.2 (1983).


The parties here do not dispute the basic, historical facts
giving rise to the claim: appellants applied for a marriage
license; if they had been an opposite-sex couple they
would have qualified under the marriage statute; the clerk


denied their application because they both are men. 17


No party, *322  moreover, has asked for a trial. Thus,
the only question the parties present is whether, on the
undisputed facts of record, the District or the appellants
should be “entitled to a judgment as a matter of law,”
Super.Ct.Civ.R. 56(c) (1993)-i.e., of constitutional law.


If, as it turns out, neither side is entitled to summary
judgment, we must reverse the judgment for the District
and remand the case for trial, even though no party
has asked for one; each side's request for a summary
remedy in its favor does not nullify the right to a trial if
summary judgment is denied. See Super.Ct.Civ.R. 56(d)
(elaborating procedure when summary judgment is “not
rendered upon the whole case or for all the relief asked and
a trial is necessary”); Estate of Wells v. Estate of Smith,
576 A.2d 707, 709 & 709 n. 1 (D.C.1990) (ordinarily upon
reversal of summary judgment, appellate court remands
for trial unless “remand would be futile,” e.g., if the “only
persons with knowledge of the [relevant] historical facts ...
are deceased”) (citations omitted).


C. Relevance of the Distinction Between “Adjudicative
Facts” and “Legislative Facts”


The fact that this case is presented on appeal purely
as a question of law, based on undisputed facts, is
troublesome, if not deceptive, because there are two kinds
of fact at issue: “adjudicative facts” and “legislative facts.”


1. In General
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Courts use the term “adjudicative fact” to describe the
events which have happened between the parties. See State
v. Erickson, 574 P.2d 1, 4 (Alaska 1978) (“Adjudicative
facts ... are those facts which explain who did what, when,
where, how, and with what motive and intent.”) (citation
omitted);  FED.R.EVID. 201 advisory committee's note
(a) (1994) (“Adjudicative facts are simply the facts of
the particular case”); see also Lewis v. United States,
408 A.2d 303, 311 n. 11 (D.C.1979) (calling adjudicative
facts “legal” facts); DONALD L. HOROWITZ, THE
COURTS AND SOCIAL POLICY 45 & n. 58, 275 (1977)
(calling adjudicative facts “historical facts”).


“Legislative facts,” in contrast, are patterns of social,
economic, political, or scientific behavior or other data
that a court inevitably uses to inform and shape the
policy judgments it often has to make in deciding newly-
presented questions of law. See Lewis, 408 A.2d at 311
n. 11; Erickson, 574 P.2d at 5; HOROWITZ, supra, at
45, 275; see generally JOHN MONAHAN & LAURENS
WALKER, Social Authority: Obtaining, Evaluating, and
Establishing Social Science in Law, 134 U.PA.L.REV. 477,
482-84 (1986). Courts, for example, may have to evaluate
the impact of a proposed cross-racial adoption on a child's
sense of identity, in order to decide the child's best interest,
see In re R.M.G., 454 A.2d 776 (D.C.1982), or the court
may have to ascertain the accuracy of a particular test
for drugs, as it bears on guilt or innocence of a charged
drug offense, see Jones v. United States, 548 A.2d 35
(D.C.1988). Such instances require the court to find social
or scientific facts that transcend the individual case but
determine, sometimes conclusively, how the case shall
be decided. While deciding cases day-to-day, therefore,
courts cannot help finding, and relying on, legislative
facts; that process is inherent in the courts' answering
questions of law and thus is not left exclusively to
legislatures. See Erickson, 574 P.2d at 5-6; FED.R.EVID.


201 advisory committee's note (a). 18


*323  As explained later, the question whether the
state invidiously discriminates against homosexuals by
withholding from same-sex couples the right to marry
inevitably presents sub-questions about the nature and
causes of homosexuality and, as a result, confronts this
court with issues of legislative fact-finding. It is therefore
necessary to explore in greater detail the judicial process
of finding legislative facts. As discussed more fully below,
courts traditionally answer questions of legislative fact,
and thus questions of law, not only by referring to


evidence of record but also by considering non-record
sources such as scientific and social science studies found
in law reviews and other journals. See generally Lewis,
408 A.2d at 311 n. 11; Erickson, 574 P.2d at 5; 2
MCCORMICK ON EVIDENCE § 331 (4th ed. 1992), at
398-402; HOROWITZ, supra, at 45, 275. The extent to
which courts can properly use non-record sources in this
way is a difficult and sometimes controversial subject, as
we shall see.


In any event, as a prelude to discussion of the
constitutional issues in this case, I believe I not only
must elaborate the distinctions between adjudicative and
legislative facts, but also must evaluate and apply the
respective processes required for each kind of fact-finding-
all in aid of deciding whether this case, factually, is ripe for
summary judgment or requires a remand for trial.


2. “Adjudicative” and “Legislative” Facts Distinguished


In this case, all the undisputed facts plaintiff-appellants
have supported by affidavits, see supra note 17, and
presented for summary judgment as a matter of law are
“adjudicative” facts: appellants are both men; they are
residents of the District; they are not disqualified by any of
the enumerated prohibitions under the marriage statute;
they applied for a marriage license from the District's
Marriage License Bureau, presenting valid blood tests
and the name of an authorized person willing to perform
the marriage ceremony; the Clerk of the Superior Court
denied them a marriage license solely on the ground
that the District of Columbia Code does not authorize
marriage between persons of the same sex; they would
have been issued a marriage license if they were a
heterosexual couple; and the denial of a marriage license
potentially denies them an extraordinary number of
tangible benefits, based upon marital status, enumerated


in the District of Columbia Code. 19


*324  The first question, then, is whether these
adjudicative facts are enough to resolve, through
summary judgment, a same-sex couple's constitutional
challenge to the marriage statute. The most useful way
to answer this question is to focus, for purposes of
illustration, on equal protection of the laws, for which the
ultimate legal question in this case is whether the marriage
statute discriminates, without sufficient justification,
against members of a constitutionally protected class
(allegedly, unrelated adult homosexual couples). Compare



http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1978108151&pubNum=661&originatingDoc=I0e776584354d11d98b61a35269fc5f88&refType=RP&fi=co_pp_sp_661_4&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_661_4

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1978108151&pubNum=661&originatingDoc=I0e776584354d11d98b61a35269fc5f88&refType=RP&fi=co_pp_sp_661_4&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_661_4

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1004365&cite=USFRER201&originatingDoc=I0e776584354d11d98b61a35269fc5f88&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1979111079&pubNum=162&originatingDoc=I0e776584354d11d98b61a35269fc5f88&refType=RP&fi=co_pp_sp_162_311&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_162_311

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1979111079&pubNum=162&originatingDoc=I0e776584354d11d98b61a35269fc5f88&refType=RP&fi=co_pp_sp_162_311&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_162_311

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1979111079&pubNum=162&originatingDoc=I0e776584354d11d98b61a35269fc5f88&refType=RP&fi=co_pp_sp_162_311&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_162_311

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1979111079&pubNum=162&originatingDoc=I0e776584354d11d98b61a35269fc5f88&refType=RP&fi=co_pp_sp_162_311&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_162_311

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1978108151&pubNum=661&originatingDoc=I0e776584354d11d98b61a35269fc5f88&refType=RP&fi=co_pp_sp_661_5&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_661_5

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0105904667&pubNum=1268&originatingDoc=I0e776584354d11d98b61a35269fc5f88&refType=LR&fi=co_pp_sp_1268_482&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_1268_482

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0105904667&pubNum=1268&originatingDoc=I0e776584354d11d98b61a35269fc5f88&refType=LR&fi=co_pp_sp_1268_482&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_1268_482

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0105904667&pubNum=1268&originatingDoc=I0e776584354d11d98b61a35269fc5f88&refType=LR&fi=co_pp_sp_1268_482&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_1268_482

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1983103702&pubNum=162&originatingDoc=I0e776584354d11d98b61a35269fc5f88&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988127061&pubNum=162&originatingDoc=I0e776584354d11d98b61a35269fc5f88&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988127061&pubNum=162&originatingDoc=I0e776584354d11d98b61a35269fc5f88&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1978108151&pubNum=661&originatingDoc=I0e776584354d11d98b61a35269fc5f88&refType=RP&fi=co_pp_sp_661_5&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_661_5

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1004365&cite=USFRER201&originatingDoc=I0e776584354d11d98b61a35269fc5f88&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1004365&cite=USFRER201&originatingDoc=I0e776584354d11d98b61a35269fc5f88&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1979111079&pubNum=162&originatingDoc=I0e776584354d11d98b61a35269fc5f88&refType=RP&fi=co_pp_sp_162_311&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_162_311

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1979111079&pubNum=162&originatingDoc=I0e776584354d11d98b61a35269fc5f88&refType=RP&fi=co_pp_sp_162_311&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_162_311

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1978108151&pubNum=661&originatingDoc=I0e776584354d11d98b61a35269fc5f88&refType=RP&fi=co_pp_sp_661_5&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_661_5

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1978108151&pubNum=661&originatingDoc=I0e776584354d11d98b61a35269fc5f88&refType=RP&fi=co_pp_sp_661_5&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_661_5

jeffrey.welch

Highlight



jeffrey.welch

Highlight







Dean v. District of Columbia, 653 A.2d 307 (1995)


63 USLW 2449


 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 15


Plyler v. Doe, 457 U.S. 202, 223-24, 102 S.Ct. 2382,
2397-98, 72 L.Ed.2d 786 (1982) (children of illegal aliens
comprise protected class) with Massachusetts Bd. of
Retirement v. Murgia, 427 U.S. 307, 312, 96 S.Ct. 2562,
2566, 49 L.Ed.2d 520 (1976) (police officers over age 50 do
not comprise protected class).


This statement of the ultimate issue requires the court
to frame questions of adjudicative fact in a particular
way: Are the plaintiffs actually members of the allegedly
protected class? (Yes; they are both homosexual men.)
Have they been treated in a discriminatory manner? (Yes;
they have been denied a marriage license that would have


been issued to an adult heterosexual couple.) 20


The questions continue: Are members of the allegedly
protected class (homosexual couples) entitled to
greater constitutional protection against discriminatory
treatment than members of other groups? Depending on
the level of protection required, has the law unfairly
discriminated against members of the allegedly protected
class (homosexual couples)? These formulations are,
fundamentally, questions of law, not questions of fact,
since they focus on legal determinations: “entitlement” to
“greater protection,” and on “fairness” or “unfairness” of
discriminatory treatment. As I have indicated, however,
the answers to these questions are determined, ultimately,
not only by reference to the relevant adjudicative facts
outlined above, but also by consideration of so-called
“legislative facts.” More specifically, the legal question
whether the state, in withholding the marriage statute
from same-sex couples, violates their constitutional
right to equal protection of the laws may turn to an
appreciable extent on whether homosexuality is, to take
the extremes, a genetically determined *325  or a learned
orientation. It is therefore critical to understand how such
questions are, if at all, to be answered. This requires in-
depth understanding of the court's legislative fact-finding
process.


Legislative facts-for example, the sub-category “social
facts”-often are the critical facts used for answering major
questions of constitutional law. See, e.g., Brown v. Board
of Education, 347 U.S. 483, 494, 74 S.Ct. 686, 691-92,
98 L.Ed. 873 (1954) (demonstrable social fact that racial
segregation of public schools “generates a feeling of
inferiority as to [Negro children's] status in the community
that may affect their hearts and minds in a way unlikely
ever to be undone”); In re R.M.G., 454 A.2d at 787-88 (in


“significant number of instances” persons responsible for
adoption decisions “will not be able to focus adequately
on an adoptive child's sense of identity, and thus on the
child's best interest, without considering race”) (opinion of
Ferren, J.); id., 454 A.2d at 802 (Newman, J., dissenting)
(“A degree of race-consciousness is permissible to the
achievement of [child's best] interest, because certain
potential future hardships to the child arise when the
parents are of a different race.”).


Similarly, legislative facts can be outcome-determinative
“political” or “economic” facts. See, e.g., Baker v.
Carr, 369 U.S. 186, 82 S.Ct. 691, 7 L.Ed.2d 663
(1962) (recognition, based on political facts, of political
disincentives to legislative cure for malapportionment of
legislative representation); SEC v. Capital Gains Research
Bureau, Inc., 300 F.2d 745, 750-51 (2d Cir.1961) (judicial
notice of economic facts tending to prove advice tendered
by small advisory service could not influence stock
market), rev'd, 375 U.S. 180, 84 S.Ct. 275, 11 L.Ed.2d 237
(1963) (judicial notice of economic facts tending to prove
the contrary).


Legislative facts also include “scientific facts,” providing
answers, for example, to the question whether “ ‘DNA’
profiling evidence is admissible to corroborate the
identification of a defendant in a criminal case,” United
States v. Porter, 618 A.2d 629, 630 (D.C.1992), or to the
question whether drug-testing with the so-called EMIT
system has general acceptance in the scientific community,
see Jones, 548 A.2d at 39-47, or to the question whether
cocaine could properly be characterized as a “narcotic”
under a criminal statute, requiring inquiry into both
pharmacological properties and psychological impact, see
Erickson, 574 P.2d at 4-10.


The Supreme Court of Alaska has nicely summarized the
uses courts make of legislative facts:


Legislative facts come into play when the court is
faced with the task of deciding the constitutionality
of a statute, statutory interpretation or the extension
or restriction of a common law rule upon grounds
of policy. These policy decisions, as in the case at
hand, often hinge on social, political, economic, or
scientific facts, most of which no longer fall within
the classification of irrefutable. Cases involving such
decisions cannot be decided adequately without some
view by the court of the policy considerations and
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background upon which the validity of a particular
statute or rule is grounded.


MCCORMICK ON EVIDENCE, § 334 (2d ed. 1972),
alludes to the proposition that the topic of judicial
notice, particularly as to legislative facts, does not
conveniently fit within the structured confines of the
law of evidence, but rather is more appropriately
categorized in the more general area of judicial
reasoning. A distinction must be made between evidence
of the particular facts of a case, which can be accepted
only through prescribed methods calculated to assure
credibility, and those [legislative] facts which are of
greater policy significance in that they describe aspects
of our larger environment and form the basis upon
which adjudicative facts are evaluated. It is a slippery
distinction at best; but it is one that has been drawn by
[Professor Kenneth Culp] Davis, incorporated into the
federal rules, and at least implicitly recognized in nearly
every situation where a court has been called upon to
address a question of policy in evaluating the rationality
or reason behind a statute or rule.


Erickson, 574 P.2d at 5-6 (footnotes omitted) (emphasis
added).


The Federal Rules of Evidence also stress the distinction
between adjudicative and legislative *326  facts. The
Advisory Committee Note points out that  FED.R.EVID.
201 is limited to “judicial notice of adjudicative facts,”
and that no federal rule of evidence “deals with
judicial notice of legislative facts.” FED.R.EVID. 201
advisory committee's note (a). Far from disparaging
court involvement in legislative fact-finding, however, the
Advisory Committee simply notes that only adjudicative
facts can meet the “high degree of indisputability [that]
is the essential prerequisite” to formally taking “judicial
notice.” The Committee then quotes from Professor
Davis, see supra note 18, and others, who encourage
judges to make their own findings of legislative fact, not
only from the trial record but also from sources outside
the record as needed, to inform their judicial reasoning-
even though admittedly such facts, when found, will not
be “indisputable.” Under this view, legislative fact-finding
is akin to legal research, except that the judge is free to
consult non-legal sources as well (sometimes found in law
reviews featuring interdisciplinary articles). Seen in this
way, a judge who studies journals of social science, for
example, in aid of constitutional rulings is, perhaps, better
characterized as engaging in the process of answering


questions of law than of taking judicial notice of legislative
facts. See 2 MCCORMICK, supra, § 331.


It may appear that, through legislative fact-finding, the
trial or appellate judge is on a personal frolic, divorced
too much from the parties' presentations, but that is
an incorrect perception, and it would be wrong to
say the traditional approach to legislative fact-finding
is inappropriate or altogether unsatisfactory. The real
concern is not whether judges should engage in legislative
fact-finding; they inevitably do. No one can persuasively
argue that the courts have no business deciding, for
example, whether a particular drug fits the statutory
definition of a “narcotic,” see Erickson, 574 P.2d at 18-23,
or whether race affects a child's sense of identity, for
purposes of determining whether a cross-racial adoption
will be in the child's best interest, see In re R.M.G., 454
A.2d at 791-94. Courts rarely can avoid such issues. The
concern, rather, is that certain kinds of legislative facts
may be too difficult to ascertain, or simply may be too
controversial, for a court-rather than the legislature itself-
to decide. I will return to this “difficulty” or “controversy”
theme later; the point here is to make clear that there
is quite a difference between saying a court should not
engage in any legislative fact-finding and saying a court
should stay away from particular legislative fact-finding.
The former would be ill-advised and often impossible; the
latter, on occasion, may be prudent.


3. Judicial Process of Legislative Fact-Finding


Overt legislative fact-finding is traceable to Muller v.
Oregon, 208 U.S. 412, 419-20, 28 S.Ct. 324, 325-26,
52 L.Ed. 551 (1908), where the Supreme Court upheld
the constitutionality of an Oregon law limiting women's
factory work to ten hours a day after relying on
amicus attorney Louis D. Brandeis's brief, which
had presented 90 reports of committees, bureaus of
statistics, commissioners of hygiene, and inspectors of
factories detailing how long working hours, under the
circumstances, were dangerous to women. Justice Holmes
later summarized the principle: “A judge sitting with a jury
is not competent to decide issues of fact; but matters of fact
that are merely premises to a rule of law he may decide.”
Prentis v. Atlantic Coast Line Co., 211 U.S. 210, 227, 29


S.Ct. 67, 70, 53 L.Ed. 150 (1908). 21


*327  Accordingly, whereas adjudicative facts are found
exclusively on the basis of trial testimony by so-called
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fact witnesses and of properly verified documentary
evidence, legislative facts are often found differently. The
“process set up to establish the one is not necessarily
adequate to ascertain the other.” HOROWITZ, supra, at
45. Legislative facts commonly are found after hearing
testimony by qualified experts, but that testimony is
usually buttressed by judicial attention not only to
other court decisions but also to scientific or social
science literature, including books, treatises, law reviews,
and other journals containing useful information not


of record. 22  Legislative facts also sometimes are found


exclusively in non-record sources, 23  such as a party's
“Brandeis brief” and the judge's own research, without
help from expert testimony. See e.g., Brown, 347 U.S. at
489-94, 74 S.Ct. at 688-91; McLean v. Arkansas, 211 U.S.
539, 549-50, 29 S.Ct. 206, 208-09, 53 L.Ed. 315 (1909);
Muller, 208 U.S. at 419-20, 28 S.Ct. at 325-26; Ribnik v.
McBride, 277 U.S. 350, 363-72, 48 S.Ct. 545, 548-52, 72
L.Ed. 913 (1928) (Stone, J., dissenting).


The idea of gathering non-record information appears
antithetical to the traditional understanding of sound
judicial fact-finding; but, as we have seen with respect
to legislative (though not adjudicative) facts, it is done
every day as judges-especially appellate judges-search
for authority to resolve difficult legal issues requiring
policy resolution. Cross-examination of such non-record
material, of course, is missing, except insofar as author
contests author and the judge applies his or her own
critical faculties to the debate. All the data is then tested
against legal norms.


In short, the appellate judge tests the parties' proffers
of legislative fact against reasoned, published authorities
who have attempted to seek the truth through documented
research, often critical of earlier efforts. This is the
process that Justice Holmes called merely identifying
premises for adopting a rule of law, see Prentis, 211
U.S. at 227, 29 S.Ct. at 69-70, and that Professors
Morgan, Davis, and others have characterized as part
of judicial reasoning and law-making rather than of
traditional fact-finding. See, e.g., E.M. Morgan, Judicial
Notice, 57 HARV.L.REV. 269, 270-71 (1944); K.C.
Davis, An Approach to Problems of Evidence in the
Administrative Process, 55 HARV.L.REV. 364, 403
(1942); J.B. THAYER, PRELIMINARY TREATISE
ON EVIDENCE 279-80 (1898); Erickson, 574 P.2d at 5-6.


How can legislative fact-finding best be conducted?
Ideally, several qualified experts on all sides of a social
or scientific issue would appear in the trial court, subject
to cross-examination not only about their own views but
also about the views of other testifying experts, as well as
the views of non-testifying authors of seminal articles on
the subject. Indeed, ideally the very authors of the most
probative studies would be among the experts who testify.
In this way, highly qualified expert testimony would
serve at least three important functions: focus the court's
attention on the most relevant concerns, present the range
of informed opinion on the subject, and both identify and
critique the most probative literature. The court, *328
therefore, would achieve a sharpened, presumably reliable
insight into complicated matters that, without such help,
would be much more difficult for the judge to understand.


The dollar costs and time required for the ideal approach
may be prohibitive, however, with the result that a typical
hearing will involve only a few experts, often extreme
proponents for the parties' respective views, who are likely
not to be particularly well qualified and may not provide
sufficient, let alone trustworthy, data permitting the
court to rule with confidence. This court accordingly has
stressed-for example, in connection with expert testimony
on the question whether there is a consensus in the
scientific community on the accuracy of EMIT drug
testing-that non-record sources of information may be
crucial to sound legislative fact-finding; “reference to such
outside sources may be useful in exposing a proffered
expert's bias or incompetence.” Jones, 548 A.2d at 42.


Professor Donald L. Horowitz, who has substantial
reservations about the capacity of courts to make social
policy, is skeptical in part because he worries that the
experts selected to testify as to legislative facts too often
will lack sufficient qualifications, and that evidentiary
rules-in particular  FED.R.EVID. 803-will keep out of the
trial record seminal studies the courts should know about.
He therefore advocates rules changes


to admit books and articles on
matters of social fact directly
into evidence as exhibits, not
require as a precondition that an
expert refer to them in his [or


her] testimony, [ 24 ]  abolish the
favored position of government


reports, [ 25 ]  and permit counsel to



http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1954121869&pubNum=708&originatingDoc=I0e776584354d11d98b61a35269fc5f88&refType=RP&fi=co_pp_sp_708_688&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_708_688

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1954121869&pubNum=708&originatingDoc=I0e776584354d11d98b61a35269fc5f88&refType=RP&fi=co_pp_sp_708_688&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_708_688

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1909100343&pubNum=708&originatingDoc=I0e776584354d11d98b61a35269fc5f88&refType=RP&fi=co_pp_sp_708_208&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_708_208

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1909100343&pubNum=708&originatingDoc=I0e776584354d11d98b61a35269fc5f88&refType=RP&fi=co_pp_sp_708_208&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_708_208

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1908100254&pubNum=708&originatingDoc=I0e776584354d11d98b61a35269fc5f88&refType=RP&fi=co_pp_sp_708_325&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_708_325

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1928125747&pubNum=708&originatingDoc=I0e776584354d11d98b61a35269fc5f88&refType=RP&fi=co_pp_sp_708_548&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_708_548

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1928125747&pubNum=708&originatingDoc=I0e776584354d11d98b61a35269fc5f88&refType=RP&fi=co_pp_sp_708_548&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_708_548

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1928125747&pubNum=708&originatingDoc=I0e776584354d11d98b61a35269fc5f88&refType=RP&fi=co_pp_sp_708_548&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_708_548

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1908100390&pubNum=708&originatingDoc=I0e776584354d11d98b61a35269fc5f88&refType=RP&fi=co_pp_sp_708_69&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_708_69

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1908100390&pubNum=708&originatingDoc=I0e776584354d11d98b61a35269fc5f88&refType=RP&fi=co_pp_sp_708_69&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_708_69

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0343987615&pubNum=3084&originatingDoc=I0e776584354d11d98b61a35269fc5f88&refType=LR&fi=co_pp_sp_3084_270&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_3084_270

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0343987615&pubNum=3084&originatingDoc=I0e776584354d11d98b61a35269fc5f88&refType=LR&fi=co_pp_sp_3084_270&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_3084_270

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0343989072&pubNum=3084&originatingDoc=I0e776584354d11d98b61a35269fc5f88&refType=LR&fi=co_pp_sp_3084_403&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_3084_403

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0343989072&pubNum=3084&originatingDoc=I0e776584354d11d98b61a35269fc5f88&refType=LR&fi=co_pp_sp_3084_403&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_3084_403

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0343989072&pubNum=3084&originatingDoc=I0e776584354d11d98b61a35269fc5f88&refType=LR&fi=co_pp_sp_3084_403&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_3084_403

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1978108151&pubNum=661&originatingDoc=I0e776584354d11d98b61a35269fc5f88&refType=RP&fi=co_pp_sp_661_5&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_661_5

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988127061&pubNum=162&originatingDoc=I0e776584354d11d98b61a35269fc5f88&refType=RP&fi=co_pp_sp_162_42&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_162_42

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1004365&cite=USFRER803&originatingDoc=I0e776584354d11d98b61a35269fc5f88&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)





Dean v. District of Columbia, 653 A.2d 307 (1995)


63 USLW 2449


 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 18


attack the reliability of the studies
directly. This is no panacea, but it
would bring the judge one step closer
to the original materials, permit
him [or her] more easily to check
the statements of advocates and
interpreters, and-since the studies
will be more readily accessible to
the judge-perhaps encourage expert
witnesses to gear their presentations
more closely to what the studies
do and do not in fact show. So
far, expert witnesses have had too
much latitude to parade their own
preferences as science.


HOROWITZ, supra, at 281. In short, Professor Horowitz
has greater confidence in legislative fact-finding directly
by judges than he does in building a trial record
with expert testimony-unless, presumably, the judge can
supplement the record by any means necessary to reach
critical sources that will help the judge test the experts
when counsel have not effectively completed the job. If,
as others have said, trial and appellate judges, as fact-
finders, are presently allowed unlimited access to non-
record sources of legislative fact, then of course Professor
Horowitz's concerns about the rules of evidence have
become substantially moot.


Based on the foregoing considerations, it is questionable
whether a hearing with expert testimony about issues
of legislative fact “would reveal more reliable or higher
quality information than is available by referring to
authorities submitted in briefs by both sides, and, in
appropriate cases, by additional research at the appellate
level.” Erickson, 574 P.2d at 6. The advantage of such
a costly exercise is likely, on too many occasions, to
be marginal at best, and the further away the hearing
is from the ideal model I have posited (using the most
highly qualified experts), the more the judge will confront
distorted, perhaps even biased, presentations and thus
have to rely primarily on many non-record sources
for critical scientific or social science information. See
generally Erickson, 574 P.2d at 4-7.


It is clear, of course, that a trial judge, or an appellate court
reviewing a dismissal or summary judgment order, has
discretion to order a hearing to help establish legislative
facts. For example, in *329  Chastelton Corp. v. Sinclair,


264 U.S. 543, 44 S.Ct. 405, 68 L.Ed. 841 (1924), when a
landlord claimed that an emergency justifying rent control
was at an end and that continuing such regulation was
unconstitutionally confiscatory, Justice Holmes opined:


It is conceivable that, as is shown in an affidavit
attached to the bill, extensive activity in building has
added to the ease of finding an abode. If about all that
remains of war conditions is the increased cost of living,
that is not in itself a justification of the act. Without
going beyond the limits of judicial knowledge, we can
say at least that the plaintiffs' allegations cannot be
declared offhand to be unmaintainable, and that it is
not impossible that a full development of the facts will
show them to be true. In that case the operation of the
statute would be at an end.


We need not enquire how far this Court might go
in deciding the question for itself, on the principles
explained in Prentis v. Atlantic Coast Line Co., 211 U.S.
210, 227 [29 S.Ct. 67, 69-70, 53 L.Ed. 150]. See Gardner
v. Collector, 6 Wall. 499 [18 L.Ed. 890]. South Ottawa
v. Perkins, 94 U.S. 260 [24 L.Ed. 154]. Jones v. United
States, 137 U.S. 202 [11 S.Ct. 80, 34 L.Ed. 691]. Travis
v. Yale & Towne Manufacturing Co., 252 U.S. 60, 80
[40 S.Ct. 228, 232, 64 L.Ed. 460]. These cases show that
the Court may ascertain as it sees fit any fact that is
merely a ground for laying down a rule of law, and if
the question were only whether the statute is in force
today, upon the facts that we judicially know we should
be compelled to say that the law has ceased to operate.
Here however it is material to know the condition of
Washington at different dates in the past. Obviously
the facts should be accurately ascertained and carefully
weighed, and this can be done more conveniently in the
Supreme Court of the District [a trial court] than here.
The evidence should be preserved so that if necessary it
can be considered by this Court.


Id. at 548-49, 44 S.Ct. at 406 (emphasis added). Justice
Holmes, though mindful of the appellate court's authority
to find its own legislative facts, concluded that, for the
particular kind of facts at issue-conditions of the District
of Columbia housing market over time-it would be more
“convenient” for the trial court to do the work.


In every case, therefore, an appellate court has discretion,
based on the nature of the inquiry and the trial court
record, to determine how to decide questions of law
when the record itself does not supply testimony or other
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documentation adequate for finding essential legislative
facts. Certainly, the appellate court can remand for
further proceedings as needed, see Chastelton Corp., 264
U.S. at 548-49, 44 S.Ct. at 406-07, but the court also
can say, without fear of jurisprudential heresy, that the
data proffered by the parties, as well as by the trial
court, from non-record, uncross-examined sources, when
supplemented by the appellate court's own like research,
will suffice in a particular case for constitutional decision-
making.


This prescribed free rein for judges to consult non-
record sources for legislative facts to inform their policy
judgments is not without limit, however.


While not necessarily undisputably
true, it would appear that these
legislative facts must at least appear
to be more likely than not true if the
opinion is going to have the requisite
intellectual legitimacy upon which
the authority of judge-made rules is
ultimately founded.


2 MCCORMICK, supra, § 331, at 400 (emphasis added).
Accordingly, despite the appropriateness, indeed the
desirability if not necessity, of judges' conducting their
own research in non-record, even non-proffered, sources,
that exercise must reflect intellectual integrity such that
the result, if not irrefutable, at least is unquestionably
principled.


The point not to be forgotten, however, as Professor
Horowitz has emphasized, is that the likelihood of
expert testimony of record being superior to the court's
own resourcefulness in finding legislative facts is often
highly questionable. See HOROWITZ, supra, at 281.
The quality of the paid experts too often will be limited
to persons who have not done the most careful studies
themselves and, in any event, may have an ax to grind
that, absent very skillful cross-examination, can create
a record that hides the real truth. See id. It *330  may
be more “convenient” for an appellate court to remand
for relatively easy legislative fact-finding, as in Chastelton
Corp., where collection and presentation of historical
economic data (housing market conditions) is likely to
be straightforward, akin to adjudicative fact-finding.
Arguably, the more complex the issue-for example, the
nature and causes of homosexuality-the greater the risk
that a hearing will yield no better, and perhaps less


satisfactory, results than non-record sources, including a
judge's own research into primary data, helped along, of
course, by counsel's advocacy. See HOROWITZ, supra,
at 281.


Whether the process I have been discussing is called
legislative fact-finding or answering questions of law, the
exercise is all the more difficult because legislative facts
not only are rarely “indisputable” or “irrefutable” but also
commonly change from time to time, whether they are
“social,” “political,” “economic,” or “scientific” facts. In
contrast with adjudicative facts, which typically are static,
see Lewis, 408 A.2d at 311 n. 11, legislative facts are “not
necessarily immutable” because they typically involve
patterns of behavior-or understandings of patterns of
behavior-that can change over time. See HOROWITZ,
supra, at 275.


Patterns can and sometimes do
change, especially at the lower
levels of analysis at which verifiable
propositions are likely to be found.
If law is to follow behavior, it must
constantly monitor such changes-a
most difficult undertaking.


Id. (quoted in Lewis, 408 A.2d at 311 n. 11).


The difficulties of legislative fact-finding-especially its
differences from traditional, record-based adjudicative
fact-finding-cause some lawyers and judges to say that,
at least in difficult, controversial cases, legislative fact-
finding should be left to the legislature. Perhaps they say
this out of a belief that legislatures are better equipped to
find such facts, since everyone even marginally interested
in a matter has standing to be heard and, presumably,
helps round out the record. But saying that proves too
much, for the legislative process, virtually by definition,
usually plays to majorities, and legislators can use any
variety of protest or inconclusiveness of fact to ignore
or defer attention to serious, often worthy claims of
constitutional rights advanced by victimized minorities.


The truth is, a legislative hearing is not necessarily
better suited than a court hearing is to making
supportable findings, for example, about the nature
and causes of homosexuality, including its degree of
immutability. In fact, there is no guarantee that a
legislature would ever find reason-or political courage-
to schedule such a hearing. In contrast with legislatures,
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however, the courts are commissioned, among other
things, to assure constitutional due process and equal
protection of the laws for minorities, without fear of
electoral consequences-especially in jurisdictions, such as
ours, where judicial selection is immune from popular
vote. Difficult as it may be to determine legislative
facts for making social and legal judgments about the
constitutional rights of homosexuals, the courts have been
asked to do so, they are obligated to do so, and they are
as equipped as any institution to do so.


* * * * * *


In sum, the question whether appellants' constitutional
rights to due process and equal protection of the laws,
while not presenting any genuine issue of material
“adjudicative” fact in this case, requires “a most difficult
undertaking,” id.: ascertainment and application of
“legislative” facts that include, as we shall see, some
findings about the origins of homosexuality and the extent
to which sexual orientation is immutable. For that fact-
finding (or call it answering questions of law), both parties
have relied exclusively on case law and on non-record
sources: law reviews, scientific articles, social science
compilations. No expert testimony has been proffered.
Whether this particular invitation for judicial findings
of legislative fact provides enough material, along with
our own research, for this court to rule definitively here
is a critical, very difficult question. I defer the answer
until I explore the parties' presentations. In doing so, I
will rely not only on case law but also on scientific and
social science sources proffered by the parties-and found
on my own-of the sort *331  judges traditionally rely
on to decide constitutional questions of the magnitude
presented.


V. CONSTITUTIONAL DUE PROCESS: IS SAME-
SEX MARRIAGE A “FUNDAMENTAL RIGHT”?


[5]  Appellants contend that interpreting the marriage
statute in a manner that denies same-sex couples the
opportunity to marry violates their constitutional rights.
Specifically, they argue, first, that even if marriage
is traditionally understood and statutorily defined to
include only opposite-sex couples, this limitation of the
right to marry unconstitutionally burdens gays' and
lesbians' “fundamental right” to marry as they choose-
a right protected by the due process clause of the Fifth
Amendment. I speak now for the division majority; we


conclude that same-sex marriage is not a “fundamental
right” protected by the due process clause, because that
kind of relationship is not “deeply rooted in this Nation's
history and tradition.” Moore v. City of East Cleveland,
431 U.S. 494, 503, 97 S.Ct. 1932, 1938, 52 L.Ed.2d 531
(1977).


A. Definition of “Fundamental Right”


The Supreme Court initially characterized as fundamental
rights, entitled to heightened judicial protection under
the due process clause, those privileges and immunities
that belong to someone as a citizen of the United States-
and thus cannot be denied by the states-because they
are “implicit in the concept of ordered liberty.” Palco v.
Connecticut, 302 U.S. 319, 325, 58 S.Ct. 149, 152, 82
L.Ed. 288 (1937) (Fifth Amendment double jeopardy
clause did not bar state's appealing second degree murder
conviction for alleged evidentiary and instructional errors
and, upon obtaining reversal, retrying defendant for
first degree murder) (emphasis added). In rejecting the
argument that the Fourteenth Amendment incorporates
and forbids whatever the Fifth Amendment forbids, Palko
announced the so-called selective incorporation approach.
The Court characterized the fundamental rights that are
so incorporated, and thus binding on the states, as those
having their “source in the belief that neither liberty nor
justice would exist if they were sacrificed.” Id. at 326, 58


S.Ct. at 152. 26


Over thirty years later, the Court held that “the
Fourteenth Amendment guarantees a right of jury trial
in all criminal cases which-were they to be tried in a
federal court-would come within the Sixth Amendment's
guarantee.” Duncan v. Louisiana, 391 U.S. 145, 149, 88
S.Ct. 1444, 1447, 20 L.Ed.2d 491 (1968). The Court
premised its ruling on a belief “that trial by jury in criminal
cases is fundamental to the American scheme of justice,”
id. (emphasis added)-a fundamental-right formulation the
Court expressly recognized as somewhat different from
Palko 's. See Duncan, 391 U.S. at 149 n. 14, 88 S.Ct. at


1447-48 n. 14. 27


Finally, in Moore v. City of East Cleveland (plurality
opinion), the Court overturned a conviction under a
housing ordinance that denied certain family members the
right to live together. The Court premised its decision on
the due process clause, which “protects the sanctity of the
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family precisely because the institution of the family is
deeply rooted in this Nation's history and tradition.” 431
U.S. at 503, 97 S.Ct. at 1938 (footnote omitted) (emphasis


added). 28


*332  This brings us to Bowers v. Hardwick, 478 U.S. 186,
106 S.Ct. 2841, 92 L.Ed.2d 140 (1986), which presented
the question “whether the Federal Constitution confers
a fundamental right upon homosexuals to engage in
[consensual] sodomy and hence invalidates the laws of
the many States that still make such conduct illegal
and have done so for a very long time.” Id. at 190,
106 S.Ct. at 2843. The Court answered “No,” expressly
reserving the question whether the Georgia statute
criminalizing sodomy is constitutional as applied to
consensual heterosexual sodomy. See id. at 188 n. 2,
106 S.Ct. at 2842 n. 2 (“We express no opinion on the
constitutionality of the Georgia statute as applied to other
acts of sodomy.”). Writing for the majority, Justice White
quoted both Palko and Moore (reflecting the range of
“fundamental right” formulations under the due process
clause) and concluded that “neither of these formulations
would extend a fundamental right to homosexuals to
engage in acts of consensual sodomy.” Id. at 192, 106 S.Ct.
at 2845.


As in Hardwick, we need not resolve where, along
the continuum between Palko and Moore, the correct
formulation falls. As elaborated below, we conclude
that even under Moore 's most inclusive definition of
“fundamental right,” appellants' due process claim fails.


B. Appellants' Due Process Claim


The “freedom to marry has long been recognized as
one of the vital personal rights essential to the orderly
pursuit of happiness by free men [and women].” Loving v.
Virginia, 388 U.S. 1, 12, 87 S.Ct. 1817, 1824, 18 L.Ed.2d
1010 (1967). More specifically, the Supreme Court has
emphasized that “the right to marry is part of the
fundamental ‘right of privacy’ implicit in the Fourteenth
Amendment's Due Process Clause.” Zablocki v. Redhail,
434 U.S. 374, 384, 98 S.Ct. 673, 680, 54 L.Ed.2d 618
(1978). In addressing a Wisconsin law that prohibited a
couple from marrying if one of them had an outstanding
child support obligation, the Court in Zablocki explained:
“When a statutory classification significantly interferes
with the exercise of a fundamental right, it cannot be
upheld unless it is supported by sufficiently important


state interests and is closely tailored to effectuate only
those interests.” Id. at 388, 98 S.Ct. at 682. The Court then
concluded that an unpaid child support obligation did not
give the state a sufficiently compelling reason to deny the
couple the fundamental right to marry, and thus the Court
declared the law invalid as an unconstitutional denial of
equal protection of the laws. See id. at 388-91, 98 S.Ct. at
682-84.


An historical survey of Supreme Court cases concerning
the fundamental right to marry, however, demonstrates
that the Court has called this right “fundamental” because
of its link to procreation. See Baehr v. Lewin, 74 Haw. 530,
852 P.2d 44, 55 (1993). The Court first discussed marriage
as a fundamental right in Skinner v. Oklahoma, 316 U.S.
535, 62 S.Ct. 1110, 86 L.Ed. 1655 (1942), a case striking
an Oklahoma statute that allowed the state to sterilize
habitual criminals without their consent. In explicating
*333  the rationale for decision, the Court stressed that


“[m]arriage and procreation are fundamental to the very
existence and survival of the race.” Skinner, 316 U.S. at
541, 62 S.Ct. at 1113. In Zablocki, moreover, the Court
explained:


It is not surprising that the decision
to marry has been placed on
the same level of importance as
decisions relating to procreation,
childbirth, child rearing, and family
relationships. As the facts of this
case illustrate, it would make little
sense to recognize a right of privacy
with respect to other matters of
family life and not with respect to
the decision to enter the relationship
that is the foundation of the family
in our society.... [I]f appellee's right
to procreate means anything at all,
it must imply some right to enter the
only relationship in which the State
of Wisconsin allows sexual relations
legally to take place.


434 U.S. at 386, 98 S.Ct. at 681 (footnote omitted). See
also Loving, 388 U.S. at 12, 87 S.Ct. at 1824 (“Marriage is
one of the ‘basic civil rights of man,’ fundamental to our
very existence and survival.”) (quoting Skinner, 316 U.S.
at 541, 62 S.Ct. at 1113).
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Although we recognize that gay and lesbian couples
can and do have children through adoption, surrogacy,
and artificial insemination, see Developments in the Law-
Sexual Orientation and the Law, 102 HARV.L.REV. 1508,
1642-60 (1989) (hereafter Sexual Orientation and the Law
), and that not all heterosexual married couples are able, or
choose, to procreate, we cannot overlook the fact that the
Supreme Court has deemed marriage a fundamental right
substantially because of its relationship to procreation.
Thus, in recognizing a fundamental right to marry, the
Court has only contemplated marriages between persons
of opposite sexes-persons who had the possibility of
having children with each other. See Baehr, 852 P.2d
at 56; see generally Note, Homosexuals' Right to Marry:
A Constitutional Test and a Legislative Solution, 128
U.PA.L.REV. 193, 200-02 (1979) (hereafter Homosexuals'
Right to Marry ).


The question, then, is whether there is a constitutional
basis under the due process clause for saying that this
recognized, fundamental right of heterosexual couples
to marry also extends to gay and lesbian couples. The
answer, very simply, is “No.” Even without reference
to Hardwick 's constitutional approval of statutes
criminalizing consensual sodomy, we cannot say that
same-sex marriage “is deeply rooted in this Nation's
history and tradition.” Moore, 431 U.S. at 503, 97 S.Ct.
at 1938. Indeed, the District of Columbia marriage statute
reflects an altogether different tradition. Accordingly,
same-sex marriage cannot be called a fundamental right
protected by the due process clause.


VI. EQUAL PROTECTION: ARE HOMOSEXUALS
A “SUSPECT” OR “QUASI-SUSPECT” CLASS?


A. The Trial Court's Ruling


I write, once again, only for myself, and thus, in the
balance of this opinion, respectfully dissent from the
judgment to affirm.


Appellants also maintain that the statute limiting
marriage to opposite-sex couples unconstitutionally
discriminates against them as a gay couple, in violation
of their Fifth Amendment right to equal protection of


the laws. 29  The trial court rejected this contention in a
Supplemental Memorandum Opinion and Order of June
2, 1992. The court concluded that homosexuals comprise
neither a “suspect” class mandating “strict scrutiny” of


the statutory bar against same-sex marriage, nor a “quasi-
suspect” class requiring “intermediate scrutiny” of the
marriage barrier. See Plyler v. Doe, 457 U.S. at 216 & n.
14, 217-18, 102 S.Ct. at 2394-95 & n. 14, 2395. The court
accordingly held that the “rational basis” test applied
and that the statute limiting marriage to heterosexuals is
“rationally related” to three “legitimate state interest[s]”:


*334  [1] fostering at a socially-approved point in time
(i.e., during marriage), that which is essential to the
very survival of the human race, namely, procreation....
[2] [prohibiting] ... the sexual conduct, to wit, sodomy,
commonly associated with homosexual status-conduct
deemed by society to be so morally reprehensible as
to be a criminal offense in the District of Columbia


and many other jurisdictions. [ 30 ]  [3] Finally, the
legislature could also rationally conclude that such
authorization would constitute unprecedented and
unwarranted “social tinkering” with one of the
most sacred institutions known to mankind, namely,
marriage.... [Footnotes omitted.]


The court then asserted in a footnote:


Indeed, the result would not be
different even if plaintiffs were
members of a “suspect” or “quasi-
suspect” class. As previously noted,
the state's interests and concerns are
not only legitimate but compelling.
And realistically there is no less
restrictive means of adequately
addressing them than by simply
prohibiting the proposed union.


B. Introduction: Discrimination and Equal Protection of
the Laws


The fact that same-sex marriage is not a fundamental
right, entitled to due process protection, see supra
Part V., does not end the constitutional inquiry; equal
protection analysis is available to determine whether
the classification at issue, unrelated adult homosexual


couples, 31  can serve as a legitimate basis for excluding
persons from a state benefit-in this case the right to
marry-which is available virtually without limitation to
unrelated adult heterosexual couples. The Supreme Court
has explained that certain state-imposed limitations or
exclusions can violate the equal protection guarantee



http://www.westlaw.com/Link/Document/FullText?entityType=mproc&entityId=Ic8ee31bc475411db9765f9243f53508a&originationContext=document&transitionType=DocumentItem&contextData=(sc.Default)&vr=3.0&rs=cblt1.0

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0101618753&pubNum=3084&originatingDoc=I0e776584354d11d98b61a35269fc5f88&refType=LR&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0101618753&pubNum=3084&originatingDoc=I0e776584354d11d98b61a35269fc5f88&refType=LR&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0101618753&pubNum=3084&originatingDoc=I0e776584354d11d98b61a35269fc5f88&refType=LR&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993099335&pubNum=661&originatingDoc=I0e776584354d11d98b61a35269fc5f88&refType=RP&fi=co_pp_sp_661_56&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_661_56

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993099335&pubNum=661&originatingDoc=I0e776584354d11d98b61a35269fc5f88&refType=RP&fi=co_pp_sp_661_56&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_661_56

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0284375653&pubNum=1268&originatingDoc=I0e776584354d11d98b61a35269fc5f88&refType=LR&fi=co_pp_sp_1268_200&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_1268_200

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0284375653&pubNum=1268&originatingDoc=I0e776584354d11d98b61a35269fc5f88&refType=LR&fi=co_pp_sp_1268_200&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_1268_200

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0284375653&pubNum=1268&originatingDoc=I0e776584354d11d98b61a35269fc5f88&refType=LR&fi=co_pp_sp_1268_200&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_1268_200

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1977118791&pubNum=708&originatingDoc=I0e776584354d11d98b61a35269fc5f88&refType=RP&fi=co_pp_sp_708_1938&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_708_1938

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1977118791&pubNum=708&originatingDoc=I0e776584354d11d98b61a35269fc5f88&refType=RP&fi=co_pp_sp_708_1938&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_708_1938

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1982126797&pubNum=708&originatingDoc=I0e776584354d11d98b61a35269fc5f88&refType=RP&fi=co_pp_sp_708_2394&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_708_2394

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1982126797&pubNum=708&originatingDoc=I0e776584354d11d98b61a35269fc5f88&refType=RP&fi=co_pp_sp_708_2394&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_708_2394





Dean v. District of Columbia, 653 A.2d 307 (1995)


63 USLW 2449


 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 23


either (1) by restricting the exercise of a fundamental right,
see Skinner, 316 U.S. at 541, 62 S.Ct. at 1113-not the


case here 32  -or (2) by discriminating, without sufficient
justification, against members of a constitutionally
protected class. See Plyler, 457 U.S. at 216-18, 102 S.Ct. at
2394-95; Massachusetts Bd. of Retirement v. Murgia, 427
U.S. at 312, 96 S.Ct. at 2566. This case concerns the latter,
“discrimination” category.


It is important to say at the outset of this discussion
what will become clearer as I proceed: the question
I am addressing-whether homosexuals, see supra note
31, comprise a constitutionally protected class-must be
answered for equal protection purposes generally, not just
for a marriage case. That is to say, the answer to this
“classification” question will be the same whether the
issue in a particular case is alleged discrimination against
homosexuals in employment, or in housing, or under the
marriage statute; homosexuals either will, or will not,
comprise a class entitled to special constitutional scrutiny
of alleged discrimination against them.


What will not be the same from case to case, however,
is the ultimate outcome resulting *335  from that
classification. Suppose, for example, this court were to
conclude here, or in another case, that homosexuals
comprise a constitutionally protected class. This would
do no more than shift to the government in a particular
case the burden of proving that the alleged discrimination
against homosexuals served a compelling, or at least an
important, governmental interest. See Plyler, 457 U.S.
at 216-18, 102 S.Ct. at 2394-95. Thus, classification
of homosexuals as a constitutionally protected class
would not grant them the right to marry one another.
It is theoretically possible that the government would
fail to carry its burden in a housing or employment
discrimination case but might succeed, nonetheless,
in demonstrating why, in the public interest, only
heterosexuals should be allowed to marry.


The point is: in the ensuing discussion of whether
homosexuals comprise a constitutionally protected class-
just as racial minorities and women are specially protected
classes-I shall be dealing with a threshold inquiry that does
not necessarily dictate the result of the case. Basically,
I shall be dealing with the question (1) whether the
plaintiffs-appellants should have the burden of showing
why there is no rational basis for disallowing homosexuals
to marry one another, or (2) whether instead the District


should have the burden of showing a compelling, or
at least substantial, governmental interest in preventing
homosexuals from marrying one another.


It also is important to be clear from the beginning
that, even though the state does not withhold a right
deemed “fundamental” for constitutional purposes, a
legislative classification that withholds other significant
rights and benefits from a protected class of persons,
while making those benefits available to others, can just
as surely violate the equal protection clause. See, e.g.,
Plyler, 457 U.S. at 216-18, 102 S.Ct. at 2394-95 (Texas
statute withholding from local school districts state funds
for educating children who were not “legally admitted”
violates equal protection clause). Thus, even though only
heterosexual couples have a fundamental right to marry,
the aspect of marriage that elevates it to a “fundamental”
right under the due process clause-the capacity to have
children together-does not gainsay the fact that marriage
has other important attributes which, as the Supreme
Court itself has recognized, can be significant enough on
occasion to outweigh various interests the state may have
in withholding the right to marry from one group or
another.


C. The Attributes of Marriage Justifying an Equal
Protection Inquiry


In Turner v. Safley, 482 U.S. 78, 107 S.Ct. 2254, 96
L.Ed.2d 64 (1987), the Court held that a state law
withholding from prisoners the right to marry violated due
process because four “important attributes of marriage,”
id. at 95, 107 S.Ct. at 2265, outweighed any penological
concern the state could articulate to support the marriage
ban. In particular, the Court said:


The right to marry, like many
other rights, is subject to
substantial restrictions as a result
of incarceration. Many important
attributes of marriage remain,
however, after taking into account
the limitations imposed by prison
life. [1] First, inmate marriages, like
others, are expressions of emotional
support and public commitment.
These elements are an important
and significant aspect of the marital
relationship. [2] In addition, many
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religions recognize marriage as
having spiritual significance; for
some inmates and their spouses,
therefore, the commitment of
marriage may be an exercise of
religious faith as well as an
expression of personal dedication.
[3] Third, most inmates eventually
will be released by parole or
commutation, and therefore most
inmate marriages are formed in the
expectation that they ultimately will
be fully consummated. [4] Finally,
marital status often is a precondition
to the receipt of government benefits
(e.g., Social Security benefits),
property rights (e.g., tenancy by
the entirety, inheritance rights), and
other, less tangible benefits (e.g.,
legitimation of children born out
of wedlock). These incidents of
marriage, like the religious and
personal aspects of the marriage
commitment, are unaffected *336
by the fact of confinement or the
pursuit of legitimate corrections
goals.


Id. at 95-96, 107 S.Ct. at 2265.


If these attributes of marriage are relevant to the needs
and aspirations of gays and lesbians-as public education
(not a fundamental right) was relevant to alien children (a
quasi-suspect class) in Plyler, 457 U.S. at 217-18 & n. 16,
223-24, 230, 102 S.Ct. at 2395 & n. 16, 2397-98, 2401-02-
we have the basis for inquiring whether a marriage statute
that excludes homosexuals from the right to marry one
another meets equal protection requirements.


Appellants proffer that, given the nature of
homosexuality, Turner 's attributes of marriage-emotional
support, religious or spiritual significance, physical
consummation, and government and other benefits-are
as relevant and important to same-sex couples as to
heterosexual couples. I perceive no basis for doubting


that appellants can make such a showing. 33  Moreover,
appellants buttress their argument by noting that many
heterosexual couples are not able to have children, or
may choose not to do so, whereas homosexual couples,


absent state law or policy impediments, 34  can and do elect
parenthood through adoption, surrogacy, or artificial
insemination-the result being that parenthood, and even
the benefits of procreation, are not necessarily limited to
formally united heterosexual couples.


After considering pertinent legislative facts and applying
relevant case law, I must conclude-as elaborated later-
that the trial court erred in deciding, as a matter of law,
that homosexuals do not comprise a “suspect” or “quasi-
suspect” class, and thus the court erred in concluding
as a matter of law that the rational basis test applies to
this case under the equal protection clause. On the other
hand, I am unable to ascertain to the required degree of
certainty from the record, supplemented by my own study,
the legislative facts necessary for deciding as a matter of
law whether homosexuals are entitled under the equal
protection clause to special scrutiny of their claimed right
to marry. Thus, as explained below, I believe a trial will
be required to decide the classification issue: whether the
rational basis test, or a higher form of scrutiny, applies.


D. Summary Judgment for Appellants Inappropriate
Assuming, for the Sake of Argument, That the Rational
Basis Test Applies


I do not believe this court can resolve the matter in
appellants' favor by assuming, for the sake of argument,
that the rational basis test applies. Although I do not
subscribe to the trial court's reasoning, see supra Part
VI.A., I also cannot say as a matter of law that the
limitation of marriage to heterosexual couples would not
survive the traditional “rational basis” test under the equal
protection clause.


Under that test, the government's action-in this case, the
marriage statute limitation to heterosexual couples-


must be upheld against equal protection challenge if
there is any reasonably conceivable state of facts that
could provide a rational basis for the classification.
A State, moreover, has no obligation to produce
evidence to sustain the rationality of a statutory
classification. “[A] legislative choice is not subject
to courtroom factfinding *337  and may be based
on rational speculation unsupported by evidence or
empirical data.”
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Heller v. Doe, 509 U.S. 312, ---- - ----, 113 S.Ct. 2637,
2642-43, 125 L.Ed.2d 257 (1993) (citations omitted); see
Cleburne v. Cleburne Living Center, Inc., 473 U.S. 432, 442,
105 S.Ct. 3249, 3255-56, 87 L.Ed.2d 313 (1985); Graham v.
Richardson, 403 U.S. 365, 371, 91 S.Ct. 1848, 1851-52, 29
L.Ed.2d 534 (1971); Backman v. United States, 516 A.2d
923, 927 (D.C.1986). Although this case raises serious
questions about the legitimacy, under the equal protection
clause, of limiting marriage to opposite-sex couples, it
appears that the Supreme Court has seen marriage as
having a traditional principal purpose: to regulate and
legitimize the procreation of children. See Zablocki, 434
U.S. at 385-86, 98 S.Ct. at 680-81; Skinner, 316 U.S. at
541, 62 S.Ct. at 1113. Although the Court has also made
clear that marriage embraces much more, see Turner,
482 U.S. at 95-96, 107 S.Ct. at 2265, I believe that this
central purpose of the marriage statute-this emphasis on
child-bearing-provides the kind of rational basis defined
in Heller, 509 U.S. at ---- - ----, 113 S.Ct. at 2642-43,
permitting limitation of marriage to heterosexual couples.
I therefore cannot conclude that appellants are entitled to
prevail even if the rational basis standard applies.


E. Summary Judgment for the District Inappropriate
Assuming, for the Sake of Argument, that Strict Scrutiny
Applies


I also conclude that this court cannot resolve the matter in
the District's favor by assuming, for the sake of argument,
that discrimination against homosexuals is subject to
strict scrutiny; for I cannot conclude, as a matter of law,
that the District has a compelling or even a substantial
interest in reserving marriage for heterosexual couples.
The trial court did not explicate the reasons why it so
concluded, other than referring to “previously noted”
reasons. See supra Part VI.A. As I read the court's
opinion, those reasons are the same as those cited under
the court's “rational basis” analysis. They are simply
too conclusory for equal protection analysis; summary
judgment is inappropriate on this issue.


The question then remains: whether (1) the “rational
basis” test under equal protection analysis applies, or
whether instead (2) a more rigorous scrutiny of the
District's policy excluding same-sex marriage is required
because homosexuals comprise a specially protected class.
In either event, absent any basis for summary judgment, I


conclude the judgment for the District should be reversed
and the case remanded for trial.


F. Constitutionally Protected Classes: United States v.
Carolene Products Co.


An historical approach will be useful to the classification
analysis. The idea that the legislative treatment of
particular classes of persons requires greater scrutiny
under the equal protection clause than other persons
receive is traceable to dictum in a footnote to the Supreme
Court's opinion in United States v. Carolene Products Co.,
304 U.S. 144, 152 n. 4, 58 S.Ct. 778, 783-84 n. 4, 82
L.Ed. 1234 (1938) (upholding federal statute prohibiting
interstate shipment of filled milk under rational basis
test). In that footnote, Justice Stone indicated that
“prejudice against discrete and insular minorities may be
a special condition ... curtail[ing] the operation of those
political processes ordinarily to be relied upon to protect
minorities, and [so] may call for a correspondingly more
searching judicial inquiry.” Id. (emphasis added).


Racial discrimination presents the paradigm case under
Carolene Products. A particular racial minority, such as
African-Americans, is “discrete” in the sense intended;
they are visible in a way that makes them “relatively
easy for others to identify.” Bruce A. Ackerman, Beyond
Carolene Products, 98 HARV.L.REV. 713, 729 (1985).
African-Americans also are “insular,” meaning they tend
to “interact” with each other “with great frequency in
a variety of social contexts,” such as neighborhoods,
churches, clubs. See id. at 726. African-Americans,
moreover, are nationally, if not always locally, in the
“minority.” Finally, the history of civil rights litigation
and legislation reflects “prejudice” which has resulted
in invidious *338  discrimination against African-
Americans, requiring various court-ordered remedies.


The premise underlying Carolene Products' call for “more
searching judicial inquiry” into allegedly prejudicial
treatment of “discrete and insular minorities” is that
such minorities lack sufficient political power to fend for
themselves in a democratic process that should, but fails,
to “generate [ ] outcomes systematically more favorable to
minority interests.” Ackerman, supra, 98 HARV.L.REV.
at 716. There are problems with the Carolene Products
formulation, however. It is underinclusive, as later
Supreme Court decisions have made clear. Women, for
example, are subject to prejudicial discrimination while
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comprising a diffuse, not insular group. And, of course,
women are not a minority. Furthermore, discrete and
insular minorities are not necessarily less able to effectuate
their interests through the legislative process than other
groups or even disorganized majorities. Racial minorities,
in any event, appear to have greater political muscle in
most instances than other disadvantaged groups, such as
illegitimate children or homosexuals or the poor, all of
which tend on the whole to be less identifiable and more
diffuse than African-Americans, for example. See id. at
728-31.


Finally, the kind of prejudice reflected in the Carolene
Products footnote is also underinclusive. There are at
least two kinds of prejudice the Supreme Court has
recognized: (1) lack of effective participation in the
political process, as emphasized in Carolene Products, and
(2) stigma, i.e., a mark of shame that invites demeaning
treatment regardless of one's strength at the polls. See,
e.g., Plyler, 457 U.S. at 223, 102 S.Ct. at 2398 (“stigma of
illiteracy” affecting undocumented school-age children);
Frontiero v. Richardson, 411 U.S. 677, 685, 93 S.Ct.
1764, 1769, 36 L.Ed.2d 583 (1973) (plurality opinion)
(“gross, stereotypical distinctions between the sexes”). As
explained below, equal protection analysis has evolved
beyond Carolene Products to the point where courts
intervene to remedy both kinds of prejudice.


This discussion of Carolene Products is intended as
background for discussion of how the Supreme Court
has developed and applied the idea of intensified scrutiny
to a variety of groups not limited to “discrete and
insular minorities,” and how the Court has expanded
protectable prejudice from lack of effective participation
in the political process to prejudice from stigmatizing and
stereotyping-from devaluing-particular groups of human
beings.


G. Equal Protection After Carolene Products Co.:
“Suspect” and “Quasi-Suspect” Classes


In the years since Carolene Products, the Supreme Court
has identified two kinds of legislative classifications
that require intensive equal protection analysis. These
commonly have been called, respectively, “suspect”
and “quasi-suspect” classes (meaning the legislative
classifications, not the people in them, are “suspect”). The
first, “suspect” classification-which the Supreme Court
has used to resolve complaints alleging discrimination


based on race, 35  alienage, 36  and national origin 37 -
must receive “strict scrutiny” from the courts; i.e.,
for legislative use of the classification to survive, the
state must “demonstrate that its classification has been
precisely tailored to serve a compelling governmental
interest.” Plyler, 457 U.S. at 217 & n. 15, 102 S.Ct. at
2395 & n. 15; see Cleburne, 473 U.S. at 440, 105 S.Ct. at
3254 (classifications based on “race, alienage, or natural
origin ... will be sustained only if they are suitably tailored
to serve a compelling state interest”).


The second, “quasi-suspect” classification-which the
Court has used to decide cases alleging discrimination


based on gender *339  38  and illegitimacy 39  -requires
“intermediate” or “heightened” scrutiny; i.e., the state
must show that legislative use of “the classification
reflects a reasoned judgment consistent with the ideal
of equal protection” that “further[s] a substantial
interest of the State.” Plyler, 457 U.S. at 217-18 &
n. 16, 102 S.Ct. at 2395 & n. 16; see Cleburne, 473
U.S. at 441, 105 S.Ct. at 3255 (“gender classification
fails unless it is substantially related to a sufficiently
important governmental interest”; classification based on
illegitimacy will survive if “substantially related to a
legitimate state interest”).


The Supreme Court has not yet addressed whether
homosexuals, let alone homosexual couples, constitute
a “suspect” or “quasi-suspect” class. See Rowland v.
Mad River Local School Dist., 470 U.S. 1009, 1014, 105
S.Ct. 1373, 1376-77, 84 L.Ed.2d 392 (1985) (Brennan,
J. dissenting from denial of certiorari ). Nor has the
Court clearly defined the differences between these
two classifications requiring, respectively, “strict” and


“intermediate” (or “heightened”) scrutiny. 40  The Court,
however, has focused from case to case on several factors
to guide the analysis applied to either classification,
although the Court has not addressed every factor in every
case. As we shall see, these factors have one thing in
common: they reflect various ways of evaluating whether
intensive court scrutiny and, perhaps, intervention will
be necessary, under the equal protection clause, to help
substantially powerless classes of people maintain their
dignity and receive important rights in the face of harmful,
indeed invidious, discrimination by the state (meaning the


popular majority). 41
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Specifically, the Court will ask: (1) Has the group suffered


a history of purposeful discrimination? 42  (2) Is the class
the object of such deep-seated prejudice that it is often
subjected to disabilities based on inaccurate stereotypes


that do not truly reflect the *340  members' abilities? 43


(3) Is the class defined by the presence of an immutable
trait that is beyond a class member's control and yet
bears no relation to the individual's ability to contribute


to society? 44  (4) Is the group a politically powerless


minority? 45


Interestingly, the first two of these factors reflect a concern
for stigma-for unfair stereotyping. The latter two focus on
the ability of the group to avoid the claimed disadvantage
through self-help-the classic Carolene Products concern.


H. The Implications, If Any, of Bowers v. Hardwick for
Equal Protection Analysis


Before considering whether any combination of factors, if
satisfied, would require intensive judicial scrutiny of the
prohibition against homosexual marriage, it is necessary
to note that four federal courts of appeals have ruled-
primarily by reference to the Supreme Court's due process
decision in Bowers v. Hardwick, supra-that homosexuals
do not comprise a suspect or quasi-suspect class. See
High Tech Gays v. Defense Industrial Security Clearance
Office, 895 F.2d 563, 570-73 (9th Cir.1990); Ben-Shalom v.
Marsh, 881 F.2d 454, 564-66 (7th Cir.1989); Woodward v.
United States, 871 F.2d 1068, 1076 (Fed.Cir.1989); Padula
v. Webster, 261 U.S.App.D.C. 365, 370-72, 822 F.2d 97,
102-04 (1987).


In Padula, the United States Court of Appeals for
the District of Columbia Circuit affirmed summary
judgment for the government in appellant's suit claiming
the FBI had violated the equal protection clause
by refusing to hire appellant because she was a
homosexual. The court concluded that homosexuals did
not comprise a class deserving intensive scrutiny because
the Supreme Court, in Hardwick, had approved state laws
criminalizing homosexual conduct, and thereby implicitly
had precluded any special protection of homosexuals.


If the Court [in Hardwick ] was
unwilling to object to state laws that
criminalize the behavior that defines
the class, it is hardly open to a


lower court to conclude that state
sponsored discrimination against
the class is invidious.


Id. at 371, 822 F.2d at 103 (emphasis added); see
Dronenburg v. Zech, 239 U.S.App.D.C. 229, 238-39,
741 F.2d 1388, 1397-98 (1984) (private, consensual,
homosexual conduct is not constitutionally protected).


Padula 's premise-that homosexual “behavior ... defines
the class,” id.-appears facially overbroad; homosexuals as
a class are defined by reference to sexual orientation, which
does not necessarily imply particular *341  conduct,
even in marriage. See supra note 33; see generally Cass
R. Sunstein, Sexual Orientation and the Constitution: A
Note on the Relationship Between Due Process and Equal
Protection, 55 U.CHI.L.REV. 1161, 1178 n. 85 (1988). As
the D.C. Circuit itself had noted earlier, “[Hardwick ] did
not reach the difficult issue of whether an agency of the
federal government can discriminate against individuals
merely because of sexual orientation.” Doe v. Casey, 254
U.S.App.D.C. 282, 296, 796 F.2d 1508, 1522 (1986) (CIA
employee alleged he was dismissed because of homosexual
orientation, and court concluded that if, indeed, CIA
action reflected policy of terminating employment of all
homosexuals, CIA would have to justify why this policy


was necessary in interests of United States). 46


It is important to note, however, that in
Padula itself, plaintiff-appellant herself rejected the
“conduct”/“orientation” distinction, premising her
constitutional argument on a definition of homosexuals
“as persons who engage in homosexual conduct.” 261
U.S.App.D.C. at 370, 822 F.2d at 102. The court
accordingly balked at finding invidious discrimination
against a class of persons who, by definition, engaged in
conduct that, consistent with the Constitution, could be
criminalized.


Three other federal circuits followed suit. In Woodward
v. United States, the court sustained dismissal of a
naval reserve officer from active duty on the ground
that he was an admitted homosexual. In rejecting the
claims that the Navy's action violated Woodward's
constitutional right to privacy, as well as his right to
equal protection of the laws, the court relied on Hardwick.
In holding that homosexuals were not members of a
suspect or quasi-suspect class, the court merely asserted
the legislative fact-without citing any authority-that
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“[m]embers of recognized suspect or quasi-suspect classes,
e.g., blacks or women, exhibit immutable characteristics
whereas homosexuality is primarily behavioral in nature.”
Woodward, 871 F.2d at 1076.


Similarly, in Ben-Shalom v. Marsh, the court of appeals,
reversing the district court, upheld the Army's refusal
to reenlist an admitted lesbian. Relying on Hardwick,
the court concluded that, “[i]f homosexual conduct may
constitutionally be criminalized, then homosexuals do
not constitute a suspect or quasi-suspect class entitled to
greater than rational basis scrutiny for equal protection
purposes.” Ben-Shalom, 881 F.2d at 464 (footnote
omitted). The court also appeared to be influenced
by the fact that it had been asked to overturn an
Army regulation, which the court believed would be an
unjustified intrusion into military affairs. See id. at 465.
The court added that “homosexuals are proving that they
are not without growing political power.” Id. at 466.


Finally, in High Tech Gays v. Defense Industrial Security
Clearance Office, a class action brought by homosexual
applicants for employment by the Defense Department,
the court of appeals, reversing the district court, rejected
plaintiffs' arguments that the Department's refusal to
grant security clearances to known or suspected gay or
lesbian *342  applicants violated the equal protection
clause. The court relied on Hardwick, Ben-Shalom, and
Padula and, in particular, asserted as legislative fact-
without citing any authority-that “[h]omosexuality is not
an immutable characteristic; it is behavioral and hence is
fundamentally different from traits such as race, gender,
or alienage, which define already existing suspect and
quasi-suspect classes.” High Tech Gays, 895 F.2d at 573.
The court also noted that “homosexuals are not without
political power.” Id. at 574.


It is critical to understanding the equal protection
issue for us to recognize, very frankly, that even if
homosexuals as a class could be defined, at least in
part, by reference to homosexual conduct, the federal
courts in Padula, Woodward, Ben-Shalom, and High Tech
Gays-as elaborated below-all misapplied Hardwick, a
due process case in which the Supreme Court expressly
noted it was not addressing equal protection issues. See
Hardwick, 478 U.S. at 196 n. 8, 106 S.Ct. at 2847 n.
8 (“Respondent does not defend the judgment below
based on the Ninth Amendment, the Equal Protection
Clauses or the Eighth Amendment.”). Furthermore, two


of these courts, in Woodward and High Tech Gays-
apparently recognizing that Hardwick was not dispositive-
applied equal protection analysis by merely asserting
that homosexuality is not immutable, entirely ignoring a
substantial body of scientific research to the contrary. See
infra note 49. I have considerable respect for the federal
courts that issued these decisions, but this court owes them
no deference, and we would abandon our judicial review
responsibility if we accepted what, in my view, is critically
flawed reasoning.


The discussion above in Part V., concluding that same-sex
marriage is not a fundamental right under the due process
clause, made clear that, to the extent the due process clause
protects substantive rights, it characteristically upholds
tradition. As Professor Cass R. Sunstein has noted:


From its inception, the Due
Process Clause has been interpreted
largely (though not exclusively)
to protect traditional practices
against short-run departures. The
clause has therefore been associated
with a particular conception of
judicial review, one that sees
the courts as safeguards against
novel developments brought about
by temporary majorities who are
insufficiently sensitive to the claims
of history.


Sunstein, supra, 55 U.CHI.L.REV. at 1163. Professor
Sunstein then stressed that, whereas the due process
clause reinforces tradition, the equal protection clause
is forward-looking; it is intended to invalidate
traditions, however longstanding, that become invidiously
discriminatory as times change and disadvantaged groups
call attention to their treatment.


The Equal Protection Clause ... has
been understood as an attempt to
protect disadvantaged groups from
discriminatory practices, however
deeply engrained and longstanding.
The Due Process Clause often
looks backward; it is highly
relevant to the Due Process issue
whether an existing or time-
honored convention, described at
the appropriate level of generality,
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is violated by the practice under
attack. By contrast, the Equal
Protection Clause looks forward,
serving to invalidate practices that
were widespread at the time of its
ratification and that were expected
to endure. The two clauses therefore
operate along different tracks.


Id.


Professor Sunstein accordingly concluded that, although
Hardwick sustained, against due process clause attack,
a statute criminalizing consensual sodomy as applied to
homosexuals, that ruling does not necessarily foreclose a
discrimination claim by homosexuals who contend that
the equal protection clause entitles them to the same
treatment that heterosexuals receive. See id. at 1163-64;
Watkins v. United States Army, 875 F.2d 699, 711, 716-20
(9th Cir.1989) (en banc) (Norris, J., concurring). As
applied in this case, Sunstein's analysis suggests that, even
though Hardwick says the state can outlaw consensual
sodomy between homosexuals without violating the due
process clause, this does not necessarily mean the state can
deny homosexual couples the right to marry, while *343
allowing heterosexual couples to do so, without violating


the equal protection clause. 47


In concluding that homosexuals did not have a privacy
right to engage in sodomy protected by the due process
clause, Hardwick did not decide whether the state
constitutionally could deny consenting heterosexuals the
same right, see id., 478 U.S. at 188 n. 2, 106 S.Ct. at
2842 n. 2, although it is hard to imagine that the Court
would find heterosexual sodomy “deeply rooted in this
Nation's history and tradition,” Moore, 431 U.S. at 503,
97 S.Ct. at 1938, and thus constitutionally protected
by the due process clause. See Watkins, 875 F.2d at
717-718 (Norris, J., concurring). If the state can deny
that right to heterosexuals and homosexuals alike by
criminalizing consensual sodomy by everyone, consistent
with due process, based on a tradition of criminal
sodomy statutes that have drawn no distinction between
homosexual and heterosexual sodomy, see Watkins, 875
F.2d at 718 (Norris, J., concurring), then such conduct
provides no basis by itself for denying marriage to
homosexual couples without also denying, if not revoking,
that right for all heterosexual couples who intend, or
are found, to practice consensual sodomy. If, on the


other hand, the state cannot ban sodomy for consenting
heterosexual couples, consistent with their constitutional
right to privacy, then it is not readily apparent why
the state could lawfully discriminate against homosexual
couples, presumed to be engaging in unlawful consensual
sodomy, by denying them a formal status, marriage,
that heterosexual couples use to legitimize their own
consensual sodomy (among other needs). See id.; C.R.
Sunstein, supra, 55 U.CHI.L.REV. at 1169-70.


Lurking in this analysis is a subissue: the assumption
that the state, despite Hardwick, cannot constitutionally
prohibit consensual heterosexual sodomy by a married
couple, consistent with the constitutional right to
privacy, does not necessarily mean the state cannot
constitutionally prohibit sodomy by a consenting
unmarried heterosexual couple, just as the state
criminalizes fornication. See, e.g., D.C.Code § 22-1002
(1989 Repl.) (fornication). On that assumption, the
question then becomes: whether same-sex couples
(presumed for this purpose to be a constitutionally
protected class) can use the equal protection clause to
claim a constitutional right to marry-absent a compelling
or substantial state interest to the contrary-when they
admittedly engage in conduct, consensual sodomy, which
the state can lawfully proscribe for a large measure of the
heterosexual population, namely all unmarried opposite-
sex couples.


The answer, I believe, is yes; equal protection is
available. In the first place, Hardwick, in dealing only
with “consensual homosexual sodomy,” 478 U.S. at
188 n. 2, 106 S.Ct. at 2842 n. 2, arguably drew the
line between homosexual and heterosexual sodomy, not
between unmarried and married conduct. But, even
if Hardwick left room for constitutionally protecting
consensual sodomy in marriage while permitting criminal
penalties for consensual sodomy outside *344  marriage,
that would only reenforce appellants' equal protection
argument here. Heterosexual couples could validate their
conduct and escape criminal prosecution, while attending
to their other physical, emotional, and spiritual needs,
by entering a marriage; homosexual couples engaging
in the same conduct, and having the same other needs,
could not. This difference arguably amounts to invidious
discrimination because the state would be withholding
from homosexual couples a status that heterosexual
couples could elect to legitimize for themselves the very
same conduct-to the point of curing otherwise criminal
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conduct-that homosexual couples would be helpless to
legitimize. If marriage can make behavior acceptable-
and constitutionally protectable-that would otherwise be
unacceptable and unprotectable, this means that marriage
can legitimize behavior that may be contextually, but not
inherently, unacceptable. If, therefore, marriage (under
the assumptions considered here) is the only variable
that distinguishes between acceptable and unacceptable
consensual sodomy, then a law permitting marriage
only between opposite-sex couples would appear to
discriminate invidiously against members of the only
class of unmarried, unrelated, adult couples-homosexual
couples-who are disqualified from legitimizing behavior,
and from attending to other important needs, that
similarly situated heterosexual couples can lawfully
arrange to undertake and satisfy.


* * *


In light of the foregoing analysis, Hardwick 's due process-
approved ban on consensual homosexual sodomy begs
the question presented by the equal protection clause:
can the state discriminate against homosexual couples
by denying them a status, marriage, solely because of
conduct, consensual sodomy, which heterosexual couples
either (1) have the constitutional right to engage in, at
least when formalized by marriage, or (2) do not have the
constitutional right to engage in-and are even vulnerable
to criminal prosecution for doing so-but yet, despite doing
so, retain the right to marry? Unencumbered by Hardwick,
therefore, I proceed with the equal protection inquiry by
returning to the classification issue.


I. The Factors Applicable to Determining “Suspect” and
“Quasi-Suspect” Class Status


Unlike Padula, the three other federal circuit court cases
that withheld special recognition for homosexuals under
the equal protection clause did not rely exclusively on
Hardwick; they also applied the factors the Supreme
Court has used to ascertain suspect and quasi-suspect
classes. I address these factors separately.


1. History of Purposeful Discrimination


The first issue is whether homosexuals as a group
have suffered a history of purposeful discrimination.
See supra note 41. In dissenting from the denial of


certiorari in Rowland, 470 U.S. at 1014, 105 S.Ct.
at 1377, Justice Brennan remarked that “homosexuals
have historically been the object of pernicious and
sustained hostility, and it is fair to say that discrimination
against homosexuals is ‘likely ... to reflect deep-seated
prejudice rather than ... rationality.’ ” See High Tech
Gays, 895 F.2d at 573 (“homosexuals have suffered a
history of discrimination”); Ben-Shalom, 881 F.2d at 465
(“Homosexuals have suffered a history of discrimination
and still do, though possibly now in less degree.”);
Equality Foundation of Greater Cincinnati v. Cincinnati,
860 F.Supp. 417, 435 (S.D. Ohio 1994) (“gays and lesbians
have suffered a history of invidious discrimination based
on their sexual orientation”). Indeed, “[b]eing identified
with homosexuality has been the basis of refusals to hire,
the ruin of careers, undesirable military discharges, denials
of occupational licenses, denials of the right to adopt, to
the custody of children and visitation rights, denials of
national security clearances and denials of the right to
enter the country.” Elvia R. Arriola, Sexual Identity and
the Constitution: Homosexual Persons as a Discrete and
Insular Minority, 10 WOMEN'S RTS.L.REP. 143, 157
(1988) (footnotes omitted). Judge Norris has summarized:


Discrimination against
homosexuals has been pervasive
in both the public and the
*345  private sectors. Legislative


bodies have excluded homosexuals
from certain jobs and schools,
and have prevented homosexual[ ]
marriage. In the private sphere,
homosexuals continue to face
discrimination in jobs, housing
and churches. See generally Note,
An Argument for the Application
of Equal Protection Heightened
Scrutiny to Classifications Based
on Homosexuality, 57 S.Cal.L.Rev.
797, 824-25 (1984) (documenting
the history of discrimination).
Moreover, reports of violence
against homosexuals have become
commonplace in our society. In
sum, the discrimination faced by
homosexuals is plainly no less
pernicious or intense than the
discrimination faced by other
groups already treated as suspect
classes, such as aliens or people of a
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particular national origin. See, e.g.
Cleburne, 473 U.S. at 440, 105 S.Ct.
at 3254....


Watkins, 875 F.2d at 724 (en banc) (Norris, J. concurring).
I am satisfied on the basis of these judicial observations
that no judge could reasonably conclude as a matter of law,
for purposes of summary judgment, that homosexuals
have not been the objects of purposeful discrimination.


2. Deep-Seated Prejudice Causing Inaccurate Stereotypes
That Do Not Reflect Class Members' Abilities


Second, we must consider whether gays and lesbians
have been targets for so much prejudice that they are
often presented as inaccurate stereotypes that do not truly


reflect their abilities. 48  See supra note 42. The danger
from such stereotyping is not only its unfair assault on
feelings but, more significantly, its prejudicial impact on
rights and opportunities: inaccurate stereotyping typically
withholds recognition of one's capacity to be a productive
member of society. See Frontiero, 411 U.S. at 686, 93
S.Ct. at 1770; Equality Foundation of Greater Cincinnati,
860 F.Supp. at 437; see also LAURENCE H. TRIBE,
AMERICAN CONSTITUTIONAL LAW 1616 (2d ed.
1988) (“in contrast with a characteristic like mental
retardation, homosexuality bears no relation at all to the
individual's ability to contribute fully to society”); Harris
M. Miller, II, Note, An Argument for the Application of
Equal Protection Heightened Scrutiny to Classifications
Based on Homosexuality, 57 S.CAL.L.REV. 797, 814
(1984).


A commonly advanced stereotype of gays and lesbians,
for example, suggests that they are sexually promiscuous
and do not want to “settle down” in long-term,
committed relationships to raise families. See JUDITH A.
BAER, EQUALITY UNDER THE CONSTITUTION:
RECLAIMING THE FOURTEENTH AMENDMENT
226-28 (1983); ALLEN P. BELL & MARTIN S.
WEINBERG, HOMOSEXUALITIES: A STUDY OF
DIVERSITY AMONG MEN AND WOMAN 81
(1978); ALBERT D. KLASSEN, ET AL., SEX AND
MORALITY IN THE U.S. 171-73, 179-83 (1989) (many
believe that homosexuals are dangerous, wanting to
seduce children and colleagues). And yet there is powerful
evidence to the contrary: “Approximately three million
gay men and lesbians in the United States are parents, and
between eight and ten million children are raised in gay


or lesbian households.” Sexual Orientation and the Law,
102 HARV.L.REV., at 1629 (citing ABA Annual Meeting
Provides Forum for Family Law Experts, 13 Fam.L.Rep.
(BNA) 1512, 1513 (Aug. 25, 1987)).


This promiscuity stereotype obviously contributes to
undermining serious consideration of legitimating same-
sex marriages. Viewing the record in the light most
favorable to appellants, as we must, I cannot say as a
*346  matter of law that gays and lesbians are not the


victims of inaccurate stereotyping.


3. Immutability


There is a third question: whether homosexuals can be
defined, as a class, by an immutable trait that is beyond a
class member's control. This inquiry is important because
a characterization that is “not within [a person's] control,”
such as race, gender, and illegitimacy, and that “bears no
relation to the individual's ability to participate in and
contribute to society,” Lucas, 427 U.S. at 505, 96 S.Ct. at
2762, should not readily serve to justify discrimination by
the state. See Frontiero, 411 U.S. at 686-87, 93 S.Ct. at
1770-71.


The degree to which an individual controls, or cannot
avoid, the acquisition of the defining trait, and the relative
ease or difficulty with which a trait can be changed,
are relevant to whether a classification is “suspect”
or “quasi-suspect” because this inquiry is one way of
asking whether someone, rather than being victimized,
has voluntarily joined a persecuted group and thereby
invited the discrimination. See Plyler, 457 U.S. at 216-17
n. 14, 102 S.Ct. 2394 n. 14 (“legislation imposing
special disabilities upon groups disfavored by virtue of
circumstances beyond their control suggests the kind of
‘class or caste’ treatment that the Fourteenth Amendment
was designed to abolish” (emphasis added)).


Although the Supreme Court has focused on immutability
in a number of cases, see supra note 44, it has “never
held that only classes with immutable traits can be
deemed suspect.” Watkins, 875 F.2d at 725 (Norris, J.,
concurring); see also Miller, supra, at 813. Indeed, on
occasion the Court has referred more broadly, to whether
members of the class “exhibit obvious, immutable, or
distinguishing characteristics that define them as a discrete
group,” Lyng v. Castillo, 477 U.S. 635, 638, 106 S.Ct. 2727,
2729, 91 L.Ed.2d 527 (1986).
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On the other hand, I am aware of no Supreme Court
decision in which a suspect class has not had an immutable
characteristic: race, alienage, national origin. See supra
notes 35, 36, and 37. Furthermore, the classes specifically
deemed quasi-suspect have reflected immutability as well:
gender, illegitimacy. See supra notes 38 and 39. In light of
this case law and the long-standing public policy reflected
in the marriage statute, I would be hard pressed to say that
same-sex couples belonged to a suspect or quasi-suspect
class for equal protection purposes if sexual orientation
were not virtually immutable.


If homosexuality has a genetic origin, like race or
gender, any court-aware of the history of purposeful
discrimination against homosexuals-would have to be
sympathetic to arguments that any statute forbidding
same-sex marriage should be subject to “strict,” or
at least “intermediate,” scrutiny, with the result that
the District must show a “compelling,” or at least
a “substantial,” governmental interest in forbidding
homosexuals to marry one another. Presumably, the same
would hold true if sexual orientation were substantially
determined by prenatal hormonal influences. If sexual
orientation, however, were entirely a learned, and thus
psychological, phenomenon-and were subject to change
through a program of predictably successful, and safe,
therapy-then the statute limiting marriage to heterosexual
couples, reflecting traditional values, arguably would be
reviewable under the “rational basis” test, unless the other
factors relevant to determining suspect or quasi-suspect
classes, when taken together, would compel more rigorous
scrutiny. Cf. Plyler, 457 U.S. at 219 n. 19 & 220, 102 S.Ct.
at 2396 n. 19 & 2396 (adult illegal aliens not a suspect class;
undocumented status is not “an absolutely immutable
characteristic since it is the product of conscious, indeed
unlawful, action”).


There is no scientific consensus about the origin of
sexual orientation, although much has been learned quite
recently. There is substantial literature to the effect that
sexual orientation is formed at an early age, has a
genetic or hormonal basis, and is highly resistant to


change once established. 49  One *347  study buttresses
its finding that homosexuality is a deep-seated, probably
biologically based, virtually unchangeable condition
by comparing it with bisexuality, which was found
to result, to some extent, from “learning and social


experiences.” 50  Still other, mostly older studies suggest


that homosexual orientation is probably a result of
hormonal predispositions interacting with social and


environmental factors. 51  Finally, in contrast with most
of the recent scientific opinion, some studies suggest that,
whatever its source, homosexual orientation is probably


culturally determined 52  and, perhaps, can be changed
through religious conversion or, with varying degrees
of success, through sustained personal commitment and
intensive shock aversion therapy or other unusual *348


treatments. 53  Several courts, citing research before the
most recent genetic studies, see supra note 49, have
taken a middle position, concluding that “the source of
sexual orientation is still inadequately understood and is
thought to be a combination of genetic and environmental
influences.” Opinion of the Justices, 129 N.H. 290, 530
A.2d 21, 25 (1987); see Baker v. Wade, 553 F.Supp. 1121,
1129 (N.D.Tex.1982) (same).


Whatever the answers are to questions about the origins of
sexual orientation and about the kinds of efforts required
to prevent or change homosexual orientation (if possible
at all), there is substantial authority to the effect that
any effort to change homosexual orientation, once in
place, requires traumatic, perhaps even emotionally self-
destructive, work toward that end. A 1981 study published
by the Alfred C. Kinsey Institute for Sex Research
concluded by saying:


Homosexuals, in particular, cannot
be dismissed as persons who
simply refuse to conform. There
is no reason to think it would
be any easier for homosexual
men or women to reverse
their sexual orientation than it
would be for heterosexual readers
to become predominantly or
exclusively homosexual.


ALAN P. BELL, ET AL., SEXUAL PREFERENCE:
ITS DEVELOPMENT IN MEN AND WOMEN 222
(1981). Plainly, the very idea of equal protection of the
laws stands squarely in the way of any argument that a gay
or lesbian is obliged to make what could be an emotionally
destructive effort to change sexual orientation rather than
receiving constitutional protection of his or her sexual
persona as is. See Watkins, 875 F.2d at 725-26 (Norris, J.,


concurring). 54
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It is interesting to note that a federal district court
recently has had a full-blown evidentiary hearing on the
nature and causes of homosexuality. As a result, the
court declared homosexuals and bisexuals a quasi-suspect
class and concluded, on the basis of substantial expert
testimony, that “homo-, hetero-, and bisexual orientation
is a characteristic beyond the control of the individual.”
Equality Foundation of Greater Cincinnati, 860 F.Supp. at
437. More specifically, said the court, “sexual orientation
is set in at a  *349  very early age-3 to 5 years-and is not
only involuntary, but is unamenable to change.” Id. at 426.
At the very least, therefore, I cannot say as a matter of
law that homosexuality is not immutable, as that concept
is to be understood in equal protection analysis. See supra


notes 49, 50, and 53. 55


4. Political Powerlessness


Finally, there is the question drawn directly from Carolene
Products: whether gays and lesbians are a politically
powerless minority. See supra note 45. This issue, like
immutability, focuses on the power of the putative
“suspect” or “quasi-suspect” class to avoid discrimination
without help of the court. See Rodriguez, 411 U.S. at
28, 93 S.Ct. at 1294 (whether class is “relegated to such
a position of political powerlessness as to command
extraordinary protection from the majoritarian political
process”). Political power, however, is measured not only
by the extent to which a minority group, for example, is
represented in legislative bodies, see Frontiero, 411 U.S. at
686 n. 17, 93 S.Ct. at 1770 n. 17, but also, more subtly,
by the extent to which “deep-seated prejudice” prevents
the group's full participation in the political process, see
Plyler, 457 U.S. at 216-17 n. 14, 102 S.Ct. at 2394 n. 14.


One writer indicated almost fifteen years ago that “the gay
rights movement is gaining strength in certain parts of the
country, and its increasing momentum will likely mobilize
the homosexual vote.” Homosexuals' Right to Marry, 128
U.PA.L.REV. at 204. This writer also noted that “in
areas with large gay populations, avowed homosexuals
are beginning to run for public office, and some have
even been victorious in city elections.” Id. The conclusion,
nonetheless, is that “homosexuals are still relatively
powerless as a political group.” Id.; see generally Kevin
A. Zambrowicz, Comment, “To Love And Honor All The
Days Of Your Life”: A Constitutional Right to Same-Sex
Marriage, 43 CATH.U.L.REV. 907, 938-39 (1994).


Measuring the political power of gays and lesbians is
further complicated because the stigma of homosexuality
has caused many “to conceal their difference and thus
to hide part of their identities from the rest of society.”
BAER, EQUALITY UNDER THE CONSTITUTION
at 226. Prejudice has prevented some homosexuals from
coming out of the “closet” and joining gay rights
organizations that can increase their political power. One
commentator summarized:


Prejudice effectively silences
homosexuals, and renders them
unable to counter and
remedy invidious government
discrimination caused by that
prejudice. Public officials
sympathetic to the plight
of homosexuals, or themselves
homosexual, are also silenced by
fear of damage to their political
futures.


John C. Hayes, The Tradition of Prejudice Versus
the Principle of Equality: Homosexuals and Heightened
Equal Protection Scrutiny after Bowers v. Hardwick, 31
B.C.L.REV. 375, 461 (1990) (footnote omitted).


Professor Bruce A. Ackerman has addressed the relative
political powerlessness of homosexuals when compared
with Carolene *350  Products'  most protected “discrete
and insular minority”:


[C]ompare the problem faced by black political
organizers with the one confronting organizers of
the homosexual community. As a member of an
anonymous group, each homosexual can seek to
minimize the personal harm due to prejudice by
keeping his or her sexual preference a tightly held
secret. Although this is hardly a fully satisfactory
response, secrecy does enable homosexuals to “exit”
from prejudice in a way that blacks cannot. This
means that a homosexual group must confront an
organizational problem that does not arise for its black
counterpart: somehow the group must induce each
anonymous homosexual to reveal his or her sexual
preference to the larger public and to bear the private
costs this public declaration may involve.


Although some, perhaps many, homosexuals may be
willing to pay this price, the fact that each must
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individually choose to pay it means that this anonymous
group is less likely to be politically efficacious than is
an otherwise comparable but discrete minority. For, by
definition, discrete groups do not have to convince their
constituents to “come out of the closet” before they can
engage in effective political activity.


Ackerman, supra, 98 HARV.L.REV. at 730-31.


The political power of gays and lesbians is the one relevant
factor the trial court did briefly examine:


Of perhaps equal significance to
this Court in reaching a similar
finding of no “suspect class” or
quasi-suspect class” is the reality
that homosexuals today are not
so lacking in political power as
to warrant enhanced constitutional
protection. Witness, for instance,
the recent passage by the City
Council and signing by the Mayor
of the Domestic Partnership Bill.
Gays and lesbians are, in the 1990's,
a political force that any elective
officeholder may ignore only at his
or her peril.


Since the trial court issued its opinion, however, the
United States House of Representatives effectively vetoed
the domestic partnership legislation, codified in D.C.Code
§§ 36-1401 to -1408 (1993 Repl.), by preventing the
District from spending any money to implement it. See
D.C. Supplemental Appropriations and Rescissions Act,
Pub.L. No. 102-382, 106 Stat. 1422, 1422 (1992); Kent
Jenkins, Jr., House Votes Referendum on D.C. Death
Penalty; Lawmakers Gut City's Domestic Partners Law,
WASHINGTON POST, Sept. 25, 1992, at A1. District
Delegate Eleanor Holmes Norton was quoted as saying in
response:


The scare word here was
“homosexual marriages.” Several
members [of Congress] told me they
saw 30-second commercials coming
saying they supported homosexual
marriages. The closer we get to an
election, the worse the fortunes of
any controversial legislation.


Id.
There can be no question that the political power of
gays and lesbians has grown over the years in this
community and elsewhere. Locally, as noted earlier in this
opinion, the gay community in 1975 had the support of
Councilmember Dixon, who sponsored a bill for same-
sex marriage legislation that, while eventually withdrawn,
received a serious and fair hearing. And, as the trial
court noted, the Council adopted and the Mayor signed


domestic partnership legislation, 56  although Congress


effectively killed it. 57  Two federal courts, moreover, in
denying special scrutiny for homosexuals, noted their
increasing political power. See Ben-Shalom, 881 F.2d at
466 (“In these times homosexuals are proving that they
are not without growing political power.”); High Tech
Gays, 895 F.2d at 574 (“[L]egislatures have addressed
and continue to address the discrimination suffered by
homosexuals on account of their sexual orientation *351
through the passage of anti-discrimination legislation.”).


For perspective, however, as Professor Ackerman has
pointed out, homosexuals-because of their tendency,
overall, toward anonymity and diffusion, rather than
discreetness and insularity-tend to have considerably
less political power than African-Americans, a protected
racial minority. See Ackerman, supra, 98 HARV.L.REV.
at 730-31. Furthermore, for purposes of evaluating
constitutional norms, the focus on political power,
or powerlessness, has to be national, not local, lest
constitutional rights vary from city to city. Two recent
decisions in other jurisdictions attest to the fact that a
voter majority will enact state constitutional and city
charter amendments in efforts to preclude adoption
of legislation to protect gays and lesbians against
discrimination on the basis of their sexual orientation.
See Equality Foundation of Greater Cincinnati, supra (city
charter amendment); Evans v. Romer, 882 P.2d 1335
(Colo.1994) (en banc) (Evans II ) (state constitutional
amendment); Evans v. Romer, 854 P.2d 1270 (Colo.1993)
(en banc) (Evans I ) (same).


Accordingly, in light of such developments, including
congressional action negating domestic partnership
legislation to benefit same-sex couples (and others) in
this jurisdiction, see supra note 57, I cannot say the
political power of gays and lesbians locally or nationally
is strong enough for me to conclude that the trial court
was correct as a matter of law in ruling that gays and
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lesbians, as a class, have the kind of political power
that conclusively cuts against their characterization as a
suspect or quasi-suspect class. See Equality Foundation of
Greater Cincinnati, 860 F.Supp. at 437-39.


J. Whether Homosexuals Comprise a “Suspect” or
“Quasi-Suspect” Class


1. Three Easily Applied Factors


Comes now, finally, the dispositive question: on the
basis of the non-record sources supplied by the parties
and augmented by this court's own research, are
we in a position to decide-by applying constitutional
norms to legislative facts-whether homosexuals are a
suspect or quasi-suspect class entitled to strict or
intermediate scrutiny of the marriage statute that allegedly
discriminates against them, in violation of the equal
protection clause?


As discussed above, with respect to the four relevant
factors, there is really no dispute about the first two:
homosexuals have suffered a history of purposeful
discrimination, and they have been the object of such
deep-seated prejudice that they are often subjected to
disabilities based on inaccurate stereotypes that do not
truly reflect their abilities. I am also satisfied that a
hearing with live testimony would add little, if anything,
to evaluation of the fourth factor. At least when compared
with racial minorities (in particular, African-Americans)
and women-two groups constitutionally entitled to
intensified scrutiny of alleged discrimination against
them-I can say to a virtual certainty that homosexuals
evidence no greater political power and would appear, on
balance, to evidence less. I doubt a court will learn more
from a hearing on this factor than it can from noting the
interplay of political forces, documented in the sources
cited in this opinion, concerning political advocacy of so-
called gay rights.


With this said, I note that a federal district court
has found testimonial evidence on the political power
issue useful, concluding, after the hearing, that “gays,
lesbians and bi-sexuals do not enjoy that type of
legislative success, political representation, or political
alliances building capability necessary to be considered
a politically powerful group.” Equality Foundation of
Greater Cincinnati, 860 F.Supp. at 439.


2. Immutability


This brings us back to the third factor: immutability.
Clearly, this factor is especially critical here because,
unlike other groups comprising suspect or quasi-suspect
classes to date, there is a serious division of opinion as
to whether homosexuality is an immutable trait. Thus,
there is a serious question whether homosexuals can
escape from that orientation as a matter of will, thereby
avoiding the scorn and discrimination that serves as
the basis for an equal protection claim. *352  Some
homosexuals may contend that immutability simply
should not be an issue, i.e., that even if sexual orientation
is significantly a matter of choice, not genetic dictation,
they are entitled to substantial constitutional protection
against discrimination directed at their preference. Even
if we assume, solely for the sake of argument, that they
are correct about what would be fair under that free-
choice premise, mere fairness does not determine equal
protection analysis; immutability is a critical factor, for
good reason. Were it not, all kinds of groups with all
sorts of preferences would demand special protection for
behaviors that run counter to legitimate mores of the
public-at-large. The Constitution does not afford special
treatment for whims.


So what can be said about immutability here? From
the sources consulted I can say, with confidence, that
homosexuality is not a matter of whim; it falls within
a range from biological (genetic and/or hormonal) to
psychological predisposition that is very difficult, if not
impossible, to reverse. Indeed, the federal district court
that has taken extensive expert testimony on the subject,
as indicated earlier, has concluded that homosexuality
“is not only involuntary, but is unamenable to change.”
Equality Foundation of Greater Cincinnati, 860 F.Supp
at 426. See also Sexual Orientation and the Law, 102
HARV.L.REV. at 1567-68; supra notes 49, 50, and 53.
Virtually all the materials I have reviewed tend to show
that, at the very least, short of undergoing intensive,
prolonged, and traumatic (usually shock) therapy (or
religious conversion or commitment that cannot be legally
compelled), homosexuals cannot rid themselves of their
sexual orientation-and there is no guarantee, in any event,
that such therapy will be successful. See supra note 53. In
fact, there is plenty of evidence it will not be. See Richard
Green, The Immutability of (Homo)Sexual Orientation:
Behavioral Science Implications for a Constitutional
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(Legal) Analysis, 16 J. PSYCHIATRY & LAW 537,
568-69 (1989).


Under these circumstances, I cannot say as a matter
of law that homosexuality is not as immutable as
race or gender for purposes of equal protection
analysis, for I am not willing to say that traumatic,
possibly emotionally destructive self-help, rather than
constitutional protection, is the price homosexuals must
pay (assuming such self-help would be effective, which
I strongly doubt) to avoid pernicious discrimination.
Indeed, the increasing use of gene therapy and drugs to
manipulate health and human behavior suggests the quite
scary spectre of enforcing a public policy for “curing”


homosexuals-an Orwellian road not to be traveled. 58


3. The Prevention/Immutability Distinction


On the other hand, the source and nature of
homosexuality, while much better understood than even
a few years ago, see supra notes 49 through 53, are still
largely unknown; much is yet to be learned. For example,
although research now may show that homosexuality is
virtually immutable in the sense of being very difficult, if
not impossible, to reverse once in place, there is a different,
indeed threshold question that may be less easy to answer
on the basis of what is known today: can homosexuality
be prevented from happening? At some point early in
a child's development, is the child at a juncture where
sexual orientation can be affected, if not determined,
by various environmental influences, including lifestyle
examples  *353  (such as marriage) the child can observe
and eventually choose to copy?


This possible distinction between preventing homosexual
orientation, on the one hand, and recognizing it is
immutable once in place, on the other-I'll call it
a prevention/immutability distinction-may or may not
reflect a meaningful scientific distinction; the fact is, some
courts have found it so. For example, the Supreme Court
of New Hampshire asserted, without citation or analysis,
that “[f]or purposes of federal equal protection analysis,
homosexuals do not constitute a suspect class, nor are
they within the ambit of the so-called ‘middle tier’ level
of heightened scrutiny....” Opinion of the Justices, 530
A.2d at 24. The court then applied the rational basis test
to conclude that, for constitutional purposes, legislation
barring homosexuals from adoption or foster parenting
had a “legitimate government purpose” of providing


“appropriate role models [for children].” Id. at 24, 25.
The court explained: “Given the reasonable possibility of
environmental [as well as genetic] influences, we believe
that the legislature can rationally act on the theory that
a role model can influence the child's developing sexual
identity.” Id. at 25. (Interestingly, the court limited its
analysis to the “parent-child or other familial context,”
id.; the court declined to find a rational basis for
excluding homosexuals from operating day care centers,
see id.) Furthermore, studies showing that bisexuality
may substantially reflect a learned experience, whereas
exclusive homosexuality tends to reflect a biological
beginning, may be relevant here. See supra note 50. These
studies at least suggest the possibility that public policies
which can be seen as positively endorsing homosexuality,
in contrast with policies more clearly limited simply to
forbidding discrimination against homosexuals, may have
some bearing on how free an impressionable youth may
feel to engage in homosexual experiences, if not to assume
that orientation.


It is important to stress, however, that there is powerful
evidence that so-called role models do not influence
sexual orientation. Research that is becoming significant
in cases concerning efforts of same-sex couples to
adopt children indicates there is “little ground” for
concern that “children might become homosexual if raised
in a lesbian or gay household.” Joseph Harry, Gay,
Male and Lesbian Relationships in CONTEMPORARY
FAMILIES AND ALTERNATIVE LIFESTYLES 216,
229 (Eleanor D. Macklin & Roger H. Rubin, eds., 1983).
According to one comprehensive report, “every study
on the subject has revealed that the incidence of same-
sex orientation among the children of gays and lesbians
occurs as randomly and in the same proportion as it
does among children in the general population; as they
grow up, children adopt sexual orientations independently
from their parents.” Steve Susoeff, Comment, Assessing
Children's Best Interests When a Parent Is Gay or Lesbian:
Toward a Rational Custody Standard, 32 U.C.L.A.L.REV.


852, 882 (1985). 59


*354  For example, in Adoption of Tammy, 416 Mass.
205, 619 N.E.2d 315 (1993), the Supreme Judicial Court
of Massachusetts held that the Massachusetts adoption
statute did not preclude same-sex cohabitants-one of
whom was the natural mother of a child fathered
through artificial insemination by the other cohabitant's
biological cousin-from jointly adopting the child, and
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that adoption was in the child's best interest. The court
noted that a Harvard Medical School clinical professor
of psychiatry, who had conducted a clinical assessment,
“reviewed and referenced literature on child psychiatry
and child psychology which supports the conclusion that
children raised by lesbian parents develop normally.” Id.
419 N.E.2d at 317. See also Adoption of B.L.V.D. and
E.L.V.B., 160 Vt. 368, 628 A.2d 1271 (1993) (Vermont
law permits adoption of child by same-sex couple, one
of whom was natural mother impregnated by anonymous
sperm donor). Considerable research focused on the
adoption context, therefore, tends to be useful for
contradicting arguments that availability of same-sex
marriages, any more than same-sex adoptions, would
effectively invite election of a homosexual lifestyle.


Furthermore, there is revealing expert testimony in two
lawsuits brought to enjoin voter-enacted constitutional
or city charter amendments to bar legislation that
would preclude discrimination on the basis of sexual
orientation. In the Cincinnati case, the federal district
judge found, among other things, on the basis of expert
testimony, that “children raised by gay and lesbian parents
are no more likely to be gay or lesbian than those
children raised by heterosexuals,” that “[t]here is no
connection between homosexuality and pedophilia,” and
that “[h]omosexuality is not indicative of a tendency
towards child molestation.” Equality Foundation of
Greater Cincinnati, 860 F.Supp. at 426.


In the Colorado case, the state Supreme Court affirmed
the trial court's entry of a permanent injunction
barring enforcement of a state constitutional amendment,
concluding there was no compelling state interest that
would justify such an interference with the fundamental
right of gay men and lesbians to participate equally in the
political process. Evans II, 882 P.2d at 1350. The state
had asserted, among other things, a compelling interest in
“allowing the people themselves to establish public social
and moral norms”-in particular, norms “preserv[ing]
heterosexual families and heterosexual marriage and ...
send[ing] the societal message condemning gay men,
lesbians, and bisexuals as immoral”. Id. at 1346. The
court concluded that, “even recognizing the legitimacy
of promoting public morals as a governmental interest,”
the voter-enacted amendment barring antidiscrimination
laws protecting homosexuals was not necessary to achieve
that purpose. Id. at 1347. The court referred to relevant


expert testimony, concluding that the state's assertion that
gay rights laws


will undermine marriages and
heterosexual families because
married heterosexuals will “choose”
to “become homosexual” if
discrimination against homosexuals
is prohibited ... flies in the face of the
empirical evidence presented at trial
on marriage and divorce rates.


Id. Considerable litigation to date, therefore, lends
substantial support to the proposition that same-sex
marriages would not effectively promote a homosexual
lifestyle in others.


Inherent in the prevention/immutability discussion are
actually two related questions: whether environmental
factors influence sexual orientation, and, even if so,
whether a marriage statute permitting same-sex marriages
would be such an influence. These are two major questions
of legislative fact that may become very significant here.
One cannot know for sure from all the studies I *355  have
cited whether the prevention/immutability distinction has
validity or any practical utility. The fact is, though, that
fair-minded persons naturally wonder about it.


Even if the prevention/immutability distinction does have
meaning, however, it would appear to be irrelevant to this
appeal; that distinction does not necessarily cut against
ruling that homosexuals constitute a specially protected
class under the equal protection clause, because, despite
possible preventability, there is considerable evidence that
homosexuality, once in place, is virtually unchangeable
and thus presumably in need of constitutional protection.
Seen in this way, the prevention/immutability distinction
reinforces, rather than detracts from, a finding that
homosexuality is an immutable trait for equal protection
purposes. Accordingly, the possibilities (if any) for state
action deterring or preventing homosexual orientation
would come into play not in “suspect” or “quasi-suspect”
class analysis but in “substantial” or “compelling” state


interest analysis-to which I now turn. 60


K. Whether the District Has a “Substantial” or
“Compelling” State Interest in Barring Same-Sex
Marriage
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I assume, for the sake of argument, that homosexuals
have an irreversible sexual orientation and thus (when all
relevant factors are considered) comprise a quasi-suspect
or suspect class. The state, nonetheless, may attempt
to demonstrate a substantial, if not compelling, interest
in withholding marriage from same-sex couples simply
because of a concern that such marriages, if deemed
legitimate, could influence the sexual orientation and
behavior of children, to the extent choice plays a role.
I repeat: the “deterrence” scenario may-or may not-be
scientifically far-fetched; this issue of legislative fact is
perhaps the most complex of any presented here. But, if
there can be any truth to the deterrence rationale at all, the
state's interest in preventing same-sex marriages arguably
may be substantial enough to deprive same-sex couples of
that right, even though not substantial enough to allow
discrimination against homosexuals based, for example,
on housing or employment.


The state's interest in deterring homosexual lifestyles,
of course, would be premised on the general public's
adherence to traditional values favoring heterosexual
orientation-majoritarian values which homosexuals
question. If, however, at trial no scientifically credible
evidence were presented tending to prove that a public
policy, such as the present marriage statute, can help deter
the advent of homosexual orientation and behavior-and I
have seen no such evidence to date-then I do not believe
the government would have demonstrated a substantial,
let alone compelling, state interest in enforcing traditional
heterosexual values, to the substantial prejudice of those
who cannot share those values. That is to say, if the
government cannot cite actual prejudice to the public
majority from a change in the law to allow same-sex
marriages, such as a predictable increase in antisocial
homosexual behavior, then the public majority will
not have a sound basis for claiming a compelling,
or even a substantial, state interest in withholding
the marriage statute from same-sex couples; a mere
feeling of distaste or even revulsion at what someone
else is or does, simply because it offends majority
values without causing concrete harm, cannot justify
inherently discriminatory legislation against members
of a constitutionally protected class-as the history of
constitutional rulings against racially discriminatory


legislation makes clear. 61


*356  Suppose, on the other hand, that scientifically
credible “deterrence” evidence were forthcoming at trial,


so that either the heterosexual majority or the homosexual
minority would be prejudiced in some concrete way,
depending on whether the marriage statute was, or was
not, available to homosexual couples. See supra note 61.
In that case, the ultimate question of whose values should
be enforced, framed in terms of what a substantial or
compelling state interest really is, would pose the hardest
possible question for the court as majority and minority


interests resoundingly clash. 62


L. Proposed Disposition: Reversal and Remand for Trial


Despite familiarity with a substantial body of scientific
literature, from which comes the range of possibilities I
have identified, I am not comfortable opining about a
subject so elusive, and so controversial, as the nature,
causes, preventability, and immutability of homosexuality
without benefit of a trial record with the right kind
of expert testimony, subject to cross-examination. Such
expert testimony would have to include-and this is
important-examination and cross-examination about the
most probative, up-to-date literature. This court was
leery about relying at all, let alone exclusively, on
scientific literature to determine whether the EMIT
drug testing system met with general acceptance in the
scientific community. See Jones, 548 A.2d at 39-47;
supra note 22. I am even more leery about relying
exclusively on scientific and other literature in this case
of constitutional magnitude without benefit of questions
germane to the issue of immutability, including the causes
of homosexuality, asked of leading experts subject to
cross-examination.


I have explained earlier, see supra Part IV.C., my doubts
about the efficacy of trial court proceedings to ascertain
legislative facts, given the likelihood that the parties will
use too few truly qualified experts who are familiar with
all relevant sources of information and who themselves do
not have discernible biases. Thus, I cannot be sanguine
about the merits of a remand for legislative fact-finding, as
part of the trial, unless the parties arrange for the “ideal”
kind of hearing I have called for. See supra Part IV.C.


On the assumption that there would be close to the
ideal hearing necessary to address the complex issues
presented, I see at least five potential benefits from
reversing summary judgment and remanding the case for
trial, rather than disposing of the case ourselves at this
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time on the basis of this court's own legislative fact-
finding.


First, the court can gain whatever benefit there can be
from testimony by truly knowledgeable experts, subject
to examination and *357  cross-examination on the most
revealing, up-to-date sources of information available
about the causes of homosexuality and their effect on the
issue of immutability. See Equality Foundation of Greater
Cincinnati, supra; Evans II, supra. The non-record sources
I already have reviewed, of course, will be available not
only for examination at trial but also for this court's
scrutiny once again (assuming appeal) in the event the trial
record itself proves unsatisfactory.


Second, there is always the possibility that the fact-
finding process at a trial will reveal reasons why the
“rational basis” test, not scrutiny of a higher order,
should apply. Based on the sources I have reviewed,
however, most of which are cited in this opinion, I
cannot say (as the trial court has) that the rational basis
test applies as a matter of law, and I am skeptical,
to say the least, about the likelihood of that test's
surviving further inquiry. See Gay Rights Coalition, 536
A.2d at 36 (lead opinion) (“sexual orientation appears
to possess most or all of the characteristics that have
persuaded the Supreme Court to apply strict or heightened
constitutional scrutiny to legislative classifications under
the Equal Protection Clause”). At the same time, I am not
yet comfortable saying-without more detailed, hopefully
helpful examination corroborating or challenging my
understanding of relevant social and scientific facts-that
the traditional test assuredly does not apply. At least
a trial will give the government its best opportunity
to advocate the rational basis test-an opportunity the
government deserves in this complex constitutional case,
just as the plaintiffs-appellants deserve the opportunity to
demonstrate the contrary.


Third, on the assumption that my present, tentative
rejection of the rational basis test holds after trial,
the anticipated cross-examined expert testimony, when
added to existing, non-record sources, may be important
to deciding whether homosexuals are a “suspect,” or
instead a “quasi-suspect,” class entitled to “strict” or only
“intermediate” (or “heightened”) scrutiny. The Supreme
Court to date has recognized only three suspect classes:
race, alienage, and national origin; see supra notes
35, 36, 37, and a plurality of the Court once placed


gender in that category, see Frontiero, 411 U.S. at 682,
93 S.Ct. at 1768 (plurality opinion), although gender
today, like illegitimacy, receives intermediate scrutiny
as a quasi-suspect classification. See supra note 38, 39.
Women, of course, do not comprise a minority, and
illegitimacy does not reflect the kind of discriminatory
stereotyping historically experienced by racial minorities-
and by homosexuals. See Mathews, 427 U.S. at 506,
96 S.Ct. at 2762-63. If a trial were to confirm that
homosexuality, once in place, is no less immutable than
race, or is virtually no less so, then there may be reason,
when considering all factors, to consider homosexuals a
suspect class. See Watkins, 875 F.2d at 724-28 (Norris, J.,
concurring) (concluding homosexuals comprise a suspect
class); TRIBE, supra, at 1616 (“homosexuals in particular
seem to satisfy all of the Court's implicit criteria of
suspectness”); ELY, supra, at 162-64 (“Homosexuals for
years have been the victims of both ‘first-degree prejudice’
and subtler forms of exaggerated we-they stereotyping”).
At this point, however, I am not prepared to make that
judgment.


Fourth, given the predictable negative public response to
a decision that ultimately could require the District to
recognize same-sex marriages-absent a compelling, or at
least substantial, governmental interest in continuing to
ban them-it is important to be sure that the contending
parties have every opportunity to make the strongest
possible cases, pro and con, observed by all interested
persons, so that procedurally there appears to be the
maximum legitimacy to court decisions ultimately made.
There is the danger, of course, as I have discussed, that
the parties will not call truly knowledgeable experts, such
as persons who have conducted critical studies, see supra
notes 49 through 53, or who are truly informed about
all probative studies and are unquestionably qualified to
testify about them. But I believe it is important to give
the parties the opportunity to do so, to everyone's benefit.
Ultimately, of course, the reviewing court-beginning
with this court (assuming eventual appeal)-would have
responsibility for determining whether the trial record
added anything useful to what we already know.


*358  Finally, even if this court were to conclude at
this time that appellants comprise a suspect or quasi-
suspect class, we would still have to remand for trial
on whether the District can show a “compelling,” or
at least a “substantial” (or “important”), governmental
interest in denying same-sex marriages. Cf. Evans I, supra
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(sustaining grant of preliminary injunction and remanding
for determination whether voter-enacted constitutional
amendment that precluded anti-discrimination legislation
protecting “homosexual[s], lesbian[s], or bisexual[s]”-
held to infringe on fundamental right under Equal
Protection Clause to participate equally in political
process-was supported by compelling state interest and
narrowly drawn to achieve that interest in least restrictive
manner possible). Interestingly, as we have seen, much
of the “immutability” evidence germane to determining
whether homosexuals comprise a suspect or quasi-suspect
class is likely to be relevant to resolving whether the
government has a compelling or at least a substantial
interest in preventing same-sex marriages. See Evans
II, 882 P.2d at 1347 (in holding that constitutional
amendment precluding antidiscrimination legislation to
protect homosexuals did not serve compelling state
interest, court concluded that state's assertion gay
rights laws would undermine marriages by enforcing
heterosexuals into gay lifestyles “flies in the face of the
empirical evidence presented at trial”). Consequently, as
long as there has to be a trial that deals with evidence
about the nature and causes of homosexuality, there
is every reason to benefit from the trial court's initial
application of that evidence (in addition to applying the
legislative fact data I have compiled) to the threshold
question whether homosexuals are entitled to “suspect” or
“quasi-suspect” class status.


As far as I am aware, in virtually all other cases
concerning suspect or quasi-suspect classifications, the
immutability factor has not been contested-indeed, it
has been self-evident. Accordingly, appellate courts,
including the Supreme Court, typically have resolved the
classification issue with judicial analysis of the relevant
factors based exclusively on their own legislative fact-
finding. See supra notes 43, 54. I have found one exception
in this jurisdiction, however. Twenty years ago in Waldie
v. Schlesinger, 166 U.S.App.D.C. 175, 509 F.2d 508,
the United States Court of Appeals for the District
of Columbia Circuit, confronted by a constitutional
challenge to the “men only” admissions policies of the
service academies, reversed the District Court's grant of
summary judgment for the government and remanded the
cases for a full trial on the merits, including the question
whether the rational basis test applied to discrimination
against women.


[W]e are not nearly as certain
as the District Court that the


Supreme Court has settled on the
“rationality” standard for testing
sex-based equal protection claims.
Rather, we think this area of
constitutional law is still evolving
and is often highly dependent on the
facts of each case. Accordingly, a
full development of the facts of these
cases is essential to any meaningful
assessment of appellants' claim
against the rapidly changing, and
variously interpreted, case law.


Id. at 177, 509 F.2d at 510.


As in Waldie, in Equality Foundation of Greater Cincinnati,
and in the Evans litigation in Colorado, a trial court
record developing the legislative facts relevant to this


case would be helpful here. 63  Furthermore, although the
immutability issue would be the reason for the remand, I
would not limit the parties or the trial court to that issue.
All legislative facts applicable to all factors relevant to
equal protection analysis would be fit subjects for trial.


Accordingly, I would reverse summary judgment for the
District and remand the case for trial, at which the court
would decide (1) the level of scrutiny constitutionally
required and, if strict or intermediate scrutiny were
called for, (2) whether the District has demonstrated a
compelling or substantial enough governmental interest to
justify refusing appellants a marriage license.


*359  VII. POSTSCRIPT: RESPONSE TO
MAJORITY ON EQUAL PROTECTION


My colleagues in the majority very simply reject
appellants' equal protection claim either (1) because
marriage, as traditionally and statutorily defined, does
not discriminate against homosexuals in fact since
“marriage,” conceptually understood, cannot include
same-sex couples (Judge TERRY); or (2) because
the marriage statute, even if it discriminates against
homosexuals in fact, does not discriminate against them
as a matter of constitutional law, since the statute does not
reflect a discriminatory purpose (Judge STEADMAN).


Judge TERRY's response begs the question. Given
appellants' undisputed proffer that many if not most
homosexuals have the same emotional, spiritual, physical,
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and public-benefit needs that lead heterosexuals to marry,
see supra note 33, there is no convincing basis for saying
either that these needs do not exist or that, if they do,
marriage could not satisfy them-the only reasons I can
think of for saying that marriage and homosexuality, by
definition, cannot fit together. This analysis is akin to
the premise of the trial court opinion the Supreme Court
rejected in Loving: that a divine natural order forbids
racial intermarriage to the point of making it conceptually


unthinkable. 64


If homosexuals comprise a suspect or quasi-suspect class,
which Judge TERRY does not question, then they
cannot lawfully be denied the right to marry on the
constitutionally unprecedented ground that this claimed
right, by definition, is impossible to confer. See supra note
20.


Judge STEADMAN's principal argument is also
unsound. He essentially rests his position on the
incontestable fact that the legislature, when enacting the
marriage statute for heterosexual couples, would not have
dreamed that anyone might consider it discriminatory
legislation against homosexuals. From that premise Judge
STEADMAN concludes that the marriage statute cannot
be held to reflect the discriminatory purpose essential
to denial of equal protection of the laws. Compare
Washington v. Davis, 426 U.S. 229, 96 S.Ct. 2040, 48
L.Ed.2d 597 (1976) (upholding District of Columbia
qualifying test for metropolitan police officers, neutral
on its face but with discriminatory impact on black
applicants, since test, having valid objective, did not reflect
discriminatory purpose) and Personnel Administrator v.
Feeny, 442 U.S. 256, 99 S.Ct. 2282, 60 L.Ed.2d 870
(1979) (sustaining Massachusetts veterans preference for
state civil service employment against equal protection
challenge based on discriminatory impact on female
civil service applicants, because there was no purposeful
discrimination against women, some of whom were
eligible veterans) with Yick Wo v. Hopkins, 118 U.S.
356, 6 S.Ct. 1064, 30 L.Ed. 220 (1886) (striking down
San Francisco ordinance, neutral on its face, limiting
commercial laundries to brick or stone buildings, absent
Board of Supervisors' permission to use other materials,
since ordinance was intended to discriminate against
Chinese laundries typically housed in wooden buildings).


There are fundamental defects in this analysis. The line
of cases that begins with Davis, sustaining statutes and


other governmental actions, neutral on their face, for
lack of a perceived discriminatory purpose, is inapplicable
here for two reasons. First, the governmental actions
at issue in those cases did not purport to exclude the
affected classes altogether from the benefits sought. In
Davis, racial minorities who passed the  *360  qualifying
test were eligible for appointment as police officers; in
Feeny, female war veterans were entitled to the civil
service employment preference. In short, the impacts were
disproportionate but not exclusionary. In contrast, in the
case of homosexuals, marriage is altogether forbidden to
same-sex couples.


Second, the fact that the legislature, in adopting the
marriage statute, did not have homosexuals in mind does
not mean the statute lacks a discriminatory purpose; an
absolute prohibition, whether explicit or implied, resulting
in discrimination in fact, has an inherent discriminatory
purpose, even if the legislature did not recognize it. As
already indicated, when the Virginia legislature enacted
an antimiscegenation statute, it was premised on the
belief that couples of different races were inherently
incapable of marriage, because the very idea of interracial
marriage was an oxymoron-a perceived abomination
that violated divine natural law. See Loving, 388 U.S.
at 3-7, 87 S.Ct. at 1819-21. Similarly, when railway
passenger cars were racially segregated by law, there was
no perceived discriminatory purpose; though “separate,”
they were “equal.” Plessy v. Ferguson, 163 U.S. 537,


16 S.Ct. 1138, 41 L.Ed. 256 (1896). 65  The Supreme
Court came to recognize, however, that as the idea
of equality changed, the purposes inherent in once-
benign, supposedly nondiscriminatory statutes were seen
to change. See Brown, 347 U.S. at 489-95, 74 S.Ct. at
688-92 (concluding that “[s]eparate educational facilities
are inherently unequal”); Loving, 388 U.S. at 12, 87 S.Ct.
at 1823 (“restricting the freedom to marry solely because
of racial classifications violates the central meaning of the
Equal Protection Clause”).


Accordingly, if, as I believe is ineluctably true, the
marriage statute discriminates against homosexuals in fact
because they claim the same emotional, spiritual, and
physical needs for marriage that heterosexuals have, see
supra notes 20 and 33, then a court, in my opinion,
cannot legitimately say that the statute-which leaves no
room for qualifying homosexual couples-does not reflect
a discriminatory purpose. Judge STEADMAN's “statute
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of inclusion of opposite-sex couples,” post at 122, has
become a statute of exclusion of same-sex couples.


Judge STEADMAN advances another argument against
appellants' equal protection claim: because heterosexual
couples, but not homosexual couples, have a fundamental
right to marry, “the state may give separate recognition
solely to that institution through a marriage act as here.”
Post at 125 (footnote omitted). I have pointed out at
length, see supra Part VI. H., that “fundamental right”
analysis under the due process clause does not dictate
analysis applicable to a “suspect” or “quasi-suspect”
class under the equal protection clause. Furthermore,
I cannot accept my colleague's proposition (necessarily
premised on at least a “quasi-suspect” class assumption)
that the relationship between marriage and procreation,
childbirth, and child rearing creates an “important” (if not
“compelling”) governmental interest that *361  justifies-
as a matter of law-the statutory limitation of marriage to
heterosexual couples, even if the statute were held to be
discriminatory. As I have stressed earlier in Part VI. K. of
this opinion, any governmental interest that might trump
appellants' discrimination claim must be a matter for
trial, not a matter for summary judgment. That claimed
governmental interest has never been elaborated in the
trial court or on appeal.


Taken together, my colleagues in the majority seem to
be saying that, although the equal protection clause may
not permit the state to discriminate against homosexuals
in some areas, such as employment, any constitutional
concern evaporates when marriage becomes the issue
simply because marriage is different: it is conceptually
limited by its traditional definition to opposite-sex
couples-a limitation that inherently, therefore, cannot
reflect discrimination against homosexual couples in fact
or purpose. This definitional defense against an equal
protection claim has failed before when substantial human
rights, asserted in connection with a claimed right to
marriage, have been at issue. See Loving. It should fail
here. See generally James Trosino, American Wedding:
Same-Sex Marriage and the Miscegenation Analogy, 73
B.U.L.REV. 93 (1993).


In concluding its opinion in Griswold v. Connecticut, 381
U.S. 479, 486, 85 S.Ct. 1678, 1682, 14 L.Ed.2d 510 (1965),
in another context, the Supreme Court stressed:


We deal with a right of privacy older
than the Bill of Rights-older than


our political parties, older than our
school system. Marriage is a coming
together for better or for worse,
hopefully enduring, and intimate to
the degree of being sacred. It is
an association that promotes a way
of life, not causes; a harmony in
living, not political faiths; a bilateral
loyalty, not commercial or social
projects. Yet it is an association for
as noble a purpose as any involved
in our prior decisions.


I see no basis on this record, or in law, for concluding
summarily that plaintiffs-appellants, a homosexual
couple, cannot lay equal claim to such a “noble”
relationship, sustained by law.


TERRY, Associate Judge:
I join in parts I-III of Judge Ferren's opinion. I also join in
Judge Steadman's opinion. Accordingly, I vote to affirm
the judgment of the trial court in all respects, although not
precisely for the reasons stated by the trial court.


The outcome of this case, in my view, turns on the
definition of “marriage.” Shakespeare in his 116th Sonnet
wrote of “the marriage of true minds.” In the game of
pinochle, the king and queen of the same suit are referred
to as a “marriage” when those cards are held by the
same player; if that suit is trump, the combination of
king and queen is a “royal marriage.” But these and
similar expressions are only metaphors, figures of speech
derived from the literal meaning of the word that serves
as the fulcrum of this case. Judge Ferren, in parts II and
III of his opinion, cogently demonstrates that the word
“marriage,” when used to denote a legal status, refers
only to the mutual relationship between a man and a
woman as husband and wife, and therefore that same-sex
“marriages” are legally and factually-i.e., definitionally-
impossible.


This conclusion necessarily disposes of the equal
protection issue that Judge Ferren goes on to discuss in
part VI of his opinion. That is, if it is impossible for
two persons of the same sex to “marry,” then surely no
court can say that a refusal to allow a same-sex couple
to “marry” could ever be a denial of equal protection. I
am willing to assume, for the purposes of this discussion,
that homosexuality is an immutable trait; indeed, recent
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scientific literature strongly suggests that this is so, as
Judge Ferren tells us, ante at 346-347 & nn. 49-52. But if
two people are incapable of being married because they
are members of the same sex and marriage requires two
persons of opposite sexes, as Judge Ferren has shown, then
I do not see how it makes any difference that the District of
Columbia, or any agency of its government, discriminates
against these two appellants by refusing to allow them to
enter into a legal status which the sameness of their gender
prevents them from entering in the first place. Thus Judge
Ferren's discussion of “adjudicative” versus “legislative”
facts in *362  part IV, while fascinating, is ultimately


irrelevant to the outcome of this case, 1  and the equal
protection issue is moot.


It seems obvious that the remedy for the dilemma facing
these appellants lies exclusively with the legislature. The
Council of the District of Columbia can enact some sort of
domestic partners law, bestowing on same-sex couples the
same rights already enjoyed by married couples, whenever
it wants to. But no court can order a legislature to enact
a particular statute so as to achieve a result that the court
might consider desirable, or to appropriate money for
a purpose that the court might deem worthy of being
funded. See Zahn v. Board of Public Works, 274 U.S. 325,
328, 47 S.Ct. 594, 594-95, 71 L.Ed. 1074 (1927); Hart
v. United States, 118 U.S. 62, 67, 6 S.Ct. 961, 963, 30
L.Ed. 96 (1886); cf. Reeside v. Walker, 52 U.S. (11 How.)
272, 289-290, 13 L.Ed. 693 (1851) (mandamus will not
lie against the Secretary of the Treasury to pay a claim
when Congress has not appropriated money to pay it). The
separation of powers doctrine prohibits such action by a
court. Nor can a court alter or expand the definition of
marriage, as that term has been understood and accepted
for hundreds of years. Thus the Council, and only the
Council, can provide Messrs. Dean and Gill with the relief
they seek.


Having concluded unanimously that it is impossible for
two persons of the same sex to marry, this court cannot
also conclude that it is-or even may be-a denial of equal
protection to refuse to allow such persons to marry. The


two conclusions are inherently inconsistent. 2  If these
appellants cannot enter into a marriage because the very
nature of marriage makes it impossible for them to do so,
then their quest for a marriage license is a futile act, and
the District's refusal to issue a license to them is legally
and constitutionally meaningless. They are, of course, free
to refer to their relationship by whatever name they wish.


But it is not a marriage, and calling it a marriage will not
make it one.


STEADMAN, Associate Judge, concurring:
I join Judge FERREN's compelling analysis of appellants'
several arguments in Parts I., II., III., and V. of his
comprehensive opinion. However, in my judgment, the
marriage statute must be sustained as well against
the challenge under constitutional equal protection,
applicable within the District of Columbia through the
due process clause of the Fifth Amendment. See Bolling
v. Sharpe, 347 U.S. 497, 499-500, 74 S.Ct. 693, 694-95, 98
L.Ed. 884 (1954).


My initial difficulty with a postulate of appellants'
analysis, reflected in Judge FERREN's discussion of
equal protection, is its treatment of the marriage statute
as the equivalent of a statute expressly addressed to
an assertedly suspect class. The marriage statute is
simply not the same as, say, a statute prohibiting the
employment of homosexuals. Cf. Evans v. Romer, 882
P.2d 1335 (Colo.1994) (holding that Amendment 2, which
prohibited the state and municipalities from passing
legislation to protect homosexuals, infringed on plaintiffs'
right to vote in violation of the Equal Protection Clause).
Rather, it is a statute of inclusion of opposite-sex couples
who may wish to enter a particular legal status recognized
by the state. To the extent it is exclusive, it is exclusive
evenly of all same-sex couples, who may, for whatever


reason, wish to enter that legal *363  status. 1  I think
it would take a considerable stretch to find, in such
circumstances, the requisite “purposeful” or “invidious”
legislative discrimination addressed to homosexuals. See
Personnel Administrator v. Feeney, 442 U.S. 256, 274,
99 S.Ct. 2282, 2293-94, 60 L.Ed.2d 870 (1979) (when a
neutral law is challenged as having a disparate impact on
women, plaintiffs must show purposeful discrimination);
Washington v. Davis, 426 U.S. 229, 239-40, 96 S.Ct. 2040,
2047-48, 48 L.Ed.2d 597 (1976) (plaintiffs who alleged
a racially disproportionate impact from governmental
action must show invidious discrimination on the part of


governmental actors). 2


But even assuming that the marriage statute should be
analyzed as one of unequal application to homosexuals
and assuming further that homosexuals are a quasi-
suspect class, as Judge FERREN suggests may be the


case, 3  I fail to see an unconstitutional transgression of
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equal protection. As Judge FERREN demonstrates, the
right to marry is a fundamental right only in application
to opposite-sex couples. While plainly the marriage


state involves far more, 4  the Supreme Court teaches
that at bottom the institution reflects considerations
“fundamental to the very existence and survival of the
[human] race,” Skinner, supra, 316 U.S. at 541, 62 S.Ct.
at 1113, and bound up with sexual relations, procreation,
childbirth and child rearing. Zablocki, supra, 434 U.S. at


386, 98 S.Ct. at 681. 5  It seems to me apparent that *364
much the same considerations that elevate opposite-sex
marriage to the status of a fundamental right constitute
the requisite substantial relationship to an important


governmental interest 6  of a statute designed to recognize


and promote that fundamental right. Surely, if only
opposite-sex marriage is a fundamental right, the state
may give separate recognition solely to that institution


through a marriage act as here. 7


These and like considerations have led, so far as I am
aware, every appellate court in the land presented with
the issue to reject federal constitutional challenges to


opposite-sex marriage statutes. 8  I am led to the same
conclusion.


All Citations


653 A.2d 307, 63 USLW 2449


Footnotes
1 Appellants have not renewed on appeal their argument that the trial court's (and possibly the Council's) reliance on the


Bible to understand the meaning of “marriage” violated appellants' First Amendment rights.


2 The marriage statute enacted and codified in 1901 was a new statute derived from a 1777 Maryland statute entitled “An
Act Concerning Marriages,” 1777 Md.Laws, ch. 12, in 1 CLEMENT DORSEY, THE GENERAL PUBLIC STATUTORY
LAW AND PUBLIC LOCAL LAW OF THE STATE OF MARYLAND, at 130 (1840) (hereafter DORSEY). See D.C.Code
Encyclopedia 30-101 (1968). The original, 1977 Maryland statute had been amended by “An Act to Repeal Part of the
Act Concerning Marriages,” 1785 Md.Laws, ch. 35, in 1 DORSEY, at 196, and by “An Act to Repeal So Much of the Act
Concerning Marriages as is Therein Mentioned,” 1790 Md.Laws, ch. 20, in 1 DORSEY, at 256.


After the District of Columbia was created in 1801, Maryland law continued to apply to the part of the District ceded by
Maryland. See D.C.Code vol. 1 at 46 (1991). In 1866, Congress enacted “An Act Legalizing Marriages and for Other
Purposes in the District of Columbia,” 14 Stat. 236, ch. 240 (1866), which permitted “[c]ertain colored persons in the
District of Columbia, living together as man and wife, ... to be deemed husband and wife.” In 1870, “An Act to Further
Amend the Law of the District of Columbia in Relation to Judicial Proceedings, and Preserve Records of Marriages
Therein,” 16 Stat. 146, ch. 115 (1870), was enacted primarily to set forth the form and record of marriage licenses.
Provisions requiring the clerk of the court to “examine and ascertain the full names, ages, color,” prior marital status,
and relationship of the parties desiring to marry prior to issuing a marriage license were added in 1896 in “An Act To
Regulate Marriages in the District of Columbia,” 29 Stat. 118, ch. 177 (1896-97).


3 Congress enacted the District's first divorce statute in 1860 entitled “An Act to Authorize Divorces in the District of
Columbia, and for Other Purposes,” 12 Stat. 59, ch. 158 (1860). This act was the precursor of the divorce statute enacted
in 1901. See D.C.Code Encyclopedia 16-901 (1966). “An Act Concerning Divorces in the District of Columbia,” 16 Stat.
147, ch. 116 (1870), added habitual drunkenness, cruelty, and willful desertion to the grounds for divorce.


4 From time to time between 1901 and 1977, the marriage statute was amended in minor respects; however, none of the
changes has significance for the present case. See, e.g., 32 Stat. 543, ch. 1329 (1902) (added age of consent requirement
for males and females to § 30-103, “Marriages Void from Date of Decree”; corrected misspelling in § 30-104); 50 Stat. 626,
ch. 596 (1937) (increased age of consent for males from sixteen to eighteen and for females from fourteen to sixteen);
80 Stat. 264, Pub.L. 89-493, § 13(b) (1966) (added sentence to § 30-106 to permit deputy court clerks to celebrate
marriages); 84 Stat. 570, Pub.L. 91-358, Title I, § 155(a) (changed “District of Columbia Court of General Sessions” to
“Superior Court of the District of Columbia”).


Although more significant amendments were made from time to time to the divorce provisions, those changes also
are irrelevant to the present case. See e.g., 41 Stat. 567, ch. 153, § 983(a) (1920) (added section setting the effective
date of an annulment or divorce decree); 75 Stat. 515, Pub.L. 87-246, § 3 (1963) (restored wife's right of dower and
established a statutory right of dower in the husband); 77 Stat. 560, Pub.L. 88-241, § 1 (1963) (defined the term “court”
as used in the chapter; substantively changed residency requirements; changed phraseology and arrangement of
several sections).



http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1942122820&pubNum=708&originatingDoc=I0e776584354d11d98b61a35269fc5f88&refType=RP&fi=co_pp_sp_708_1113&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_708_1113

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1942122820&pubNum=708&originatingDoc=I0e776584354d11d98b61a35269fc5f88&refType=RP&fi=co_pp_sp_708_1113&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_708_1113

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1978114179&pubNum=708&originatingDoc=I0e776584354d11d98b61a35269fc5f88&refType=RP&fi=co_pp_sp_708_681&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_708_681

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1978114179&pubNum=708&originatingDoc=I0e776584354d11d98b61a35269fc5f88&refType=RP&fi=co_pp_sp_708_681&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_708_681





Dean v. District of Columbia, 653 A.2d 307 (1995)


63 USLW 2449


 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 45


5 The minor changes made to the marriage and divorce statutes before 1977 focused primarily on arrangement and
phraseology. See supra note 4. The Marriage and Divorce Act of 1977, however, made substantive changes in the law.
As the Chairperson of the Committee on the Judiciary and Criminal Law reported to members of the Council of the District
of Columbia:


In particular, the subject bill would reduce the residency requirement for eligibility to file a divorce or annulment action
from the current standard of one year to six months. The bill would add to the D.C.Code a new “no fault” ground
for obtaining a divorce or legal separation, namely, “if both parties to the marriage have lived separate and apart
without cohabitation for a period of one year next proceeding the commencement of the action.” ... [T]he bill [also]
modifies the current fault grounds for divorce by removing desertion for one year and imprisonment for a felony
conviction as grounds.”


COMM. ON THE JUDICIARY AND CRIM. LAW, REPORT ON BILL NO. 1-89, THE DISTRICT OF COLUMBIA
MARRIAGE AND DIVORCE ACT 5-6 (June 24, 1976).


6 Original Bill No. 1-89 generated substantial debate. Gay rights groups agreed that the proposed gender-neutral language
of the statute authorized same-sex marriages; however, they asked the Council to amend the bill to provide expressly
for same-sex marriages. In his testimony before the Committee on the Judiciary on July 7, 1975, Cade Ware, President
of the Gay Activists Alliance of Washington, D.C. proposed that § 30-101 be amended to read:


A marriage between two persons, regardless of race, creed, sex or religious affiliation, licensed, solemnized, and
registered as provided in this act is valid in the District of Columbia.


The District of Columbia Uniform Marriage and Dissolution Act, 1975: Hearing on Bill 1-89 Before the District of
Columbia Council Comm. on Judiciary and Criminal Law, July 7, 1975, at 8 (testimony of Cade Ware, President of the
Gay Activists Alliance of Washington, D.C.).
Groups on the other side of the debate were concerned with the bill's failure to prohibit same-sex unions expressly.
The Catholic Archdiocese of Washington submitted a letter to the Judiciary Committee stating that such a sweeping
change in the law-the implicit authorization of same-sex marriages in proposed § 30-101-could not be inferred from
“the law's failure to prohibit expressly something which has otherwise never been permitted under a marriage statute.”
The letter nonetheless recommended amending § 30-101 to read:


A marriage between a man and a woman which is licensed, solemnized and registered as provided in this act is
valid in the District of Columbia.


Letter from William W. Baum, Archbishop of Washington, to David Clarke, Chairman of the Committee on the Judiciary
and Criminal Law, at 8 (Aug. 27, 1975).


7 D.C.Code § 30-110 describes the duties of the Clerk to obtain certain information from marriage license applicants.


8 Former D.C.Code § 30-116 dealt with slave marriages.


9 We reiterate: the District's 1901 marriage statute, incorporated into the first D.C.Code, was a new statute that replaced
previous legislation, see 31 Stat. at 1189, ch. 1, § 1. It was not merely a law carried over from before codification. See
supra note 2.


10 Former D.C.Code § 30-116 discussing slave marriages traceable to the 1901 Code, used the terms “husband and wife”;
however, the Marriage and Divorce Act of 1977, 1977 D.C.Stat. 119, repealed § 30-116. See supra note 8.


11 D.C.Code § 30-101, titled “Marriages void ab initio-In general,” provides:
The following marriages are prohibited in the District of Columbia and shall be absolutely void ab initio, without being
so decreed, and their nullity may be shown in any collateral proceedings, namely:
(1) The marriage of a man with his grandmother, grandfather's wife, wife's grandmother, father's sister, mother's
sister, mother, stepmother, wife's mother, daughter, wife's daughter, son's wife, sister, son's daughter, daughter's
daughter, son's son's wife, daughter's son's wife, wife's son's daughter, wife's daughter's daughter, brother's
daughter, sister's daughter;
(2) The marriage of a woman with her grandfather, grandmother's husband, husband's grandfather, father's brother,
mother's brother, father, stepfather, husband's father, son, husband's son, daughter's husband, brother, son's
son, daughter's son, son's daughter's husband, daughter's daughter's husband, husband's son's son, husband's
daughter's son, brother's son, sister's son;
(3) The marriage of any persons either of whom has been previously married and whose previous marriage has not
been terminated by death or a decree of divorce.


This provision was adopted in 1901 and was derived from the 1777 Maryland statute, 1 DORSEY at 130-31 § 1. See
supra note 2. Although the Maryland provision was worded differently and provided that one who violated the statute
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must pay 500 pounds or be banished from the state forever, the relationships forbidden in the 1777 statute were exactly
the same-and even were listed in the same order-as in the current D.C. statute.


12 Two provisions in other chapters of the Domestic Relations title-Property Rights and Uniform Support-also use the terms
“husband” and “wife.” See D.C.Code §§ 30-201 (section does not affect ownership of property held by husband and wife
as tenants by the entireties), -318 (husband and wife shall be competent witnesses). Section 30-201 was codified in
1901, “An Act to Establish a Code of Law for the District of Columbia,” 31 Stat. 1189, ch. 854 (1901). Section 30-318
was not enacted until 1957, “An Act To improve and extend, through reciprocal legislation, the enforcement of duties of
support in the District of Columbia,” 71 Stat. 288, Pub.L. 85-94 § 18 (July 10, 1957).


13 Although the Supreme Court of Hawaii, in Baehr v. Lewin, 74 Haw. 530, 852 P.2d 44 (1993), recently reversed a trial
court decision barring same-sex marriages and remanded for further proceedings, the court's opinion was premised on
state constitutional grounds, not on statutory interpretation applying an evolving definition of marriage.


14 The Anti-Sex Discriminatory Language Act, as such, does not appear in the D.C.Code. Rather, the Act amended dozens
of existing provisions of the D.C.Code “to provide legal equality for men and women.” COMM. ON THE JUDICIARY AND
CRIM. LAW, REPORT ON BILL NO. 1-36, THE ANTI-SEX DISCRIMINATORY LANGUAGE ACT, at 3 (May 20, 1976).


15 D.C.Code § 30-111 explains who can give consent to marry for persons under age 18.


16 A three-year set-back permits life insurance companies to “calculate premiums for women according to an age not more
than three years younger than their actual age, due to the fact that women's life expectancies are longer than men's.”
NOW, 531 A.2d at 277.


17 In support of their motion for summary judgment, appellants submitted Plaintiffs' Statement of Material Facts not in
Dispute (Dean and Gill are a gay male couple who did not suffer from any of the prohibitions of marriage enumerated in
the Marriage Act); an Affidavit of Craig Robert Dean; an Affidavit of Patrick Gerard Gill; an Affidavit of Councilmember
David Clark regarding his sponsorship of the Human Rights Act; Testimony of Dr. Franklin E. Kameny, President of the
Mattachine Society, at a Council Hearing discussing the Marriage and Divorce Act of 1977; Councilmember Arrington
Dixon's Memorandum to the Judiciary Committee regarding the Marriage and Divorce Act of 1977; a Memorandum on
the History of Same-sex Marriage; a Post-Hearing Submission on the Passage of the Amendments to the District of
Columbia Marriage and Divorce Act; and a Memorandum on the District of Columbia Domestic Partnership Act.


18 The “legislative facts” terminology was introduced by Professor Kenneth Culp Davis in An Approach to Problems of
Evidence in the Administrative Process, 55 HARV.L.REV. 364, 404-407 (1942). Professor Donald L. Horowitz suggests
using the terms “historical facts” and “social facts” in lieu of “adjudicative facts” and “legislative facts,” respectively,
because the latter terms inaccurately imply a strict division of labor between courts and legislatures. See HOROWITZ,
supra, at 45.


19 See, e.g., D.C.Code §§ 1-622.7 (1992) (public employee health insurance), -623.7 (public employee life insurance),
-624.10 (public employee disability insurance), -627.4(6)(E) (public employee retirement benefits); 2-1502 (1994) (power
to make anatomical gifts), -1507(a) (power to dispose of body after making anatomical gifts), -2813 (power to claim
human remains); 5-825(b) (1994) (priority in leasing real property for business purposes after displacement of business by
District of Columbia); 6-1967 (1989) (ability to give informed consent in medical emergency), -2023(a) (ability to request
information regarding a mental health client); 10-225(f) (1989) (succession to deceased's retail distributor marketing
agreement); 14-309 (1989) (right to claim clergy privilege); 15-503(d) (bankruptcy proceeding rights); 16-308 (1989)
(waiver of investigation in adoption of spouse's child), -577 (wage garnishment limits not to apply to spousal support
obligations), -910 (power of court to dispose of property on divorce), -911 (alimony pendente lite), -913 (alimony), -916
(maintenance), -1005(b) (right to claim marital privilege to prevent spouse's testimony in domestic relations case from
being used in criminal proceedings), -2306 (right to be served with neglect petition for spouse under 18 years of age),
-2312(b) (right to notice of minor spouse's hearing for detention or shelter care), -2701 (right to maintain wrongful death
action and recover damages), -2921 to -2925 (dower rights); 19-101 to -115 (1989) (rights of survivorship), -301 to -304
(rights of intestacy); 20-303(a) (1989) (priority in appointment as personal representative in probate case); 21-107 (1989)
(preference in appointment as guardian of spouse under 14 years of age), -301(11) (spouse included in definition of
“member of minor's family” in section dealing with transfer of mentally ill minor), -511 (power to hospitalize mentally
ill spouse who is a minor), -522 (right to notice of minor spouse's admission to hospital), -541 (right to petition for
hospitalization), -546 (right to request mental health examination), -564 (right to notice of incompetence), -565 (right to
statement regarding procedures of release and adjudication for incapacitated spouse); 21-902(c) (1989) (right to notice
of apprehension of mentally ill spouse), -2042(a) (right to notice of guardianship proceeding), -2043(c)(1) (priority in
serving as guardian for incapacitated spouse), -2055 (court powers to be exercised for benefit of mentally ill person's
immediate family), -2057 (preference in serving as conservator), -2210 (priority in giving substituted consent to health
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care in absence of durable power of attorney); 30-507(c)(7) (1993) (enforceability of spousal support order when part
of child support obligation); 35-507(b)(3) (1993) (life insurance benefits), -514(a)(7)(E) (group insurance policy benefits);
36-308(4) (1993) (worker's compensation disability payments); 40-102(e)(4) (1990) (joint ownership of motor vehicles),
-703(j)(1) (tax exemption on gift to one spouse of motor vehicle owned by the other spouse); 46-101(19) (1990) (rights
of dependents to unemployment compensation); 47-845 (1990) (tax deferral to continue on conveyance of real property
to spouse), -1801.4(26) (difference in standard tax deduction for single and married persons), -1805.1(e) (right to file
joint tax returns to qualify for tax benefits), -1805.2(2) (status as fiduciary for filing joint tax returns), -1806.2(b) (spousal
tax exemption for non-earning spouse), -1806.2(e) (additional spousal exemption for non-earning spouse over 65 years
of age).


20 There are those, including my colleague Judge TERRY, who argue that denial of a marriage license to a same-sex couple
is not “discriminatory” because, as demonstrated in Parts II. and III. above, marriage, by definition, has been an institution
traditionally limited to heterosexual couples-especially so because child-bearing is at the heart of the institution. That
argument begs the question. Appellants, a same-sex couple, proffer the same psychological and physical needs to marry
that heterosexual couples have, see Turner v. Safley, 482 U.S. 78, 95-96, 107 S.Ct. 2254, 2265, 96 L.Ed.2d 64 (1987),
and they accordingly proffer that sexual differences should neither affect their right to consummate a marriage in their own
way nor automatically withhold the statutory benefits of marriage, including the possibility of having children with the help
of surrogates or of adopting abandoned children. This proffer of prejudice from denial of the right to marry makes clear
that the marriage statute discriminates in fact against same-sex couples-a claimed impact that is distinguishable from
the question whether such discrimination is legal. Put another way, denial of a marriage license to a same-sex couple
is “discriminatory” in fact, whether or not it is “invidiously” (unconstitutionally) discriminatory at law. I therefore believe
this court cannot properly avoid coming to grips with the constitutional issue appellants have posed simply by defining
that issue away as though the prejudicial fact of the alleged discrimination does not exist. Recall (more on this later)
that in Loving v. Virginia, 388 U.S. 1, 87 S.Ct. 1817, 18 L.Ed.2d 1010 (1967), the Supreme Court struck down Virginia's
antimiscegenation law against a defense that marriage was intrinsically a same-race institution and thus, as such, was
not susceptible to an equal protection challenge. See id. at 3, 7, 87 S.Ct. at 1819, 1821.


21 Professor Sanford H. Kadish, in Methodology and Criteria in Due Process Adjudication-A Survey and Criticism, 66 YALE
L.J. 319, 360 (1957), has summarized the approach:


To some degree data of this kind [social, political, economic and scientific] has reached the Court through lower
court direct testimony; but the principal access to it has been through the device of judicial notice, combined with
the Court's independent researches or the presentation of factual data by counsel in the form of the Brandeis brief.
(footnotes omitted).


Similarly, Professor (later Judge) Jack B. Weinstein, in Judicial Notice and the Duty to Disclose Adverse Information,
51 IOWA L.REV. 807, 822-23 (1951), has addressed consideration of “legislative facts” in the following way:


Information useful to the court in deciding what the rule of law ought to be is supplied in a variety of ways, including
the “Brandeis brief” giving extensive factual background materials. The court acts creatively to make new law either
in its interpretation of statutes or in extending prior case doctrine. Its problems in determining what is a sound rule
are much like those faced by the legislature.


22 See, e.g., Porter, 618 A.2d at 630-31 (remanding case, on basis of post-trial National Research Council Report, on
question whether DNA testing has “requisite consensus” in scientific community); Jones, 548 A.2d at 39-47 (sustaining
validity of EMIT drug testing system on basis of expert testimony in trial record of another D.C. Superior Court case,
coupled with judicial decisions from other jurisdictions, leaving open question whether appellate court may ascertain
social/scientific facts “exclusively by reference to scientific and legal literature, absent relevant expert testimony of
record”); Erickson, 574 P.2d at 4-7 (in determining pharmacological properties and psychological impact of cocaine, in
connection with deciding whether cocaine was “narcotic” within meaning of criminal statute, appellate court properly could
refer to scientific articles not considered by trial court in addition to expert testimony of record).


23 Whether the judge reviews books or articles proffered by the parties or finds relevant sources in a library, these are not
part of the trial record because their authors have not appeared and been subjected to cross-examination. Such materials
are therefore appropriately called “extra record” or “non-record” sources of information. See K.C. Davis, supra note 18,
at 404-06; 2 MCCORMICK,supra, § 331, at 399 n. 16; Erickson, 574 P.2d at 6.


24 FED.R.EVID. 803(18) exempts from the hearsay rule statements in “treatises, periodicals, or pamphlets on a subject of
history, medicine, or other science or art,” to the extent they are called to the attention of an expert witness, provided the
statements are “read into evidence” and “not ... received as exhibits.”
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25 FED.R.EVID. 803(8) exempts from the hearsay rule most “Records, reports, statements, or data compilations” of “public
offices or agencies,” “unless the sources of information or other circumstances indicate lack of trustworthiness.”


26 In articulating its definition, the Court drew on earlier formulations: “principle of justice so rooted in the traditions and
conscience of our people as to be ranked as fundamental,” Palko, 302 U.S. at 325, 58 S.Ct. at 152 (quoting Snyder v.
Massachusetts, 291 U.S. 97, 105, 54 S.Ct. 330, 332, 78 L.Ed. 674 (1934)); “fundamental principles of liberty and justice
which lie at the base of all our civil and political institutions,” Palko, 302 U.S. at 328, 58 S.Ct. at 153 (quoting Herbert v.
Louisiana, 272 U.S. 312, 316, 47 S.Ct. 103, 104, 71 L.Ed. 270 (1926)).


27 One treatise has seen the Duncan test as being somewhat broader than Palko 's concept of ordered liberty:
This new test meant that the Court would be willing to enforce values which the justices saw as having a special
importance in the development of individual liberty in American society, whether or not the value was one that was
theoretically necessary in any system of democratic government.


JOHN E. NOWAK, ET AL., CONSTITUTIONAL LAW 455 (1983).


28 In a footnote, Justice Powell responded to Justice White who, in dissent-although agreeing that Palko 's formulation
had by then been considered too restrictive-rejected as too broad Moore 's reformulation of the kind of liberty interest
protected as a fundamental right under the due process clause. See Moore, 431 U.S. at 541, 546, 549-50, 97 S.Ct. at
1957, 1959-60, 1961-62 (White, J., dissenting). According to Justice Powell:


Although he agrees that the Due Process Clause has substantive content, MR. JUSTICE WHITE in dissent expresses
the fear that our recourse to history and tradition will “broaden enormously the horizons of the Clause.” Post, at
549-550. To the contrary, an approach grounded in history imposes limits on the judiciary that are more meaningful
than any based on the abstract formula taken from Palko v. Connecticut, 302 U.S. 319 [58 S.Ct. 149, 82 L.Ed.
288] (1937), and apparently suggested as an alternative. Cf. Duncan v. Louisiana, supra, [391 U.S.] at 149-150, n.
14 [88 S.Ct. at 1447-48, n. 14] (rejecting the Palko formula as the basis for deciding what procedural protections
are required of a State, in favor of a historical approach based on the Anglo-American legal tradition). Indeed, the
passage cited in MR. JUSTICE WHITE's dissent as “most accurately reflect[ing] the thrust of prior decisions” on
substantive due process, post, at 545, expressly points to history and tradition as the source for “supplying ... content
to this Constitutional concept.” Poe v. Ullman, supra, [367 U.S. 497] at 542 [81 S.Ct. 1752, 1776, 6 L.Ed.2d 989
(1961) ] (Harlan, J., dissenting).


Id. at 504 n. 12, 97 S.Ct. at 1938 n. 12.


29 The constitutional equal protection guarantee, applicable to the states through the Fourteenth Amendment, is extended
to the District of Columbia through the due process clause of the Fifth Amendment. See Bolling v. Sharpe, 347 U.S. 497,
74 S.Ct. 693, 98 L.Ed. 884 (1954).


30 After the trial court ruled, the District's statute criminalizing even consensual sodomy by adults was amended “to eliminate
consensual sexual acts between persons who are above the existing age of consent.” See Right to Privacy Amendment
Act of 1993, D.C.Law 10-14, 40 D.C.Reg. 3007 (1993); D.C.Code § 22-3502 (1994 Supp.).


31 Although the class at issue is limited to adult homosexual couples who (in order to avoid the unchallenged consanguinity
bar) are not related, this case, fundamentally, deals with the question whether homosexuals are entitled to “suspect”
or “quasi-suspect” class status under equal protection analysis. For convenience, therefore, I shall refer simply to the
rights of homosexuals or of gays and lesbians, not more narrowly to unrelated adult homosexual couples. No party has
suggested that, because this is a marriage case, the constitutional analysis of the protected class at issue is somehow
narrower than in other cases where sexual orientation receives constitutional consideration. If there were any significance
to the fact that only a subclass of homosexuals is involved here, that presumably would have received attention by the
government in defending the marriage statute.


32 Appellants have not argued that same-sex marriage, though not a “fundamental right” under the due process clause,
is a “fundamental right” for equal protection purposes. I therefore do not address that possibility. Professor Sunstein
has adverted to this question, pointing out possible distinctions between “fundamental rights” in due process and equal
protection analyses, in Cass R. Sunstein, Sexual Orientation and the Constitution: A Note on the Relationship Between
Due Process and Equal Protection, 55 U.CHI.L.REV. 1161, 1168-69 (1988).


33 First, appellants stress that the need for emotional support for an intimate relationship, as well as the need for an official
blessing having religious or spiritual significance for the relationship, is self-evidently not limited to heterosexuals.


Next, appellants contended in the trial court that physical consummation of a same-sex marriage can occur without
violating the sodomy law, through mutual masturbation. On appeal, appellants note that the law criminalizing adult,
consensual sodomy has been repealed. See supra note 30. Accordingly, we judicially know that, in the District, couples
of marriageable age may now lawfully consummate their unions, if they choose to do so, through sodomy.
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Finally, appellants have catalogued what we can judicially know: the D.C.Code confers on married couples a substantial
number of benefits not available to unmarried couples. See supra note 19.


34 In this opinion I do not consider whether same-sex couples, if not foreclosed from marriage, are entitled to constitutional
protection for the exercise of various derivative actions that would affect third parties, such as adoption of children.


35 See Loving v. Virginia, 388 U.S. at 11, 87 S.Ct. at 1823.


36 See Graham v. Richardson, 403 U.S. at 372, 91 S.Ct. at 1852.


37 See Oyama v. California, 332 U.S. 633, 644-46, 68 S.Ct. 269, 274-75, 92 L.Ed. 249 (1948); Korematsu v. United States,
323 U.S. 214, 216, 65 S.Ct. 193, 194, 89 L.Ed. 194 (1944); Hirabayashi v. United States, 320 U.S. 81, 100, 63 S.Ct.
1375, 1385, 87 L.Ed. 1774 (1943).


38 See Mississippi University for Women v. Hogan, 458 U.S. 718, 724, 102 S.Ct. 3331, 3336, 73 L.Ed.2d 1090 (1982); Craig
v. Boren, 429 U.S. 190, 197, 97 S.Ct. 451, 456-57, 50 L.Ed.2d 397 (1976); but see Frontiero v. Richardson, 411 U.S. at
682, 93 S.Ct. at 1768 (plurality opinion) (classifications based on sex are “inherently suspect”).


39 See Mills v. Habluetzel, 456 U.S. 91, 99, 102 S.Ct. 1549, 1554-55, 71 L.Ed.2d 770 (1982); Lalli v. Lalli, 439 U.S. 259, 265,
99 S.Ct. 518, 523, 58 L.Ed.2d 503 (1978); Trimble v. Gordon, 430 U.S. 762, 767, 97 S.Ct. 1459, 1463-64, 52 L.Ed.2d 31
(1977); Mathews v. Lucas, 427 U.S. 495, 510, 96 S.Ct. 2755, 2764-65, 49 L.Ed.2d 651 (1976).


40 “The Court has never provided a coherent explanation of the characteristics which, either overtly or covertly, trigger
intermediate review.” LAURENCE H. TRIBE, AMERICAN CONSTITUTIONAL LAW 1614 (2d ed. 1988).


41 One federal district court has held that homosexuals and bisexuals comprise a quasi-suspect class. See Equality
Foundation of Greater Cincinnati v. Cincinnati, 860 F.Supp. 417 (S.D.Ohio 1994) (holding, among other things, that gays,
lesbians, and bisexuals comprise quasi-suspect class, with result that any law discriminating against class would have
to be substantially tailored to sufficiently important governmental interest; and, applying that test, permanently enjoining
voter-enacted city charter amendment that would prohibit adoption or enforcement of any protection based on sexual
orientation, status, conduct, or relationship, since amendment would violate equal protection clause, having no legitimate
governmental purpose). See also Watkins v. United States Army, 875 F.2d 699, 724-28 (9th Cir.1989) (en banc) (Norris, J.
concurring) (opining that homosexuals comprise a suspect class). See generally Homosexuals' Right to Marry, Note, 128
U.PA.L.REV. at 202-06; TRIBE, supra, at 1614-18; Note, The Constitutional Status of Sexual Orientation: Homosexuality
as a Suspect Classification, 98 HARV.L.REV. 1285, 1297-1305 (1985); Harris M. Miller II, Note, An Argument for the
Application of Equal Protection Heightened Scrutiny to Classifications Based on Homosexuality, 57 S.CAL.L.REV. 797,
812-16 (1984); John C. Hayes, The Tradition of Prejudice Versus the Principle of Equality: Homosexuals and Heightened
Equal Protection Scrutiny After Bowers v. Hardwick, 31 B.C.L.REV. 375, 405-24 (1990); Kevin A. Zambrowicz, Comment,
“To Love And Honor All The Days Of Your Life”: A Constitutional Right To Same-Sex Marriage, 43 Cath.U.L.Rev. 907,
935-40 (1994).


42 See Lyng v. Castillo, 477 U.S. 635, 638, 106 S.Ct. 2727, 2729, 91 L.Ed.2d 527 (1986) (primary household's close relatives,
excluded from federal food stamp program, “have not been subjected to discrimination”); Cleburne, 473 U.S. at 443,
105 S.Ct. at 3256 (mentally retarded not victims of “continuing antipathy or prejudice”); Murgia, 427 U.S. at 313, 96
S.Ct. at 2567 (police officers over age 50, and the aged generally, have not experienced “ ‘history of purposeful unequal
treatment’ ”); San Antonio School Independent Dist. v. Rodriguez, 411 U.S. 1, 28, 93 S.Ct. 1278, 1294, 36 L.Ed.2d 16
(1973) (minority and poor schoolchildren not subjected to “history of purposeful unequal treatment”).


43 Cleburne, 473 U.S. at 440, 105 S.Ct. at 3254 (statutory classifications by race alienage, and national origin are “deemed
to reflect prejudice and antipathy”); Mississippi University for Women, 458 U.S. at 725, 102 S.Ct. at 3336 (“Care must be
taken in ascertaining whether the statutory objective itself reflects archaic and stereotypic notions.”); Murgia, 427 U.S.
at 313, 96 S.Ct. at 2566 (class of police officers over age 50, “have not experienced a ‘history of purposeful unequal
treatment, or been subjected to unique disabilities on the basis of stereotyped characteristics not truly indicative of their
abilities”).


44 Lyng, 477 U.S. at 638, 106 S.Ct. at 2729 (close relatives “do not exhibit obvious, immutable, or distinguishing
characteristics that define them as a discrete group”); Cleburne, 473 U.S. at 442, 105 S.Ct. at 3255-56 (mentally retarded
are different from other people, “immutably so, in relevant respects”); Plyler, 457 U.S. at 220, 102 S.Ct. at 2396 (children
of illegal aliens, unlike their parents, have “legal characteristic[s] over which children can have little control”); Lucas, 427
U.S. at 505, 96 S.Ct. at 2762 (1976) (legal status of illegitimate children “is, like race or natural origin, a characteristic
determined by causes not within the control of the illegitimate individual”); Frontiero, 411 U.S. at 686, 93 S.Ct. at 1770
(“sex, like race and natural origin, is an immutable characteristic determined solely by the accident of birth”).


45 Lyng, 477 U.S. at 638, 106 S.Ct. at 2729 (close relatives of primary household are “not a minority or politically powerless”);
Cleburne, 473 U.S. at 445, 105 S.Ct. at 3257 (lawmakers have been adopting remedial legislation in manner that “negates
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any claim that the mentally retarded are politically powerless in the sense that they have no ability to attract the attention
of the lawmakers”); Rodriguez, 411 U.S. at 28, 93 S.Ct. at 1294 (class of minority and poor schoolchildren has not been
“relegated to such a position of political powerlessness as to command extraordinary protection from the majoritarian
political process”); see also Plyler, 457 U.S. at 216 n. 14, 102 S.Ct. at 2394 n. 14 (quoting Rodriguez ); Murgia, 427 U.S.
at 313, 96 S.Ct. at 2566-67 (quoting Rodriguez ).


46 Indeed, “any attempt to criminalize the status of an individual's sexual orientation would present grave constitutional
problems.” Watkins, 875 F.2d at 725 (Norris, J., concurring) (citing Robinson v. California, 370 U.S. 660, 82 S.Ct. 1417,
8 L.Ed.2d 758 (1962)). See also Rowland, 470 U.S. at 1016, 105 S.Ct. at 1378 (Brennan, J., dissenting from denial
of certiorari ) (even if adverse state action based on homosexual conduct were valid under equal protection principles,
“such approval would not answer the question, posed here, whether the mere nondisruptive expression of homosexual
preference can pass [constitutional] muster”).


Recently, in Steffan v. Perry, 41 F.3d 677 (D.C.Cir.1994) (en banc), the United States Court of Appeals for the
District of Columbia Circuit sustained the constitutionality of regulations pursuant to which a former Navy midshipman
was discharged from the Naval Academy after admitting he was a homosexual. A majority of the court concluded
that the government had not punished Steffan for homosexual status but, rather, for inferable conduct-homosexual
acts-attributable to his announced sexual orientation. The dissenters, rejecting the inference of conduct from sexual
orientation alone, found unconstitutional punishment based solely on sexual orientation. For purposes of the case,
Steffan had conceded that the government had a legitimate interest in keeping individuals who engage, or intend to
engage, in homosexual conduct out of the military; accordingly, he did not contest the court's equal protection review
under the rational basis test.


47 Judge Norris has offered a useful hypothetical, based on the facts of Moore v. City of East Cleveland, supra, that makes
clear why due process analysis does not dictate an equal protection result.


Suppose a city passed a “single family occupancy” housing ordinance allowing only members of the immediate,
nuclear family to live in the same house. Suppose further that a disproportionate number of black families in the
community lived together in extended families that included, for example, cousins and grandparents. Finally, suppose
the ordinance was motivated by a racially discriminatory purpose. A black family challenging the ordinance could
raise a due process claim, arguing that the ordinance impermissibly intruded on “deeply rooted” family traditions.
In real life, the Court found such a due process claim persuasive. But suppose the Court had rejected the due
process claim. Suppose the Court had instead agreed with the city of East Cleveland that the privacy interests
protected by the Constitution do not include extended family relationships-that the due process clause does not “give
grandmothers any fundamental rights with respect to grandsons.” In that event, the black family could still challenge
the ordinance on equal protection grounds, arguing that the ordinance discriminated against blacks. Could anyone
seriously maintain that the Court's hypothetical refusal to give due process protection to “extended family” living
would have any bearing on the black family's equal protection claim ? Of course not.


Watkins, 875 F.2d at 719 (Norris, J., concurring) (footnotes omitted).


48 See Sexual Orientation and the Law, supra, at 1567 (the stereotypes “that gay men and lesbians are more likely to molest
children, that they cannot be trusted to keep secrets, and that homosexuality is ‘contagious'... have repeatedly been
proven false”) (footnotes omitted); see generally Sharon B. Gurwitz & Melinda Marcus, Effects of Anticipated Interaction,
Sex, and Homosexual Stereotypes on First Impressions, 8 J. APPLIED SOC. PSYCHOL. 47, 54 (1978) (In an experiment
testing 96 college students' response to a questionnaire and videotape interview of a fellow student, “the Gay male
was rated as having less positive personality traits than the Straight male as well as possessing stereotype-related
traits to a greater extent.”); Mary E. Kite & Kay Deaux, Attitudes Toward Homosexuality: Assessment and Behavioral
Consequences, 7 BASIC & APPLIED SOC. PSYCHOL. 137, 156 (June 1986) (“Persons who are aware of a person's
homosexuality are more negative toward homosexuals than are persons who are unaware, regardless of their attitude
toward homosexuality.”).


49 See, e.g., Laura S. Allen & Roger A. Gorski, Sexual Orientation and the Size of the Anterior Commissure in the Human
Brain, 89 PROC. NAT'L ACAD. SCI. U.S.A. 7199 (1992) (Neuroanatomical study reveals significant differences between
homosexual and heterosexual men in the structure of the anterior commissure region of the brain); J. Michael Bailey &
Richard C. Pillard, A Genetic Study of Male Sexual Orientation, 48 ARCH. GEN. PSYCHIATRY Y 1089, 1093 (Dec.1991)
(Twin study suggests that “genetic factors are important in determining individual differences in sexual orientation”); Dean
H. Hamer, et al., A Linkage Between DNA Markers on the X Chromosome and Male Sexual Orientation, 261 SCIENCE
321, 321 (July 16, 1993) (Pedigree and linkage analysis indicates “a statistical confidence interval of more than 99 percent
that at least one subtype of male sexual orientation is genetically influenced”); Simon LeVay, A Difference in Hypothalamic
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Structure Between Heterosexual and Homosexual Men, 253 SCIENCE 1034 (Aug.1991) (Neuroanatomical study reveals
significant differences between homosexual and heterosexual men in the structure of the anterior hypothalamus region
of the brain); D.F. Swaab & M.A. Hofman, An Enlarged Suprachiasmatic Nucleus in Homosexual Men, 537 BRAIN
RESEARCH 141 (1990) (Neuroanatomical study reveals significant differences between homosexual and heterosexual
men in the structure of the suprachiamatic nucleus region of the brain); see also ALAN P. BELL ET AL., SEXUAL
PREFERENCE: ITS DEVELOPMENT IN MEN AND WOMEN 212-15, 216 (1981) (sexual preference formed at an
early age; citing genetic and hormonal factors, “our findings are not inconsistent with what one would expect to find if,
indeed, there were a biological basis for sexual preference”); Ray B. Evans, Physical and Biochemical Characteristics of
Homosexual Men, 39 J. CONSULTING & CLIN. PSYCHOL. . 140, 146 (1972) (“the differences in physical characteristics
and in the biochemical values [of heterosexual and homosexual males] support the general thesis of a biological factor
in the etiology of homosexuality in males”); Richard Green, The Immutability of (Homo)sexual Orientation: Behavioral
Science Implications for a Constitutional (Legal) Analysis, 16 J. Psychiatry & Law 537 (1989) (comprehensively examines
twin studies, family studies, hormonal influence studies, brain studies, and various treatments for homosexuality to
conclude that homosexuality is immutable for equal protection purposes); Martin Hoffman, Homosexuality, in HUMAN
SEXUALITY IN FOUR PERSPECTIVES 164-189 (Frank Beach, ed., 1976) (therapy should be used to help homosexuals
accept themselves rather than to “cure” them because past efforts have shown that homosexuality is not curable in a
large part of the homosexual population and therapists harm homosexual patients by making them believe that they are
“sick”); James D. Weinrich, Is Homosexuality Biologically Natural?, in HOMOSEXUALITY: SOCIAL, PSYCHOLOGICAL
AND BIOLOGICAL ISSUES 197-208 (William Paul, et al., eds., 1982) (“human homosexuality is ... as biologically natural
as is human heterosexuality”).


50 BELL ET AL., supra note 49, at 211. These authors from the Alfred C. Kinsey Institute for Sex Research elaborated:
Another notable difference we found has to do with whether the respondents were bisexual or exclusively
homosexual. Exclusive homosexuality seemed to be something that was firmly established by the end of adolescence
and relatively impervious to change or modification by outside influences. For the bisexuals, by contrast, a
homosexual preference seemed to emerge later and to be more tied to learning and social experiences. These
findings may well have implications for whatever help certain homosexuals seek to resolve their own ambiguities or
feelings of guilt about their homosexuality. To therapists, we would suggest that exclusive homosexuality probably
is so deeply ingrained that one should not attempt or expect to change it. Rather, it would probably make far more
sense simply to recognize it as a basic component of a person's core identity and to help the client develop more-
positive feelings about and respect for his or her sexual proclivities.


Id. (emphasis added).


51 See WILLIAM MASTERS & VIRGINIA JOHNSON, HOMOSEXUALITY IN PERSPECTIVE 411 (1979) (critiqued in BELL,
ET AL., supra note 49, at 213).


52 Philip Blumstein & Pepper Schwartz, Intimate Relationships and the Creation of Sexuality, in HOMOSEXUALITY/
Heterosexuality: CONCEPTS OF SEXUAL ORIENTATION 307-320, 309 (David P. McWhirter, et. al. eds. 1990)
(asserting that “fundamental categorical desire” for sexual relations with persons “of only one specific gender” may not
exist, and that “it is the culture that creates understandings about how people are sexual and determines whether people
will be able to have only one sexual focus, to eroticize both sexes, or to experience categorical desire for one sex at one
point in their lives and categorical desire for the other sex at another point in their lives”).


53 See WILLIAM AARON, STRAIGHT (1972) (autobiographical description of transition from homosexual to heterosexual
lifestyle and marriage through commitment to Christianity); ALBERT ELLIS & ROBERT A. HARPER, A NEW GUIDE
TO RATIONAL LIVING 52-59 (1975) (concluding that passive homosexuality is the result of an Oedipal complex with
a corresponding fear of castration and that reindoctrination is possible with “better information and clearer thinking”);
id. at 189-93 (describing homosexual's treatment through change in attitude); B.H. Fookes, Some Experiences in the
Use of Aversion Therapy in Male Homosexuality, Exhibitionism, and Fetish-Transvestism, 115 BRIT. J. PSYCHIATRY
Y 339 (1969) (six of nine males who had not experienced heterosexual intercourse prior to shock aversion therapy
demonstrated decreased homosexual arousal and engaged in heterosexual coitus at three years' follow-up); William
Freeman & Robert G. Meyer, A Behavioral Alteration of Sexual Preference in the Human Male, 6 BEHAV. THERAPYY
206 (1975) (all nine subjects free of homosexual behavior one year after aversive shock treatment, and seven
subjects free of homosexual behavior eighteen months after treatment); E. Mansell Pattison & Myrna Loy Pattison,
“Ex-Gays”: Religiously Mediated Change in Homosexuals, 137 AM.J.PSYCHIATRY 1553, 1562 (1980) (study of
11 of 30 homosexual men who changed their sexual orientation through Pentecostal church conversion concludes
that “when homosexuality was defined as a changeable condition, it appears that change was possible”): KENT
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PHILPOTT, THE THIRD SEX? SIX  sHomosexuals Tell Their Stories 172, 178-200 (1975) (CONCLUDING THAT
HOMOSEXUALITY IS “A CHOICE TO BE AND DO WHAT WAS NOT INTENDED” AND THAT PEOPLE CAN BE
CURED OF HOMOSEXUAL TEMPTATIONS BY TURNING TO COUNSELLING AND TO CHRISTIANITY); D.J. West,
Homosexuality Re-Examined 251 (1977) (USE OF PORNOGRAPHY AND GROUP SEX MAY HELP TROUBLED
HOMOSEXUALS GET AROUSED IN HETEROSEXUAL SITUATIONS); ID. AT 261 (AVERSION THERAPY WHICH
INVOLVED SHOWING HOMOSEXUALS EROTIC HOMOSEXUAL PICTURES AND INTERRUPTING PLEASURE
WITH UNPLEASANT, PUNISHING SENSATIONS TO DISCOURAGE THEM FROM HOMOSEXUAL AROUSAL
ENJOYED CONSIDERABLE VOGUE IN THE THIRTIES AND FORTIES).


54 Two federal circuit courts of appeals have simply asserted, as though it were self-evident, that homosexuality is not
immutable. See High Tech Gays, 895 F.2d at 573 (“Homosexuality is not an immutable characteristic; it is behavioral
and hence is fundamentally different from traits such as race, gender, or alienage.”); Woodward, 871 F.2d at 1076
(“Members of recognized suspect or quasi-suspect classes, e.g., blacks or women, exhibit immutable characteristics,
whereas homosexuality is primarily behavioral in nature.”). Not only do these cases fail to cite any authority for their
conclusions, but also they were written before the most recent scientific studies concluding that sexual orientation appears
to have a genetic basis. See supra note 49.


55 In two cases where the classes at issue had immutable characteristics, the Supreme Court found reason not to apply strict
or intermediate scrutiny to the legislation under attack. In Cleburne, which considered the constitutionality of a zoning
ordinance that required permits for group homes for the mentally retarded, the Supreme Court struck down the ordinance
under the rational basis test after rejecting the court of appeals' conclusion that mental retardation was a “quasi-suspect”
classification. The Court did not dispute the immutability of mental retardation, see Cleburne, 473 U.S. at 442, 105 S.Ct.
at 3255, but concluded that lawmakers took a benign view of the class that “negate[d] any claim that the mentally retarded
are politically powerless” and “belie [d] a continuing antipathy or prejudice and a corresponding need for more intrusive
oversight by the judiciary.” Id. at 443, 445, 105 S.Ct. at 3256, 3257. In Murgia, in considering a state law mandating
retirement of police officers at age 50, the Court sustained the legislation under the rational basis test, see Murgia, 427
U.S. at 314, 96 S.Ct. at 2567, concluding that “even old age does not define a ‘discrete and insular group’ in need of
‘extraordinary protection from the majoritarian political process.’ ” Id. at 313, 96 S.Ct. at 2567 (citation omitted). Cleburne
and Murgia, of course, are cases in which the Court found none of the relevant factors, except immutability, present for
evaluating strict or intermediate scrutiny; in the other cases reflecting immutability, see supra notes 35-39, more stringent
scrutiny was required because the factors, taken as a group, so indicated.


56 Health Care Benefits Expansion Act of 1992, 39 D.C.Reg. 2861 (1992), codified in D.C.Code §§ 36-1401 to -1408 (1993
Repl.).


57 See D.C. Supplemental Appropriations and Rescissions Act, Pub.L. No. 102-382, 106 Stat. 1422, 1422 (1992) (Congress
prevented District from funding Health Care Benefits Expansion Act of 1992 in fiscal year 1993); D.C. Appropriations
Act, Pub.L. No. 103-127, 107 Stat. 1336, 1349 (1994) (Congress prevented District from funding Health Care Benefits
Expansion Act of 1992 in fiscal year 1994).


58 There undoubtedly are those who will argue from principle, based on religious or other moral premises, that if there is
any evidence therapy-even traumatic therapy-will succeed in removing one's tendency toward homosexuality, that is to
be preferred-in the name of public morality-over legal legitimation of “unnatural” behavior proscribed, indeed criminally
proscribed, throughout American history. Putting aside the observation that the need for traumatic therapy to reverse
homosexuality would indicate homosexuality is not necessarily “unnatural,” I will simply say that one person's principle
is, from an alleged victim's viewpoint, unwarranted prejudice. I cannot imagine any constitutional basis for allowing the
government to discriminate against homosexuals in any way premised on an allegation, coupled with a finding, that
homosexuality is not immutable simply because traumatic therapy can change it. In context, that would be the equivalent
of using “the rack and the screw”-torture society cannot use even to punish its worst criminals, consistent with the Eighth
Amendment. Rochin v. California, 342 U.S. 165, 172, 72 S.Ct. 205, 209-10, 96 L.Ed. 183 (1952).


59 The footnote supporting this conclusion is as follows:
192. See Green, Sexual Identity of 37 Children Raised by Homosexual or Transsexual Parents, 135
AM.J.PSYCHIATRY 692, 696 (1978) (reporting normal behavior and typical aspirations among the subject children);
Green, The Best Interests of the Child with a Lesbian Mother, 10 BULL.AM.ACAD.PSychiatry & L. 7, 14
(FINDING “NO SIGNIFICANT [GENDER IDENTITY] DIFFERENCES FOR THE BOYS OR THE GIRLS IN EITHER
[THE HETEROSEXUAL OR LESBIAN] SET OF FAMILIES”); COHEN, CHILDREN OF HOMOSEXUALS SEEM
HEADED STRAIGHT, Psychology Today, Nov. 1978, at 44-45; HOEFFER, CHILDREN'S ACQUISITION OF SEX-
ROLE BEHAVIOR IN LESBIAN-MOTHER FAMILIES, 51 Am.J.Orthopsychiatry 536, 542 (1981) (NOTING NO
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SIGNIFICANT DIFFERENCE IN THE ACQUISITION OF SEX-ROLE TRAITS BETWEEN THE CHILDREN OF
LESBIAN AND HETEROSEXUAL MOTHERS AND HYPOTHESIZING THAT CHILDREN'S PEERS HAVE THE
GREATEST INFLUENCE ON THEIR SEX-ROLE DEVELOPMENT); WEEKS, TWO CASES OF CHILDREN OF
HOMOSEXUALS, 6 Child Psychiatry & Hum. Dev. 26-32 (1975) (FINDING IT IMPOSSIBLE TO DISTINGUISH
SPECIFIC ASPECTS OF THE CHILDREN'S DEVELOPMENT THAT ARE DIRECTLY RELATED TO THEIR
PARENTS' SEXUALITY); NOTE, THE AVOWED LESBIAN MOTHER AND HER RIGHT TO CHILD CUSTODY: A
CONSTITUTIONAL CHALLENGE THAT CAN NO LONGER BE DENIED, 12 San Diego L.Rev. 799, 861 (1975)
(QUOTING PSYCHIATRIST GEORGE WEINBERG):


Most homosexuals have had parents who are exclusively heterosexual or primarily so. As this fact suggests,
homosexual men and women do not learn their sexual preferences by watching the sexual activities of their
parents.... The occasional concern that a homosexual parent will rear homosexual children is unwarranted by the
evidence.
See also CALIFORNIA COMM'N ON PERSONAL PRIVACY, REPORT OF THE COMM'N ON PERSONAL
PRIVACY 364 (it is as likely that the left-handed minority will “convert” members of the right-handed majority as
it is that homosexuals can “convert” heterosexuals).


Other literature also supports this conclusion. See Susan Golombok et al., Children in Lesbian and Single-Parent
Households: Psychosexual and Psychiatric Appraisal, 24 J. CHILD PSYCHOL. PSYCHIAT.. 4:551 (1983); Richard
Green et al., Lesbian Mothers and Their Children: A Comparison with Solo Parent Heterosexual Mothers and Their
Children, 15 ARCHIVES OF SEXUAL BEHAV. 2:167 (1986); Mary B. Harris & Pauline H. Turner, Gay and Lesbian
Parents, 12 J.HOMOSEXUALITY 2:101 (1986).


60 The legislative history of the Marriage and Divorce Act of 1977, D.C.Stat. 119, shows that when Councilmember Dixon
substituted the bill adopted as that Act, after withdrawing Bill 1-89, which would have authorized same-sex marriages,
he did so in response to an intense debate between gay rights activists and opponents of Bill 1-89 led by the Catholic
Archdiocese of Washington. See supra note 6. The Council of the District of Columbia itself, therefore, never rejected a
same-sex marriage bill, and, in any event, there was no discussion or finding of a compelling or substantial state interest
in barring same-sex marriages.


61 Homosexual orientation, as such, is not antisocial; homosexual behavior, however-like heterosexual behavior-may, or
may not, be antisocial. It is therefore not unlikely that the heterosexual majority would characterize a predictable increase
of homosexual behavior of one kind or another as an increase in antisocial behavior, justifying legislation precisely tailored
to deter, if not prevent, that behavior. The public majority, for example, might claim a substantial, or even compelling, state
interest in withholding from same-sex couples the right to marry, in order to prevent creation of role models who, merely by
virtue of a legitimate marriage, might encourage bisexual experimentation that could unsettle mind and body to the point,
eventually, of making stable marriage relationships less likely. If such reasoning were proffered, the government would
have the burden of demonstrating through credible evidence that the danger was real enough to justify the majority's
claimed interest. Cf. Evans II, supra. On the other hand, if the public majority were to justify barring same-sex marriages
simply because they “give the wrong message” or “offend public morality” or “debase our religious and cultural traditions,”
that is not the kind of concrete harm, reflecting an important or compelling state interest, that would justify government
discrimination against homosexual marriage. Cf. id. The question whether an increase in homosexual behavior would
amount to an increase of antisocial behavior, therefore, is a contextual one, not self-evidently answerable in the abstract.


62 In concrete terms, the question theoretically might be: would the government have a substantial, or even compelling,
state interest in barring same-sex marriages if the best evidence available tended to prove, for example, that there was
a 25% to 50% chance that same-sex marriages, if amounting to 3% of all formalized marriages in a community, would
influence .5% of all children (but probably no more) in the community before age 12 to experiment with homosexual
behavior, if not settle on that sexual orientation? Evidence presented in such precise terms may not be forthcoming. I
postulate it only to show as precisely as possible the kind of inquiry I believe is required in trying to formulate the state's
interest. As indicated earlier, the state cannot characterize its interest as “substantial” or “compelling” merely by reference
to what offends majority values, without concrete accompanying harm.


63 Nothing, moreover, would preclude the parties or the trial court from referencing these other trial records for relevant
expert testimony. See Jones, 548 A.2d at 45-46.


64 In Loving, 388 U.S. at 3, 87 S.Ct. at 1819, the trial court had said:
Almighty God created the races white, black, yellow, malay and red, and he placed them on separate continents.
And but for the interference with his arrangement there would be no cause for such marriages. The fact that he
separated the races shows that he did not intend for the races to mix.
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In sustaining this position, the Supreme Court of Appeals of Virginia had relied on its decision in Naim v. Naim, 197
Va. 80, 87 S.E.2d 749 (1955) (en banc), where the court had said, with reference to an Indiana decision upholding
an antimiscegenation statute:


It was said in that case that the question was one of difference between the races, not of superiority or inferiority,
and that the natural law which forbids their intermarriage and the social amalgamation which leads to a corruption
of races is as clearly divine as that which imparted to them different natures.


Id. 87 S.E.2d at 752.


65 In discussing the Fourteenth Amendment, the Court said:
The object of the amendment was undoubtedly to enforce the absolute equality of the two races before the law,
but in the nature of things it could not have been intended to abolish distinctions based upon color, or to enforce
social, as distinguished from political equality, or a commingling of the two races upon terms unsatisfactory to either.
Laws permitting, and even requiring, their separation in places where they are liable to be brought into contact do
not necessarily imply the inferiority of either race to the other, and have been generally, if not universally, recognized
as within the competency of the state legislatures in the exercise of their police power. The most common instance
of this is connected with the establishment of separate schools for white and colored children, which has been held
to be a valid exercise of the legislative power even by courts of States where the political rights of the colored race
have been longest and most earnestly enforced.


Plessy, 163 U.S. at 544, 16 S.Ct. at 1140 (emphasis added).
In response to the Thirteenth Amendment, the Court had a similar view:


A statute which implies merely a legal distinction between the white and colored races-a distinction which is founded
in the color of the two races, and which must always exist so long as white men are distinguished from the other race
by color-has no tendency to destroy the legal equality of the two races, or reestablish a state of involuntary servitude.


Id. at 543, 16 S.Ct. at 1140 (emphasis added).


1 The same could be said about the due process section of Judge Ferren's opinion, part V, although I agree with him that
the Supreme Court has made clear that “marriage” between two persons of the same sex is not a fundamental right, and
hence that the denial of a right to enter into such a “marriage” is not a violation of due process.


2 Judge Ferren suggests that my rationale is “akin to” the discredited notion that “a divine natural order forbids racial
intermarriage,” a notion which the Supreme Court quite properly laid to rest in Loving v. Virginia, 388 U.S. 1, 87 S.Ct.
1817, 18 L.Ed.2d 1010 (1967). With all respect, Judge Ferren reads too much into this opinion. As a mere judge, I claim
no ability to fathom the “natural order,” and any discussion of a divinity that shapes its ends is far beyond the scope of this
opinion or the competence of its author. All I am saying is that the very nature of the relationship that we call marriage,
as it has been recognized and defined for centuries-indeed, millennia-necessarily excludes two persons of the same sex
from entering into that relationship. I leave the theological issues to the theologians; the legal and constitutional issues
that this case presents are difficult enough.


1 As the Supreme Court of Hawaii has noted, just as not all opposite-sex marriages are between heterosexuals, not
all same-sex marriages would necessarily be between homosexuals. Baehr v. Lewin, 852 P.2d 44, 51 n. 11 (Haw.),
reconsideration granted in part, 74 Haw. 650, 875 P.2d 225 (1993). Cf., e.g., the statute struck down in Loving v. Virginia,
388 U.S. 1, 87 S.Ct. 1817, 18 L.Ed.2d 1010 (1967), which specifically employed the suspect classification of race.


2 I have a somewhat similar difficulty with the argument that discrimination on the basis of gender is involved here. The
marriage statute applies equally to men and women. It seems to me to stretch the concept of gender discrimination to
assert that it applies to treatment of same-sex couples differently from opposite-sex couples. This argument was rejected
in Singer v. Hara, 11 Wash.App. 247, 522 P.2d 1187, 1196 review denied, 84 Wash.2d 1008 (1974), which discussed
and distinguished Loving v. Virginia, supra, outlawing the ban on interracial marriages. (The Hawaii Supreme Court took
a somewhat different view in ruling on the application of the gender discrimination clause of the Hawaii Constitution in
Baehr, supra note 1.) In any event, appellants' broad argument is plainly focussed on the impact of the marriage statute
upon homosexuals, not upon men and women in general, and, in this context, it would seem somewhat unrealistic to
use gender discrimination as the basis for the analysis.


3 Discrimination on the basis of gender calls for an analysis based on quasi-suspect status, see Craig v. Boren, 429
U.S. 190, 197, 97 S.Ct. 451, 456-57, 50 L.Ed.2d 397 (1976), and I can perceive no warrant under current constitutional
doctrine and present factual knowledge for placing homosexuality in a status calling for greater scrutiny. Indeed, as Judge
FERREN points out, all federal appellate courts that have considered the subject have refused to recognize homosexuality
even as much as a quasi-suspect class, even with respect to statutes or regulations addressed solely to that status.
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4 See Turner v. Safley, 482 U.S. 78, 95-96, 107 S.Ct. 2254, 2265, 96 L.Ed.2d 64 (1987). I do not think that the existence
of other aspects of marriage with which the state cannot impermissibly interfere negates the importance of the basic
considerations expressed, e.g., in Zablocki v. Redhail, 434 U.S. 374, 386, 98 S.Ct. 673, 681, 54 L.Ed.2d 618 (1978), and
Skinner v. Oklahoma, 316 U.S. 535, 541, 62 S.Ct. 1110, 1113, 86 L.Ed. 1655 (1942).


5 The sexual aspect of opposite-sex marriage would appear to relate in a similar way to same-sex marriage between
homosexuals. If, as it may appear from Bowers v. Hardwick, 478 U.S. 186, 106 S.Ct. 2841, 92 L.Ed.2d 140 (1986),
the state could ban the commission of acts presumably to be expected in such a same-sex relationship, it is difficult
to understand on what basis the state constitutionally could be forced to extend the recognition of marriage to that
relationship, whatever view it might otherwise take of such acts. Cf. Steffan v. Aspin, 303 U.S.App.D.C. 404, 409-10,
8 F.3d 57, 62-63 (1993) (“we have noted the anomaly of according special protection to a class whose defining
characteristic, homosexual conduct, can be made illegal”), judgment vacated, 41 F.3d 677 (D.C.Cir.1994) (en banc).
In the marriage context, the much-mooted distinction between homosexual orientation and homosexual acts does not
seem particularly relevant.


It is, of course, true that not all opposite-sex marriages involve procreation or even sexual relations and conversely
that those activities occur without marriage. In the leading case of Baker v. Nelson, the Minnesota Supreme Court
rejected this consideration thus:


Petitioners note that the state does not impose upon heterosexual married couples a condition that they have a
proved capacity or declared willingness to procreate, posing a rhetorical demand that this court must read such
condition into the statute if same-sex marriages are to be prohibited. Even assuming [I think the Minnesota court here
makes a massive assumption] that such a condition would be neither unrealistic nor offensive under the Griswold
rationale [Griswold v. Connecticut, 381 U.S. 479, 85 S.Ct. 1678, 14 L.Ed.2d 510 (1965) ], the classification is no more
than theoretically imperfect. We are reminded, however, that ‘abstract symmetry’ is not demanded by the Fourteenth
Amendment.


291 Minn. 310, 191 N.W.2d 185, 187 (1971) (footnote omitted). The court then cites to several cases and quotes from
Skinner v. Oklahoma, supra, 316 U.S. at 540, 62 S.Ct. at 1113: “The Constitution does not require things which are
different in fact or opinion to be treated in law as though they were the same.” 191 N.W.2d at 187 n. 4.


6 See 3 RONALD D. ROTUNDA & JOHN E. NOWAK, TREATISE ON CONSTITUTIONAL LAW § 18.23 (2d ed. 1992)
and cases cited.


7 To the extent that appellants attack not the institution of marriage as recognized by statute but rather the special
considerations given to that status by particularized statutes, as detailed by Judge FERREN in his opinion, it seems
to me clear that appellants cannot claim the protection of the equal protection clause on the basis of homosexuals as
a quasi-suspect class. Most if not all of such statutes “adversely” affect all unmarried couples of whatever status, and
presumably would pass the rational relation test normally used in equal protection analysis. See, e.g., Pennell v. City of
San Jose, 485 U.S. 1, 14, 108 S.Ct. 849, 858-59, 99 L.Ed.2d 1 (1988). In any event, each such statute would have to
be addressed on an individual basis.


8 See Jones v. Hallahan, 501 S.W.2d 588, 590 (Ky.Ct.App.1973) (holding that two females are not capable of entering
a marriage and therefore the denial of a marriage license to same-sex couples infringes upon no constitutional rights);
Baker, supra, 191 N.W.2d at 186-87 (holding that the state's marriage statute did not authorize same-sex marriages and
rejecting the plaintiffs' claims that the prohibition of same-sex marriages violated the Fourteenth Amendment's Equal
Protection and Due Process Clauses); In re Cooper, 187 A.D.2d 128, 592 N.Y.S.2d 797, 799-800 (holding that a same-
sex partner was not a “surviving spouse” and therefore had no right of election against a decedent's will and that exclusion
of same-sex partners did not violate equal protection), appeal dismissed, 82 N.Y.2d 801, 604 N.Y.S.2d 558, 624 N.E.2d
696 (1993); Singer, supra, 522 P.2d at 1196-97 (holding that the state's refusal to issue a marriage license to a female-
female couple did not violate equal protection under the state or federal constitution). A number of cases are extant
rejecting other arguments relating to same-sex marriages. See, e.g., Jennings v. Jennings, 20 Md.App. 369, 315 A.2d
816, 820 n. 7 (1974) (noting that Maryland does not recognize same-sex marriages); Gajovski v. Gajovski, 81 Ohio
App.3d 11, 610 N.E.2d 431, 433 (1991) (holding that a female cannot live in concubinage with another woman because
Ohio does not recognize homosexual marriages); DeSanto v. Barnsley, 328 Pa.Super. 181, 476 A.2d 952, 955-56 (1984)
(holding that two persons of the same sex cannot enter a common-law marriage); Slayton v. State, 633 S.W.2d 934,
937 (Tex.Crim.App.1982) (holding that a marriage cannot exist between two persons of the same sex under Texas law).
As already alluded to, see note 2 supra, the Hawaii Supreme Court has found that a state statute which denies same-
sex couples the right to marry presumptively violated its state constitution unless the state showed it could survive strict
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scrutiny. Baehr, supra, 852 P.2d at 67. However, the constitutionality of the District's laws is judged solely under the
federal constitution.


End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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Supreme Court of Utah.


Richard D. MADSEN and Nancy Madsen, his
wife, Boyd A. Swensen and Beatrice Swensen,
his wife, Hope A. Hilton, Blaine Anderson and


Sheree Anderson, his wife, Cynthia Hilton, Ralph
M. Hilton, Middle East Foundation and Gene A.
Hellend, on behalf of themselves and all others


similarly situated, Plaintiffs and Appellants,
v.


Mirvin D. BORTHICK, Commissioner of the
Utah Department of Financial Institutions, and
the State of Utah, Defendants and Respondents.


No. 17772.
|


Jan. 28, 1983.


Depositors in finance company which became insolvent
brought action against the Commissioner of the
Department of Financial Institutions and the state seeking
“reimbursement” of their lost deposits on basis of
defendants' alleged failure to discharge their statutory
functions. The Third District Court, Salt Lake County,
Kenneth Rigtrup, J., dismissed the complaint for failure
to state claim upon which relief could be granted, and
plaintiff appealed. The Supreme Court, Oaks, J., held
that defendants were immune under the Governmental
Immunity Act.


Affirmed.


Attorneys and Law Firms


*628  Robert J. DeBry, Salt Lake City, for plaintiffs and
appellants.


David L. Wilkinson, Stephen J. Sorenson, Salt Lake City,
for defendants and respondents.


Joseph C. Rust, Charles W. Hanna, Salt Lake City, for
amicus curiae.


Opinion


OAKS, Justice:


Plaintiffs deposited money in Grove Finance Co., a
corporation plaintiffs claim is a banking business within
the meaning of the state law regulating banks. U.C.A.,


1953, § 7–3–1, et seq. 1  Plaintiffs allege that these deposits
were made in reasonable reliance upon defendants' duty
to perform specified statutory functions with respect to


that institution. 2  Defendants are the State of Utah and
its Commissioner of Financial Institutions, who, plaintiffs
allege, “wholly failed to discharge” their statutory
functions. As a result, plaintiffs allege, Grove Finance Co.
has become insolvent and plaintiffs have lost substantial
sums of money. Making class action allegations to
represent all depositors, plaintiffs seek “reimbursement”
from defendants for all monies each class member has
deposited in Grove Finance Co. (plus interest).


Defendants moved to dismiss on the basis that plaintiffs'
action was barred by the Utah Governmental Immunity
Act, because plaintiffs admittedly had not filed a written
notice of claim within the one year required by U.C.A.,
1953, § 63–30–11 and § 63–30–12. Before taking any action
on whether plaintiffs could proceed as a class action, the
district court dismissed the complaint for failure to state
a claim upon which relief could be granted. The issues for
resolution on plaintiffs' appeal are the applicability of the
notice requirement, governmental immunity, and official
immunity.


Plaintiffs make four ingenious arguments in an attempt to
circumvent the immunity defense and the notice provision:
(1) Statutory or common-law sovereign immunity is
unconstitutional under Article I, § 11 of the Utah
Constitution (courts shall be open for remedies for all
injuries). (2) Sovereign immunity does not bar this cause of
action because the Governmental Immunity Act confers
immunity for acts but not for “omissions” such as
challenged here. (3) The notice requirement does not
apply because there is no immunity as to this cause of
action. (4) There is no official immunity *629  for the
Commissioner's negligent performance of the functions
required by the statutes since they are ministerial rather
than discretionary. For the reasons set out hereafter,
we have concluded that none of these arguments is well


taken. 3
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I. CONSTITUTIONALITY OF
SOVEREIGN IMMUNITY


[1]  Sovereign immunity—the principle that the state
cannot be sued in its own courts without its consent—
was a well-settled principle of American common law at
the time Utah became a state. Wilkinson v. State, 42 Utah
483, 492–93, 134 P. 626, 630 (1913); Hans v. Louisiana, 134
U.S. 1, 10 S.Ct. 504, 33 L.Ed. 842 (1890); Memphis and
Charleston Railroad v. Tennessee, 101 U.S. 337, 25 L.Ed.
960 (1880). See generally, E.M. Borchard, “Government
Liability in Tort,” 34 Yale L.J. 1, 129 (1924), 229 (1925).
Article I, § 11 of the Utah Constitution, which prescribes
that all courts shall be open and persons shall not be
barred from using them to redress injuries, was not meant
to create a new remedy or a new right of action. Brown
v. Wightman, 47 Utah 31, 34, 151 P. 366, 366–67 (1915).
Consequently, Article I, § 11 worked no change in the
principle of sovereign immunity, and sovereign immunity
is not unconstitutional under that section. It was so held
in Brown v. Wichita State University, 219 Kan. 2, 8–12,
547 P.2d 1015, 1022–24 (1976), which involved a similar
provision of the Kansas Constitution. We concur in the
reasoning and result of that decision.


II. THE SCOPE OF THE UTAH
GOVERNMENTAL IMMUNITY ACT


The Utah Governmental Immunity Act, U.C.A., 1953,
§ 63–30–1, et seq., which became effective in 1966,
reaffirmed governmental immunity “for any injury which
results from the exercise of a governmental function,” §
63–30–3 (subject to various express statutory waivers),
but it significantly qualified governmental immunity
otherwise. In the leading decision on the meaning of
that Act, this Court referred approvingly to the following
statement in a scholarly analysis:


[T]he Legislature designed this
statutory scheme to allow the
courts flexibility and adaptability in
fashioning consistent and rational
limits to governmental immunity.


Standiford v. Salt Lake City Corp., Utah, 605 P.2d 1230,
1232 (1980). Those limits would be fashioned by the


gradual process of interpretive litigation on the meaning
of the key statutory term “the exercise of a governmental
function.” § 63–30–3. Commenting on the effect of the
Standiford holding in redefining and limiting the extent of
governmental immunity, this Court explained in Johnson
v. Salt Lake City Corp., Utah, 629 P.2d 432, 433 (1981):


For present purposes, this means that “all government
entities are immune from suit for any injury which
results from the exercise of a governmental function,”
U.C.A., 1953, § 63–30–3, but such entities are not
immune from suit for an injury which does not result
“from the exercise of a governmental function.”


It is evident from the text of the Utah Governmental
Immunity Act, as interpreted in Standiford and Johnson,
that this legislation significantly altered the common
law of sovereign immunity, and substituted a statutory
framework to be interpreted by *630  the courts and
reshaped by the Legislature as necessary from time to


time. 4  Under that framework, the right to maintain an
action against the state or its political subdivisions can
result (1) from a finding that the injury did not result
from the exercise of a governmental function, or (2) from
a finding that even though the injury resulted from the
exercise of a governmental function, the government's
immunity has been expressly waived in one of the sections
of the Act.


[2]  Essential to the benefits to be derived from the
rational development of the law under this new statutory
framework was the total abandonment of the old
distinction between governmental and proprietary. In
Standiford, we characterized that distinction and the
traditional analysis based on it as “basically unsound,”
as “artificial,” and as “incapable of providing sensible,
consistent guidelines with respect to governmental tort
liability ....” 605 P.2d at 1233–34. In Johnson, we
recognized that the Standiford abandonment of the
governmental-proprietary distinction was an attempt “to
escape the inevitable chaos that had resulted from trying
to apply a rule of law based on a distinction that was
inherently unsound and unworkable.” 629 P.2d at 433.
Having abandoned that distinction in the cases cited
above, we decline to give the governmental-proprietary
distinction new life in the interpretation of sovereign
immunity.



http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1913023098&pubNum=0000660&originatingDoc=Iaea8494cf38311d9b386b232635db992&refType=RP&fi=co_pp_sp_660_630&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_660_630

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1913023098&pubNum=0000660&originatingDoc=Iaea8494cf38311d9b386b232635db992&refType=RP&fi=co_pp_sp_660_630&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_660_630

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1890144999&pubNum=0000708&originatingDoc=Iaea8494cf38311d9b386b232635db992&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1890144999&pubNum=0000708&originatingDoc=Iaea8494cf38311d9b386b232635db992&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1879194602&pubNum=0000780&originatingDoc=Iaea8494cf38311d9b386b232635db992&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1879194602&pubNum=0000780&originatingDoc=Iaea8494cf38311d9b386b232635db992&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1879194602&pubNum=0000780&originatingDoc=Iaea8494cf38311d9b386b232635db992&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0333684357&pubNum=0001292&originatingDoc=Iaea8494cf38311d9b386b232635db992&refType=LR&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0333684357&pubNum=0001292&originatingDoc=Iaea8494cf38311d9b386b232635db992&refType=LR&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000512&cite=UTCNART1S11&originatingDoc=Iaea8494cf38311d9b386b232635db992&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1915022373&pubNum=0000660&originatingDoc=Iaea8494cf38311d9b386b232635db992&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1915022373&pubNum=0000660&originatingDoc=Iaea8494cf38311d9b386b232635db992&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000512&cite=UTCNART1S11&originatingDoc=Iaea8494cf38311d9b386b232635db992&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1976113479&pubNum=0000661&originatingDoc=Iaea8494cf38311d9b386b232635db992&refType=RP&fi=co_pp_sp_661_1022&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_661_1022

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1976113479&pubNum=0000661&originatingDoc=Iaea8494cf38311d9b386b232635db992&refType=RP&fi=co_pp_sp_661_1022&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_661_1022

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTSTS63-30-1&originatingDoc=Iaea8494cf38311d9b386b232635db992&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTSTS63-30-1&originatingDoc=Iaea8494cf38311d9b386b232635db992&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTSTS63-30-3&originatingDoc=Iaea8494cf38311d9b386b232635db992&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTSTS63-30-3&originatingDoc=Iaea8494cf38311d9b386b232635db992&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1980103932&pubNum=0000661&originatingDoc=Iaea8494cf38311d9b386b232635db992&refType=RP&fi=co_pp_sp_661_1232&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_661_1232

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1980103932&pubNum=0000661&originatingDoc=Iaea8494cf38311d9b386b232635db992&refType=RP&fi=co_pp_sp_661_1232&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_661_1232

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTSTS63-30-3&originatingDoc=Iaea8494cf38311d9b386b232635db992&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1981125265&pubNum=0000661&originatingDoc=Iaea8494cf38311d9b386b232635db992&refType=RP&fi=co_pp_sp_661_433&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_661_433

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1981125265&pubNum=0000661&originatingDoc=Iaea8494cf38311d9b386b232635db992&refType=RP&fi=co_pp_sp_661_433&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_661_433

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTSTS63-30-3&originatingDoc=Iaea8494cf38311d9b386b232635db992&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1980103932&pubNum=661&originatingDoc=Iaea8494cf38311d9b386b232635db992&refType=RP&fi=co_pp_sp_661_1233&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_661_1233

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1981125265&pubNum=661&originatingDoc=Iaea8494cf38311d9b386b232635db992&refType=RP&fi=co_pp_sp_661_433&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_661_433





Madsen v. Borthick, 658 P.2d 627 (1983)


 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 3


III. THE NOTICE OF CLAIM REQUIREMENT


As amended in 1978, the Governmental Immunity Act
prescribes the notice of claim requirement in the following
terms:


63–30–11. Any person having a claim for injury to
person or property against a governmental entity or
its employee shall, before maintaining an action under
this act, file a written notice of claim with such entity
for appropriate relief including money damages. The
notice of claim shall ... be directed and delivered
to the responsible governmental entity within the
time prescribed in section 63–30–12 or 63–30–13, as
applicable.


63–30–12. A claim against the state is barred unless
notice of claim is filed with the attorney general and
the agency concerned within one year after the cause of
action arises. [Emphasis added.]


Under these sections, a plaintiff must give a timely
notice of claim “before maintaining an action under this
act ....” If the injuries resulted from the exercise of a
governmental function, the Act declares the state to be
immune from suit unless immunity is waived in the Act.
§ 63–30–3. Consequently, a timely notice of claim must
be given in any case where governmental liability is to be


predicated on the exercise of a governmental function. 5


(The question of whether a timely notice of claim must
be given where governmental liability is based on the
fact that the injuries did not result from the exercise of
a governmental function, such as in Standiford and its
progeny, is not before us, and we express no opinion
on it.) Here, the correctness of the State's argument that
the case should be dismissed for noncompliance with
the notice requirement depends on the “governmental
function” question treated in the next Part.


IV. IMMUNITY FOR
GOVERNMENTAL FUNCTION


[3]  Under § 63–30–3 of the Act, “all governmental entities
are immune from *631  suit for any injury which results
from the exercise of a governmental function ...” (with


exceptions not claimed here). In this Part, we conclude
that government supervision of financial institutions is
an activity “of such a unique nature that it can only be
performed by a governmental agency ....” Standiford, 605
P.2d at 1237.


Standiford's reference to activities that “can only be
performed by a governmental agency” does not preclude
governmental immunity for supervisory functions in some
respects similar to those that could be performed by
a private association authorized by agreement, such as
self-regulation by an industry. Thomas v. Clearfield City,
Utah, 642 P.2d 737 (1982), is not to the contrary. In that
case, we held that sovereign immunity did not protect a
municipality from liability for the negligent maintenance
of its sewer system, noting that the municipality's power
to provide sewer service was insufficient to establish
sewer service as a “governmental function” where the
function could also be performed privately. The difference
between Thomas and this case is a difference in the
nature of the services performed by the governmental
unit. Publicly provided sewer services and privately
provided sewer services can be essentially the same. But
governmental supervision of financial institutions in the
public interest, which includes the exercise of discretionary
powers delegated by law, and private oversight by
a voluntary association of businesses are qualitatively
different. The former can be performed only by a
government agency. Thus, unlike the provision of sewer
services, the governmental activity in this case qualifies as
a “governmental function.”


Finally, we see no merit in plaintiffs' argument that §
63–30–3's conferral of immunity from suit for injuries
which result “from the exercise of a governmental
function” (emphasis added) withholds immunity for
injuries resulting from a failure or omission to act. Whether
an act is deemed to be an act of commission or omission
often depends on how the occurrence is described. An
important legal consequence should not be at the mercy
of semantics. We are unwilling to read this artificial
distinction into the Governmental Immunity Act in the
absence of a clearly expressed legislative purpose to that
effect. We find none. In fact, the use of the words “act
or omission” elsewhere in the statute, e.g., § 63–30–4
and § 63–30–10, provides clear indication that no such


distinction was intended. 6
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Since the injury allegedly suffered by plaintiffs resulted
from “the exercise of a governmental function,” the state
is immune from suit under § 63–30–3, unless immunity
is expressly waived in one of the succeeding sections
of the Governmental Immunity Act. Section 63–30–10
waives immunity for injuries caused by the negligent act
or omission of a government employee (except those
arising out of “a discretionary function”). While plaintiffs'
allegation that defendant Borthick had “wholly failed
to discharge” his statutory duties and responsibilities
might be construed as an allegation of a negligent
omission, plaintiffs expressly disavowed that construction
by conceding in the district court that their cause of
action did not fall under any of the statutory exceptions
to immunity. They make no contrary argument in this


Court. 7  For this reason, and because their cause of
action is barred in any case by the notice of claim
provision discussed in Part II, we have no occasion to
rule upon whether defendant Borthick's action *632
constituted “a negligent act or omission of an employee”
or involved a “discretionary function” within the meaning
of § 63–30–10. Cf. “The Discretionary Function Exception
to Governmental Tort Liability,” 61 Marq.L.Rev. 163
(1977).


The dismissal of plaintiffs' complaint against the State
was proper on the basis of governmental immunity and
noncompliance with the notice requirement.


V. OFFICIAL IMMUNITY


The remaining issue is the liability of Commissioner
Borthick. Since it is unclear from the complaint whether he
was sued in his personal capacity or in his representative
capacity, we will treat both alternatives.


At common law, “a governmental agent performing a
discretionary function is immune from suit for injury
arising therefrom, whereas an employee acting in a
ministerial capacity, even though his acts may involve
some decision making, is not so protected.” Frank v.
State, Utah, 613 P.2d 517, 520 (1980) (emphasis added).
We recently applied this distinction in holding that state
university officials were not personally liable for damages
caused to third parties by the good faith performance of
their discretionary duties. Utah State University v. Sutro &
Co., Utah, 646 P.2d 715, 721–22 (1982).


Although this distinction between discretionary and
ministerial acts by government employees may serve a
useful purpose and may be clear at the extremes, the
cases show great discrepancies in the application of the
distinction in the troubled borderland where the two
different types of conduct interface. W. Prosser, Law of
Torts 988–92 (4th ed. 1971). Thus, plaintiffs cite cases
for the proposition that a government official's failure
to supervise or take corrective action against a financial
institution is ministerial and therefore not qualifying


for official immunity, 8  and defendants cite other cases
holding that a government official is immune in such


circumstances because such action is discretionary. 9  We
need not resolve this conflict because the common-law
immunity of government officials and employees has
recently been supplanted in this state by a statutory
immunity based on a different standard.


When the Utah Governmental Immunity Act was enacted
in 1966, it had no provisions on the immunity of
government officials and employees; “its function [was]
confined to governmental ‘entities.’ ” Frank v. State, 613
P.2d at 520. However, in the Governmental Immunity Act
Amendments of 1978, ch. 27, § 3, 1978 Utah Laws 91,
92–93, the Legislature added the following provisions on
official immunity in § 63–30–4:


The remedy against a governmental entity or its employee
for an injury caused by an act or omission which occurs
during the performance of such employee's duties ...
is, after the effective date of this act, exclusive of any
other civil action or proceeding by reason of the same
subject matter against the employee or the estate of the
employee whose act or omission gave rise to the claim,
unless the employee acted or failed to act through gross
negligence, fraud, or malice.


An employee may be joined in an action against a
governmental entity in a representative capacity if the
act or omission *633  complained of is one for which
the governmental entity may be liable, but no employee
shall be held personally liable for acts or omissions
occurring during the performance of the employee's duties
... unless it is established that the employee acted or failed
to act due to gross negligence, fraud or malice. [Emphasis
added.]


The apparent purpose of these two paragraphs is to
replace the common law of official immunity and its
distinction between discretionary and ministerial acts or
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omissions with a new standard coordinated with the
standard of governmental immunity established in the


Governmental Immunity Act. 10


The 1978 amendment to the Governmental Immunity Act,
in § 63–30–4, establishes a new statutory standard for
official immunity. Thus, under the first quoted paragraph,
the Act's expansion of the right to sue governmental
entities and its permission to sue governmental employees
for “gross negligence, fraud, or malice” is declared to
be “exclusive of any other civil action or proceeding by
reason of the same subject matter against the employee
or the estate of the employee ....” By this provision, §
63–30–4 precludes all statutory or commonlaw causes of
action against an employee in his or her personal capacity
for acts or omissions which occur during the performance
of the employee's duties, except as authorized in the
Governmental Immunity Act.


The second quoted paragraph of § 63–30–4 reaffirms
that the employee will not be personally liable unless he
or she acted or failed to act due to gross negligence,
fraud, or malice. The second paragraph also authorizes
the employee to be joined in a representative capacity in
an action against the governmental entity, but only where
the act or omission “is one for which the governmental
entity may be liable” under the Governmental Immunity


Act. In other words, the governmental official or employee
can only be sued in a representative capacity when the


governmental entity is liable. 11


[4]  The application of § 63–30–4 of the Governmental
Immunity Act, as amended in 1978, to the liability of
defendant Borthick is clear. He cannot be sued in his
representative capacity because the state is not liable.
See Parts I through IV herein. He cannot be sued in his
personal capacity because § 63–30–4 precludes personal
liability of a government employee for acts or omissions
occurring during the performance of his duties, unless the
employee “acted or failed to act through gross negligence,
fraud or malice.” Since plaintiffs' complaint makes no
such allegations, its dismissal as to defendant Borthick
was proper.


The judgment of the district court is affirmed. Costs to
respondents.


HALL, C.J., and STEWART, HOWE and DURHAM,
JJ., concur.


All Citations


658 P.2d 627


Footnotes
1 Section 7–3–1, et seq., and § 7–1–1, et seq., cited hereafter, were repealed by the Financial Institutions Act of 1981, ch.


16, 1981 Utah Laws 27 (codified at U.C.A., 1953, § 7–1–101 through § 7–15–2 (Supp.1981)).


2 The Commissioner and his department have the duty (under the statutory law pertinent to this controversy) of supervising
banks, including examining resources and management annually (§ 7–1–8), notifying boards of directors if a bank officer
is dishonest, reckless, or incompetent (§ 7–1–13), requiring boards of directors to make at least annual examinations
of the books and affairs of the bank (§ 7–1–14), requiring quarterly reports of financial condition, including newspaper
publication (§ 7–1–17), and notifying the county attorney of any misdemeanor or felony committed by any officer, director,
or employee of any supervised institution (§ 7–1–23).


3 After this case was argued and submitted in this Court, Matthew Fenn Hilton and a group of other Grove Finance
depositors, who have an attempted class action pending against these same defendants in the district court, sought to
intervene in this appeal, or, in the alternative, to file an amicus brief. This Court denied intervention, but permitted the
filing of an amicus brief. Respondents later moved to strike the amicus brief as an impermissible attempt to introduce
new issues beyond those raised by the litigants.


Consistent with the well-settled rule that an amicus brief cannot extend or enlarge the issues on appeal, In re Woodward,
14 Utah 2d 336, 337, 384 P.2d 110, 111 (1963); Montana Wildlife Fed'n v. Sager, Mont., 620 P.2d 1189, 1200 (1980);
State ex rel. Baxley v. Johnson, 293 Ala. 69, 74, 300 So.2d 106, 110–11 (1974); In re Kootz' Will, 228 Wis. 306, 313–
14, 280 N.W. 672, 675 (1938), we have only considered those portions of the amicus brief that bear on the issues
pursued by the parties to this appeal. This makes it unnecessary to rule on respondents' motion to strike.


4 The comprehensive character of our Governmental Immunity Act distinguishes this case from Muskopf v. Corning Hospital
District, 55 Cal.2d 211, 359 P.2d 457, 11 Cal.Rptr. 89 (1961), relied on by plaintiffs. In that case, Justice Traynor stressed
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that the California court was faced with “a series of sporadic statutes, each operating on a separate area of governmental
immunity,” not “a comprehensive legislative enactment designed to cover a field.” 359 P.2d at 461, 11 Cal.Rptr. at 93.


5 In view of our decision under Part IV, it is unnecessary for us to decide and we express no opinion on the question of
whether a claim against an employee of a government entity would be barred if the notice of claim had not been filed
but the entity had a statutory duty to indemnify the employee. See generally U.C.A., 1953, §§ 63–30–11 and –12. See
also note 11, infra.


6 Also see § 63–30–8 and § 63–30–9, waiving immunity for governmental failures to maintain streets and improvements.


7 Counsel for plaintiffs advised the Court in his brief and at oral argument that he did not wish to base his cause of action
on any exception to the Governmental Immunity Act since this might subject the depositors (1) to a ceiling on the amount
of their recovery (§ 63–30–34), (2) to a substantial problem of class certification, and (3) to a shorter statute of limitations
than would apply if their cause of action were rooted in a common-law claim (e.g., compare § 78–12–26(4) with § 78–
12–25(2)).


The depositors who filed the amicus brief in this Court, see supra note 3, argue that the defendants are liable under
the exception to governmental immunity in § 63–30–10. That issue is not before us on this appeal.


8 Tcherepnin v. Franz, 570 F.2d 187 (7th Cir.1978); Walker v. Broderick, 141 Misc. 391, 252 N.Y.S. 559 (Sup.Ct.1931);
State v. Title Guaranty & Surety Co., 27 Idaho 752, 152 P. 189 (1915).


9 Emch v. United States, 630 F.2d 523 (7th Cir.1980); Gormley v. State, 54 Ga.App. 843, 189 S.E. 288 (1936). See
generally,“Government Liability for Defective Regulation in Bank Insolvency Cases,” 20 Santa Clara L.Rev. 911 (1980)
(liability under federal law).


The “discretionary function” characterization of employee acts or omissions continues to be important as a source of
governmental immunity, since § 63–30–10 uses it as an exception to the waiver of governmental immunity for the
negligence of government employees. See text at note 7, supra; Bigelow v. Ingersoll, Utah, 618 P.2d 50 (1980); Frank
v. State, Utah, 613 P.2d 517 (1980).


10 Frank v. State, supra, which applies the discretionary-ministerial distinction in an action against a state employee, is not
to the contrary. That case sought damages for a death that occurred two years before the effective date of the 1978
amendment.


11 The intent to adopt a new rule for official immunity is further evident in the 1978 amendment to the notice provision, §
63–30–11, which added a provision to the effect that the service of a notice of claim upon an employee of a government
entity is not a condition precedent to the commencement of an action against the employee, and a further provision that
the entity need not receive a notice of claim where only the employee was sued, unless the entity had a statutory duty to
indemnify the employee. Governmental Immunity Act Amendments, ch. 27, § 5, 1978 Utah Laws 91, 93–94.


End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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In prosecution for possession of methamphetamine with
intent to distribute and possession of marijuana with
intent to distribute, the Fourth District Court, Millard
County, Boyd L. Park, J., denied defendant's motion
to suppress, and defendant entered conditional guilty
plea preserving his right to appeal suppression ruling.
On appeal, the Court of Appeals certified case to the
Supreme Court. The Supreme Court, Russon, J., held
that: (1) arrest was supported by probable cause; (2)
roadside automobile search was supported by probable
cause and exigent circumstances; and (3) vehicle search at
secure impound lot on day after defendant was arrested
conformed to state constitutional directives.


Affirmed.


Zimmerman, C.J., concurred in result and filed opinion.


Stewart, J., concurred in result and filed opinion.


Durham, J., concurred and dissented and filed opinion.


*1230  Fourth District, Millard County, Boyd L. Park.


Attorneys and Law Firms


Jan Graham, Atty Gen., Todd A. Utzinger, Asst. Atty
Gen., Salt Lake City, for plaintiff.


Shelden R. Carter, Provo, for defendant.


Opinion


RUSSON, Justice:


Lester Anderson appeals the trial court's denial of his
motion to suppress evidence prior to his guilty plea for
possession of a controlled substance (methamphetamine)
with the intent to distribute, a second degree felony, and
for possession of a controlled substance (marijuana) with


the intent to distribute, a third degree felony. 1  This case
was certified to this court by the Utah Court of Appeals


under rule 43 of the Utah Rules of Appellate Procedure. 2


We affirm.


I. FACTS


[1]  In reviewing the trial court's ruling, we recite the facts
in the light most favorable to the trial court's findings.
State v. Pena, 869 P.2d 932, 936 (Utah 1994); State v.
Ramirez, 817 P.2d 774, 782 (Utah 1991).


In May 1993, as a result of reports from two informants,
the Millard County Sheriff's Office suspected that
Anderson was trafficking narcotics. On the night of May
9, Deputy Sheriff Jeffrey Whatcott was informed by
Beth Fullmer, Anderson's former live-in girlfriend, that
Anderson and Vance Abbott had gone to Las Vegas,
Nevada, to purchase methamphetamine. According
to Fullmer, Anderson and Abbott were traveling in
Anderson's Cadillac and were planning to return to
Millard County the following afternoon via highway 257.
Fullmer also warned Deputy Whatcott that Anderson
might be armed. Later that night, Deputy Whatcott
delivered Fullmer's information to Detective Robert
Dekker, who was at the time investigating a theft possibly
perpetrated by Anderson.


On the following day, at about 1:30 p.m.,
Detective Dekker received similar information concerning
Anderson's smuggling activities from another police
officer. Millard County Deputy Sheriff Forest Roper
reported that a second informant had accused Anderson
of transporting narcotics. This informant revealed that
Anderson and a companion, Abbott, were transporting
drugs from Las Vegas to Millard County. Furthermore,
the informant asserted that Anderson would return that
afternoon on highway 257. The informant also warned
that Anderson would be armed. Deputy Roper did not
disclose the identity of his informant, who had actually
received the information from another undisclosed source,
but he testified that he had known the informant for
approximately five years.
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Upon receiving the second report from Deputy Roper,
Detective Dekker asked the county attorney's office to
obtain a search warrant. The county attorney's office set
about securing the warrant.


However, because of the urgency of the situation,
Detective Dekker made alternate plans in case he could
not execute a search warrant before Anderson arrived
at his home. He met with Deputy Whatcott, Utah
Highway Patrol Trooper Eric Nielsen (Trooper Nielsen),
and Millard County Deputy Sheriff Brad Nielsen (Deputy
Nielsen) at about 2 p.m., informed them of the informants'
reports, and advised the officers to be on the lookout for
Anderson's vehicle. Detective Dekker further instructed
them that if any of the officers located Anderson, he
should report the discovery to him.


Detective Dekker also cautioned the officers that both
informants had warned of Anderson's possession of
firearms. Both Deputy Whatcott and Deputy Roper were
familiar with Anderson's numerous weapons. Both had
been to Anderson's house on unrelated calls and had
observed Anderson's guns. For these reasons, Detective
Dekker *1231  wanted Anderson detained before he
arrived at his house containing his array of weaponry. The
detective therefore determined that Anderson's vehicle
should be stopped as soon as it was spotted, even if no
search warrant had been obtained by that time.


Detective Dekker and Deputy Whatcott then drove to
Anderson's house, which was five to six miles off highway
257, to verify that his Cadillac was not present. Upon
arrival, the officers noticed that several vehicles were at
the house but Anderson's Cadillac was not.


At about 2:30 p.m., Trooper Nielsen sighted Anderson's
Cadillac heading north on highway 257. Trooper Nielsen
recognized the driver as Anderson. Following Detective
Dekker's instructions, Trooper Nielsen reported to
Detective Dekker, who, with Deputy Whatcott, joined
the pursuit near Deseret, Utah. Because Trooper Nielsen
was the only officer in a marked patrol car and wearing
a uniform, Detective Dekker requested an additional
marked patrol car before authorizing the stop of
Anderson.


Shortly thereafter, Trooper Nielsen, joined by Detective
Dekker, Deputy Whatcott, and Deputy Nielsen, stopped


Anderson's Cadillac not far from his residence intending
to conduct a warrantless search for contraband. Out of
concern for their safety, the officers decided to “detain
and secure” the two men. The officers, with weapons
drawn, ordered Anderson and Abbott out of the Cadillac
and commanded the two men to place their hands on
their heads, walk backward, and lie face down on the
ground. The officers then handcuffed the two men and
searched them for weapons. Although the pat-down
search revealed no firearms, Deputy Whatcott discovered
a canister of what appeared to be marijuana on Abbott.
No contraband was found in Anderson's immediate
possession.


After ensuring their safety, Deputy Whatcott and Trooper
Nielsen searched Anderson's Cadillac for weapons and
drugs. There, the officers found a canister and a bag, each
containing marijuana. At that time, no methamphetamine
was located.


After locating marijuana in the Cadillac and in Abbott's
possession, Deputy Whatcott placed both Anderson and
Abbott under arrest. In addition, Anderson's vehicle was
towed to a secure impound lot located at the sheriff's
office. The lot was enclosed by a chain link fence, and
police authorization was required to enter the area.


The morning after his arrest, Abbott requested and
received an interview with Millard County Deputy
Sheriff John Kimball. Abbott divulged to Deputy
Kimball that methamphetamine was hidden underneath
the carpet on the front-passenger side of Anderson's
Cadillac. Thereafter, Deputy Kimball and Deputy Roper
conducted a warrantless search of Anderson's Cadillac
in the impound lot. Just as Abbott had reported, the
officers found quantities of methamphetamine hidden in
Anderson's vehicle.


Anderson was charged with two counts of unlawful
possession of a controlled substance with intent to
distribute, both felonies under section 58–37–8(1)(a)
(iv) and (1)(b)(i)-(ii) of the Utah Code. Anderson
moved to suppress as evidence the marijuana and the
methamphetamine seized from his vehicle under both
article I, section 14 of the Utah Constitution and the
Fourth Amendment to the United States Constitution.
The trial court denied Anderson's motion. Anderson
subsequently entered, and the trial court accepted, a
conditional guilty plea to the crimes charged. The
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conditional plea preserved Anderson's right to appeal the
suppression ruling. Anderson appealed to the Utah Court
of Appeals, which certified the case to this court pursuant
to rule 43 of the Utah Rules of Appellate Procedure.


On appeal, Anderson raises three claims of error regarding
the trial court's evidentiary rulings: (1) The initial stop
by police escalated to the level of an arrest and was not
supported by probable cause; (2) a warrantless roadside
search of Anderson's vehicle was neither supported by
probable cause nor necessitated by exigent circumstances;
and (3) the warrantless station house search of Anderson's
vehicle conducted the day after Anderson's arrest was not
necessitated by exigent circumstances.


Anderson argues that the warrantless roadside search does
not fall within the automobile exception to the warrant
requirement *1232  because the police lacked probable
cause to search and the circumstances surrounding the
roadside search were not so exigent that the police
were unable to secure a search warrant. According to
Anderson, the police could have acquired a warrant either
immediately after receiving the first informant's tip or
immediately after receiving the second. Further, Anderson
contends that the search cannot be justified as incident to a
valid arrest. A valid arrest requires probable cause, which
Anderson claims the police did not have.


In addition, Anderson claims that the warrantless search
of his vehicle at the police station house was similarly
unlawful. He asserts that the automobile exception is
unavailable because even if the police had probable cause
to believe that the vehicle contained contraband, they had
plenty of time to secure a search warrant.


The State counters that the actions of the police were
constitutionally permissible. The State contends that
the roadside search of Anderson's Cadillac falls within
the automobile exception to the warrant requirement.
The police had probable cause, argues the State,
based on information acquired from two informants
and independent police corroboration. Also, exigent
circumstances existed because Anderson's car was
movable, the occupants were alerted, and the evidence
may have been destroyed had the police left to secure a
search warrant. In addition, the State asserts, contrary to
Anderson's contentions, the police did not have time to
obtain a warrant, and the record so indicates. The State
also claims that the police should not be judged by the


standard for arrests because until the police discovered
the marijuana during the roadside search of Anderson's
vehicle, they merely detained Anderson and Abbott out of
concern for their safety.


As to the search of Anderson's car at the police impound
lot, the State argues that under federal search and seizure
law, exigent circumstances are to be weighed only at
the time the vehicle is initially seized. Because exigent
circumstances existed when Anderson and his vehicle were
seized, the State concludes, the station house search and
resulting seizure of methamphetamine should be upheld.


II. STANDARD OF REVIEW


[2]  [3]  We review the factual findings underlying the
trial court's decision under the clearly erroneous standard.
State v. Brown, 853 P.2d 851, 854 (Utah 1992). This court
will find that clear error exists only if the factual findings
made by the trial court are not adequately supported
by the record. State v. Pena, 869 P.2d 932, 935–36
(Utah 1994). However, this court reviews the trial court's
conclusions of law based on such facts under a correctness
standard, according no deference to the trial court's legal
conclusions. Pena, 869 P.2d at 936; accord State v. Deli,
861 P.2d 431, 433 (Utah 1993); State v. Ramirez, 817 P.2d
774, 782 (Utah 1991).


III. ANALYSIS


A. The Initial Detention


Anderson's first argument is that before the police
obtained any incriminating evidence from his Cadillac
or from Abbott, the police arrested him without
probable cause in violation of statutory and constitutional


strictures. 3  We disagree. Under section 77–7–2(2) of the
Utah Code, a police officer may make a warrantless arrest
“when he has reasonable cause to believe a felony has
been committed and has reasonable cause to believe that
the person arrested has committed it.” In addressing the
requirement of probable cause to arrest without a warrant,
this court has stated, “ ‘The determination should be made
on an objective standard: whether from the facts known to
the officer, and the inferences which fairly might be drawn
therefrom, a reasonable and prudent person *1233  in his
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position would be justified in believing that the suspect
had committed the offense.’ ” State v. Cole, 674 P.2d 119,
125 (Utah 1983) (quoting State v. Hatcher, 27 Utah 2d
318, 320, 495 P.2d 1259, 1260 (1972) (footnote omitted)).
The officer performing his duties “is not required to
meet any such standard of perfection as to demand an
absolutely certain judgment before he may act.” State v.
Eastmond, 28 Utah 2d 129, 132, 499 P.2d 276, 278 (1972)
(footnote omitted).


[4]  In this case, the purported probable cause is based on
tips from two informants and independent corroboration
by the police. We must examine the “totality of the
circumstances” to determine whether the informants' tips,
together with police observations, provided probable
cause to arrest Anderson. Illinois v. Gates, 462 U.S.
213, 238, 103 S.Ct. 2317, 2332, 76 L.Ed.2d 527 (1983).
This inquiry involves “a practical, common-sense decision
whether, given all the circumstances ..., including the
‘veracity’ and ‘basis of knowledge’ of persons supplying
hearsay information, there is a fair probability that
contraband or evidence of a crime will be found in a
particular place.” Id.; accord State v. Hansen, 732 P.2d
127, 130 (Utah 1987).


In the present case, the police received information from
informant Fullmer on the day before the encounter
that Anderson would be transporting narcotics. The
trial court found that Fullmer, Anderson's former live-in
girlfriend, had a strong basis to know about Anderson's
smuggling activities. Moreover, Fullmer's report can be
credited by the quantum of details she included. See
State v. Bailey, 675 P.2d 1203, 1206 (Utah 1984) (“[T]he
reliability of the informant's statement was ‘boosted
by the detail with which the informant described his
personal observation[s]....’ ” (quoting State v. Romero,
660 P.2d 715, 719 (Utah 1983))). Fullmer reported (1)
that Anderson would be traveling with a companion; (2)
the name of Anderson's companion; (3) the make of the
vehicle in which Anderson would be traveling; (4) the
route Anderson would be traveling; (5) the date on which
Anderson would arrive in Millard County; and (6) the
time of day at which Anderson would arrive.


Moreover, although the police expressed some question of
Fullmer's veracity due to a bias she may have harbored
toward her ex-paramour, those doubts were resolved
when the police received the same information the next
day from an independent source. This informant told


Deputy Roper that Anderson and Abbott would be
transporting methamphetamine in a Cadillac heading
north on highway 257 and would arrive in Millard
County on the afternoon of May 10. In short, a second,
independent source delivered the same information
related by Fullmer.


In addition, the police verified almost every detail
of the informants' accounts. Utah law regards an
informant's tip more credible when police confirm
significant facts. State v. Anderson, 701 P.2d 1099, 1102
(Utah 1985). Before Trooper Nielsen ordered Anderson's
vehicle to the roadside, the officers had personally
verified every aspect of the informants' reports except
whether Anderson and Abbott were actually transporting
methamphetamine obtained from Las Vegas. With this
level of corroboration, the police could justifiably
conclude that the rest of the reports would also be true.
We hold, therefore, that when Anderson and Abbott were
directed to stop, the officers had sufficient cause to arrest.


Our holding is supported by the United States Supreme
Court's ruling in Draper v. United States, 358 U.S. 307,
79 S.Ct. 329, 3 L.Ed.2d 327 (1959), overruled on other
grounds, United States v. Chadwick, 433 U.S. 1, 8, 97 S.Ct.
2476, 2481–82, 53 L.Ed.2d 538 (1977). In that case, a
regular informant reported to a federal narcotics agent
that James Draper, the petitioner, was selling narcotics.
Id., 358 U.S. at 309, 79 S.Ct. at 331. The informant
reported that on September 6, Draper had left for Chicago
by train and he would return to Denver on the morning
of September 8 or 9. The informant also gave a detailed
physical description of Draper, his apparel, his luggage,
and his manner of walking rapidly. Id. Although Draper
was not found on September 8, he was arrested on sight
the next morning, conforming to the detailed physical
description given by the informant. Id. at 310, 79 S.Ct. at
331. After the arrest, the police *1234  found heroin on
Draper, which he later sought to suppress, claiming that
the police lacked reasonable cause to arrest. Id. at 310–11,
79 S.Ct. at 331–32.


The United States Supreme Court upheld the arrest,
determining that the police had adequate cause. Id. at
314, 79 S.Ct. at 333. In support of its holding, the
Court relied upon the abundance of detail recited by
the informant and the fact that the agent “personally
verified every facet of the information ... except whether
petitioner had accomplished his mission and had the
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three ounces of heroin on his person or in his bag.”
Id. at 313, 79 S.Ct. at 333. The Court then concluded
that “surely, with every other bit of [the informant's]
information being thus personally verified, [the agent]
had ‘reasonable grounds' to believe that the remaining
unverified bit of [the informant's] information—that
Draper would have the heroin with him—was likewise
true.” Id.; see also McCray v. Illinois, 386 U.S. 300,
304, 87 S.Ct. 1056, 1059, 18 L.Ed.2d 62 (1967) (holding
that where regular informant reported that defendant
was selling narcotics and gave defendant's location,
and police verified defendant's location and observed
defendant briefly meet with two people, “there [could]
be no doubt ... that there was probable cause” to
arrest defendant); United States v. Skowronski, 827 F.2d
1414, 1417 (10th Cir.1987) (holding that police had
probable cause to arrest where informant gave detailed
information concerning defendant's marijuana trafficking
and all of the information was repeatedly verified by
police except whether narcotics were exchanged); United
States v. Reiner Ramos, 818 F.2d 1392, 1395 (8th Cir.1987)
(holding that police had probable cause to arrest where
two informants gave corroborating, detailed information
about a drug operation and police verified such facts as
defendant's physical description, the name of the hotel in
which defendant stayed, the fact that defendant would be
traveling with a female companion, and that defendant
made quick turnaround airline flights); United States v.
De Los Santos, 810 F.2d 1326, 1336 (5th Cir.1987), cert.
denied, 484 U.S. 978, 108 S.Ct. 490, 98 L.Ed.2d 488
(1987) (holding that police had probable cause to arrest
defendant who had dealt heroin on previous occasions
where regular informant told police that defendant was
storing drugs at a certain location and would retrieve
them the next day at a certain time, and police observed
defendant, in the area during the time reported by the
informant, enter and quickly exit residence); State v.
Rocha, 600 P.2d 543, 545 (Utah 1979) (holding that police
had probable cause to arrest where three informants
reported defendant was selling heroin, the location of
the sales, and the manner in which the sales were made
and where police surveillance of the location revealed
that known and suspected heroin users briefly visited the
location).


The police in this case were entitled to draw a similar
conclusion. Like the agent in Draper, the Millard
County officers verified every aspect of their informants'
detailed reports except whether Anderson and Abbott


were actually transporting methamphetamine. Anderson's
Cadillac was indeed at the location during the time
reported by the informants. At that point, the officers had
reasonable cause to believe that Anderson and Abbott
were trafficking contraband obtained in Las Vegas. Thus,
even if Anderson's and Abbott's detention prior to the
search of Anderson's Cadillac amounted to an arrest, the


arrest was justified by probable cause. 4


B. The Roadside Search


Anderson questions the propriety of the search of his
Cadillac immediately after his detention. He argues
that the warrantless search does not comport with
constitutional mandates, particularly, article I, section 14
of the Utah Constitution as construed in State v. Larocco,


794 P.2d 460 (Utah 1990). 5


*1235  As an initial matter, we must determine the
appropriate standard by which to judge the search.
The State argues that we need only analyze the search
under federal constitutional law and we should jettison
any independent analysis of the police action under the
Utah Constitution. In State v. Watts, 750 P.2d 1219
(Utah 1988), this court stated that Utah courts should
depart from federal search and seizure law to “insulat[e]
this state's citizens from the vagaries of inconsistent
interpretations given to the fourth amendment by the
federal courts.” Id. at 1221 n. 8. In Larocco, two members
of this court found the federal automobile exception to
the Fourth Amendment's warrant requirement sufficiently
incongruent to justify a simplification of the search
and seizure rules and a nominal departure from federal
principles. Id. at 469–70. However, the State contends
that a subsequent 1991 United States Supreme Court
decision, California v. Acevedo, 500 U.S. 565, 111 S.Ct.
1982, 114 L.Ed.2d 619 (1991), cured any confusion
surrounding the automobile warrant exception and,
therefore, independent state constitutional analysis is no
longer necessary.


However, on appeal, Anderson has requested a review
of the trial court's suppression ruling under the Utah
Constitution. Denying that review would be tantamount
to a judicial repeal of article I, section 14, a prerogative
which does not reside with this court. See Utah Const. art.
XXIII, § 1.
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State v. Anderson, 910 P.2d 1229 (1996)


 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 6


Although we are obligated to provide a state law review,
such an independent analysis is not necessarily a different
analysis. Indeed, we have endeavored toward uniformity
in the application of the search and seizure requirements
of the state and federal constitutions, particularly since


the respective provisions are practically identical. 6  See
Watts, 750 P.2d at 1221. An opposite approach could
lead to unfavorable results. As Justice Stewart has
aptly explained, “One untoward consequence of such
an approach is to impose two different and possibly
conflicting constitutional standards on law enforcement
officers with the unintended effect of diminishing, not
increasing, protection of rights of privacy.” State v.
Poole, 871 P.2d 531, 536 (Utah 1994) (Stewart, Assoc.
C.J., concurring). For these reasons, Utah courts should
construe article I, section 14 in a manner similar
to constructions of the Fourth Amendment except in
compelling circumstances. See State v. Harmon, 910 P.2d
1196, 1205–06 (Utah 1995); Watts, 750 P.2d at 1221 & n. 8.


The opinions of Chief Justice Zimmerman and Justice
Durham disregard this principle and, in doing so,
misconstrue its import. Justice Durham's opinion
describes our holding as “contain[ing] no independent
statement of state law.” Nothing could be further from
the truth. We expressly rejected an approach based solely
on federal law two paragraphs back. What the concurring
and dissenting opinions fail to recognize is that under
Utah law, part of an article I, section 14 analysis is an
examination of precedent interpreting and applying the
Fourth Amendment. See Harmon, 910 P.2d at 1205–
06; Watts, 750 P.2d at 1221 & n. 8. This precedent is
certainly not controlling if interpretations of the Fourth
Amendment are inconsistent or confused. See Harmon,
910 P.2d at 1205–06; Watts, 750 P.2d at 1221 & n. 8.


*1236  Indeed, this is precisely the analytical process
recognized and applied in the Larocco plurality opinion,
which Justice Durham authored and Chief Justice
Zimmerman joined. The plurality's sole basis for its
“simplif [ication of] the search and seizure rules” under
article I, section 14 was the apparent confused state of
federal law. See Larocco, 794 P.2d at 465–69. According
to the plurality, a distinctive interpretation of article
I, section 14 was proper, “since ‘choosing to give the
Utah Constitution a somewhat different construction
may prove to be an appropriate method for insulating
this state's citizens from the vagaries of inconsistent
interpretations given to the fourth amendment.’ ” Id. at


465 (quoting Watts, 750 P.2d at 1221 n. 8). Furthermore,
in arriving at its distinctive construction of article I,
section 14, the plurality went to great lengths to describe
federal interpretations of the Fourth Amendment as “the
source of much confusion among judges, lawyers, and
police.” Id. at 466–70. In short, to reach their desired
result, a distinctive construction of article I, section
14, the plurality members did not “do the work” they
now demand, an “independent, separate analysis of our
constitutional privilege”; instead, the plurality members
applied the very analytical process they now repudiate.


In this case, we see no need to accord article I, section 14
meaning distinct from its federal counterpart. The State
argues that the roadside search falls within the automobile
exception under federal case law. Anderson counters
that the search contravened Utah case law, specifically,
Larocco. An examination of applicable state and federal
constitutional law reveals that the respective requirements
for a warrantless automobile search, such as the one at
issue here, are in harmony.


[5]  In Carroll v. United States, 267 U.S. 132, 151, 45 S.Ct.
280, 284, 69 L.Ed. 543 (1925), the United States Supreme
Court established an exception to the warrant requirement
for moving vehicles, recognizing


a necessary difference between a
search of a store, dwelling house, or
other structure in respect of which
a proper official warrant readily
may be obtained, and a search
of a ship, motorboat, wagon, or
automobile for contraband goods,
where it is not practicable to secure
a warrant because the vehicle can
be quickly moved out of the locality
or jurisdiction in which the warrant
must be sought.


Id. at 153, 45 S.Ct. at 285. The Court, therefore, held that
a warrantless search of an automobile based upon both
probable cause and the urgency effected by the vehicle's
mobility did not contravene the warrant requirement of
the Fourth Amendment. Id. at 158–59, 45 S.Ct. at 287.


Moreover, in 1991, the United States Supreme Court
reaffirmed the requirements of probable cause and exigent
circumstances as a precondition to a valid warrantless
search of an automobile. Acevedo, 500 U.S. at 569,
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111 S.Ct. at 1985–86. Thus, for the roadside search of
Anderson's Cadillac to satisfy the Fourth Amendment,
both probable cause and exigent circumstances must have
existed.


According to applicable Utah case law construing article
I, section 14, the plurality opinion in Larocco, the Utah
Constitution requires nothing more. Prior to Larocco, the
Utah Supreme Court had always looked to federal case
law to serve as a guide in search and seizure cases. See
State v. Dunn, 850 P.2d 1201, 1216 n. 11 (Utah 1993);
Larocco, 794 P.2d at 469. In Larocco, two justices of this
court turned to article I, section 14 to decide whether
a vehicle search is conducted when the police open a
car door to inspect the vehicle identification number.
Larocco, 794 P.2d at 465–66. The plurality departed from
federal case law due to inconsistencies in federal treatment
of searches and seizures of automobiles. The plurality
established a difference under the Utah Constitution
between searches of movable vehicles and other types of
searches which mirrored the distinction originating under
the United States Constitution. See id. at 469–70. Indeed,
the Larocco plurality expressly endorsed the rule and its
rationale as articulated by the Carroll Court. Id. at 467–
68, 469–70. Thus, under Larocco, article I, section 14 will
excuse the warrantless roadside search if it was premised
upon probable cause and exigent circumstances.


*1237  The Fourth Amendment, when confronted with
facts relevant to this issue, requires that such a search be
premised on probable cause and exigent circumstances.
Acevedo, 500 U.S. at 569, 111 S.Ct. at 1985–86.
Two members of this court have held that the Utah
Constitution requires the same. Larocco, 794 P.2d at 469–
70. Because this portion of Larocco coincides with federal
law, we agree with those who joined the Larocco plurality
that article I, section 14 of the Utah Constitution requires
that warrantless searches of automobiles be justified by a
showing of probable cause and exigent circumstances.


[6]  Having determined what the Utah and United
States Constitutions require, we must determine if the
roadside search of Anderson's automobile comports with
those requirements. As discussed in part II.A. above,
before stopping Anderson, the police had probable
cause to arrest him for possession of a controlled
substance. By implication, the officers had probable
cause to believe that the vehicle in which Anderson was
found contained controlled substances. Because the police


had “reasonable cause to believe” that Anderson was
unlawfully transporting narcotics in his Cadillac, they
certainly had reasonable cause to believe that his Cadillac
contained illegal narcotics.


Also, the search was necessitated by exigent
circumstances. This court has ruled that exigent
circumstances exist when “ ‘the car is movable, the
occupants are alerted, and the car's contents may never
be found again if a warrant must be obtained.’ ” State v.
Limb, 581 P.2d 142, 144 (Utah 1978) (quoting Chambers v.
Maroney, 399 U.S. 42, 51, 90 S.Ct. 1975, 1981, 26 L.Ed.2d
419 (1970)). In addition, exigent circumstances exist when
the safety of police officers is threatened. Chimel v.
California, 395 U.S. 752, 762–63, 89 S.Ct. 2034, 2039–40,
23 L.Ed.2d 685 (1969); Larocco, 794 P.2d at 470. When the
officers stopped Anderson's vehicle, the car was movable,
the occupants were alerted to the police presence, and
had the police left to obtain a warrant, Anderson could
have disposed of the contraband. Furthermore, the police
considered the roadside search necessary to prevent harm
to the officers; had the officers left Anderson to secure
a search warrant, they likely would have been forced
to execute the warrant at Anderson's house, where, as
the officers were personally aware, he maintained an
assortment of firearms.


Furthermore, we find Anderson's contention that the
police could have obtained a warrant without merit. First,
contrary to Anderson's contentions, the record shows
that the officers did not have time to obtain a warrant.
Detective Dekker received the second informant's report
at 1:30 on the afternoon that Anderson was to return.
Although the detective immediately requested that
the county attorney's office obtain a search warrant,
Anderson arrived in Millard County before the warrant
could be secured. Second, the officers could not avail
themselves of the telephonic warrant procedure because,
as the trial court found, the officers lacked telephone
access to a magistrate. See State v. Morck, 821 P.2d 1190,
1194 n. 1 (Utah Ct.App.1991).


In any event, the police were not required to seek a
search warrant at the exact moment they acquired the
minimum amount of evidence to meet the probable
cause requirement. Rather, the officers were entitled
to corroborate the informants' reports, including the
information that Anderson would return to Millard
County on the afternoon of May 10. Holding otherwise
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would penalize police for thorough investigations and


impede efforts to comply with constitutional mandates. 7


C. The Station House Search


The final issue on appeal is whether the second search of
Anderson's car conforms to state constitutional directives.
This search occurred at a secure impound lot the day after
Anderson was arrested.


[7]  The State contends that we should uphold the search
by following federal precedent. As construed by the
United States Supreme Court, exigent circumstances are
to be weighed only at the time the vehicle is seized by
police. *1238  Texas v. White, 423 U.S. 67, 68, 96 S.Ct.
304, 305, 46 L.Ed.2d 209 (1975); Chambers v. Maroney,
399 U.S. 42, 52, 90 S.Ct. 1975, 1981–82, 26 L.Ed.2d 419
(1970). In these cases, the Court reasoned that because the
police could have searched the vehicle immediately after
the arrest, “there is little to choose in terms of practical
consequences between an immediate search without a
warrant and the car's immobilization until a warrant is
obtained.” Chambers, 399 U.S. at 52, 90 S.Ct. at 1981
(footnote omitted); see White, 423 U.S. at 68, 96 S.Ct. at
305. Also, the Court noted that towing the vehicle to the
station house could lessen the danger to police officers
and might facilitate the search. Chambers, 399 U.S. at
52 n. 10, 90 S.Ct. at 1981 n. 10. Thus, as long as police
had probable cause to search and exigent circumstances
existed at the time the automobile was stopped and seized,
a warrantless search conducted sometime later at a secure
location would not offend the Fourth Amendment.


According to Anderson, however, the search was unlawful
under Utah law. Anderson relies on State v. Larocco, 794
P.2d 460 (Utah 1990) (plurality), to the extent it takes issue
with federal case law such as Chambers that upheld vehicle
searches where the mobility element was apparently
lacking. Speaking about Chambers, the Larocco plurality
remonstrated, “The Court seemed to ignore the mobility
factor outlined in Carroll as a justification for the
automobile exception.” Id. at 468.


Contrary to Anderson's argument, the Larocco holding is
not inconsistent with Chambers. In Larocco, the plurality
concluded that although the police had probable cause
to believe that a vehicle under investigation was stolen, a
warrantless inspection of the vehicle identification number


was not prompted by exigent circumstances. Id. at 470.
The plurality reasoned:


The officers here could have easily
obtained a warrant for the search
of the car. There was no indication
that the car would not be available,
as defendant had no idea that
either he or the car was under
investigation. In fact, approximately
a week passed between the officer's
first observation of the car and the
search, and the car's location had not
changed.


Id. at 470–71. In Larocco, at no time did exigent
circumstances exist to excuse the warrantless search. A
search under Chambers, however, must be premised upon
exigent circumstances even though such urgency need
exist only at the time of the vehicle's seizure.


Following this court's preference to interpret article I,
section 14 in accord with the Fourth Amendment, see
State v. Watts, 750 P.2d 1219, 1221 (Utah 1988), we
adopt the rule articulated in Chambers and its progeny.
Chambers is not so vague and inconsistent with other
federal cases under the Fourth Amendment that we should
give the Utah Constitution a different construction.
See id. at 1221 n. 8. Chambers does not signal an
abandonment of the exigent circumstances prong of
the automobile exception. Rather, Chambers rules that
exigent circumstances must exist but they need exist only
at the time the vehicle is initially seized. California v.
Acevedo, 500 U.S. 565, 569, 111 S.Ct. 1982, 1985–86, 114
L.Ed.2d 619 (1991).


Applying the Chambers rule, we find that the police acted
within constitutional bounds. As stated in part III.B.
above, the police had probable cause to search the vehicle
when they stopped Anderson and Abbott on highway 257.
This probable cause remained on the following day. “ ‘The
probable-cause factor’ that developed on the scene ‘still
obtained at the station house.’ ” White, 423 U.S. at 68,
96 S.Ct. at 305 (quoting Chambers, 399 U.S. at 52, 90
S.Ct. at 1981). In fact, the officers' belief that the Cadillac
contained contraband strengthened after they received
information from Abbott that methamphetamine was
hidden under the Cadillac's carpet. In addition, exigent
circumstances existed at the relevant time. As discussed
in part III.B., the roadside search of Anderson's Cadillac



http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1975129861&pubNum=708&originatingDoc=I2f87f796f57c11d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_708_305&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_708_305

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1975129861&pubNum=708&originatingDoc=I2f87f796f57c11d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_708_305&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_708_305

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1970134253&pubNum=708&originatingDoc=I2f87f796f57c11d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_708_1981&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_708_1981

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1970134253&pubNum=708&originatingDoc=I2f87f796f57c11d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_708_1981&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_708_1981

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1970134253&pubNum=708&originatingDoc=I2f87f796f57c11d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_708_1981&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_708_1981

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1970134253&pubNum=708&originatingDoc=I2f87f796f57c11d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_708_1981&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_708_1981

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1975129861&pubNum=708&originatingDoc=I2f87f796f57c11d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_708_305&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_708_305

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1975129861&pubNum=708&originatingDoc=I2f87f796f57c11d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_708_305&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_708_305

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1970134253&pubNum=708&originatingDoc=I2f87f796f57c11d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_708_1981&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_708_1981

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1970134253&pubNum=708&originatingDoc=I2f87f796f57c11d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_708_1981&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_708_1981

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1990093378&pubNum=661&originatingDoc=I2f87f796f57c11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1990093378&pubNum=661&originatingDoc=I2f87f796f57c11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1990093378&originatingDoc=I2f87f796f57c11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTCNART1S14&originatingDoc=I2f87f796f57c11d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTCNART1S14&originatingDoc=I2f87f796f57c11d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988025410&pubNum=661&originatingDoc=I2f87f796f57c11d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_661_1221&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_661_1221

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991099273&pubNum=708&originatingDoc=I2f87f796f57c11d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_708_1985&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_708_1985

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991099273&pubNum=708&originatingDoc=I2f87f796f57c11d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_708_1985&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_708_1985

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991099273&pubNum=708&originatingDoc=I2f87f796f57c11d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_708_1985&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_708_1985

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1975129861&pubNum=708&originatingDoc=I2f87f796f57c11d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_708_305&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_708_305

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1975129861&pubNum=708&originatingDoc=I2f87f796f57c11d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_708_305&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_708_305

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1970134253&pubNum=708&originatingDoc=I2f87f796f57c11d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_708_1981&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_708_1981

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1970134253&pubNum=708&originatingDoc=I2f87f796f57c11d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_708_1981&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_708_1981





State v. Anderson, 910 P.2d 1229 (1996)


 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 9


was compelled by exigent circumstances. Therefore, the
station house search of Anderson's vehicle is consistent
with state and federal constitutional protections.


*1239  IV. CONCLUSION


We hold that the arrest of Anderson and the two
subsequent searches of his vehicle conformed to both the
Utah and United States Constitutions. Accordingly, we
affirm the trial court's order denying Anderson's motion
to suppress.


HOWE, J., concurs in RUSSON's, J., opinion.


ZIMMERMAN, Chief Justice, concurring in the result:
As a preliminary matter, and on behalf of Justices
Stewart and Durham, I must point out that the lead
opinion's directive to Utah courts to construe article I,
section 14 of the Utah Constitution in a manner similar
to constructions of the Fourth Amendment except in
compelling circumstances is not supported by a majority
of this court and is not Utah law.


Turning to the merits, I agree with the lead opinion's
conclusion that Anderson's arrest and the two subsequent
searches of his vehicle did not violate constitutional
or statutory mandates. I write separately, however, to
elaborate on Justice Durham's criticism of the lead
opinion's methodology in reaching its result, criticism with
which I strongly agree.


In its discussion of the roadside search of Anderson's
automobile, the lead opinion needlessly reexamines
federal precedent since our plurality opinion in State v.
Larocco, 794 P.2d 460 (Utah 1990). The rule endorsed in
Larocco—that a warrantless automobile search must be
premised on probable cause and exigent circumstances—
is identical to the rule “newly found” by the lead opinion
and applied in the instant case. If anything, that sequence
of events supports what the lead opinion purports to
attack, namely, the beneficial effect of undertaking an
independent analysis of Utah constitutional language.
Simply put, the plurality's willingness in Larocco to
independently analyze the Utah Constitution prevented
the confusion surrounding the automobile warrant
exception that existed in federal courts from proliferating


here in Utah. The fact that the United States Supreme
Court subsequently reached the same rule as articulated
in Larocco in no way merits abandoning an independent
state constitutional analysis on the ground that it is not
necessary except in “the most compelling circumstances.”
Our prior cases do not establish such a rule.


As to the lead opinion's extension of the automobile
warrant exception to the search of Anderson's car at the
station house, I agree that Larocco is not controlling
because in Larocco, there was no evidence that the
police acted under exigent circumstances at any time.
I do, however, fault the lead opinion for blindly
adhering to federal precedent on this issue without even
articulating the policy reasons for its holding that exigent
circumstances need exist only at the initial seizure of the
automobile. Particularly in an area such as search and
seizure law where, frequently, “the facts to which the legal
rule is to be applied are so complex and varying,” State
v. Pena, 869 P.2d 932, 939 (Utah 1994), an articulation
of the policy bases for a new rule imposed on our trial
courts is crucial so that they have some guidance in how
to apply it when confronted with slightly different facts
than those of the present case. The lead opinion's omission
is precisely traceable to its failure to “do the work,” as
Justice Durham writes. I therefore agree with her on
the meaning of Utah's article I, section 14 and dissent
from any implication in the lead opinion that this court
must follow in lockstep with whatever the United States
Supreme Court finds in the similarly worded Fourth
Amendment.


STEWART, Justice, concurring in the result:
I concur generally in the lead opinion. While I have taken
the position that Utah ought not depart from federal
search and seizure law in construing article I, section
14 simply because of some inconsistency in that law, or
minor disagreement with it, I am not inclined to adopt the
“compelling circumstances” standard proposed by Justice
Russon. Thus, I think it important to discuss the nature
of the duty of this Court to construe provisions of this
state's Declaration of Rights that are similar or identical
to provisions in the United States Bill of Rights.


*1240  If this Court were to view its constitutional duty
to construe the provisions in the Utah Declaration of
Rights in the exact same manner as the United States
Supreme Court construes analogous provisions in the
Bill of Rights, we would violate the spirit and intended
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effect of Utah constitutional law and policy as established
by the framers of the Utah Constitution. Although we
have concededly followed federal law in many instances,
that should not be surprising given the fact that the
same historical foundations underlie most of the parallel
provisions in the two constitutions. To some extent,
we have followed federal precedent because there are
occasions when departing from that precedent would
be counterproductive in securing constitutional liberties.
Indeed, in the context of state search and seizure law
as applied in routine traffic stops of vehicles, I have
previously taken the position that this Court ought not
embroider the margins of an already highly complicated
area of the law by creating relatively insignificant
departures from federal search and seizure law simply
because some comparatively minor aspect of that law
seems to be ill-founded or inconsistent with other federal
law. Further complicating an already extremely intricate
and complex area of the law would, in my view, not
only have the adverse effect on law enforcement of
compounding confusion in that area of the law but, more
importantly, it would undermine the very liberty values
that the search and seizure provisions of the Utah and
federal constitutions are designed to protect. As I have
earlier written, “[O]ne untoward consequence of such
an approach is to impose two different and possibly
conflicting constitutional standards on law enforcement
officers with the unintended effect of diminishing, not
increasing, protection for rights of privacy.” State v.
Poole, 871 P.2d 531, 536 (Utah 1994) (Stewart, J.,
concurring).


Nevertheless, that policy is subject to limitations within
the area of search and seizure and certainly in other areas
of the law guaranteeing personal liberties. The framers
of the Utah Constitution necessarily intended that this
Court should be both the ultimate and final arbiter of
the meaning of the provisions in the Utah Declaration of
Rights and the primary protector of individual liberties.
That general principle pertaining to state protection of
civil liberties was also the premise on which the framers
of the United States Constitution acted. In 1895, when
the Utah Constitution was adopted, none of the specific
provisions in the federal Bill of Rights was deemed binding
on the states. The Bill of Rights restricted only federal, not
state, action. Barron v. Mayor & City Council of Baltimore,
32 U.S. (7 Pet.) 243, 8 L.Ed. 672 (1833); see also Slaughter
House Cases, 83 U.S. (16 Wall.) 36, 21 L.Ed. 394 (1872).
The incorporation of various provisions of the Bill of


Rights into the Due Process Clause of the Fourteenth
Amendment so as to make them applicable to the states
did not occur until several decades after the adoption of
the Utah Constitution. Given that history, the framers
of the Utah Constitution, like the framers of all other
state constitutions, viewed their own state constitutional
provisions as the sole source of constitutional protection
for those individual liberties enshrined in state bills of


rights and declarations of rights. 1


Because the framers of the Utah Constitution modified
certain provisions in the Bill of Rights before they were
placed in the Utah Constitution, and even added certain
provisions not found in the federal constitution, this Court
should not be bound to construe Utah constitutional
provisions in light of federal law, except in “the most
compelling circumstances.” Indeed, this Court has, on
a number of occasions, construed state constitutional
provisions differently than the United States Supreme
Court has construed similar federal provisions. See, e.g.,
State v. Thompson, 810 P.2d 415, 418 (Utah 1991); cf. Sims


v. State Tax Comm'n, 841 P.2d 6 (Utah 1992). 2


*1241  In short, this Court cannot legitimately
abdicate its responsibility to construe state constitutional
provisions to any other court, even the United States
Supreme Court. Concededly, the provisions of our state
constitution may not be construed in a more narrow
fashion than analogous federal provisions in the federal
Bill of Rights, but what the United States Supreme Court
may decide in any case should not necessarily define the
outer limit of the personal liberties and civil rights that
the citizens of this state are entitled, and were intended, to
enjoy.


DURHAM, Justice, concurring and dissenting:
I concur with the first paragraph of Justice Zimmerman's
separate opinion. I also concur in the result reached by
the lead opinion but cannot join the treatment of Utah
constitutional questions contained in section III.B. The
opinion purports to accept the principle that it is this
court's obligation to undertake an independent analysis
of article I, section 14. It then cites only federal law and
early Utah cases that failed to delineate any independent
Utah analysis. One result of this treatment is to render
the lead opinion's holding presumptively dependent on
federal law: it is reviewable by the United States Supreme
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Court, and it contains no independent statement of state
law. Michigan v. Long, 463 U.S. 1032, 1038 n. 4, 103 S.Ct.
3469, 3475 n. 4, 77 L.Ed.2d 1201 (1983).


Undertaking an independent analysis of constitutional
language and reaching a conclusion similar or identical
to that reached by the United States Supreme Court—
even borrowing persuasive analytic tools and language—
is a far different thing from committing this court to move
in lockstep with the federal court on search and seizure
questions. We have not committed to do so in connection
with other provisions and guarantees in our constitution,
including, for example, uniform operation of the laws
and equal protection, Mountain Fuel Supply v. Salt Lake
City Corp., 752 P.2d 884, 890 (Utah 1988); Malan v.
Lewis, 693 P.2d 661, 670 (Utah 1984); freedom of speech
and of the press, West v. Thomson Newspapers, 872 P.2d
999, 1018 (Utah 1994); free exercise and establishment of
religion, Society of Separationists, Inc. v. Whitehead, 870
P.2d 916, 930 (Utah 1993); the right of self-representation,
State v. Lafferty, 749 P.2d 1239, 1247 & n. 5 (Utah
1988); and the privilege against self-incrimination, In re
Criminal Investigation, 7th Dist. Ct. No. CS–1, 754 P.2d
633, 645 & n. 14 (Utah 1988); American Fork City v.
Crosgrove, 701 P.2d 1069, 1071–72 (Utah 1985). American
Fork City provides a useful illustration of my point. In that
case, we construed language in article I, section 12 which
was similar but not identical to language found in the
Fifth Amendment: “The accused shall not be compelled
to give evidence against himself” as opposed to “nor
shall be compelled in any criminal case to be a witness
against himself.” We undertook an extensive, independent
analysis of the scope of the privilege as it was embodied
in our constitution and concluded that it was testimonial
in nature. Id. at 1072–73. That result, of course, also
obtains under a federal analysis, but the fact that it did
so was coincidental, not dispositive. Id. at 1073 n. 2.
Likewise, in In re Criminal Investigation, 754 P.2d at 645,
we undertook an independent, separate analysis of our
constitutional privilege, with a parallel analysis of the
Fifth Amendment, noting the shared common law roots
of both. We specifically emphasized that our holding was
“based independently on our state constitution,” id. at 648
n. 16, and pointed out that the similarity of interpretation
of the federal and state provisions was due solely to
“the extent that the common law defines the privilege.”


Id. at 645. We further noted that “when contemporary
questions outside the realm of the common law arise,
differing federal and state sensitivities or policy objectives
may result in different protections.” Id. at 645 n. 14.


The lead opinion argues that uniformity in rules governing
law enforcement practices is a superseding value that
warrants a lockstep approach in search and seizure
cases. While the practical impact of any constitutional
construction may be a legitimate factor (see the discussion
of public policy issues in American Fork City ) in this
court's deliberations, it has never been the only value we
honor in constitutional interpretation. In our federalist
system, we tolerate countless instances of *1242  dual
regulation and differences in law, and the lead opinion
has cited no convincing authority for the proposition
that in this area of constitutional law, we must cede our
interpretive function to the federal courts. That is not to
say, of course, that we might, as we have in numerous
cases, reach precisely the same result under a state analysis
as we would under the federal, but it is to say that we
should do the work. Therefore, when the lead opinion
says, essentially, that Utah's search and seizure provisions
mean whatever the United States Supreme Court says
(now or in the future) the federal language means, I must
disagree.


Furthermore, I note that the lead opinion misconstrues
language in my opinion in Larocco and the court's
opinion in Watts. Nothing in either opinion was intended
to indicate that inconsistency and confusion in federal
constitutional analysis are the only reasons we undertake
independent state constitutional analysis. In both cases, it
was offered as a reason to do so, but neither case stands
for the proposition that such circumstances constitute a
sine qua non for fulfilling our obligation to construe the
meaning of Utah's constitution. The numerous cases cited
above make it perfectly clear that no such contingent
relationship between Utah's constitution and the federal
has been conclusively adopted by this court. In my view,
it should never be.


All Citations
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1 Anderson entered a conditional guilty plea, preserving his right to appeal the suppression ruling. See State v. Mabe, 864
P.2d 890, 892 (Utah 1993); State v. Sery, 758 P.2d 935, 937–38 (Utah Ct.App.1988).


2 Rule 43 provides that in certain enumerated circumstances, the court of appeals “may, upon the affirmative vote of four
judges of the court, certify a case for immediate transfer to the Supreme Court for determination.”


3 While Anderson's argument under this issue is based on three separate underpinnings—the Utah Code, article I, section
14 of the Utah Constitution, and the Fourth Amendment to the United States Constitution made applicable to the states
through the Fourteenth Amendment—he has not differentiated among them. No argument has been made as to why,
if we were to uphold the arrest under the Utah Code, the result would be different under either the Utah or the federal
constitution. We will therefore treat the contention as a single argument with three legal bases rather than as three
separate arguments. State v. Lee, 863 P.2d 49, 53 (Utah Ct.App.1993).


4 Because of our disposition of this issue, we need not address the State's contention that the police did not arrest Anderson
before searching his Cadillac but merely secured and detained him out of concern for their safety.


5 The Larocco plurality opinion was authored by Justice Durham, who was joined by Chief Justice, then Justice,
Zimmerman. Associate Chief Justice, then Justice, Stewart concurred in the result. Justice, then Associate Chief Justice,
Howe, joined by Chief Justice Hall, dissented. Thus, Anderson's reliance on the case should be tempered by its plurality
status. The plurality opinion in Larocco represents the views of only two justices of this court and is therefore not the law
of this state. Sims v. State Tax Comm'n, 841 P.2d 6, 15 (Utah 1992) (Stewart, J., concurring in the result).


6 The Fourth Amendment to the United States Constitution provides:
The right of the people to be secure in their persons, houses, papers, and effects, against unreasonable searches
and seizures, shall not be violated, and no Warrants shall issue, but upon probable cause, supported by Oath or
affirmation, and particularly describing the place to be searched, and the persons or things to be seized.


U.S. Const. amend IV. Article I, section 14 of the Utah Constitution provides:
The right of the people to be secure in their persons, houses, papers and effects against unreasonable searches and
seizures shall not be violated; and no warrant shall issue but upon probable cause supported by oath or affirmation,
particularly describing the place to be searched, and the person or thing to be seized.


Utah Const. art. I, § 14.


7 The issue of whether Anderson had standing to raise the privacy rights of Abbott was not raised by either party and
therefore is beyond the scope of our consideration.


1 It can hardly be denied that those state constitutional provisions purportedly protecting individual liberties were hollow
promises to a very large degree during the nineteenth century and the first half of the twentieth century.


2 Justice Durham cites several Utah cases that depart from federal law, but in almost all instances the state constitutional
provisions are different from their federal counterparts.


End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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Synopsis
Background: Defendant was convicted in the Superior
Court, Judicial District of Hartford, John F. Mulcahy, Jr.,
judge trial referee, of accessory to assault in the first degree
by means of a dangerous instrument. Defendant appealed.
The Appellate Court, Bishop, J., 136 Conn.App. 568,
47 A.3d 419, reversed and remanded. State sought
certification to appeal.


Holdings: The Supreme Court, Palmer, J., held that:


[1] harmless error review applies to the admission of
unreliable eyewitness identifications that are the product
of unnecessarily suggestive procedures; overruling State v.
Gordon, 185 Conn. 402, 441 A.2d 119, and


[2] any error in admission of out-of-court identification
testimony was harmless.


Reversed and remanded.
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Opinion


PALMER, J.


*134  Following an incident in which the defendant, Troy
Artis, allegedly aided two other individuals in assaulting
and seriously wounding the victim, Alexis Otero, a jury
found the defendant guilty of accessory to assault in
the first degree by means of a dangerous instrument in
violation of General Statutes §§ 53a–59 (a)(1) and 53a–
8 (a). The trial court rendered judgment in accordance


with the jury verdict, 1  and the defendant appealed to
the Appellate Court, claiming, inter alia, that the trial
court improperly had denied his motion to suppress
Otero's out-of-court and in-court identifications of the
defendant as one of his assailants. State v. Artis, 136
Conn.App. 568, 585, 47 A.3d 419 (2012). The Appellate
Court, with one judge dissenting in part, agreed with
the defendant, concluding that the trial court's denial of
the defendant's motion to suppress Otero's identifications
violated the defendant's right to due process because
the use of an unnecessarily suggestive procedure by the
police rendered the identifications unreliable. See id. at
608, 47 A.3d 419. Relying on State v. Gordon, 185
Conn. 402, 441 A.2d 119 (1981), cert. denied, **918
455 U.S. 989, 102 S.Ct. 1612, 71 L.Ed.2d 848 (1982), in
which this court concluded that “sound judicial policy
requires reversal whenever the erroneous admission of
an unnecessarily suggestive and unreliable identification
has violated a defendant's constitutional rights”; id. at
420, 441 A.2d 119; the Appellate Court reversed the
trial court's judgment. See State v. Artis, supra, at
608–609, 613, 617, 47 A.3d 419. The Appellate Court
further determined that, even if the rule of per se
reversibility that this court adopted in *135  Gordon was
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not applicable, the defendant nevertheless was entitled
to a new trial because the state had failed to meet its
burden of establishing that its use of Otero's identification
testimony was harmless beyond a reasonable doubt. Id.
at 617, 441 A.2d 119. We granted the state's petition
for certification to appeal, limited to the following three
issues: First, “[d]id the Appellate Court majority properly
determine that admission of [Otero's] in-court and out-of-
court identifications following a suggestive police display
of the defendant's photograph was a ... due process
violation under Manson v. Brathwaite, 432 U.S. 98, 97


S.Ct. 2243, 53 L.Ed.2d 140 (1977)?” 2  State v. Artis, 307
Conn. 909, 910, 53 A.3d 999 (2012). Second, “[i]f the
answer to the first question is affirmative, should this
court expressly overrule the holding [in Gordon] that
harmless error review is unavailable for identification
evidence ...?” Id. Third, “if so, did the Appellate
Court majority properly determine that the identification
evidence was not harmless?” Id. We need not address the
first issue because, even if we assume, without deciding,
that the trial court improperly denied the defendant's
motion to suppress Otero's identification testimony, we
conclude, contrary to our holding in Gordon, that the
improper admission of such evidence is subject to harmless
error analysis. We also *136  conclude that the state's
use of Otero's identification testimony was harmless.
Accordingly, we reverse the judgment of the Appellate
Court.


The opinion of the Appellate Court sets forth the
following procedural history and facts that the jury
reasonably could have found. “At approximately 11 p.m.
on February 14, 2008, [Otero] drove some of his friends
to Club Blu on Ann Street in [the city of] Hartford where
he was sometimes employed as a bouncer. Approximately
[one-half] hour later, Otero walked two blocks from Club
Blu to Club NV near the corner of Allyn and High Streets.


“[That] same evening, Christina Miano also went to Club
NV together with her ... boyfriend, Robert Acevedo,
and his sister, Anna Acevedo, and Anna's boyfriend, the
defendant. Robert Acevedo drove the four of them to
Hartford in his silver Infiniti.... At approximately 11 p.m.,
as the four walked toward Club NV, the defendant, who
carried a knife on his **919  belt, asked Robert Acevedo
for the keys to the Infiniti so he could put his knife [away]
before undergoing a security check at Club NV. Miano
and Anna Acevedo went on ahead to Club NV, where they
socialized apart from the defendant and Robert Acevedo.


“Near closing time, Otero, who knew Miano, visited with
her for several minutes. At the time, he [was unaware]
that Miano had arrived with Robert Acevedo, whom he
did not know. Otero routinely photographed people at
nightclubs for a radio station website, and that night he
took a photograph of Miano and Anna Acevedo.


“At closing time, Otero left Club NV to return to Club
Blu. Miano left Club NV at approximately the same time
and got into the Infiniti with Robert Acevedo and Anna
Acevedo. She sat in the front seat next to Robert Acevedo
as the three, uncertain of the defendant's whereabouts,
waited for him to join them. Miano saw Otero *137
and beckoned for him to come speak with her, which he
did. Once the conversation was over, as Otero crossed
High Street on his way to Club Blu, Robert Acevedo
drove the Infiniti straight toward him. Otero jumped onto
the sidewalk and yelled an obscenity at Robert Acevedo,
who apologized. According to Miano, Robert Acevedo
thought that Otero had ‘disrespect[ed]’ him by talking
with her.


“Shortly thereafter, the defendant opened the rear
passenger door of the Infiniti from the outside, entered
the automobile briefly and quickly exited to confront
Otero. The defendant and Otero exchanged profanities,
and the defendant then punched Otero in the face and
shoulder as the two men engaged in a face-to-face fist-
fight that lasted somewhere between two and ten seconds.
Seconds after the fistfight commenced, Robert Acevedo
and Anna Acevedo got out of the Infiniti and approached
the defendant and Otero. Otero was then struck from
behind, causing him to fall to the sidewalk. While he was
on the sidewalk, Otero was on all fours covering his head.
For approximately ten to twenty seconds, he felt three or
four people assault him from different directions. Miano
got out of the automobile when she saw Robert Acevedo,
Anna Acevedo and the defendant all crowded around
Otero while he was on the ground.... Miano then ‘grabbed
Anna off’ Otero, and the two women began to argue.
During the assault on Otero, Miano did not see a weapon
or a knife. At some point, she dropped her cell phone.


“As Hector Robles, a Hartford police officer, walked
toward the group of people surrounding Otero, others
on the street called out, ‘cops....' The fight broke up,
and the crowd dispersed. The defendant, Miano, Robert
Acevedo and Anna Acevedo got into the Infiniti and drove
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away. Anna Acevedo continued to express displeasure
with Miano and wanted to fight her. Robert Acevedo
instructed the two women to stop, and he took *138
Miano to her mother's home in order to separate the
two women. According to Miano, while they were driving
from the scene, Anna Acevedo asked the defendant,
‘where'd that blood come from?’ Miano stated that she
never looked at the defendant again after he got back into
the automobile. Later, another police officer found blood
splattered on the sidewalk.


“When Otero got up from the sidewalk, the Infiniti was
gone. He saw a cell phone and put it in his pocket. He
also saw that his hand was bleeding heavily. He walked to
Club Blu where he knew he would find a police officer and
familiar people to help him. Jessie Rego, who was working
at the door of Club Blu, observed that the cut in Otero's
thumb was so deep that he could see the bone. Rego also
saw blood coming **920  from Otero's stomach. A police
officer found a trail of blood between Club NV and Club
Blu.


“Otero was transported by ambulance to Hartford
Hospital (hospital). Although Otero has no recollection
of being transported to or arriving at the hospital, he
remembers going into an operating room, where he was
treated for seven puncture wounds to his torso, arms and
hand. Twenty sutures and fifty staples were required to
close Otero's wounds. As a result of his injuries, Otero is
no longer able to exercise as he once did, and walking is
difficult due to an injury he sustained to his knee.


“Although Otero has no recollection of talking to a police
officer at the hospital, he was, in fact, interviewed by
Sergeant Jeff Rousseau soon after arriving at the hospital.
Rousseau testified that Otero told him that his assailants,
two men and a woman, were in a newer, gray Infiniti.
He described both men as light-skinned black males,
approximately twenty-seven to twenty-eight years old.
The stockier of the two men had freckles on his face.
According to Rousseau, Otero was not sure *139  that
he could identify the perpetrators, but he did not rule out
identification. Otero gave Rousseau Miano's cell phone.


“The defendant was arrested ... and subsequently was


charged 3  with assault in the first degree while aided by
two or more persons in violation of ... § 53a–59 (a)(4),
conspiracy to commit assault in the first degree while aided
by two or more persons in violation of General Statutes


§§ 53a–48 and 53a–59 (a)(4), accessory to assault in the
first degree in violation of §§ 53a–8 and 53a–59 (a)(1), and
conspiracy to commit assault in the first degree with a
dangerous instrument in violation of §§ 53a–48 and 53a–
59 (a)(1).” (Footnotes altered.) State v. Artis, supra, 136
Conn.App. at 570–74, 47 A.3d 419.


During trial, the defendant filed a motion to suppress
Otero's out-of-court identification and to preclude any
in-court identification, claiming that the out-of-court
identification was the product of an unnecessarily
suggestive procedure and that any subsequent in-court
identification would be tainted by the improper out-of-
Court identification. At the hearing on the defendant's
motion, Otero testified “that in the weeks following the
incident he received secondhand and thirdhand reports ...
[with the] names of people who might have been involved
[in the assault], including the name ‘Hershey,’ which he


was told was the defendant's street name. 4  Otero stated
that in May, 2008, while at the Hartford *140  police
station, he was shown a photographic array of eight
individuals from which he was not able to make a positive
identification. The defendant's photograph was not part
of this array. Otero testified that after he had been told
by others, secondhand and thirdhand, that the defendant
had been involved in the attack ... he looked the defendant
up on the [D]epartment of [C]orrection **921  website
and discovered that the defendant was incarcerated. He
stated that on the day he gave Hartford Detective [Jerry]
Bilbo the defendant's name, Bilbo then brought up the
defendant's photograph on his computer. Otero testified
that while he expected to see several photographs on the
computer screen, there was only one photograph, that
of the defendant, and that upon seeing the defendant's
photograph, he immediately identified him as the initial
assailant.


“[Bilbo also testified at the suppression hearing. He
explained] that in May, 2008, he showed Otero a
photographic array with eight photographs that did not
include the defendant. From this array, Otero was not
able to make any positive identifications, although he did
indicate that two of the photographs were similar to the
person who attacked him. One of the photographs [that
Otero] tentatively selected ... was that of Robert Acevedo.
Bilbo indicated, as well, that in June, 2008, he prepared a
photographic array for Otero and that this array included
the defendant's photograph. However, he did not show
this array to Otero because he did not believe that Otero
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could identify any of his attackers. Nevertheless, Bilbo
testified that six or seven months later he did show Otero
a booking photograph of the defendant, with the name
‘Artis' printed across the front of the shirt of the person
depicted, while telling Otero that it was a photograph
of the defendant, that the defendant was a suspect in
the case, and that he was seeking an arrest warrant for
him. Contrary to Otero's testimony, Bilbo claimed that
Otero was not *141  able to identify the defendant from
this one photograph even though he told Otero that it
was a photograph of the defendant. Bilbo stated, as well,
that when shown the photograph of the defendant, Otero
responded that he did not know who his attackers were
and acknowledged that he could not identify them. Bilbo
did not, at any time before or after he showed Otero
the single booking photograph, display the photographic
array to him that included the defendant's photograph.


“Confronted with the inconsistency between Otero's
testimony that he positively identified the defendant from
the one photograph shown to him and Bilbo's testimony
that Otero did not make an identification, the court
[found] ... that Otero's testimony was more credible in this
regard than Bilbo's. The court, therefore, concluded that
Otero had made an out-of-court pretrial identification
of the defendant as the initial assailant.” (Footnotes
altered.) Id. at 590–92, 47 A.3d 419. Following the
suppression hearing testimony, the trial court denied
the defendant's motion to suppress Otero's out-of-
court identification and to preclude any subsequent
in-court identification of the defendant. Although the
trial court found that Otero's initial identification of
the defendant was unnecessarily suggestive, the court
further determined that his identification was reliable and,
therefore, admissible, and that any subsequent in-court
identification of the defendant by Otero also would be


admissible. 5  Following the trial court's ruling, **922
Otero, while *142  testifying before the jury, identified
the defendant as the man with whom he had engaged
in a fistfight before being repeatedly stabbed. Otero
further described his initial, out-of-court identification
of the defendant. Miano, who testified after Otero, also
identified the defendant, who was well-known to her, as
the man who initially had confronted Otero. In addition,
she testified that, after observing that Otero was on the
ground, she saw Robert Acevedo, Anna Acevedo, and the
defendant fighting with him. Neither Robert Acevedo nor
Anna Acevedo testified at the defendant's trial. At the
conclusion of the trial, the court granted the defendant's


motion for a judgment of acquittal with respect to the
charge of assault in the first degree while aided by two
or more persons. The jury found the defendant guilty
of accessory to assault in the first degree by means of a
dangerous instrument and not guilty of the two remaining
conspiracy charges.


On appeal to the Appellate Court, the defendant
challenged the trial court's denial of his motion to


suppress. 6  In a divided opinion, the Appellate Court
majority agreed with the defendant, concluding that
the unnecessarily suggestive identification procedure
used by Bilbo had created a substantial likelihood of
misidentification. See id. at 593, 595–617, 47 A.3d 419. In
reaching its determination, the Appellate Court majority
stated that “[i]t would be difficult to conceive of a
less neutral or more preemptive identification process
than ... that [employed by Bilbo]”; id. at 593, 47 A.3d
419; and reasoned that the trial court had “failed to
give proper weight to the corrupting effect of this most
inappropriate identification confirmation procedure.” Id.
at 607–608, 47 A.3d 419. “[A]pplication of the factors
[enumerated] in *143  Manson v. Brathwaite, supra, 432


U.S. at 114–16, 97 S.Ct. 2243, 7  considered against the
backdrop of the extraordinarily overbearing manner of
the identification procedure, leads [the court] to the
conclusion that the pretrial identification of the defendant
by Otero was not reliable and that Otero's subsequent
in-court identification was not sufficiently removed from
the taint of the earlier out-of-court identification to be
independently reliable.” (Footnote added.) State v. Artis,
supra, 136 Conn.App. at 608, 47 A.3d 419.


Adhering to this court's holding in State v. Gordon,
supra, 185 Conn. at 419–20, 441 A.2d 119, the Appellate
Court majority also concluded that the defendant
was entitled to a new trial regardless of whether the
improper admission of Otero's identification testimony
was harmless. See State v. Artis, supra, 136 Conn.App. at
608–609, 613, 47 A.3d 419. The court further explained
that, even if harmless error review were applicable to
the admission of unnecessarily suggestive and unreliable
eyewitness identification testimony, the state could not
meet its burden of demonstrating that the admission of
Otero's identification testimony was harmless beyond a
reasonable doubt. See id. at 617, 47 A.3d 419. Specifically,
the Appellate Court concluded that the following factors
demonstrated that the improper admission of Otero's
identification testimony influenced the result of the trial:
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(1) Otero's “identifications **923  of the defendant were
key elements, if not the centerpiece, of the state's case”;
id.; (2) eyewitness identification evidence generally has
a powerful influence on a jury's deliberations; id. at
616, 47 A.3d 419; (3) Miano did not provide strong
independent evidence of the defendant's guilt because “her
testimony regarding the circumstances of the altercation
was confused and imprecise, her ability to observe the
events accurately was unclear, and her familiarity with
Otero together with her relationship with Robert Acevedo
reasonably could have put her objectivity in doubt for the
fact finders”; id. at 614, 47 A.3d 419; and *144  (4) the
state had relied on Otero's testimony in closing argument
to the jury. Id. at 616–17, 47 A.3d 419.


Judge Lavine dissented in part from the majority opinion
of the Appellate Court. He concluded that the trial
court properly had denied the defendant's motion to
suppress because Otero's out-of-court identification of
the defendant, although the product of a suggestive
police procedure, was admissible because it bore sufficient
indicia of reliability. See id. at 618, 629, 47 A.3d 419
(Lavine, J., concurring in part and dissenting in part).
Judge Lavine further concluded that, even if Otero's
identification testimony had been improperly admitted,
harmless error review of the state's use of that testimony
was not barred under Gordon because, inter alia, this court
had overruled Gordon 's rule of automatic reversal sub
silentio in State v. Milner, 206 Conn. 512, 536 n. 11, 539
A.2d 80 (1988). See State v. Artis, supra, 136 Conn.App.
at 632–33, 47 A.3d 419 (Lavine, J., concurring in part
and dissenting in part). Judge Lavine finally concluded
that the admission of Otero's testimony was harmless,
stating that, “[b]ecause the defendant was convicted for his
participation in the three-on-one altercation, and [Otero]
could not identify any of the individuals involved in
that altercation, the jury must have believed Miano's
testimony. Simply put, in light of the other evidence,
[Otero's] identification of the defendant as the assailant
in the one-on-one altercation provided only incidental
support for the defendant's conviction.” (Emphasis in
original.) Id. at 642, 47 A.3d 419 (Lavine, J., concurring in
part and dissenting in part).


On appeal to this court following our grant of
certification, the state first challenges the Appellate
Court's determination that the trial court improperly
had denied the defendant's motion to suppress Otero's
identification testimony. The state further contends that,


even if that identification testimony was improperly
admitted into evidence, we should expressly overrule
Gordon *145  and reverse the judgment of the Appellate
Court because the admission of Otero's testimony
was harmless error. Although it is a close question
as to whether Otero's out-of-court identification of
the defendant was reliable and, therefore, admissible,
despite the procedure by which the police obtained it—
a procedure that the state concedes was unnecessarily
suggestive—we need not decide that issue because, even
if we assume that Otero's identification testimony should
have been suppressed, the state's use of that testimony is
subject to harmless error review, and the state has proven
beyond a reasonable doubt that the admission of the


testimony was harmless. 8


**924  I


We first address the state's claim that we should overrule
State v. Gordon, supra, 185 Conn. at 419–20, 441 A.2d
119, insofar as it rejected harmless error analysis in favor
of a rule of per se reversibility in cases involving the
state's use of unreliable eyewitness identification evidence
that is the product of an unnecessarily suggestive police
procedure. According to the state, “[r]eversing convictions
based on harmless evidence creates, rather than corrects,
erroneous outcomes.... The harmless error doctrine
avoids wrongful convictions without giving *146  guilty
perpetrators the windfall of appellate reversal.” (Citations
omitted; emphasis in original.) The defendant urges us
to decline the state's request to reconsider and reject
our holding in Gordon because unreliable eyewitness
identification testimony is “extremely powerful evidence”
that invariably compromises the jury's fact-finding
function. We agree with the state that the introduction
of such testimony in violation of a defendant's right to
due process is not one of the rare instances of structural
error in which the automatic reversal of a conviction is
warranted.


[1]  [2]  [3]  Revisiting prior precedent implicates the
doctrine of stare decisis, which “counsels that a court
should not overrule its earlier decisions unless the most
cogent reasons and inescapable logic require it.... Stare
decisis is justified because it allows for predictability in the
ordering of conduct, it promotes the necessary perception
that the law is relatively unchanging, it saves resources and
it promotes judicial efficiency.... It is the most important
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application of a theory of decisionmaking consistency
in our legal culture and ... is an obvious manifestation
of the notion that decisionmaking consistency itself has
normative value.” (Internal quotation marks omitted.)
State v. Salamon, 287 Conn. 509, 519, 949 A.2d 1092
(2008).


[4]  [5]  [6]  [7]  [8]  Nevertheless, “[w]hen a previous
decision clearly creates injustice, the court should
seriously consider whether the goals of stare decisis are
outweighed, rather than dictated, by the prudential and
pragmatic considerations that inform the doctrine to
enforce a clearly erroneous decision.... The court must
weigh [the] benefits of [stare decisis] against its burdens
in deciding whether to overturn a precedent it thinks
is unjust.... It is more important that the court should
be right upon later and more elaborate consideration of
the cases than consistent with previous declarations....
Moreover, [e]xperience can and often does demonstrate
*147  that a rule, once believed sound, needs modification


to serve justice better.... Indeed, [i]f law is to have current
relevance, courts must have and exert the capacity to
change a rule of law when reason so requires.... In
accordance with these principles, we have not hesitated
to revisit and overrule our prior holdings, including prior
holdings applicable to criminal matters ... once we are
convinced that they were incorrect and unjust.” (Citations
omitted; internal quotation marks omitted.) Id. at 520–21,
949 A.2d 1092; see also Jaiguay v. Vasquez, 287 Conn. 323,
351 n. 22, 948 A.2d 955 (2008) ( “[s]tare decisis ... is neither
an end in itself nor an inexorable **925  command”). In
the present case, we must decide whether these principles
dictate either that we reaffirm our holding in Gordon or
that we overrule it.


In Gordon, a jury found the defendant, Mitchell Gordon,
guilty of sexual assault in the first degree and robbery in
the third degree predicated on, inter alia, the victim's out-
of-court identification of Gordon as her assailant shortly
after the incident, as well as her in-court identification
of him. See State v. Gordon, supra, 185 Conn. at 403–
404, 407, 417–19, 441 A.2d 119. On appeal to this court,
we concluded that the initial identification procedure,
pursuant to which officers informed the victim that
Gordon had been located near the scene of the crime
and displayed him alone in a room to the victim from
behind a one-way mirror at the police station, was
unnecessarily suggestive and that the identification was
unreliable. See id. at 414–18, 441 A.2d 119. We further


determined that the victim's in-court identification of
Gordon was not based on observation independent of the
highly suggestive out-of-court identification procedure.
See id. at 418–19, 441 A.2d 119. Finally, we rejected
the state's contention that the admission of the victim's
identifications was harmless error, stating: “Ordinarily the
burden of establishing that harm resulted from a trial
court error rests on the appellant.... However, there are
some constitutional *148  rights so basic to a fair trial
that their infraction can never be treated as harmless
error.... If error touches a less basic constitutional right,
we sometimes apply the harmless error exception, but only
sparingly, in a few, discrete circumstances....


“Thus we refuse to expand our harmless constitutional
error doctrine to the discrete circumstances of
unnecessarily suggestive and unreliable identifications,
the admission of which significantly impairs the truth
finding function of the jury.... Were we to do so
we would fail to correct negligent infractions of
constitutional rights and tempt some public officials to
overstep the law in their zeal to convict the guilty.
Some would yield to such temptation. The devastating
nature of both negligently and deliberately obtained,
unreliable eyewitness identifications would inevitably lead
to the conviction of innocent persons. Hence sound
judicial policy requires reversal whenever the erroneous
admission of an unnecessarily suggestive and unreliable
identification has violated a defendant's constitutional


rights.” 9  (Citations omitted; internal quotation marks
omitted.) Id. at 419–20, 441 A.2d 119.


[9]  [10]  Upon reexamination of Gordon, we conclude
that its reasoning is fundamentally flawed for two
reasons. First, our holding was based on the faulty
premise that harmless error review only applies “in
a few, discrete circumstances.” (Internal quotation
marks omitted.) Id. at 419, 441 A.2d 119. As we
explain hereinafter, automatic reversal, not harmless
error review, is the exceptional remedy for instances
of constitutional impropriety. Second, the state's use
of unreliable eyewitness identifications *149  resulting
from unduly suggestive police procedures is not one of
the rare circumstances necessitating a new trial, as such
identification evidence does not inevitably undermine the
integrity or legitimacy of the adjudicatory **926  process.
Rather, reviewing courts are fully capable of ascertaining
whether the admission of such tainted evidence, like the
improper admission of any other evidence, affected the
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fact finder's ultimate determination. Logic and reason
compel the conclusion, therefore, that appellate courts
should not reverse an otherwise trustworthy conviction
merely because it was based in part on improperly
obtained and unreliable eyewitness testimony, if the
state can establish that the erroneous admission of that
evidence was harmless.


[11]  [12]  [13]  [14]  [15]  Although the court in Gordon
concluded that harmless error review was applicable only
when a defendant's “less basic constitutional right [s]” are
infringed on; (internal quotation marks omitted) id. at
419, 441 A.2d 119; we agree with Judge Lavine that “the
legal landscape supporting the premise of the ... holding [in
Gordon ]—that, when a defendant's constitutional rights
have been violated, harmless error analysis is the exception
to the general rule, only to be used sparingly, in a few,
discrete circumstances; [id.]—has changed substantially
since Gordon was decided. As [this court] explained in
State v. Jenkins, 271 Conn. 165, [186–87] 856 A.2d 383
(2004): It is well settled that most improprieties, even
those of constitutional magnitude, can be harmless and,
therefore, do not require the reversal of a defendant's
conviction.... [T]he appellate harmless error doctrine is
rooted in that fundamental purpose of our criminal justice
system—to convict the guilty and acquit the innocent.
The harmless error doctrine recognizes the principle that
the central purpose of a criminal trial is to decide the
factual question of the defendant's guilt or innocence ...
and promotes public respect for the criminal process
by focusing on the underlying fairness *150  of the
trial rather than on the virtually inevitable presence of
immaterial error.... Accordingly, we forgo harmless error
analysis only in rare instances involving a structural defect
of constitutional magnitude.... Structural defect cases defy
analysis by harmless error standards because the entire
conduct of the trial, from beginning to end, is obviously
affected.... Arizona v. Fulminante, [499 U.S. 279, 309–10,
111 S.Ct. 1246, 113 L.Ed.2d 302 (1991) ]....


* * *


“Therefore, the statement in State v. Gordon, supra, 185
Conn. at 419, 441 A.2d 119, that Connecticut appellate
courts sometimes apply the harmless error exception,
but only sparingly, in a few, discrete circumstances,
lacks viability.” (Citations omitted; emphasis in original;
internal quotation marks omitted.) State v. Artis, supra,


136 Conn.App. at 635–37, 47 A.3d 419 (Lavine, J.,
concurring in part and dissenting in part); see also Rose
v. Clark, 478 U.S. 570, 579, 106 S.Ct. 3101, 92 L.Ed.2d
460 (1986) (“if the defendant had counsel and was tried
by an impartial adjudicator, there is a strong presumption
that any other errors that may have occurred are subject
to harmless-error analysis”).


As Judge Lavine explained, the court's assertion in Gordon
that appellate courts infrequently apply the harmless
error doctrine to constitutional violations is an inaccurate
statement of the law, at least as that law has developed
since Gordon was decided. In view of the fact that our
holding in Gordon is founded on a flawed premise, we must
determine whether that holding nevertheless is sustainable
on the ground that the admission of unnecessarily
suggestive and unreliable eyewitness identifications is one
of the rare forms of structural error to which harmless
error review does not apply. As we now explain, the
improper admission of such evidence does not constitute
structural error.


**927  [16]  [17]  [18]  [19]  *151  We previously
have stated that structural defect cases “contain a
defect affecting the framework within which the trial
proceeds, rather than simply an error in the trial
process itself.... Such errors infect the entire trial
process ... and necessarily render a trial fundamentally
unfair.... Put another way, these errors deprive defendants
of basic protections without which a criminal trial
cannot reliably serve its function as a vehicle for
[the] determination of guilt or innocence ... and no
criminal punishment may be regarded as fundamentally
fair.” (Citations omitted; internal quotation marks
omitted.) State v. Jenkins, supra, 271 Conn. at 187,
856 A.2d 383. Thus, “when the consequences of
the deprivation of the defendant's constitutional right
are necessarily unquantifiable and indeterminate, [the
deprivation of that right] unquestionably qualifies as
structural error.” (Internal quotation marks omitted.)
State v. Lopez, 271 Conn. 724, 738, 859 A.2d 898 (2004).
“A structural error creates a defect in the trial mechanism
such that, while it is virtually impossible to pinpoint
the exact harm, it remains abundantly clear that the
trial process was flawed significantly. For this reason,
[e]rrors of this magnitude are per se prejudicial and require
that the underlying conviction be vacated.” (Emphasis
added; internal quotation marks omitted.) Id. at 739, 859
A.2d 898. Examples of such structural errors include,
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among others, racial discrimination in the selection of a
grand jury or petit jury and the denial of a defendant's
right to counsel, right to a public trial, or right to self-
representation. See, e.g., Batson v. Kentucky, 476 U.S.
79, 100, 106 S.Ct. 1712, 90 L.Ed.2d 69 (1986) (racial
discrimination in selection of petit jury); Vasquez v.
Hillery, 474 U.S. 254, 263–64, 106 S.Ct. 617, 88 L.Ed.2d
598 (1986) (racial discrimination in selection of grand
jury); Waller v. Georgia, 467 U.S. 39, 49 n. 9, 104 S.Ct.
2210, 81 L.Ed.2d 31 (1984) (denial of right to public
trial); *152  Faretta v. California, 422 U.S. 806, 836, 95
S.Ct. 2525, 45 L.Ed.2d 562 (1975) (denial of right to self-
representation); Gideon v. Wainwright, 372 U.S. 335, 344–
45, 83 S.Ct. 792, 9 L.Ed.2d 799 (1963) (denial of right to
counsel); see also Tumey v. Ohio, 273 U.S. 510, 535, 47
S.Ct. 437, 71 L.Ed. 749 (1927) (denial of right to impartial
judge).


[20]  Another example of structural error, namely,
instructional error concerning the reasonable doubt
standard, is illustrative. As the United States Supreme
Court explained in Sullivan v. Louisiana, 508 U.S. 275,
113 S.Ct. 2078, 124 L.Ed.2d 182 (1993), the “right to
a jury verdict of guilt beyond a reasonable doubt is ...
a basic protection [the] precise effects [of which] are
unmeasurable, but without which a criminal trial cannot
reliably serve its function....” (Citation omitted; internal
quotation marks omitted.) Id. at 281, 113 S.Ct. 2078.
The court further stated that an incorrect definition of
reasonable doubt in a jury instruction “vitiates all the
jury's findings. A reviewing court can only engage in
pure speculation—its view of what a reasonable jury
would have done. And when it does that, the wrong
entity judge[s] the defendant guilty.” (Emphasis omitted;
internal quotation marks omitted.) Id. Accordingly, the
court concluded that “[t]he deprivation of [the] right
[to a jury verdict of guilty beyond a reasonable doubt],
with consequences that are necessarily unquantifiable
and indeterminate, unquestionably qualifies as structural
error.” (Internal quotation marks omitted.) Id. at 281–82,
113 S.Ct. 2078.


In reaching its conclusion, the court in Sullivan
distinguished improper reasonable doubt instructions
from “errors [that] occur during the presentation of the
case to the jury, and [that] may therefore be quantitatively
assessed in the context of **928  other evidence
presented....” (Citation omitted; internal quotation marks
omitted.) Id. at 281, 113 S.Ct. 2078. When this type


of impropriety occurs, the defendant's conviction will
not be reversed if the state demonstrates, in light of
independent evidence establishing the defendant's guilt,
that the violation *153  of the defendant's constitutional
right was harmless beyond a reasonable doubt. See, e.g.,
State v. Mitchell, 296 Conn. 449, 459–60, 996 A.2d 251
(2010). As we discussed previously, most constitutional
violations are subject to such harmless error review. See,
e.g., Moore v. Illinois, 434 U.S. 220, 232, 98 S.Ct. 458,
54 L.Ed.2d 424 (1977) (harmless error review applies to
admission of pretrial identification in violation of right
to counsel); Milton v. Wainwright, 407 U.S. 371, 377–
78, 92 S.Ct. 2174, 33 L.Ed.2d 1(1972) (admission of
postindictment confession in violation of right to counsel
subject to harmless error review); Chambers v. Maroney,
399 U.S. 42, 53, 90 S.Ct. 1975, 26 L.Ed.2d 419 (1970)
(admission of evidence in violation of fourth amendment
does not warrant reversal if it was harmless); Harrington
v. California, 395 U.S. 250, 252–54, 89 S.Ct. 1726, 23
L.Ed.2d 284 (1969) (no reversal required when admission
of evidence in violation of right to confront witnesses
constituted harmless error); State v. Mitchell, supra, at
459, 996 A.2d 251 (harmless error doctrine applies to
admission of statements taken in violation of Miranda
v. Arizona, 384 U.S. 436, 86 S.Ct. 1602, 16 L.Ed.2d 694
[1966] ).


The state's use of an unreliable eyewitness identification
that was the product of an unnecessarily suggestive
procedure does not infect or permeate the entire trial
process in the same manner as structural errors do;
rather, the use of such evidence simply results in the
introduction of additional, albeit improper, evidence into
the proceedings. A reviewing court can examine the
relative weight and import of such evidence to determine
whether it may have influenced the jury's verdict in light
of the other evidence adduced by the state. Furthermore,
we reject the defendant's contention that the highly
persuasive nature of eyewitness identification evidence
mandates the conclusion that its improper admission is
tantamount to structural error in that harmless error
analysis would be an inadequate remedy *154  for
the due process violation. On the contrary, even the
unconstitutional admission of a defendant's involuntary
confession, which “is probably the most probative and
damaging evidence that can be admitted against him”;
Arizona v. Fulminante, supra, 499 U.S. at 296, 111 S.Ct.
1246; is subject to harmless error review. Id. at 295–96,
111 S.Ct. 1246. In sum, we see no reason to treat the



http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986122459&pubNum=0000708&originatingDoc=Ie393b2b053de11e4b86bd602cb8781fa&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986122459&pubNum=0000708&originatingDoc=Ie393b2b053de11e4b86bd602cb8781fa&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986102145&pubNum=0000708&originatingDoc=Ie393b2b053de11e4b86bd602cb8781fa&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986102145&pubNum=0000708&originatingDoc=Ie393b2b053de11e4b86bd602cb8781fa&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986102145&pubNum=0000708&originatingDoc=Ie393b2b053de11e4b86bd602cb8781fa&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1984124683&pubNum=0000708&originatingDoc=Ie393b2b053de11e4b86bd602cb8781fa&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1984124683&pubNum=0000708&originatingDoc=Ie393b2b053de11e4b86bd602cb8781fa&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1975129837&pubNum=0000708&originatingDoc=Ie393b2b053de11e4b86bd602cb8781fa&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1975129837&pubNum=0000708&originatingDoc=Ie393b2b053de11e4b86bd602cb8781fa&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1963125313&pubNum=0000708&originatingDoc=Ie393b2b053de11e4b86bd602cb8781fa&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1963125313&pubNum=0000708&originatingDoc=Ie393b2b053de11e4b86bd602cb8781fa&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1927124409&pubNum=0000708&originatingDoc=Ie393b2b053de11e4b86bd602cb8781fa&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1927124409&pubNum=0000708&originatingDoc=Ie393b2b053de11e4b86bd602cb8781fa&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993113763&pubNum=0000708&originatingDoc=Ie393b2b053de11e4b86bd602cb8781fa&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993113763&pubNum=0000708&originatingDoc=Ie393b2b053de11e4b86bd602cb8781fa&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993113763&pubNum=0000708&originatingDoc=Ie393b2b053de11e4b86bd602cb8781fa&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993113763&pubNum=0000708&originatingDoc=Ie393b2b053de11e4b86bd602cb8781fa&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993113763&pubNum=0000708&originatingDoc=Ie393b2b053de11e4b86bd602cb8781fa&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993113763&pubNum=0000708&originatingDoc=Ie393b2b053de11e4b86bd602cb8781fa&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2022129376&pubNum=0000162&originatingDoc=Ie393b2b053de11e4b86bd602cb8781fa&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2022129376&pubNum=0000162&originatingDoc=Ie393b2b053de11e4b86bd602cb8781fa&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1978145394&pubNum=0000708&originatingDoc=Ie393b2b053de11e4b86bd602cb8781fa&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1978145394&pubNum=0000708&originatingDoc=Ie393b2b053de11e4b86bd602cb8781fa&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1972127164&pubNum=0000708&originatingDoc=Ie393b2b053de11e4b86bd602cb8781fa&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1972127164&pubNum=0000708&originatingDoc=Ie393b2b053de11e4b86bd602cb8781fa&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1970134253&pubNum=0000708&originatingDoc=Ie393b2b053de11e4b86bd602cb8781fa&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1970134253&pubNum=0000708&originatingDoc=Ie393b2b053de11e4b86bd602cb8781fa&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1969133000&pubNum=0000708&originatingDoc=Ie393b2b053de11e4b86bd602cb8781fa&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1969133000&pubNum=0000708&originatingDoc=Ie393b2b053de11e4b86bd602cb8781fa&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1969133000&pubNum=0000708&originatingDoc=Ie393b2b053de11e4b86bd602cb8781fa&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2022129376&pubNum=0000162&originatingDoc=Ie393b2b053de11e4b86bd602cb8781fa&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2022129376&pubNum=0000162&originatingDoc=Ie393b2b053de11e4b86bd602cb8781fa&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1966131580&pubNum=0000708&originatingDoc=Ie393b2b053de11e4b86bd602cb8781fa&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1966131580&pubNum=0000708&originatingDoc=Ie393b2b053de11e4b86bd602cb8781fa&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1966131580&pubNum=0000708&originatingDoc=Ie393b2b053de11e4b86bd602cb8781fa&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991059720&pubNum=0000708&originatingDoc=Ie393b2b053de11e4b86bd602cb8781fa&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991059720&pubNum=0000708&originatingDoc=Ie393b2b053de11e4b86bd602cb8781fa&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991059720&pubNum=0000708&originatingDoc=Ie393b2b053de11e4b86bd602cb8781fa&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991059720&pubNum=0000708&originatingDoc=Ie393b2b053de11e4b86bd602cb8781fa&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)





State v. Artis, 314 Conn. 131 (2014)


101 A.3d 915


 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 9


improper admission of eyewitness identification evidence
as structural error because it simply is not error of a
structural nature. We also see no reason to treat the
admission of such evidence as qualitatively different,
for purposes of harmless error review, from any other
improperly admitted evidence. Moreover, it is significant
that, because of the constitutional magnitude of the error,
the burden falls on the state to prove that the admission
of the tainted identification was harmless beyond a
reasonable doubt. See, e.g., State v. Rose, 305 Conn. 594,
625–26, 46 A.3d 146 (2012). Therefore, if there is any
reasonable doubt that the admission of the identification
was harmful, the defendant will be entitled to a new trial.


This conclusion accords with the view of federal and
sister state courts, which uniformly apply harmless
error analysis to claims that the admission of
an unnecessarily suggestive and unreliable eyewitness
identification deprived a defendant of a fair trial. See, e.g.,
Manson v. Brathwaite, supra, 432 U.S. at 118 n. *, 97 S.Ct.
2243 (Stevens, J., concurring); Commonwealth **929  v.
Jones, 423 Mass. 99, 105–106, 666 N.E.2d 994 (1996);
State v. Van Egmond, 206 Neb. 356, 359, 293 N.W.2d 74
(1980); People v. Johnson, 80 N.Y.2d 798, 799, 599 N.E.2d
682, 587 N.Y.S.2d 278 (1992); State v. Souza, 110 R.I.
261, 268–69, 292 A.2d 214 (1972). Indeed, the defendant
has not identified a single case other than Gordon, and
our research has not disclosed one, in which a court has
held that the improper admission of such identification
evidence is a type of structural error requiring per se
reversal. Indeed, this court never has applied Gordon to
grant an automatic *155  reversal of a conviction in a case
involving eyewitness identification testimony, the use of
which violated principles of due process. On the contrary,
since our decision in Gordon, we have indicated that
harmless error review would apply in such circumstances.
State v. Milner, supra, 206 Conn. at 536 n. 11, 539 A.2d 80.


[21]  It appears that our holding in Gordon may have
been predicated on policy considerations above and
beyond any constitutional requirements. See State v.
Gordon, supra, 185 Conn. at 420, 441 A.2d 119 (“sound
judicial policy requires reversal [of a conviction] whenever
the erroneous admission of an unnecessarily suggestive
and unreliable identification has violated a defendant's
constitutional rights”). To the extent that Gordon rests on
such independent policy concerns, we are not persuaded
that they outweigh the policy favoring harmless error
review. As we have recognized, “[a] criminal trial is a


search for truth”; (internal quotation marks omitted)
State v. Morales, 232 Conn. 707, 723, 657 A.2d 585
(1995); and, when the state's improper use of inadmissible
evidence, including unreliable eyewitness identification
testimony, does not impair that truth-seeking function
—that is, when there is no reasonable possibility that
the result of the trial would have been different without
that evidence—preservation of the defendant's conviction
serves the strong public interest in convicting the guilty
without unfairly prejudicing the defendant.


We acknowledge the powerful effect that eyewitness
identification testimony has on juries and recognize that
the improper admission of that evidence will constitute
harmful error in many instances, particularly when there
is no other such eyewitness identification testimony. See,
e.g., Watkins v. Sowders, 449 U.S. 341, 352, 101 S.Ct.
654, 66 L.Ed.2d 549 (1981) (Brennan, J., dissenting) (“
‘[E]yewitness testimony is likely to be believed by jurors,
especially when it is offered with a *156  high level of
confidence, even though the accuracy of an eyewitness and
the confidence of that witness may not be related to one
another at all. All the evidence points rather strikingly
to the conclusion that there is almost nothing more
convincing than a live human being who takes the stand,
points a finger at the defendant, and says “That's the one!”
’ ” [Emphasis omitted.] ). Nevertheless, the improper use
of eyewitness identification testimony does not implicate
the structural integrity of a trial, and we cannot say that
such testimony is always so powerful and prejudicial,
considering that testimony in light of the other evidence,
that harmless error review is necessarily inadequate to


safeguard the defendant's right to a fair trial. 10  For these
reasons, **930  we improperly concluded otherwise in


Gordon, which we hereby overrule. 11


II


Having concluded that harmless error review applies
to the admission of unreliable eyewitness identifications
*157  that are the product of unnecessarily suggestive


procedures, we now must determine whether the
purportedly improper admission of Otero's identification
testimony was harmless beyond a reasonable doubt. The
state maintains that the testimony was indeed harmless
because Miano's testimony, including her identification of
the defendant, with whom she was acquainted, provided
strong, independent evidence of the defendant's guilt.
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The state further argues that Otero's identification of
the defendant as the man with whom he had engaged
in a fistfight before being stabbed did not influence
the jury's finding of guilt because Otero specifically
“disclaimed any knowledge of whether the defendant
participated in the assault for which he was convicted,”
and, therefore, the jury, in finding the defendant guilty
of accessory to assault in the first degree by means
of a dangerous instrument, must have relied solely on
Miano's identification of the defendant as one of the
three individuals who accosted Otero while he was on
the ground. The defendant maintains that the state's
reliance on Miano's testimony as proof of harmlessness
is misplaced because Miano was biased against the
defendant, her testimony was “imprecise and confused,”
her ability to observe accurately was questionable, and she
acknowledged that she was under the influence of alcohol
on the evening of the incident. We agree with the state.


The following additional facts are relevant to our
resolution of this issue. At trial, Otero testified that, after
being knocked to the ground, he was assaulted by three
or four individuals and that, although he was unable to
see any of his assailants, he heard Miano telling them to
stop. He further stated that he had had no contact with
Miano since the night of the assault. Miano also testified
as to what she had observed that *158  evening, stating
that Robert Acevedo, her boyfriend at the time, drove her,
Anna Acevedo and the defendant, who was dating Anna
Acevedo, to Club NV at around 11 p.m. At that time,
she had known the defendant for approximately one to
two months, through her friendship with Anna Acevedo.
After leaving Club NV, Miano briefly spoke to Otero
while she, Anna Acevedo, and Robert Acevedo were in
Robert Acevedo's car waiting for the defendant. Miano
testified that, although she had been “tipsy” earlier from
consuming two or three alcoholic beverages, **931  her
vision and hearing were not impaired after she left Club
NV.


As Otero was walking away from Robert Acevedo's
vehicle, Robert Acevedo, who Miano believed was upset
with Otero for having spoken to her, attempted to strike
Otero with his vehicle. The defendant then arrived and,
after briefly entering the car, left to confront Otero.
Miano, who was distracted by her cell phone, was not
aware of the resulting scuffle until she saw the defendant
pushing Otero while they were standing in front of
the vehicle. At this point, Robert Acevedo and Anna


Acevedo got out of the vehicle. As soon as Miano
noticed that Otero had fallen to the ground, she also
exited the vehicle. Miano then observed Robert Acevedo,
Anna Acevedo, and the defendant fighting with Otero,
although she acknowledged that she never saw any of
them actually strike Otero. Miano also testified that, as
she was attempting to pull Anna Acevedo off of Otero
and help him stand up, police officers approached the
scene. Miano, Robert Acevedo, Anna Acevedo, and the
defendant then quickly returned to the vehicle, and Robert
Acevedo drove to Miano's house. Soon thereafter, Miano
ceased all contact with the Acevedos and the defendant.
Finally, Miano testified that she initially had avoided
the police when they sought her assistance in connection
with their investigation of the incident because she feared
that Robert *159  Acevedo, the defendant, or one of his
friends might harm her or her children if she did so.


[22]  [23]  [24]  [25]  The principles governing our review
of the state's claim are well established. “[W]hether an
error is harmful depends on its impact on the trier of
fact and the result of the case.... This court has held
in a number of cases that when there is independent
overwhelming evidence of guilt, a constitutional error
would be rendered harmless beyond a reasonable doubt....
When an [evidentiary] impropriety is of constitutional
proportions, the state bears the burden of proving that
the error was harmless beyond a reasonable doubt.... [W]e
must examine the impact of the evidence on the trier of
fact and the result of the trial.... If the evidence may have
had a tendency to influence the judgment of the jury,
it cannot be considered harmless.... That determination
must be made in light of the entire record [including the
strength of the state's case without the evidence admitted
in error].” (Internal quotation marks omitted.) State v.
Mangual, 311 Conn. 182, 214–15, 85 A.3d 627 (2014).


As we noted previously, the defendant was convicted
of being an accessory to assault in the first degree by
means of a dangerous instrument. A person is an accessory
to assault in the first degree by means of a dangerous
instrument when he has the specific intent to cause serious
physical injury to an individual and solicits, requests,
commands, importunes or intentionally aids another
person, who, using a dangerous instrument, causes serious
injury to that individual while also possessing the specific
intent to do so. See General Statutes §§ 53a–59 (a)(1) and
53a–8 (a); see also State v. Williams, 237 Conn. 748, 754,
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679 A.2d 920 (1996) (discussing intent element of § 53a–
59 [a][1] ).


[26]  Applying these principles to the present case,
we conclude that, even if the admission of Otero's
identification *160  testimony was improper, such
testimony was harmless in light of Miano's independent
identification of the defendant, whom she knew, as
the individual who initially had confronted Otero and,
more importantly, as one of the three individuals who
subsequently assaulted Otero while he was on the ground.
In contrast, Otero merely identified the defendant, a
stranger to him, as the man with whom he initially **932
had engaged in a fist-fight; Otero specifically disclaimed
any knowledge of the identity of the individuals who
assaulted him after he was knocked to the ground.
Consequently, in finding the defendant guilty of accessory
to assault in the first degree by means of a dangerous
instrument, the jury must have credited the testimony of


Miano, 12  who drove with the defendant to and from
Club NV and had known him socially for one to two
months. Accordingly, it is highly unlikely that Otero's
identification of the defendant as the man with whom he
had a brief fistfight had any effect on the jury's finding of
guilt with respect to the charge of assault in the first degree
as an accessory. Cf. State v. Mitchell, supra, 296 Conn.
at 462–63, 996 A.2d 251 (purportedly improper admission
of defendant's statements into evidence was harmless
error because statements were of limited probative value
and victim identified defendant); State v. Dupigney,
78 Conn.App. 111, 120–22, 826 A.2d 241 (admission
of evidence identifying defendant as shooter, even if
improper, was nevertheless harmless beyond reasonable
doubt because, inter alia, three independent witnesses also


identified defendant *161  as shooter), cert. denied, 266
Conn. 919, 837 A.2d 801 (2003).


Although the state, during closing argument, mentioned
Otero's identification of the defendant, the state also
argued to the jury that Miano's testimony alone was more
than sufficient to establish that the defendant was one of
the individuals who had surrounded and then assaulted
Otero. Moreover, the state relied heavily on Miano's
identification of the defendant in arguing that the state
had proven the defendant's guilt beyond a reasonable
doubt. Finally, defense counsel cross-examined Otero
extensively and impeached him through the testimony of
Bilbo, the police officer who directly contradicted Otero's
claim that he made a definitive out-of-court identification
of the defendant.


We conclude, therefore, that, even if the defendant's due
process rights were violated by the state's use of Otero's
identification testimony, the admission of that evidence
was harmless beyond a reasonable doubt. Accordingly, we
agree with the state that the defendant's conviction should
be affirmed.


The judgment of the Appellate Court is reversed and the
case is remanded to that court with direction to affirm the
judgment of the trial court.


In this opinion the other justices concurred.


All Citations


314 Conn. 131, 101 A.3d 915


Footnotes
1 The trial court imposed a total effective sentence of nine years imprisonment, to run concurrently with the term remaining


on a preexisting sentence, followed by eight years of special parole. State v. Artis, 136 Conn.App. 568, 575, 47 A.3d
419 (2012).


2 In Manson v. Brathwaite, supra, 432 U.S. at 98, 97 S.Ct. 2243, the United States Supreme Court held that the admission
of an eyewitness' out-of-court identification, obtained as a result of an unnecessarily suggestive identification procedure,
that is, a procedure that is both suggestive and not justified by exigent circumstances, violates a defendant's right to due
process under the federal constitution when “the ‘indicators of [a witness'] ability to make an accurate identification’ are
‘outweighed by the corrupting effect’ of law enforcement suggestion....” Perry v. New Hampshire, ––– U.S. ––––, 132
S.Ct. 716, 725, 181 L.Ed.2d 694 (2012), quoting Manson v. Brathwaite, supra, at 116, 97 S.Ct. 2243. Furthermore, an
in-court identification by an eyewitness whose out-of-court identification was unreliable as a result of an unnecessarily
suggestive identification procedure also is inadmissible unless it “is purged of the taint of the defective pretrial procedure
by establishment of the fact that it is based [on] disassociated and independent observation.” State v. Smith, 165 Conn.
680, 685, 345 A.2d 41 (1974).
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3 Robert Acevedo and Anna Acevedo also were charged in separate cases. Robert Acevedo pleaded guilty to conspiracy
to commit assault in the first degree and was sentenced to five years imprisonment. Anna Acevedo pleaded guilty to
assault in the third degree, reckless endangerment in the first degree, unlawful restraint in the second degree, threatening
in the second degree and breach of the peace in the second degree, and received a suspended sentence.


4 “Later in the trial, Miano testified that Hershey was the street name for Robert Acevedo, who she said had been her
boyfriend at the time of the incident and the operator of the car that nearly struck Otero.” State v. Artis, supra, 136
Conn.App. at 590 n. 17, 136 Conn.App. 568.


5 In Manson v. Brathwaite, supra, 432 U.S. at 98, 97 S.Ct. 2243, the court identified the following nonexclusive list of factors
that are relevant to a determination of whether, under the totality of the circumstances, an out-of-court identification
resulting from an unnecessarily suggestive police procedure is nevertheless reliable: “[T]he opportunity of the witness
to view the criminal at the time of the crime, the witness' degree of attention, the accuracy of his prior description
of the criminal, the level of certainty demonstrated at the confrontation, and the time between the crime and the
confrontation.” Id. at 114, 97 S.Ct. 2243. The trial court expressly considered these factors in reaching its conclusion that
Otero's identification of the defendant was reliable even though the police had employed an unnecessarily suggestive
identification procedure.


6 The defendant also raised a claim of evidentiary insufficiency with respect to the charge of accessory to assault in the
first degree. See State v. Artis, supra, 136 Conn.App. at 575, 47 A.3d 419. The Appellate Court rejected this claim; id.
at 585, 47 A.3d 419; which is not at issue in the present appeal.


7 See footnote 5 of this opinion.


8 In support of its claim that the Appellate Court incorrectly concluded that Otero's identification of the defendant was
unreliable, the state argues that the Appellate Court improperly substituted its own judgment concerning the weight to
be afforded the various factors relevant to the reliability of Otero's identification. The state also provides an extensive
analysis in explaining why, in its view, this court should take a cautious approach with respect to the utility of social
science research on the subject of eyewitness identifications. See, e.g., United States v. Johnson, 745 F.3d 227, 228
(7th Cir.2014) (although “th[e] court has suggested that police show photographs sequentially rather than as part of an
array ... [s]ome recent research has called into question the view that sequential presentation of photographs is superior
to photo[graphic] spreads” [citations omitted] ). We do not address this issue, however, in view of our conclusion that,
even if Otero's identification testimony should have been excluded as unreliable, its admission was harmless.


9 Justice Anthony J. Armentano, joined by Justice Arthur H. Healey, dissented in part in Gordon on the ground that the
improper admission of eyewitness identification testimony should be subject to harmless error analysis and that the
improperly admitted identification testimony in that case was harmless beyond a reasonable doubt. See State v. Gordon,
supra, 185 Conn. at 426, 441 A.2d 119 (Armentano, J., concurring in part and dissenting in part).


10 Judge Lavine provided the following persuasive illustration of this point: “For example, imagine a bank robbery case in
which the out-of-court identification made by a teller is unnecessarily suggestive and unreliable but is admitted at trial.
The bank robber is clearly depicted on [a video recording]; he is found outside the bank in possession of marked bills; his
mother testifies that he admitted to her that he robbed the bank; five independent witnesses who were inside the bank
identify him and he confesses on television. Under Gordon, harmless error analysis would not be available following a
conviction of the bank robber, and [a reviewing] court would be required to reverse the conviction.” State v. Artis, supra,
136 Conn.App. at 634 n. 15, 47 A.3d 419 (Lavine, J., concurring in part and dissenting in part).


11 The defendant also asserts that we should not overrule Gordon because “[t]here is no deterrent effect when an appellate
court, having concluded that [an identification] procedure was unnecessarily suggestive, and the identification unreliable,
nevertheless upholds the conviction under the harmless error doctrine.” We disagree. The suppression of unnecessarily
suggestive and unreliable identifications is sufficient to deter police overreaching in the same manner and to the same
extent that the suppression of improperly obtained confessions, the admission of which also is reviewed for harmless
error, adequately deters police coercion. See Arizona v. Fulminante, supra, 499 U.S. at 295–96, 111 S.Ct. 1246.
Moreover, harmless error analysis creates no incentive for law enforcement officers to overstep the law, as such officials
cannot know whether their actions subsequently will be deemed harmless.


12 The defendant's contention that “the jury could have reasonably doubted [Miano's] objectivity” because she was “friends
with Otero and intervened in the scuffle to pull Anna [Acevedo] off of him” is belied by the record. At trial, Miano stated that
she briefly had encountered Otero, who was a friend of the father of her children, only twice in her life prior to seeing him
at Club NV on the night of the assault, and Otero testified that he and Miano had not been in contact since then. Indeed,
Miano even forgot Otero's last name during her testimony. Suffice it to say that the record is devoid of any evidence that
Miano was biased against the defendant as a result of her extremely attenuated relationship with Otero.
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Synopsis
Background: Defendant was convicted by a jury in
the Superior Court, Pasquotank County, Clifton W.
Everett, Jr., J., of first-degree murder and robbery with
a dangerous weapon. Defendant appealed. The Court of
Appeals, 196 N.C.App. 438, 675 S.E.2d 103, affirmed.
Defendant appealed.


[Holding:] The Supreme Court, Brady, J., held that trial
court error in failing to instruct the jury that in order to
find defendant guilty of felony murder it had to find that
defendant was the killer and that defendant's acts were the
proximate cause of the victim's death was harmless.


Affirmed.


Edmunds, J., filed an opinion concurring in part and
dissenting in part in which Parker, C.J., and Timmons–
Goodson, J., joined.


**867  Appeal pursuant to N.C.G.S. § 7A–30(2) from
the decision of a divided panel of the Court of Appeals,
196 N.C.App. 438, 675 S.E.2d 103 (2009), finding no
prejudicial error in a trial that resulted in judgments
entered on 20 September 2006 by Judge Clifton W.
Everett, Jr. in Superior Court, Pasquotank County. Heard
in the Supreme Court 10 September 2009.


NOTES FROM THE OFFICIAL REPORTER


1. Criminal Law-instructions-elements of crime omitted-
harmless error review


The trial court's omission of elements of a crime in its
recitation of jury instructions is not structural error but is
reviewed under the harmless error test.


2. Homicide-felony murder-instructions-omissions-
harmless error


Any error in the instructions for felony murder was
harmless where the trial court did not give an explicit
instruction requiring the jury to find beyond a reasonable
doubt that defendant was the killer or that defendant's
acts proximately caused the victim's death, but, in the
context of the entire charge, the trial court informed jurors
of the two elements of felony murder and instructed on
the underlying felonies of burglary and robbery with a
dangerous weapon, and the evidence was overwhelming
that defendant caused the victim's death. There was
no reasonable possibility of a different outcome with
complete instructions.


Attorneys and Law Firms


Roy Cooper, Attorney General, by Steven M. Arbogast,
Special Deputy Attorney General, for the State.


Staples S. Hughes, Appellate Defender, by Benjamin
Dowling–Sendor, Assistant Appellate Defender, for
defendant-appellant.


Opinion


BRADY, Justice.


*842  In Neder v. United States, 527 U.S. 1, 119 S.Ct.
1827, 144 L.Ed.2d 35 (1999), the Supreme Court of the
United States applied harmless error analysis to the trial
court's instructional omission of elements of a crime.
We apply the harmless error standard from Neder to
defendant's challenge under Article I, Section 24 of the
North Carolina Constitution and conclude that the trial
court's instructional error in the present case was harmless
beyond a reasonable doubt. We therefore affirm the
decision of the Court of Appeals.


The State's evidence at trial tended to show that on the
afternoon of 1 March 2004, defendant, along with Markie



https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I329e01d82de911dfae65b23e804c3c12&transitionType=Document&originationContext=docHeaderFlag&contextData=(sc.Search)

https://1.next.westlaw.com/Document/I134f794f6f9211e28a21ccb9036b2470/View/FullText.html?navigationPath=RelatedInfo%2Fv4%2Fkeycite%2Fnav%2F%3Fguid%3DI134f794f6f9211e28a21ccb9036b2470%26ss%3D2021527387%26ds%3D2029793970&listSource=RelatedInfo&list=NegativeCitingReferences&rank=0&originationContext=docHeader&transitionType=NegativeTreatment&contextData=%28sc.Search%29

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0228344601&originatingDoc=I329e01d82de911dfae65b23e804c3c12&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0228344601&originatingDoc=I329e01d82de911dfae65b23e804c3c12&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2018636645&pubNum=711&originatingDoc=I329e01d82de911dfae65b23e804c3c12&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0262925501&originatingDoc=I329e01d82de911dfae65b23e804c3c12&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0126614401&originatingDoc=I329e01d82de911dfae65b23e804c3c12&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0107329901&originatingDoc=I329e01d82de911dfae65b23e804c3c12&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0171843801&originatingDoc=I329e01d82de911dfae65b23e804c3c12&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0171843801&originatingDoc=I329e01d82de911dfae65b23e804c3c12&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000037&cite=NCSTS7A-30&originatingDoc=I329e01d82de911dfae65b23e804c3c12&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_58730000872b1

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2018636645&pubNum=711&originatingDoc=I329e01d82de911dfae65b23e804c3c12&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0286809701&originatingDoc=I329e01d82de911dfae65b23e804c3c12&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0107045301&originatingDoc=I329e01d82de911dfae65b23e804c3c12&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0391267501&originatingDoc=I329e01d82de911dfae65b23e804c3c12&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0391267501&originatingDoc=I329e01d82de911dfae65b23e804c3c12&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0262925501&originatingDoc=I329e01d82de911dfae65b23e804c3c12&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999137124&pubNum=708&originatingDoc=I329e01d82de911dfae65b23e804c3c12&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999137124&pubNum=708&originatingDoc=I329e01d82de911dfae65b23e804c3c12&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999137124&originatingDoc=I329e01d82de911dfae65b23e804c3c12&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000037&cite=NCCNARTIS24&originatingDoc=I329e01d82de911dfae65b23e804c3c12&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000037&cite=NCCNARTIS24&originatingDoc=I329e01d82de911dfae65b23e804c3c12&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)





State v. Bunch, 363 N.C. 841 (2010)


689 S.E.2d 866


 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 2


Riddick, Torando Simpson, Robert Hall, and Carl Scales,
II met at the apartment of Crystal Wyatt in Elizabeth
City, North Carolina. During the meeting, Hall devised a
plan for the group to commit a robbery. All five men then
dressed in dark clothing and masks that Hall created from
a cut-up black T–shirt. After changing clothes, defendant
and Scales drove to Scales's mobile home to retrieve
a shotgun belonging to Scales's cousin, Julius Miller.
Shortly thereafter, the five men met in the vicinity of the
Robinson Funeral Home and traveled in Scales's Cadillac
to the victims' Elizabeth City neighborhood. While the
men drove around the block to familiarize themselves
with the area, Hall pointed to the target residence, 1322
South Williams Circle. After parking the vehicle one
street over from the target residence, Scales opened the
trunk, and defendant retrieved the shotgun. Scales gave
defendant two shotgun shells. Simpson exited the vehicle
and approached the back of the house with a nine-
millimeter Ruger handgun that Hall had provided him. All
five men initially walked to the rear of the residence, but
Scales and Hall left shortly thereafter.


James Arthur Bowen, Richard Preston Hewlin, Jr., and
the murder victim Brian Jarrod Pender lived at 1322
South Williams Circle. Between 9:30 p.m. and 10:00 p.m.,
Hewlin walked outside to his vehicle. Upon Hewlin's
return to the house, Simpson emerged from the corner
of the garage and pressed a pistol into Hewlin's chest.
Simpson shoved Hewlin into the house. After ordering
Bowen to sit on a couch and Pender to lie down on the
floor, Simpson walked Hewlin into the hallway.


Thereafter, Riddick, followed by defendant, entered the
house. Both of the surviving victims testified that the
third perpetrator, which additional testimony revealed to
be defendant, entered the residence wielding a shotgun
and then stood over or knelt on *843  Pender with
the shotgun's barrel pointed at the back of Pender's
head. Simpson then ordered Riddick and defendant to
collect the victims' cell phones. The three perpetrators also
searched through the pockets of all three victims and stole
approximately sixty-five dollars. After Simpson stated,
“[T]hat's all we are going to get,” Bowen saw defendant
**868  “rack” the shotgun. Immediately thereafter the


shotgun fired. Defendant then left the residence with the
other two perpetrators.


On 29 March 2004, defendant was indicted for first-degree
murder and robbery with a dangerous weapon arising


from a home invasion. Defendant was tried capitally at
the 11 September 2006 criminal session of Superior Court,
Pasquotank County. At trial, the trial court instructed
on felony murder as follows: “[T]he State must prove
three [3] things beyond a reasonable doubt. First, that
the Defendant or someone with whom he was acting in
concert committed first degree burglary and/or robbery
with a dangerous weapon.” (Second set of brackets in
original.) The remaining two elements of felony murder
—killing of the victim during commission of a felony and
defendant's act was a proximate cause of the victim's death
—were only explained at length during the trial court's
instructions on premeditated murder.


On 18 September 2006, a jury found defendant guilty
of first-degree murder under the felony murder rule
and robbery with a dangerous weapon. Based on the
jury's binding recommendation, the trial court sentenced
defendant to life imprisonment without parole. The trial
court also sentenced defendant to a consecutive term of
103 to 133 months for the robbery with a dangerous
weapon conviction.


On appeal, defendant argued that the trial court's failure
to properly instruct the jury on felony murder violated
his right to a trial by jury under Article I, Section 24 of
the North Carolina Constitution. Applying harmless error
analysis, the Court of Appeals found no prejudicial error
in defendant's conviction and sentence. State v. Bunch,
196 N.C.App. 438, 675 S.E.2d 103 (2009). The Court
of Appeals concluded the challenged instructions were
harmless beyond a reasonable doubt because the trial
court adequately instructed the jury on felony murder
when the charge was considered in its entirety. Id. at ––––,
675 S.E.2d at 107–08. A dissenting judge opined that
instructional errors of this nature should be reversible per
se and not amenable to harmless error analysis. Id. at ––––,
675 S.E.2d at 108 (Elmore, J., dissenting).


*844  Defendant appeals to this Court and raises two
issues for our review based on the dissenting opinion in the
Court of Appeals. First, defendant argues that we should
apply structural error analysis and treat the omission of
elements of a crime from jury instructions as reversible
per se. Second, even if harmless error analysis is applied,
defendant argues that the instructional errors were not
harmless beyond a reasonable doubt.
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[1]  Defendant first argues that the omission of elements
of a crime from jury instructions constitutes per se or
structural error. The North Carolina Constitution states
that “[n]o person shall be convicted of any crime but by the
unanimous verdict of a jury in open court.” N.C. Const.
art. I, § 24. Though a defendant's right to be tried by a
“jury of twelve” cannot be waived, see State v. Ashe, 314
N.C. 28, 35, 331 S.E.2d 652, 657 (1985) (stating Court's
agreement with the defendant's argument that “ ‘having
the right to a trial by a jury of twelve, [defendant] has the
right to have all twelve jurors instructed consistently’ ”),
harmless error analysis may still be applicable to Article
I, Section 24 errors. See, e.g., State v. Wilson, 363 N.C.
478, 487, 681 S.E.2d 325, 331 (2009) (“Where the error
violates a defendant's right to a unanimous jury verdict
under Article I, Section 24, we review the record for
harmless error.” (citations omitted)); State v. Nelson, 341
N.C. 695, 700–01, 462 S.E.2d 225, 227–28, (1995) (holding
that although failure to require the presence of all jurors
when requesting exhibits violates Article I, Section 24, the
error was harmless error).


“In construing a provision of the state Constitution, we
find highly persuasive the meaning given and the approach
used by the United States Supreme Court in construing
a similar provision of the federal Constitution.” State
v. Huff, 325 N.C. 1, 33, 381 S.E.2d 635, 653 (1989)
(citation omitted), sentence vacated on other grounds, 497
U.S. 1021, 110 S.Ct. 3266, 111 L.Ed.2d 777 (1990). In
Neder the Supreme Court of the United States held that
the trial court's unconstitutional failure to submit an
essential element of the crime to the jury was subject to
harmless error **869  analysis. 527 U.S. at 4, 119 S.Ct.
1827. Although the omission of the element from the jury
instructions impermissibly “infringe[d] upon the jury's
fact-finding role” in violation of the Sixth Amendment's
jury trial guarantee, id. at 18, 119 S.Ct. 1827, the
Court held that the error was not a structural error
that “necessarily render[ed] a criminal trial fundamentally
unfair or an unreliable vehicle for determining guilt or
innocence.” Id. at 9, 119 S.Ct. 1827. Accordingly, the
Court reviewed the Sixth Amendment violation in Neder
for harmlessness and concluded “that the omitted *845
element was uncontested and supported by overwhelming
evidence, such that the jury verdict would have been the
same absent the error.” Id. at 17, 119 S.Ct. 1827. Thus, the
constitutional error was “properly found to be harmless.”
Id.


Considering the importance of “safeguarding the jury
guarantee,” the Supreme Court of the United States
requires “a reviewing court [to] conduct a thorough
examination of the record” before finding the omission
harmless. 527 U.S. at 19, 119 S.Ct. 1827. “If, at the end
of that examination, the court cannot conclude beyond
a reasonable doubt that the jury verdict would have
been the same absent the error—for example, where
the defendant [1] contested the omitted element and [2]
raised evidence sufficient to support a contrary finding
—it should not find the error harmless.” Id. Thus, the
harmless error analysis under Neder is twofold: (1) if the
element is uncontested and supported by overwhelming
evidence, then the error is harmless, but (2) if the element is
contested and the party seeking retrial has raised sufficient
evidence to support a contrary finding, the error is not
harmless. See, e.g., United States v. Brown, 202 F.3d
691, 702 (4th Cir.2000) (holding erroneous instruction
not harmless when evidence of predicate offenses was
contested and “there was a basis in the record for the jury
to have rationally disbelieved the testimony of any of the
Government's witnesses”).


This Court has previously applied harmless error analysis
to constitutional errors arising under Article I, Section
24. In Wilson, this Court stated that “[w]here the error
violates a defendant's right to a unanimous jury verdict
under Article I, Section 24, we review the record for
harmless error.” 363 N.C. at 487, 681 S.E.2d at 331 (citing,
inter alia, Nelson, 341 N.C. at 700–01, 462 S.E.2d at 227–
28). Additionally, we have applied harmless error review
to violations of nonwaivable rights under the North
Carolina Constitution. See, e.g., Huff, 325 N.C. at 33–34,
381 S.E.2d at 653–54 (applying harmless error review to
alleged violations of defendant's nonwaivable right to be
present at all stages of his capital trial). Guided by this
federal and state precedent, we hold that the trial court's
omission of elements of a crime in its recitation of jury
instructions is reviewed under the harmless error test.


[2]  [3]  [4]  We now apply harmless error analysis
to the circumstances of the present case. On a general
level, “[a]n error is harmless beyond a reasonable doubt
if it did not contribute to the defendant's conviction.”
Nelson, 341 N.C. at 701, 462 S.E.2d at 228. “[T]he
presence of overwhelming evidence of guilt may render
error of constitutional dimension *846  harmless beyond
a reasonable doubt.” State v. Autry, 321 N.C. 392, 400,
364 S.E.2d 341, 346 (1988) (citing State v. Brown, 306 N.C.
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151, 293 S.E.2d 569, cert. denied, 459 U.S. 1080, 103 S.Ct.
503, 74 L.Ed.2d 642 (1982)).


[5]  [6]  In its charge to the jury, the trial court only
recited the first portion of the part of the North Carolina
Pattern Jury Instruction that explains what the State must
prove beyond a reasonable doubt to obtain a conviction


of felony murder. 1  Defendant ardently **870  stresses
that the trial court failed to utilize the pattern instructions;
however, “[u]se of the pattern instructions is encouraged,
but is not required.” State v. Garcell, 363 N.C. 10, 49, 678
S.E.2d 618, 642–43 (citation omitted), cert. denied, –––
U.S. ––––, 130 S.Ct. 510, 175 L.Ed.2d 362 (2009). Failure
to follow the pattern instructions does not automatically
result in error. “In giving instructions the court is not
required to follow any particular form,” as long as the
instruction adequately explains each essential element of
an offense. State v. Avery, 315 N.C. 1, 31, 337 S.E.2d 786,
803 (1985) (citation and quotation marks omitted).


This Court has repeatedly stated that felony murder is
composed of two elements. Felony murder is defined by


statute in N.C.G.S. § 14–17, 2  and this Court has confined
the offense to “only two elements: (1) the defendant
knowingly committed or attempted to commit one of the
felonies indicated in N.C.G.S. § 14–7, and (2) a related
killing.” State v. Thomas, 325 N.C. 583, 603, 386 S.E.2d
555, 567 (1989) (citations omitted). Similarly, in State
v. Richardson, this Court explained that “the elements
necessary to prove felony murder are that [1] the killing
took place [2] while the accused was perpetrating or
attempting to perpetrate one of the enumerated *847
felonies [in N.C.G.S. § 14–17].” 341 N.C. 658, 666, 462
S.E.2d 492, 498 (1995). Finally, this Court described
felony murder in State v. Jones as follows: “[1] When
a killing is committed [2] in the perpetration of an
enumerated felony (arson, rape, etc.) or other felony
committed with the use of a deadly weapon, murder in
the first degree is established....” 353 N.C. 159, 164, 538
S.E.2d 917, 922 (2000) (citations omitted). Moreover, in
State v. Collins, this Court commented that “causation ...
must be established in order to sustain a conviction for
any form of homicide, either murder or manslaughter.”
334 N.C. 54, 57, 431 S.E.2d 188, 190 (1993); id. at 60–61,
431 S.E.2d at 192.


Here, upon explaining the verdict sheets during the jury
charge, the trial court instructed the jury: “You may
find the Defendant, Mr. Bunch, guilty of first degree


murder .... under the first degree felony murder rule.”
Shortly thereafter, the trial court defined the offense,
stating: “First degree murder under the first degree felony
murder rule is [1] the killing of a human being [2] in the
perpetration in this case of first degree burglary and/or
robbery with a dangerous weapon.” (Emphases added.)
This instruction mirrors the definition stated by this Court
for felony murder found in the Thomas, Richardson, and
Jones opinions cited above.


Then, as reflected several pages later in the transcript,
the trial court informed the jury that “the State must
prove three [3] things beyond a reasonable doubt” to find
defendant guilty of first-degree felony murder. (Brackets
in original.) At this point, the trial court appears to have
begun a modified recitation of the pattern instructions,
stating: “First, that the Defendant or someone with
whom he was acting in concert committed first degree
burglary and/or robbery with a dangerous weapon.” Next,
as the pattern instructions recommend, the trial court
explained the elements of first-degree burglary and then
robbery with a dangerous weapon. After the instructions
on burglary and robbery, the trial court inexplicably did
not return to the “Second” or “Third” paragraphs of the
pattern instructions. Consequently, the trial court failed
to instruct that while committing burglary or robbery “the
defendant killed the victim with a deadly weapon” and
that “defendant's act was a proximate cause of the victim's
death.” 1 N.C.P.I. Crim. 206.14.


Construing the instructions within the context of the entire
jury charge, see, e.g., State v. Hartman, 344 N.C. 445, 467,
476 S.E.2d 328, 340 (1996), cert. denied, 520 U.S. 1201,
117 S.Ct. 1562, 137 L.Ed.2d 708 (1997), the trial court
informed jurors of two elements of **871  felony murder
and instructed them on the *848  underlying felonies of
burglary and robbery with a dangerous weapon. Thus,
defendant's argument rests on the fact that the trial court
did not explicitly include a reference to the effect that
defendant was the killer, or that defendant's acts were the
proximate cause of the victim's death. The foundation on
which defendant bases this argument is superficial in light
of the overwhelming evidence that defendant caused the
victim's death. Thus, even if the trial court's instructions
were erroneous, any error is harmless.


A review of the record and transcripts reveals the strength
of the State's case. For instance, the State's evidence
included testimony from Bowen and Hewlin, the two
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surviving victims in the residence on the night of 1 March
2004. Both of them testified that the third person to
enter the residence that evening wielded a shotgun and
then stood over or knelt over Pender, who was lying
facedown on the floor. Bowen testified to actually seeing
the perpetrator “rack” the shotgun back, after which
“B.J.'s eyes got big and then boom,” and blood “c[a]me
from all out of his head and face and everything and
it formed like a big pool.” Hewlin heard the shotgun
discharge and immediately looked to see the shotgun
kick out of the perpetrator's grasp, while blood from the
victim went everywhere. The shooter then picked up the
weapon and left with the other two men. Neither Bowen
nor Hewlin saw the face of the person with the shotgun
because he was wearing a mask, but both testified that the
individual was the tallest of the three perpetrators.


Next, the jury heard from codefendants Simpson and
Riddick, who admitted to being the other two perpetrators
in the residence that night. Both identified defendant as
the third person in the residence who stood over Pender
and was holding the shotgun when it discharged. They
also confirmed that defendant was taller than either of
them, at least six feet, two inches tall. Their testimony
regarding defendant's height connected defendant with
the testimony of victims Bowen and Hewlin, who stated
that the man with the shotgun was the tallest of the
three. Additionally, Carl Scales, another codefendant
who had remained in a vehicle nearby the victim's
residence, confirmed defendant's participation in the
crimes and testified that defendant possessed the shotgun
that evening. Finally, Scales and another witness testified
to hearing defendant state on several occasions that he
“didn't mean to do it” and that he “didn't mean to shoot”
the victim.


In the face of this overwhelming evidence of defendant's
involvement in the crimes, defendant's attempts to cast
doubt on the State's *849  evidence were insubstantial
at best. Defendant attempted to challenge the witnesses'
identification of the shooter by noting that Julius Miller,
Scales's cousin, owned the shotgun that killed Pender.
Like defendant, Julius Miller was described as taller
than the other two codefendants who entered the house.
However, no witness identified Julius Miller or anyone
other than those charged as a participant in the robbery.
Defendant also elicited testimony that the victims at one
point suggested to law enforcement that the shooter had
dreadlocks. However, the State offered evidence that the


mask worn by the shooter could resemble dreadlocks,
and a codefendant testified that Julius Miller did not
have dreadlocks. Defendant also attempted to present an
alibi defense through the testimony of his stepmother.
She testified that defendant arrived at her residence
between 10:15–10:30 p.m. on the night of the murder and
that she remembers this because a commercial was on
television while defendant was there. However, she could
not name the show she was watching or remember what
commercial was playing when defendant was in her house.
In summary, defendant failed not only to controvert the
State's evidence with credible evidence of his own, but he
failed to present some viable alternative explanation for
the crimes.


Therefore, even if the jurors had received the complete
pattern instruction for felony murder, there is no
reasonable probability that outcome would have been
different. To whatever extent the trial court failed to
adequately inform the jury and explain all the elements
of felony murder, the overwhelming evidence forestalls
any notion that this omission contributed to defendant's
conviction. Accordingly, we hold that any potential error
**872  was harmless beyond a reasonable doubt, and the


Court of Appeals decision is affirmed.


AFFIRMED.


Justice EDMUNDS concurring in part and dissenting in
part.
I agree with the majority that the errors here were not
structural. Nevertheless, I believe that the instructions
on felony murder were prejudicially erroneous and
accordingly, I respectfully dissent.


These errors pervaded the instructions given to the jury.
After counsel completed their closing arguments, the trial
court began its instructions relating to first-degree murder
with a brief introductory description of the offense:


*850  Now as to the charge of first degree murder under
the law in the evidence in this case, it is your duty to
return one of the following verdicts: guilty of first degree
murder or guilty of second degree murder or not guilty.


You may find the Defendant, Mr. Bunch, guilty of first
degree murder or [sic] either or both of two theories.
Either or both of two theories. That is on the basis of
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malice, premeditation, and deliberation, or under the
first degree felony murder rule.


First degree murder on the basis of malice,
premeditation, and deliberation is the intentional and
unlawful killing of a human being with malice and with
premeditation and deliberation. First degree murder
under the felony murder rule is the killing of a human
being in the perpetration in this case of first degree
burglary and/or robbery with a dangerous weapon.


Following these and other preliminary remarks, the
trial court provided a detailed instruction explaining the
elements of first-degree murder based upon premeditation
and deliberation. However, when the trial court
undertook to provide a similarly detailed explanation of
the elements of felony murder, it began by instructing
the jury: “Now I further charge that for you to find
the Defendant guilty of first degree murder under the
first degree felony murder rule, the State must prove
three things beyond a reasonable doubt.” Having alerted
the jurors to be on the lookout for three elements, the
court defined only the first, that the killing was in the
perpetration of an underlying felony. The court repeated
this error in its mandate as to first-degree murder when it
again defined only the element of felony murder relating to
the commission of an underlying felony, omitting the rest.
In addition, during another part of the instructions, the
trial court apparently referred to the felony-murder rule
as the “first degree murder rule.”


Finally, in its concluding instructions as to murder, the
trial court advised the jury:


Now, if you find from the evidence beyond a reasonable
doubt that on or about the alleged date the Defendant
or someone with whom he was acting in concert
intentionally and with malice wounded the victim with
a deadly weapon and that this proximately caused the
victim's death, it would be your duty to return a verdict
of guilty of second degree murder.


*851  If you do not so find or have a reasonable doubt
as to one or more of these things, it would be your duty
to return a verdict of not guilty. And I believe I said
that—and I will go back and repeat it. As to the felony
murder—first degree murder on the basis of a felony
murder rule if you don't find that they committed those
—either one of those two crimes one or the other or
both neither—neither one and/or—and/or first-degree


burglary or robbery with a dangerous weapon and if
you don't find that, then he would not be guilty of first
degree murder based on the felony murder rule.


The mistakes and omissions in these instructions, and
the inevitable resulting perplexity, would seem to be self-
evident. The majority purports to consider the entire jury
charge and the strength of the evidence to find the error
harmless. However, as the preceding analysis indicates,
the instructions in their entirety are, at best, confusing.
This Court has found no error when an isolated piece
of a jury instruction was incorrect or improper but the
instruction taken as a whole was an accurate statement
of the law. **873  State v. McWilliams, 277 N.C. 680,
684–85, 178 S.E.2d 476, 479 (1971). In contrast, here, one
isolated sentence in the introductory instructions was an
accurate statement of the law but the instructions as a
whole were incomplete and muddled.


We have held that the trial court must instruct on all the
elements of a criminal offense. State v. Ramos, 363 N.C.
352, 355–56, 678 S.E.2d 224, 226–27 (2009) (prejudicial
error when trial court failed to instruct on element of
willfulness when the defendant's evidence conflicted with
the State's evidence on that issue). The purposes of jury
instructions are to provide guidance for the jury and
to “ ‘give a clear instruction which applies the law to
the evidence in such manner as to assist the jury in
understanding the case and in reaching a correct verdict.’
” State v. Smith, 360 N.C. 341, 346, 626 S.E.2d 258, 261
(2006) (quoting State v. Williams, 280 N.C. 132, 136, 184
S.E.2d 875, 877 (1971)). Thus, the trial court has “the
obligation ‘to instruct the jury on every substantive feature
of the case.’ ” Id. at 347, 626 S.E.2d at 261 (quoting State
v. Mitchell, 48 N.C.App. 680, 682, 270 S.E.2d 117, 118
(1980)). The guidance that our trial judges must provide
juries of laypersons, unversed in the law but required to
apply the law to the case at hand, was absent here. As
a result, the jury had an insufficient basis for reaching a
rational decision.


*852  The strength of the evidence is the other leg on
which the majority opinion stands. While the evidence
here is indeed compelling, when erroneous and incomplete
instructions have left an unguided, unchecked, and
aroused jury to its own devices, mere strength of evidence
provides an inadequate basis for a reliable verdict. If
it did, we could dispense with the formality of trials.
Accordingly, I respectfully dissent.
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Chief Justice PARKER and Justice TIMMONS–
GOODSON join in this concurring and dissenting
opinion.


All Citations


363 N.C. 841, 689 S.E.2d 866


Footnotes
1 The pertinent part of the pattern instructions states that “the State must prove [three] ... things beyond a reasonable doubt:


“First, that the defendant [committed] (or) [attempted to commit] (name felony, e.g., robbery). (Define the felony and
enumerate its elements, using the Pattern Jury Instruction for that felony.)
“Second, that while [committing] (or) [attempting to commit] (name felony), the defendant killed the victim with a
deadly weapon.
“[And Third] ..., that the defendant's act was a proximate cause of the victim's death. A proximate cause is a real
cause, a cause without which the victim's death would not have occurred.”


1 N.C.P.I. Crim. 206.14 (Apr. 2003) (brackets in original) (italics omitted).


2 “A murder ... which shall be committed in the perpetration or attempted perpetration of any arson, rape or a sex offense,
robbery, kidnapping, burglary, or other felony committed or attempted with the use of a deadly weapon shall be deemed
to be murder in the first degree....” N.C.G.S. § 14–17 (2007).


End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.



http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0107329901&originatingDoc=I329e01d82de911dfae65b23e804c3c12&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0171843801&originatingDoc=I329e01d82de911dfae65b23e804c3c12&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0171843801&originatingDoc=I329e01d82de911dfae65b23e804c3c12&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000037&cite=NCSTS14-17&originatingDoc=I329e01d82de911dfae65b23e804c3c12&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)






State v. Charlie, 357 Mont. 355 (2010)


239 P.3d 934, 2010 MT 195


 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 1


357 Mont. 355
Supreme Court of Montana.


STATE of Montana, Plaintiff and Appellee,
v.


Anthony Scott CHARLIE, Defendant and Appellant.


No. DA 09–0430.
|


Submitted on Briefs May 25, 2010.
|


Decided Sept. 7, 2010.


Synopsis
Background: Defendant was convicted in the Fourth
Judicial District Court, Missoula County, Douglas G.
Harkin, J., of possession of dangerous drugs. Defendant
appealed.


Holdings: The Supreme Court, Patricia O. Cotter, J., held
that:


[1] police officers had reasonable cause to conduct
warrantless probationary search of vehicle during course
of traffic stop;


[2] State's late disclosure of videotape of traffic stop six
months after defendant's arrest did not violate due process
under state constitution;


[3] nonstructural violation of a defendant's constitutional
right to be present at a critical stage of the criminal
proceedings was harmless if State demonstrated that there
is no reasonable possibility that the violation caused the
defendant prejudice, overruling State v. Matt, 347 Mont.
530, 199 P.3d 244;


[4] telephonic conference to discuss impact of newly
discovered videotape of traffic stop was critical stage of
defendant's trial for which defendant had fundamental
right to appear;


[5] error in conducting telephonic conference in
defendant's absence was harmless;


[6] delay of 270 days in bringing defendant to trial did not
violate defendant's right under Montana constitution to
speedy trial; and


[7] persistent felony offender sentence of 15 years for
possession of controlled substance with intent to distribute
and possession of drug paraphernalia was supported by
evidence.


Affirmed.


Attorneys and Law Firms


**938  For Appellant: Lisa B. Kauffman, Attorney at
Law, Missoula, Montana.


For Appellee: Steve Bullock, Montana Attorney General,
Tammy K. Plubell, Assistant Attorney General, Helena,
Montana, Fred Van Valkenburg, Missoula County
Attorney, Andrew Paul, Deputy County Attorney,
Missoula, Montana.


Opinion


Justice PATRICIA O. COTTER delivered the Opinion of
the Court.


*356  ¶ 1 Appellant Anthony Scott Charlie (Charlie)
appeals from his felony conviction of criminal possession
of dangerous drugs in the Fourth Judicial District Court.
We affirm.


FACTUAL AND PROCEDURAL BACKGROUND


¶ 2 On June 7, 2008, Charlie was driving his father's car
in Missoula, Montana, with his then-pregnant girlfriend
Ronna Elledge (Elledge) in the passenger seat. Officers
Sean Lenahan and Rico Suazo of the Missoula City
Police Department observed Charlie run a stop sign at
the intersection of North Russell and Phillip streets.
The officers pulled Charlie over. Officer Suazo made
contact with Charlie and informed him why he was being
pulled over. Charlie was unable to provide a driver's
license, proof of insurance or registration upon request.
According to the officers, neither Charlie nor Elledge
would make eye contact with them, were speaking rapidly,
and seemed very nervous. Officer Suazo claimed that he
observed Charlie moving *357  around in his seat and
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touching items in the middle console. Officer Lenahan
claims he observed Elledge attempting to push a white
purse beneath the passenger seat. Other patrol vehicles
subsequently responded to the scene.


¶ 3 Officer Suazo ran a status check and found that
Elledge had an active, out-of-county warrant for her
arrest. The officers also learned that Charlie was currently
on probation. The officers sought consent to search the
vehicle. Charlie phoned his father to ask him if he would
consent to the search, since it was his father's car. His
father refused to give consent. The officers subsequently
contacted Charlie's probation officer, Officer Andrea
Bethal, and described Charlie's behavior and their
observations. Officer Bethal authorized a probationary
search of the vehicle. Pursuant to the search, officers
discovered marijuana in Elledge's purse, baggies of
marijuana in a paper bag in the glove box, and various
items of paraphernalia. At the time, Elledge told the
officers that the marijuana was all hers.


¶ 4 On June 19, 2008, Charlie was charged with
felony criminal possession with intent to distribute and
misdemeanor possession of drug paraphernalia. Charlie
was appointed assistant public defender Brian Smith
(Smith) to represent him. On July 28, 2008, Smith filed a
motion to suppress and request for a hearing, arguing the
search of the car was illegal. On August 5, 2008, Charlie
filed a pro se motion to withdraw the motion to dismiss
and remove Smith as his court-appointed counsel. On
August 13, the District Court ordered Smith to respond
to the motion. On September 19, Smith filed a request
for a hearing in order to address Charlie's objection to
the motion to suppress. A status conference was held on
October 7, and Charlie appeared in open court, again
asking the District Court to withdraw the motion to
suppress and appoint new counsel. The District Court
directed Charlie to put in writing the reasons he would
like new counsel, and indicated it would address Charlie's
motion on October 14.


¶ 5 On October 14, Charlie appeared in open court with
Smith. Upon Smith's motion, the District Court ordered
that Charlie **939  be allowed access to legal reference
material in the detention facility, and the District Court set
further proceedings for October 28. On that date, Charlie
again appeared in open court with Smith, and Smith
advised the court that Charlie claimed to have found
information to support his legal defense. The District


Court then set another status conference for November
18 in order to give Charlie additional time to file a brief.
Smith then made a motion for the District Court to
order the State to *358  produce any videotapes from the
patrol cars involved in the traffic stop. On November 18,
Charlie and Smith again appeared in open court. The State
advised the court that one of the police vehicles did have a
video running, and that the video had been saved. At that
time, the District Court indicated that Charlie's case had
to go to trial prior to December 19 in order to ensure he
received a speedy trial. Smith conferred with Charlie, and
then advised the court that Charlie had no objection to
temporarily stopping the speedy trial clock until the filing
of his amended motion to suppress.


¶ 6 On December 1, 2008, Smith filed an amended
motion to suppress and included a hand-written motion
to suppress drafted by Charlie. On December 18, 2008, the
District Court held an evidentiary hearing on the motion
to suppress. Officers Lenahan, Suazo and Bethel both
testified at the hearing. The District Court denied the
motion on December 19, 2008, and set the matter for jury
trial on January 5, 2009.


¶ 7 On December 30, 2008, the State produced the in-
car videotape from the patrol car driven by Officers
Lenahan and Suazo. The video contained evidence of
Charlie's arrest which was not previously known to the
State or Smith. According to the State, the video had
not been properly tagged so that it would be uploaded
by the evidence technician, which is why it had not been
previously discovered. On December 31, 2008, Smith and
the State conferred with Judge Harkin by telephone,
without Charlie present since he was incarcerated at the
time and not immediately available, to discuss the video in
relation to Charlie's upcoming trial. Smith and the State
agreed to vacate the January 5 trial date so that Smith
would have time to evaluate the impact of the video on
Charlie's case. On January 6, 2009, Charlie appeared in
District Court with Smith, and Judge Harkin informed
him of what had transpired at the December 31 telephonic
conference. Judge Harkin explained to Charlie that the
video had to be enhanced before it would be viewable and
that the individual who could enhance it was not available
until January 5. Since the video would not be ready in
time, it was decided that Charlie's case could not go to
trial as scheduled. Judge Harkin apologized to Charlie
for being unable to include him on the phone call, but
explained that this matter arose quickly and Charlie was
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incarcerated. Judge Harkin then asked Charlie if that was
acceptable to him, and Charlie responded “Yes.” Judge
Harkin then stated that “I want him to be up to speed
so there's no question about we talked when he wasn't
present.”


¶ 8 At that same hearing, Smith then informed the District
Court *359  that he was withdrawing from Charlie's
case, presumably due to a conflict of interest within the
public defender's office, and would be replaced by Lisa
Kauffman. Ms. Kauffman was present at the time, and
the District Court asked her whether she would be ready
for trial next week. She informed the court that she would
need 24 hours to let the court know.


¶ 9 On January 13, 2009, Kauffman appeared in District
Court to discuss the status of Charlie's case. She informed
the District Court that she would need to review the
transcripts of the December 18, 2008 suppression hearing
in order to evaluate the impact of the newly-discovered
video, but the court reporter informed her that the
transcripts would not be ready for at least several weeks.
The District Court asked Kauffman how she wanted to
handle the situation, and whether she planned to raise
speedy trial issues if the trial was delayed. Kauffman
stated that she had not yet made a demand for a speedy
trial, but was also unwilling to waive Charlie's speedy
trial right at that time. In light of the situation presented,
the District Court set a status conference for February
17, 2009, to discuss a trial date, thus giving Kauffman
an opportunity to **940  review the transcripts of the
suppression hearing.


¶ 10 On February 9, Kauffman filed a motion to dismiss
for lack of a speedy trial. At the February 17 status
conference the District Court decided to move ahead with
a trial date, over Kauffman's objection. On February 18,
the clerk set a trial date for March 4, 2009. On February
23, Kauffman received the transcripts of the December 18
suppression hearing. On February 24, the District Court
ordered any motions to suppress be filed within 24 hours,
and also stated that it would rule on both the speedy trial
motion and the motion to suppress before the March 4
trial date. The next day, Kauffman filed a second motion
to suppress based on alleged inconsistencies between
the testimony at the suppression hearing and the audio
portion of the video tape. On February 27, 2009, the State
filed an amended information, adding an alternative count
of criminal possession of dangerous drugs, a felony in


violation of § 45–9–102(6), MCA. Charlie did not object
to the new charge. On appeal, Charlie suggests that he did
not do so out of concerns that his trial would be delayed
further.


¶ 11 On the morning of the March 4 trial, the District
Court issued 2 written orders, denying both Charlie's
motion to dismiss for lack of a speedy trial, as well as
the second motion to suppress. After a 2–day jury trial,
Charlie was acquitted of the original criminal possession
with intent to distribute charge and the misdemeanor
possession of *360  drug paraphernalia charge, but
convicted of the felony criminal possession charge.


¶ 12 On April 1, 2009, Charlie filed a motion for a
new trial, arguing that he was entitled to a new trial
based on cumulative error, violations of due process,
and fundamental fairness. Charlie's arguments were based
primarily on impacts to his trial occasioned by the State's
delay in discovering the videotape. The District Court
denied the motion for a new trial on May 8, 2009. On June
16, 2009, pursuant to the State's motion, the District Court
sentenced Charlie as a persistent felony offender. Charlie
was given a 15–year sentence, with 10 years suspended.


¶ 13 Charlie now timely appeals from his conviction. We
state the issues on appeal as follows:


¶ 14 Issue One: Did the District Court err in concluding the
vehicle search was lawful and denying Charlie's motions to
suppress?


¶ 15 Issue Two: Did the State's failure to discover the in-
car videotape until 6 months after Charlie's arrest violate his
right to due process?


¶ 16 Issue Three: Was Charlie's absence at the December 31
telephonic conference a violation of his fundamental right to
be present at all critical stages of the proceedings against
him?


¶ 17 Issue Four: Did the District Court err in denying
Charlie's motion to dismiss for lack of a speedy trial?


¶ 18 Issue Five: Does cumulative error require the reversal
of Charlie's conviction?


¶ 19 Issue Six: Did the District Court err in sentencing
Charlie as a persistent felony offender?
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STANDARD OF REVIEW


[1]  [2]  ¶ 20 We review a district court's ruling on a
motion to suppress to determine whether its findings
of fact are clearly erroneous and its interpretation and
application of the law are correct. State v. Smith, 2008 MT
7, ¶ 13, 341 Mont. 82, 176 P.3d 258. We review the factual
findings in support of a district court's ruling on a speedy
trial claim under the clearly erroneous standard. State v.
Hendershot, 2009 MT 292, ¶ 8, 352 Mont. 271, 216 P.3d
754. However, we review a district court's conclusions
of law in the speedy trial context de novo, in order to
determine whether the district court correctly interpreted
and applied the law. Hendershot, ¶ 8.


[3]  [4]  ¶ 21 We exercise plenary review over
constitutional questions, including alleged violations of
a criminal defendant's right to be present at critical
stages of the proceedings against him. State v. *361
Berosik, 2009 MT 260, ¶ 27, 352 Mont. 16, 214 P.3d 776.
Alleged violations of due process also involve questions of
constitutional law over which we exercise plenary review.
State v. **941  Finley, 2003 MT 239, ¶ 10, 317 Mont. 268,
77 P.3d 193.


[5]  ¶ 22 We review criminal sentences which include at
least 1 year of actual incarceration for legality. State v.
Anderson, 2009 MT 39, ¶ 7, 349 Mont. 245, 203 P.3d
764. “Our review is confined to determining whether the
sentencing court had statutory authority to impose the
sentence, whether the sentence falls within the parameters
set by the applicable sentencing statutes, and whether
the court adhered to the affirmative mandates of the
applicable sentencing statutes.” Anderson, ¶ 7.


¶ 23 Issue One: Did the District Court err in concluding
the vehicle search was lawful and denying Charlie's
motions to suppress?


[6]  [7]  ¶ 24 At the time of the June 7, 2008 traffic stop,
Charlie was on probation. As a standard condition of his
probation, Charlie was required to submit to a search of
his person, vehicle or residence upon reasonable cause by a
probation or parole officer at any time without a warrant.
State v. Burchett, 277 Mont. 192, 195, 921 P.2d 854, 856
(1996); see also Admin. R.M. § 20.7.1101(7) (2010). As
the Court stated in Burchett, “[t]he ‘reasonable cause’


standard is substantially less than the probable cause
standard required by the Fourth Amendment because
of the probationer's diminished expectation of privacy
and because the probation officer is in the best position
to determine what level of supervision is necessary to
provide both rehabilitation of the probationer and safety
for society.” Burchett, 277 Mont. at 195–96, 921 P.2d at
856 (citing State v. Burke, 235 Mont. 165, 169, 171, 766
P.2d 254, 256–57 (1988)).


¶ 25 Charlie contends that the officers lacked reasonable
cause to search the car. At the December 18, 2008
suppression hearing, Officers Lenahan and Suazo both
testified. The officers told the District Court that Charlie
and Elledge were nervous, spoke rapidly, failed to make
eye contact, and appeared to be reaching around the
vehicle when stopped. Officer Lenahan also told the
District Court that he had Charlie get out of the car
for safety concerns. However, Charlie contends that the
videotape, which was discovered after the suppression
hearing, contains evidence demonstrating that these safety
concerns were “hogwash.” On the videotape, Charlie
contends that Officer Lenahan explicitly told Officer
Suazo that he wanted to get Charlie out of the car in order
to gain his consent for a search, and not for safety reasons.
Charlie further contends that the videotape *362  shows
that he was not in fact nervous during the stop, and
responded to the officers' questions in a calm and helpful
manner. Additionally, Charlie contends that when Officer
Suazo testified, he indicated that it was Elledge, not
Charlie, who was actually nervous during the stop.


¶ 26 At the suppression hearing, Officer Lenahan testified
about his conversation with Charlie's probation officer,
Officer Bethal. When questioned, Officer Lenahan stated
that Officer Bethal indicated she had a lengthy history
of supervision with Charlie, and that she wanted the
officers to conduct a probation search. Charlie argues,
however, that Officer Bethal had only a short history
of supervision with Charlie, and had only met with
him 4 times prior to the date of the search. Charlie
claims Officer Bethal conceded during the suppression
hearing that she was authorizing the search based on
Officer Lenahan's description of Charlie's nervousness,
and that she would not have authorized a search based
solely on the running of the stop sign. Charlie contends
that Officer Bethal improperly relied on the information
relayed by Officer Lenahan in authorizing the search,
and unwittingly joined him in using the probation search
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as a basis for harassment and intimidation. Charlie also
challenges Officer Lenahan's credibility on the issue on
the late appearance of the patrol car videotape. At the
hearing, Officer Lenahan testified that the videotape
equipment was not working at the time of the stop. Charlie
argues that subsequent events demonstrated this was not
true, putting Officer Lenahan's credibility in question. For
these reasons, Charlie contends the probationary search
was unlawful and the District Court erred in denying the


motion to suppress. 1


**942  ¶ 27 The State argues the District Court did not
err. The State notes that the District Court explicitly
concluded in its order on the motion to suppress that
Officers Lenahan and Suazo were credible witnesses. The
State points out that during the suppression hearing,
Officer Lenahan testified that he could have been
mistaken about the existence of the videotape, since as a
patrol officer he does not have access to the cataloging
system for the videotapes; instead, the videotapes are
under the control of the shift lieutenants and handled
*363  by the employees in the information technology


department. Further, the State notes that Officer Lenahan
did testify that officer safety was a concern, and the
videotape supports this observation by showing the
careful manner in which the officers monitored the vehicle,
as well as the fact that they did not turn their backs on the
vehicle when walking away from the car.


¶ 28 The State also argues that the officers testified in
detail about Charlie's behaviors based upon their training
and experience, and that their testimony was adopted
as credible by the District Court in its findings. The
State contends that Officer Suazo's testimony was not
inconsistent with that of Officer Lenahan, and that he too
testified that both Charlie and Elledge appeared nervous,
had difficulty maintaining eye contact, and appeared to be
reaching around inside the car.


¶ 29 Finally, the State disputes Charlie's claims that
Officer Lenahan was less than truthful when he testified
about his conservation with Officer Bethal. Officer Bethal
testified that prior to supervising Charlie directly her
partner supervised Charlie for 2 years, and that she was
acquainted with Charlie prior to the stop. In sum, the
State argues that Charlie's challenge to the District Court's
ruling is largely an attempt to overturn its credibility
determinations, and that this Court should not disturb
them in this case.


[8]  [9]  ¶ 30 To the extent that Charlie asks this Court
to re-weigh the credibility of the officers, we decline
the invitation to do so. The State correctly notes that
credibility determinations are largely left to the sound
discretion of the trier of fact. See State v. Bomar, 2008
MT 91, ¶ 23, 342 Mont. 281, 182 P.3d 47. However,
Charlie may challenge the factual findings of the District
Court under the clearly erroneous standard. A district
court's findings are clearly erroneous if they are not
supported by substantial credible evidence, the court has
misapprehended the effect of the evidence, or if a review
of the record leaves the Court with a definite or firm
conviction that a mistake has been made. State v. Munson,
2007 MT 222, ¶ 18, 339 Mont. 68, 169 P.3d 364.


¶ 31 We conclude that Charlie has failed to demonstrate
that the District Court's findings on this matter
were clearly erroneous, or that its interpretation and
application of the law was incorrect. The District Court
did not err in concluding the probationary search of the
vehicle was lawful and in denying Charlie's motion to
suppress.


¶ 32 Issue Two: Did the State's failure to discover the in-
car videotape until 6 months after Charlie's arrest violate
his right to due process?


[10]  ¶ 33 Charlie argues that the State's failure to account
for the videotape *364  until roughly 6 months after his
arrest constitutes a violation of his rights to due process.
Charlie argues that the late discovery of the videotape
demonstrates that the State failed to make reasonable
efforts to gather this evidence, and that this failure violates
the State's duty to gather evidence under Article II, Section
17 of the Montana Constitution. Charlie acknowledges
that in State v. Giddings, 2009 MT 61, 349 Mont. 347, 208
P.3d 363, this Court held that failure to divulge potentially
exculpatory evidence will result in a due process violation
only if the defendant can establish the State acted in bad
faith in its handling of the evidence. See Giddings, ¶¶ 47–
48. While Charlie concedes that Giddings **943  properly
articulates Montana's “bad faith” standard based upon
a federal law analysis, he argues that this Court should
adopt a more stringent test for a defendant's access to
evidence based upon the Montana Constitution.


[11]  ¶ 34 In response, the State argues that the current
iteration of Charlie's due process argument was not raised
before the District Court, and should not be considered by
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this Court for the first time on appeal. Second, the State
points out that the explanation given at the hearing for the
late discovery of the videotape was that there was a glitch
in the new system of the Missoula Police Department
during a technology upgrade which caused the videotape
to go undetected. Once the videotape was discovered, it
was promptly turned over to Charlie's counsel. Charlie's
counsel was then given the opportunity to review the tape.
The State contends that the fact that it would have been
preferable for the State to have discovered the tape sooner
simply does not equate to a due process violation under
these circumstances.


[12]  ¶ 35 We agree with the State that the due
process argument as currently framed by Charlie was
not presented to the District Court. Thus, we decline to
reach the argument as to whether Article II, Section 17
of the Montana Constitution imposes greater duties on
the State with respect to the handling of evidence. See
Hendershot, ¶ 31 (stating that a party may not raise new
arguments or change its legal theory on appeal because it
is fundamentally unfair to fault the trial court for failing
to rule on an issue it was never given the opportunity
to consider.). Furthermore, we agree with the State that
Charlie has failed to demonstrate that the late discovery
of the videotape, in and of itself, constituted a violation
of his right to due process. The State has provided an
explanation for the delay in producing the videotape, and
there is no evidence in this record that this explanation is
untrue or otherwise questionable. Accordingly, we deny
Charlie's claimed due process violation in this regard.


*365  ¶ 36 Issue Three: Was Charlie's absence at the
December 31 telephonic conference a violation of his
fundamental right to be present at all critical stages of the
proceedings against him?


¶ 37 Charlie argues that the December 31 telephonic
conference constituted a critical stage of the proceedings
against him, that he was entitled to be present at this
proceeding under Article II, Section 24 of the Montana
Constitution, and that his exclusion from the conference
so contaminated the framework of the trial that it resulted
in a violation of his right to fundamental fairness. Under
State v. Matt, 2008 MT 444, 347 Mont. 530, 199 P.3d
244, Charlie argues that a “critical stage” is any step of
the proceedings where there is potential for substantial
prejudice to the defendant. Matt, ¶ 17. Charlie argues
that his absence from the telephonic conference deprived
him of the opportunity to review the newly-discovered


videotape before discussions were made regarding new
trial dates, or before deciding whether to accept a plea
agreement, exercise his right to proceed pro se, or utilize
Smith as stand-by counsel. He argues that he was forced
to choose between waiving his right to a speedy trial
and giving his lawyers adequate time to prepare for his
defense. Charlie argues that his argument in this regard is
supported by State v. Mann, 2006 MT 160, 332 Mont. 476,
139 P.3d 159.


¶ 38 In response, the State argues that Charlie's arguments
about proceeding pro se or accepting the withdrawal of
his counsel are misplaced, because the substitution and
withdrawal of counsel was not discussed at the December
31 telephonic conference, but instead at the hearing on
January 6. The State further contends that even if the
telephonic conference was deemed a critical stage in the
proceedings, Charlie's argument must fail since he cannot
demonstrate that his lack of participation in the telephonic
conference caused him any prejudice, as the only topic
discussed at the meeting was the impact of the newly-
discovered videotape on the proceedings. The State argues
it is inconceivable that, had Charlie been present, he
would have preferred that his attorney not examine the
videotape and instead proceed to trial the following week
as scheduled. The State argues that if Charlie's counsel
**944  had in fact taken such action, the Court would


likely be considering an ineffective assistance of counsel
claim.


¶ 39 When Charlie appeared in District Court on
January 6, the District Court informed Charlie about
what happened, and also held out a possible trial date
for the following week. However, Charlie's new counsel,
Kauffman, believed the trial date needed to be postponed
in order to adequately review the videotape in relation to
the suppression *366  hearing and previous court ruling.
Furthermore, it was a review of the videotape right before
the January 6 hearing that led Smith to conclude that the
public defender's office had a conflict of interest causing
him to withdraw and prompted the District Court to
appoint contract counsel to handle the case. For these
reasons, the State argues that the postponement of the
trial was done to protect Charlie's rights, and that Mann in
fact demonstrates why Charlie was not prejudiced by his
absence from the telephonic conference.


[13]  [14]  [15]  [16]  [17]  ¶ 40 The United States and
Montana Constitutions both guarantee a defendant the
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right to be present at all critical stages of the criminal
proceedings against him. Matt, ¶¶ 16–17. As we stated
in Matt, “[a] defendant has ‘a due process right to be
present in his own person whenever his presence has
a relation, reasonably substantial, to the fullness of his
opportunity to defend against the charge.’ ” Matt, ¶ 16
(quoting Kentucky v. Stincer, 482 U.S. 730, 745, 107
S.Ct. 2658, 2667, 96 L.Ed.2d 631 (1987)). A “critical
stage” is considered to be “any step of the proceeding
where there is potential for substantial prejudice to the
defendant.” Matt, ¶ 17 (citation omitted). We went on
in Matt to hold that if a defendant is excluded from a
critical stage in the proceedings, the prejudice against the
defendant is presumed and the State bears the burden
of proving the prejudice was harmless. We further held
that if the violation constitutes a “structural defect,”
the presumption of prejudice is conclusive. Matt, ¶ 38.
Structural defects are constitutional violations which so
infect and contaminate the framework of a trial as
to render it fundamentally unfair, requiring automatic
reversal. Matt, ¶ 32. Under the harmless error analysis, by
contrast, the burden is on the State to demonstrate that
there is no “reasonable possibility” that the violation of
the defendant's right to be present caused him prejudice.
Matt, ¶ 35.


[18]  ¶ 41 Because the parties present at the telephonic
conference in this case discussed the impact of the newly-
discovered videotape on Charlie's trial, we conclude
Charlie's presence at that conference had a reasonably
substantial relation to his right to defend against the
charges. Accordingly, we conclude that it was a critical
stage of the criminal proceedings against him. We further
conclude that Charlie's absence from the proceedings
was not structural in nature, and should be considered
under the harmless error analysis. Therefore, the question
presented is whether there is a “reasonable possibility”
that Charlie's absence from the telephonic conference
caused him prejudice.


¶ 42 In Matt, we held that prejudice to a defendant
is presumed if he is excluded from a critical stage of
the proceedings against him. We *367  then shifted
to the State “the burden to rebut the presumption
by demonstrating there is no reasonable possibility the
violation prejudiced the defendant in light of the interests
the right of presence was designed to protect.” Matt, ¶
38. In State v. Price, 2009 MT 129, 350 Mont. 272, 207
P.3d 298, a plurality of this Court observed that prior to


Matt, this Court had not required the State to satisfy such
a burden. Price, ¶ 32. Based on this observation and § 46–
20–701, MCA, the plurality opined that we should impose
no burden upon the State; rather, we should “simply
examine[ ] the record to determine whether the violation
caused the defendant to suffer prejudice.” Price, ¶ 32.
Because the Court's Opinion with respect to this issue was
endorsed by only a plurality of three Justices rather than
a majority of the Court, however, its conclusion in this
regard does not constitute binding precedent on this point.
See CTS Corp. v. Dynamics Corp. of America, 481 U.S. 69,
81, 107 S.Ct. 1637, 1645, 95 L.Ed.2d 67 (1987).


¶ 43 Nonetheless, we take this opportunity to revisit our
decision in Matt, reconcile Matt and Price, and clarify
the process to be utilized **945  when it is determined—
as here—that the defendant was excluded from a critical
stage of the proceedings. First, it bears noting that, in
Matt, we did not impose a “burden of proof” per se,
although the opinion has been interpreted to impose such
a burden. Price, ¶ 32. Rather, we imposed on the State
the burden to rebut a presumption of prejudice to the
defendant. Matt, ¶ 38. The plurality in Price, expressing its
dissatisfaction with Matt, maintained that the “harmless
error” statute, § 46–20–701, MCA, does not expressly
place a burden of proof on either party. Price, ¶ 32.


[19]  ¶ 44 A party's burden to prove a disputed issue
or charge generally occurs at the trial level and not on
appeal where the parties are confined to matters of record.
Anderson v. Stokes, 2007 MT 166, ¶ 57, 338 Mont. 118,
163 P.3d 1273. Thus, to argue that a party bears a “burden
of proof” at the appellate level is semantically inaccurate.
Nonetheless, once it is established that the defendant was
excluded from a critical stage of the proceedings, the
burden to demonstrate whether the error was harmless
must fall somewhere; otherwise, we run the risk that
neither party will make a showing, resulting in potentially
ad hoc and arbitrary analyses in each case in which such
an error is considered.


[20]  ¶ 45 The United States Supreme Court has held
that a harmless error analysis turns on the notion that
“the burden [is] on the beneficiary of the error either to
prove that there was no injury or to suffer a reversal of
his erroneously obtained judgment.” Chapman v. *368
California, 386 U.S. 18, 24, 87 S.Ct. 824, 828, 17 L.Ed.2d
705 (1967). While we acknowledge that the State is not
generally responsible for the exclusion of the defendant
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from critical stages of a proceeding, it will ipso facto be
the State as the prevailing party in an appeal of this nature
who has “benefitted” from the error. Therefore, so as to
ensure that the error of exclusion is properly reviewed
under federal and state constitutional principles, and that
the burden is assigned uniformly in every case, we reaffirm
our holding in Matt that it shall be incumbent on the State
to demonstrate that there is no reasonable possibility that
the violation prejudiced the defendant; in other words, the
State will carry the burden of persuading the Court, based
upon the record before us and given the interests the right
of presence was designed to protect, that the violation
was harmless. Because the State will carry this burden,
however, we deem it unnecessary to commence the inquiry
with a presumption of prejudice in those instances where
the exclusion of the defendant from the proceedings does
not constitute a structural defect. Instead, we will simply
impose the burden of persuasion on the State, as herein
set forth. To the limited extent that Matt imposed a
presumption of prejudice where the defendant is excluded
from a critical stage of the proceedings in matters of non-
structural error, it is overruled. Matt, ¶ 38.


[21]  ¶ 46 We now apply the foregoing analysis to the
instant case. At the time of the telephonic conference,
Charlie's trial date was approximately 1 week away, and
the videotape had not yet been enhanced. We agree
with the State, that had Charlie been involved in the
conversation and insisted on going to trial without viewing
the videotape, the Court would likely be presented with
an ineffective assistance of counsel claim. Indeed, Charlie
claims repeatedly that a review of this videotape was
critical to his case. By postponing the trial date in order
to ensure that Charlie's counsel had time to review the
videotape, the District Court and all parties were acting to
protect Charlie's right to a fair trial.


¶ 47 Additionally, the District Court presented Charlie
with an opportunity to commence his trial the following
week when he appeared at the January 6 hearing. Thus,
if Charlie truly disagreed with the decision to postpone
the trial and review the videotape, he could have insisted
on having a trial and foregoing the opportunity to
view the videotape. Under these circumstances, the State
has persuaded us that there is no reasonable possibility
that Charlie's absence from the December 31 telephonic
conference caused him prejudice, and that his exclusion
constituted harmless error.


**946  *369  ¶ 48 Issue Four: Did the District Court err
in denying Charlie's motion to dismiss for lack of a speedy
trial?


[22]  [23]  ¶ 49 On March 4, 2009, the District Court
denied Charlie's motion to dismiss for lack of a speedy
trial. In its written order, the District Court reviewed the
procedural history of the case as noted above, Opinion, ¶¶
4–11, and reviewed the 4–factor speedy trial analysis as set
forth in State v. Ariegwe, 2007 MT 204, 338 Mont. 442,
167 P.3d 815. In State v. Billman, 2008 MT 326, 346 Mont.
118, 194 P.3d 58, we summarized this test as follows:


We consider four factors when
presented with a speedy trial claim:
the length of the delay, the reasons
for the delay, the accused's responses
to the delay, and prejudice to the
accused. Ariegwe, ¶¶ 106–111. We
then balance the four speedy trial
factors to determine whether the
accused has been denied the speedy
trial right. Ariegwe, ¶ 112. Each
factor's significance varies based on
the particular case's unique facts and
circumstances. Ariegwe, ¶ 105.


Billman, ¶ 11.


[24]  [25]  [26]  ¶ 50 Pursuant to factor 1, the district
court first determines the length of the delay between
accusation and date of trial, or the final disposition of
the case. Hendershot, ¶ 10. The District Court found that
Charlie became an accused on June 7, 2008, and that his
trial date was on March 4, 2009. The “trigger date” for
a speedy trial analysis is any length in delay over 200
days. If the trigger date is met, factor 1 of the Ariegwe
analysis requires the court to determine the extent of delay
beyond the trigger date. Hendershot, ¶ 10. The total delay
in Charlie's case was 270 days, 70 days beyond the trigger
date. In Montana's speedy trial analysis, “[w]e presume
that the accused has experienced some prejudice once the
200–day threshold passes. That prejudice intensifies as
the delay extends beyond the 200–day trigger date, and
the State's burden to justify the delay increases.” Billman,
¶ 18 (citing Ariegwe, ¶¶ 56, 62). Because the delay was
only 70 days past the 200–day trigger date, the District
Court concluded that the State did not have to show a
particularly compelling justification for the delay.
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[27]  ¶ 51 Under factor 2, “the District Court [is] then
required to identify each period of delay in bringing the
accused to trial, attribute each period of delay to either
the State or [the defendant], and then assign appropriate
weight to each period of delay based on specific cause
and culpability.” Hendershot, ¶ 11 (citing Ariegwe, ¶ 124).
The District Court first considered the length of time
from the date of the original accusation (June 7, 2008)
to the original trial date of January 5, *370  2009—a
total period of 213 days. The District Court attributed
the first 72 days of this time, from June 7 to August 18,
as institutional delay against the State. However, after an
August 18 deadline for filing motions, Charlie filed several
pretrial motions. Of the period from August 18 to January
5, a total of 140 days, the District Court attributed 87 days
to Charlie based on the late filing of motions and requests
for hearings, and 53 days to the State. Of the State's 53
days, 4 were considered intentional delay, while 49 days
were considered institutional. In sum, for the period from
Charlie's accusation to the original trial date, 87 days were
attributed to Charlie, while 125 days were attributable to
the State. Of the State's portion of the delay, 4 days were
considered “intentional” and 121 days were institutional.


¶ 52 The District Court then considered the time period
from January 5 to March 4, 2009, a total of 58 days.
The District Court attributed 34 days of delay to Charlie,
based on his request for new counsel and the fact
that his new counsel had to familiarize herself with the
earlier suppression hearing proceedings and videotape.
The remaining 24 days were then attributable to the State.
Of this delay, 9 were considered due to the State's lack of
diligence and negligence based on the State's inability to
produce the video upon request, while 15 were considered
institutional. Thus, of the total 270 days of delay, 121
were attributable to Charlie, and 149 were attributed to
the State. Of the State's share, 136 days were institutional,
4 were intentional, and 9 were due to negligence or lack of
due diligence.


**947  [28]  [29]  ¶ 53 In weighing factor 2, the District
Court noted the “gradations of culpability” recognized
by this Court in Ariegwe. Unintentional or institutional
delays caused by circumstances beyond the control of
the prosecutor, such as overcrowded court dockets or
understaffed prosecutors, weigh less heavily against the
State. Ariegwe, ¶¶ 67–68. While negligence in bringing
a defendant to trial occupies a “middle ground,” this


Court nonetheless treats negligence as an unacceptable
reason for the delay. Ariegwe, ¶ 69. Because the District
Court concluded that the State does not have to show
a particularly compelling justification for the delay in
Charlie's case, and because the vast majority of overall
delay was either institutional or attributable to Charlie,
the District Court concluded that factor 2 weighed slightly
against the conclusion that Charlie was deprived of his
right to a speedy trial.


[30]  [31]  ¶ 54 Under factor 3, the court considers the
accused's responses to the delay. State v. Rose, 2009 MT
4, ¶ 60, 348 Mont. 291, 202 P.3d 749. This analysis
is “based on surrounding circumstances, such as *371
timeliness, persistence and sincerity of any objection to
the delay, the reasons for any acquiescence in delay, and
[the defendant's] pretrial conduct (as that conduct bears on
the speedy trial right). Conduct evidencing a desire to be
brought to trial promptly weighs in [the defendant's] favor
whereas conduct demonstrating a desire to avoid trial
weighs against [the defendant] in the overall balancing.”
Rose, ¶ 60 (citing Ariegwe, ¶¶¶ 79–81, 85). The District
Court noted that Charlie did not object to the State having
until December 12, 2008, to respond to his amended
motion to suppress. Further, at the January 13, 2009
status hearing, while Charlie did not waive his right to
a speedy trial, he did not affirmatively make a demand
for a speedy trial at that time either. Charlie did not
raise his speedy trial claim until the filing of his motion
on February 9, 2009. Accordingly, the District Court
concluded this factor weighed slightly against finding a
speedy trial violation, but also concluded this factor would
have little weight in the overall speedy trial analysis.


¶ 55 Under factor 4, the court considers whether the
defendant had been prejudiced by the delay. Hendershot,
¶ 14. The District Court noted that once the 200–day
trigger is exceeded, some degree of prejudice is presumed.
Ariegwe, ¶ 56 Based on its previous analysis, however,
the District Court noted that there was only a slight
presumption that the pretrial delay in this case caused
Charlie prejudice, and that Charlie was still required to
make a highly persuasive showing that he was prejudiced
by the delay. As we stated in Hendershot, “prejudice to
the accused [is] to be evaluated in light of the following
interests which the right to a speedy trial was designed to
guard against: (1) oppressive pretrial incarceration; (2) the
accused's anxiety and concern; and (3) the possibility that
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the defense will be impaired by dimming memories and
loss of exculpatory evidence.” Hendershot, ¶ 14.


¶ 56 The District Court found that Charlie had not
suffered oppressive pretrial incarceration in this case. The
District Court noted that Charlie was incarcerated for the
entire 270–day period, but that this was due to the fact
that he was on conditional release with the Department
of Corrections at the time he was arrested, and will
remain an inmate on his prior felony conviction until 2010.
While Charlie alleged that he could have been eligible
for early release programs had he not been arrested,
the District Court noted that Charlie had nevertheless
failed to present any allegations that the conditions of
his incarceration were oppressive. Regarding the second
interest—minimizing anxiety and concern caused by the
unresolved *372  charges—the District Court noted
Charlie did allege he had great reason to be filled with
anxiety and concern due to the new charges and increased
sentences, and that his ability to earn a living and visit
or support his children had been disrupted. However, the
District Court determined that these issues were more
attributable to the fact that he had been charged with
additional crimes and that his conditional release had
been revoked, rather than any delay in commencing trial.
With regard to the impairment of defense interest, the
District Court determined that Charlie failed to allege
any impairment in his ability to present a defense due
to the delay,  **948  or that the length of the delay
was so egregious that it compromised the reliability of
Charlie's trial. Accordingly, the District Court determined
that factor 4 weighed rather heavily against the conclusion
that Charlie was deprived of his right to a speedy trial.


¶ 57 In weighing these factors together, the District
Court concluded that only factor 1 weighed in Charlie's
favor, while the remaining factors weighed against the
conclusion that Charlie was deprived of his right to a
speedy trial. Accordingly, the District Court concluded
that Charlie's right to a speedy trial had not been violated.


¶ 58 Charlie argues the District Court erred in concluding
that his right to a speedy trial had not been violated
in this case. With regards to factors 1 and 2, Charlie
generally argues that “most” of the pretrial delay should
be attributed to the State in this case, and that the State's
failure to account for the videotape until 6 months after his
arrest should weigh heavily against the State. Under factor
3, Charlie generally argues that he tried “aggressively” to


get his case to trial but was handcuffed at every turn by
missing evidence or disputes with his lawyer, and that he
had to get a court order permitting him access to the jail's
law library so he could assist in his defense. Under factor
4, Charlie repeats that he would have been eligible for
an early release program had he not been incarcerated,
and also alleges that he suffered anxiety since he was not
permitted to visit his family or claim a paternity interest
in the child born to Elledge while he was incarcerated. He
also alleges that his defense was generally impaired by the
State's negligence in producing the videotape.


¶ 59 The findings of fact in support of a district court's
ruling on a motion for a speedy trial are reviewed under
the clearly erroneous standard and its conclusions of law
are reviewed de novo for correctness. Hendershot, ¶ 8.
We conclude that Charlie has failed to demonstrate that
the District Court's findings were clearly erroneous or
that its conclusions of law were incorrect. We agree with
Charlie *373  that the State's delay in producing the
videotape clearly constituted negligence which is not an
acceptable basis for delaying a trial. However, even if
the entire delay occasioned by the late discovery of the
videotape were attributed to the State, it would not alter
the conclusion that Charlie's right to a speedy trial was not
in fact violated. If all of this delay was attributed to the
State, it would add an extra 34 days to the State's portion
of the delay, and remove the same from Charlie. Under
factor 2, the total delay attributed to the State would be
183 days, and 87 would be attributable to Charlie. Of the
State's portion then, 121 days would be institutional, 4
would be intentional, and 58 would be due to negligence,
which occupies a “middle ground” in terms of gradations
of culpability. This change would affect the analysis by
tipping factor 2 more favorably in Charlie's favor, but not
to a great degree, given the fact that the vast majority of
the State's delay would still be due to institutional reasons.
Moreover, this alteration would not change the analysis
under factor 1 because the overall length of the delay (i.e.,
70 days past the 200–day trigger date) would remain the
same; nor would it increase the burden on the State or
require it to provide a particularly compelling justification
for the delay. Furthermore, this change would not affect in
any way the District Court's analysis under factors 3 and
4. In sum, weighing factor 2 in Charlie's favor due to the
State's negligence in producing the videotape would not
change the ultimate result under the Ariegwe analysis. For
these reasons, therefore, we conclude the District Court
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did not err in denying Charlie's motion to dismiss for lack
of a speedy trial.


¶ 60 Issue Five: Does cumulative error require the reversal
of Charlie's conviction?


¶ 61 Charlie argues that cumulative error in the
proceedings against him prejudiced his right to a fair
trial and requires that his conviction be reversed. Charlie
contends that he was deprived of material evidence due
to police negligence or misconduct, and thereby denied
due process. We see no merit to Charlie's claim, especially
given the fact that the State produced the videotape once
it was discovered in its system. While there was a delay
in the proceedings against Charlie **949  due to the
State's failure to produce the videotape until roughly 6
months after his arrest, the delay was also occasioned by
other factors noted above. Under these circumstances, we
decline to find cumulative error.


¶ 62 Issue Six: Did the District Court err in sentencing
Charlie as a persistent felony offender?


[32]  *374  ¶ 63 The District Court sentenced Charlie as a
persistent felony offender (PFO). The statute under which
Charlie was sentenced reads in pertinent part as follows:


A “persistent felony offender” is an offender who
has previously been convicted of a felony and who
is presently being sentenced for a second felony
committed on a different occasion than the first.
An offender is considered to have been previously
convicted of a felony if:


(1) the previous felony conviction was for an offense
committed in this state or any other jurisdiction for
which a sentence to a term of imprisonment in excess of
1 year could have been imposed;


(2) less than 5 years have elapsed between the
commission of the present offense and either:


(a) the previous felony conviction; or


(b) the offender's release on parole or otherwise from
prison or other commitment imposed as a result of the
previous felony conviction....


Section 46–18–501, MCA.


¶ 64 Charlie had been previously convicted of felony
possession of a deadly weapon by an inmate on August
16, 2001. Charlie was discharged from prison and began
serving his suspended sentence on October 1, 2003. His
current offense was committed on June 8, 2008. Under §
46–18–501(2)(b), MCA, Charlie is a PFO because fewer
than 5 years have elapsed between his release from
prison and his current offense. See State v. Montoya,
1999 MT 180, ¶ 26, 295 Mont. 288, 983 P.2d 937
(stating “that ‘release on parole or otherwise from
prison or other commitment,’ § 46–18–501(2)(b), MCA,
triggers the commencement of the statutory five-year
period, irrespective of whether the prior felony conviction
occurred more than five years in the past.”). Charlie's
sentencing as a PFO was within statutory parameters and
constitutes a legal sentence.


CONCLUSION


¶ 65 For the foregoing reasons, Charlie's conviction is
affirmed.


We concur: JAMES C. NELSON, WILLIAM
LEAPHART, MICHAEL E, WHEAT and BRIAN
MORRIS.


All Citations


357 Mont. 355, 239 P.3d 934, 2010 MT 195


Footnotes
1 In this connection, we take note of the fact that the District Court did review the contents of the videotape in its


consideration of Charlie's second motion to suppress. The District Court concluded, however, that the videotape did not
shed any additional light on the matter because the video did not clearly show what was transpiring in the defendant's
car at the time of the stop or his actions and mannerisms. The District Court concluded that the video was of such a poor
quality in this regard that it could not support any additional factual findings.


End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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223 P.3d 1103
Supreme Court of Utah.


STATE of Utah, Plaintiff and Respondent,
v.


Deon Lomax CLOPTEN, Defendant and Petitioner.


No. 20080631.
|


Dec. 18, 2009.


Synopsis
Background: Defendant was convicted by a jury in the
Third District Court, Salt Lake Department, Dennis M.
Fuchs, J., of murder, failing to respond to a police
command, and possession of a dangerous weapon.
Defendant appealed. The Court of Appeals, 186 P.3d
1004, McHugh, J., affirmed. The Supreme Court granted
certiorari review.


Holdings: The Supreme Court, Durham, C.J., held that:


[1] expert testimony regarding factors shown to contribute
to inaccurate eyewitness identifications should be
admitted whenever it meets the requirements of evidence
rule generally governing admissibility of expert testimony;


[2] when defense does not call an eyewitness expert, trial
judge must provide a cautionary instruction regarding
eyewitness identifications if one is requested by the defense
and eyewitness identification is a central issue;


[3] eyewitness expert testimony is sufficiently reliable
under evidence rule; and


[4] trial court committed prejudicial error by excluding
eyewitness expert testimony.


Decision of Court of Appeals reversed; conviction
vacated; remanded for new trial.


Durrant, Associate C.J., filed an opinion concurring in
part and dissenting in part in which Wilkins, J., joined.


Attorneys and Law Firms


*1105  Mark L. Shurtleff, Att'y Gen., Jeffrey S. Gray,
Asst. Att'y Gen., for plaintiff.


Michael D. Zimmerman, Troy L. Booher, Katherine
Carreau, Engels Tejeda, Salt Lake City, for defendant.


On Certiorari to the Utah Court of Appeals


DURHAM, Chief Justice:


INTRODUCTION


¶ 1 Defendant, Deon Lomax Clopten, appeals his
conviction for murder on grounds that the trial court
abused its discretion when it excluded expert testimony
regarding the reliability of eyewitness identification.
Following existing Utah precedent, the court of appeals
affirmed Clopten's conviction while inviting this court to
revisit our position on the admissibility of such expert
testimony. We reverse the decision of the court of appeals,
vacate the conviction, and remand for a new trial.


BACKGROUND


¶ 2 In February 2006, Clopten was convicted of first-
degree murder for the shooting of Tony Fuailemaa
outside a Salt Lake City nightclub. At trial, Clopten
maintained that someone else-a man named Freddie
White-was responsible for the shooting. The testimony
of several individuals who witnessed the murder and
who identified Clopten as the perpetrator countered this
assertion. In the absence of strong physical or forensic
evidence against Clopten, the State leaned heavily on the
eyewitness testimony to secure a conviction.


¶ 3 As part of his defense, Clopten sought to introduce
the testimony of Dr. David Dodd, an expert on eyewitness
identification. Clopten intended to elicit testimony from
Dr. Dodd regarding various factors that can affect the
accuracy of eyewitness identifications, including cross-
racial identification, the impact of violence and stress
during an event, the tendency to focus on a weapon rather
than an individual's facial features, and the suggestive
nature of certain identification procedures used by police.
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¶ 4 At Clopten's first trial, the district court initially
allowed the expert testimony, but later reversed itself
and ruled that Dr. Dodd could not testify. The district
court changed course again and decided to permit the
testimony, but this ruling was nullified *1106  when, in
May 2005, a mistrial was declared because of a conflict
of interest unrelated to the issue before us. At the second
trial, the court excluded the expert testimony. The trial
court reasoned that the testimony was unnecessary since
potential problems with eyewitness identification could
be explained using a jury instruction, as has been the
common practice in Utah since this court's decision in
State v. Long, 721 P.2d 483 (Utah 1986). The trial
court concluded that the jury instruction (hereinafter a
“Long instruction”) “does an adequate job” and that Dr.
Dodd's testimony would be “superfluous” and “would
only confuse the issue.”


¶ 5 Clopten appealed the trial court's ruling. The court
of appeals held that trial judges are afforded “significant
deference to exclude expert testimony on this topic” and
upheld the conviction. State v. Clopten, 2008 UT App
205, ¶ 19–21, 186 P.3d 1004. However, the court also
cited numerous studies concluding “that jury instructions
and cross-examinations do not adequately address the
vagaries of eyewitness identification.” Id. ¶ 19. Judge
Thorne wrote a separate concurrence, in which he urged
this court to “revisit the boundaries of trial court
discretion in excluding expert testimony on the subject.”
Id. ¶ 32 (Thorne, J., concurring). We granted certiorari
review, and we have jurisdiction under Utah Code section
78A–3–102(5) (2008).


ISSUE AND STANDARD OF REVIEW


[1]  [2]  ¶ 6 We granted certiorari review on whether
expert testimony regarding the reliability of eyewitness
identification should be presumed admissible when timely
requested. “On certiorari, we review de novo the decision
of the court of appeals, not that of the trial court.” State v.
Gardner, 2007 UT 70, ¶ 20, 167 P.3d 1074. A trial court's
exclusion of expert testimony is reviewed for an abuse
of discretion and is reversed if it “ ‘exceeds the limits of
reasonability.’ ” State v. Hollen, 2002 UT 35, ¶ 66, 44 P.3d
794 (quoting State v. Larsen, 865 P.2d 1355, 1361 (Utah
1993)).


ANALYSIS


¶ 7 Our analysis proceeds in four parts. In Part One, we
summarize the evolution of Utah law as it pertains to
the introduction of expert testimony regarding eyewitness
identifications. Part Two examines the wealth of empirical
research that, since our decision in Long, has solidly
established the importance of expert testimony to explain
factors contributing to eyewitness fallibility and the
resulting possibility of mistaken identifications. In Part
Three, we provide new guidance for the introduction
of expert testimony on this subject. Finally, Part Four
addresses our holding in this case.


I. UTAH LAW HAS BEEN INTERPRETED
AS ESTABLISHING A DE FACTO
PRESUMPTION AGAINST THE


ADMISSION OF EXPERT TESTIMONY
ON EYEWITNESS IDENTIFICATION


¶ 8 When we decided State v. Long in 1986, it was already
apparent that “[a]lthough research has convincingly
demonstrated the weaknesses inherent in eyewitness
identification, jurors are, for the most part, unaware of
these problems.” 721 P.2d 483, 490 (Utah 1986). Thus
we confronted a troubling quandary: while eyewitness
identifications are frequently crucial to the State's case
against a criminal defendant, the human ability to
perceive and remember accurately is subject to numerous
limitations. See id. at 488. In addition, it appears that jury
members are frequently unaware of these limitations and
thus give eyewitness identifications a disproportionate
weight. Id. at 490.


¶ 9 In Long, we considered the appropriateness of jury
instructions as a way of familiarizing the fact-finder with
these issues. Id. at 492. There, the defendant was convicted
of aggravated assault based on an identification made by
the victim, who had been wounded by a shotgun blast
and acknowledged that his vision was “glossy” when he
saw the shooter. Id. at 484. Counsel for the defendant
requested a cautionary instruction regarding the accuracy
of the identification, which the trial court declined to give.
Id. at 487.


¶ 10 Prior to Long, the decision to issue a cautionary
instruction regarding the infirmities of eyewitness
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testimony was left entirely *1107  to the trial court's
discretion. State v. Tucker, 709 P.2d 313, 316 (Utah 1985);
State v. Reedy, 681 P.2d 1251, 1252 (Utah 1984); State
v. Newton, 681 P.2d 833, 834 (Utah 1984). Although
this court cautioned that refusing to provide a requested
instruction could constitute an abuse of discretion, see
e.g., Reedy, 681 P.2d at 1252–53, until Long we had never
reversed a single conviction on the grounds of such a
refusal. Long, 721 P.2d at 487. As a result, trial judges in
Utah rarely used the instruction, even in cases where there
was serious doubt as to the reliability of the identification.
Id. We therefore faced a choice between abandoning any
pretext of requiring a cautionary instruction or giving the
requirement teeth. We chose the latter course, reversed
Long's conviction, and remanded the case for a new
trial. Id. at 495. In addition, we directed trial courts to
provide instructions “whenever eyewitness identification
is a central issue in a case and such an instruction is
requested by the defense.” Id. at 492.


¶ 11 We also acknowledged that, because of doubts
regarding its effectiveness in educating the jury, “[a]
cautionary instruction plainly is not a panacea.” Id. at 492
n. 5. Despite that warning, Long left undisturbed previous
holdings that discouraged the use of expert testimony as
an alternative to jury instructions. These disincentives first
appeared in State v. Griffin, which dismissed eyewitness
expert testimony as a mere “lecture” that could invade
the jury's role as sole evaluator of witness credibility. 626
P.2d 478, 481 (Utah 1981); accord State v. Malmrose, 649
P.2d 56, 61 (Utah 1982). The Malmrose decision provoked
a dissent by Justice Stewart, who argued that because
the “inherent dangers of good faith error in eyewitness
identification are widely recognized,” it was error for the
trial judge to neither admit expert testimony nor issue
a cautionary instruction. Id. at 62, 65–66 (Stewart, J.,
dissenting). These misgivings later became the core of the
majority opinion in Long.


¶ 12 It was never the intent of this court to establish
cautionary instructions as the sole means for educating
juries about eyewitness fallibility. Indeed, we carefully
acknowledged that “[f]ull evaluation of the efficacy of
cautionary instructions must await further experience.”
Long, 721 P.2d at 492, n. 5. With the benefit of hindsight,
however, it is clear that Long actually discouraged the
inclusion of eyewitness expert testimony by failing to
dispel earlier notions that such testimony would constitute
a “lecture to the jury about how they should perform their


duties.” Malmrose, 649 P.2d at 61. As a result, trial judges
reached two logical conclusions: (1) when in doubt, issuing
cautionary instructions was a safe option; and (2) allowing
expert testimony was hazardous if the expert “lectured the
jury” about the credibility of a witness.


¶ 13 Subsequent decisions reinforced this bias. In State v.
Hubbard, we held that the substance of expert testimony
“can be just as adequately conveyed to the jury through
the judge in a jury instruction.” 2002 UT 45, ¶ 17, 48
P.3d 953. Further, we affirmed trial court rulings that
“such evidence could cause confusion of the issues and
could cause undue delay.” State v. Butterfield, 2001 UT
59, ¶ 44, 27 P.3d 1133. Proponents of eyewitness expert
testimony also found themselves in a dilemma regarding
the specificity of the proffered testimony. On one hand,
eyewitness expert testimony that was too specific was
excluded as having “a significant tendency to cause the
jury to abdicate its role as fact finder.” Hubbard, 2002
UT 45, ¶ 20, 48 P.3d 953. If, on the other hand, the
eyewitness expert only gave general testimony about
memory phenomena, then it could be excluded because
it “did not deal with the specific facts from this case but
rather would constitute a lecture to the jury about how it
should judge the evidence.” Butterfield, 2001 UT 59, ¶ 44,
27 P.3d 1133. In addition, we held that a Long instruction
is enough to render an erroneous exclusion harmless, even
if the instruction failed to mention significant portions
of the proffered expert testimony. Hubbard, 2002 UT
45, ¶ 20, 48 P.3d 953. Finally, in a continuation of our
history prior to Long, neither this court nor the court of
appeals has ever reversed a conviction for failure to admit
eyewitness expert testimony. Given this history, it is not
surprising that there is a de facto presumption against
eyewitness expert testimony in Utah's trial courts.


*1108  ¶ 14 This trend, acknowledged by both parties, is
troubling in light of strong empirical research suggesting
that cautionary instructions are a poor substitute for
expert testimony. We turn now to a review of that
research.


II. EMPIRICAL RESEARCH HAS
CONVINCINGLY ESTABLISHED THAT


EXPERT TESTIMONY IS NECESSARY IN MANY
CASES TO EXPLAIN THE POSSIBILITY OF


MISTAKEN EYEWITNESS IDENTIFICATION
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¶ 15 “ ‘[T]he vagaries of eyewitness identification are
well known; the annals of criminal law are rife with
instances of mistaken identification.’ ” State v. Long,
721 P.2d 483, 491 (Utah 1986) (quoting United States v.
Wade, 388 U.S. 218, 228, 87 S.Ct. 1926, 18 L.Ed.2d 1149
(1967)). Decades of study, both before and particularly
after Long, have established that eyewitnesses are prone
to identifying the wrong person as the perpetrator of a


crime, particularly when certain factors are present. 1  For
example, people identify members of their own race with
greater accuracy than they do members of a different


race. 2  In addition, accuracy is significantly affected by
factors such as the amount of time the culprit was in view,
lighting conditions, use of a disguise, distinctiveness of
the culprit's appearance, and the presence of a weapon


or other distractions. 3  Moreover, there is little doubt
that juries are generally unaware of these deficiencies in
human perception and memory and thus give great weight


to eyewitness identifications. 4  Indeed, juries seemed to
be swayed the most by the confidence of an eyewitness,
even though such confidence correlates only weakly with


accuracy. 5  That the empirical data is conclusive on these
matters is not disputed by either party in this case and
has not been questioned by this court in the decisions
that followed Long. See State v. Hubbard, 2002 UT 45,
¶ 16, 48 P.3d 953 (noting the “inherent deficiencies” in
eyewitness testimony); State v. Butterfield, 2001 UT 59, ¶
42, 27 P.3d 1133 (recognizing “the vagaries of eyewitness
identification”).


¶ 16 The remaining issue is whether expert testimony is
generally necessary to adequately educate a jury regarding
these inherent deficiencies. As discussed below, we are


now convinced that it is. 6  In the absence of expert
testimony, a defendant is left with two tools—cross-
examination and cautionary instructions—with which to
convey the possibility of mistaken identification to the
jury. Both of these tools suffer from serious shortcomings
when it comes to addressing the merits of eyewitness


identifications. 7  Additionally, *1109  the admission of
eyewitness expert testimony is gaining support in courts
throughout the country.


A. Expert Testimony Has Been Shown to Be the Best
Method for Educating the Jury About Factors That


Can Contribute to Mistaken Eyewitness Identifications


¶ 17 The most troubling dilemma regarding eyewitnesses
stems from the possibility that an inaccurate identification
may be just as convincing to a jury as an accurate one. In
one study, subjects watched a mock trial of a defendant
accused of armed robbery. One group of subjects heard
only circumstantial evidence against the defendant—they
convicted at a rate of only 18 percent. The conviction rate
jumped to 72 percent for a second group, which heard
an eyewitness identify the defendant. A third group heard
the same evidence and the same eyewitness, but was also
told that the eyewitness was legally blind and had not
been wearing glasses at the time of the crime. Despite the
obvious unreliability of the eyewitness, 68 percent of this


group still voted to convict. 8  As one leading researcher
said: “[T]here is almost nothing more convincing than a
live human being who takes the stand, points a finger at
the defendant, and says ‘That's the one!’ ” Elizabeth F.
Loftus, Eyewitness Testimony 19 (1979). Because of this
overreliance on questionable eyewitnesses, juries will often
benefit from assistance as they sort reliable testimony from
unreliable testimony.


¶ 18 The challenge arises in determining how best
to provide that assistance in cases where mistaken
identification is a possibility. It is apparent from the
research that the inclusion of expert testimony carries
significant advantages over the alternatives, namely cross-


examination and jury instructions. 9


1. Expert Testimony Effectively Educates the Jury
About the Possibility of Mistaken Identification


Without Unfairly Favoring the Defendant


¶ 19 Typically, an expert is called by a criminal defendant
to explain how certain factors relevant to the identification
in question could have produced a mistake. The expert
may or may not be familiar with the facts of the case
prior to the testimony, and in any case will not offer an
opinion on whether the specific eyewitness identification is
accurate or not. Instead, the relevant research is discussed
in more general terms, thus allowing the jury to apply the
information to whatever degree it sees fit.
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¶ 20 Such testimony performs two beneficial functions.
First, it teaches jurors about certain factors—such as
“weapon focus” and the weak correlation between
confidence and accuracy—that have a strong but
counterintuitive impact on the reliability of an eyewitness.
In other words, the testimony enables jurors to avoid
certain common pitfalls, such as believing that a
witness's statement of certainty is a reliable indicator


of accuracy. 10  Second, it assists jurors by quantifying
what most people already know. An expert may discuss,
for example, the degree to which accuracy is affected
by a disguise or a long lapse between the crime and
the identification. Importantly, expert testimony does not
unfairly favor the defendant by making the jury skeptical
of all eyewitnesses. In fact, when a witness sees the
perpetrator under favorable conditions, expert testimony


actually makes jurors more likely to convict. 11  When
expert testimony is used correctly, the end result is a jury
that is better able to reach a just decision.


*1110  2. Cross-examination May Be
Ineffective When the Eyewitness has Made
a Mistaken Identification in Good Faith


¶ 21 In the absence of expert testimony, the method most
commonly used to challenge the veracity of eyewitnesses is
cross-examination. But because eyewitnesses may express
almost absolute certainty about identifications that are
inaccurate, research shows the effectiveness of cross-
examination is badly hampered. Cross-examination will
often expose a lie or half-truth, but may be far less effective
when witnesses, although mistaken, believe that what they


say is true. 12  In addition, as we recognized in Long,
eyewitnesses are likely to use their “expectations, personal
experience, biases, and prejudices” to fill in the gaps
created by imperfect memory. 721 P.2d at 489. Because it
is unlikely that witnesses will be aware that this process
has occurred, they may express far more confidence in the


identification than is warranted. 13


¶ 22 Even if cross-examination reveals flaws in the
identification, expert testimony may still be needed
to assist the jury. Cross-examination might show, for
example, that the perpetrator was a different race than the
eyewitness and was also wearing a disguise. Without the
assistance of expert testimony, a jury may have difficulty


assessing the import of those factors in gauging the


reliability of the identification. 14  For these reasons, we
cannot rely on cross-examination as a surefire way to
uncover the possibility of mistaken identification.


3. Research has Shown That Cautionary
Instructions are Ineffective at Educating the Jury


¶ 23 Trial courts in Utah and around the nation
have often tried to remedy the possibility of mistaken
identification by giving cautionary instructions to the jury.
This approach was pioneered in United States v. Telfaire,
in which the D.C. Circuit proposed a model instruction
touching on common problems with identifications.
469 F.2d 552, 558–59 (D.C.Cir.1972). In Long, we
pointed out several deficiencies with the Telfaire approach
and suggested a longer, more detailed instruction that
incorporated more recent research. Long, 721 P.2d at
494 n. 8. Variations of this model were thereafter used
regularly by Utah trial courts and became collectively
known as the “Long instruction.” The standard Long
instruction consists of general cautions about many
factors known to contribute to mistaken identifications,
such as brief exposure time, lack of light, presence of
disguises and distractions, and effects of stress and cross-
racial identification. Id. At the time, it seemed logical that
this measure would substantially enhance a jury's ability
to evaluate eyewitness accuracy.


¶ 24 Subsequent research, however, has shown that
a cautionary instruction does little to help a jury


spot a mistaken identification. 15  While this result
seems counterintuitive, commentators and social scientists
advance a number of convincing explanations. First,
instructions “given at the end of what might be a long
and fatiguing trial, and buried in an overall charge by
the court” are unlikely to have much effect on the minds
of a jury. Peter J. Cohen, How Shall They Be Known?
Daubert v. Merrell Dow Pharmaceuticals and Eyewitness
Identification, 16 Pace L.Rev. 237, 272 (1996). Second,
instructions may come too late to alter the jury's opinion
of a witness whose testimony might have been heard


*1111  days before. 16  Third, even the best cautionary
instructions tend to touch only generally on the empirical
evidence. The judge may explain that certain factors are
known to influence perception and memory, but will not
explain how this occurs or to what extent. As a result,
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instructions have been shown to be less effective than


expert testimony. 17


¶ 25 In conclusion, there is little reason to be confident
that cross-examination and cautionary instructions
alone provide a sufficient safeguard against mistaken
identifications. In contrast, expert testimony has been
shown to substantially enhance the ability of juries to
recognize potential problems with eyewitness testimony.


B. The Need to Admit Eyewitness Expert Testimony
is Recognized by Courts Throughout the Nation


¶ 26 The admissibility of eyewitness expert testimony
was first considered by the nation's courts starting in
the 1970s. In general, these early decisions excluded the
testimony on grounds that have since been undercut


by the research cited above. 18  The majority of courts
that have considered the issue since then have held that
admission or exclusion of the evidence is within the broad


discretion of the trial court. 19  Starting in the 1980s,
however, numerous state and federal courts recognized
that the statistical evidence on eyewitness inaccuracy was
too substantial to ignore. Many of these appellate courts
instructed trial judges that, under certain circumstances,
it would be an abuse of discretion not to allow expert
testimony on the subject.


¶ 27 The first such decision came from the Arizona
Supreme Court in State v. Chapple, 135 Ariz. 281, 660 P.2d
1208 (1983). There, the trial court excluded an eyewitness
expert on grounds that the testimony would not assist
the jury and that cross-examination was sufficient to
reveal problems with the identification. Id. at 1223–24.
The Arizona Supreme Court reversed and held that,
in cases where the expert would provide information
about eyewitness factors relevant to the case, it was
error to exclude the testimony as unhelpful. Id. Over
the last two decades, numerous other state courts have
either reversed decisions to exclude or encouraged the


inclusion of eyewitness expert testimony. 20  Calling on
courts to “face up to the reliability problems of eyewitness
identification,” the Supreme Court of California held in
People v. McDonald that “it will ordinarily be error” to
exclude qualified expert testimony when an eyewitness
identification is key to the prosecution's case and is not
“substantially corroborated” by independent evidence. 37


Cal.3d 351, 208 Cal.Rptr. 236, 690 P.2d 709, 717, 727
(1984), overruled on other grounds by People v. Mendoza,
23 Cal.4th 896, 98 Cal.Rptr.2d 431, 4 P.3d 265 (2000).


¶ 28 Similar positions have been adopted in the federal
courts. The Sixth Circuit was the first to hold that
eyewitness expert testimony is sufficiently reliable to assist
the jury. United States v. Smith, 736 F.2d 1103, 1107
(6th Cir.1984). The next year, the Third Circuit held that
exclusion of expert testimony was an abuse of discretion
when the conviction was based solely on an eyewitness
identification. United States v. Downing, *1112   753
F.2d 1224, 1226 (3rd Cir.1985). The Third Circuit further
held that the discretion of trial judges was limited in
this area, and that rule 702 of the Federal Rules of
Evidence “requires ... that expert testimony on eyewitness
perception and memory be admitted at least in some
circumstances.” Id. at 1232. The Fifth Circuit reached a
similar conclusion in United States v. Moore and held that
“in a case in which the sole testimony is casual eyewitness
identification, expert testimony regarding the accuracy
of that identification is admissible and properly may be
encouraged.” 786 F.2d 1308, 1313 (5th Cir.1986).


¶ 29 In short, a growing number of courts have recognized
that eyewitness expert testimony is both reliable and
helpful to the jury. See United States v. Smithers, 212
F.3d 306, 311–12 (6th Cir.2000). Numerous courts have
also rejected the idea that such testimony is impermissible
because it is misleading or because it “invades the
province” of the jury. See, e.g., McDonald, 208 Cal.Rptr.
236, 690 P.2d at 722 (calling the latter argument no “more
than a shibboleth which ... would deprive the jury of
important information”) (quoting Patrick M. Wall, Eye–
Witness Identification in Criminal Cases 213 (1965)). With
this in mind, we now provide new guidance regarding the
admissibility of such expert testimony in Utah trial courts.


III. EXPERT TESTIMONY REGARDING
EYEWITNESS IDENTIFICATION SHOULD BE
ADMITTED IF IT MEETS THE STANDARDS
SET OUT IN UTAH RULE OF EVIDENCE 702


[3]  ¶ 30 Our previous holdings have created a de facto
presumption against the admission of eyewitness expert
testimony, despite persuasive research that such testimony
is the most effective way to educate juries about the
possibility of mistaken identification. Clopten urges us to
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remedy this situation by creating a new rule establishing
eyewitness expert testimony as presumptively admissible.
We decline to adopt an outright presumption. Instead,
we clarify how eyewitness expert testimony fits into the
Utah Rules of Evidence. We ultimately hold that the
testimony of a qualified expert regarding factors that
have been shown to contribute to inaccurate eyewitness
identifications should be admitted whenever it meets
the requirements of rule 702 of the Utah Rules of
Evidence. We expect this application of rule 702 will
result in the liberal and routine admission of eyewitness
expert testimony, particularly in cases where, as here,
eyewitnesses are identifying a defendant not well known
to them.


¶ 31 We conclude that this approach best conforms
to the intent of rule 702. Under the rule, trial judges
perform a gatekeeper function to screen out unreliable
expert testimony and are advised to view proposed experts
with “rational skepticism.” Utah R. Evid. 702, advisory
comm. note (2007). It should be noted that the current
rule 702 was amended in 2007 and was not in effect
when Clopten was convicted. We therefore analyze the
admission of eyewitness expert testimony under both the
current version of the rule and the version that was in


place at the time of Clopten's trial. 21  Analysis of the
current version of rule 702 consists of two basic parts.
First, the trial judge must find that the expert testimony
will “assist the trier of fact.” Utah R. Evid. 702(a). Second,
the testimony must “meet a threshold showing” *1113  of
reliability. Id. 702(b). Focusing on this analysis allows us
to dispose of several arguments that have been used in the
past to exclude eyewitness experts.


A. Expert Eyewitness Testimony Is Helpful in Cases
Involving Identification of a Stranger and One or More
of the Factors Known to Affect Eyewitness Accuracy


[4]  ¶ 32 As explained in Part One, trial judges have often
excluded eyewitness experts on grounds that the testimony
will not be helpful to the jury. We now hold that, in
cases where eyewitnesses are identifying a stranger and
where one or more established factors affecting accuracy


are present, 22  the testimony of an eyewitness expert
will meet rule 702's requirement to “assist the trier of
fact.” As the research makes clear, the topics covered
by eyewitness experts are often beyond the common
knowledge of ordinary jurors and usually cannot be


effectively elicited through cross-examination alone. It
is therefore inappropriate for a trial judge to exclude
an eyewitness expert merely on grounds that the jurors'
life experiences already provide enough information, that
cross-examination will suffice to reveal weaknesses with
the identification, or that the testimony presented will be
misleading or confusing.


¶ 33 We are not mandating the admission of eyewitness
expert testimony in every case. Trial judges must still
analyze whether the testimony will assist the jury, and
in some cases it will not. The research on eyewitness
identifications, for example, almost exclusively focuses on
individuals who are attempting to identify a stranger. If
the eyewitness is identifying someone with whom he or she
has been acquainted over a substantial period of time (for
example, a family member, long-time business associate,
neighbor, or friend), then expert testimony is not likely
to assist the jury in evaluating the accuracy of a witness's
testimony. Similarly, there may be cases in which a witness
viewed the perpetrator under such ideal conditions that
an expert would not be able to identify factors that could
have contributed to a misidentification. In such cases, the
trial judge retains the discretion to exclude the testimony.
We expect, however, that in cases involving eyewitness
identification of strangers or near-strangers, trial courts
will routinely admit expert testimony.


[5]  [6]  ¶ 34 In addition, the testimony of an eyewitness
expert should not be considered cumulative or duplicative
of cautionary instructions to the jury. To reconcile this
holding with our previous decision in Long, we modify
our guidance regarding cautionary instructions. In cases
where the defense does not call an eyewitness expert, the
holding in Long still applies. In other words, the trial judge
must provide a cautionary instruction if one is requested
by the defense and eyewitness identification is a “central
issue.” State v. Long, 721 P.2d 483, 492 (Utah 1986).
Where eyewitness expert testimony is heard, however,
Long no longer applies and the inclusion of a cautionary
instruction, if requested, is a matter for the trial judge's
discretion.


*1114  B. Eyewitness Expert Testimony Is Sufficiently
Reliable to Be Admitted Under Rule 702 and


Should Not Be Excluded as a Lecture to the Jury
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[7]  ¶ 35 Though it disputes whether judicial notice of
reliability is appropriate, the State concedes that the
testimony of eyewitness experts is based on sufficiently
reliable principles to merit admission. Under rule 702,
there are two ways to establish reliability. First, the
proponent may show that the “principles or methods
underlying the testimony meet a threshold showing that
they (i) are reliable, (ii) are based upon sufficient facts or
data, and (iii) have been reliably applied to the facts of the
case.” Utah R. Evid. 702(b) (2007). Second, the proponent
may show that the underlying principles or methods “are
generally accepted by the relevant expert community.” Id.
We hold that the testimony of eyewitness experts satisfies
both tests. The phenomena that eyewitness experts seek
to explain have been reviewed and replicated many times
in recent decades. In addition, this court recognized in
State v. Rimmasch that it was appropriate to take judicial
notice of “general acceptance” of those principles in the
community of researchers that specialize in the study of
eyewitness identification. 775 P.2d 388, 398 (Utah 1989).


[8]  ¶ 36 Finally, we hold that eyewitness expert testimony
should not be excluded as intruding on the province of
the jury or as an impermissible “lecture.” The current
version of rule 702 resolves the Catch–22 of the old rule,
in which proponents of eyewitness expert testimony risked
being too specific on the one hand and too general on the
other. The rule as now written recognizes that “[i]t might
be important in some cases for an expert to educate the
factfinder about general principles, without attempting to
apply these principles to the specific facts of the case.”
Utah R. Evid. 702, advisory comm. note (2007). It is
therefore acceptable for an eyewitness expert to “give a
dissertation or exposition” of factors found in the case that
are understood to contribute to eyewitness inaccuracy. Id.
As long as the expert does not attempt to tell the jury
that a specific eyewitness identification either is or is not
accurate, then the expert has not impinged on the jury's
duty as the sole evaluator of witness credibility.


C. Eyewitness Expert Testimony Was Also
Admissible Under the Version of Rule 702


That Was in Effect When Clopten Was Tried


[9]  ¶ 37 Our analysis has up to this point relied on the
current version of rule 702. As the State correctly points
out, this version was not in effect when Clopten was tried.
Thus, we must evaluate the decision to exclude the expert


testimony in light of the law that existed in 2005. Under
the previous version of rule 702, expert testimony could
be admitted if the witness was properly qualified as an
expert and the testimony would “assist the trier of fact.”
Utah R. Evid. 702 (2006). There was no language in the
older version of rule 702 to require a threshold showing
of reliability. However, we previously held that unreliable
expert testimony could not assist the jury and therefore
applied the three-prong test developed in Rimmasch to test
reliability. State v. Crosby, 927 P.2d 638, 640–41 (Utah
1996) (citing Rimmasch, 775 P.2d at 400).


¶ 38 Because the current version of rule 702 incorporates
an updated reliability analysis for expert testimony, the
Rimmasch test has been subsumed in the new rule.
However, the old “Rule 702 plus Rimmasch ” test yields
the same result as the current rule when applied to
eyewitness expert testimony. The Rimmasch opinion itself
states in regards to Long that judicial notice may be taken
“of the fact that eyewitness identification is unreliable
on [the] basis of general acceptance of that view.” 775
P.2d at 398. The Rimmasch reliability standard is therefore
satisfied. Since there has never been a dispute over
Dr. Dodd's qualifications, the only remaining issue is
helpfulness. The language in rule 702 has not changed
regarding helpfulness; in both the old and new versions,
expert testimony may be admitted if it “will assist the trier
of fact to understand the evidence or to determine a fact
in issue.” The application of the older version of rule 702
therefore does not change the analysis for this case. In
cases where an eyewitness *1115  is identifying a stranger
and in which various factors that can affect accuracy are
present, eyewitness expert testimony is helpful to the jury
and thus admissible. Having determined that Dr. Dodd's
testimony could have been admitted, we now consider
whether its exclusion was an abuse of discretion.


IV. THE TRIAL COURT ABUSED
ITS DISCRETION BY EXCLUDING


THE EXPERT TESTIMONY


[10]  [11]  [12]  [13]  ¶ 39 Before deciding the ultimate
outcome of this case, we analyze whether the decision
to exclude Dr. Dodd's testimony constituted an abuse of
discretion by “ ‘exceed[ing] the limits of reasonability.’ ”
State v. Hollen, 2002 UT 35, ¶ 66, 44 P.3d 794 (quoting
State v. Larsen, 865 P.2d 1355, 1361 (Utah 1993)). We are
less likely to find an abuse of discretion “ ‘where there
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has been no showing that the excluded evidence would
probably have had a substantial influence in bringing
about a different verdict.’ ” State v. Hubbard, 2002 UT
45, ¶ 20, 48 P.3d 953 (quoting State v. Butterfield, 2001
UT 59, ¶ 43, 27 P.3d 1133). Similarly, we find errors
by the trial court harmful only if there is a “reasonable
likelihood” that the verdict would have been different had
the expert testimony been included. Steffensen v. Smith's
Mgmt. Corp., 862 P.2d 1342, 1347 (Utah 1993). If no such
reasonable likelihood exists, then the error is harmless and
reversal is not warranted. In order to analyze these issues,
we review the facts presented in the record.


¶ 40 Tony Fuailemaa, the victim in this case, was shot
and killed outside a nightclub following a rap concert. An
undercover police officer responded and was told by the
victim's girlfriend, Shannon Pantoja, that the shooter was


“the guy in the red.” 23  The officer gave chase and saw
several men jump into a Ford Explorer and drive away
at high speed. A police pursuit ensued and resulted in the
capture of Clopten and three other men. Clopten was in
the driver's seat of the Explorer at the time of the arrest.
Freddie White, the individual identified by Clopten as
the shooter, was in the rear passenger seat. Both Clopten
and White are African–American. Clopten was wearing
both a red hooded sweatshirt and red pants at the time
of arrest, while White was wearing a red T-shirt. Another
red hooded sweatshirt was later found in the Explorer
near where White had been sitting; the evidence suggested
that White had been wearing it earlier in the evening. The
handgun was found on the side of a road, having been
thrown from the Explorer during the pursuit.


¶ 41 The State was unable to link Clopten to the handgun
using fingerprints or other forensic evidence. Instead,
the State relied heavily on eyewitness testimony. Pantoja
testified that she was standing some fifteen feet away when
she saw the man in red shoot Fuailemaa. She was taken
by police to the scene of the arrest and there identified
Clopten as the shooter. Pantoja also picked Clopten out of
a police lineup some thirteen months later and identified
him as the shooter at trial. Clopten was also identified
by Melissa Valdez, another concertgoer who witnessed
the shooting. Valdez testified that she had spoken briefly
to a man dressed in a red sweatshirt both before and
after the concert at the nightclub. Valdez said that just
after speaking to the man in red for the second time, she
saw him shoot Fuailemaa in the back of the head. She
identified Clopten as the man in red both in a photo array


and at trial. The State also introduced testimony given
by Christopher Hamby, who accompanied Clopten to the
concert and was riding in the Explorer at the time of
the arrest. Hamby testified at a preliminary hearing that
Clopten was the shooter. Finally, the State called Robert
Land, who had been in prison with Clopten following
the arrest. Land claimed that Clopten confessed to killing
Fuailemaa.


¶ 42 There were significant problems, however, with the
State's case. Hamby initially told police that he had not
witnessed the *1116  shooting. Hamby changed his story
after being told by police that Clopten would inevitably be
convicted and that he could either “be a witness” or “go
to jail for many years.” Hamby disappeared prior to trial,
leaving the State no alternative but to read his preliminary
hearing testimony into evidence. Land's credibility was
also attacked since he received a substantially reduced
prison sentence in exchange for his testimony. There were
also questions about whether Clopten would have been
able to have the in-depth discussion that Land described,
since the two inmates were housed in different parts
of the prison. Given these issues, the testimony of the
other eyewitnesses—particularly that of Pantoja—were of
primary importance.


¶ 43 Pantoja had never met or seen Clopten prior to
the night of the murder. She testified at trial that,
upon arriving at the nightclub, Fuailemaa recognized
Clopten as someone with whom he had previously been
incarcerated. Fuailemaa pointed Clopten out to Pantoja,
and told her that Clopten “had some problems with the
homies out in the prison.” The murder occurred some two
hours later, as Fuailemaa and Pantoja were returning to
their parked car. Pantoja spoke to the police on numerous
occasions, and she testified at a preliminary hearing and
at both trials.


¶ 44 Pantoja's testimony at trial contained numerous
inconsistencies when compared to her previous
statements. At trial, for example, Pantoja testified that
she looked closely at Clopten as she entered the nightclub
prior to the shooting. In an interview with police just
two days after the shooting, however, she stated that “I
didn't really look at [Clopten] when I entered the club.”
In addition, the circumstances under which she saw the
shooting and later identified the perpetrator indicate that
inaccuracy could have occurred at several points. Just
after the shooting, for example, a frantic Pantoja told
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police that the shooter was “the guy in red.” She did
not identify Clopten by name, even though Fuailemaa
had pointed him out by name earlier in the evening. Less
than an hour later, a still-distraught Pantoja was told by
police that “they have some suspects pulled over” and
that they needed her “to go identify these guys.” When
she demurred, an officer told her to “[d]o it for Tony.”
After being transported to the scene of the arrest, she
viewed the four men one at a time at a distance of some
thirty-five feet. All four men were handcuffed. Although
there was evidence that White had been wearing a red
hooded sweatshirt earlier in the night, at the time of the
identification only Clopten was wearing such a garment.
Pantoja identified Clopten as the shooter, and a short
time later picked Clopten out of a photo array. She
also identified Clopten in a police lineup approximately
thirteen months later and again at trial. When asked by
defense counsel how she could identify Clopten in a lineup
after so much time had passed, Pantoja testified that she
picked Clopten out due to his distinctive hairline. Every
other eyewitness, however, testified that the perpetrator
had a hood pulled up over the top of his head at the time
of the shooting.


¶ 45 The testimony of Melissa Valdez presented similar
difficulties. Valdez had also never seen Clopten prior
to the night of the murder. At trial, she said that she
had spoken twice to a man wearing red about getting
tickets to the concert. Moments after speaking to the
man the second time, Valdez heard shots and turned to
see him standing over Fuailemaa with a gun. She later
picked Clopten out of a photo array. In a police interview
shortly after the shooting, however, Valdez stated that the
shooter had not been wearing red pants. This weakened
her own identification, contradicted Pantoja's testimony,
and suggested that someone other than Clopten (who
was wearing red pants when arrested) was responsible. In
addition, Valdez's description of the red sweatshirt worn
by the shooter varied from the sweatshirt actually worn by
Clopten, and may have better matched the sweatshirt later
found near White's seat in the Explorer.


¶ 46 Both Valdez and Pantoja witnessed a brutal crime
committed by a stranger. They each saw the shooter
for no more than a few seconds, from some distance
away, at night, and while in extreme fear for their own
lives. The shooter's facial features were likely disguised
by a hood. The shooter was of a different race than
either eyewitness, and the presence of a weapon may have


served as a significant distractor. Pantoja's identification
*1117  may have been biased by her expectations, since


Fuailemaa had told her just before the murder that he
and Clopten were enemies. Her identification may also
have been affected by circumstances that occurred later,
such as the fact that Clopten was the only individual
wearing a red sweatshirt at the time of the initial “show
up” identification. Pantoja's statement that she was urged
by police to go identify a perpetrator for the sake of her
murdered boyfriend, at a time when she was still extremely
distraught, also creates doubts as to her accuracy. Finally,
the fact that Pantoja insisted that she remembered the
shooter's distinctive hairline, when others testified that the
shooter's head was covered, raises a fair question as to
whether Pantoja actually recalled the shooter's hairline, or
if she later incorporated that feature into her memory after
seeing pictures of Clopten.


¶ 47 In short, the circumstances found in the Clopten
trial are exactly those under which the testimony of an
eyewitness expert is most helpful to a jury. Dr. Dodd, the
proffered expert in this case, could have testified about
research into how eyewitness identification of a stranger
is affected by stress, disguises, darkness and length of
exposure. He could have quantified the impact of factors
such as weapon focus and cross-racial identification.
Dr. Dodd could also have testified as to the impact
that comments made by police officers may have on
an eyewitness making an identification. Additionally, he
could have discussed a common phenomenon in which
witnesses fill gaps in their memory with information
obtained later and thus, over time, become more and
more certain of identifications that may be inaccurate.
All of these factors were present here, and thorough
testimony by a qualified expert as to their nature would
have significantly assisted the jury in evaluating the
accuracy of the State's most important witnesses. In
addition, the critical importance of the eyewitnesses here
forces the conclusion that the proffered testimony might
have had a “substantial influence in bringing about a
different verdict.” It was therefore unreasonable for the
trial court to rule that such expert testimony would be
superfluous. While we acknowledge that the trial court
followed established precedent, we hold that the court
of appeals erred in concluding that the exclusion of Dr.
Dodd's testimony was not an abuse of discretion.


¶ 48 The court of appeals acknowledged the body of
research that supports the admission of eyewitness expert
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testimony. State v. Clopten, 2008 UT App 205, ¶ 19,
186 P.3d 1004. It then noted that “[t]he precise situation
in this case is somewhat different” because some of the
eyewitnesses “were not complete strangers to Clopten.”
Id. ¶ 20. The court of appeals therefore concluded that
any error made by the trial court was not prejudicial.
Id. We disagree. While Valdez and Pantoja each had
brief encounters with Clopten prior to the shooting, both


were essentially strangers to him. 24  To say that either
eyewitness was “acquainted” with Clopten, and thus not
subject to the vagaries of identifying a stranger, stretches
the definition of acquaintance too far. In addition, there is
little doubt that eyewitness testimony was of paramount
importance in the State's case against Clopten, as there
was no other independent corroboration of the shooter's
identity. Thus, we cannot conclude that the jury would
have convicted solely on the basis of other evidence
or testimony from other witnesses. There is therefore
a reasonable likelihood that, if allowed to hear Dr.
Dodd's testimony, the jury would have questioned the
accuracy of the eyewitnesses more rigorously and would
not have convicted Clopten. While the trial judge did
give a Long instruction, there is no reason to believe
this measure was effective in mitigating the error. This is
particularly true because the instruction discussed neither
the phenomenon of “weapon focus” nor the lack of
correlation between eyewitness confidence and accuracy.
Dr. Dodd's testimony would have reached both issues. We
therefore conclude that it is necessary to reverse the court
of appeals and vacate Clopten's conviction.


CONCLUSION


¶ 49 We are always reluctant to reverse a jury's decision
to convict, particularly when the crime in question is
as serious as this one. The seriousness of the crime,
however, *1118  makes it only more imperative that
the jury's decisionmaking abilities are supported by the
best information available. If unreliable identifications
are not addressed properly at trial, then there exists an
unacceptable risk of the innocent being punished and
dangerous criminals remaining at large. We therefore hold
that, in cases where eyewitnesses are identifying a stranger
and one or more established factors affecting accuracy are
present, the testimony of a qualified expert is both reliable
and helpful, as required by rule 702. Such eyewitness
expert testimony should therefore be routinely admitted,
regardless of whether the trial judge decides to issue a


cautionary instruction. Given the circumstances present in
this case, we hold that the court of appeals erred; the trial
court's decision to exclude eyewitness expert testimony
was an abuse of discretion that cannot be considered
harmless. Accordingly, we reverse the decision of the court
of appeals, vacate Clopten's conviction and remand for a
new trial in accordance with our decision today.


¶ 50 Justice PARRISH and Justice NEHRING concur in
Chief Justice DURHAM'S opinion.


DURRANT, Associate Chief Justice, concurring in part
and dissenting in part:
¶ 51 Our case law has consistently recognized that the
decision to admit or exclude expert testimony is within the


discretion of the district court. 1  Although this discretion
is not unconstrained, and is obviously limited by the
parameters set out in the Utah Rules of Evidence, it
is nonetheless real and important. It is fundamentally a
product of the structure of our judicial system, in which
district court judges are placed in a superior position to
evaluate the proffered testimony in light of the principles


set out in the rules of evidence. 2


¶ 52 Accordingly, I agree with the majority's rejection
of the presumption against admissibility of eyewitness
expert testimony that seems to have been precipitated by


our decision in State v. Long 3  as well as the majority's
clarification that the presence of a Long instruction
does not necessarily render eyewitness expert testimony
improper or superfluous. I also concur in the majority's
express rejection of a presumption in favor of eyewitness
expert testimony and agree with its acknowledgment that
decisions regarding the admissibility of eyewitness expert
testimony should be made by district courts based on a
standard application of Utah Rule of Evidence 702.


¶ 53 But after declaring its view that all requests for
eyewitness expert testimony are to be evaluated according
to the principles of rule 702, the majority then goes
on to perform this evaluation for the district courts,
concluding that these requirements are satisfied in every


case involving an eyewitness identification of a stranger. 4


This effectively dictates to district courts how they should
conduct the rule 702 analysis in all cases involving an
eyewitness identification of a stranger, leaving them no
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discretion in an area where we have emphasized the
importance and propriety of their discretion in the past.


¶ 54 I would take a different approach. Rather than
categorically decide that eyewitness expert testimony
satisfies the elements *1119  of rule 702, I would simply
instruct the district courts that they are to treat eyewitness
expert testimony like any other type of expert testimony
and determine its admissibility based on the requirements
of the rule. I would neither create a presumption in
favor, nor one against, the admission of eyewitness expert
testimony, and district court rulings on the admissibility
of such expert testimony would be entitled to the same
deference we have traditionally accorded rulings on the
admissibility of other types of expert testimony.


¶ 55 Because a presumption against the admission of
eyewitness expert testimony seems to have developed


based on our decision in Long, and because this
presumption may have influenced the district court's
decision to deny admission of Clopten's proffered
eyewitness expert testimony, I would remand this case
for a new trial to allow the district court to exercise its
discretion in light of the principles I have set forth above.
Accordingly, I respectfully dissent from Parts III and IV
of the majority opinion.


¶ 56 Justice WILKINS concurs in Associate Chief Justice
DURRANT'S opinion.
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13 Steve D. Charman & Gary L. Wells, Can Eyewitnesses Correct for External Influences on Their Lineup Identifications?
The Actual/Counterfactual Assessment Paradigm, 14 J. Experimental Psychol. Applied 5, 5 (2008).


14 Cohen, supra note 1, at 265; Jules Epstein, Tri–State Vagaries: The Varying Responses of Delaware, New Jersey, and
Pennsylvania to the Phenomenon of Mistaken Identifications, 12 Widener L.Rev. 327, 346 (2006); Handberg, supra note
4, at 1038–39.


15 Cohen, supra note 1, at 272; Cutler & Penrod, supra note 9, at 264; Edith Greene, Eyewitness Testimony and the Use
of Cautionary Instructions, 8 U. Bridgeport L.Rev. 15, 20 (1987).


16 Stein, supra note 1, at 302; Cindy J. O'Hagan, Note, When Seeing Is Not Believing: The Case for Eyewitness Expert
Testimony, 81 Geo. L.J. 741, 753 (1993).


17 Stein, supra note 1, at 302; Cutler & Penrod, supra note 9, at 256.


18 See, e.g., United States v. Thevis, 665 F.2d 616, 641 (5th Cir.1982) (noting that cross-examination is sufficient, jury can
weigh eyewitness reliability using common sense); United States v. Fosher, 590 F.2d 381, 383 (1st Cir.1979) (stating
that expert testimony was not “sufficiently beyond the ken of lay jurors” to be admissible); United States v. Watson, 587
F.2d 365, 369 (7th Cir.1978) (holding that eyewitness research was inadequately developed); United States v. Amaral,
488 F.2d 1148, 1153 (9th Cir.1973) (finding that cross-examination is adequate).


19 See Fradella, supra, note 9 at 24.


20 See, e.g., Campbell v. People, 814 P.2d 1, 8 (Colo.1991); Johnson v. State, 272 Ga. 254, 526 S.E.2d 549, 554–55
(2000); Commonwealth v. Christie, 98 S.W.3d 485, 491–92 (Ky.2002); State v. Whaley, 305 S.C. 138, 406 S.E.2d 369,
372 (1991); Nations v. State, 944 S.W.2d 795, 799 (Tex.Ct.App.1997); State v. Moon, 45 Wash.App. 692, 726 P.2d
1263, 1267–68 (1986).


21 The current version of rule 702 reads:
(a) Subject to the limitations in subsection (b), if scientific, technical, or other specialized knowledge will assist the
trier of fact to understand the evidence or to determine a fact in issue, a witness qualified as an expert by knowledge,
skill, experience, training, or education may testify thereto in the form of an opinion or otherwise.
(b) Scientific, technical, or other specialized knowledge may serve as the basis for expert testimony if the scientific,
technical, or other principles or methods underlying the testimony meet a threshold showing that they (i) are reliable,
(ii) are based upon sufficient facts or data, and (iii) have been reliably applied to the facts of the case.
(c) The threshold showing required by subparagraph (b) is satisfied if the principles or methods on which such
knowledge is based, including the sufficiency of facts or data and the manner of their application to the facts of the
case, are generally accepted by the relevant expert community.


The old version of rule 702 consisted of section (a) above, but with the first phrase omitted.


22 An illustrative but not exhaustive list of such factors can be broken down into several categories. The first category
pertains to the eyewitness and includes factors such as uncorrected visual defects, fatigue, injury, intoxication, presence
of a bias, an exceptional mental condition such as an intellectual disability or extremely low intelligence, age (if the
eyewitness is either a young child or elderly), and the race of the eyewitness relative to the race of the suspect (cross-
racial identification). The second category relates to the event witnessed and includes the effects of stress or fright,
limited visibility, distance, distractions, the presence of a weapon (weapon focus), disguises, the distinctiveness of the
suspect's appearance, the amount of attention given to the event by the eyewitness, and whether the eyewitness was
aware at the time that a crime was occurring. The third category pertains to the identification itself. This category includes
such factors as the length of time between observation and identification, any instances in which the eyewitness failed
to identify the suspect or gave an inconsistent description, the value of lineups compared to showups, the value of photo
identifications compared to in-person identifications, and any exposure of the eyewitness to influences such as news
reports or interaction with other witnesses. It also includes potentially suggestive police conduct, such as the instructions
given to the eyewitness by police, the composition of the lineup, the way in which the lineup was carried out, and the
behaviors of the person conducting the lineup. For a thorough discussion of many of these factors, see Wells & Olson,
supra, note 2 at 280–91.


23 The evidence is disputed as to whether Pantoja told the officer the shooter was “the guy in the red” or “the guy in all red.”
If the former, then Pantoja could have been describing either Clopten or White. If the latter, then only Clopten matched
the description. Pantoja herself was inconsistent on the matter, testifying at the first trial that she said the former and at
the second trial that it was the latter.


24 Pantoja walked past Clopten on the way into the club and was later told his name by Fuailemaa. Valdez had two brief
conversations with Clopten about getting tickets to the concert.
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1 See State v. Maestas, 2002 UT 123, ¶ 19, 63 P.3d 621, (“With regard to the admissibility of expert testimony, the
trial court has wide discretion ..., and such decisions are reviewed under an abuse of discretion standard. Under this
standard, we will not reverse a decision to admit or exclude expert testimony unless the decision exceeds the limits of
reasonability.” (internal citations and quotation marks omitted, omission in original)). See also State v. Hubbard, 2002 UT
45, ¶ 14, 48 P.3d 953; State v. Hollen, 2002 UT 35, ¶ 66, 44 P.3d 794; State v. Butterfield, 2001 UT 59, ¶ 28, 27 P.3d 1133.


2 Maestas, 2002 UT 123, ¶ 68, 63 P.3d 621 (noting that district court discretion exists “because of the trial court's superior
position to judge the advisability of allowing [expert] testimony” (quoting Hubbard, 2002 UT 45, ¶ 14, 48 P.3d 953)).


3 721 P.2d 483 (Utah 1986).


4 Although the majority does leave open the possibility that “there may be cases in which a witness viewed the perpetrator
under such ideal conditions that an expert would not be able to identify factors that could have contributed to a
misidentification,” it is hard to imagine, in light of the majority's comprehensive, but nonexhaustive, list of relevant factors
contained in footnote 16, a situation in which at least one factor would not be present.


End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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226 S.W.3d 287
Supreme Court of Tennessee,


at Knoxville.


STATE of Tennessee
v.


Arthur T. COPELAND.


No. E2002–01123–SC–DDT–DD.
|


Jan. 3, 2007 Session.
|


May 23, 2007.


Synopsis
Background: Defendant was convicted by a jury in the
Circuit Court, Blount County, D. Kelly Thomas, Jr.,
J., of first degree murder and was sentenced to death.
Defendant appealed. The Court of Criminal Appeals,
2005 WL 2008177, set aside defendant's death sentence.
The State sought permission to appeal.


Holdings: After granting permission to appeal the
Supreme Court, Gary R. Wade, J., held that:


[1] trial court erred during capital murder trial when it
prohibited expert testimony on the issue of the reliability
of eyewitness identification; overruling State v. Coley, 32
S.W.3d 831;


[2] trial court error in failing to allow defense expert
to testify on the issue of the reliability of eyewitness
identification was not harmless; and


[3] evidence presented during the penalty phase of murder
trial was sufficient to warrant capital punishment.


Affirmed in part, reversed in part, and remanded.


Attorneys and Law Firms


*289  Robert E. Cooper, Attorney General and Reporter;
Michael E. Moore, Solicitor General; Alice B. Lustre,
Assistant Attorney General; Michael L. Flynn, District
Attorney General; and Kirk Andrews and Edward P.
Bailey, Jr., Assistant District Attorneys General, for the
appellant, the State of Tennessee.


Randall E. Reagan and Gerald L. Gulley, Jr., Knoxville,
Tennessee (on appeal); and W. Phillip Reed and Robert
W. White, Maryville, Tennessee (at trial), for the appellee,
Arthur T. Copeland.


GARY R. WADE, J., delivered the opinion of the court,
in which WILLIAM M. BARKER, C.J., and JANICE M.
HOLDER and CORNELIA A. CLARK, JJ., joined.


OPINION


GARY R. WADE, J.


The Defendant, Arthur T. Copeland, was convicted of
one count of first degree murder and sentenced to death.
The jury found a single aggravating circumstance, that
the Defendant previously had been convicted of one
or more felonies involving violence to the person, see
Tenn.Code Ann. § 39–13–204(i)(2) (1997), and further
found that the aggravating circumstance outweighed the
mitigating circumstances beyond a reasonable doubt,
see Tenn.Code Ann. § 39–13–204(g)(1) (1997). The
Court of Criminal Appeals held that the trial court
properly excluded expert testimony *290  on eyewitness
identification but committed plain error by failing to
conduct a hearing pursuant to Momon v. State, 18
S.W.3d 152, 157 (Tenn.1999), and ordered a remand for a
determination of whether the error was harmless. Further,
the Court of Criminal Appeals set aside the sentence
of death as disproportionate. We granted the State's
application for permission to appeal in order to resolve
the dispositive issues. We first hold that the trial court
erred by prohibiting the Defendant from offering expert
testimony regarding eyewitness testimony and overrule
State v. Coley, 32 S.W.3d 831 (Tenn.2000). Because the
exclusion of the testimony cannot be classified as harmless
under these circumstances, the Defendant must be granted
a new trial. Although the trial court failed to conduct
a Momon hearing, consideration of that issue is not
necessary because of the grant of a new trial. Finally,
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we conclude that the Court of Criminal Appeals erred
by finding that the death sentence was disproportionate;
thus the State may choose to seek the death penalty
upon remand. Accordingly, the judgment of the Court of
Criminal Appeals is affirmed in part, reversed in part, and
the cause is remanded for a new trial.


Factual and Procedural Background


On April 7, 1998, the victim, Andre Jackson, was
shot to death in Maryville, Tennessee. The shooting
was apparently in response to the rape of Lynn
Porter (“Porter”), the girlfriend of Reginald Stacy
Sudderth (“Sudderth”). After learning of the rape,
Sudderth purportedly offered a $10,000 “bounty” for
the death of the perpetrator and warned, “[S]omeone
is going to die tonight.” There was evidence that the
Defendant expressed an interest in the reward money and
accompanied Sudderth and others to Maryville in search
of the victim, whom they believed to be responsible for
the rape. According to one State witness, the Defendant
entered the victim's residence and ordered him outside.
Moments later, the victim reentered the house, collapsed
from gunshot wounds, and died. In the course of a lengthy
trial over an eight-day period with contested factual and
witness credibility issues, the Defendant claimed that
he was mistakenly identified and suggested that Chris
Knighton (“Knighton”) was the perpetrator of the crime.


I. Evidence at the Guilt Phase


In its proof-in-chief, the State established that some ten


months prior to the shooting, Edna Delapp (“Delapp”), 1


a white female and the mother of the victim's girlfriend,
Stephanie Delapp, had allowed the victim, a black male,
to move into her residence in an effort to help him get his
life “back on track.” On the day of the rape, Delapp was
off from work. During the afternoon, the victim briefly
introduced her to Knighton, a black male, before the two
men left the residence. At 11:30 p.m., the victim returned
in the company of Delapp's daughter. Less than three
hours later, Delapp was awakened by a “very insistent
pounding” at the front door. She looked out her bedroom
window but saw no cars in the driveway. When she
walked to the front door and peered through its glass
panes, however, she saw a black male she believed to be


Knighton. She opened the door, and the man entered and
asked to talk to the victim.


As the two walked through the hallway, Delapp, whose
identification testimony was *291  a crucial component
of the State's theory, decided the visitor was not Knighton
but she nevertheless opened the door leading down to
the victim's room and called out his name. When there
was no response, the man expressed his intention to “go
get” the victim and walked down the stairwell into the
victim's room. Delapp briefly returned to her bedroom,
again looked out the window, and saw no one. By then, she
saw the victim in the hallway followed by the visitor. She
described the visitor as wearing dark clothing and having
“really weird hair” with “little twisted ponytails.” When
the two men walked out the front door, Delapp, who had
observed the visitor for only “seconds,” returned to her
bedroom window, again looked outside, but saw nothing.
A few moments later, however, she heard shots and glass
shattering. She ran from her bedroom and encountered
the victim, who was “hunkered down and running, just as
fast as he could.” The two collided, and Delapp fell down,
cutting her forehead, which bled profusely. Delapp then
ran to the living room and slammed the front door. As she
treated her injury, her daughter appeared. The two women
then searched for the victim, who was found lying on the
floor of the master bathroom wearing black and red tennis
shoes.


Delapp, who in advance of trial had declined to be
interviewed by the defense, made a positive identification
at trial, emphasizing that she had “eye-to-eye contact”
with the Defendant. She explained that the two had
“stared at each other for two full seconds.” On the day
after identifying the Defendant from the photographs
displayed by the police, Delapp saw the same picture of the
Defendant in the local newspaper with an article stating
that he had been arrested and charged with murder.
When Delapp later identified the Defendant at trial, she
remarked that “his eyes were so intense, I'll never forget
him.”


Stephanie Delapp testified that several hours prior to
the shooting, she learned from the victim's mother, Diva
Brown, that Porter had been raped and that the victim
might be involved. Stephanie Delapp stated that she drove
to Alcoa to meet the victim, who she believed to be
involved in illegal drug sales, for the purpose of returning
him to their residence. When she arrived, the victim was
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with Knighton. Neither appeared to have weapons. Upon
returning to their residence, Stephanie Delapp and the
victim retired to their basement bedroom. When she was
awakened by screams at 2:15 a.m., she went upstairs and
found her mother in a guest bathroom with blood on
her face. When her mother told her about the gunfire,
Stephanie Delapp armed herself with a knife from the
kitchen and then walked to the master bathroom, where
she found the mortally wounded victim.


Maryville Police Sergeant Gary Nitzband, one of the first
officers to arrive at the Delapp residence, found the body
of the victim in a bathroom. There were three apparent
gunshot wounds, one to the groin and two to the upper
body. Small amounts of crack cocaine were found in
several locations in the victim's basement bedroom. After
leaving the Delapp residence, Sergeant Nitzband drove to
the Gardenvale Apartments to question a woman named
Karla Bragg (“Bragg”), who dated Knighton. Bragg, who
appeared “excited” and “scared,” provided information
that cast suspicion on the Defendant.


At trial, Bragg testified that at approximately 2:30 a.m.,
some fifteen minutes after the shooting, the Defendant
knocked on her door and told her he was looking for
Knighton. She stated that he was wearing all black
clothing, black gloves, and had his hair sticking up in
“plaits” or small braids.


*292  Detective Bill Manuel, who transported Delapp
and her daughter to the police station after the shooting,
testified that the two women were interviewed separately.
At that time, neither could identify the suspect. The officer
recalled that Delapp had described the perpetrator as a
black male, about five-feet-eleven inches tall, wearing dark
clothing, and having little “horns” of twisted hair. Later
that day, after the photographic lineup, Detective Manuel
informed Delapp that she had identified the person police
suspected in the victim's shooting. At trial, the Detective
explained that because Knighton was never a suspect in
the victim's murder, his photo was not included in the
photographic array shown to Delapp. Detective Manuel
did not record his interviews, taking brief notes instead.


Maryville Police Detective David Graves and Detective
Manuel, who investigated the lighting conditions inside
the Delapp residence as they were on the night of the
murder, found that there were four, twenty-five-watt
lights in the hallway area. Detective Graves testified that


although the bulbs were not “real bright,” he was able to
distinguish the facial features of Detective Manuel, with
whom he had worked on an almost daily basis for more
than sixteen years.


Dr. David Gilliam, who performed the autopsy, found
three gunshot wounds to the front of the body. One
bullet entered the collarbone from close-range, a second
entered the chest, and a third entered the groin. It was Dr.
Gilliam's opinion that the wounds to the collarbone and
chest, each of which had passed through the victim's back,
would have been fatal. He testified that an individual
could have easily run one hundred yards after sustaining
these wounds. Dr. Gilliam stated that if the shot to the
groin occurred first, that would have caused the victim
to bend over in pain and would explain the downward
trajectory of the two bullets through the torso. The
wounds were caused by either a nine millimeter or .45
caliber weapon. Massive blood loss and a collapsed lung
from the two gunshot wounds to the upper body were
the causes of death. Dr. Gilliam found the presence of
marijuana in the victim's body.


Porter testified that on the day before the shooting,
she arrived at her residence and discovered two male
intruders, one tall and one short. The men, who had
kicked open her back door to gain entry, were armed
with a knife and a gun. Although both wore coverings
over their faces, Porter described one of the men as a
light-skinned black male. Each wore black clothing, and
one of the men was wearing red tennis shoes. She could
not otherwise identify either of the intruders. The men
instructed Porter to have Sudderth provide $10,000 in
a clear plastic bag by 10:00 p.m., but she was unable
to immediately reach Sudderth by telephone. When the
shorter of the two men left the room, the taller man
raped her. After the men left, Porter was able to contact
Sudderth, who arrived at her residence at the same time
as the police. Porter was first taken to the hospital and
then questioned at the police station. Afterward, Sudderth
remained with her for a time before taking her to the
home of her mother. She claimed that she never informed
Sudderth or anyone else that she knew for certain who had
raped her.


Porter, who had dated Sudderth for ten years, testified
that she had known David Bell Brown (“Brown”), a friend
and employee of Sudderth, for over ten years. While
acknowledging having seen the Defendant before, she
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insisted that he was not a friend to either her or Sudderth.


Although she had not seen either assailant's *293  face, 2


Porter noted that she had informed Sudderth that the
rapist reminded her of a man named Toure Teeter
(“Teeter”). During the rape investigation, she had also
told police that the rapist could have been the Defendant.
At trial, however, Porter testified that she had come to
believe that the victim was the rapist and that Knighton


was the other intruder at her residence. 3


At approximately 5:00 p.m. on the day before the
shooting, Billy Williams (“Williams”) was shooting dice at
the Howe Street Park in Alcoa when Sudderth and Homer
Henderson (“Henderson”) arrived. Both the victim and
Knighton were sitting on a bench nearby. Williams did not
see the Defendant at that time. At trial, Williams testified
that Sudderth jumped out of the car and yelled, “[Y]ou
young mother f–––––s are wrong ... the $10,000 you came
for, it's a bounty ... a reward for your head.” When
Williams asked what he was talking about, Sudderth
responded, “The $10,000 you wanted, come get it, when I
find out who done it, you're dead.” According to Williams,
Sudderth informed the group that one of the men who had
demanded his money wore red Air Jordan tennis shoes.


Victor Hodge (“Hodge”), who witnessed the
conversation, described Sudderth as “real upset” with
“tears running out of his eyes.” Hodge testified that
Sudderth slammed his hand on the hood of his car
and said, “[Y]ou ... got my attention ... you all had no
business doing that to the girl ..., and you all wanted ten
thousand ... I got ten thousand dollars.” Hodge recalled
that later that same evening, he saw the Defendant and
Brown at “Jack's Place” and overheard the Defendant
“just blurt[ ] out that he had to have that ten thousand and
wanted to get in touch with Sudderth.”


Hodge acknowledged that Porter's rape was the main
topic of discussion within the community during the
course of the afternoon and evening and that there was
a lot of speculation about the identity of the perpetrator.
He recalled that when he left Jack's Place shortly after
midnight, the Defendant was still there. According to
Hodge, the Defendant ordinarily wore his hair either in
braids or in an Afro. He testified that Knighton and
the Defendant resembled each other when their hair was
styled similarly.


Tyrone Haley (“Haley”), who at the time of the trial
was serving a sentence for a drug offense, testified that
approximately five hours before the shooting, he saw the
Defendant standing alone on the corner of Howe Street.
He described the Defendant as dressed in all black clothing
and stated that the Defendant had a weapon with a long
clip and a muzzle around the nozzle. Haley, who claimed
that the Defendant had robbed him two years earlier,
contended that he had not reported seeing the Defendant
before the victim's murder because the Defendant had
threatened to kill him.


Shortly before midnight and just hours before
the shooting, Kimani Dean (“Dean”) witnessed the
Defendant standing in a parking lot near Howe Street
and talking with a girl named Giovanna Hodge. Dean
confirmed that the Defendant was dressed in all dark
clothing and that his hair was plaited down the back of
his head.


*294  Teeter, at one time a suspect in the rape and a friend
of Stephanie Delapp and the victim, testified that on the
night before the murder, he saw the Defendant in front of
Jack's Place “raising a lot of Cain,” asserting that he had
been falsely accused by some of the Porter rape. According
to Teeter, the Defendant stated, “You all got me f–––––
d up. I'm going to go down in history tonight, somebody
[is] going to die tonight.” Teeter also testified that while
Knighton and the victim were inside Porter's residence,
they telephoned him several times, asking him to bring
them another gun. He claimed that he did not take them
a gun and insisted that he tried to persuade them to leave
Porter's residence.


Myron Kellogg (“Kellogg”) testified that he saw the
Defendant at Jack's Place several hours before the
shooting complaining that “he needed to make this
money, he needed to get this over with, go on and do this.”
Kellogg stated that a girlfriend, Ashley James (“James”),
drove him to his residence and at approximately 1 a.m.,
he received a telephone phone call from Brown, who was
with Sudderth. Kellogg testified that Sudderth asked the
whereabouts of Knighton and the victim and inquired
about the location of the victim's girlfriend's residence.
He related that on the following morning he saw James
again and she was “hysterical” and “excited.” According
to Kellogg, James informed him that she met Henderson,
Sudderth, Brown, and the Defendant sometime after
midnight and that they had guns. Kellogg also learned that
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she had given Henderson the victim's Maryville address
and that she accompanied Henderson and the Defendant
to the residence in one car while Sudderth and Brown were
in a separate vehicle. Kellogg testified that James informed
him that when they arrived at the victim's residence, the
Defendant got out of Henderson's car and joined Sudderth
and Brown in their car. According to the witness, James
claimed that she and Henderson then left, driving to a
Kay's Ice Cream shop around the corner.


Kellogg, who had known James for about three years and
who had allowed her to live with him, conceded that it
was “possible” that they had used drugs together and had
a sexual relationship. He also admitted that he had seen
James use cocaine, was aware that she had been in a drug
rehabilitation program, and knew that she was no longer
allowed to live with her parents. Kellogg, who claimed that
he had attempted to convince James to tell police what
she knew, acknowledged that he had not informed the
police of James's revelation until a year and a half after
the shooting. He stated that in June of 2000, over two
years after the crime, he accompanied Detective Manuel
to James's place of employment in an effort to persuade
her to make a statement.


Margaret Amason, Brown's girlfriend, testified that on
the day of the rape, she was awakened around midnight
by Brown and the Defendant. They were playing music
and laughing. She stated that the Defendant was rolling
marijuana “blunts” and Brown was making sandwiches.
She directed them to leave and both complied with the
request. When she awoke the following morning, Brown
was sitting on her bed, tying his shoes.


Another State witness, Michael Curtis (“Curtis”), claimed
to have seen Henderson driving a black vehicle belonging
to Henderson's wife approximately three hours before the
shooting. He stated that the Defendant and two women
were passengers in the car. Curtis, who explained that the
Defendant had recently broken up with his sister, recalled
that the Defendant was wearing his hair in four braids
that night, two in the front and two down the back. Curtis
stated that on the *295  following day, he saw Knighton,
who was wearing his hair in four braids identical to the
style the Defendant wore the night before.


Robyn Rainer (“Rainer”), testified that shortly before
dark on the day before the shooting, the victim dropped
off Knighton at her house. She contended that Knighton


slept on her couch and that at approximately 3:00 a.m.,
the Defendant arrived at her residence and informed them
that the victim was dead. She testified that Knighton
became nervous after learning of the shooting. Rainer
stated that when the Defendant asked to spend the night
at her residence, she declined, explaining that she had no
more room. According to Rainer, the Defendant left and
did not return. She stated that on the next day, Knighton
informed her that during the hours before dawn, he had
left the residence and then returned. Rainer described
Knighton, who had a gun in his possession, as very
nervous, attempting to avoid detection when there were
knocks at the door.


James testified that on the day before the shooting, she and
Kellogg went to Alcoa together but later separated. She
stated that she went to the Howe Street Park to drink beer
and visit with friends, while Kellogg went to Jack's Place.
Afterward, she met Sudderth and Henderson at a nearby
store, where she learned that they were looking for the
victim and Knighton in connection with the Porter rape.
She testified that she picked up Kellogg, drove him to his
residence, and then met Henderson, who had a gun, at the
same store. Henderson informed her that he and Sudderth
were still looking for the victim and Knighton “because
they had raped Lynn.” She recalled that Henderson
explained that Sudderth “was his cousin and he wasn't
going to let him down.” James stated that she traveled
to the victim's residence with Henderson, Sudderth, and
the Defendant, who was wearing a black sweatshirt. She
recalled that when the Defendant identified Stephanie
Delapp's car, which was parked in front of the house,
the group left, returned Sudderth to his truck, and picked
up Brown. James testified that Brown then drove to
another residence to acquire a gun. While Brown was
inside the residence, the Defendant remarked that he
needed to get some “cheese,” or money, to get out of town.
Upon returning to the vehicle, Brown handed the gun
to the Defendant. James stated that the Defendant and
Brown joined Sudderth, while she and Henderson drove
to a motel in Knoxville, checking in before midnight.
She recalled that an hour or so later, Henderson left,
explaining that he had been paged and would be “right
back.” When he returned at 8:00 a.m. the following
morning, he informed her of the victim's death.


James admitted that Kellogg paid her expenses and
supplied her with drugs and admitted a sexual relationship
with him. She also acknowledged having a sexual
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relationship with Henderson, even though she knew he
was married. She denied having traveled with Henderson
to Kay's Ice Cream or hearing gunshots, and insisted that
she did not help plan the victim's murder. She also denied
fabricating her testimony in an effort to keep Kellogg out
of jail.


On the morning of April 7, 1998, only hours after the
shooting, Officer Danny Wilburn of the Blount County
Sheriff's Department was dispatched to an address on
Alcove Boulevard. The Defendant, who was obviously
injured, was lying on the front porch. Although the
Defendant could barely speak, he told the officer that he
had been shot in the upper buttocks by a “Bella” or David,
an apparent reference to Brown, who, along with another
male, had departed in a green Toyota 4–Runner. *296
Officer Wilburn observed that the Defendant's hair was
tightly braided around his head.


Later that day, Officer Rusty Borden stopped a green
Toyota 4–Runner near the Foothills Mall in Maryville.
Sudderth was driving and Brown was his passenger. There
was a gun on the passenger floorboard and a roll of cash
totaling $10,400 in the console.


As a part of the defense, Beverly Black (“Black”),
Henderson's mother-in-law and Kellogg's next-door
neighbor, testified that two months before the trial, she
asked Kellogg whether he was still selling drugs and
whether his drug charges were still pending. According
to Black, Kellogg answered that he had made a deal to
testify to what police wanted to hear about the victim's
murder, assuring them that James would do the same.
Black recalled that Kellogg also said that, as a part of the
deal, James would not be charged with conspiracy in the
murder. She also testified that Kellogg had informed her
that the police had taken cocaine valued at $30,000 from
him and that he needed to make up that loss. She opined
that Kellogg was often untruthful and stated that she did
not believe his statement that the police had taken his
cocaine. During cross-examination, Black stated that she
informed Detective Manuel about Kellogg's claims before
the trial. She recalled that the detective made no comment.
She testified that after hearing Kellogg's testimony, she
provided defense counsel with her information because
she was “appalled” by the lies Kellogg had told.


Cathy Kivett (“Kivett”), also a defense witness, recalled
that on the morning after the victim's death, the Defendant


knocked on her door, told her that he had been shot, and
asked her to call for help. She described the Defendant as
wearing a gold chain and a dark blue tank top and shorts.
Kivett stated that his hair was tightly braided and was not
sticking out from his head.


A third defense witness, Detective Warren Headrick, first
observed the Defendant in the back of the ambulance at
the Kivett residence. He heard the Defendant's claim that
he had been shot by a person named “Bella.” Detective
Headrick determined that the Defendant indeed had been
shot with the gun found in Sudderth's green Toyota. The
police investigation indicated that the Defendant had been
shot at a barn belonging to a relative of Sudderth located
on Cedar Church Road.


Upon this evidence, the jury returned a verdict of guilty of
first degree murder.


II. Evidence at the Sentencing Phase


During the penalty phase of the trial, Tom Hatcher,
Circuit Court Clerk for Blount County, produced
documentation of the Defendant's prior conviction
for aggravated robbery. Detective Dale Boring, the
prosecuting officer on the aggravated robbery charge,
testified that the Defendant had pleaded guilty. The
robbery indictment identified the Defendant as “Anthony
Carter, Jr., alias.”


The victim's mother, Diva Brown, 4  testified that because
the victim was her only child, she would never be the same
and wanted to die. She stated that after he moved out of
her residence, she spoke to and saw the victim often. Diva
Brown described the victim as “a sweet loving child, full
of fun,” but it was her opinion that he left home to live
with his girlfriend in order to deal drugs. She recalled that
*297  she last saw the victim on the morning before his


murder and that a friend later informed her that the victim
might have been involved in the rape of Porter. Diva
Brown testified that she did not believe her son would do
“something that stupid.”


Elizabeth Faye Dean, an aunt to the victim, described the
victim as particularly close to her children. She stated that
his death had been especially painful for her.







State v. Copeland, 226 S.W.3d 287 (2007)


 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 7


The Defendant, who was twenty-seven years old, admitted
having prior convictions for theft over $10,000, reckless
endangerment, and aggravated robbery. He testified that
he entered a best interest plea to the aggravated robbery


charge. 5  He claimed that the robbery charge arose out of
a fight that escalated when someone pulled out a knife.
The Defendant explained that after the fight, he picked
up some items from the ground, resulting in the robbery
charge, and then fled from police.


The Defendant testified that he was raised by his mother
until age fourteen, at which time he decided it was time
to be on his own. He stated that he initially lived with a
girlfriend, but was later incarcerated in various juvenile
facilities. The Defendant related that he had not spent
more than five consecutive months out of incarceration
since he went out on his own. He testified that he had
obtained his GED during his most recent incarceration.
He described his mother as his best friend and explained
that he did not want her to hear his testimony because of
the stress that she had experienced during the trial. The
Defendant testified that he had custody of his seven-year-
old son before the murder charges and had written him
regularly since.


During cross-examination, the Defendant acknowledged
that he had caused the injuries to the robbery victim. He
agreed that he had previously testified that the robbery
victim's face was crushed “probably from the kicks or
something.” The Defendant explained that he drank and
smoked marijuana “every day” at that time in his life.
He stated that he tried to support his son by “hustling,”
explaining that without an education, he could not get a
“real job.”


At the conclusion of the penalty phase, the jury
sentenced the Defendant to death. The jury found that
one aggravating circumstance, that the Defendant was
previously convicted of one or more violent felonies, had
been proven beyond a reasonable doubt. See Tenn.Code
Ann. § 39–13–204(i)(2) (1997). The jury also found that
the evidence of the aggravating circumstance outweighed
evidence of mitigating circumstances beyond a reasonable
doubt. See Tenn.Code Ann. § 39–13–204(g)(1) (1997).


The Court of Criminal Appeals ruled that the trial court's
failure to conduct a Momon hearing was plain error and
remanded the case to the trial court to determine whether
the error was harmless. The intermediate appellate court


also concluded that the Defendant's death sentence was
unconstitutionally disproportionate and set aside the
sentence of death.


This Court granted the State's application for permission
to appeal pursuant to Rule 11 of the Tennessee Rules of
Appellate Procedure. The primary issues for consideration
surround the trial court's exclusion of the testimony by an
expert on eyewitness identification, the failure to ascertain
whether the Defendant had personally waived his right to
testify, and the question of proportionality.


*298  Analysis


I. Exclusion of Expert Testimony
Regarding Eyewitness Identification


[1]  The Defendant contends that the trial court erred by
prohibiting expert testimony on the issue of the reliability
of eyewitness identification. The record establishes that
the defense sought to call as a witness John Brigham,
a university professor of psychology, to testify as to
the reliability of eyewitness identification, particularly
related to cross-racial identification, an issue in this
case. The trial court, relying on the Court of Criminal
Appeals' decision in State v. Wooden, 658 S.W.2d
553 (Tenn.Crim.App.1983), ruled that the evidence was
inadmissible. In Wooden, a case decided twenty-four
years ago, the Court of Criminal Appeals concluded that
“[w]hether an eyewitness's testimony is reliable is a matter
which the jury can determine from hearing the witness's
testimony on direct and cross-examination and which
does not require expert testimony.” Id. at 557. After
conducting a hearing outside the presence of the jury and
permitting an offer of proof, the trial judge concluded that
but for the ruling in Wooden he would have admitted the
expert testimony, observing, “I have to ... follow [Wooden]
whether I personally agree with it or not.”


Some three months after the conclusion of the trial
in this case, this Court issued its opinion in State
v. Coley, 32 S.W.3d 831 (Tenn.2000), adopting the
holding in Wooden. In Coley, a majority of this Court
concluded that Tennessee Rule of Evidence 702 precluded
expert testimony concerning the reliability of eyewitness
testimony, observing that “general and unparticularized
expert testimony concerning the reliability of eyewitness
testimony, which is not specific to the witness whose
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testimony is in question, does not substantially assist
the trier of fact.” Id. at 838. The majority determined
that “[e]yewitness testimony has no scientific or technical
underpinnings which would be outside the common
understanding of the jury; therefore, expert testimony is
not necessary to help jurors ‘understand’ the eyewitness's
testimony.” Id. at 833–34. Our ruling in Coley placed
Tennessee in the minority of jurisdictions that have


considered the issue. Id. at 838. 6


The Coley dissenters concluded that the general rule
established in McDaniel v. CSX Transp., Inc., 955 S.W.2d
257 (Tenn.1997), wherein the trial court is afforded
discretion as to the qualifications and relevancy of
the testimony of an expert witness, was a sufficient
guide to trial courts in determining whether to
admit expert testimony on the issue of eyewitness
identification. Coley, 32 S.W.3d at 838–39 (Holder,
J., dissenting). Justice Holder, joined by then Chief
Justice Anderson, observed that the majority's decision
“exclud[ed] from consideration under McDaniel one
class of proffered scientific evidence” and “foreclose[d]
judicial recognition of future scientific advances.” Id.
at 839 (Holder, J., dissenting). Citing the sheer volume
of “scientific study, scholarly debate, and comment”
on the subject of eyewitness identification, the dissent,
especially critical of the classification of the reliability of
eyewitness identification as falling within the “common
understanding” of jurors, concluded that it was unlikely
that so much scholarly and scientific work had been
“engendered by what is simply a matter of common
knowledge.” Id. (Holder, J., dissenting).


*299  There have been advances in the field of eyewitness
identification. In the article Behavioral Science Evidence
in the Age of Daubert: Reflections of a Skeptic, Boston
College Law Professor Mark S. Brodin, a self-described
skeptic on the topic of behavioral science evidence, made
the following observation:


Ironically, the form of social
science evidence which is most
solidly based in “hard” empirical
science has met with the most
resistance in the courts. Expert
testimony concerning the limitations
and weaknesses of eyewitness
identification is firmly rooted in
experimental foundation, derived


from decades of psychological
research on human perception and
memory as well as an impressive
peer review literature.


Mark S. Brodin, Behavioral Science Evidence in the Age
of Daubert: Reflections of a Skeptic, 73 U. Cin. L.Rev.
867, 889–90 (2005) (footnotes omitted). Another author
has observed that while experts are often not permitted to
testify regarding eyewitness testimony, police officers and
other law enforcement officials are regularly permitted
to testify “concerning the general way criminal schemes
and enterprises operate and the usual meaning of criminal
slang and code words.” D. Michael Risinger, Navigating
Expert Reliability: Are Criminal Standards of Certainty
Being Left on the Dock?, 64 Alb. L.Rev. 99, 132 (2000).
The author contrasts the “technical” knowledge of the law
enforcement officials with the educational and scientific
credentials of experts on eyewitness identification. Id. at
131–35.


It is the educational training of the experts and empirical
science behind the reliability of eyewitness testimony
that persuades us to depart from the Coley rule. Times
have changed. Today, many scholarly articles detail the
extensive amount of behavioral science research in this
area. See generally Gary L. Wells et al., Eyewitness
Evidence: Improving Its Probative Value, 7 Psychol.
Sci. Pub. Int. 45, 47–49 (2006) (for a brief history of
psychological research of eyewitness testimony). There
are literally hundreds of articles in scholarly, legal, and
scientific journals on the subject of eyewitness testimony.


Our decision in Coley is also contrary to the modern trend:


[S]tudies of DNA exonerations ...
have validated the research
of social scientists, particularly
in the areas of mistaken
eyewitness identification.... Courts
traditionally tended to exclude
scientific evidence from expert
witnesses in these disciplines,
primarily on the basis that
the testimony addressed matters
within the common understanding
of jurors, was confusing, or
that it invaded the province
of the jury to make credibility
determinations. However, with the
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increased awareness of the role that
mistaken identification ... play[s]
in convicting the innocent, a new
trend is developing regarding the
admissibility of expert testimony.


Jacqueline McMurtrie, The Role of the Social Sciences
in Preventing Wrongful Convictions, 42 Am.Crim. L.Rev.
1271, 1273 (2005) (footnotes omitted). McMurtrie
observes that “[r]esearch over the past thirty years has
shown that expert testimony on memory and eyewitness
identification is the only legal safeguard that is effective in
sensitizing jurors to eyewitness errors.” Id. at 1276. Studies
have shown that erroneous identification accounted for
as much as eighty-five percent of the convictions of those
individuals later exonerated by DNA testing. Id. at 1275
n. 17.


Scientifically tested studies, subject to peer review, have
identified legitimate areas of concern. See id. at 1277
n. 29 (citing Brian L. Cutler et al., Juror Sensitivity
to Eyewitness Identification Evidence, *300   14 Law
& Hum. Behav. 185, 190 (1990) (concluding that
jurors were insensitive to many factors that influence
eyewitness memory and give disproportionate weight
to the confidence of the witness); Timothy P. O'Toole
et al., District of Columbia Public Defender Eyewitness
Reliability Survey, Champion, Apr. 2005, 28, 28–32
(finding, in a survey of approximately 1,000 potential
jurors, that they overestimate the reliability of cross-
racial identification); Gary Wells et al., Eyewitness
Identification Procedures: Recommendations For Lineups
and Photospreads, 22 Law & Hum. Behav. 603, 619–
20 (1998); Richard A. Wise & Martin A. Safer, A
Survey of Judges' Knowledge and Beliefs About Eyewitness
Testimony, 40 Ct. Rev. 6, 8–14 (2003) (finding that judges
had limited understanding regarding eyewitness accuracy
and confidence and with studies indicating that half
or more of all wrongful felony conviction are due to
eyewitness misidentification)). The Utah Supreme Court
has made the following observations in this regard:


Although research has convincingly
demonstrated the weaknesses
inherent in eyewitness identification,
jurors are, for the most part,
unaware of these problems.
People simply do not accurately
understand the deleterious effects
that certain variables can have


on the accuracy of the memory
processes of an honest eyewitness.
See K. Deffenbacher & E.
Loftus, Do Jurors Share a
Common Understanding Concerning
Eyewitness Behavior?, 6 Law
and Human Behavior 15 (1982);
J. Brigham, R. Bothwell, The
Ability of Prospective Jurors to
Estimate the Accuracy of Eyewitness
Identification, 7 Law and Human
Behavior 19 (1983). Moreover, the
common knowledge that people
do possess often runs contrary to
documented research findings. See
Loftus, supra, at 171–77.


State v. Long, 721 P.2d 483, 490 (Utah 1986).


Further, the research also indicates that neither cross-
examination nor jury instructions on the issue are
sufficient to educate the jury on the problems with
eyewitness identification, contrary to the conclusion
reached by the majority in Coley. See, e.g., id. (“[E]ven
when presented with an eyewitness who was quite
thoroughly discredited by counsel, a full 68% still voted
to convict.”) (citing Elizabeth Loftus, Reconstructing
Memory: The Incredible Eyewitness, 15 Jurimetrics J. 188,
189–90 (1975)). “Considered as a whole, the studies of
juror knowledge and decision making indicate that expert
psychological testimony can serve as a safeguard against
mistaken identification.” Steven D. Penrod & Brian L.
Cutler, Preventing Mistaken Identification in Eyewitness
Identification Trials, Psychology & Law: The State of the
Discipline 89, 114 (1999).


In our view, it is far more likely for the jury to accredit the
eyewitness than the expert. If eyewitness identification is
a cornerstone of the criminal justice system, the jury is its
foundation. It is also our view that the test in McDaniel
is sufficient to allow the trial court to properly evaluate
the admissibility of expert testimony on the reliability of
eyewitness identification. To the extent that Coley holds
otherwise, it is overruled. The essential role of the judge, as
the neutral arbiter in the trial, is to govern the admission
of the evidence within the rules, permitting only that
expert testimony which substantially assists the jury in
its consideration of the issue. The McDaniel test provides
the trial judge with the necessary guidelines to properly
exercise his or her discretion.
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[2]  Because we have chosen to overrule Coley's
conclusion that no one, regardless of credentials or
experience and no *301  matter how questionable the
evidence, can provide testimony on the issue of eyewitness
identification, we must next determine whether the trial
court's failure to permit Dr. Brigham to testify was error.
If so, a second question is whether the error can be
classified as harmless. See Tenn. R.Crim. P. 52(a); Tenn.
R.App. P. 36(b).


[3]  [4]  As indicated, the general rule is that “questions
regarding the admissibility, qualifications, relevancy and
competency of expert testimony are left to the discretion
of the trial court.” McDaniel, 955 S.W.2d at 263 (citing
State v. Ballard, 855 S.W.2d 557, 562 (Tenn.1993)). A
decision by the trial judge to admit or exclude expert
testimony “may only be overturned if the discretion is
arbitrarily exercised or abused.” Id. at 263–64. Further,
the admission of expert proof is governed by Tennessee
Rules of Evidence 702 and 703. Brown v. Crown Equip.
Corp., 181 S.W.3d 268, 273 (Tenn.2005). Rule 702
provides as follows:


If scientific, technical, or
other specialized knowledge will
substantially assist the trier of
fact to understand the evidence
or to determine a fact in issue,
a witness qualified as an expert
by knowledge, skill, experience,
training, or education may testify in
the form of an opinion or otherwise.


Tenn. R. Evid. 702 (emphasis added). Rule 703 provides:


The facts or data in the particular
case upon which an expert bases an
opinion or inference may be those
perceived by or made known to the
expert at or before the hearing. If
of a type reasonably relied upon
by experts in the particular field in
forming opinions or inferences upon
the subject, the facts or data need
not be admissible in evidence. The
court shall disallow testimony in the
form of an opinion or inference if
the underlying facts or data indicate
lack of trustworthiness.


Tenn. R. Evid. 703. Further, expert testimony must
qualify as relevant: “ ‘Relevant evidence’ means evidence
having any tendency to make the existence of any fact that
is of consequence to the determination of the action more
probable or less probable than it would be without the
evidence.” Tenn. R. Evid. 401.


[5]  [6]  In McDaniel, this Court adopted a non-exclusive
list of factors to consider when determining the reliability
of expert testimony:


(1) whether scientific evidence has
been tested and the methodology
with which it has been tested;
(2) whether the evidence has
been subjected to peer review or
publication; (3) whether a potential
rate of error is known; (4) whether,


as formerly required by Frye, 7


the evidence is generally accepted
in the scientific community; and
(5) whether the expert's research
in the field has been conducted
independent of litigation.


McDaniel, 955 S.W.2d at 265. The trial court “must assure
itself that the opinions are based on relevant scientific
methods, processes, and data, and not upon an expert's
mere speculation.” Id. “The objective of the trial court's
gatekeeping function is to ensure that ‘an expert, whether
basing testimony upon professional studies or personal
experience, employs in the courtroom the same level of
intellectual rigor that characterizes the practice of an
expert in the relevant field.’ ” Brown, 181 S.W.3d at 275
(quoting Kumho Tire Co. v. Carmichael, 526 U.S. 137,
152, 119 S.Ct. 1167, 143 L.Ed.2d 238 (1999) (holding that
a trial court may consider the *302  Daubert v. Merrell
Dow Pharmaceuticals, Inc., 509 U.S. 579, 113 S.Ct. 2786,
125 L.Ed.2d 469 (1993), factors in assessing the reliability
of non-scientific expert testimony in accordance with the
Federal Rules of Evidence)). Rigid application of the
McDaniel factors is not required. Id. at 277. This Court
has observed that


[t]he reasonableness of the McDaniel
factors in assessing reliability
depends upon the nature of the issue,
the witness's particular expertise,
and the subject of the expert's
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testimony. The McDaniel factors
may apply, subject to the trial court's
discretion, when they are reasonable
measures of the reliability of the
expert testimony.


Id. (citations omitted).


Because the trial judge in this case excluded Dr. Brigham's
testimony on the basis of the decision in Wooden, there
was no formal evaluation of the testimony under the Rules
of Evidence. The trial judge did indicate, however, his
preference to allow the testimony in the absence of binding
precedent to the contrary.


Dr. Brigham, a psychology professor with more than
thirty-five years' experience in the study of the accuracy of
eyewitness identification, testified that since undertaking
research on the subject in 1975, he had published forty-
five studies and had read “many hundreds” more. He
described his discipline as “mainstream” and “widely
accepted” within the profession. While acknowledging
that common sense suggests that the certainty of the
identification is a good indicator of its reliability, he
testified that “research has shown that there is little or
no relationship between [the level of the eyewitness's]
certainty and [its] accuracy.” Dr. Brigham explained how
extraneous factors such as “stress and arousal, presence
of a weapon, race, age, opportunity to observe” can affect
the accuracy of a memory.


Dr. Brigham's proffered testimony was directed primarily
at the eyewitness identification by Delapp. He expressed
particular concern about cross-racial identification in
general and hers of the Defendant in particular. Dr.
Brigham explained how in his opinion the subsequent
events may have reinforced the correctness of Delapp's
otherwise questionable identification. For example, after
her identification of the Defendant in the photographic
array, Detective Manuel commented that the person she
had identified was the primary suspect. Shortly thereafter,
she saw a photograph of the Defendant in the newspaper
linking him to the crime.


In our view, Dr. Brigham's testimony satisfies the
requirements of the McDaniel test in that it is reliable
and would have been of substantial assistance to the jury.
The proffered testimony was based upon solid empirical
data gathered in a scientific setting. The information was
subjected to a thorough peer review process. His opinions


were formulated from extensive research and would have
given the jury a valuable context within which to assess the
eyewitness identification. Moreover, the trial judge, who
saw and heard the witnesses firsthand, expressed a desire
to allow the testimony as particularly helpful under the
circumstances of this case.


It is also our view that the error cannot be classified as
harmless. See Tenn. R.App. P. 36(b) (“A final judgment ...
shall not be set aside unless, considering the whole record,
error involving a substantial right more probably than
not affected the judgment....”); Tenn. R.Crim. P. 52(a)
(“No judgment shall be reversed on appeal except for
errors that affirmatively appear to have affected the
result of the trial on the merits.”). “[T]he line between
harmless and prejudicial error is in direct proportion to
the degree ... by which proof exceeds the standard required
*303  to convict....” Delk v. State, 590 S.W.2d 435, 442


(Tenn.1979). In this case, the evidence of the Defendant's
guilt was largely circumstantial. While the testimony
of James, whose credibility was at issue, placed the
Defendant in the car with Sudderth and others just prior to
the shooting, only Delapp, a white woman, identified the
Defendant, a black male, as the individual who entered her


home and forced the victim outside. 8  Delapp admitted,
however, that she initially believed that Knighton, whom
she had seen only hours earlier, had entered her home.
She initially stated that her interior lights were off. Later,
she told police that she had four, twenty-five-watt bulbs
turned on as the perpetrator entered the residence. Some
witnesses testified that the Defendant and Knighton bore
a resemblance to each other. Delapp testified that the
perpetrator's hair “stuck out” in twisted “horns” while
Dean, who saw the Defendant later, and other witnesses,
including Detective Wilburn, indicated a tight braid or
plaited style. Delapp described the Defendant as being
dressed in clothing different from that described by Kivett.
There was testimony that Knighton and the Defendant
had their hair styled similarly at the time of the shooting.
Detective Manuel confirmed that Knighton was not
included in the photographic array shown to Delapp.
Afterward, the officer reinforced the identification by
informing Delapp that she had identified the individual
that police suspected of the crime.


As stated, Delapp's testimony was the only direct link to
the Defendant's participation in the murder. She expressed
certainty about her identification despite vigorous cross-
examination. She did not, however, see the Defendant fire
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any shots. Moreover, there was evidence that Sudderth,
who was said to have been involved in the shots fired at the
Defendant two or three hours later, was present at the time
of the shooting. Other proof indicated that Brown, also
involved in the subsequent shooting, may have been there.
All had a motive to do harm to the victim. Neither Kellogg
nor James made a statement to police until well after
the shooting. Rainer testified that Knighton possessed a
gun and had left her residence during the hours near the
shooting for a purpose unknown to her. No weapon was
found in the possession of the Defendant. The gun used to
kill the victim was never found.


Dr. Brigham's testimony was designed to assist the jury
in its evaluation of Delapp's testimony in terms of what
is scientifically known about eyewitness identification,
particularly that of a cross-racial nature. Under our
rule, that assistance had to be “substantial” on a fact
at issue in order to qualify for admission. The facts,
especially on the question of identification, were contested
at trial. There were conflicts in the testimony. There were
significant challenges to the credibility of practically every
State witness other than the law enforcement officers.
Some *304  witnesses had prior felony convictions and
were evasive, perhaps even untruthful, as to collateral
matters. Under these circumstances, we cannot say that
the erroneous exclusion of Dr. Brigham's testimony was
harmless. Accordingly, we must reverse the conviction and
remand the cause for a new trial.


II. Failure to Conduct a Momon Hearing


[7]  In Momon v. State, 18 S.W.3d 152 (Tenn.1999), this
Court established a new rule in order to assure that the
accused in a criminal trial had personally waived his right
to testify. In an effort to protect the fundamental right
of the accused to testify in a criminal trial and to ensure
that any waiver of that right was personal, knowing, and
voluntary, this Court implemented a procedure requiring
counsel to question a defendant on the record but outside
the presence of the jury regarding his decision not to
testify. Momon, 18 S.W.3d at 162. A defendant must
demonstrate his knowledge of the following:


(1) the defendant has the right not to testify, and if the
defendant does not testify, then the jury (or court) may
not draw any inferences from the defendant's failure to
testify;


(2) the defendant has the right to testify and that if
the defendant wishes to exercise that right, no one can
prevent the defendant from testifying;


(3) the defendant has consulted with his or her counsel
in making the decision whether or not to testify; that
the defendant has been advised of the advantages and
disadvantages of testifying; and that the defendant has
voluntarily and personally waived the right to testify.


Id. The ruling applies prospectively. Because the
Defendant's trial was conducted several months after this
ruling, a Momon hearing was required.


The Defendant contends that the trial court erred by
failing to ensure, on the record, that he had personally
waived his right to testify. While the Defendant concedes
that he failed to present this issue either at trial or in
his motion for new trial, he insists that the trial court's
omission rises to the level of plain error and warrants a
remand to the trial court for consideration of the effect
of the error. The Court of Criminal Appeals agreed and
remanded the cause to the trial court for a determination
of whether the error was harmless.


Because the Defendant is entitled to a new trial, however,
it is not necessary for this Court to determine whether the
omission qualifies as plain error. State v. Baby John Doe,
813 S.W.2d 150, 153 (Tenn.Crim.App.1991). The issue is
moot. Any ruling would be advisory. Dockery v. Dockery,
559 S.W.2d 952, 954 (Tenn.Ct.App.1977). In State ex rel.
Lewis v. State, 208 Tenn. 534, 347 S.W.2d 47 (Tenn.1961),
this Court cited with approval the following language:


“However convenient or desirable
for either party that the questions
mooted in the case be authoritatively
settled for future guidance, the
court is not justified in violating
fundamental principles of judicial
procedure to gratify that desire. To
invoke the jurisdiction of a court
of justice, it is primarily essential
that there be involved a genuine
and existing controversy, calling for
present adjudication....”


347 S.W.2d at 48 (quoting Southern Pac. Co. v. Eshelman,


227 F. 928, 932 (N.D.Cal.1914)). 9
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*305  III. Proportionality Review


[8]  The State contends that the Court of Criminal
Appeals erred by concluding that the Defendant's death
sentence was disproportionate and by remanding for
a new sentencing hearing. While it is the custom of
this Court to refrain from addressing the comparative
proportionality of the death penalty when there is a
remand for a new trial, see State v. Robinson, 146 S.W.3d
469, 501 n. 17 (Tenn.2004), it is our view that the Court of
Criminal Appeals did, in fact, erroneously declare that the


penalty was disproportionate under the facts presented. 10


In the event the Defendant is convicted in the new trial, it
is our view that the testimony in the penalty phase of the
trial was sufficient to warrant capital punishment.


[9]  [10]  [11]  Typically, when a defendant has been
sentenced to death, this Court is required to engage
in a comparative proportionality analysis. Tenn.Code
Ann. § 39–13–206(c)(1)(D) (1997). “[C]omparative
proportionality review ‘presumes that the death penalty
is not disproportionate to the crime in the traditional
sense. It purports to inquire instead whether the penalty
is nonetheless unacceptable in a particular case because
disproportionate to the punishment imposed on others
convicted of the same crime.’ ” State v. Bland, 958
S.W.2d 651, 662 (Tenn.1997) (quoting Pulley v. Harris,
465 U.S. 37, 42–43, 104 S.Ct. 871, 79 L.Ed.2d 29 (1984)).
“[T]his Court employs the precedent-seeking method of
comparative proportionality review, in which we compare
a case with cases involving similar defendants and similar
crimes.... [A] death sentence is disproportionate if a case
is ‘plainly lacking in circumstances consistent with those
in cases where the death penalty has been imposed.’
” State v. Davis, 141 S.W.3d 600, 619–20 (Tenn.2004)
(quoting Bland, 958 S.W.2d at 668). “[T]he pool of cases
considered by this Court ... includes those first degree
murder cases in which the State seeks the death penalty,
a capital sentencing hearing is held, and the sentencing
jury determines whether the sentence should be life
imprisonment, life imprisonment without the possibility
of parole, or death.” Id. at 620.


[12]  While there is no specific formula for comparing
similar cases, this Court generally considers the following
factors regarding the offense:


(1) the means of death; (2)
the manner of death; (3) the
motivation for the killing; (4)
the place of death; (5) the
victim's age, physical condition,
and psychological condition; (6)
the absence or presence of
premeditation; (7) the absence
*306  or presence of provocation;


(8) the absence or presence of
justification; and (9) the injury
to and effect upon non-decedent
victims.


Id. This Court must also consider the following factors
about a defendant: “(1) prior criminal record, if any; (2)
age, race, and gender; (3) mental, emotional, and physical
condition; (4) role in the murder; (5) cooperation with
authorities; (6) level of remorse; (7) knowledge of the
victim's helplessness; and (8) potential for rehabilitation.”
Id. (citing Bland, 958 S.W.2d at 667; State v. Bane, 57
S.W.3d 411, 428–29 (Tenn.2001)).


There was proof that the Defendant accompanied
Sudderth and others to the victim's residence during the
early morning hours of April 7, 1998. According to one
witness, the Defendant entered the residence, forced the
victim from his bedroom, and directed him to the outside.
Shortly thereafter, shots were fired. There was medical
testimony that the victim was shot first in the groin,
rendering him nearly helpless. By the time he reentered the
residence, he had suffered two additional wounds, both
of which were mortal. By all appearances, the killing was
motivated by a desire to seek vengeance for the rape of
Sudderth's girlfriend, Porter. Several witnesses testified
that Sudderth had offered a $10,000 “bounty” on the
head of the rapist. Other evidence established that the
Defendant expressed a need and desire for the money.
He had no other means of supporting himself. These
circumstances suggest a premeditated act of vengeance.
The Defendant had previously been convicted of a felony
involving violence, admitting that he had “crushed in” the
face of the robbery victim. He expressed no remorse for
the victim's death.


[13]  When conducting a proportionality review, this
Court need not “ ‘search for proof that a defendant's
death sentence is perfectly symmetrical, but [must] identify
and ... invalidate the aberrant death sentence.’ ” State v.
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Stevens, 78 S.W.3d 817, 842 (Tenn.2002) (quoting Bland,
958 S.W.2d at 665). With these considerations in mind,
it is our view that this case is not “ ‘plainly lacking in
circumstances consistent with those in cases where the
death penalty has been imposed.’ ” Davis, 141 S.W.3d
at 620 (quoting Bland, 958 S.W.2d at 668). Nor is it
our view that the sentence of death was imposed in any
arbitrary fashion. See Tenn.Code Ann. § 39–13–206(c)(1)
(A) (1997).


The jury in this case, properly instructed in the law,
imposed a sentence of death based upon its finding
that the Defendant had been previously convicted of
a felony involving violence to the person. This Court
has recognized that the prior violent felony aggravating
circumstance is “more qualitatively persuasive and
objectively reliable than others.” State v. Howell, 868
S.W.2d 238, 261 (Tenn.1993). In fact, we have upheld
the sentence of death where the prior violent felony
aggravating circumstance was the sole aggravating
circumstance. See State v. Cole, 155 S.W.3d 885, 907
(Tenn.2005); State v. Dellinger, 79 S.W.3d 458, 475
(Tenn.2002); State v. McKinney, 74 S.W.3d 291, 314
(Tenn.2002); State v. Chalmers, 28 S.W.3d 913, 920
(Tenn.2000); State v. Keough, 18 S.W.3d 175, 184
(Tenn.2000); State v. Adkins, 725 S.W.2d 660 (Tenn.1987).


The Court of Criminal Appeals appeared to be
particularly concerned with the “quality of the victim.”
In comparing the facts of this case to others where the
death penalty was imposed, that court observed that
the victim in this case was much less sympathetic. In


our view, factors about the victim, such as his age or
his physical or psychological condition are relevant, but
should not preclude the death penalty on grounds of
disproportionality.


*307  Under these circumstances, it is our view that
the Court of Criminal Appeals erred by finding that the
sentence of death was disproportionate. Accordingly, the
State may again seek a sentence of death upon remand.


CONCLUSION


In summary, we hold that the test in McDaniel is
sufficient to allow the trial court to properly evaluate
the admissibility of expert testimony on the reliability
of eyewitness identification. To the extent that Coley
holds otherwise, it is overruled. It is our view that the
erroneous exclusion of the expert testimony on eyewitness
testimony cannot be classified as harmless in this case. In
consequence, the case must be remanded for a new trial.
The Momon issue is moot. Finally, because it is our view
that the Court of Criminal Appeals erred by finding that
the death sentence was disproportionate in this case, the
State is free upon remand to pursue a sentence of death.


It appearing that the Defendant is indigent, the costs of
the appeal are taxed to the State of Tennessee.


All Citations


226 S.W.3d 287


Footnotes
1 For purposes of clarity, Edna Delapp is referred to as Delapp and her daughter is referred to throughout the opinion by


her full name, Stephanie Delapp, or is identified as the victim's girlfriend or Delapp's daughter.


2 Porter could not discern the race of the person accompanying the rapist.


3 In a separate trial, Knighton was convicted of aggravated rape, aggravated burglary, and theft. See State v. Knighton,
No. E2000–00746–CCA–R3–CD, 2001 Tenn.Crim.App. LEXIS 224 (Tenn.Crim.App. Mar. 14, 2001).


4 Diva Brown is referred to by both her first and last names in order to avoid confusion with David Bell Brown, a friend
and employee of Sudderth.


5 See North Carolina v. Alford, 400 U.S. 25, 91 S.Ct. 160, 27 L.Ed.2d 162 (1970).


6 Compare State v. McKinney, 74 S.W.3d 291 (Tenn.2002), where we held that the exclusion of such expert testimony
could violate the due process right to a fair trial if the excluded evidence was critical to the defense and was reliable.


7 Frye v. United States, 293 F. 1013 (D.C.Cir.1923).


8 In March of 2006, the Defendant filed a petition for writ of error coram nobis in the trial court alleging that newly discovered
evidence likely would have resulted in a different outcome at trial. The Defendant asserted that the State had failed to
disclose exculpatory evidence in the form of a statement that Delapp gave to police at the time of the shooting. According
to the Defendant's filing, the statement, which was not disclosed to the defense, was given by Delapp only one hour after
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the shooting. The statement differs from the testimony Delapp gave at both the trial and the preliminary hearing in that she
stated that she “barely saw” the perpetrator, that there were no lights on prior to the shooting, and that it was dark inside
the house when the shooting occurred. Although this Court denied the Defendant's motion for a stay of these appellate
proceedings, the petition for writ of error coram nobis is still pending in the trial court and may be pertinent to the re-trial.


9 While there is a public interest exception to the rule prohibiting consideration of moot issues, see New Rivieria Arts Theatre
v. State, 219 Tenn. 652, 412 S.W.2d 890, 893 (Tenn.1967), the circumstances here do not justify its implementation.
This case is not among those types listed as eligible for consideration despite their mootness. See M.A. Leffingwell,
Annotation, Public Interest as Ground for Refusal to Dismiss an Appeal, Where Question Has Become Moot, or Dismissal
Is Sought by One or Both Parties, 132 A.L.R. 1185 (1941). The question presented is personal to this Defendant. See
McCanless v. Klein, 182 Tenn. 631, 188 S.W.2d 745, 747 (Tenn.1945) (“[T]he rule calling for dismissal of cases which
become moot pending appeal is applicable when the issues for determination affect only rights and claims personal to
the parties....”).


10 Although the Court of Criminal Appeals reversed the sentence of death, the intermediate appellate court remanded the
case for a new sentencing hearing and “commended” to the trial court State v. Harris, 919 S.W.2d 323, 331 (Tenn.1996),
which allows the State to establish new aggravating factors at a subsequent capital sentencing hearing. Because it is
our view that the death sentence in this case was not disproportionate, we need not discuss the propriety of the Court
of Criminal Appeals' ruling.


End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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Synopsis
Background: Defendant was convicted in the Superior
Court, Judicial District of New London, Schimelman, J.,
of capital felony, two counts of murder, and assault in the
first degree. Defendant appealed.


Holdings: The Supreme Court, Palmer, J., held that:


[1] reliability of eyewitness identifications frequently is not
a matter within knowledge of average juror and admission
of expert testimony on issue does not invade province
of jury to determine what weight to give the evidence,
overruling State v. Kemp, 199 Conn. 473, 477, 507 A.2d
1387, and State v. McClendon, 248 Conn. 572, 586, 730
A.2d 1107;


[2] trial court's conclusion that expert witness's proposed
testimony about reliability of eyewitness identifications
concerned matters of common knowledge was an abuse of
discretion;


[3] trial court did not abuse its discretion in precluding
expert from testifying on reliability of identification
testimony of four witnesses who were familial enough with
defendant that risk of misidentification was small;


[4] expert's proposed testimony to the effect of stress
on eyewitness's memory, risk of retrofitting based on
postevent information, and relationship, or lack thereof,
between confidence and accuracy, was relevant to


accuracy of witness's identification of defendant, and
would have been helpful to jury;


[5] trial court's error in precluding expert from testifying
to the effect of stress on eyewitness's memory, risk
of retrofitting based on postevent information, and
relationship, or lack thereof, between confidence and
accuracy of identification, was harmless;


[6] jury instructions were inadequate as a substitute
for expert testimony on effect of stress on eyewitness's
memory, risk of retrofitting based on postevent
information, and relationship, or lack thereof, between
confidence and accuracy of identification; and


[7] defendant was not so prejudiced by state's late
disclosure of video recording that showed defendant's
attire on the night of shooting that he did not receive a fair
trial.


Affirmed.


Zarella, J., filed concurring opinion, joined by
McLachlan, J.
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*220  A jury found the defendant, Brady Guilbert,
guilty of capital felony in violation of General Statutes


§ 53a–54b (7), 1  two counts of murder in violation of


General Statutes § 53a–54a, 2  and assault in the first
degree in violation of General Statutes § 53a–59 (a)


(1). 3  The trial court rendered judgments in accordance
with the jury verdicts and sentenced the defendant to
a term of life imprisonment without the possibility of
release, plus twenty years. On appeal, the defendant raises
two claims. First, the defendant contends that the trial
court improperly precluded him from presenting expert
testimony on the fallibility of eyewitness identification
testimony. The defendant maintains that this court should
overrule State v. Kemp, 199 Conn. 473, 477, 507 A.2d
1387 (1986), and *221  State v. McClendon, 248 Conn.
572, 586, 730 A.2d 1107 (1999), in which we concluded
that the average juror knows about the factors affecting
the reliability of eyewitness identification and that expert
testimony on the issue is disfavored because it invades
the province of the jury to determine what weight to
give the evidence. We agree that the time has come
to overrule Kemp and McClendon and, further, that
testimony by a qualified expert on the fallibility of
eyewitness identification is admissible under State v.
Porter, 241 Conn. 57, 698 A.2d 739 (1997), cert. denied,
523 U.S. 1058, 118 S.Ct. 1384, 140 L.Ed.2d 645 (1998),
when that testimony would aid the jury in evaluating
the state's identification evidence. Although we also agree
that the trial court improperly precluded the defense
from presenting certain expert testimony on the issue of
eyewitness identification, we further conclude that the
impropriety was harmless. We also reject the defendant's
claim that the trial court improperly denied his motions
for a mistrial and for a new trial, which stemmed from the
state's delayed disclosure of certain allegedly exculpatory
evidence. Accordingly, we affirm the judgments of the trial
court.


The jury reasonably could have found the following facts.
At approximately 11:30 p.m. on October 8, 2004, Cedric
Williams and Terry Ross arrived at a bar in New London
known as Ernie's Cafe' (bar). Before arriving at the bar,
Ross had parked his Volvo station wagon in a nearby
municipal parking lot. At approximately 11:45 p.m.,
William Robinson arrived at the bar. About one hour
later, as Robinson walked to the restroom, he was shot in
the face and suffered a life-threatening wound. Police and
emergency medical personnel transported Robinson first


to The William W. Backus Hospital in Norwich and then
to Rhode Island Hospital in Providence, Rhode Island.
Before transporting him to the hospital, the police asked
Robinson who had shot him. *222  Robinson either did
not respond to the question or stated that he did not know
the identity of the shooter.


At approximately 12:40 a.m. on October 9, 2004,
Officer Jose Olivero of the New **713  London police
department received a radio transmission about a
disturbance at the bar. As he responded to the call, he
saw the defendant running away from the bar, clutching
something in both hands. At trial, Olivero testified that
the defendant had been wearing light blue sweatpants, a
white tee shirt, and a black or dark blue bomber jacket.


At approximately 12:51 a.m., the New London police
department received a 911 call about a shooting at the
intersection of Hope and Hempstead Streets in New
London. Police officers responding to the call found
Ross' Volvo station wagon crashed into a tree. Ross
and Williams were inside the vehicle, and both had been
shot in the head. Williams was pronounced dead at
the scene and Ross was taken to Lawrence+Memorial
Hospital in New London, where he was pronounced dead.
An examiner with the state forensic science laboratory
ultimately determined that Ross and Williams had been
shot with the gun that had been used to shoot Robinson.


Later that day, the defendant's friend, Gary Holland,
drove the defendant to Bronx County, New York.
Holland returned to Connecticut at about 5 p.m. and
learned from watching television that three people had
been shot in New London and that the police were
looking for the defendant. Holland called the defendant
and informed him of what he had learned. The defendant
neither admitted nor denied involvement in the shootings.


On the evening of October 9, 2004, Detective Keith
Crandall and Officer George Potts of the New London
police department visited Robinson at Rhode Island
Hospital. When Potts asked Robinson who had shot
*223  him, Robinson responded, “you know who shot


me.” Potts said that he did not know, and Robinson said,
“Fats did it.” Potts and Crandall then showed Robinson
several photographic arrays, and Robinson identified the
defendant as the person who had shot him. Robinson gave
a statement to Crandall indicating that he had known the
defendant “for a while” and had “had words” with him
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“a couple of months” earlier. Robinson said that, when
he saw the defendant in the bar, he had “a bad feeling
and knew something was going to happen.” Crandall
prepared a written statement, and Robinson signed it. At
trial, Robinson denied knowing who had shot him, denied
having signed the statement, and denied that the reason
why he had picked the defendant's photograph from the
array was that the defendant had shot him.


Nine days after the shooting, Lashon Baldwin saw the
defendant's photograph in a newspaper and gave a
statement to the New London police about the incident
at the intersection of Hope and Hempstead Streets. At
trial, Baldwin testified to the following. At the time of the
shooting, Baldwin and her cousin, Jackie Gomez, were
seated in a car parked on Hempstead Street. Baldwin saw
a car traveling down Hempstead Street and, as the car
reached Hope Street, she heard three “loud pops.” The
car then came to a stop after hitting another parked car,
and the defendant exited through the back door on the
driver's side. The defendant was wearing “a black flight
[jacket]” and “a black skully hat.” Baldwin recognized the
defendant and knew him as “Fats” because she had seen
him as a “regular customer” in a donut shop where she had
worked for more than one and one-half years. Baldwin
and Gomez left the area immediately. Shortly thereafter,
Baldwin received telephone calls from family members
indicating that Williams, who was Baldwin's cousin, had
been in the car on Hempstead Street. Baldwin returned to
the area and *224  saw Williams' body in the car. Police
were **714  present, but Baldwin did not talk to them
because she was “upset” and “scared.”


Gomez gave a statement to the police nine days after
the shooting. At trial, he testified to the following. At
approximately 1 a.m. on October 9, 2004, Gomez was with
Baldwin in the car on Hempstead Street when he heard
three gunshots. He looked to see what was happening and
saw a car drive up Hope Street and hit another car. A
person wearing a “black hoodie” and “blue jeans” exited
from the car and wiped the door handle with his sleeve.
The person came toward the car that Gomez and Baldwin
were in, and Gomez recognized him as the defendant.
Gomez knew the defendant because they previously had
lived together for “quite some time....” Gomez then left the
area but returned upon learning that his cousin, Williams,
had been shot. Although police were present, Gomez did
not speak to them because he was “in shock.”


Ten days after the shootings, Scott Lang, who had been
at the bar when Robinson was shot, saw the defendant's
photograph in a newspaper and recognized him as the
person who had shot Robinson. Lang then went to the
police and gave a statement. At trial, he testified to the
following. On the night of the shooting, Lang was waiting
in line to use the restroom at the bar when he was shoved
against a door and a shot was fired. Lang was “shoulder
to shoulder” with the shooter and observed that he was
wearing “a black quilted jacket, possibly North Face.” At
trial, Lang identified the defendant as the shooter.


On October 14, 2004, police apprehended the defendant
in New York. Thereafter, the defendant was tried before a
jury and convicted of two counts of murder in connection
with the shooting deaths of Williams and Ross, capital
felony arising out of that double killing, *225  and assault


in the first degree for the shooting of Robinson. 4


**715  I


[1]  We first address the defendant's claim that the trial
court improperly granted the state's motion to preclude
*226  expert testimony on the reliability of eyewitness


identifications in reliance on our decisions in Kemp and
McClendon. We agree that Kemp and McClendon should
be overruled and that expert testimony on eyewitness
identification is admissible upon a determination by the
trial court that the expert is qualified and the proffered
testimony is relevant and will aid the jury. We also
conclude, however, that the trial court's exclusion of the
proffered expert testimony in the present case did not
substantially affect the verdicts.


The following undisputed facts and procedural history
are relevant to our resolution of this claim. Before
trial, defense counsel indicated that he intended to call
Charles A. Morgan III as an expert on eyewitness
identifications. The state filed a motion to preclude
Morgan's testimony on the ground that the reliability
of eyewitness identifications is within the knowledge of
the average juror. The trial court then conducted an
evidentiary hearing on the state's motion at which Morgan
proffered testimony that he is a medical doctor with
“specialty training” in psychiatry and that, for the last
seventeen years, he has spent 50 percent of his time
researching how stress affects thought processes and
memory. In 1997, Morgan published a study showing
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that, contrary to common belief, memory of traumatic
events changes over time. In 2004, he published a
study of military personnel who were subject to harsh
interrogation techniques during training. The study
showed that the subjects' identification of an interrogator
was much more accurate after low stress interrogations
than after high stress ones.


Morgan testified that stress hormones are detrimental to
certain aspects of memory. According to his testimony,
*227  high levels of stress impair thinking and memory


formation. Morgan explained that there are three phases
of memory formation—encoding, storage and retrieval—
and that stress can disrupt both encoding and storage.
When a subject is exposed to information about the
remembered event during the storage phase—for example,
when, following the event, the subject discusses the
observation with someone else or sees a photograph of
the person in the newspaper—the subject may incorporate
the information into his or her memory and come to
believe that the information actually was obtained at
an earlier time. This process is known as retrofitting.
Furthermore, Morgan testified that the majority of
eyewitness identification researchers agree that there is
little or no correlation between confidence and accuracy;
in other words, an eyewitness' confidence in the accuracy
of an identification is not a reliable indicator of the
identification's true accuracy. Although Morgan observed
that, if an eyewitness is familiar with a person, the
eyewitness' identification of that person is likely to
be more accurate, he explained that an identification's
**716  accuracy may be adversely affected by such factors


as the length of time during which the eyewitness was able
to observe the person, lighting, distance, and whether the
eyewitness was paying attention.


Morgan testified that the effect of stress on memory is
not a matter of common knowledge. Although Morgan
was not aware of any scientific public opinion polls on
the question, he testified that it was his opinion that most
laypeople do not know about the concept of retrofitting.
Morgan also testified that studies have shown that most
jurors mistakenly believe that the more confident someone
is of an identification, the more likely the identification is
to be accurate.


At the conclusion of the hearing, the trial court granted
the state's motion to preclude Morgan's testimony. *228
Although the court's reasoning is not transparent, the


court apparently concluded that Morgan's study involving
the deleterious effects of stress on the memories of
military personnel in an interrogation setting did not
meet the standard for the admission of scientific evidence
set forth in State v. Porter, supra, 241 Conn. at 68,
698 A.2d 739. The court seemed to find that Morgan's
theory had not been sufficiently tested, had no known or
potential rate of error, lacked consistent standards, and
was not generally accepted in the scientific community.
The court also appeared to conclude that Morgan's
general opinions about the effects of stress on memory,
the lack of a correlation between confidence and accuracy
of identifications, and the risk of retrofitting were all
inadmissible because these matters generally were within
the common knowledge of jurors. See State v. McClendon,
supra, 248 Conn. at 586, 730 A.2d 1107; State v. Kemp,
supra, 199 Conn. at 477, 507 A.2d 1387.


Although the trial court granted the motion to preclude
Morgan's testimony, the court indicated that it had
prepared jury instructions on the reliability of eyewitness
identifications and that it would provide a copy of the
draft instructions to counsel for their review. Ultimately,
the trial court instructed the jury that stress and the receipt
of postevent information can reduce the accuracy of an
eyewitness identification and that confidence often is not


a reliable indicator of accuracy. 5


**717  *229  On appeal, the defendant contends that
the trial court improperly granted the state's motion
to preclude Morgan's expert testimony. The defendant
argues that we should overrule Kemp and McClendon,
in which we held that expert testimony on the reliability
of eyewitness identifications is unnecessary because the
average juror knows about the factors affecting the
reliability of eyewitness identifications and that expert
testimony on the issue is disfavored because it invades the
province of the jury to determine what weight to give such
evidence. State v. McClendon, supra, 248 Conn. at 586,
730 A.2d 1107; State v. Kemp, supra, 199 Conn. at 477,
507 A.2d 1387.


[2]  We first set forth the legal principles that govern our
review. “[T]he trial court has wide discretion in ruling
on the admissibility of expert testimony and, unless that
discretion has been abused or the ruling involves a clear
misconception of the law, the trial court's decision will not
be disturbed.... In determining whether there has been an
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abuse of discretion, the ultimate issue *230  is whether the
court could reasonably conclude as it did....


“This court recently articulated the test for the admission
of expert testimony, which is deeply rooted in common
law. Expert testimony should be admitted when: (1) the
witness has a special skill or knowledge directly applicable
to a matter in issue, (2) that skill or knowledge is not
common to the average person, and (3) the testimony
would be helpful to the court or jury in considering the
issues.... In other words, [i]n order to render an expert
opinion the witness must be qualified to do so and there
must be a factual basis for the opinion....


[3]  “It is well settled that [t]he true test of the admissibility
of [expert] testimony is not whether the subject matter
is common or uncommon, or whether many persons
or few have some knowledge of the matter; but it
is whether the witnesses offered as experts have any
peculiar knowledge or experience, not common to the
world, which renders their opinions founded on such
knowledge or experience any aid to the court or the
jury in determining the questions at issue.... Implicit
in this standard is the requirement ... that the expert's
knowledge or experience ... be directly applicable to
the matter specifically in issue.” (Citations omitted;
internal quotation marks omitted.) Sullivan v. Metro–
North Commuter Railroad Co., 292 Conn. 150, 157–59,


971 A.2d 676 (2009); see also Conn.Code Evid. § 7–2. 6


[4]  [5]  “Beyond these general requirements regarding
the admissibility of expert testimony, [t]here is a further
*231  hurdle to the admissibility of expert testimony when


that testimony is based on ... scientific [evidence]. In those
situations, the scientific evidence that forms the basis
for the expert's opinion must undergo **718  a validity
assessment to ensure reliability. State v. Porter, supra,
241 Conn. at [68, 698 A.2d 739]. In Porter, this court
followed ... Daubert v. Merrell Dow Pharmaceuticals, Inc.,
509 U.S. 579, 113 S.Ct. 2786, 125 L.Ed.2d 469 (1993),
and held that scientific evidence should be subjected to
a flexible test, with differing factors that are applied
on a case-by-case basis, to determine the reliability of
the scientific evidence.... Following [Porter ], scientific
evidence, and expert testimony based thereon, usually is
to be evaluated under a threshold admissibility standard
[relating to] the reliability of the methodology underlying
the evidence....


“[I]n State v. Porter, supra, 241 Conn. at 78–80 [698
A.2d 739], we expressly recognized that, because the term
scientific evidence houses such a large and diverse variety
of topics, the formulation of a mechanical evidentiary
standard of admissibility designed to apply universally
to the many forms scientific evidence may take is
an unworkable concept. Rather, the better formulation
is a general, overarching approach to the threshold
admissibility of scientific evidence.... In accordance with
this philosophy, we set forth in Porter a number of
different factors, nonexclusive and whose application to
a particular set of circumstances could vary, as relevant
in the determination of the threshold admissibility
of scientific evidence.... In particular, we recognized
the following considerations: general acceptance in the
relevant scientific community; whether the methodology
underlying the scientific evidence has been tested and
subjected to peer review; the known or potential rate of
error; the prestige and background of the expert witness
supporting the evidence; the extent to which the technique
at issue relies [on] subjective *232  judgments made by
the expert rather than on objectively verifiable criteria;
whether the expert can present and explain the data and
methodology underlying the testimony in a manner that
assists the jury in drawing conclusions therefrom; and
whether the technique or methodology was developed
solely for purposes of litigation....


“In Porter, we also set forth a fit requirement for scientific
evidence.... We stated that the proposed scientific
testimony must be demonstrably relevant to the facts of
the particular case in which it is offered, and not simply be
valid in the abstract.... Put another way, the proponent of
scientific evidence must establish that the specific scientific
testimony at issue is, in fact, derived from and based [on] ...
[scientifically reliable] methodology.” (Citations omitted;
emphasis added; internal quotation marks omitted.)
Prentice v. Dalco Electric, Inc., 280 Conn. 336, 342–44, 907
A.2d 1204 (2006), cert. denied, 549 U.S. 1266, 127 S.Ct.
1494, 167 L.Ed.2d 230 (2007).


This court first addressed the admissibility of expert
testimony on eyewitness identification in State v. Kemp,
supra, 199 Conn. at 473, 507 A.2d 1387, in which we
concluded that the trial court properly had precluded
the testimony of the defendant's expert witness. Id. at
479, 507 A.2d 1387. We reasoned that “the reliability
of eyewitness identification is within the knowledge of
jurors and expert testimony generally would not assist
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them in determining the question.” Id. at 477, 507 A.2d
1387. We also explained that “[s]uch testimony is ...
disfavored because ... it invades the province of the
jury to determine what weight or effect it wishes to
give to eyewitness testimony.” (Internal quotation marks
omitted.) Id. Although we acknowledged that, “in many
cases the determination of guilt or innocence depends
in large part on the credibility assigned to eyewitness
identifications, and that in many instances identifications
may be unreliable”; **719  id. at 478, 507 A.2d 1387;
we recognized *233  that criminal defendants have
many protections against the risk of misidentification.
Id. We specifically observed that “[t]he weaknesses of
identifications can be explored on cross-examination and
during counsel's final arguments to the jury.” Id. Finally,
we noted that the trial court may instruct the jury, as
the court had done in Kemp, on the critical nature of
eyewitness identifications and the various factors that
might affect their reliability; see id. at 479 and n. 3, 507
A.2d 1387; “including delay, performance under stress
and inaccuracy of prior descriptions.” Id. at 479 n. 3, 507
A.2d 1387.


This court revisited the issue in State v. McClendon, supra,
248 Conn. at 572, 730 A.2d 1107, a case in which the
defendant had sought to introduce an expert witness'
testimony that “the confidence of an eyewitness does not
correlate to the accuracy of observation, that variables
such as lighting, stress and time to observe have an impact
on accuracy, that leading questions and the repetition
of testimony can increase an eyewitness' confidence but
not accuracy, that people remember faces best when they
analyze many features and characteristics of the face
rather than just one, that misleading police questions can
alter memories, and that the most accurate descriptions
are given immediately after a crime.” Id. at 586–87, 730
A.2d 1107. We concluded that the trial court properly had
excluded the proffered testimony because it was “nothing
outside the common experience of mankind.” (Internal
quotation marks omitted.) Id. at 586, 730 A.2d 1107. As
we had done in Kemp, we observed in McClendon that
defense counsel had been able to explore weaknesses in
the eyewitness identifications on cross-examination; id. at
588, 730 A.2d 1107; and that the trial court had instructed
the jury on several factors that could affect the reliability


of the identifications. 7  Id. at 587, 730 A.2d 1107.


**720  *234  We now conclude that Kemp and
McClendon are out of step with the widespread judicial


recognition that eyewitness identifications are potentially
unreliable in a variety of ways unknown to the average


juror. 8  This broad based judicial recognition **721


tracks a near perfect *235  scientific consensus. 9  The
extensive and comprehensive *236  scientific research, as
reflected in hundreds of peer reviewed studies and meta-


analyses, 10  convincingly demonstrates the fallibility of
eyewitness identification testimony and pinpoints an
array of variables that are most likely to lead to a


mistaken identification. 11  “[T]he scientific evidence ...
is both reliable and useful.” State v. Henderson, 208
N.J. 208, 283, 27 A.3d 872 (2011). *237  “Experimental
methods and findings have been tested and retested,
subjected to scientific scrutiny through peer-reviewed
journals, evaluated through the lens of meta-analyses, and
replicated at times in real-world settings.... [C]onsensus
exists among the experts ... within the ... research
community.” Id. “[T]he science abundantly demonstrates
the many vagaries of memory encoding, storage and
retrieval; the malleability of memory; the contaminating
effects of extrinsic information; the influence of police
interview techniques and identification procedures; and
the many other factors that bear on the reliability of
eyewitness identifications.” (Internal quotation marks
omitted.) Id.


Courts across the country now accept that (1) there
is at best a weak correlation between a witness'


confidence in his or her identification and its accuracy, 12


(2) the **722  reliability of an identification can be


diminished by a witness' focus on a weapon, 13  (3)
high stress at the time of observation may render a
witness less able to retain an accurate perception and


memory of the *238  observed events, 14  (4) cross-racial
identifications are considerably less accurate than same


race identifications, 15  (5) a person's memory diminishes
rapidly over a period of hours rather than days or


weeks, 16  (6) identifications are likely to be less reliable
in the absence of a double-blind, sequential identification


procedure, 17  (7) *239  witnesses are prone to develop
unwarranted **723  confidence in their identifications
if they are privy to postevent or postidentification


information about the event or the identification, 18  and
(8) the accuracy of an eyewitness identification may be
undermined by unconscious transference, which occurs
when a person seen in one context is confused with a
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person seen in another. 19  This list is not exhaustive;
courts have permitted expert testimony on other factors
deemed to affect the accuracy of eyewitness identification


testimony. 20


Although these findings are widely accepted by


scientists, 21  they are largely unfamiliar to the average
person, and, in fact, many of the findings are


counterintuitive. 22  **724  *240  For example, people
often believe that the more confident an eyewitness is
in an identification, the more likely the identification
is to be accurate. Similarly, the average person is
likely to believe that eyewitnesses held at gunpoint or
otherwise placed in fear are likely *241  to have been
acutely observant and therefore more accurate in their
identifications. Most people also tend to think that cross-
racial identifications are no less likely to be accurate than
same race identifications. Yet none of these beliefs is


true. 23  Indeed, **725  laypersons *242  commonly are
unaware of the effect of the other aforementioned factors,
including the rate at which memory fades, the influence
of postevent or postidentification information, the
phenomenon of unconscious transference, and the risks
inherent in the use by police of identification procedures


that are not double-blind and sequential. 24  Moreover,
although there is little if any correlation between
confidence and accuracy, an eyewitness' confidence “is
the most powerful single determinant of whether ...
observers ... will believe that the eyewitness made
an accurate identification....” (Citations omitted.) G.
Wells et al., “Eyewitness Identification Procedures:
Recommendations for Line-ups and Photospreads,” 22
Law & Hum. Behav. 603, 620 (1998).


*243  As a result of this strong scientific consensus,
federal and state courts around the country have
recognized that the methods traditionally employed for
alerting juries to the fallibility of eyewitness identifications
—cross-examination, closing argument and generalized
jury instructions on the subject—frequently are not
adequate to inform them of the factors affecting the
reliability of such identifications.


Cross-examination, the most common method, often
is not as effective as expert testimony at identifying
the weaknesses of eyewitness identification testimony
because cross-examination is far better at exposing


lies than at countering sincere but mistaken beliefs. 25


An eyewitness who **726  expresses confidence in the
accuracy of his or her identification may of course
believe sincerely that the identification is accurate.
Furthermore, although cross-examination may expose
the existence of factors that undermine the accuracy of
eyewitness identifications, it cannot effectively educate


the jury about the import of these factors. 26  “Thus,
while skillful *244  cross-examination may succeed
in exposing obvious inconsistencies in an [eyewitness']
account, because nothing is obvious about the psychology
of eyewitness identification and most people's intuitions
on the subject of identification are wrong ... some
circumstances undoubtedly call for more than mere
cross-examination of the eyewitness.” (Citation omitted;
internal quotation marks omitted.) Moore v. Keller,
United States District Court, Docket No. 5:11–HC–2148–
F (E.D.N.C. March 30, 2012).


[6]  Defense counsel's closing argument to the jury
that an eyewitness identification is unreliable also is an
inadequate substitute for expert testimony. In the absence
of evidentiary support, such an argument is likely to be
viewed as little more than partisan rhetoric. See, e.g.,
Ferensic v. Birkett, 501 F.3d 469, 482 (6th Cir.2007)
(“The significance of [the proffered expert] testimony
cannot be overstated. Without it, the jury ha[s] no basis
beyond defense counsel's word to suspect the inherent
unreliability of the [eyewitnesses'] identifications.”). This
is especially true if the argument relates to a factor that is
counterintuitive.


[7]  *245  Finally, research has revealed that jury
instructions that direct jurors in broad terms to exercise
caution in evaluating eyewitness identifications are less
effective than expert testimony in apprising the jury
of the potential unreliability of eyewitness identification
testimony. See, e.g., State v. Clopten, 223 P.3d 1103,
1110 (Utah 2009) (social scientists have found that
cautionary instructions are not effective in helping
jurors to spot mistaken identifications). “[Generalized]
instructions given at the end of what might be a long
and fatiguing trial, and buried in an overall charge by the
court, are unlikely to have much effect on the minds of
[the jurors].... [Moreover], instructions may **727  come
too late to alter [a juror's] opinion of a witness whose
testimony might have been heard days before. [Perhaps
most important], even the best cautionary instructions
tend to touch only generally on the empirical evidence.
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The judge may explain that certain factors are known to
influence perception and memory ... but will not explain
how this occurs or to what extent.” (Citation omitted;
internal quotation marks omitted.) Id. at 1110–11; see
also H. Fradella, “Why Judges Should Admit Expert
Testimony on the Unreliability of Eyewitness Testimony,”
2 Fed. Cts. L.Rev. 1, 25 (2007) (“Jury instructions do not
explain the complexities about perception and memory
in a way [that] a properly qualified person can. Expert
testimony ... can do that far better than [a judge telling
the jury about] the results of scientific research in a
conclusory manner ... especially since jury instructions
are given far too late in a trial to help jurors evaluate
relevant eyewitness testimony with information beyond
their common knowledge.” [Internal quotation marks
omitted.] ); R. Wise et al., “A Tripartite Solution to
Eyewitness Error,” 97 J.Crim. L. & Criminology 807,
833 (2007) (“[J]ury instructions lack the flexibility and
specificity of expert testimony.... [J]udges' instructions do
not serve as an effective safeguard *246  against mistaken
identifications and convictions and ... expert testimony
is therefore more effective than judges' instructions as a


safeguard.” [Internal quotation marks omitted.] ). 27


**728  [8]  [9]  We now recognize that, contrary
to our reasoning in Kemp and McClendon, **729
expert testimony on the reliability *248  of eyewitness
identifications does not “[invade] the province of the
jury to determine what weight or effect it wishes to
give to eyewitness testimony.” (Internal quotation marks
omitted.) State v. Kemp, supra, 199 Conn. at 477, 507
A.2d 1387. An expert should not be permitted to give
an opinion about the credibility or accuracy of the
eyewitness testimony itself; that determination is solely
within the province of the jury. Rather, the expert should
be permitted to testify only about factors that generally
have an adverse effect on the reliability of eyewitness
identifications and are relevant to the specific eyewitness


identification at issue. 28


We depart from Kemp and McClendon mindful of recent
studies confirming what courts have long suspected,


*249  29  namely, **730  that mistaken eyewitness
identification testimony is by far the leading cause


of wrongful *250  convictions. 30  A highly effective
safeguard against this serious and well documented risk
is the admission of expert testimony on the reliability of


eyewitness identification. 31  See, e.g., J. McMurtrie, “The


*251  **731  Role of the Social Sciences in Preventing
Wrongful Convictions,” 42 Am.Crim. L.Rev. 1271, 1276
(2005) (“[r]esearch ... has shown that expert testimony
on memory and eyewitness identification is the only
legal safeguard that is effective in sensitizing jurors to
eyewitness errors”); see also R. Wise et al., supra, at
97 J.Crim. L. & Criminology 819 (“expert eyewitness
testimony ... is the only traditional legal safeguard that has
shown any efficacy in mitigating eyewitness error”).


[10]  [11]  In summary, we conclude that the reliability
of eyewitness identifications frequently is not a matter
within the knowledge of an average juror and that the
admission of expert testimony on the issue does not invade
the province of the jury to determine what weight to *252


give the evidence. 32  Many of the factors affecting the
reliability of eyewitness identifications are either unknown
to the average juror or contrary to common assumptions,
and expert testimony is an effective way to educate jurors


about the risks of misidentification. 33  *253  To the
extent that Kemp and McClendon held to the contrary,


they are **732  hereby overruled. 34


[12]  [13]  [14]  In light of the numerous scientifically
valid studies cited previously in this opinion, we also
conclude that, as a general matter, competent expert
testimony predicated on those studies' findings satisfies
the threshold admissibility requirement of State v. Porter,
supra, 241 Conn. 57, 698 A.2d 739, that such testimony
must be based on “scientific knowledge rooted in the
methods and procedures of science”; (internal quotation
marks omitted) id., at 64, 698 A.2d 739; at least with
respect to the following propositions: (1) there is at best
a weak correlation between a witness' confidence in his
or her identification and the identification's accuracy;
(2) the reliability of an identification can be diminished
by a witness' focus on a weapon; (3) high stress at the
time of observation may render a witness less able to
retain an accurate perception and memory of the observed
events; (4) cross-racial identifications are considerably
less accurate than identifications involving the same
race; (5) memory diminishes most rapidly in the hours
immediately following an event and less dramatically
in the days and weeks thereafter; (6) an identification
may be less reliable in the absence of a double-blind,
sequential identification procedure; (7) witnesses may
develop unwarranted confidence in their identifications
if they are privy to postevent or postidentification
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information about the event or the identification; and
(8) the accuracy of an eyewitness identification may be
undermined by unconscious *254  transference, which
occurs when a person seen in one context is confused


with a person seen in another. 35  Our conclusion that
these factors satisfy the Porter test for the admissibility
of scientific evidence finds support in two recent cases,
including one from this state, involving this precise


issue. 36


**733  *255  In State v. Henderson, supra, 208 N.J. 208,
27 A.3d 872, the New Jersey Supreme Court appointed
a special master who conducted an extensive hearing
for the sole purpose of “evaluat[ing] scientific and other
evidence about eyewitness identifications.” Id. at 217,
27 A.3d 872. The hearing, which spanned ten days and
produced more than 2000 pages of transcripts, included
testimony from seven expert witnesses concerning more
than 200 published scientific studies, articles and books.
Id.; G. Gaulkin, Report of the Special Master, State
v. Henderson, New Jersey Supreme Court, Docket No.
A–8–08 (June 10, 2010) p. 3, available at http://www.
judiciary.state.nj.us/pressrel/HENDERSON% 20FINAL
% 20BRIEF% 20.PDF% 20(00621142).PDF (last visited
August 14, 2012). On the basis of the evidence adduced
at the hearing, the special master issued a comprehensive
report, virtually all of which was adopted by a unanimous
New Jersey Supreme Court. State v. Henderson, supra,
at 218, 27 A.3d 872. The report concluded that the
science regarding eyewitness identifications—including
the science regarding the variables previously discussed in
this opinion—is “reliable, definitive and unquestionably
fit for use in the courtroom.” G. Gaulkin, supra, at pp.
72–73; see also State v. Henderson, supra, at 245–76, 27
A.3d 872.


This science also informed a recent proceeding in
Connecticut; see State v. Maner, Superior Court,
judicial district of Waterbury, Docket No. UWY–
CR–08–375803–T (July 19, 2011); in which the trial
court conducted a Porter hearing on the state's
motion in limine to preclude the defendant, Tamarius
Maner, from adducing expert testimony on the
fallibility of eyewitness identification testimony. In
a comprehensive memorandum of decision following
the Porter hearing that included a careful review
of the relevant scientific literature, the trial court
found that “the **734  methodology of the *256
research regarding [the following factors is reliable]: (1)


stress; (2) weapon focus; (3) cross-race identification;
(4) unconscious transference; (5) witness certainty;
(6) confidence malleability; (7) simultaneous versus
sequential presentation of photo[graphic] arrays; (8) blind
versus nonblind administration of photo[graphic] arrays;
and (9) the rapid deterioration of memory.... Researchers
have tested each of these theories in numerous experiments
and studies designed according to the scientific method
using methods generally accepted within the scientific
community. The results have been published in peer
reviewed journals and books. Researchers have conducted
meta-analyses of the results in order to draw conclusion[s]
about the studies as a whole.” Id. The trial court
also concluded that each of the foregoing propositions
generally is not within the knowledge of the average juror.
Id. (“I find that the average juror does not understand that
the accuracy of eyewitness identification [is] impacted by
[the foregoing] factors.... I find that [expert] testimony on
these factors will be helpful to the jury in understanding
the issues brought before the court. The testimony will
be helpful to those jurors who have no understanding
of the factors and will ensure that jurors take any
knowledge [that] they may ... have regarding the factors
and actually apply [those factors] to assess the accuracy
of the identifications presented....”). In accordance with
these findings, and upon concluding that Maner's expert
on eyewitness identifications was fully qualified to provide
expert testimony on that subject, the court denied the
state's motion in limine insofar as the proffered expert
testimony was relevant to the issues presented by the case.
Id. The thorough, well reasoned analyses undertaken by
the courts in Maner and Henderson leave no doubt that the
variables identified in those cases and in the present case
are the proper subject of expert testimony under Porter.


[15]  [16]  [17]  [18]  *257  Of course, a trial court
retains broad discretion in ruling on the qualifications of
expert witnesses and determining whether their opinions
are relevant. See, e.g., State v. Beavers, 290 Conn. 386, 414,
963 A.2d 956 (2009). Consequently, whether to permit
expert testimony concerning the reliability of eyewitness
identification evidence in any individual case ultimately
is a matter within the sound discretion of the trial
court. A trial court may bar expert testimony on the
fallibility of eyewitness identifications if it reasonably
concludes that the witness does not qualify as an expert
or that the witness, although otherwise qualified, lacks
an adequate scientific foundation for one or more of his
opinions concerning the eyewitness identification at issue.
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Similarly, the trial court may preclude such testimony if
the court reasonably determines, upon due consideration
of the facts and circumstances of the case, that the
particular issue presented is not beyond the ken of the
average juror or that the proffered testimony would not
aid the jury in resolving the issues presented. In other
words, although we overrule our prior case law holding
that expert testimony on eyewitness identifications is
generally inadmissible, such evidence is subject to the same
threshold reliability and relevance requirements as any
other expert testimony. This is true even with respect to
the eight propositions that we now determine meet the
Porter requirement that the proffered testimony must be
based on a scientifically valid methodology. A defendant
who seeks to introduce expert testimony on one or more of
those variables must satisfy the trial court that the witness
is qualified to testify as an expert and that the proffered
testimony is relevant to a disputed **735  issue in the case,
such that the testimony will assist the jury in resolving that
issue.


[19]  We also wish to reiterate that a trial court retains
the discretion to decide whether, under the specific facts
and circumstances presented, focused and informative
*258  jury instructions on the fallibility of eyewitness


identification evidence of the kind contemplated by the
New Jersey Supreme Court in Henderson; see State v.
Henderson, supra, 208 N.J. at 219, 296–99, 27 A.3d 872;
would alone be adequate to aid the jury in evaluating the
eyewitness identification at issue. We emphasize, however,
that any such instructions should reflect the findings and
conclusions of the relevant scientific literature pertaining
to the particular variable or variables at issue in the


case; 37  broad, generalized instructions on eyewitness
identifications, such as those previously approved by this
court in State v. Tatum, 219 Conn. 721, 734–35, 595 A.2d
322 (1991); see footnote 27 of this opinion; or those given
in the present case; see footnote 5 of this opinion; do not
suffice.


[20]  Finally, we agree with the New Jersey Supreme
Court that the foregoing eight variables “are not exclusive.
Nor are they intended to be frozen in time.... [S]cientific
research relating to the reliability of eyewitness evidence
is dynamic; the field is very different today than it
was [three decades ago], and it will likely be quite
different thirty years from now.... [T]rial courts [should
not be limited] from reviewing evolving, substantial,
and generally accepted scientific research. But to the


extent ... [that] courts either consider variables differently
or entertain new ones, they must rely on reliable scientific
evidence that is generally accepted by experts in the


community.” 38  State v. Henderson, supra, 208 N.J. at
292, 27 A.3d 872.


[21]  Having concluded that our prior case law is
outmoded and that the foregoing variables meet the Porter
standard, *259  we turn to the defendant's claim that the
trial court improperly granted the state's motion in limine
and precluded him from introducing Morgan's testimony
on the reliability of eyewitness identifications. To resolve
this issue, we must determine whether “(1) [Morgan] ha[d]
a special skill or knowledge directly applicable to a matter
in issue, (2) that skill or knowledge is not common to
the average person, and (3) [Morgan's] testimony would
[have been] helpful to the ... jury in considering the
issues.” (Internal quotation marks omitted.) Sullivan v.
Metro–North Commuter Railroad Co., supra, 292 Conn.
at 158, 971 A.2d 676. In light of the foregoing discussion,
it is evident that the trial court correctly concluded that
Morgan had special skill or knowledge on the issue of
the reliability of eyewitness identifications, and the state
does not seriously claim to the contrary. It is equally
evident, in light of the data that we have reviewed and in
light of Morgan's unchallenged testimony, that the trial
court abused its discretion in concluding that Morgan's
proposed testimony about the reliability of eyewitness
identifications concerned matters of common knowledge.
Therefore, the only issues that we must address at any
length are whether Morgan's testimony was “directly
**736  applicable to a matter in issue” and whether it


would have been “helpful to the ... jury in considering the
issues.” (Internal quotation marks omitted.) Id.


[22]  [23]  [24]  [25]  The state contends that Morgan's
testimony was not applicable to the specific facts of
this case and would not have been helpful to the jury
because most of the eyewitnesses knew the defendant
and were therefore much less likely to render a mistaken
identification. We agree with the state that, although
there are exceptions, identification of a person who is
well-known to the eyewitness generally does not give
rise to the same risk of misidentification as does the
identification of a *260  person who is not well-known


to the eyewitness. 39  We *261  also agree that four
of the five eyewitnesses in the present case—Robinson,
Olivero, Baldwin, and Gomez—were familiar enough
with the defendant that the risk of misidentification was
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small. 40  Accordingly, we conclude that the **737  trial
court did not abuse its discretion in precluding Morgan
from testifying on the reliability of the identification


testimony of these four witnesses. 41  Because the state's
case concerning the murders of Ross and Williams was
predicated on the testimony of three of those eyewitnesses,
Olivero, Baldwin and Gomez, the defendant's claim must
fail with respect *262  to the two murder charges and the
related capital felony charge.


[26]  Unlike the other eyewitnesses, however, Lang,
who testified that he had observed the defendant shoot
Robinson, was not so familiar with the defendant that
the risk of misidentification was insignificant. In fact,


Lang did not know the defendant at all. 42  Moreover,
according to Lang, he had been standing next to the
shooter at the time of the shooting and saw the defendant's
photograph in the newspaper before identifying him as the
shooter. We conclude that, with respect to Lang, Morgan's
proposed testimony on the effect of stress on memory,
the risk of retrofitting based on postevent information,
and the relationship, or lack thereof, between confidence
and accuracy, was relevant and would have been helpful
to the jury. The trial court therefore abused its discretion
in precluding Morgan's expert testimony insofar as it
pertained to Lang's identification of the defendant as


Robinson's assailant. 43


**738  [27]  *263  Although some courts have concluded
that it is not an abuse of discretion for a trial court
to exclude otherwise admissible expert testimony on
the reliability of eyewitness identifications when the
eyewitness' testimony is corroborated by other evidence
of the defendant's guilt; see, e.g., United States v. Moore,
786 F.2d 1308, 1312–13 (5th Cir.1986); State v. Wright,
147 Idaho 150, 158, 206 P.3d 856 (App.2009); People v.
Young, 7 N.Y.3d 40, 45–46, 850 N.E.2d 623, 817 N.Y.S.2d
576 (2006); we do not believe that a defendant should be
precluded from presenting such testimony merely because
the state has presented other evidence of guilt that the
jury reasonably could credit. Broadly speaking, when the
identity of the perpetrator is disputed and the state seeks
to use eyewitness testimony to identify the defendant
as the perpetrator, the defendant should be permitted
to adduce relevant expert testimony on the fallibility
of the eyewitness' identification, at least in the absence
of an adequate substitute for the testimony, such as
comprehensive and focused jury instructions. A contrary


rule would unfairly restrict the defendant's opportunity to


mount a defense. 44


**739  [28]  [29]  *265  We proceed to the question
of harm. “When an improper evidentiary ruling is not
constitutional in nature, the defendant bears the burden
of demonstrating that the [impropriety] was harmful....
[A] non-constitutional [impropriety] is harmless when an
appellate court has a fair assurance that the [impropriety]


did not substantially affect the verdict.” 45  (Citation
omitted; internal quotation marks omitted.) State v. Orr,
291 Conn. 642, 663, 969 A.2d 750 (2009).


[30]  [31]  We conclude that the error in the present
case was harmless. First, several witnesses who knew
the defendant well placed him at the bar a short time
before the shooting. Second, Robinson provided the
police with a written statement describing the shooting


and identifying the defendant as the shooter. 46  Although
**740  Robinson testified at trial that he had not made


that statement, the jury, which had been provided with his
written statement, was free to believe contrary testimony
from *266  the police officers who took and witnessed
the statement. Third, the state presented evidence that the
same gun had been used in the shooting of Robinson and
in the shootings of Williams and Ross, that the defendant
had fled to New York on the day of the shootings, and
that the defendant, when informed that the police were
looking for him in connection with the shootings, had not
denied his involvement and had merely said, “[w]ord.”
Fourth, defense counsel was able to cross-examine Lang
and to present argument on the reliability and credibility


of Lang's testimony. 47  Fifth, the trial court instructed
the jury that it could consider an eyewitness' emotional
condition, including stress during an incident in which a
weapon was used, and that that condition could affect the
reliability of an identification. The court also instructed
the jury that the reliability of an identification might be
affected by postevent information such as media coverage
and conversations with others, that memories can change
over time and that confidence does not necessarily
correlate with accuracy. Although we have concluded that
generalized jury instructions that merely touch on the
subject of eyewitness identification evidence do not suffice
as a substitute for expert testimony on the reliability of
such evidence, we conclude that the jury instruction in


this case provided some modest assistance 48  to the jury
that, in combination with the convincing evidence of the
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defendant's guilt, ensured that the trial court's erroneous
exclusion of Morgan's testimony on the reliability *267
of Lang's identification testimony did not substantially


affect the verdicts. 49


**741  *268  II


[32]  Next, we address the defendant's claim that the trial
court improperly denied his motions for a mistrial and
for a new trial, which stemmed from the state's delayed
disclosure of a video recording showing the defendant's
location and appearance on the evening of the shootings.
The defendant claims that he was prejudiced by this
late disclosure because defense counsel could not cross-
examine various witnesses about it. We are not persuaded.


The following undisputed facts and procedural history are
relevant to our resolution of this claim. Before trial, the
defendant filed a motion for disclosure requesting that the
trial court compel the state to produce video surveillance
recordings for the Huntington Towers apartment building
at 149 Huntington Street in New London for October 8
and 9, 2004. The defendant requested the video recordings
because he believed that they would depict him and
his wife and establish his location, attire, and physical
appearance on the night of the shootings. In its response
to the motion, the state claimed that it had produced
the only video recording in its possession and that,
upon information and belief, there were no other video
recordings for the dates requested.


At trial, defense counsel called Andrea Gonzalez, the
property manager for the Huntington Towers apartment
*269  building, as a witness. Gonzalez testified that she


was in charge of the lobby surveillance equipment in
the building and that, to the best of her recollection,
she had provided video recordings for October 8 and 9,
2004, to the New London police department shortly after
the shootings. After defense counsel completed his direct
examination **742  of Gonzalez, the state requested
a recess, during which it informed the trial court and
defense counsel that the “missing” video recording had


been located. 50  The trial court then excused the jury and
ordered a short continuance in order to give the parties
an opportunity to review the new video recording. The
video recording depicted the defendant in the lobby of the
apartment building, approximately two hours before the


shootings, wearing blue jeans, a dark jacket and a blue
baseball cap. He also had a cast on his left hand.


On March 30, 2007, defense counsel made an oral
motion for a mistrial. He argued that the defendant
had been prejudiced by the late disclosure of the video
recording because it had prevented the defense from cross-
examining eyewitnesses about the defendant's appearance


around the time of the shootings. 51  Defense counsel also
argued that, if he had known about the video recording,
he would have explored whether the *270  police officers
who had viewed the video recording shortly after the
shootings might have given Lang information about the
defendant's attire, specifically, that he was wearing what
appeared to be a black quilted jacket with a North Face
logo.


The trial court denied the motion for a mistrial on the
ground that defense counsel would have an opportunity
to show the video recording to the jury and that he had
been able to cross-examine witnesses about inconsistencies
in their descriptions of the shooter. The court also noted
that the defendant himself must have known what he was
wearing on the night of the shootings. Finally, the court
indicated that it would be willing to consider recalling the
witnesses if the parties believed that that was necessary.


When trial resumed, defense counsel was permitted to
present to the jury still photographs taken from the video
recording. After the conclusion of evidence, the defendant
filed a motion for a new trial in which he renewed
the claims stemming from the belatedly disclosed video
recording. The trial court denied the defendant's motion
for a new trial.


[33]  [34]  [35]  [36]  [37]  We begin our analysis
by setting forth the standard of review. Although “the
remedy of a mistrial is permitted under the rules of
practice, it is not favored. [A] mistrial should be granted
only as a result of some occurrence upon the trial of such
a character that it is apparent to the court that because
of it a party cannot have a fair trial ... and the whole
proceedings are vitiated.... If curative action can obviate
the prejudice, the drastic remedy of a mistrial should be
avoided.... On appeal, we hesitate to disturb a decision
not to declare a mistrial. The trial judge is the arbiter of
the many circumstances [that] may arise during the trial in
which his function is to [ensure] a fair and just outcome....
The trial court is better positioned than we are to eva
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**743  luate *271  in the first instance whether a certain
occurrence is prejudicial to the defendant and, if so, what
remedy is necessary to cure that prejudice.... The decision
whether to grant a mistrial is within the sound discretion
of the trial court.” (Internal quotation marks omitted.)
State v. Higgins, 265 Conn. 35, 75–76, 826 A.2d 1126
(2003).


[38]  [39]  Similarly, “[a]ppellate review of a trial court's
decision granting or denying a motion for a new trial must
take into account the trial judge's superior opportunity to
assess the proceedings over which he or she has personally
presided.... Thus, [a] motion for a new trial is addressed
to the sound discretion of the trial court and is not to be
granted except on substantial grounds.... In our review
of the denial of a motion for [a new trial], we have
recognized the broad discretion that is vested in the trial
court to decide whether an occurrence at trial has so
prejudiced a party that he or she can no longer receive
a fair trial. The decision of the trial court is therefore
reversible on appeal only if there has been an abuse of
discretion.” (Citation omitted; internal quotation marks
omitted.) State v. McIntyre, 250 Conn. 526, 533, 737 A.2d
392 (1999).


[40]  [41]  “The law governing the state's obligation to
disclose exculpatory evidence to defendants in criminal
cases is well established. The defendant has a right to the
disclosure of exculpatory evidence under the due process
clauses of both the United States constitution and the
Connecticut constitution. Brady v. Maryland, 373 U.S. 83,
86, 83 S.Ct. 1194, 10 L.Ed.2d 215 (1963); State v. Simms,
201 Conn. 395, 405 [and] n.8, 518 A.2d 35 (1986). In order
to prove a Brady violation, the defendant must show: (1)
that the prosecution suppressed evidence after a request
by the defense; (2) that the evidence was favorable to the
defense; and (3) that the evidence was material.” (Internal
quotation marks *272  omitted.) State v. Ouellette, 295
Conn. 173, 185, 989 A.2d 1048 (2010).


[42]  [43]  “[E]vidence known to the defendant or
his counsel, or that is disclosed, even if during trial,
is not considered suppressed as that term is used in
Brady.” (Internal quotation marks omitted.) State v.
Walker, 214 Conn. 122, 126, 571 A.2d 686 (1990); accord
State v. Reddick, 197 Conn. 115, 121, 496 A.2d 466 (1985),
cert. denied, 474 U.S. 1067, 106 S.Ct. 822, 88 L.Ed.2d
795 (1986). Even if evidence is not deemed suppressed
under Brady because it is disclosed during trial, however,


the defendant nevertheless may be prejudiced if he is
unable to use the evidence because of the late disclosure.
See State v. Reddick, supra, at 121–22, 496 A.2d 466;
see also State v. Williams, 93 Conn.App. 844, 850, 890
A.2d 630 (2006) ( “[when] there has been an initial
disclosure of exculpatory evidence at trial, the appropriate
standard to be applied is whether the disclosure came
so late as to prevent the defendant from receiving a
fair trial” [internal quotation marks omitted] ); State v.
Thompson, 81 Conn.App. 264, 279, 839 A.2d 622 (“[t]he
unmistakable tone of Brady is that evidence required
to be disclosed must be disclosed at a time when it
can be used” [internal quotation marks omitted] ), cert.
denied, 268 Conn. 915, 847 A.2d 312 (2004). “Under these
circumstances, the defendant bears the burden of proving
that he was prejudiced by the state's failure to make the
information available to him at an earlier time.” State v.
Reddick, supra, at 121–22, 496 A.2d 466.


With these principles in mind, we conclude that the
defendant has not established that he was so prejudiced
by the late disclosure of the video recording that he
did not receive a fair trial. Although it undoubtedly
would have been better for the defense if the video
recording had been **744  disclosed before trial, even
without the video recording, the defense was able to
show inconsistencies between the eyewitness' descriptions
*273  of the defendant and the shooter. Moreover,


although defense counsel was not able to ask the
eyewitnesses and the New London police officers at
the time of their initial testimony whether the police
officers had given the eyewitnesses information derived
from the video recording, defense counsel did have the
opportunity to ask more generally whether the police
officers had provided these witnesses with information
about the defendant's appearance. In addition, the
defendant himself presumably knew what he was wearing
on the night of the shootings, and the defense ultimately
was able to show the jury still photographs from the video
recording. Finally, the trial court indicated that it would
consider allowing defense counsel to recall witnesses if
necessary. Although we recognize that these would not
have been optimal circumstances in which to confront the
witnesses with the video recorded evidence, the fact that
the defense declined the trial court's offer strongly suggests
that it did not believe that such a confrontation was
critical to a defense. Indeed, a reasonable juror might have
concluded that the video recording corroborated some of
the eyewitness testimony. Accordingly, the defense may
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have made a tactical decision in light of the fact that
recalling the eyewitnesses would have been unduly risky
because, as the defendant himself acknowledges, it was
quite possible that they would have simply reaffirmed


their testimony. 52  We see no *274  reason why the
defense would have made a different calculation if it
had had access to the video recording during the trial.
We therefore conclude that the trial court did not abuse
its discretion in denying the defendant's motions for a
mistrial and for a new trial.


The judgments are affirmed.


In this opinion ROGERS, C.J., and NORCOTT,
EVELEIGH and VERTEFEUILLE, Js., concurred.


ZARELLA, J., with whom McLACHLAN, J., joins,
concurring in the judgment.
I agree with the majority that expert testimony may
assist the jury in understanding certain factors that
may affect the reliability of eyewitness identifications.
I further agree that, to the extent this court concluded
in State v. Kemp, 199 Conn. 473, 477, 507 A.2d 1387
(1986), and State v. McClendon, 248 Conn. 572, 586,
730 A.2d 1107 (1999), that expert testimony regarding
such factors is “disfavored” because they are within
the common **745  knowledge of the average juror,
Kemp and McClendon should be overruled. The majority,
however, does not simply remove expert testimony from
its “disfavored” status, thus leaving trial courts free to
admit the proffered testimony in the exercise of their
discretion. Rather, the majority elevates expert testimony
to a preferred status by suggesting that it is presumptively
admissible except when the trial court intends to give
focused jury instructions, the eyewitness was familiar
with the defendant before the commission of the crime,
or the testimony fails to satisfy the same threshold
reliability and relevance requirements that are applied to
any other expert testimony, including expert testimony


based on scientific  *275  evidence. 1  I agree with the
majority that expert testimony may be precluded in
these circumstances. Indeed, I believe that focused jury
instructions are the best method for assisting juries in
understanding the factors that may affect the reliability of
eyewitness identifications and that trial courts should be
encouraged to give such instructions in all cases involving
eyewitness identifications where specific issues have been


raised regarding their unreliability. See, e.g., State v.
Henderson, 208 N.J. 208, 296, 298, 27 A.3d 872 (2011)
(directing trial courts to give enhanced jury instructions
“to guide juries about the various factors that may affect
the reliability of an eyewitness identification in a particular
case” but leaving discretion with trial court as to when
during trial to give instructions and whether to allow
expert testimony). I do not agree, however, with the
majority's presumption that expert testimony is otherwise
admissible because such a presumption fails to recognize
the value of cross-examination and closing argument as a
means of bringing reliability issues to the jury's attention
and does not allow consideration of strong corroborating
evidence of the defendant's guilt, thus interfering with
a trial court's broad discretion in determining whether
expert testimony is admissible based on the totality of the
circumstances.


In addition, I disagree with the majority that the trial
court abused its discretion in precluding the expert *276
testimony in this case but that the error was nonetheless
harmless. The majority's harmless error analysis relies
in part on its determination that the jury instructions
were “adequate,” a ground on which the majority states
that expert testimony may be precluded but that it
deemed insufficient in concluding that the trial court had
abused its discretion. Thus, the majority's inconsistent
treatment of the jury instructions in its abuse of discretion
and harmless error analysis is likely to bewilder many
courts and cause unnecessary confusion. Indeed, some
courts may feel compelled to admit expert testimony as a
precautionary measure, regardless of whether they intend
to give focused jury instructions, merely to avoid appellate
review. Accordingly, although I agree with the majority
that Kemp and McClendon should be overruled and that
expert testimony **746  should be restored to its rightful
place as one of several tools available to assist juries in
assessing the reliability of eyewitness identifications, my
disagreement with other portions of the majority's analysis


in part I of the opinion 2  leaves me no other choice but to
respectfully concur in the judgment.


I


In removing expert testimony from the “disfavored”
status to which it was consigned in Kemp and
McClendon, the majority concludes that such testimony
is presumptively admissible subject to the specified
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exceptions. I disagree for two reasons. First, the majority
repeats the same mistake made by this court in Kemp and
McClendon of relegating certain methods, namely, cross-
examination and closing argument, to a “disfavored”
status without acknowledging that both may be used with
devastating effect in challenging a potentially unreliable
identification. The majority's presumption in *277  favor
of expert testimony also is inconsistent with the recent
decision of the United States Supreme Court in Perry v.
New Hampshire, –––U.S. ––––, –––– – ––––, 132 S.Ct. 716,
728–30, 181 L.Ed.2d 694 (2012), which implicitly endorsed
a more balanced approach when it concluded that
cross-examination, opening and closing argument, expert
testimony and jury instructions all have value in guarding
against an unfair trial by assisting juries in assessing the
trustworthiness of an eyewitness identification.


In Perry, the United States Supreme Court determined
that the fallibility of eyewitness evidence, in the absence
of improper state conduct, did not warrant a due process
rule that would require a trial court to screen the
evidence for reliability before allowing the jury to assess
its creditworthiness. Id. at 728, 730. In explaining its
reasons for reaching this conclusion, the court noted that
juries traditionally determine the reliability of evidence
and that other protections are built into our adversarial
system that caution juries against placing undue weight
on eyewitness testimony of questionable reliability. Id.
at 728–30. These protections include (1) the defendant's
right to confront the witness, (2) the defendant's right to
the effective assistance of counsel, who can expose flaws
in the eyewitness' testimony during cross-examination
and focus the jury's attention on the fallibility of the
testimony during opening and closing arguments, (3)
eyewitness specific jury instructions warning the jury to
take care in appraising identification evidence, (4) the
constitutional requirement that the government prove the
defendant's guilt beyond a reasonable doubt, (5) rules
of evidence permitting trial judges to exclude relevant
evidence if its probative value is substantially outweighed
by its prejudicial impact or potential for misleading the
jury, and, lastly, (6) expert testimony in appropriate
cases on the hazards of eyewitness identification evidence.
Id. Giving *278  no particular weight to any of these
methods, the court then examined the evidence and
concluded that, among the safeguards at work in
the petitioner's trial were a statement by his attorney
during opening argument cautioning the jury as to the
vulnerability of the disputed eyewitness identification, his


attorney's effective cross-examination of the eyewitness
and another witness, his attorney's frequent reference
during cross-examination **747  to the weaknesses of
the identification, and the trial court's lengthy jury
instructions on identification testimony and the factors
that the jury should consider in evaluating that testimony.
Id. at 729–30.


The more balanced approach described in Perry is
necessary because eyewitness identifications are made in
widely differing circumstances, and a variety of potentially
effective methods are available for bringing reliability
issues to a jury's attention. Thus, each case should be
considered on its own facts, and trial courts should
be allowed broad discretion in deciding whether any
particular combination of methods, including closing
argument, cross-examination and jury instructions, both
before and after an eyewitness has testified, as well as
at the close of the evidence, is sufficient to assist juries
in assessing the reliability of an eyewitness identification
without expert testimony. In other words, although
cross-examination and closing argument, in and of
themselves, may be inadequate to bring the unreliability
of an eyewitness identification to the jury's attention,
trial courts should be allowed to consider the totality
of the circumstances in deciding whether to admit or


preclude expert testimony. 3  Accordingly, to *279  the
extent the majority concludes that expert testimony is
presumptively admissible unless the trial court gives
focused jury instructions, the eyewitness was familiar with
the defendant before the commission of the crime or
the proposed testimony otherwise fails the test for the
admission of expert testimony, the majority goes too far
and repeats the mistake made in Kemp and McClendon of
unnecessarily limiting the trial court's discretion.


A totality of the circumstances approach is justified
on several grounds. Although the majority makes
somewhat contradictory statements on the matter, I
agree with its observation that “[t]he defendant makes
no claim—and there is no basis for such a claim
—that the impropriety was of **748  constitutional


magnitude.” 4  Footnote *280  45 of the majority opinion.
Thus, the preclusion *281  of expert testimony on
the reliability of an eyewitness identification is not
a constitutional violation; see, e.g., Buell v. Mitchell,
274 F.3d 337, 357–58 (6th Cir.2001) (habeas petitioner
does not have constitutional right to present expert
testimony on reliability of eyewitness identification);
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Burwell v. Superintendent of **749  Fishkill Correctional
Facility, United States District Court, Docket No. 06
Civ. 787 (JFK), 2008 WL 2704319 (S.D.N.Y. July 10,
2008) (“[n]o [United States] Supreme Court decision
has held that the exclusion of expert testimony on
the reliability of eyewitness identifications violates a
defendant's constitutional rights”); Smith v. Booker,
United States District Court, Docket No. 05–CV–40291–
FL, 2006 WL 3313763 (E.D.Mich. November 14, 2006)
(habeas petitioner was not deprived of his constitutional
right to fair trial when trial court declined to assign him
expert in eyewitness identifications); and defendants are
not entitled to have experts testify on their behalf, even in
the absence of focused jury instructions.


Moreover, there is no consensus among other jurisdictions
that expert testimony is necessarily the best method,
other than focused jury instructions, for bringing the
potential unreliability of an eyewitness identification
to a jury's attention. Although expert testimony may
be helpful to a jury in some circumstances, such
testimony, like cross-examination and closing argument,
is subject to its own imperfections and deficiencies. These
include that it may (1) be unfocused and rambling, (2)
involve dueling experts employed to emphasize differing
interpretations of the current *282  research, thereby
confusing jurors, (3) significantly increase the cost of
litigation, (4) extend the length of the trial, and (5)
inadvertently invade the province of the jury by stating


an opinion on the credibility of the eyewitness. 5  See,
e.g., State v. Henderson, supra, 208 N.J. at 298, 27
A.3d 872 (citing less need for expert testimony when
trial court gives enhanced jury instructions because
instructions are “focused and concise, authoritative ...
[neutral], and cost-free ... [and] they avoid possible
confusion to jurors created by dueling experts; and they
eliminate the risk of an expert invading the jury's role
or opining on an eyewitness' credibility”); see also C.
Sheehan, note, “Making the Jurors the ‘Experts': The
Case for Eyewitness Identification Jury Instructions,”
52 B.C. L.Rev. 651, 674–77 (2011) (expert testimony is
subject to various pitfalls, including potentially prejudicial
effect, disproportionate benefit to affluent defendants and
tendency to increase length and cost of criminal trials by
producing “ ‘battle of the experts' ”).


I also disagree with the majority that a defendant should
be allowed to present expert testimony on eyewitness
identifications even when there is strong corroborating


evidence of the defendant's guilt. The majority states
that, “[a]lthough some courts have concluded that it is
not an abuse of discretion for a trial court to exclude
otherwise admissible expert testimony on the reliability of
eyewitness identifications when the eyewitness' testimony
is corroborated by other evidence *283  of the defendant's
guilt ... we do not believe that a defendant should
be precluded from presenting such testimony merely
because the state has presented other evidence of guilt
that the jury reasonably could credit. Broadly speaking,
when the identity of the perpetrator is disputed and the
state seeks to use eyewitness testimony to identify the
defendant as the perpetrator, the defendant should be
permitted to adduce relevant **750  expert testimony
on the fallibility of the eyewitness' identification, at
least in the absence of an adequate substitute for
the testimony, such as comprehensive focused jury
instructions.” (Citations omitted.) In contrast, I believe
that trial courts should be allowed to consider substantial
corroborating evidence when determining whether to
admit expert testimony because, in cases in which the
record contains such evidence, the importance of expert
testimony is correspondingly diminished and would be an
unnecessary distraction to the jury. See, e.g., United States
v. Crotteau, 218 F.3d 826, 833 (7th Cir.2000) (“when there
is corroborating evidence, expert testimony regarding the
reliability of eyewitness identification is not necessary”);
United States v. Moore, 786 F.2d 1308, 1313 (5th Cir.1986)
(trial court did not abuse its discretion in excluding expert
testimony on reliability of eyewitness identifications
because other evidence of guilt was “overwhelming”);
Commonwealth v. Watson, 455 Mass. 246, 258, 915
N.E.2d 1052 (2009) (“[when] there is additional evidence
to corroborate an [eyewitness'] identification, a judge
does not overstep the bounds of discretion in excluding
expert testimony”); People v. LeGrand, 8 N.Y.3d 449,
459, 867 N.E.2d 374, 835 N.Y.S.2d 523 (2007) (“[i]n
the event that sufficient corroborating evidence is found
to exist, an exercise of discretion excluding eyewitness
expert testimony would not be fatal to a jury verdict
convicting [a] defendant”); *284  People v. Young, 7
N.Y.3d 40, 45, 850 N.E.2d 623, 817 N.Y.S.2d 576 (2006)
(corroborating evidence “was strong enough for the trial
court reasonably to conclude that the expert's testimony
would be of minor importance”). But cf. Johnson v.
State, 272 Ga. 254, 257, 526 S.E.2d 549 (2000) (“[when]
eyewitness identification of the defendant is a key element
of the [s]tate's case and there is no substantial corroboration
of that identification by other evidence, trial courts may
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not exclude expert testimony without carefully weighing
whether the evidence would assist the jury in assessing the
reliability of eyewitness testimony and whether expert ...
testimony [on eyewitness identifications] is the only
effective way to reveal any weakness in an eyewitness
identification” [emphasis added] ); State v. Wright, 147
Idaho 150, 158, 206 P.3d 856 (App.2009) (“[w]hen
an eyewitness identification of the defendant is a key
element of the prosecution's case but is not substantially
corroborated by evidence giving it independent reliability,
and the defendant offers qualified expert testimony on
specific psychological factors shown by the record that
could have affected the accuracy of the identification
but are not likely to be fully known to or understood
by the jury, it will ordinarily be error to exclude that
testimony” [emphasis added; internal quotation marks
omitted] ). Thus, for example, when the state introduces
uncontested DNA evidence as well as an eyewitness
identification linking the defendant to the crime, there
generally is no need for expert testimony on the reliability
of the identification. The corroborative value of DNA
evidence, which has been used on numerous occasions to
exonerate defendants who have been wrongfully convicted
on the strength of an eyewitness identification; see, e.g., E.
Connors et al., Office of Justice Programs, United States
Dept. of Justice, “Convicted by Juries, Exonerated by
Science: Case Studies in the Use of DNA Evidence to
Establish Innocence after Trial” (June 1996) pp. 2, 15; is
such that *285  expert testimony would be of little value.
The majority, however, fails to recognize that when strong
corroborating evidence is consistent with an eyewitness
identification, expert testimony would be not only time
consuming and costly, but potentially confusing rather
than helpful to the jury.


**751  Unlike the majority, I am persuaded by the
logic in Patterson, in which the District of Columbia
Court of Appeals stated that, “under some, but not
all circumstances, [expert] testimony should be admitted
when the jury requires assistance in deciding the verity of
an identification. But, this issue, in discrete cases, must
be tested on whether it was an erroneous exercise of
discretion exercised under all circumstances present, not
under a rule that such testimony must always be admitted
because jurors are not fit to decide the issue unaided by
expert testimony. When other evidence points to the verity
of a victim's identification of the accused, such as the
victim's depiction of the gun in a sketch immediately after
the crime and the ... recovery of a gun [by the police] in


the motel matching that description, that evidence is a
legitimate consideration for the trial judge in exercising
judgment on whether to exclude such expert testimony.
Life experiences are sufficient and a trial judge must be
vested with discretion to sort out the various situations


where experts may illuminate the question.” 6  (Emphasis
added.) Patterson v. United States, supra, 37 A.3d at 238.


*286  In sum, I agree that expert testimony may be
warranted when the trial court does not intend to give
focused jury instructions, the eyewitness was unfamiliar
with the defendant before the commission of the crime,
and the proposed testimony satisfies the applicable
reliability and relevance requirements. I nonetheless
believe that other methods are also effective in bringing
the potential unreliability of an eyewitness identification
to the attention of the jury and that trial courts, in
deciding whether to admit or preclude expert testimony,
should be allowed to consider under **752  a totality
of the circumstances analysis how those methods have
been used in the case at hand and whether there is
substantial corroborating evidence of the defendant's
guilt. Accordingly, to the extent this view is inconsistent
with that of the majority, I disagree with the majority's
analysis and conclusions.


*287  II


I also disagree with the majority that the trial court
in the present case abused its discretion in precluding
expert testimony regarding the identification made by
Scott Lang, the only eyewitness who was unfamiliar with
the defendant before the shooting. The trial court had
valid reasons for precluding the testimony and instructed
the jury as to the factors that might affect the reliability
of the identification. Furthermore, the majority's harmless
error analysis relies on reasoning that is inconsistent with
its newly established rule as to when expert testimony is
admissible. Accordingly, I believe the majority opinion
will lead to much confusion among trial courts regarding
the extent of their discretion to preclude expert testimony
on eyewitness identifications.


The principle that trial courts have broad discretion in
ruling on evidentiary matters is deeply rooted in our
jurisprudence. “It is axiomatic that [t]he trial court's
ruling on the admissibility of evidence is entitled to
great deference.... In this regard, the trial court is vested
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with wide discretion in determining the admissibility
of evidence.... Accordingly, [t]he trial court's ruling on
evidentiary matters will be overturned only upon a
showing of a clear abuse of the court's discretion....
Furthermore, [i]n determining whether there has been
an abuse of discretion, every reasonable presumption
should be made in favor of the correctness of the trial
court's ruling, and we will upset that ruling only for a
manifest abuse of discretion.... Despite this deferential
standard, the trial court's discretion is not absolute....
Thus, [i]n reviewing a claim of abuse of discretion, we
have stated that [d]iscretion means a legal discretion, to be
exercised in conformity with the spirit of the law and in a
manner to subserve and not to impede or defeat the ends
of substantial justice.... In general, abuse of discretion
exists when a court could *288  have chosen different
alternatives but has decided the matter so arbitrarily as
to vitiate logic, or has decided it based on improper or
irrelevant factors.” (Citations omitted; internal quotation
marks omitted.) State v. Jacobson, 283 Conn. 618, 626–27,
930 A.2d 628 (2007).


Mindful of these principles, I first discuss whether the trial
court in the present case properly precluded the expert
testimony under State v. Porter, 241 Conn. 57, 698 A.2d
739 (1997), cert. denied, 523 U.S. 1058, 118 S.Ct. 1384,
140 L.Ed.2d 645 (1998). I then examine whether the expert
testimony, even if admissible under Porter, was properly
precluded under a totality of the circumstances analysis. I
conclude by explaining why I disagree with the majority's
reasoning as applied to the facts of the present case.


A


The following additional facts are relevant to a
consideration of this issue. The trial court conducted
a Porter hearing following the state's presentation of
evidence. During the hearing, Charles A. Morgan III, a
forensic psychiatrist and the defendant's expert witness,
testified that the scientific evidence he intended to discuss
was based on research involving military personnel.
Morgan explained that his principle interest was post-
traumatic stress disorder and that, although he had
published more than forty peer reviewed **753  papers
during his career, he was not one of the primary
researchers in the field of eyewitness memory, and only
two of his recently published papers, in 2004 and 2007,
had examined the accuracy of eyewitness identifications in


relation to high stress events. The subjects of both studies
were active duty military personnel enrolled in survival
school training to prepare for being held as prisoners of
war. The subjects were placed in isolation, exposed to high
stress interrogations in a well lighted room for more than
thirty minutes and were *289  in some cases threatened
with physical punishment, pushed around, slapped and
struck. Approximately forty-eight hours later, they were
asked to identify their interrogators. The studies found,
among other things, that the accuracy of an identification
was lower when the level of stress was higher and that there
was no relationship between a subject's confidence in the
identification and its accuracy. Morgan testified that the
2004 study had been published in a peer reviewed journal,
the 2007 study replicating the earlier study was about to
be published at the time of the defendant's trial, and a
third study had been submitted but not yet accepted for
publication. On cross-examination, Morgan added that he
had testified regarding the accuracy of eyewitness memory
only three other times, one of which was in the context
of a war crimes trial in The Hague, Netherlands, and
another in the context of a claim involving post-traumatic
stress disorder, which was the focus of most of his work
and the bulk of his publications. In response to detailed
questioning by the court, Morgan further explained that
the memory of a person like Lang, the only eyewitness to
observe the shooting other than William Robinson, the
victim, might be subject to unknown variables, such as
intoxication, the effect of which had not yet been studied,
and that, although the military subjects in Morgan's study
had not experienced the same kind of stress as Lang,
the high level of stress in both situations would have the
same effect on memory. Morgan also stated, upon being
asked whether “misattribution” or “retrofitting” was a
concept within the common knowledge of jurors, that he
did not know of any scientific data indicating the level of
understanding in the general population regarding these
concepts and the effect of misinformation on memory.
When the court asked why Morgan's testimony would be
more helpful than a jury instruction, Morgan indicated
that a jury instruction, if followed, also could be “very
helpful....”


*290  The trial court then considered the relevance and
reliability of the expert testimony. Although the court
initially concluded that Morgan had a special skill or
knowledge, it questioned whether post-traumatic stress
studies involving military personnel were applicable to
civilians. The court also concluded that the substance
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of Morgan's testimony on the factors that might affect
reliability was within the common knowledge of the
average juror, had been adequately addressed by direct
and cross-examination of the witnesses and would be
further discussed during closing arguments. In this regard,
the court specifically concluded that (1) jurors have
knowledge that stress, particularly during an incident of
violence, has an effect on the reliability of an eyewitness
identification, (2) the effect of a time lapse between when
a witness sees an event and when the witness reports
it to the police had been, and would continue to be,
addressed by cross-examination and summation, (3) the
effect of postevent information on an identification had
been raised in the questioning of several witnesses and
was within the common knowledge of the jurors, and (4)
the effect of the level of certainty of several eyewitnesses
**754  had been alluded to during cross-examination.


The court observed that it had wide discretion in ruling on
the matter and would be required to weigh and balance
whether the proposed testimony would overpower other
factors that the jury needed to consider with respect to
the identification procedure, such as whether to credit or
discredit, in whole or in part, the testimony of various
witnesses. The court further concluded that Morgan's
theories had been insufficiently tested, had no known or
potential rate of error and were not generally accepted
within the scientific community, which Morgan appeared
to acknowledge. The court emphasized that it did not
believe that the results of studies in a military setting
could be properly applied in a civilian setting and that
*291  it was not satisfied that anything other than a jury


instruction was necessary in the present case. After noting
that the Porter standard for admitting scientific testimony
was flexible, the court concluded that Morgan's testimony
would not assist the jury inasmuch as it was neither
relevant, because of its military subjects, nor reliable
from a scientific standpoint. The court stated that it had
prepared jury instructions that the parties would have the
opportunity to review and then proceeded to grant the
motion to preclude Morgan's testimony.


Thereafter, the parties reviewed the proposed jury
instructions, and defense counsel requested that the
instruction concerning the effect of stress on an eyewitness
identification when a weapon is used include a statement
that stress in this circumstance decreases reliability. The
court indicated that it was not inclined to add the
proposed language but that defense counsel could object
after the instruction was given. The following day, defense


counsel asked the court if it had made the requested
change. The court responded that, although it had not
used the language that counsel had suggested, it had
added the word “impact” so that the instruction now
read: “[Y]ou should also consider a witness' physical and
emotional condition such as stress during an incident
where a weapon was used since that may impact on the
reliability of an identification.” Defense counsel did not
object to the revised instruction. After the court gave the
jury instructions, defense counsel took exception to only
one instruction unrelated to the instructions on eyewitness
testimony. When the court inquired as to whether counsel
had any further objections, he replied in the negative.


In light of the trial court's concerns that Morgan's research
lacked scientific rigor, was not generally accepted within
the scientific community, was conducted in a military
setting and might not be applicable *292  to a civilian
population, I would conclude that the trial court did
not abuse its discretion in precluding Morgan's testimony
under Porter because it did not decide the matter “so
arbitrarily as to vitiate logic” and did not base its
conclusion “on improper or irrelevant factors.” (Internal
quotation marks omitted.) State v. Jacobson, supra, 283
Conn. at 627, 930 A.2d 628. To the contrary, the factors
that the trial court considered in deciding whether to
admit the testimony were exactly those factors that it
should have considered under a Porter analysis. Morgan
himself acknowledged that his expertise was in the area
of post-traumatic stress disorder, that he was not a
primary researcher in the field of, and had not done
extensive research on, the accuracy of eyewitness memory,
that many variables other than stress that had not
been studied might affect accuracy, that the military
subjects of his studies had not experienced the same
type of stress as Lang and that there was no scientific
data indicating the level of understanding in the general
population **755  regarding the effect of misinformation
on memory and retrofitting. Morgan also conceded that
a jury instruction “could be very helpful....” Moreover,
“[i]t is well established that [i]t is within the province of
the trial court, when sitting as the fact finder, to weigh the
evidence presented and determine the credibility and effect
to be given the evidence.... Credibility must be assessed ...
not by reading the cold printed record, but by observing
firsthand the witness' conduct, demeanor and attitude....
An appellate court must defer to the trier of fact's
assessment of credibility because [i]t is the [fact finder] ...
[who has] an opportunity to observe the demeanor of
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the witnesses and the parties; thus [the fact finder] is
best able to judge the credibility of the witnesses and to
draw necessary inferences therefrom.” (Internal quotation
marks omitted.) Gianetti v. Norwalk Hospital, 304 Conn.
754, 772–73, 43 A.3d 567 (2012). Accordingly, the *293
trial court properly exercised its broad discretion in
concluding that Morgan's research on military subjects
had no relevance in the present context under the criteria
established in Porter and would not be helpful to the


jury. 7


**756  *294  B


Even assuming that the trial court improperly determined
under Porter that Morgan's testimony did not satisfy
the requirements of reliability and relevance, the court
properly precluded his testimony under a totality of the
circumstances analysis because at least three other factors,
all of which were noted by the court, served to bring the
potential unreliability of Lang's eyewitness identification
to the jury's attention. These included questions raised
by counsel during the direct and cross-examination of
Lang, defense counsel's closing argument and the court's
intended jury instructions.


With respect to the first factor, both the assistant state's
attorney (prosecutor) on direct examination and defense
counsel on cross-examination questioned Lang regarding
the possible effect of his past drinking problems on
his judgment and memory, the alleged inconsistencies
between his testimony at trial and his description of
the shooting to the police, and the effect of his seeing
the defendant's photograph in the newspaper on the
accuracy of his identification. For example, the prosecutor
elicited testimony from Lang on direct examination
that, in the year following the shooting, he voluntarily
entered a treatment facility after an arrest for operating
a motor vehicle while under the influence of alcohol
and that a form that he completed in connection *295
with his admission indicated that he had an impaired
memory, poor judgment and poor insight. The prosecutor
also queried Lang on direct and redirect examination
as to whether his identification of the defendant had
been influenced by seeing the defendant's photograph in
the newspaper. On cross-examination, defense counsel
attacked the certainty of Lang's identification by asking
if he recalled telling the police that he did not recognize
the shooter or the victim. Defense counsel also elicited


testimony that Lang had a history of driving under the
influence in the years before the shooting, that he had
consumed two beers just before the shooting and that he
could not recall whether there was a cast on the shooter's
left hand even though the two men were “shoulder to
shoulder” at the time of the shooting. Defense counsel
further questioned discrepancies in Lang's testimony
regarding how the shooter had exited the building, the gun
used in the shooting and his recollection of how many days
after the shooting he had seen the defendant's photograph
in the newspaper. In addition, defense counsel asked Lang
about the effect of the photograph on his identification
and why he had told the police that he recognized the
defendant from the photograph if he was so certain on
the night of the shooting that the defendant was the
perpetrator.


With respect to the second factor, two defense
attorneys addressed the unreliability of Lang's eyewitness
identification during closing argument, as the trial court
had anticipated. The defense specifically argued that
eyewitness identifications are suspect because of the
passage of time between an event and its recollection, the
effect of stress on memory when a weapon is used and the
effect of postevent information such as media coverage on
memory, **757  all of which were deemed important in


the present case. 8


**758  *297  With respect to the third factor, the court
gave jury instructions referring to issues of particular
significance that served to guide the jurors in assessing


the reliability of Lang's identification. 9  These included
instructions to consider (1) “the opportunity and ability
of the witness *298  to observe the perpetrator at the
time of the event and to make an accurate identification
later,” (2) “whether the witness had adequate opportunity
to observe the perpetrator [which may] be affected by
such matters as the length of time available to make
the observation, the distance between the witness and
the perpetrator, the lighting conditions at the time of
the offense, whether the witness had known or seen the
person in the past, and whether anything distracted the
attention of the witness,” (3) “[the] witness' physical and
emotional condition, such as stress during an incident
where a weapon was used, since that may impact
on the reliability of an identification,” (4) “postevent
information, such as media coverage, [or] talking to or
listening to others about who was the perpetrator,” (5)
“that memory can change over time and that the level
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of certainty indicated by a person may not always reflect
a corresponding level of accuracy of an identification.”
All of these issues also were raised during defense
counsel's **759  *299  cross-examination and closing
argument. Moreover, defense counsel was apparently
satisfied with the instructions because he made no
objection after they were given. Accordingly, although the
jury instructions were not extremely detailed, and thus
barely adequate, they provided a sufficient ground on
which to preclude Morgan's testimony when considered
together with defense counsel's cross-examination and
closing argument.


Finally, admission of Morgan's testimony was
unnecessary because there was strong corroborating
evidence of the defendant's guilt, including the testimony
of the victim that the defendant was the shooter, the
testimony of another witness that he saw the defendant
running out of the bar immediately after the shooting,
evidence that the gun used in the shooting was the same
gun that the defendant used in two related shootings
shortly thereafter, and the defendant's subsequent flight
from the country, all of which was before the court when


it granted the motion to preclude Morgan's testimony. 10


In reviewing this claim, the court must be mindful that
“[t]he trial court's ruling on evidentiary matters will be
overturned only upon a showing of a clear abuse of the
court's discretion.” (Emphasis added; internal quotation
marks omitted.) State v. Jacobson, supra, 283 Conn.
at 626, 930 A.2d 628. Thus, “[i]n determining whether
there has been an abuse of discretion, every reasonable
presumption should be made in favor of the correctness
of the *300  trial court's ruling, and we will upset that
ruling only for a manifest abuse of discretion.” (Internal
quotation marks omitted.) Id. at 626–27, 930 A.2d 628.
Accordingly, following Connecticut's well established law
on the trial court's discretion in making evidentiary
rulings, I am unable to comprehend how the majority
can conclude that the trial court abused its discretion in
precluding Morgan's testimony.


C


In reaching the opposite conclusion, the majority's abuse
of discretion analysis is subject to several serious flaws. Of
these, the most striking is that the majority disregards the
trial court's reasons for precluding the expert testimony


under Porter. The majority explains that the trial court
abused its discretion because Lang did not know the
shooter, he had seen the defendant's photograph in a
newspaper before identifying him as the shooter and
the other eyewitness who observed the shooting and
who previously was acquainted with the defendant gave
inconsistent testimony as to whether the defendant was the
shooter. The majority also states elsewhere in its opinion,
without any supporting analysis, that the jury instructions
did “not suffice” because they were too broad. The
majority thus concludes that Morgan's testimony would
have been helpful to the jury. This reasoning, however,
is completely inconsistent with the responsibility of a
reviewing court to determine, under abuse of discretion
principles, whether the trial court properly precluded
testimony on the basis of the applicable requirements for


assessing scientific methodology under **760  Porter 11


and with the majority's conclusion *301  under a harmless
error analysis that the jury instructions were adequate.


The majority then compounds these errors by concluding
that the trial court's decision was harmless because (1)
the court gave an adequate jury instruction regarding
the potential weaknesses of the eyewitness identification,
(2) there was strong, corroborating evidence that the
defendant was the shooter, (3) defense counsel was able
to cross-examine the witness, and (4) defense counsel was
able to present argument on the reliability and credibility
of the eyewitness testimony. Ironically, these are the very
reasons why the majority should have concluded that the
trial court did not abuse its discretion in the first place,


thus making a harmless error analysis unnecessary. 12


**761  Furthermore, a close examination of the
majority's reasoning shows that it contains many
contradictions, beginning with its treatment of the jury
instructions. *302  Specifically, the majority concludes
that the trial court's *303  jury instructions were
insufficient in determining that the court abused its
discretion but then concludes that the instructions were
adequate to justify preclusion of the expert testimony
under a harmless error analysis. The majority also
concludes that strong corroborating evidence of guilt
should not prevent a defendant from presenting expert
testimony on eyewitness identifications but then relies


in part on strong corroborating evidence 13  to justify
preclusion of the testimony under a harmless error
analysis. The majority finally concludes that cross-
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examination is not highly effective in exposing sincere but
mistaken beliefs and that closing argument is likely to
be viewed as little more than partisan rhetoric, but then
relies in part on cross-examination and closing argument
by the defense to justify preclusion of the expert testimony
under a harmless error analysis. Faced with these baffling
contradictions, trial courts are left to ponder the meaning
of a decision **762  that implicitly finds jury instructions,
cross-examination, closing argument and corroborating
evidence *304  insufficient to support the trial court's
decision to preclude expert testimony under an abuse
of discretion analysis but sufficient to protect against
reversal under a harmless error analysis.


Contrary to the majority, I believe that trial courts
should be allowed to consider cross-examination, closing


argument, jury instructions and whether there is strong
corroborating evidence of the defendant's guilt in deciding
whether expert testimony wouldbe necessary and helpful
to the jury under a totality of the circumstances analysis.
Accordingly, I do not agree that the trial court in the
present case abused its discretion in precluding Morgan's
testimony.


For the foregoing reasons, I respectfully concur in the
judgment.


All Citations


306 Conn. 218, 49 A.3d 705


Footnotes
* The listing of justices reflects their seniority status on this court as of the date of oral argument.


1 General Statutes § 53a–54b provides in relevant part: “A person is guilty of a capital felony who is convicted of any of
the following ... (7) murder of two or more persons at the same time or in the course of a single transaction....”


2 General Statutes § 53a–54a provides in relevant part: “(a) A person is guilty of murder when, with intent to cause the
death of another person, he causes the death of such person....”


3 General Statutes § 53a–59 (a) provides in relevant part: “A person is guilty of assault in the first degree when: (1) With
intent to cause serious physical injury to another person, he causes such injury to such person or to a third person by
means of a deadly weapon or a dangerous instrument....”


4 After the parties had filed their principal briefs in the present appeal, this court decided State v. Outing, 298 Conn. 34,
3 A.3d 1 (2010), cert. denied, ––– U.S. ––––, 131 S.Ct. 1479, 179 L.Ed.2d 316 (2011). Thereafter, the court granted
the joint motion of the state and the defendant for permission to file supplemental briefs to address Outing. In Outing,
the defendant, J'Veil Outing, maintained that he was entitled to present expert testimony on the issue of eyewitness
identifications in connection with his motions to suppress the identification testimony of two eyewitnesses. Id., at 39–41,
3 A.3d 1. Outing specifically claimed that the identification procedures utilized in his case were unnecessarily suggestive
and therefore in violation of his right to due process. See id., at 42, 46–47, 3 A.3d 1. The trial court declined to consider
some of the proffered expert testimony and denied Outing's motions to suppress. Id., at 41, 3 A.3d 1. Following his
conviction, Outing appealed to this court, claiming, inter alia, that the trial court improperly had precluded him from
presenting the expert testimony at the suppression hearing. Id., at 54–55, 3 A.3d 1. In rejecting his claim, the majority
in Outing acknowledged that it was “keenly aware of the concerns [arising from] the evolving jurisprudence regarding
the admissibility of expert testimony on the reliability of eyewitness identifications”; id., at 58, 3 A.3d 1; but concluded,
for reasons related to the nature of Outing's due process claim, that it was both unnecessary and unwise to address
his contention that this court should overrule Kemp and McClendon. Id., at 58–60, 3 A.3d 1. The majority nevertheless
noted that it was “open to reconsidering Kemp and McClendon in an appropriate case....” Id., at 62, 3 A.3d 1. This appeal
presents such a case.


In its supplemental brief, the state does not rely on our reasoning in Kemp and McClendon to argue that, in the
present case, the testimony of the defendant's expert witness on the reliability of eyewitness identifications was properly
excluded because it is within the knowledge of the average juror and invades the province of the jury. See State v.
McClendon, supra, 248 Conn. at 586, 730 A.2d 1107; State v. Kemp, supra, 199 Conn. at 477, 507 A.2d 1387. Rather,
the state maintains that the testimony was properly excluded because it did not fit the facts of this case and because the
eyewitness identifications were corroborated by other evidence. Indeed, at oral argument before this court, the state
acknowledged that Kemp and McClendon cut too broadly insofar as they effectively authorize the per se exclusion
of such testimony.
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In addition to allowing the parties to file supplemental briefs, this court also granted the applications of the Connecticut
Innocence Project and, collectively, of Neil Vidmar, Kenneth Deffenbacher, Solomon Fulero, Harmon M. Hosch, Rod
Lindsay, Roy S. Malpass and J. Don Read, who are university professors with experience in the field of eyewitness
identification, to file amicus curiae briefs in support of the defendant's contention that Kemp and McClendon should
be overruled.


5 The trial court instructed the jury that “[i]dentification is an essential element of any crime charged. Identification is a
question of fact for you to decide, taking into consideration all of the evidence. The identification of the defendant by
a single witness as the one involved in the commission of a crime is, in and of itself, sufficient to justify a conviction,
provided that you are satisfied beyond a reasonable doubt of the identity of the defendant as the one who committed the
crime in question as well as all of the other essential elements of that alleged crime.


“You should consider all the facts and circumstances which existed at the time of the observation of the perpetrator.
The value of identification testimony depends upon the opportunity and ability of the witness to observe the perpetrator
at the time of the event and to make an accurate identification later.
“In appraising identification testimony, you should take into account whether the witness had adequate opportunity to
observe the perpetrator. This may be affected by such matters as the length of time available to make the observation,
the distance between the witness and the perpetrator, the lighting conditions at the time of the offense, whether the
witness had known or seen the person in the past, and whether anything distracted the attention of the witness.
“You should also consider a witness' physical and emotional condition, such as stress during an incident where a
weapon was used, since that may impact on the reliability of an identification. That identification may be affected by
postevent information such as media coverage, talking to or listening to others about who was the perpetrator, that
memory can change over time and that the level of certainty indicated by a person [in his or her identification] may not
always reflect a corresponding level of accuracy of [the] identification.
“In short, you must consider the totality of the circumstances affecting the identification of the defendant as the
perpetrator of the alleged crime that you are considering. Remember, you must be satisfied beyond a reasonable doubt
of the identity of the defendant as the one who committed the alleged crime being considered as well as all other
essential elements of that alleged crime.”


6 Section 7–2 of the Connecticut Code of Evidence provides: “A witness qualified as an expert by knowledge, skill,
experience, training, education or otherwise may testify in the form of an opinion or otherwise concerning scientific,
technical or other specialized knowledge, if the testimony will assist the trier of fact in understanding the evidence or in
determining a fact in issue.”


7 Although neither Kemp nor McClendon categorically barred the admission of expert testimony on the reliability of
eyewitness identifications, our trial courts have relied routinely on those cases to exclude such testimony. See, e.g., State
v. Monteeth, 208 Conn. 202, 210 n. 5, 544 A.2d 1199 (1988); State v. Boscarino, 204 Conn. 714, 733–34, 529 A.2d 1260
(1987); State v. Elliott, 8 Conn.App. 566, 571–72, 513 A.2d 1285, cert. denied, 201 Conn. 813, 517 A.2d 630 (1986);
see also State v. Rios, 74 Conn.App. 110, 119 n. 9, 810 A.2d 812 (2002) (explaining that “expert testimony regarding
misidentification generally is disfavored and excluded”), cert. denied, 262 Conn. 945, 815 A.2d 677 (2003); Velasco v.
Warden, Superior Court, judicial district of Tolland, Docket No. CV–05–4000321–S (August 13, 2008) (assessing claim
that counsel rendered ineffective assistance in failing to produce expert testimony on eyewitness identifications), aff'd
sub nom. Velasco v. Commissioner of Correction, 119 Conn.App. 164, 987 A.2d 1031, cert. denied, 297 Conn. 901,
994 A.2d 1289 (2010); Kennedy v. Warden, Superior Court, judicial district of Tolland, Docket No. CV–06–4000972–S,
2008 WL 2068252 (April 29, 2008) (same); cf. State v. Manson, 118 Conn.App. 538, 550–51, 984 A.2d 1099 (2009)
(concluding that trial court properly had precluded expert testimony on reliability of eyewitness identifications because
that testimony was not relevant to case but noting that trial court also had found that negative effect of stress on memory
and absence of relationship between eyewitness' degree of certainty and accuracy of identification were factors not
generally within knowledge of jurors), cert. denied, 295 Conn. 902, 988 A.2d 878 (2010); State v. Kelly, Superior Court,
judicial district of Ansonia–Milford, Docket No. CR07–61742, 2009 WL 415425 (January 16, 2009) (relying on Kemp in
excluding certain testimony of expert witness on accuracy of eyewitness identifications but permitting other testimony
of expert on ground that it would aid jury). Indeed, it is difficult to see how the exclusion of such testimony could ever
constitute reversible error under Kemp and McClendon in view of our statement in those cases that the admission of
such testimony is “disfavored....” (Internal quotation marks omitted.) State v. McClendon, supra, 248 Conn. at 586, 730
A.2d 1107; accord State v. Kemp, supra, 199 Conn. at 477, 507 A.2d 1387. We presume that our trial courts routinely
have excluded such testimony on the basis of that statement.
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8 Ferensic v. Birkett, 501 F.3d 469, 482 (6th Cir.2007) ( “expert testimony on eyewitness identifications ... is now universally
recognized as scientifically valid and of aid [to] the trier of fact for admissibility purposes” [internal quotation marks
omitted] ); United States v. Smithers, 212 F.3d 306, 313 (6th Cir.2000) (noting that “the science of eyewitness perception
has achieved the level of exactness, methodology and reliability of any psychological research” [internal quotation marks
omitted] ); United States v. Moore, 786 F.2d 1308, 1312 (5th Cir.1986) (“This [c]ourt accepts the modern conclusion
that the admission of expert testimony regarding eyewitness identifications is proper.... We cannot say [that] such
scientific data [are] inadequate or contradictory. The scientific validity of the studies confirming the many weaknesses
of eyewitness identification cannot be seriously questioned at this point.” [Internal quotation marks omitted.] ); United
States v. Downing, 753 F.2d 1224, 1242 (3d Cir.1985) (noting “the proliferation of empirical research demonstrating
the pitfalls of eyewitness identification” and that “the consistency of the results of these studies is impressive” [internal
quotation marks omitted] ); United States v. Feliciano, United States District Court, Docket No. CR–08–0932–01 PHX–
DGC, 2009 WL 3748588 (D.Ariz. November 5, 2009) (“[t]he degree of acceptance [of the scientific data on the reliability
of eyewitness identifications] within the scientific community ... is substantial”); People v. McDonald, 37 Cal.3d 351,
364–65, 690 P.2d 709, 208 Cal.Rptr. 236 (1984) (“[E]mpirical studies of the psychological factors affecting eyewitness
identification have proliferated, and reports of their results have appeared at an ever-accelerating pace in the professional
literature of the behavioral and social sciences.... The consistency of the results of these studies is impressive, and
the courts can no longer remain oblivious to their implications for the administration of justice.” [Citations omitted.] ),
overruled in part on other grounds by People v. Mendoza, 23 Cal.4th 896, 4 P.3d 265, 98 Cal.Rptr.2d 431 (2000); Brodes
v. State, 279 Ga. 435, 440–41, 614 S.E.2d 766 (2005) (scientific validity of research studies concerning unreliability of
eyewitness identifications is well established); State v. Henderson, 208 N.J. 208, 218, 27 A.3d 872 (2011) (noting that,
“[f]rom social science research to the review of actual police lineups, from laboratory experiments to DNA exonerations,
[scientific research and studies demonstrate] that the possibility of mistaken identification is real,” that many studies
reveal “a troubling lack of reliability in eyewitness identifications,” and that “[t]hat evidence offers convincing proof
that the current test for evaluating the trustworthiness of eyewitness identifications should be revised”); People v.
LeGrand, 8 N.Y.3d 449, 455, 867 N.E.2d 374, 835 N.Y.S.2d 523 (2007) (“[E]xpert psychological testimony on eyewitness
identification [is] sufficiently reliable to be admitted, and the vast majority of academic commentators have urged its
acceptance.... [P]sychological research data [are] by now abundant, and the findings based [on the data] concerning
cognitive factors that may affect identification are quite uniform and well documented....” [Citation omitted; internal
quotation marks omitted.] ); State v. Copeland, 226 S.W.3d 287, 299 (Tenn.2007) (“[s]cientifically tested studies, subject
to peer review, have identified legitimate areas of concern” in area of eyewitness identifications); Tillman v. State, 354
S.W.3d 425, 441 (Tex.Crim.App.2011) (“[E]yewitness identification has continued to be troublesome and controversial
as the outside world and modern science have cast doubt on this crucial piece of evidence.... [A] vast body of scientific
research about human memory has emerged. That body of work casts doubt on some commonly held views relating to
memory....” [Internal quotation marks omitted.] ); State v. Clopten, 223 P.3d 1103, 1108 (Utah 2009) (“empirical research
has convincingly established that expert testimony is necessary in many cases to explain the possibility of mistaken
eyewitness identification”); State v. Dubose, 285 Wis.2d 143, 162, 699 N.W.2d 582 (2005) (“[o]ver the last decade, there
have been extensive studies on the issue of identification evidence”).


9 See, e.g., S. Clark, “A Re-examination of the Effects of Biased Lineup Instructions in Eyewitness Identification,” 29 Law
& Hum. Behav. 395, 395–96 (2005); K. Deffenbacher et al., “Forgetting the Once–Seen Face: Estimating the Strength
of an Eyewitness's Memory Representation,” 14 J. Experimental Psychol.: Applied 139,147–48 (2008); K. Deffenbacher
et al., “Mugshot Exposure Effects: Retroactive Interference, Mugshot Commitment, Source Confusion, and Unconscious
Transference,” 30 Law & Hum. Behav. 287,306 (2006); K. Deffenbacher et al., “A Meta–Analytic Review of the Effects of
High Stress on Eyewitness Memory,” 28 Law & Hum. Behav. 687, 699–704 (2004); A. Douglass & N. Steblay, “Memory
Distortion in Eyewitnesses: A Meta–Analysis of the Post–Identification Feedback Effect,” 20 Applied Cognitive Psychol.
859, 864–65 (2006); S. Kassin et al., “On the ‘General Acceptance’ of Eyewitness Testimony Research: A New Survey
of the Experts,” 56 Am. Psychologist 405, 405–406 (2001); J. Pozzulo & R. Lindsay, “Identification Accuracy of Children
Versus Adults: A Meta–Analysis,” 22 Law & Hum. Behav. 549, 549–50 (1998); N. Steblay et al., “Eyewitness Accuracy
Rates in Police Showup and Lineup Presentations: A Meta–Analytic Comparison,” 27 Law & Hum. Behav. 523, 535–37
(2003); N. Steblay et al., “Eyewitness Accuracy Rates in Sequential and Simultaneous Lineup Presentations: A Meta–
Analytic Comparison,” 25 Law & Hum. Behav. 459, 464 (2001); N. Steblay, “Social Influence in Eyewitness Recall: A
Meta–Analytic Review of Lineup Instruction Effects,” 21 Law & Hum. Behav. 283, 284, 294–96 (1997); N. Steblay, “A
Meta–Analytic Review of the Weapon Focus Effect,” 16 Law & Hum. Behav. 413, 413, 420–22 (1992).


10 A meta-analysis is a study that combines and synthesizes the results of other available studies.
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11 These variables are divided into two general categories: system variables and estimator variables. System variables
are factors, such as lineup procedures, that are within the control of the criminal justice system. Estimator variables are
factors that stem from conditions over which the criminal justice system has no control and generally arise out of the
circumstances under which the eyewitness viewed the perpetrator during the commission of the crime, such as lighting,
distance or presence of a weapon. See, e.g., G. Wells, “Applied Eyewitness–Testimony Research: System Variables and
Estimator Variables,” 36 J. Personality & Soc. Psychol. 1546, 1548 (1978).


12 See, e.g., United States v. Williams, 522 F.3d 809, 811 (7th Cir.2008); United States v. Brownlee, 454 F.3d 131, 142 n.
9, 144 (3d Cir.2006); United States v. Stevens, 935 F.2d 1380, 1400 (3d Cir.1991); United States v. Moore, 786 F.2d
1308, 1312 (5th Cir.1986); People v. McDonald, 37 Cal.3d 351, 369, 690 P.2d 709, 208 Cal.Rptr. 236 (1984), overruled
in part on other grounds by People v. Mendoza, 23 Cal.4th 896, 4 P.3d 265, 98 Cal.Rptr.2d 431 (2000); Johnson v.
State, 272 Ga. 254, 256 n. 2, 526 S.E.2d 549 (2000); People v. Young, 7 N.Y.3d 40, 43, 850 N.E.2d 623, 817 N.Y.S.2d
576 (2006); see also State v. Ledbetter, 275 Conn. 534, 576, 881 A.2d 290 (2005) (“the correlation between witness
confidence and accuracy tends to be weak, and witness confidence can be manipulated”), cert. denied, 547 U.S. 1082,
126 S.Ct. 1798, 164 L.Ed.2d 537 (2006).


13 See, e.g., United States v. Brownlee, 454 F.3d 131, 136–37 (3d Cir.2006); United States v. Smith, 736 F.2d 1103, 1106
(6th Cir.), cert. denied, 469 U.S. 868, 105 S.Ct. 213, 83 L.Ed.2d 143 (1984); United States v. Lester, 254 F.Supp.2d 602,
612 (E.D.Va.2003); People v. Cornwell, 37 Cal.4th 50, 78, 80, 117 P.3d 622, 33 Cal.Rptr.3d 1 (2005), overruled in part
on other grounds by People v. Doolin, 45 Cal.4th 390, 198 P.3d 11, 87 Cal.Rptr.3d 209 (2009); Benn v. United States,
978 A.2d 1257, 1271 (D.C.2009); Commonwealth v. Christie, 98 S.W.3d 485, 490 (Ky.2002).


14 See, e.g., United States v. Downing, 753 F.2d 1224, 1231 (3d Cir.1985); United States v. Smith, 621 F.Supp.2d 1207,
1216 (M.D.Ala.2009); State v. Chapple, 135 Ariz. 281, 294, 660 P.2d 1208 (1983); Brodes v. State, 279 Ga. 435, 438,
614 S.E.2d 766 (2005); People v. Young, 7 N.Y.3d 40, 43, 850 N.E.2d 623, 817 N.Y.S.2d 576 (2006); State v. Bradley,
181 Ohio App.3d 40, 44, 907 N.E.2d 1205, appeal denied, 122 Ohio St.3d 1480, 910 N.E.2d 478 (2009).


15 See, e.g., United States v. Rodriguez–Felix, 450 F.3d 1117, 1124 n. 8 (10th Cir.), cert. denied, 549 U.S. 968, 127 S.Ct.
420, 166 L.Ed.2d 297 (2006); United States v. Harris, 995 F.2d 532, 535 (4th Cir.1993); United States v. Smith, 621
F.Supp.2d 1207, 1215 (M.D.Ala.2009); United States v. Graves, 465 F.Supp.2d 450, 456 (E.D.Pa.2006); United States
v. Lester, 254 F.Supp.2d 602, 612 (E.D.Va.2003); People v. McDonald, 37 Cal.3d 351, 368, 690 P.2d 709, 208 Cal.Rptr.
236 (1984), overruled in part on other grounds by People v. Mendoza, 23 Cal.4th 896, 4 P.3d 265, 98 Cal.Rptr.2d 431
(2000); State v. Copeland, 226 S.W.3d 287, 302 (Tenn.2007).


16 State v. Chapple, 135 Ariz. 281, 293, 660 P.2d 1208 (1983); Commonwealth v. Christie, 98 S.W.3d 485, 490 (Ky.2002);
State v. Henderson, supra, 208 N.J. at 267, 27 A.3d 872.


17 See, e.g., Davis v. Cline, United States District Court, Docket No. 06–3127–KHV, 2007 WL 1520916 (D.Kan. May
24, 2007) (double-blind and sequential identification procedures); United States v. Graves, 465 F.Supp.2d 450, 455
(E.D.Pa.2006) (sequential identification procedure); Brown v. State, Alaska Court of Appeals, Docket Nos. A–8586 and
A–9108, 2006 WL 2198064 (August 2, 2006) (double-blind and sequential identification procedures); Commonwealth
v. Silva–Santiago, 453 Mass. 782, 791, 906 N.E.2d 299 (2009) (double-blind and sequential identification procedures);
People v. Williams, 14 Misc.3d 571, 582–83, 830 N.Y.S.2d 452 (2006) (double-blind and sequential identification
procedures); Stephenson v. State, 226 S.W.3d 622, 626 (Tex.App.2007) (sequential identification procedure); see also
Eyewitness Identification Task Force, Report to the Judiciary Committee of the Connecticut General Assembly (February
8, 2012) p. 2 (“Based on the expert testimony, review of the literature available and extensive discussions among
[t]ask [f]orce members, the following is unanimously recommended.... It shall be mandatory for all law enforcement
officers in the [s]tate of Connecticut to utilize the sequential method of administering photo[graphic] arrays during
[eyewitness] identification procedures; further, it shall be mandatory for law enforcement to utilize the double blind method
of administration only where practicable; and where not practicable, the blind procedure shall be used. The [t]ask [f]orce
recommends that these mandatory changes be made statutorily.”).


18 See, e.g., United States v. Brownlee, 454 F.3d 131, 137 (3d Cir.2006); United States v. Smith, 621 F.Supp.2d 1207,
1216 (M.D.Ala.2009); Brown v. State, Alaska Court of Appeals, Docket Nos. A–8586 and A–9108, 2006 WL 2198064
(August 2, 2006); State v. Chapple, 135 Ariz. 281, 294, 660 P.2d 1208 (1983); Benn v. United States, 978 A.2d 1257,
1271 n. 50 (D.C.2009).


19 See, e.g., United States v. Harris, 995 F.2d 532, 535 (4th Cir.1993); United States v. Smith, 736 F.2d 1103, 1106 (6th
Cir.), cert. denied, 469 U.S. 868, 105 S.Ct. 213, 83 L.Ed.2d 143 (1984); State v. Chapple, 135 Ariz. 281, 294, 660 P.2d
1208 (1983).
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20 For example, courts have recognized the significance of expert testimony concerning the fact that a person wearing a
hat or a hood may diminish a witness' ability to identify that person. See, e.g., United States v. Feliciano, United States
District Court, Docket No. CR–08–0932–01 PHX–DGC, 2009 WL 3748588 (D.Ariz. November 5, 2009); Sturgeon v.
Quarterman, 615 F.Supp.2d 546, 568 (S.D.Tex.2009); State v. Henderson, supra, 208 N.J. at 266, 27 A.3d 872. Although
it no doubt is self-evident that a mask or other disguise likely will have an adverse affect on a witness' ability to remember
and identify a perpetrator, “[d]isguises as simple as hats have been shown to reduce identification accuracy.” State v.
Henderson, supra, at 266, 27 A.3d 872.


21 See S. Kassin et al., “On the ‘General Acceptance’ of Eyewitness Testimony Research: A New Survey of the Experts,”
56 Am. Psychologist 405, 407–11 (2001).


22 Of course, some laypersons may be aware of one or more of these findings. Generally speaking, however, the findings
are not common knowledge, and many have been found to run counter to the intuitive understanding of the average
person. See, e.g., United States v. Brownlee, 454 F.3d 131, 142 (3d Cir.2006) (“while science has firmly established the
inherent unreliability of human perception and memory ... this reality is outside the jury's common knowledge, and often
contradicts jurors' commonsense understandings” [citation omitted; internal quotation marks omitted] ); United States
v. Smithers, 212 F.3d 306, 312 n. 1 (6th Cir.2000) (“because many of the factors affecting eyewitness impressions are
counter-intuitive, many jurors' assumptions about how memories are created are actively wrong” [internal quotation marks
omitted] ); United States v. Smithers, supra, at 316 (“there is no question that many aspects of perception and memory are
not within the common experience of most jurors, and ... many factors that affect memory are counter-intuitive”); United
States v. Moore, 786 F.2d 1308, 1312 (5th Cir.1986) (“Expert testimony on eyewitness reliability is not simply a recitation
of facts available through common knowledge. Indeed, the conclusions of the psychological studies are largely counter-
intuitive, and serve to explode common myths about an individual's capacity for perception....” [Internal quotation marks
omitted.] ); Moore v. Keller, United States District Court, Docket No. 5:11–HC–2148–F (E.D.N.C. March 30, 2012) (“It is
hardly remarkable or novel to observe that eyewitness identification is particularly susceptible to a host of environmental
and psychological influences which can render a given identification, if not flatly erroneous, at least dubious for purposes
of a criminal trial.... Nor is it a remarkable or novel observation that, often, an expert witness will be essential to educate the
jury about the weaknesses of eyewitness identifications which are not generally known by jurors, as well as to explain how
abstract theories of psychology and social science might apply to the unique facts of the case before the jury.” [Citations
omitted.] ); H. Fradella, “Why Judges Should Admit Expert Testimony on the Unreliability of Eyewitness Testimony,” 2
Fed. Cts. L.Rev. 1, 24 (2007) ( “[t]he scientific research on memory, generally, and eyewitness identification in particular
are quite counterintuitive and hardly commonsensical” [internal quotation marks omitted] ); R. Wise et al., “A Tripartite
Solution to Eyewitness Error,” 97 J.Crim. L. & Criminology 807, 812 (2007) (“eyewitness memory is much more malleable
and susceptible to error than is generally realized”); G. Gaulkin, Report of the Special Master, State v. Henderson,
New Jersey Supreme Court, Docket No. A–8–08 (June 10, 2010) p. 49, available at http://www.judiciary.state.nj. us/
pressrel/HENDERSON% 20FINAL% 20BRIEF% 20.PDF% 20(00621142).PDF (last visited August 14, 2012) (studies
demonstrate that laypersons “underestimate the importance of proven indicators of [eyewitness] accuracy,” “tend to rely
heavily on factors that the research finds are not good indicators of accuracy,” and “tend to overestimate witness accuracy
rates”); G. Gaulkin, supra, at p. 48 (“[s]tudies examining whether and to what extent jurors [or potential jurors] know or
correctly intuit the findings reported in the eyewitness identification literature report that laypersons are largely unfamiliar
with those findings and often hold beliefs to the contrary”).


23 See, e.g., United States v. Moore, 786 F.2d 1308, 1312 (5th Cir.1986) (“[I]t is commonly believed that the accuracy of a
witness' recollection increases with the certainty of the witness. In fact, the data reveal no correlation between witness
certainty and accuracy. Similarly, it is commonly believed that witnesses remember better when they are under stress. The
data indicate that the opposite is true. The studies also show that a group consensus among witnesses as to an alleged
criminal's identity is far more likely to be inaccurate than is an individual identification. This is because of the effect of the
‘feedback factor,’ which serves to reinforce mistaken identifications.”); Moore v. Keller, United States District Court, Docket
No. 5:11–HC–2148–F (E.D.N.C. March 30, 2012) (“[S]tudies show that eyewitness testimony offered with confidence
is likely to be believed by jurors.... However, much empirical data [indicate] that the confidence of an eyewitness is not
necessarily a reliable predictor of accuracy.... This is attributable to the extreme malleability of eyewitness confidence.
As soon as the eyewitness enters the legal system, confidence and accuracy seem to take different paths. Even routine
witness preparation and questioning, conducted without Machiavellian intent, will tend to boost the [eyewitness'] certainty,
while having no positive impact on the [eyewitness'] accuracy.” [Citations omitted; emphasis in original; internal quotation
marks omitted.] ); People v. McDonald, 37 Cal.3d 351, 362, 690 P.2d 709, 208 Cal.Rptr. 236 (1984) (“empirical research
has undermined a number of widespread lay beliefs about the psychology of eyewitness identification, e.g., that the
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accuracy of a [witness'] recollection increases with his certainty, that accuracy is also improved by stress, that cross-
racial factors are not significant, and that the reliability of an identification is unaffected by the presence of a weapon
or violence at the scene”), overruled in part on other grounds by People v. Mendoza, 23 Cal.4th 896, 4 P.3d 265, 98
Cal.Rptr.2d 431 (2000); Johnson v. State, 272 Ga. 254, 256 n. 2, 526 S.E.2d 549 (2000) (importance of expert testimony
on reliability of eyewitness identifications is especially great when it “involves issues which are counterintuitive or contrary
to common wisdom ... such as the absence of an expected correlation between the witness' expression of confidence
in the identification and actual accuracy, or the impairment effect acute stress or the presence of a weapon may have
on accuracy”); People v. Abney, 13 N.Y.3d 251, 268, 918 N.E.2d 486, 889 N.Y.S.2d 890 (2009) (counterintuitive that
accuracy of eyewitness identification may be adversely affected by, inter alia, event stress, weapon focus, cross-racial
identification and witness confidence); State v. Copeland, 226 S.W.3d 287, 300 (Tenn.2007) (“Although research has
convincingly demonstrated the weaknesses inherent in eyewitness identification, jurors are, for the most part, unaware
of these problems. People simply do not accurately understand the deleterious effects that certain variables can have
on the accuracy of the memory processes of an honest eyewitness.... Moreover, the common knowledge that people do
possess often runs contrary to documented research findings.” [Citations omitted; internal quotation marks omitted.] );
State v. Butterfield, 27 P.3d 1133, 1146 (Utah 2001) (same).


24 See, e.g., Ferensic v. Birkett, 501 F.3d 469, 472 (6th Cir.2007) (jurors generally are unfamiliar with effect of postevent
or postidentification information on reliability of identifications); United States v. Smith, 736 F.2d 1103, 1106 (6th Cir.)
(phenomenon of unconscious transference is not within knowledge of average juror), cert. denied, 469 U.S. 868, 105
S.Ct. 213, 83 L.Ed.2d 143 (1984); Moore v. Keller, United States District Court, Docket No. 5:11–HC–2148–F (E.D.N.C.
March 30, 2012) (jurors are unaware of possible adverse effect on reliability of eyewitness identification stemming from
procedure conducted by police officer who is aware of identity of suspect); State v. Chapple, 135 Ariz. 281, 293, 295–96,
660 P.2d 1208 (1983) (jurors often are unaware that “ ‘forgetting curve’ is not uniform” and of likelihood of unconscious
transference); State v. Maner, Superior Court, judicial district of Waterbury, Docket No. UWY–CR–08–0375803–T (July
19, 2011) (court accepted state's concession that import of double-blind and sequential identification procedures was
not within common knowledge of average juror); Commonwealth v. Christie, 98 S.W.3d 485, 490 (Ky.2002) (fact that
“a person's memory diminishes over a period of hours rather than days or weeks [the ‘forgetting curve’]” and fact that
“an [eyewitness'] initial identification may influence that [eyewitness'] later identifications and perceived memories of an
event” were “not within the common knowledge of lay persons or jurors”).


25 State v. Clopten, 223 P.3d 1103, 1110 (Utah 2009) (“[B]ecause eyewitnesses may express almost absolute certainty
about identifications that are inaccurate, research shows the effectiveness of cross-examination is badly hampered.
Cross-examination will often expose a lie or half-truth ... but may be far less effective when witnesses, although mistaken,
believe that what they say is true. In addition ... eyewitnesses are likely to use their expectations, personal experience,
biases, and prejudices to fill in the gaps created by imperfect memory.... Because it is unlikely that witnesses will be aware
that this process has occurred, they may express far more confidence in the identification than is warranted.” [Citation
omitted; internal quotation marks omitted.] ).


26 See United States v. Jones, 762 F.Supp.2d 270, 277 (D.Mass.2010) (“[C]ross-examination of the eyewitnesses will have
little effect on jurors if they analyze the evidence through their common-sense, often incorrect assumptions. For example,
if jurors incorrectly assume that in general, high levels of stress enhance a [witness'] ability to remember a suspect, they
will not be persuaded by defense counsel's efforts to establish that the witness was under a high level of stress during
an encounter with the suspect.”), aff'd, 689 F.3d 12 (1st Cir.2012); State v. Clopten, 223 P.3d 1103, 1110 (Utah 2009)
(“Even if cross-examination reveals flaws in the identification, expert testimony may still be needed to assist the jury.
Cross-examination might show, for example, that the perpetrator was a different race than the eyewitness and was also
wearing a disguise. Without the assistance of expert testimony, a jury may have difficulty assessing the import of those
factors in gauging the reliability of the identification.”); see also Ferensic v. Birkett, 501 F.3d 469, 481–82 (6th Cir.2007)
(cross-examination of eyewitness not effective substitute for expert testimony on reliability of eyewitness identifications);
Benn v. United States, 978 A.2d 1257, 1279 (D.C.2009) (cross-examination generally is not adequate substitute for
expert testimony because “the information that an expert can provide about research studies is different in nature and
cannot be elicited from a lay witness during cross-examination”); State v. Body, 366 S.W.3d 625, 628 (Mo.App.2012)
(“[i]n recent years, eyewitness testimony has been the subject of attack on grounds that it is inherently unreliable ...
but simultaneously of such persuasive value that it cannot be discounted using the ordinary tools of cross-examination
and impeachment”); State v. Copeland, 226 S.W.3d 287, 300 (Tenn.2007) (research indicates that cross-examination is
insufficient “to educate the jury on the problems with eyewitness identification”).
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27 Recently, the New Jersey Supreme Court undertook a comprehensive review of the various issues pertaining to
eyewitness identification testimony. See generally State v. Henderson, supra, 208 N.J. 208, 27 A.3d 872. This review
followed the New Jersey Supreme Court's remand of the case and appointment of a special master to evaluate scientific
and other evidence concerning eyewitness identifications. Id. at 217, 27 A.3d 872. The special master conducted a
hearing that included testimony from numerous expert witnesses and consideration of “hundreds of scientific studies”
and reports. Id. at 217–18, 27 A.3d 872. Following the hearing, the special master issued a detailed report in which he
concluded that scientific studies demonstrate convincingly that eyewitness testimony frequently is unreliable and that
jurors generally are unaware of the problems associated with such testimony. See G. Gaulkin, Report of the Special
Master, State v. Henderson, New Jersey Supreme Court, Docket No. A–8–08 (June 10, 2010) pp. 48–49, available
at http:// www.judiciary.state.nj. us/pressrel/HENDERSON% 20FINAL% 20BRIEF% 20.PDF% 20(00621142).PDF (last
visited August 14, 2012). The court in Henderson adopted much of the report and, in particular, agreed with the
special master that the evidence adduced at the remand hearing establishes that the traditional means of evaluating
the trustworthiness of eyewitness identification testimony, including cross-examination and generalized jury instructions,
do “not offer an adequate measure for reliability” of eyewitness identification evidence and “[overstate] the jury's
inherent ability to evaluate evidence offered by eyewitnesses who honestly believe their testimony is accurate.” State v.
Henderson, supra, at 218, 27 A.3d 872. Consistent with the special master's report, the court also identified numerous
system and estimator variables; see footnote 11 of this opinion; for which there is both “scientific support that is
generally accepted by experts”; State v. Henderson, supra, at 299, 27 A.3d 872; and “a need to promote greater juror
understanding....” Id. at 274, 27 A.3d 872. To address the problem, the court determined that “enhanced”; id. at 296, 27
A.3d 872; and “more focused”; id. at 219, 27 A.3d 872; jury charges—that is, jury charges that, because they reflect the
findings of the scientific research on the particular variable at issue, are significantly more informative than the generalized
instructions that traditionally have been given on eyewitness identification—should “be given to guide juries about the
various factors that may affect the reliability of an identification in a particular case.” Id. at 296, 27 A.3d 872. To implement
its decision, the court directed that the state criminal practice committee and the state committee on model criminal jury
charges “draft proposed revisions to the current [model] charge on eyewitness identification and submit them to [that
court] for review before they are implemented.” Id. at 298, 27 A.3d 872. The court further directed that those proposed jury
charges address “all of the system and estimator variables” for which the court previously had found there is a scientific
consensus. Id. at 298–99, 27 A.3d 872. Finally, although the court recognized the “usefulness of expert testimony relating
to eyewitness identification” and acknowledged that “there will be times when [such] testimony will benefit the trier of fact”;
id. at 298, 27 A.3d 872; the court also expressed its expectation that, “with enhanced jury instructions, there will be less
need for expert testimony. Jury charges offer a number of advantages: they are focused and concise, authoritative (in
that juries hear them from the trial judge, not a witness called by one side), and cost-free; they avoid possible confusion
to jurors created by dueling experts; and they eliminate the risk of an expert invading the jury's role or opining on an
eyewitness' credibility.” Id.


This court has rejected challenges to jury instructions on eyewitness identification evidence when those instructions
alerted the jury in the most general terms to the potential unreliability of such evidence. For example, in State v. Tatum,
219 Conn. 721, 595 A.2d 322 (1991), we stated: “Our review of the entire charge satisfies us that it was adequate to
alert the jury to the dangers inherent in eyewitness identification. Throughout the charge the court emphasized that the
burden was on the [state] to prove the element of identification beyond a reasonable doubt. The court instructed the
jury that when deciding the question of identification it should ‘consider all the facts and circumstances which existed at
the time of the observations of the perpetrator by each witness,’ and that ‘the reliability of each witness is of paramount
importance’ and [that] the testimony on identity should be ‘thoroughly scrutinized.’ It instructed the jury to consider the
‘totality of all the circumstances affecting identification,’ listing the following specific factors: ‘the opportunity which the
witness had to observe the person, the degree of certainty of the identification made in court, whether the witness
knew or had seen the person before the identification, the circumstances and degree of certainty or uncertainty of
any out-of-court identifications made, whether by photograph or in lineup or other display of a person and the length
of time available to make the observations of the perpetrator ... the lighting conditions at the time of the crime, any
physical descriptions that the witness may have given to the police, the physical and emotional condition of the witness
at the time of the incident and the witness' powers of observation....’ The fact that this otherwise exhaustive charge
lacked specific references to the [particular concerns raised by the eyewitness identification testimony at issue] does
not render it inadequate.... The instructions given ... provided sufficient guidance to the jury on the issue of eyewitness
identification.” (Citation omitted.) Id. at 734–35, 595 A.2d 322. Contrary to our prior holdings, and consistent with the
recent scientific findings on the subject, we agree with the New Jersey Supreme Court that such generalized jury
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instructions are inadequate to apprise the jury of the various ways in which eyewitness identification testimony may
be unreliable. We also agree with the New Jersey Supreme Court that revised, enhanced jury instructions reflecting
the substance of those scientific findings—instructions that would go well beyond the instructions that ordinarily have
been given on eyewitness identifications, and which may be given immediately following the eyewitness identification
testimony at issue; see, e.g., State v. Henderson, supra, 208 N.J. at 296, 27 A.3d 872—ultimately may render proffered
expert testimony redundant or otherwise unnecessary in some cases. See C. Sheehan, note, “Making the Jurors
the ‘Experts': The Case for Eyewitness Identification Jury Instructions,” 52 B.C. L.Rev. 651, 689 (2011) (“[Although
jury instructions on eyewitness identification may prove to be more efficacious than expert testimony], many of the
instructions now given by courts are ineffective at apprising jurors of the factors that can affect eyewitness accuracy.
Thus, the content and presentation of eyewitness instructions must be changed in such a way as to increase their
effectiveness.... [P]sychological research should ... be included in [the instructions in] language understandable to lay
jurors.”). In the present case, however, the defendant did not seek such enhanced or focused jury instructions. We
believe, moreover, that the proper approach to this issue is to leave the development of any such jury instructions to
the sound discretion of our trial courts on a case-by-case basis, subject to appellate review.


28 See People v. McDonald, 37 Cal.3d 351, 370–71, 690 P.2d 709, 208 Cal.Rptr. 236 (1984) (“[Expert testimony on the
reliability of eyewitness identifications] does not seek to take over the jury's task of judging credibility: as explained ...
[such testimony] does not tell the jury that any particular witness is or is not truthful or accurate in his identification....
Rather, it informs the jury of certain factors that may affect such an identification in a typical case; and to the extent that it
may refer to the particular circumstances of the identification before the jury, such testimony is limited to [an explanation
of] the potential effects of those circumstances on the powers of observation and recollection of a typical eyewitness.
The jurors retain both the power and the duty to judge the credibility and weight of all testimony in the case, as they
are told [in] a standard instruction.”), overruled in part on other grounds by People v. Mendoza, 23 Cal.4th 896, 4 P.3d
265, 98 Cal.Rptr.2d 431 (2000); see also Benn v. United States, 978 A.2d 1257, 1274 (D.C.2009) (expert testimony on
reliability of eyewitness identifications does not usurp function of jury); cf. State v. Iban C., 275 Conn. 624, 635, 881
A.2d 1005 (2005) (“[I]n cases that involve allegations of sexual abuse of children ... expert testimony of reactions and
behaviors common to victims of sexual abuse is admissible.... Such evidence assists a jury in its determination of the
victim's credibility by explaining the typical consequences of the trauma of sexual abuse on a child.... It is not permissible,
however, for an expert to testify as to his opinion of whether a victim in a particular case is credible or whether a particular
victim's claims are truthful.” [Citations omitted.] ); State v. Borrelli, 227 Conn. 153, 174, 629 A.2d 1105 (1993) (“[The]
expert testimony was properly admitted to assist the jury in understanding, not whether [the victim] was a credible witness
on the witness stand, but whether her conduct ... was consistent with the pattern and profile of a battered woman.... [Such]
expert testimony [does] not invade the province of the jury in [the determination of] the credibility of witnesses.” [Citation
omitted; internal quotation marks omitted.] ).


29 See, e.g., Perry v. New Hampshire, ––– U.S. ––––, 132 S.Ct. 716, 728, 181 L.Ed.2d 694 (2012) (“[w]e do not doubt
either the importance or the fallibility of eyewitness identifications”); United States v. Wade, 388 U.S. 218, 228, 87 S.Ct.
1926, 18 L.Ed.2d 1149 (1967) (“The vagaries of eyewitness identification are well-known; the annals of criminal law
are rife with instances of mistaken identification. [United States Supreme Court] Justice [Felix] Frankfurter once said:
‘What is the worth of identification testimony even when uncontradicted? The identification of strangers is proverbially
untrustworthy. The hazards of such testimony are established by a formidable number of instances in the records of
English and American trials. These instances are recent—not due to the brutalities of ancient criminal procedure.’ ”); see
also Perry v. New Hampshire, supra, at 730–31 (Sotomayor, J., dissenting) (“[the United States Supreme] Court has long
recognized that eyewitness identifications' unique confluence of features—their unreliability, susceptibility to suggestion,
powerful impact on the jury, and resistance to the ordinary tests of the adversarial process—can undermine the fairness
of a trial”); Watkins v. Sowders, 449 U.S. 341, 352, 101 S.Ct. 654, 66 L.Ed.2d 549 (1981) (Brennan, J., dissenting) (“
‘[Eyewitness] testimony is likely to be believed by jurors, especially when it is offered with a high level of confidence, even
though the accuracy of an eyewitness and the confidence of that witness may not be related to one another at all. All the
evidence points rather strikingly to the conclusion that there is almost nothing more convincing than a live human being
who takes the stand, points a finger at the defendant, and says “That's the one!” ’ ”); Kampshoff v. Smith, 698 F.2d 581,
585 (2d Cir.1983) (“There can be no reasonable doubt that inaccurate eyewitness testimony may be one of the most
prejudicial features of a criminal trial. Juries, naturally desirous to punish a vicious crime, may well be unschooled in the
effects that the subtle compound of suggestion, anxiety, and forgetfulness in the face of the need to recall often has on
witnesses. Accordingly, doubts over the strength of the evidence of a defendant's guilt may be resolved on the basis
of the eyewitness' seeming certainty when he points to the defendant and exclaims with conviction that veils all doubt,
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‘[T]hat's the man!’ ”); State v. Ledbetter, 275 Conn. 534, 577, 881 A.2d 290 (2005) ( “courts are not blind to the inherent
risks of relying on eyewitness identification”), cert. denied, 547 U.S. 1082, 126 S.Ct. 1798, 164 L.Ed.2d 537 (2006); State
v. Tatum, 219 Conn. 721, 733, 595 A.2d 322 (1991) (“[t]he dangers of misidentification are well known and have been
widely recognized by this court and other courts throughout the United States”); State v. Wright, 147 Idaho 150, 157, 206
P.3d 856 (App.2009) (“[i]n recent years, extensive studies have supported a conclusion that eyewitness misidentification
is the single greatest source of wrongful convictions in the United States”).


30 See, e.g., Eyewitness Identification Task Force, Report to the Judiciary Committee of the Connecticut General Assembly
(February 8, 2012) p. 4 (“Mistaken eyewitness identification is the leading cause of wrongful convictions in the United
States. It is now undisputed that nationwide, within the past [fifteen] years, 289 persons convicted of serious crimes—
mainly murder and sexual assault—have been exonerated of those crimes by DNA evidence. More than 75 percent of
those convictions rested, in significant part, on positive, but false, eyewitness identification evidence. These figures do
not include, of course, the many convictions for crimes that did not involve DNA evidence; e.g., the drive-by shootings,
the street muggings, the convenience store robberies, and the homicides and sexual assaults for which no DNA evidence
may be available.”); see also S. Gross et al., “Exonerations in the United States 1989 Through 2003,” 95 J.Crim. L. &
Criminology 523, 542 (2005) (citing study demonstrating that 64 percent of wrongful convictions involved at least one
erroneous eyewitness identification); J. McMurtrie, “The Role of the Social Sciences in Preventing Wrongful Convictions,”
42 Am.Crim. L.Rev. 1271, 1275 n. 17 (2005) (citing to study revealing that erroneous identifications have accounted for up
to 86 percent of convictions of persons ultimately exonerated by DNA testing); S. Thompson, “Eyewitness Identifications
and State Courts as Guardians Against Wrongful Conviction,” 7 Ohio St. J. Crim. L. 603, 634 (2010) ( “[m]istaken
identification continues to present a serious danger of convicting innocent persons, especially in violent crime cases,
and meanwhile the guilty perpetrators remain at large unbeknownst to the public”); G. Wells et al., supra, at 22 Law &
Hum. Behav. 605 (“[i]n addition to the experimental literature, cases of proven wrongful convictions of innocent people
have consistently shown that mistaken eyewitness identification is responsible for more of these wrongful convictions
than all other causes combined”).


31 We note that, in Perry v. New Hampshire, ––– U.S. ––––, 132 S.Ct. 716, 181 L.Ed.2d 694 (2012), the United States
Supreme Court recently rejected a claim that constitutional principles of due process “require a preliminary judicial inquiry
into the reliability of an eyewitness identification” even “when the identification was not procured under unnecessarily
suggestive circumstances arranged by law enforcement.” Id. at 730. Although recognizing both “the importance [and] the
fallibility of eyewitness identifications”; id. at 728; the court concluded that “[t]he fallibility of eyewitness evidence does
not, without the taint of improper state conduct, warrant a due process rule requiring a trial court to screen such evidence
for reliability before allowing the jury to assess its creditworthiness.” Id. In explaining its “unwillingness to enlarge the
domain of due process” by requiring such a preliminary inquiry; id.; the court identified the “other safeguards built into our
adversary system that caution juries against placing undue weight on eyewitness testimony of questionable reliability”; id.;
including cross-examination, “[e]yewitness-specific jury instructions” and “expert testimony on the hazards of eyewitness
identification evidence.” Id. at 728–29. Accordingly, our approach to eyewitness identification testimony is exactly the sort
of approach that Perry encourages. See id. at 723 (“The [c]onstitution ... protects a defendant against a conviction based
on evidence of questionable reliability, not by prohibiting introduction of the evidence, but by affording the defendant
means to persuade the jury that the evidence should be discounted as unworthy of credit”). There consequently is no
merit to the assertion of the concurring justice that our opinion is “inconsistent” with Perry, nor is there any basis for the
concurring justice's characterization of Perry as taking a “more balanced approach” to the issue now before this court.
In fact, the concurring justice's characterization of Perry is in our view inaccurate. The question before the court in Perry
was whether fallible eyewitness identification testimony ever could be completely excluded, not how such testimony,
once admitted, could best be challenged. The comparative value of the various methods of challenging the accuracy of
eyewitness identification testimony simply was not an issue before the court.


32 The concurring justice's insistence that “trial courts should be encouraged to give [focused] jury instructions in all cases
involving eyewitness identifications [when] specific issues have been raised regarding their unreliability” strikes us as
an implicit acknowledgment that juries always should be presumed to be ignorant of the key scientific facts pertaining
to the fallibility of eyewitness identifications—scientific facts that cross-examination and closing argument do not suffice
to bring to light.


33 We note that, in State v. Outing, 298 Conn. 34, 3 A.3d 1 (2010), cert. denied, ––– U.S. ––––, 131 S.Ct. 1479, 179 L.Ed.2d
316 (2011), this court observed that the use of expert testimony on the reliability of eyewitness identifications “calls into
question the soundness of the test set forth by the United States Supreme Court in Neil v. Biggers, 409 U.S. 188, 93 S.Ct.
375, 34 L.Ed.2d 401 (1972), pursuant to which trial courts determine whether an identification can be deemed reliable
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despite a finding [that the procedure used by the police in obtaining the identification was unnecessarily suggestive].
Under the Biggers test, the trial court considers ‘whether under the “totality of the circumstances” the identification was
reliable.... [T]he factors to be considered in evaluating the likelihood of misidentification include the opportunity of the
witness to view the criminal at the time of the crime, the witness' degree of attention, the accuracy of the witness' prior
description of the criminal, the level of certainty demonstrated by the witness at the confrontation, and the length of time
between the crime and the confrontation.’ Id. at 199–200, 93 S.Ct. 375. As is self-evident, several of these considerations
relate to the assumptions that the studies have called into question.” State v. Outing, supra, at 61–62, 3 A.3d 1; see also
Manson v. Brathwaite, 432 U.S. 98, 114, 97 S.Ct. 2243, 53 L.Ed.2d 140 (1977) (reaffirming Biggers factors). Moreover,
in State v. Ledbetter, 275 Conn. 534, 881 A.2d 290 (2005), cert. denied, 547 U.S. 1082, 126 S.Ct. 1798, 164 L.Ed.2d
537 (2006), this court reaffirmed the validity of those factors for purposes of the Connecticut constitution; see id. at 569,
881 A.2d 290 (“our state constitution does not require that we abandon the Biggers factors as the appropriate factors
for consideration in determining whether an unnecessarily suggestive identification procedure is, nevertheless, reliable”);
a determination that was premised in part on our reservations about scientific studies that we now find persuasive.
See id. at 568, 881 A.2d 290 (concluding that scientific studies on relationship between confidence and accuracy of
identification were “not definitive”). We recognize the tension between our reasoning and analysis in the present case and
the reasoning and analysis of Biggers and Ledbettter. We need not resolve that tension in the present case, however,
because Biggers and Ledbetter involved alleged due process violations predicated on the state's use of unnecessarily
suggestive identification procedures, whereas the present case involves the admissibility of expert testimony on the
fallibility of eyewitness identification testimony.


34 We acknowledge, of course, that, because “[s]tare decisis, although not an end in itself, serves the important function
of preserving stability and certainty in the law ... a court should not overrule its earlier decisions unless the most cogent
reasons and inescapable logic require it.” (Citation omitted; internal quotation marks omitted.) State v. Lockhart, 298
Conn. 537, 549, 4 A.3d 1176 (2010). For the reasons that we have articulated, however, we conclude that this demanding
standard for overruling prior precedent has been satisfied in the present case.


35 With respect to a future claim that some other variable relating to eyewitness identification properly is the subject of expert
testimony, a trial court will be required to determine whether the party proffering the expert testimony has established
that it is both scientifically valid and relevant to the issues presented by the case.


36 We note that some courts have held that expert testimony on eyewitness identifications is not subject to the more
rigorous standard of admissibility reserved for the kind of scientific evidence to which the Porter methodology applies.
See, e.g., People v. McDonald, 37 Cal.3d 351, 373, 690 P.2d 709, 208 Cal.Rptr. 236 (1984) (rules governing admission
of scientific evidence do not apply to testimony by “a qualified psychologist who will simply explain to the jury how
certain aspects of everyday experience shown by the record can affect human perception and memory, and through
them, the accuracy of eyewitness identification testimony”), overruled in part on other grounds by People v. Mendoza,
23 Cal.4th 896, 4 P.3d 265, 98 Cal.Rptr.2d 431 (2000); State v. Whaley, 305 S.C. 138, 142, 406 S.E.2d 369 (1991)
(same). Of course, Porter does not apply to all expert testimony involving scientific principles and knowledge. “[E]vidence,
even evidence with its roots in scientific principles, which is within the comprehension of the average juror and which
allows the jury to make its own conclusions based on its independent powers of observation and physical comparison,
and without heavy reliance [on] the testimony of an expert witness, need not be considered scientific in nature for the
purposes of evidentiary admissibility.” (Internal quotation marks omitted.) State v. Griffin, 273 Conn. 266, 278, 869 A.2d
640 (2005). Although not all of the methods underlying all of the studies pertaining to eyewitness identification are
beyond the ken of the average juror such that the juror necessarily would be unable to evaluate meaningfully expert
testimony with respect to the conclusions to be drawn from those studies, we nevertheless agree with the trial court in
State v. Maner, Superior Court, judicial district of Waterbury, Docket No. UWY–CR–08–0375803–T (July 19, 2011), that
the methodology involved is sufficiently complex to warrant application of the Porter test. See id. (“Neither powers of
observation, comparison nor common sense can be used by the jury to assess the validity of the methods underlying the
research regarding the reliability of eyewitness identifications. Researchers conduct studies according to the scientific
method. After researchers conduct numerous studies regarding a hypothesis, other researchers study the results of
those studies through a meta-analysis.... The average lay juror does not routinely develop, perform, or evaluate scientific
experiments involving independent variables, dependent variables, and control groups. Additionally, the average lay juror
is not trained to find statistical significance over numerous studies. Therefore, the average juror is incapable of assessing
the reliability of the methodology regarding these innovative scientific techniques.”).


37 Of course, these are the findings and conclusions that a qualified expert would provide to the jury in the absence of the
court's focused jury instructions on the eyewitness identification issue or issues presented by the case.
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38 These general principles also apply to the issue of whether a particular variable continues to fall outside the common
knowledge or understanding of the average juror.


39 See Haliym v. Mitchell, 492 F.3d 680, 706 (6th Cir.2007) ( “The primary concern expressed in cases discussing
the problems with eyewitness identification relates to a witness observing and subsequently identifying a stranger....
Witnesses are very likely to recognize under any circumstance the people in their lives with whom they are most familiar,
and any prior acquaintance with another person substantially increases the likelihood of an accurate identification.”
[Citation omitted; internal quotation marks omitted.] ); Rosario v. Ercole, 582 F.Supp.2d 541, 581 (S.D.N.Y.2008)
(“[e]yewitness identification by a stranger is even more susceptible to error than identification by someone who is
otherwise familiar with an alleged perpetrator”), aff'd, 601 F.3d 118 (2d Cir.2010), cert. denied sub nom. Rosario v.
Griffin, ––– U.S. ––––, 131 S.Ct. 2901, 179 L.Ed.2d 1262 (2011); Bonnell v. Mitchel, 301 F.Supp.2d 698 (N.D.Ohio
2004) (“The danger in eyewitness testimony is most pronounced when strangers observe the unexpected commission
of a crime and sometime later try to describe people and events involved in the crime.... This is not such a case. In
this case, while not initially admitting it, both [eyewitnesses] were acquainted with [the defendant] and recognized him
as the murderer. Their testimony was therefore not subject to the unreliability often present when strangers attempt
to describe and identify persons ... involved in a crime.” [Citation omitted.] ); Hager v. United States, 856 A.2d 1143,
1148–49 (D.C.2004) (“[T]he studies on which [the expert witness] would have relied concern the reliability of a stranger
identification, not an identification of a person known to the witness, as in this case. Thus, it is highly questionable on
this record whether the existence or state of scientific knowledge in the area of psychological studies relating to the
correlation between witness confidence and accuracy of non-stranger identifications would have permitted a reasonable
opinion to be asserted by [the expert witness], and hence, as the trial court declared, it is also doubtful that [his] testimony
would have been helpful to the jury.”), amended in part on other grounds, 861 A.2d 601 (D.C.2004), cert. denied, 547
U.S. 1035, 126 S.Ct. 1609, 164 L.Ed.2d 325 (2006); Commonwealth v. Christie, 98 S.W.3d 485, 491 (Ky.2002) (“the
particular facts of this case—that [1] eyewitness identification by strangers of a different race was the main and most
compelling evidence against [the defendant], [2] there was no other direct evidence against [the defendant], and [3] the
circumstantial evidence against [the defendant] was weak—make exclusion of [the expert] testimony [on the reliability
of eyewitness identifications] ... an abuse of discretion”); State v. Clopten, supra, 223 P.3d at 1113 (“The research
on eyewitness identifications, for example, almost exclusively focuses on individuals who are attempting to identify a
stranger. If the eyewitness is identifying someone with whom he or she has been acquainted over a substantial period
of time [for example, a family member, long-time business associate, neighbor, or friend], then expert testimony is not
likely to assist the jury in evaluating the accuracy of a [witness'] testimony.”).


40 As we have indicated, Robinson had known the defendant “for a while” and had “had words” with him “a couple of months”
before the shooting. Robinson recognized the defendant when he saw him in the bar before the shooting and had “a bad
feeling and knew something was going to happen.” Olivero had known the defendant for approximately ten years and
knew him by name. Baldwin had seen the defendant as a regular customer in the donut shop where she had worked
for more than one and one-half years before the shooting and knew him by name. Gomez previously had lived with the
defendant for “quite some time....”


41 The defendant argues that “[f]amiliarity is merely one factor to be considered along with negative factors such as distance,
lighting, and duration, which all degrade perception and memory.” These factors, however, are within the knowledge of
an average juror and can be explored on cross-examination. As we have indicated, factors such as stress and exposure
to postevent information about the perpetrator are, for obvious reasons, far less likely to affect the reliability of an
identification when the eyewitness identifies someone whom he or she knows.


In their amicus curiae brief, Neil Vidmar, Kenneth Deffenbacher, Solomon Fulero, Harmon M. Hosch, Rod Lindsay, Roy
S. Malpass, and J. Don Read argue that an eyewitness' familiarity with the subject of an identification should not be a
reason to exclude expert testimony on the reliability of eyewitness identifications because research has shown that the
risk of misidentification can still be significant. They rely primarily on studies in which the eyewitnesses interacted with
strangers for varying lengths of time. Under certain circumstances, eyewitnesses who had interacted with strangers
for longer periods were more prone to misidentification when presented with a photographic array. Although we do not
have reason to question the scientific validity of these studies, we conclude that they have little relevance to the facts
of the present case, in which the defendant was well-known before the crimes to all the eyewitnesses except Lang, and
in which the eyewitnesses identified the defendant as the shooter before being presented with a photographic array.


42 Lang testified that he might have seen the defendant before but he “wouldn't necessarily recognize [him]” and that he
“wasn't associated with [him]....”
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43 In support of the concurring justice's contrary conclusion that the trial court did not abuse its discretion in precluding
Morgan's expert testimony, the concurring justice both mischaracterizes the basis of that testimony and relies on outdated
assumptions about the efficacy of the traditional methods of challenging eyewitness identifications—assumptions that
we reject in this opinion and that actually are at odds with the concurring justice's own view that “trial courts should
be encouraged to give [focused jury] instructions in all cases involving eyewitness identifications [when] specific issues
have been raised regarding their unreliability.” The concurring justice's discussion of Morgan's proposed testimony gives
the inaccurate impression that that testimony would have drawn exclusively on Morgan's own research, when in fact
it is undisputed that Morgan was qualified to testify on the basis of his general expertise on the science of eyewitness
identifications. Thus, regardless of whether the concurring justice is correct that the trial court did not abuse its discretion
in deeming Morgan's military studies irrelevant and unreliable—an issue that we need not resolve—the concurring justice
offers no reason to uphold the trial court's decision to preclude Morgan's testimony altogether. Even if it was reasonable
for the trial court to preclude Morgan from testifying about his military studies, the concurring justice nowhere convincingly
explains why it was reasonable for the trial court to preclude Morgan from testifying about everything else. The concurring
justice also accords no weight to the fact that Morgan's testimony would have covered not just the effects of stress on
memory—the subject of Morgan's military studies—but also the phenomenon of retrofitting and the relationship between
confidence and accuracy, or lack thereof. The concurring justice therefore gives us no reason to doubt our conclusion
that expert testimony on these vital issues would have been relevant, reliable and helpful to the jury.


44 Indeed, it has been argued that a contrary rule would impermissibly infringe on a defendant's constitutionally protected
right to present a defense. See, e.g., Patterson v. United States, 37 A.3d 230, 250 (D.C.2012) (Glickman, J., concurring
in the result) (“at least in criminal cases, a rule of evidence permitting the trial judge to bar a defendant from
introducing relevant and otherwise admissible expert testimony [on the fallibility of eyewitness identification testimony]
merely because the judge perceives the prosecution's proffered opposing evidence to be strong would raise a serious
constitutional question ... [concerning] the defendant's ... right to a meaningful opportunity to present a complete
defense”); cf. Holmes v. South Carolina, 547 U.S. 319, 321, 330–31, 126 S.Ct. 1727, 164 L.Ed.2d 503 (2006) (rejecting as
unconstitutional “an evidence rule under which the defendant may not introduce proof of third-party guilt if the prosecution
has introduced forensic evidence that, if believed, strongly supports a guilty verdict,” explaining that, “[j]ust because the
prosecution's evidence, if credited, would provide strong support for a guilty verdict, it does not follow that evidence
of third-party guilt has only a weak logical connection to the central issues in the case,” and noting that, when “the
credibility of the prosecution's witnesses or the reliability of its evidence is not conceded, the strength of the prosecution's
case cannot be assessed without making the sort of factual findings that have traditionally been reserved for the trier
of fact” [emphasis in original] ).


No matter what the proper resolution of the constitutional issue, we of course do not share the concurring justice's
willingness to permit trial courts to bar expert testimony when there is “substantial corroborating evidence” of the
defendant's guilt, such as “uncontested DNA evidence....” The concurring justice specifically notes that, “in cases in
which the record contains [substantial corroborating] evidence, the importance of expert testimony is correspondingly
diminished and would be an unnecessary distraction to the jury.” Notwithstanding the obvious point that a defendant
implicated by uncontested DNA evidence would almost certainly concede the issue of identity and contest some other
aspect of the state's case, such as mens rea, the concurring justice's preferred approach founders on the fact that
the law of evidence does not grant trial courts the liberty to decide what evidence is admissible based, either in whole
or in part, on the strength of the state's case. Even if we were to adopt the concurring justice's preferred approach
and permit trial courts to bar expert testimony on eyewitness identification in consideration of the fact that there is
substantial corroborating evidence of the defendant's guilt, that would make no difference to our abuse of discretion
analysis in this case because the evidence corroborating Lang's identification of the defendant as the person who
shot Robinson was not overwhelming. The transcript reveals the following relevant facts. Although several people
who knew the defendant testified at trial that they had seen him at the bar in the early morning hours of October
9, 2004, not long before Robinson was shot, only Lang and Robinson actually witnessed the shooting, and, initially,
neither Robinson nor Lang identified the defendant as the shooter. After being transported to Rhode Island Hospital,
Robinson did tell the police that the defendant, with whom he was acquainted, had shot him. The defendant sought
to discredit Robinson's statements to the police, however, by establishing, first, that the police had removed plastic
bags containing several rocks of crack cocaine from Robinson's mouth while he was still at The William W. Backus
Hospital in Norwich and, second, that hospital personnel had administered morphine to Robinson at Rhode Island
Hospital before Robinson made his statement to the police implicating the defendant in the shooting. Furthermore, and
most significant, Robinson testified at trial that he never had identified the defendant as his assailant, and he insisted
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at trial that he did not know who had shot him. Thus, although Robinson knew the defendant and told the police that
the defendant was the shooter, Robinson subsequently changed his story and testified under oath that he could not
identify the person who had shot him. (Because Robinson's trial testimony was inconsistent with the statement that he
had given to the police at Rhode Island Hospital, the state was permitted to use Robinson's statement as substantive
evidence pursuant to State v. Whelan, 200 Conn. 743, 753, 513 A.2d 86, cert. denied, 479 U.S. 994, 107 S.Ct. 597, 93
L.Ed.2d 598 [1986] ). In addition, the evidence revealed that Robinson was a crack cocaine user who also was under
the influence of morphine when he spoke to the police. In light of Robinson's obvious credibility issues, it would not
be fair to say that, apart from Lang's identification of the defendant, there was substantial evidence of the defendant's
guilt with respect to the assault on Robinson.


45 The defendant makes no claim—and there is no basis for such a claim—that the impropriety was of constitutional
magnitude.


46 Robinson's statement provides in relevant part: “As I walked in [to the bathroom at the bar], someone spun me around.
That person had a gun in his hand. I know this person as Fats [the defendant's nickname]. I thought he was going to
shoot me, so I grabbed him, and we started to wrestle for the gun. Then I saw a flash and heard the gunshot. I fell down
on the ground and was a little dazed.


“I recognized his mustache, braids and face. I have known him for a while and had words with him a couple of months
ago. When I walked in the bar, Fats was already there. I had a bad feeling and knew something was going to happen.
“I looked at a lineup of eight men and recognized Fats in one of the photo [graphs]. I made a mark on the page over
his face.”


47 In addition, as we discuss more fully in part II of this opinion, defense counsel introduced into evidence still photographs
taken from a video recording depicting the defendant several hours before the shootings that were entirely consistent
with Lang's description of the person who shot Robinson as wearing “a black quilted jacket, possibly North Face.”


48 Although the jury instructions in this case were modestly helpful, they nevertheless were inadequate as a substitute for
expert testimony, in large part because they did not emphasize that stress may greatly undermine the reliability of an
eyewitness' identification and because they did not allude to any of the relevant eyewitness identification science.


49 The concurring justice takes stock of the reasons that we have given for concluding that the trial court's decision to
exclude Morgan's testimony was harmless and asserts that “these are the very reasons why the majority should have
concluded that the trial court did not abuse its discretion in the first place....” This assertion is wholly meritless because
it confuses the standard for harmless error analysis with the standard for evidentiary admissibility. The general standard
for evidentiary admissibility is whether some piece of evidence is relevant; see Conn.Code Evid. § 4–2; that is, whether
the evidence has “any tendency to make the existence of any fact that is material to the determination of the proceeding
more probable or less probable than it would be without the evidence.” Conn.Code Evid. § 4–1. By contrast, the standard
for harmless error analysis is whether the trial court's exclusion of some admissible—and therefore relevant—evidence
probably affected the verdict. See, e.g., State v. Orr, supra, 291 Conn. at 663, 969 A.2d 750. Because evidence can
have a tendency to make a material fact more or less probable without being such that its exclusion probably affected the
verdict, a trial court's decision to exclude some evidence could be erroneous yet harmless, as the trial court's decision
to exclude Morgan's testimony was in the present case.


Nevertheless, we do not share the concurring justice's fear that our explanation why the trial court's decision to exclude
Morgan's testimony was erroneous yet harmless contains “baffling contradictions” that will “bewilder” trial courts and
cause “unnecessary confusion.” We do not share this fear because we are confident that trial courts appreciate
the difference between the standard for evidentiary admissibility and the standard for harmless error analysis. The
concurring justice would effectively collapse these two standards by permitting a trial court to exclude otherwise
admissible expert testimony after considering “the totality of the circumstances,” an approach that is far more likely
than ours to confuse trial courts about the standard that they must apply in determining whether to admit expert
testimony on eyewitness identifications. Indeed, under the concurring justice's proposed approach, even after all of
the Porter requirements for the admissibility of expert scientific testimony have been fully satisfied, the trial court then
would have to consider the “totality of the circumstances” to decide whether to admit the testimony. Such an approach
would impose an unprecedented distortion on the law of scientific evidence in this state, subjecting expert testimony
on eyewitness identifications to an additional tier of review beyond the Porter test, a tier of review to which the law
subjects no other variety of scientific evidence. To the extent that the concurring justice does not in fact propose to
change the law of scientific evidence but instead merely means to observe that, under “Connecticut's existing legal
framework for the admission of relevant evidence”; footnote 12 of the concurring opinion; the trial court already has the
discretion to exclude relevant expert testimony “on the ground of undue delay, waste of time, needless presentation of
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cumulative evidence or jury confusion”; id.; we wholly agree with everything that the concurring justice says. Nothing in
this opinion should be construed as depriving the trial court of its existing discretion to exclude relevant expert testimony
on such grounds, notwithstanding the concurring justice's contrary assertion that we fail to “acknowledg[e] that [a] trial
court ... may exclude relevant evidence under certain circumstances and in the exercise of its discretion.” Id. If the
concurring justice means to do no more than sing a paean to § 4–3 of the Connecticut Code of Evidence, then we
gladly lend our voices. See Connecticut Code of Evidence § 4–3 (“[r]elevant evidence may be excluded if its probative
value is outweighed by the danger of unfair prejudice or surprise, confusion of the issues, or misleading the jury, or by
considerations of undue delay, waste of time or needless presentation of cumulative evidence”).


50 The reason for the late discovery and disclosure of the video recording does not appear in the record.


51 Defense counsel contended that the video recording would have been useful in cross-examining the eyewitnesses
previously identified in this opinion, as well as Frederick Barrett, who described the shooter of Williams and Ross
as wearing dark clothing, Kathleen Barrett, who described the shooter as possibly wearing “something light,” Sandra
Donahue, who saw the defendant at the bar on the night of the shooting but could not describe what he was wearing,
Niko Psysk, who described the defendant as wearing “a hooded sweatshirt” at the bar, Catrice Williams, who testified that
the defendant was wearing a black or navy “bubble coat” at the bar, and various witnesses who had given inconsistent
testimony about the hairstyles of the defendant and the shooter and about whether the shooter had worn a cast on his arm.


52 Defense counsel argued before the trial court that he would have asked the eyewitnesses whether the defendant's
appearance in the video recording was consistent with what they had observed on the night of the shootings. As the
defendant recognizes, it is quite possible that the witnesses would have responded affirmatively and explained the
apparent discrepancies. For example, Olivero testified that the defendant had been wearing light blue sweatpants, a
white tee shirt, and a black or dark blue bomber jacket. Although the still photographs from the video recording seem to
show that the defendant had been wearing blue jeans and a dark jacket, the blue jeans were baggy and appeared to
have worn areas that were light in color. In addition, one of the photographs appears to show the collar of a light colored
tee shirt under the dark jacket. Moreover, there is no guarantee that the police officers or Lang would have conceded on
cross-examination that the police officers had shared information with Lang from the video recording. If they had denied
that that was the case, the defense would have succeeded only in emphasizing that Lang's description of the person
who shot Robinson as wearing a “black quilted jacket, possibly North Face,” was entirely consistent with the defendant's
appearance on the video recording.


1 As the majority notes, the threshold reliability and relevance requirements that are applied to the admission of expert
testimony generally are: “(1) the witness has a special skill or knowledge directly applicable to a matter in issue, (2) that
skill or knowledge is not common to the average person, and (3) the testimony would be helpful to the court or jury in
considering the issues.” (Internal quotation marks omitted.) State v. Beavers, 290 Conn. 386, 414, 963 A.2d 956 (2009).
When scientific evidence forms the basis for an expert's opinion, however, the court must conduct a validity assessment
to ensure reliability under State v. Porter, 241 Conn. 57, 68, 698 A.2d 739 (1997), cert. denied, 523 U.S. 1058, 118 S.Ct.
1384, 140 L.Ed.2d 645 (1998), which requires, inter alia, that the scientific testimony be derived from, and based on, a
scientifically reliable methodology. See id. at 61, 68, 698 A.2d 739.


2 I fully agree with the majority's analysis in part II of the opinion regarding the defendant's motion for a mistrial.


3 The majority claims that my characterization of Perry as endorsing a “more balanced approach” is inaccurate because the
question before the court was not the comparative value of the various methods of challenging the accuracy of eyewitness
identification testimony. See footnote 31 of the majority opinion. The majority, however, misses my point. In describing the
various methods as “safeguards built into our adversary system,” the court in Perry recognized that, when considered as a
group, such methods are sufficient to bring the jury's attention to the potential unreliability of eyewitness identifications and
to guard against an unfair trial. Perry v. New Hampshire, supra, 132 S.Ct. at 728 (stating that “other safeguards built into
our adversary system ... caution juries against placing undue weight on eyewitness testimony of questionable reliability”).
Thus, the court concluded that, because many of these safeguards were at work in the petitioner's trial, including defense
counsel's opening argument, her highly effective cross-examination of the eyewitness, her focus on the weaknesses of
the eyewitness' testimony during cross-examination, and the trial court's instructions to the jury, the introduction of the
eyewitness testimony in that case did not render the trial fundamentally unfair. Id. at 729–30. I maintain that this is a more
balanced approach than that adopted by the majority because the majority not only diminishes the importance of cross-
examination and closing argument but portrays them as uniformly ineffective. The majority's approach is thus completely
at odds with the United States Supreme Court's express recognition of cross-examination, opening and closing argument
and jury instructions as effective methods for challenging the reliability of eyewitness identifications, both as a matter
of general principle and in the case before it. Moreover, even if the court had considered the comparative value of the
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various methods and deemed one or more methods superior to the others, its unequivocal recognition that each has
value is in diametric opposition to the conclusion of the majority in the present case.


4 The majority states in another part of its opinion that a rule that does not permit a defendant to adduce relevant expert
testimony on the fallibility of eyewitness identifications, in the absence of an “adequate substitute,” such as “focused”
jury instructions, “would unfairly restrict the defendant's opportunity to mount a defense”; text accompanying footnote 44
of the majority opinion; and “would impermissibly infringe on a defendant's constitutionally protected right to present a
defense.” Footnote 44 of the majority opinion, citing Patterson v. United States, 37 A.3d 230, 250 (D.C.2012) (Glickman,
J., concurring in the result), and Holmes v. South Carolina, 547 U.S. 319, 321, 330, 126 S.Ct. 1727, 164 L.Ed.2d 503
(2006). The cases that the majority cites in support of this conclusion, however, are inapposite. In Holmes, the issue
regarding the defendant's constitutional rights had nothing to do with the admissibility of expert testimony on eyewitness
identifications but with the applicability of an evidentiary rule precluding the admission of evidence of a third party's guilt
when the prosecution had introduced forensic evidence that, if believed, strongly supported the defendant's guilt. Holmes
v. South Carolina, supra, at 321, 126 S.Ct. 1727. The majority's reliance on comments made by the concurring judge in
Patterson is also misplaced because the court in Patterson expressly rejected them. The concurring judge stated that “a
rule of evidence permitting the trial judge to bar a defendant from introducing relevant and otherwise admissible expert
testimony [on the fallibility of eyewitness identification testimony] merely because the judge perceives the prosecution's
proffered opposing evidence to be strong would raise a serious constitutional question” concerning “the defendant's ...
right to a meaningful opportunity to present a complete defense.” Patterson v. United States, supra, at 250 (Glickman, J.,
concurring in the result). The majority in Patterson, however, determined that “[r]ulings excluding (or admitting) evidence
ordinarily are within the ambit of the trial court's discretion and are subject to review only for abuse of that discretion
under the ... standard of harmlessness.... It is the rare case in which a trial court's application of a rule of evidence is so
erroneous and unfair as to deprive a defendant of a meaningful opportunity to present a complete defense....


“[A] defendant must demonstrate that the excluded evidence was important to his defense in order to show that the
error was of constitutional magnitude.... [I]t must be reasonably probable (and not merely possible) that the jury would
have harbored a reasonable doubt regarding the defendant's guilt if the evidence had [been admitted].... This standard
is less demanding than the preponderance-of-the-evidence test.... The question is not whether the defendant would
more likely than not have received a different verdict with the evidence, but whether in its absence he received a
fair trial, understood as a trial resulting in a verdict worthy of confidence.” (Citations omitted; internal quotation marks
omitted.) Id. at 240–41. The majority in Patterson then determined that the defendant had not been denied a meaningful
opportunity to present a defense because other defense witnesses had presented strong, corroborating evidence of
his innocence, the trial court had not prevented the defense from arguing that the eyewitness had misidentified him,
defense counsel had conducted ample cross-examination of the eyewitness during which her ability to observe the face
of her assailant was questioned, and defense counsel had argued, during closing argument, that stranger identification
was less reliable and that the eyewitness did not have enough time to observe the defendant because he had been
focusing on the gun. Id. at 241. The majority thus concluded: “We find it highly probable that the trial court's ruling did
not influence the jury's verdict; we see no reasonable probability that the expert's testimony would have engendered
an otherwise-nonexistent reasonable doubt of [the defendant's] guilt in the [jurors'] minds.” (Internal quotation marks
omitted.) Id. Accordingly, it is the reasoning of the majority in Patterson for which that case should be cited, not the
reasoning of the concurring judge, which was rejected by the majority and has no persuasive value.


5 Just as experts are not allowed to intrude on the province of the jury by vouching for the credibility of witnesses, this
court should not prevent trial courts from exercising their discretion to exclude expert testimony that might challenge the
credibility of a witness on a basis on which the jury does not need assistance in exercising its duty as the fact finder.
See State v. Iban C., 275 Conn. 624, 634, 881 A.2d 1005 (2005) (“[e]xpert witnesses cannot be permitted to invade the
province of the jury by testifying as to the credibility of a particular witness or the truthfulness of a particular witness'
claims”).


6 The majority disagrees in principle with this conclusion yet appears to agree that uncontested DNA evidence would
render expert testimony unnecessary, which merely proves my point that trial courts should be allowed to consider strong
corroborating evidence when deciding whether to admit expert testimony, as is the case in many other jurisdictions. See
footnote 44 of the majority opinion. The majority also concludes that trial courts should not be allowed to consider strong
corroborating evidence of a defendant's guilt because “the law of evidence does not grant trial courts the liberty to decide
what evidence is admissible based, either in whole or in part, on the strength of the state's case.” (Emphasis in original.)
Id. I do not suggest, however, that trial courts should be allowed to decide whether expert testimony is admissible on
the basis of the strength of the state's case; rather, trial courts should decide that issue on the basis of whether the
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evidence would be helpful to the jury. See Sullivan v. Metro–North Commuter Railroad Co., 292 Conn. 150, 158, 971
A.2d 676 (2009) (“[e]xpert testimony should be admitted when ... the testimony would be helpful to the court or jury in
considering the issues” [internal quotation marks omitted] ); see also Conn.Code Evid. § 4–3 (“[r]elevant evidence may
be excluded if its probative value is outweighed by the danger of ... undue delay, waste of time or needless presentation
of cumulative evidence”). Thus, if the jury has been apprised of the potential unreliability of the eyewitness testimony by
means of a thorough cross-examination of the witness, an effective opening or closing argument and jury instructions
that address potential weaknesses in the eyewitness identification, as was the case in Perry v. New Hampshire, supra,
132 S.Ct. at 729–30, and if there is also strong corroborating evidence of the defendant's guilt, expert testimony would
not necessarily be helpful because it could lead to a “battle of the experts,” confuse the jury and waste valuable time and
judicial resources. Viewed from this standpoint, allowing trial courts to consider strong corroborating evidence is entirely
consistent with their discretion to exclude relevant evidence that would not be helpful to the jury. See footnote 12 of this
opinion. In fact, the majority agrees that, to the extent I mean to “sing a paean to ... the Connecticut Code of Evidence,
then we gladly lend our voices.” Footnote 49 of the majority opinion. Accordingly, the majority ties itself up in inexplicable
knots in attempting to explain its position while straining to refute mine.


7 The majority disagrees with this conclusion on three grounds. See footnote 43 of the majority opinion. First, it claims
that I mischaracterize the basis for Morgan's testimony and give the “inaccurate impression” that the testimony “would
have [been based] exclusively on Morgan's own research, when in fact it is undisputed that Morgan was qualified to
testify on the basis of his general expertise on the science of eyewitness identifications.” Id. The transcript, however,
clearly establishes that, far from testifying in a vacuum on the “general” science of eyewitness identifications, Morgan
planned and was expected to testify on his studies with military personnel. This is clear from the trial court's repeated
questions to Morgan regarding why his studies would be relevant and helpful to the jury in understanding the experience
of the witness in the present case, who observed the shooting at close range while inside the bar. Indeed, the trial
court specifically asked Morgan: “If it's relevant, why can't I tell them that? Why can't I give an instruction on that rather
than ... your telling them about studies of military survival people?” Morgan did not dispute the court's characterization
of his proffered testimony. Moreover, to the extent the majority suggests that the court could have precluded Morgan
from testifying about his military studies and allowed him to testify about “everything else”; footnote 43 of the majority
opinion; defense counsel did not request that Morgan be limited to testifying about scientific findings unrelated to his
military studies following the trial court's ruling. In addition, the majority fails to recognize that the military studies were
inextricably tied to Morgan's qualifications as an expert witness and necessarily would have been brought to light when
those qualifications were established. Thus, it is the majority that distorts the issue by suggesting that Morgan would not
have testified about his studies involving military personnel. Finally, even if Morgan also had testified regarding scientific
findings from other sources, it was well within the trial court's discretion to conclude that his testimony, as a whole,
would have been confusing to the jury, especially in light of Morgan's concession that there was no scientific evidence
establishing that the concept of retrofitting was not within the common knowledge of the jurors.


The majority also claims that I rely on “outdated assumptions about the efficacy of the traditional methods of challenging
eyewitness identifications....” Id. I disagree for the reasons previously stated. See footnote 3 of this opinion. The United
States Supreme Court in Perry recently reaffirmed in clear and unambiguous language the value of cross-examination,
opening and closing argument and jury instructions as a means of bringing the potential inaccuracy of eyewitness
identifications to the attention of the jury, especially when all three methods are used in combination and thus have a
reinforcing effect. See Perry v. New Hampshire, supra, 132 S.Ct. at 728–30.
Third, the majority claims that my view regarding the positive value of cross-examination and closing argument is “at
odds” with my conclusion that trial courts should be encouraged to give focused jury instructions in all cases involving
eyewitness identifications. Footnote 43 of the majority opinion. The majority, however, is unable to appreciate that
a totality of the circumstances approach recognizes the multiple ways in which parties and the court may address
reliability issues and that merely because the trial court gives focused jury instructions does not mean that other
methods do not also have value in informing the jury or reinforcing the information given to the jury in the trial court's
instructions. Accordingly, none of the grounds on which the majority disagrees with my analysis is persuasive.


8 Defense counsel argued as follows: “Now, eyewitness identification testimony—obviously, when you get into the jury
deliberation room, you're going to have to think about that and talk about it. We know, I believe, that our brains, our
memories, don't work like camcorders or video cassette recorders because, if they did, we probably all would have gotten
[100] percent in geometry because you could then put the camcorder on the data, when you're given the test, replay it,
and you'd get everything correct. Our brains simply don't work that way.
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“The way our brains work is you have to form what you see, and the circumstances under which you form are very
important—whether you're under a lot of stress, how much time you have. Secondly, after you get that memory, you'll
store it in your mind until you have to ... recall it; that's another stage. While you're storing it, things that happen are
very important, like media, like a picture in the newspaper, like a photograph of someone in the newspaper.
“In between the time that you've created a memory and when you're asked to recall what you saw, what happens in
between that time is very important and really very critical in this case, in particular with this eyewitness testimony
because, when all three of the eyewitnesses—Scott Lang, Lashon Baldwin, and Jackie Gomez—were called, when
they were asked by the police to recall, they all referred to the newspaper article [in] The New London Day.
“The judge is going to charge you about the law on this, and, in your deliberations, it's going to be very important for
you to listen closely. I believe he's going to charge you that stress during an incident when a weapon is used may
impact on [identification]; that's the law that you should consider.
“Secondly, postevent information such as media coverage—that identification may be affected by posted information
such as media coverage, that, certainly, your identification may or may not reflect on accuracy, so you need to consider
all that.
“I'm going to [go] through them one at a time.... Lang was in [the bar at which the shooting occurred], and a traumatic
and stressful event occurred. There was a shooting, and he wanted to get out of there as fast as he could. It happened
in a matter of seconds. There was stress, he had been drinking a little bit; we don't know how much. That happens
on October 8 [2004].
“While that memory or what he saw is in his brain, The New London Day publishes this article ... ‘New London Man
Suspect in Bank Street Bar.’ They put a photograph of [the defendant] in the newspaper, and they say the police want
him. That's not like a photo[graphic] lineup. It's highly suggestive that [the defendant]—when you read this in the paper
—that [the defendant] is the guy that did this.
“So that's what happens while the memory is in ... Lang's brain, and he's storing it there. When he's asked to recall it by
the police on October 19, he says, ‘I recognize the guy in the paper as the guy I saw fire the gun.’ So his identification
is tainted by that fact alone; that's our position.
“Secondly, [there are] other problems with his testimony, and I'll go through them briefly. Was he really honest as a
witness? I asked him if he had a drinking problem in 2003 and 2005, kind of before the event and after this incident.
He said ‘no, I didn't have a drinking problem in 2003.’ Well, the document that was introduced into evidence showed
that he had been [an] inpatient for five days in 2003, and when I showed him that, he said he had a driving problem or
something. I don't know, if you have to go inpatient, I think it's a little bit more than a driving problem.
“On this little draft that ... Lang made when he gave the statement, he's wrong about the doors if you believe the state
police detective ... and that's why I asked him that question, ‘which way do the doors go.’ I think, after looking at the
video, [the detective] said they swing in and they don't swing out, so Lang was a little bit wrong on that little issue.
“As [the prosecutor] said, two people—[a physician at the hospital where the victim was taken and one of the responding
officers]—said there was no stipple on [the victim's] wound, and Lang said that the gun had to be between one and
two feet [from the victim]. So that's a little thing, but, again, it's not consistent. If the gun was within one or two feet,
there would be stipple.
“I think, aside from the newspaper article, that affects your recollection. Lang said that the shooter went out the back
door, and nobody testified that they saw [the defendant] go out the back door. [Lang] also said that the shooter had a
purpose, a real purpose. I don't know if you picked up on that, but his statement is actually in evidence and you can
read it. He said, ‘[w]hat really struck me that night was his intentions, the shooter. This guy came right in, shoved me
out of the way, and shot this guy right in the face. There was no hesitation, no indecision. He just walked right up to
him and shot him in the face.’
“That, from our position, is completely inconsistent. I mean, it's consistent with someone who has a motive to shoot
[the victim] for some reason, but it's completely inconsistent with someone who doesn't have a motive. So, I mean,
you can read that and maybe infer that whoever did the shooting had a motive, but we don't know about a motive in
this trial based on the evidence.”


9 The court's full instruction was as follows: “With respect to any of the crimes charged, the state must prove beyond a
reasonable doubt that the defendant is the person who committed the alleged crime being considered. Identification is
an essential element of any crime charged. Identification is a question of fact for you to decide, taking into consideration
all of the evidence. The identification of the defendant by a single witness as the one involved in the commission of a
crime is in and of itself sufficient to justify a conviction provided that you are satisfied beyond a reasonable doubt of the
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identity of the defendant as the one who committed the crime in question as well as all of the other essential elements
of that alleged crime.


“You should consider all the facts and circumstances which existed at the time of the observation of the perpetrator.
The value of identification testimony depends upon the opportunity and ability of the witness to observe the perpetrator
at the time of the event and to make an accurate identification later.
“In appraising identification testimony, you should take into account whether the witness had adequate opportunity to
observe the perpetrator. This may be affected by such matters as the length of time available to make the observation,
the distance between the witness and the perpetrator, the lighting conditions at the time of the offense, whether the
witness had known or seen the person in the past, and whether anything distracted the attention of the witness.
“You should also consider a witness' physical and emotional condition, such as stress during an incident where a
weapon was used, since that may impact on the reliability of an identification. That identification may be affected
by postevent information, such as media coverage, talking to or listening to others about who was the perpetrator,
that memory can change over time and that the level of certainty indicated by a person may not always reflect a
corresponding level of accuracy of [the] identification.
“In short, you must consider the totality of the circumstances affecting the identification of the defendant as the
perpetrator of the alleged crime that you are considering. Remember, you must be satisfied beyond a reasonable doubt
of the identity of the defendant as the one who committed the alleged crime being considered as well as all other
essential elements of that alleged crime.”


10 The court was able to consider what amounted to the entire evidentiary record at the Porter hearing. The only matters
considered after the hearing and before the court instructed the jury were the defendant's motion for a mistrial and the
minor testimony of Detective Keith Crandall, a witness for the state who was briefly queried regarding a form prepared in
conjunction with a statement that he had taken from another witness at police headquarters in New London. Following
that testimony, the defendant exercised his constitutional right not to testify and called no witnesses.


11 The majority states that a defendant who seeks to introduce expert testimony, even on one or more variables that satisfy
the Porter requirement that the proffered testimony must be based on scientifically valid methodology, “must satisfy the
trial court that the witness is qualified to testify as an expert and that the proffered testimony is relevant to a disputed issue
in the case, such that the testimony will assist the jury in resolving that issue.” The majority, however, did not examine
the trial court's reasoning to determine whether it properly concluded that Morgan's studies on military personnel did not
satisfy the reliability and relevance requirements applicable to scientific studies and that it would not have been helpful
to the jury.


12 The majority contends that I confuse the standard for harmless error analysis with the standard for evidentiary
admissibility, which focuses on whether the evidence is relevant, and that I “would effectively collapse these two standards
by permitting a trial court to exclude otherwise admissible expert testimony after considering ‘the totality of circumstances,’
” which would function as “an additional tier of review beyond the Porter test....” Footnote 49 of the majority opinion. The
majority continues to misunderstand my analysis and adopts a position that is clearly inconsistent with Perry because
it focuses exclusively on the principle that relevant evidence is admissible without acknowledging that the trial court
nonetheless may exclude relevant evidence under certain circumstances and in the exercise of its discretion.


As previously noted in this opinion, as well as in the text of the majority opinion, the test for the admission of expert
testimony requires, inter alia, a determination that “the testimony would be helpful to the court or jury in considering
the issues.” (Internal quotation marks omitted.) Sullivan v. Metro–North Commuter Railroad Co., supra, 292 Conn. at
158, 971 A.2d 676; see also Conn.Code Evid. § 7–2 (“[a] witness qualified as an expert ... may testify in the form of
an opinion or otherwise concerning scientific, technical or other specialized knowledge, if the testimony will assist the
trier of fact in understanding the evidence” [emphasis added] ). If the trial court determines that the proffered testimony
would not be helpful to the jury, the testimony may be excluded. Section 4–3 of the Connecticut Code of Evidence
further recognizes the trial court's authority to exclude relevant evidence when its probative value is outweighed by
factors such as confusion of the issues or its tendency to mislead the jury; e.g., Farrell v. St. Vincent's Hospital, 203
Conn. 554, 563, 525 A.2d 954 (1987); or by considerations of undue delay, waste of time or needless presentation of
cumulative evidence. See, e.g., State v. Parris, 219 Conn. 283, 293, 592 A.2d 943 (1991); State v. DeMatteo, 186 Conn.
696, 702–703, 443 A.2d 915 (1982); Hydro–Centrifugals, Inc. v. Crawford Laundry Co., 110 Conn. 49, 54–55, 147 A.
31 (1929). “Appellate courts wisely have reposed in the trial court considerable discretion in applying this balancing
test. Unless there is a clear abuse of this discretion, no error is committed.” (Internal quotation marks omitted.) Farrell
v. St. Vincent's Hospital, supra, at 563, 525 A.2d 954. Moreover, trial courts exercise this discretion in weighing and
balancing the factors that affect the possible inadmissibility of relevant evidence on a daily basis.
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In addition, other jurisdictions and commentators have noted that expert testimony may increase the length and cost
of trials by producing a “battle of the experts” that is confusing instead of helpful to the jury. (Internal quotation marks
omitted.) C. Sheehan, supra, at 52 B.C. L.Rev. 675; see, e.g., State v. Henderson, supra, 208 N.J. at 298, 27 A.3d 872.
Accordingly, when a trial court applies a totality of the circumstances analysis and determines that other methods have
been sufficient to bring the potential unreliability of an eyewitness identification to the attention of the jury, it acts well
within its discretion in precluding expert testimony on the ground of undue delay, waste of time, needless presentation
of cumulative evidence or jury confusion. Such grounds lie wholly within Connecticut's existing legal framework for the
admission of relevant evidence and have nothing to do with the standard for harmless error analysis, pursuant to which
a trial court reviews the record to determine whether the exclusion of otherwise admissible evidence probably affected
the verdict. See, e.g., State v. Orr, 291 Conn. 642, 663, 969 A.2d 750 (2009). Consequently, the majority's claim that
a totality of the circumstances approach “would impose an unprecedented distortion on the law of scientific evidence
in this state, subjecting expert testimony on eyewitness identifications to an additional tier of review beyond the Porter
test”; footnote 49 of the majority opinion; is based on a gross misunderstanding of Connecticut law.
To the extent the majority also claims that my suggestion that trial courts should be encouraged to give focused jury
instructions in all cases in which the reliability of an eyewitness identification has become an issue is “an implicit
acknowledgment that juries always should be presumed to be ignorant of the key scientific facts pertaining to the
fallibility of eyewitness identifications ... that cross-examination and closing argument do not suffice to bring to light,”
I strongly disagree. Footnote 32 of the majority opinion. Trial courts have discretion to determine, on the basis of the
evidence, whether the proffered testimony is within the common knowledge of the jurors and whether to give a focused
jury instruction in lieu of expert testimony because a trial judge is a figure of authority and is in a position to give
instructions that are neutral, cost-free, avoid the possible confusion “created by dueling experts,” and “eliminate the
risk of an expert invading the jury's role or opining on an eyewitness' credibility.” State v. Henderson, supra, 208 N.J.
at 298, 27 A.3d 872. The fact that I would encourage focused jury instructions in such cases merely suggests that jury
instructions are the best method, but not the only method, for bringing the unreliability of an eyewitness identification
to the attention of the jury.


13 The strong corroborating evidence on which the majority relies was that several witnesses who knew the defendant placed
him near the bar shortly before the shooting, another eyewitness previously acquainted with the defendant identified him
as the shooter, the gun used in the shooting was used in two other shootings by the defendant a short time later, the
defendant fled to New York on the day of the shootings, and the defendant did not deny his involvement in the shooting.
The majority also notes that “defense counsel introduced into evidence still photographs taken from a video recording
depicting the defendant several hours before the shootings that were entirely consistent with [the eyewitness'] description
of [the shooter] as wearing ‘a black quilted jacket, possibly North Face.’ ” Footnote 47 of the majority opinion.


End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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Synopsis
Background: Defendant was convicted in the Superior
Court, Law Division, Camden County, of reckless
manslaughter, aggravated assault, and three weapons
offenses. He appealed. The Superior Court, Appellate
Division, 397 N.J.Super. 398, 937 A.2d 988, reversed
and remanded for a new Wade hearing on whether
an eyewitness identification was reliable despite an
identification procedure that was presumed to be
impermissibly suggestive. The state filed a petition for
certification, which was granted. The Supreme Court, 209
N.J. 507, 39 A.3d 147, 2009 WL 510409, remanded to the
trial court for a plenary hearing to decide whether the
assumptions and other factors reflected in the two-part
Manson/Madison test for the admissibility of eyewitness-
identification evidence remained valid.


Holdings: On return from remand, the Supreme Court
held that:


[1] Manson/Madison test would be revised based on
scientific evidence presented on remand;


[2] a jury instruction on cross-racial identification should
be given whenever cross-racial identification is in issue at
trial, abrogating State v. Cromedy, 158 N.J. 112, 727 A.2d
457; and


[3] new rule of law set forth in the decision to revise the
Manson/ Madison test would be applied to future cases
only except for defendant and another defendant in a
companion case.


Affirmed as modified and remanded.
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In the thirty-four years since the United States Supreme
Court announced a test for the admission of eyewitness
identification evidence, which New Jersey adopted soon
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after, a vast body of scientific research about human
memory has emerged. That body of work casts doubt
on some commonly held views relating to memory. It
also calls into question the vitality of the current legal
framework for analyzing the reliability of eyewitness
identifications. See Manson v. Brathwaite, 432 U.S. 98, 97
S.Ct. 2243, 53 L.Ed.2d 140 (1977); State v. Madison, 109
N.J. 223, 536 A.2d 254 (1988).


In this case, defendant claims that an eyewitness
mistakenly identified him as an accomplice to a murder.
Defendant argues that the identification was not reliable
because the officers investigating the case intervened
during the identification process and unduly influenced
the eyewitness. After a pretrial hearing, the trial court
found that the officers' behavior was not impermissibly
suggestive and admitted the evidence. The Appellate
Division reversed. It held that the officers' actions were
presumptively suggestive because they violated guidelines
issued by the Attorney General in 2001 for conducting
identification procedures.


After granting certification and hearing oral argument,
we remanded the case and appointed a Special Master
to evaluate scientific and other evidence about eyewitness
identifications. The Special Master presided over a
hearing that probed testimony by seven experts and
produced more than 2,000 pages of transcripts *218
along with hundreds of scientific studies. He later issued
an extensive and very fine report, much of which we adopt.


We find that the scientific evidence considered at
the remand hearing is reliable. That evidence offers
convincing proof that the current test for evaluating
the trustworthiness of eyewitness identifications should
be revised. Study after study revealed a troubling
lack of reliability in eyewitness identifications. From
social science research to the review of actual **878
police lineups, from laboratory experiments to DNA
exonerations, the record proves that the possibility of
mistaken identification is real. Indeed, it is now widely
known that eyewitness misidentification is the leading
cause of wrongful convictions across the country.


We are convinced from the scientific evidence in the
record that memory is malleable, and that an array
of variables can affect and dilute memory and lead to
misidentifications. Those factors include system variables
like lineup procedures, which are within the control of


the criminal justice system, and estimator variables like
lighting conditions or the presence of a weapon, over
which the legal system has no control. To its credit, the
Attorney General's Office incorporated scientific research
on system variables into the guidelines it issued in 2001
to improve eyewitness identification procedures. We now
review both sets of variables in detail to evaluate the
current Manson/ Madison test.


In the end, we conclude that the current standard for
assessing eyewitness identification evidence does not fully
meet its goals. It does not offer an adequate measure
for reliability or sufficiently deter inappropriate police
conduct. It also overstates the jury's inherent ability to
evaluate evidence offered by eyewitnesses who honestly
believe their testimony is accurate.


Two principal steps are needed to remedy those concerns.
First, when defendants can show some evidence of
suggestiveness, all relevant system and estimator variables
should be explored at pretrial hearings. A trial court
can end the hearing at any time, however, if the court
concludes from the testimony that defendant's threshold
allegation of suggestiveness is groundless. Otherwise,
*219  the trial judge should weigh both sets of variables


to decide if the evidence is admissible.


Up until now, courts have only considered estimator
variables if there was a finding of impermissibly suggestive
police conduct. In adopting this broader approach, we
decline to order pretrial hearings in every case, as
opposed to cases in which there is some evidence of
suggestiveness. We also reject a bright-line rule that would
require suppression of reliable evidence any time a law
enforcement officer missteps.


Second, the court system should develop enhanced jury
charges on eyewitness identification for trial judges to use.
We anticipate that identification evidence will continue
to be admitted in the vast majority of cases. To help
jurors weigh that evidence, they must be told about
relevant factors and their effect on reliability. To that
end, we have asked the Criminal Practice Committee
and the Committee on Model Criminal Jury Charges to
draft proposed revisions to the current model charge on
eyewitness identification and address various system and
estimator variables. With the use of more focused jury
charges on those issues, there will be less need to call expert
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witnesses at trial. Trial courts will still have discretion to
admit expert testimony when warranted.


The factors that both judges and juries will consider are
not etched in stone. We expect that the scientific research
underlying them will continue to evolve, as it has in the
more than thirty years since Manson. For the same reason,
police departments are not prevented from improving
their practices as we learn more about variables that affect
memory. New approaches, though, must be based on
reliable scientific evidence that experts generally accept.


The changes outlined in this decision are significant
because eyewitness identifications **879  bear directly on
guilt or innocence. At stake is the very integrity of the
criminal justice system and the courts' ability to conduct
fair trials. Ultimately, we believe that the framework
described below will both protect the rights of *220
defendants, by minimizing the risk of misidentification,
and enable the State to introduce vital evidence.


The revised principles in this decision will apply purely
prospectively except for defendant Larry Henderson and
defendant Cecilia Chen, the subject of a companion case
also decided today. See State v. Chen, 207 N.J. 404, 25
A.3d 256 (2011). We remand defendant Henderson's case
for a new pretrial hearing consistent with this opinion
to determine the admissibility of the eyewitness evidence
introduced at his trial.


II. Facts and Procedural History


A. Facts


In the early morning hours of January 1, 2003, Rodney
Harper was shot to death in an apartment in Camden.
James Womble witnessed the murder but did not speak
with the police until they approached him ten days later.


Womble and Harper were acquaintances who
occasionally socialized at the apartment of Womble's
girlfriend, Vivian Williams. On the night of the murder,
Womble and Williams brought in the New Year in
Williams' apartment by drinking wine and champagne and
smoking crack cocaine. Harper had started the evening
with them but left at around 10:15 p.m. Williams also left
roughly three hours later, leaving Womble alone in the
apartment until Harper rejoined him at 2:00 to 2:30 a.m.


Soon after Harper returned, two men forcefully entered
the apartment. Womble knew one of them, co-defendant
George Clark, who had come to collect $160 from Harper.
The other man was a stranger to Womble.


While Harper and Clark went to a different room,
the stranger pointed a gun at Womble and told him,
“Don't move, stay right here, you're not involved in
this.” He remained with the stranger in a small, narrow,
dark hallway. Womble testified that he “got a look
at” the stranger, but not “a real good look.” Womble
also described the gun pointed at his torso as a dark
semiautomatic.


*221  Meanwhile, Womble overheard Clark and Harper
argue over money in the other room. At one point, Harper
said, “do what you got to do,” after which Womble heard
a gunshot. Womble then walked into the room, saw Clark
holding a handgun, offered to get Clark the $160, and
urged him not to shoot Harper again. As Clark left, he
warned Womble, “Don't rat me out, I know where you
live.”


Harper died from the gunshot wound to his chest on
January 10, 2003. Camden County Detective Luis Ruiz
and Investigator Randall MacNair were assigned to
investigate the homicide, and they interviewed Womble
the next day. Initially, Womble told the police that he was
in the apartment when he heard two gunshots outside,
that he left to look for Harper, and that he found Harper
slumped over in his car in a nearby parking lot, where
Harper said he had been shot by two men he did not know.


The next day, the officers confronted Womble about
inconsistencies in his story. Womble claimed that they also
threatened to charge him in connection with the murder.
Womble then decided to “come clean.” He admitted that
he lied at first because he did not want to “rat” out anyone
and “didn't want to get involved” out of fear of retaliation
against his elderly father. Womble led the investigators to
**880  Clark, who eventually gave a statement about his


involvement and identified the person who accompanied
him as defendant Larry Henderson.


The officers had Womble view a photographic array
on January 14, 2003. That event lies at the heart of
this decision and is discussed in greater detail below.
Ultimately, Womble identified defendant from the array,
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and Investigator MacNair prepared a warrant for his
arrest. Upon arrest, defendant admitted to the police that
he had accompanied Clark to the apartment where Harper
was killed, and heard a gunshot while waiting in the
hallway. But defendant denied witnessing or participating
in the shooting.


A grand jury in Camden County returned an indictment
charging Henderson and Clark with the following
offenses: first-degree *222  murder, N.J.S.A. 2C:11–3(a)
(1) or (2); second-degree possession of a firearm for
an unlawful purpose, N.J.S.A. 2C:39–4(a); fourth-degree
aggravated assault, N.J.S.A. 2C:12–1(b)(4); third-degree
unlawful possession of a weapon, N.J.S.A. 2C:39–5(b);
and possession of a weapon having been convicted of a
prior offense, N.J.S.A. 2C:39–7(a) (Henderson) and –7(b)
(Clark).


B. Photo Identification and Wade Hearing


As noted above, Womble reviewed a photo array at the
Prosecutor's Office on January 14, 2003, and identified
defendant as his assailant. The trial court conducted a


pretrial Wade 1  hearing to determine the admissibility
of that identification. Investigator MacNair, Detective
Ruiz, and Womble all testified at the hearing. Cherry Hill
Detective Thomas Weber also testified.


Detective Weber conducted the identification procedure
because, consistent with guidelines issued by the Attorney
General, he was not a primary investigator in the case.
See Office of the Attorney Gen., N.J. Dep't of Law and
Pub. Safety, Attorney General Guidelines for Preparing
and Conducting Photo and Live Lineup Identification
Procedures 1 (2001) (Attorney General Guidelines or
Guidelines). According to the Guidelines, discussed in
detail below, primary investigators should not administer
photo or live lineup identification procedures “to ensure
that inadvertent verbal cues or body language do not
impact on a witness.” Ibid.


Ruiz and MacNair gave Weber an array consisting
of seven “filler” photos and one photo of defendant
Henderson. The eight photos all depicted headshots of
African–American men between the ages of twenty-eight
and thirty-five, with short hair, goatees, and, according to
Weber, similar facial features. At the hearing, Weber was


not asked whether he knew which photograph depicted
the suspect. (Later at trial, he said he did not know.)


The identification procedure took place in an interview
room in the Prosecutor's Office. At first, Weber and
Womble were alone *223  in the room. Weber began by
reading the following instructions off a standard form:


In a moment, I will show you a number of photographs
one at a time. You may take as much time as you need
to look at each one of them. You should not conclude
that the person who committed the crime is in the group
merely because a group of photographs is being shown
to you. The person who committed the crime may or
may not be in the group, and the mere display of the
photographs is not meant to suggest that **881  our
office believes the person who committed the crime
is in one of the photographs. You are absolutely not
required to choose any of the photographs, and you
should feel not obligated to choose any one. The
photographs will be shown to you in random order. I
am not in any way trying to influence your decision by
the order of the pictures presented. Tell me immediately
if you recognize the person that committed the crime in
one of the photographs. All of the photographs will be
shown to you even if you select a photograph.


Please keep in mind that hairstyles, beards, and
mustaches are easily changed. People gain and lose
weight. Also, photographs do not always show the true
complexion of a person. It may be lighter or darker than
shown in the photograph. If you select a photograph,
please do not ask me whether I agree with or support
your selection. It is your choice alone that counts. Please
do not discuss whether you selected a photograph with
any other witness who may be asked to look at these
photographs.


To acknowledge that he understood the instructions,
Womble signed the form.


Detective Weber pre-numbered the eight photos, shuffled
them, and showed them to Womble one at a time. Womble
quickly eliminated five of the photos. He then reviewed
the remaining three, discounted one more, and said he
“wasn't 100 percent sure of the final two pictures.” At
the Wade hearing, Detective Weber recalled that Womble
“just shook his head a lot. He seemed indecisive.” But he
did not express any fear to Weber.
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Weber left the room with the photos and informed
MacNair and Ruiz that the witness had narrowed the
pictures to two but could not make a final identification.
MacNair and Ruiz testified at the hearing that they did
not know whether defendant's picture was among the
remaining two photos.


MacNair and Ruiz entered the interview room to speak
with Womble. According to MacNair's testimony at the
Wade hearing, he and Ruiz believed that Womble was
holding back—as he had *224  earlier in the investigation
—based on fear. Ruiz said Womble was “nervous, upset
about his father.”


In an effort to calm Womble, MacNair testified that he
“just told him to focus, to calm down, to relax and that any
type of protection that [he] would need, any threats against
[him] would be put to rest by the Police Department.” Ruiz
added, “just do what you have to do, and we'll be out of
here.” In response, according to MacNair, Womble said
he “could make [an] identification.”


MacNair and Ruiz then left the interview room. Ruiz
testified that the entire exchange lasted less than one
minute; Weber believed it took about five minutes. When
Weber returned to the room, he reshuffled the eight
photos and again displayed them to Womble sequentially.
This time, when Womble saw defendant's photo, he
slammed his hand on the table and exclaimed, “[t]hat's the
mother [- - - - - -] there.” From start to finish, the entire
process took fifteen minutes.


Womble did not recant his identification, but during the
Wade hearing he testified that he felt as though Detective
Weber was “nudging” him to choose defendant's photo,
and “that there was pressure” to make a choice.


After hearing the testimony, the trial court applied
the two-part Manson/ Madison test to evaluate the
admissibility of the eyewitness identification. See Manson,
supra, 432 U.S. at 114, 97 S.Ct. at 2253, 53 L.Ed.2d at
154; **882  Madison, supra, 109 N.J. at 232–33, 536 A.2d
254. The test requires courts to determine first if police
identification procedures were impermissibly suggestive;
if so, courts then weigh five reliability factors to decide
if the identification evidence is nonetheless admissible.
See Manson, supra, 432 U.S. at 114, 97 S.Ct. at 2253, 53
L.Ed.2d at 154; Madison, supra, 109 N.J. at 232–33, 536
A.2d 254.


The trial court first found that the photo display itself was
“a fair makeup.” Under the totality of the circumstances,
the judge concluded that the photo identification was
reliable. The court *225  found that there was “nothing
in this case that was improper, and certainly nothing that
was so suggestive as to result in a substantial likelihood
of misidentification at all.” The court also noted that
Womble displayed no doubts about identifying defendant
Henderson, that he had the opportunity to view defendant
at the crime scene, and that Womble fixed his attention on
defendant “because he had a gun on him.”


C. Trial


The following facts—relevant to Womble's identification
of defendant—were adduced at trial after the court
determined that the identification was admissible:
Womble smoked two bags of crack cocaine with his
girlfriend in the hours before the shooting; the two also
consumed one bottle of champagne and one bottle of
wine; the lighting was “pretty dark” in the hallway where
Womble and defendant interacted; defendant shoved
Womble during the incident; and Womble remembered
looking at the gun pointed at his chest. Womble also
admitted smoking about two bags of crack cocaine each
day from the time of the shooting until speaking with
police ten days later.


At trial, Womble elaborated on his state of mind during
the identification procedure. He testified that when he
first looked at the photo array, he did not see anyone
he recognized. As he explained, “[m]y mind was drawing
a blank ... so I just started eliminating photos.” To
make a final identification, Womble said that he “really
had to search deep.” He was nonetheless “sure” of the
identification.


Womble had no difficulty identifying defendant at trial
eighteen months later. From the witness stand, Womble
agreed that he had no doubt that defendant—the man in
the courtroom wearing “the white dress shirt”—“is the
man who held [him] at bay with a gun to [his] chest.”


Womble also testified that he discarded a shell casing from
the shooting at an intersection five or six blocks from the
apartment; he helped the police retrieve the casing ten
days later. No guns *226  or other physical evidence were
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introduced linking defendant to the casing or the crime
scene.


Neither Clark nor defendant testified at trial. The
primary evidence against defendant, thus, was Womble's
identification and Detective MacNair's testimony about


defendant's post-arrest statement. 2


At the close of trial on July 20, 2004, the court relied on
the existing model jury charge on eyewitness identification
and instructed the jury as follows:


[Y]ou should consider the observations and perceptions
on which the identification is based, and Womble's
ability to **883  make those observations and
perceptions. If you determine that his out-of-court
identification is not reliable, you may still consider
Womble's in-court identification of Gregory Clark
and Larry Henderson if you find that to be reliable.
However, unless the identification here in court resulted
from Womble's observations or perceptions of a
perpetrator during the commission of an offense rather
than being the product of an impression gained at an
out-of-court identification procedure such as a photo
lineup, it should be afforded no weight. The ultimate
issues of the trustworthiness of both in-court and out-
of-court identifications are for you, the jury to decide.


To decide whether the identification testimony is
sufficiently reliable evidence ... you may consider the
following factors:


First of all, Womble's opportunity to view the person
or persons who allegedly committed the offense at
the time of the offense; second, Womble's degree of
attention on the alleged perpetrator when he allegedly
observed the crime being committed; third, the accuracy
of any prior description of the perpetrator given [b]y
Womble; fourth, you should consider the fact that in
Womble's sworn taped statement of January 11th, 2003
to the police ..., Womble did not identify anyone as the
person or persons involved in the shooting of Rodney
Harper ....


Next, you should consider the degree of certainty,
if any, expressed by Womble in making the


identification.... 3


*227  You should also consider the length of
time between Womble's observation of the alleged
offense and his identification .... You should
consider any discrepancies or inconsistencies between
identifications ....


Next, the circumstances under which any out-of-
court identification was made including in this case
the evidence that during the showing to him of eight
photos by Detective Weber he did not identify Larry
Henderson when he first looked at them and later
identified Larry Henderson from one of those photos.


.... You may also consider any other factor based on
the evidence or lack of evidence in the case which you
consider relevant to your determination whether the
identification made by Womble is reliable or not.


Defendant did not object to the charge or ask for
any additional instructions related to the identification
evidence presented at trial.


On July 20, 2004, the jury acquitted defendant of
murder and aggravated manslaughter, and convicted
him of reckless manslaughter, N.J.S.A. 2C:11–4(b)(1),
aggravated assault, and two weapons charges. In a
bifurcated trial the next day, the jury convicted defendant
of the remaining firearms offense: possession by a
previously convicted person. The court sentenced him to
an aggregate eleven-year term of imprisonment, with a
period of parole ineligibility of almost six years under
the No Early Release Act, N.J.S.A. 2C:43–7.2. Defendant
appealed his conviction and sentence.


D. Appellate Division


The Appellate Division presumed that the identification
procedure in this case was impermissibly suggestive under
the first prong of the Manson/Madison test. **884  State
v. Henderson, 397 N.J.Super. 398, 414, 937 A.2d 988
(App.Div.2008). The court reversed and remanded for a
new Wade hearing to determine whether the identification
was nonetheless reliable under the test's second prong. Id.
at 400, 414–15, 937 A.2d 988.


The panel anchored its finding to what it considered to
be a material breach of the Attorney General Guidelines.
Id. at 412, 937 A.2d 988. Among other things, the
Guidelines require that *228  “ ‘whenever practical’
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the person conducting the photographic identification
procedure ‘should be someone other than the primary
investigator assigned to the case.’ ” Id. at 411, 937 A.2d
988 (citing State v. Herrera, 187 N.J. 493, 516, 902
A.2d 177 (2006)). The panel specifically found that the
investigating officers, MacNair and Ruiz, “consciously
and deliberately intruded into the process for the purpose
of assisting or influencing Womble's identification of
defendant.” Id. at 414, 937 A.2d 988. The officers'
behavior, the court explained, “certainly violate [d] the
spirit of the Guidelines.” Id. at 412, 937 A.2d 988. In such
circumstances, the panel “conclude[d] that a presumption
of impermissible suggestiveness must be imposed, and a
new Wade hearing conducted.” Id. at 400, 937 A.2d 988.


E. Certification and Remand Order


We granted the State's petition for certification, 195
N.J. 521, 950 A.2d 907, 908 (2008), and also granted
leave to appear as amicus curiae to the Association
of Criminal Defense Lawyers of New Jersey (ACDL)
and the Innocence Project (collectively “amici”). In their
briefs and at oral argument, the parties and amici
raised questions about possible shortcomings in the
Manson/Madison test in light of recent scientific research.


In an unpublished Order dated February 26, 2009,
attached as Appendix A, we “concluded that an
inadequate factual record exist[ed] on which [to] test
the current validity of our state law standards on the
admissibility of eyewitness identification.” App. A at *3.
We therefore remanded the matter


summarily to the trial court for a plenary hearing to
consider and decide whether the assumptions and other
factors reflected in the two-part Manson/ Madison test,
as well as the five factors outlined in those cases to
determine reliability, remain valid and appropriate in
light of recent scientific and other evidence.


[Ibid.]


We appointed the Honorable Geoffrey Gaulkin, P.J.A.D.
(retired and temporarily assigned on recall) to preside at
the remand hearing as a Special Master.


*229  Pursuant to the Order, the following parties
participated in the remand hearing: the Attorney General,


the Public Defender (representing defendant 4 ), and
amici.


The parties and amici collectively produced more than
360 exhibits, which included more than 200 published
scientific studies on human memory and eyewitness
identification. During the ten-day remand hearing, the
Special Master heard testimony from seven expert
witnesses. Three of them—Drs. Gary Wells, Steven
Penrod, and Roy Malpass—testified about the state of
scientific research in the field of eyewitness identification.


Dr. Wells, who was called as a witness by the Innocence
Project, holds a Ph.D. in Experimental Social Psychology
and **885  serves as a Professor of Psychology at Iowa
State University. Since 1977, Dr. Wells has published
more than 100 articles on eyewitness identification
research. He assisted the Attorney General's Office in
connection with the formulation of the Attorney General
Guidelines.


Dr. Penrod, who was called as a witness by defendant,
is a Distinguished Professor of Psychology at John Jay
College of Criminal Justice in New York. He holds a
degree in law and a Ph.D. in Pyschology. Dr. Penrod
has also published extensively in the area of eyewitness
identification and has served on the editorial board of
numerous psychology journals.


Dr. Malpass, who was called by the State, is also
widely published. He holds a Ph.D., and his academic
career spans more than four decades. Dr. Malpass is
currently a Professor of Psychology and Criminal Justice
at the University of Texas, El Paso, where he runs the
university's Eyewitness Identification Research Lab.


*230  The parties and amici also presented the testimony
of three law professors: James Doyle, Jules Epstein,
and Dr. John Monahan. The professors discussed the
intersection of eyewitness identification research and the
legal system.


Dr. Monahan and Professor Doyle were called as
witnesses by the Innocence Project. Dr. Monahan has a
Ph.D. in Clinical Psychology, is a Distinguished Professor
of Law at the University of Virginia, and holds dual
appointments in the Departments of Psychology and
Psychiatric and Neurobehavioral Sciences. He coauthored
the casebook Social Science in Law (7th ed. 2010), and
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has published extensively on that topic. Professor Doyle
is Director of the Center for Modern Forensic Practice
at John Jay College of Criminal Justice. In 1987, he co-
authored a treatise titled Eyewitness Testimony: Civil and
Criminal, which he regularly updates.


Defendant presented Professor Epstein as a witness. He
is an Associate Professor of Law at Widener University
School of Law, who has spent more than a decade
representing criminal defendants in Philadelphia. He, too,
has written extensively on eyewitness identification.


The State also called James Gannon to testify. From
1986 to 2007, he worked with the Morris County
Prosecutor's Office, ultimately serving as Deputy Chief
of Investigations. During his career, he investigated
approximately 120 homicides. He continues to train
law enforcement personnel locally and internationally.
Gannon testified about practical constraints police
officers sometimes face in conducting investigations.


III. Proof of Misidentifications


In this case, the parties heavily dispute the admissibility
and reliability of Womble's eyewitness identification of
defendant. We therefore begin with some important,
general observations about eyewitness identification
evidence, which are derived mostly from the remand
hearing as well as prior case law.


*231  In 2006, this Court observed that eyewitness
“[m]isidentification is widely recognized as the single
greatest cause of wrongful convictions in this country.”
State v. Delgado, 188 N.J. 48, 60, 902 A.2d 888 (2006)
(citations omitted); see also Romero, supra, 191 N.J.
at 73–74, 922 A.2d 693 (“Some have pronounced that
mistaken identifications ‘present what is conceivably the
greatest single threat to the achievement of our ideal
that no innocent man shall be punished.’ ” (citation
omitted)). That same year, the International Association
of Chiefs of Police published training guidelines in which it
concluded that “[o]f all investigative procedures employed
by police in criminal **886  cases, probably none is
less reliable than the eyewitness identification. Erroneous
identifications create more injustice and cause more
suffering to innocent persons than perhaps any other
aspect of police work.” Int'l Ass'n of Chiefs of Police,
Training Key No. 600, Eyewitness Identification 5 (2006).


Substantial evidence in the record supports those
statements. Nationwide, “more than seventy-five percent
of convictions overturned due to DNA evidence involved
eyewitness misidentification.” Romero, supra, 191 N.J.
at 74, 922 A.2d 693 (citing Innocence Project report);
Brandon L. Garrett, Convicting the Innocent: Where


Criminal Prosecutions Go Wrong 8–9, 279 (2011) 5


(finding same in 190 of first 250 DNA exoneration
cases). In half of the cases, eyewitness testimony was
not corroborated by confessions, forensic science, or
informants. See The Innocence Project, Understand
the Causes: Eyewitness Misidentification, http://
www.innocenceproject. org/understand/Eyewitness–
Misidentification.php (last visited August 16, 2011).
Thirty-six percent of the defendants convicted were
misidentified by more than one eyewitness. Garrett, supra,
at 50. As we recognized four years ago, “[i]t has been
estimated that *232  approximately 7,500 of every 1.5
million annual convictions for serious offenses may be
based on misidentifications.” Romero, supra, 191 N.J.
at 74, 922 A.2d 693 (citing Brian L. Cutler & Steven
D. Penrod, Mistaken Identification: The Eyewitness,
Psychology, and the Law 7 (1995)).


New Jersey is not immune. The parties noted that
misidentifications factored into three of the five reported
DNA exonerations in our State. In one of those cases,
this Court had reversed convictions for rape and robbery
because the trial court failed to instruct the jury that
people may have greater difficulty in identifying members
of a different race. See State v. Cromedy, 158 N.J. 112,
121–23, 132, 727 A.2d 457 (1999) (citing social science
studies). After the decision, DNA tests led to Cromedy's
exoneration.


But DNA exonerations are rare. To determine whether
statistics from such cases reflect system-wide flaws, police
departments have allowed social scientists to analyze
case files and observe and record data from real-world
identification procedures.


Four such studies—two from Sacramento, California
and two from London, England—produced data from
thousands of actual eyewitness identifications. See Bruce
W. Behrman & Sherrie L. Davey, Eyewitness Identification
in Actual Criminal Cases: An Archival Analysis, 25 Law
& Hum. Behav. 475 (2001) (compiling records from fifty-
eight live police lineups from area around Sacramento);
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Bruce W. Behrman & Regina E. Richards, Suspect/Foil
Identification in Actual Crimes and in the Laboratory:
A Reality Monitoring Analysis, 29 Law & Hum. Behav.
279 (2005) (assessing 461 photo and live lineup records
from same area); Tim Valentine et al., Characteristics
of Eyewitness Identification that Predict the Outcome of
Real Lineups, 17 Applied Cognitive Psychol. 969 (2003)
(analyzing 584 lineup records from police stations in and
around London); Daniel B. Wright & Anne T. McDaid,
Comparing System and Estimator Variables Using Data
from Real Line–Ups, 10 Applied Cognitive Psychol. 75
**887  (1996) (evaluating 1,561 records from same area).


*233  For the larger London study, 39% of eyewitnesses
identified the suspect, 20% identified a filler, and 41%
made no identification. See Wright & McDaid, supra,
at 77. Thus, about one-third of eyewitnesses who made
an identification (20 of 59) in real police investigations
wrongly selected an innocent filler. The results were
comparable for the Valentine study. See Valentine,
supra, at 974. Across both Sacramento studies, 51% of
eyewitnesses identified the suspect, 16% identified a filler,
and 33% identified no one. See Behrman & Davey, supra,
at 482; Behrman & Richards, supra, at 285. In other words,
nearly 24% of those who made an identification (16 of 67)
mistakenly identified an innocent filler.


Although the studies revealed alarming rates at which
witnesses chose innocent fillers out of police lineups,
the data cannot identify how many of the suspects
actually selected were the real culprits. See Behrman &
Davey, supra, at 478. Researchers have conducted field
experiments to try to answer that more elusive question:
how often are innocent suspects wrongly identified?


Three experiments targeted unassuming convenience store
clerks and one focused on bank tellers. See John C.
Brigham et al., Accuracy of Eyewitness Identifications in a
Field Setting, 42 J. Personality & Soc. Psychol. 673 (1982);
Carol Krafka & Steven Penrod, Reinstatement of Context
in a Field Experiment on Eyewitness Identification, 49 J.
Personality & Soc. Psychol. 58 (1985); Stephanie J. Platz
& Harmon M. Hosch, Cross–Racial/Ethnic Eyewitness
Identification: A Field Study, 18 J. Applied Soc. Psychol.
972 (1988); Melissa A. Pigott et al., A Field Study on the
Relationship Between Quality of Eyewitnesses' Descriptions
and Identification Accuracy, 17 J. Police Sci. & Admin. 84
(1990) (bank teller study).


Each study unfolded with different variations of the
following approach: a customer walked into a store and
tried to buy a can of soda with a $10 traveler's check;
he produced two pieces of identification and chatted with
the clerk; and the encounter lasted about three minutes.
See, e.g., Krafka & Penrod, supra, at 62. Two to twenty-
four hours later, a different person entered the *234  same
store and asked the same clerk to identify the man with the
traveler's check; the clerk was told that the suspect might
not be among the six photos presented; and no details of
the investigation were given. Ibid. Only after making a
choice was the clerk told that he or she had participated
in an experiment. Id. at 63.


Across the four experiments, researchers gathered
data from more than 500 identifications. Dr. Penrod
testified that on average, 42% of clerks made correct
identifications, 41% identified photographs of innocent
fillers, and 17% chose to identify no one. See Brigham
et al., supra, at 677; Krafka & Penrod, supra, at 64–65;
Pigott et al., supra, at 86–87; Platz & Hosch, supra, at 978.
Those numbers, like the results from the Sacramento and
London studies, reveal high levels of misidentifications.


In two of the studies, researchers showed some clerks
target-absent arrays—lineups that purposely excluded the
perpetrator and contained only fillers. See Krafka &
Penrod, supra, at 64–65; Pigott et al., supra, at 86. In those
experiments, Dr. Penrod testified that 64% of eyewitnesses
made no identification, but 36% picked a foil. See Krafka
& Penrod, supra, at 64; Pigott et al., supra, at 86. Those
field experiments suggest that when the true perpetrator is
not in the lineup, eyewitnesses may nonetheless select an
innocent **888  suspect more than one-third of the time.


Any one of the above studies, standing alone, reveals a
troubling lack of reliability in eyewitness identifications.


We accept that eyewitnesses generally act in good faith.
Most misidentifications stem from the fact that human
memory is malleable; they are not the result of malice. As
discussed below, an array of variables can affect and dilute
eyewitness memory.


Along with those variables, a concept called relative
judgment, which the Special Master and the experts
discussed, helps explain how people make identifications
and raises concerns about reliability. Under typical lineup
conditions, eyewitnesses are asked to identify a suspect
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from a group of similar-looking people. “[R]elative
judgment refers to the fact that the witness seems to be
*235  choosing the lineup member who most resembles


the witnesses' memory relative to other lineup members.”
Gary L. Wells, The Psychology of Lineup Identifications,
14 J. Applied Soc. Psychol. 89, 92 (1984) (emphasis in
original). As a result, if the actual perpetrator is not
in a lineup, people may be inclined to choose the best
look-alike. Id. at 93. Psychologists have noted that “[t]his
is not a surprising proposition.” Gary L. Wells, What
Do We Know About Eyewitness Identification?, 48 Am.
Psychologist 553, 560 (1993). Also not surprising is that it
enhances the risk of misidentification. Ibid.


In one relative-judgment experiment, 200 witnesses were
shown a staged crime. Id. at 561. Half of the witnesses
were then shown a lineup that included the perpetrator
and five fillers; the other half looked at a lineup with fillers
only. Ibid. All of the witnesses were warned that the culprit
might not be in the array and were given the option to
choose no one. Ibid. From the first group, 54% made a
correct identification and 21% believed, incorrectly, that
the perpetrator was not in the array. Ibid. If witnesses rely
on pure memory instead of relative judgment, the accurate
identifications from the first group should have translated
roughly into 54% making no choice in the second, target-
absent group. Instead, only 32% of witnesses from the
second group said that the culprit was not present,
while 68% misidentified a filler. Ibid. Consistent with the
concept of relative judgment, witnesses chose other fillers
who looked more like the perpetrator to them, instead of
making no identification. Ibid.


Relative judgment touches the core of what makes
the question of eyewitness identification so challenging.
Without persuasive extrinsic evidence, one cannot know
for certain which identifications are accurate and which
are false—which are the product of reliable memories and
which are distorted by one of a number of factors.


Nearly four decades ago, Chief Judge Bazelon remarked
skeptically that in the face of such uncertainty, “we have
bravely assumed that the jury is capable of evaluating
[eyewitness] reliability.” *236  United States v. Brown,
461 F.2d 134, 145 n. 1 (D.C.Cir.1972) (Bazelon, C.J.,
concurring & dissenting). Five years later, in Manson,
supra, the Supreme Court noted that in most cases “[w]e
are content to rely upon the good sense and judgment
of American juries” because eyewitness identification


“evidence with some element of untrustworthiness is
customary grist for the jury mill.” 432 U.S. at 116, 97
S.Ct. at 2254, 53 L.Ed.2d at 155. Justice Marshall, in
dissent, expressed a contrary view. See id. at 120, 97 S.Ct.
at 2255–56, 53 L.Ed.2d at 157 (Marshall, J., dissenting).
A “fundamental fact of judicial experience,” Justice
Marshall wrote, is that jurors “unfortunately **889
are often unduly receptive to [eyewitness identification]
evidence.” Ibid.


We presume that jurors are able to detect liars from truth
tellers. But as scholars have cautioned, most eyewitnesses
think they are telling the truth even when their testimony
is inaccurate, and “[b]ecause the eyewitness is testifying
honestly (i.e., sincerely), he or she will not display
the demeanor of the dishonest or biased witness.” See
Jules Epstein, The Great Engine that Couldn't: Science,
Mistaken Identity, and the Limits of Cross–Examination,
36 Stetson L.Rev. 727, 772 (2007). Instead, some mistaken
eyewitnesses, at least by the time they testify at trial, exude
supreme confidence in their identifications.


As discussed below, lab studies have shown that
eyewitness confidence can be influenced by factors
unrelated to a witness' actual memory of a relevant
event. See Amy Bradfield Douglass & Nancy Steblay,
Memory Distortion in Eyewitnesses: A Meta–Analysis
of the Post-identification Feedback Effect, 20 Applied
Cognitive Psychol. 859, 864–65 (2006) (addressing effects
of confirmatory feedback on confidence). Indeed, this
Court has already acknowledged that accuracy and
confidence “may not be related to one another at all.”
See Romero, supra, 191 N.J. at 75, 922 A.2d 693 (citation
omitted).


DNA exoneration cases buttress the lab results. Almost
all of the eyewitnesses in those cases testified at trial that
they were positive they had identified the right person. See
Garrett, *237  supra, 63–64 (noting also that in 57% of the
trials, “the witnesses had earlier not been certain at all”).


In the face of those proofs, we are mindful of the
observation that “there is almost nothing more convincing
[to a jury] than a live human being who takes the
stand, points a finger at the defendant, and says ‘That's
the one!’ ” Watkins v. Sowders, 449 U.S. 341, 352,
101 S.Ct. 654, 661, 66 L.Ed.2d 549, 558–59 (Brennan,
J., dissenting) (quoting Elizabeth Loftus, Eyewitness
Testimony 19 (1979)) (emphasis in original).



http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1972110278&pubNum=350&originatingDoc=Ie1cdd531cef411e0be8fdb5fa26a1033&refType=RP&fi=co_pp_sp_350_145&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_350_145

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1972110278&pubNum=350&originatingDoc=Ie1cdd531cef411e0be8fdb5fa26a1033&refType=RP&fi=co_pp_sp_350_145&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_350_145

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1977118813&originatingDoc=Ie1cdd531cef411e0be8fdb5fa26a1033&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1977118813&originatingDoc=Ie1cdd531cef411e0be8fdb5fa26a1033&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1977118813&pubNum=708&originatingDoc=Ie1cdd531cef411e0be8fdb5fa26a1033&refType=RP&fi=co_pp_sp_708_2254&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_708_2254

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1977118813&pubNum=708&originatingDoc=Ie1cdd531cef411e0be8fdb5fa26a1033&refType=RP&fi=co_pp_sp_708_2254&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_708_2254

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1977118813&pubNum=708&originatingDoc=Ie1cdd531cef411e0be8fdb5fa26a1033&refType=RP&fi=co_pp_sp_708_2255&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_708_2255

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1977118813&pubNum=708&originatingDoc=Ie1cdd531cef411e0be8fdb5fa26a1033&refType=RP&fi=co_pp_sp_708_2255&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_708_2255

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1977118813&originatingDoc=Ie1cdd531cef411e0be8fdb5fa26a1033&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0333665435&pubNum=1240&originatingDoc=Ie1cdd531cef411e0be8fdb5fa26a1033&refType=LR&fi=co_pp_sp_1240_772&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_1240_772

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0333665435&pubNum=1240&originatingDoc=Ie1cdd531cef411e0be8fdb5fa26a1033&refType=LR&fi=co_pp_sp_1240_772&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_1240_772

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0333665435&pubNum=1240&originatingDoc=Ie1cdd531cef411e0be8fdb5fa26a1033&refType=LR&fi=co_pp_sp_1240_772&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_1240_772

http://www.westlaw.com/Link/Document/FullText?entityType=disease&entityId=Iac921025475411db9765f9243f53508a&originationContext=document&transitionType=DocumentItem&contextData=(sc.Default)&vr=3.0&rs=cblt1.0

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2012293284&pubNum=583&originatingDoc=Ie1cdd531cef411e0be8fdb5fa26a1033&refType=RP&fi=co_pp_sp_583_75&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_583_75

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2012293284&originatingDoc=Ie1cdd531cef411e0be8fdb5fa26a1033&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1981101936&pubNum=708&originatingDoc=Ie1cdd531cef411e0be8fdb5fa26a1033&refType=RP&fi=co_pp_sp_708_661&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_708_661

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1981101936&pubNum=708&originatingDoc=Ie1cdd531cef411e0be8fdb5fa26a1033&refType=RP&fi=co_pp_sp_708_661&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_708_661





State v. Henderson, 208 N.J. 208 (2011)


27 A.3d 872


 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 13


The State challenges the above concepts in various ways:
it argues that some studies evaluating real police files and
investigations are unreliable because it is unclear whether
the witnesses were given proper pre-lineup warnings,
see, e.g., Valentine et al., supra; that misidentification
statistics gleaned from more than 200 nationwide DNA
exonerations are insufficient to conclude that a serious
problem exists; that the only DNA exonerations relevant
to this case are the five cases from New Jersey, which
all predated the Attorney General Guidelines; that
exculpatory DNA evidence does not necessarily prove a
defendant is innocent; and that DNA exonerations only
remind us that the criminal justice system is imperfect.


That broad-brush approach, however, glosses over
the consistency and importance of the comprehensive
scientific research that is discussed in the record. Recent
studies—ranging from analyses of actual police lineups,
to laboratory experiments, to DNA exonerations—prove
that the possibility of mistaken identification is real, and
the consequences severe.


IV. Current Legal Framework


The current standards for determining the admissibility
of eyewitness identification evidence derive from the
principles the United States Supreme Court set forth in
Manson in 1977. See Manson, supra, 432 U.S. at 114, 97
S.Ct. at 2253, 53 L.Ed.2d at 154. New Jersey formally
adopted Manson's framework in Madison, supra, 109 N.J.
at 232–33, 536 A.2d 254.


*238  Madison succinctly outlined Manson's two-step test
as follows:


**890  [A] court must first decide whether the
procedure in question was in fact impermissibly
suggestive. If the court does find the procedure
impermissibly suggestive, it must then decide whether
the objectionable procedure resulted in a “very
substantial likelihood of irreparable misidentification.”
In carrying out the second part of the analysis, the court
will focus on the reliability of the identification. If the
court finds that the identification is reliable despite the
impermissibly suggestive nature of the procedure, the
identification may be admitted into evidence.


[Madison, supra, 109 N.J. at 232, 536 A.2d 254 (citations
omitted).]


[1]  As the Supreme Court explained, “reliability is the
linchpin in determining the admissibility of identification
testimony.” Manson, supra, 432 U.S. at 114, 97 S.Ct. at
2253, 53 L.Ed.2d at 154. To assess reliability, courts must
consider five factors adopted from Neil v. Biggers: (1) the
“opportunity of the witness to view the criminal at the
time of the crime”; (2) “the witness's degree of attention”;
(3) “the accuracy of his prior description of the criminal”;
(4) “the level of certainty demonstrated at the time of the
confrontation”; and (5) “the time between the crime and
the confrontation.” Madison, supra, 109 N.J. at 239–40,
536 A.2d 254 (quoting Manson, supra, 432 U.S. at 114, 97
S.Ct. at 2253, 53 L.Ed.2d at 154 (citing Neil v. Biggers,
409 U.S. 188, 199, 93 S.Ct. 375, 382, 34 L.Ed.2d 401, 411
(1972))) (internal quotation marks omitted). Those factors
are to be weighed against “the corrupting effect of the
suggestive identification itself.” Manson, supra, 432 U.S.
at 114, 97 S.Ct. at 2253, 53 L.Ed.2d at 154.


Procedurally, a defendant must first “proffer ... some
evidence of impermissible suggestiveness” to be entitled to
a Wade hearing. State v. Rodriquez, 264 N.J.Super. 261,
269, 624 A.2d 605 (App.Div.1993) (citations omitted),
aff'd o.b., 135 N.J. 3, 637 A.2d 914 (1994); State v. Ortiz,
203 N.J.Super. 518, 522, 497 A.2d 552 (App.Div.1985). At
the hearing, if the court decides the procedure “was in fact
impermissibly suggestive,” it then considers the reliability
factors. See Madison, supra, 109 N.J. at 232, 536 A.2d
254. The State then “has the burden of proving by clear
and convincing evidence that the identification[ ] ... had a
source independent of the police-conducted identification
procedures.” *239  Id. at 245, 536 A.2d 254 (citing Wade,
supra, 388 U.S. at 240, 87 S.Ct. at 1939, 18 L.Ed.2d at
1164) (additional citation omitted). Overall, the reliability
determination is to be made from the totality of the
circumstances. Id. at 233, 87 S.Ct. 1926 (citing Neil v.
Biggers, supra, 409 U.S. at 199, 93 S.Ct. at 382, 34 L.Ed.2d
at 411).


Manson, supra, intended to address several concerns:
problems with the reliability of eyewitness identification;
deterrence; and the effect on the administration of
justice. 432 U.S. at 111–13, 97 S.Ct. at 2251–52, 53
L.Ed.2d at 152–53. Underlying Manson's approach are
certain assumptions: that jurors can detect untrustworthy
eyewitnesses, see id. at 116, 97 S.Ct. at 2254, 53 L.Ed.2d
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at 155; and that the test would deter suggestive police
practices, see id. at 112, 97 S.Ct. at 2252, 53 L.Ed.2d
at 152. As to the latter point, the Court adopted a
totality approach over a per se rule of exclusion to avoid
“keep[ing] evidence from the jury that is reliable and
relevant.” Ibid.


Manson and Madison provide good examples for how
the two-pronged test is applied. In Manson, supra, an
undercover narcotics officer, Trooper Glover, observed
a defendant during a drug buy. 432 U.S. at 100–01, 97
S.Ct. at 2245–46, 53 L.Ed.2d at 145–46. Glover did not
know **891  the person and described him to backup
officers after the transaction. Based on the description,
one of the officers left a photo of the defendant on Glover's
desk. Glover later identified the defendant from the single
photo. Id. at 101, 97 S.Ct. at 2246, 53 L.Ed.2d at 145–46.


Although the Court recognized that “identifications
arising from single-photograph displays may be viewed in
general with suspicion,” it found that the corrupting effect
of the challenged identification did not outweigh Glover's
ability to make an accurate identification. Id. at 116, 97
S.Ct. at 2254, 53 L.Ed.2d at 155 (citation omitted). After
assessing each of the five reliability factors, the Court
concluded that the identification was admissible because
it could not “say that under all the circumstances of this
case there is ‘a very substantial likelihood of irreparable
misidentification.’ *240  ” Id. at 116, 97 S.Ct. at 2254, 53
L.Ed.2d at 155 (citing Simmons v. United States, 390 U.S.
377, 384, 88 S.Ct. 967, 971, 19 L.Ed.2d 1247, 1253 (1968)).
“Short of that,” the Court noted, the “evidence is for the
jury to weigh.” Ibid.


This Court applied the same test in Madison. Two months
after an armed robbery, a detective administering a
photo lineup showed a victim twenty-four black-and-
white photographs containing at least one photo of the
defendant. Madison, supra, 109 N.J. at 225, 536 A.2d 254.
Next, the detective showed the victim an additional thirty-
eight color photographs, “thirteen or fourteen of which
depicted defendant as the center of attention at a birthday
celebration held in his honor.” Id. at 235, 536 A.2d 254.


The Court found the identification procedure
“impermissibly suggestive” based on “the sheer repetition
of defendant's picture.” Id. at 234, 536 A.2d 254. It then
remanded to the trial court to evaluate, under the second
prong, “whether the identification[ ] ... had an independent


source” that could outweigh the substantial suggestiveness
of the process. See id. at 245, 536 A.2d 254.


Since Madison, this Court, on occasion, has refined the
Manson/ Madison framework. In Cromedy, supra, the
Court examined numerous social science studies showing
that identifications are less reliable when the witness
and perpetrator are of different races. 158 N.J. at 121,
727 A.2d 457. In response, the Court held that jury
instructions on the reliability of cross-racial identifications
are necessary when “identification is a critical issue in the
case” and there is no independent evidence corroborating
the identification. Id. at 132, 727 A.2d 457.


More recently in Romero, supra, the Court recognized that
“[j]urors likely will believe eyewitness testimony ‘when it
is offered with a high level of confidence, even though
the accuracy of an eyewitness and the confidence of that
witness may not be related to one another at all.’ ” 191
N.J. at 75, 922 A.2d 693 (quoting Watkins, supra, 449
U.S. at 352, 101 S.Ct. at 661, 66 L.Ed.2d at 558 (Brennan,
J., dissenting)). The Court cited “social science research
noting the fallibility of eyewitness identifications” *241
and directed that juries be instructed as follows in
eyewitness identification cases:


Although nothing may appear more convincing than
a witness's categorical identification of a perpetrator,
you must critically analyze such testimony. Such
identifications, even if made in good faith, may be
mistaken. Therefore, when analyzing such testimony,
be advised that a witness's level of confidence, standing
alone, may not be an indication of the reliability of the
identification.


[Id. at 75–76, 922 A.2d 693.]


**892  In Delgado, supra, the Court directed that “law
enforcement officers make a written record detailing
[all] out-of-court identification procedure[s], including the
place where the procedure was conducted, the dialogue
between the witness and the interlocutor, and the results.”
188 N.J. at 63, 902 A.2d 888. See also Herrera, supra, 187
N.J. at 504, 902 A.2d 177 (finding showup identification
procedures inherently suggestive).


Despite those important, incremental changes, we have
repeatedly used the Manson/Madison test to determine
the admissibility of eyewitness identification evidence. As
we noted in Herrera, “[u]ntil we are convinced that a
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different approach is required after a proper record has
been made in the trial court, we continue to follow the
[Manson/Madison] approach.”  Ibid.; see also State v.
Adams, 194 N.J. 186, 201, 943 A.2d 851 (2008).


That record is now before us. It enables us to consider
whether the Manson/Madison framework remains valid
and appropriate or if a different approach is required.
To make that determination, we first look to the scope
of the scientific evidence since 1977. We then examine its
content.


V. Scope of Scientific Research


Virtually all of the scientific evidence considered on
remand emerged after Manson. In fact, the earliest study
the State submitted is from 1981, and only a handful of
the more than 200 scientific articles in the record pre-date
1970.


During the 1970s, when the Supreme Court decided
Manson, researchers conducted some experiments on
the malleability of human memory. But according to
expert testimony, that decade *242  produced only four
published articles in psychology literature containing the
words “eyewitness” and “identity” in their abstracts. By
contrast, the Special Master estimated that more than two
thousand studies related to eyewitness identification have
been published in the past thirty years.


Some recent studies have successfully gathered real-world
data from actual police identification procedures. See,
e.g., Behrman & Davey, supra; Valentine et al., supra.
But most eyewitness identification research is conducted
through controlled lab experiments. Unlike analyses of
real-world data, experimental studies allow researchers to
control and isolate variables. If an experiment is designed
well, scientists can then draw relevant conclusions from
different conditions.


There have been two principal methods of conducting
eyewitness lab research. In some experiments,
eyewitnesses have been shown staged events without
knowing they were witnessing something artificial. See,
e.g., Krafka & Penrod, supra. In other studies, witnesses
generally knew they were participating in an experiment
from the outset. See, e.g., Lynn Garrioch & C.A. Elizabeth
Brimacombe, Lineup Administrators' Expectations: Their


Impact on Eyewitness Confidence, 25 Law & Hum. Behav.
299 (2001). Most experiments manipulate variables, like
the witness' and suspect's race, for example, and use target-
present and target-absent lineups to test the effect the
variable has on accuracy. (The scientific literature often
uses the term “lineup” to refer to live lineups and/or photo
arrays; we sometimes use the word interchangeably as
well.)


Authoritative researchers generally present the results of
their experiments in peer-reviewed psychology journals.
“The peer review process is a method of quality control
that ensures the validity and reliability of experimental
research.” Roy S. Malpass et al., The Need for Expert
Psychological Testimony on Eyewitness Identification, in
Expert Testimony on the **893  Psychology of Eyewitness
Identification 3, 14 (Brian L. Cutler ed., 2009). The
process is designed to ensure that studies “have passed a
rigorous *243  test and are generally considered worthy of
consideration by the greater scientific community” before
they are published. Ibid. Of the hundreds of laboratory
studies in the record, nearly all have been published in
prominent, peer-reviewed journals.


Although one lab experiment can produce intriguing
results, its data set may be small. For example, if only
twenty people participated in an experiment, it may be
difficult to generalize the results beyond the individual
study. Meta-analysis aims to solve that problem.


“A meta-analysis is a synthesis of all obtainable data
collected in a specified topical area. The benefits of a meta-
analysis are that greater statistical power can be obtained
by combining data from many studies.” Id. at 15. The
more consistent the conclusions from aggregated data,
the greater confidence one can have in those conclusions.
More than twenty-five meta-analyses were presented at
the hearing.


Despite its volume and breadth, the record developed on
remand has its limitations. Results from meta-analysis, for
example, still come mostly from controlled experiments.
See State v. Marquez, 291 Conn. 122, 967 A.2d 56, 75
(2009) (noting lack of “real-world data” in certain research


areas (citation omitted)). 6  To determine whether such
experiments reliably predict how people behave in the real
world, researchers have tried to compare results across
different types of studies.



http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1977118813&originatingDoc=Ie1cdd531cef411e0be8fdb5fa26a1033&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988018030&originatingDoc=Ie1cdd531cef411e0be8fdb5fa26a1033&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2009398348&originatingDoc=Ie1cdd531cef411e0be8fdb5fa26a1033&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2015563049&pubNum=583&originatingDoc=Ie1cdd531cef411e0be8fdb5fa26a1033&refType=RP&fi=co_pp_sp_583_201&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_583_201

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2015563049&pubNum=583&originatingDoc=Ie1cdd531cef411e0be8fdb5fa26a1033&refType=RP&fi=co_pp_sp_583_201&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_583_201

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1977118813&originatingDoc=Ie1cdd531cef411e0be8fdb5fa26a1033&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988018030&originatingDoc=Ie1cdd531cef411e0be8fdb5fa26a1033&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1977118813&originatingDoc=Ie1cdd531cef411e0be8fdb5fa26a1033&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1977118813&originatingDoc=Ie1cdd531cef411e0be8fdb5fa26a1033&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2018541440&pubNum=162&originatingDoc=Ie1cdd531cef411e0be8fdb5fa26a1033&refType=RP&fi=co_pp_sp_162_75&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_162_75

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2018541440&pubNum=162&originatingDoc=Ie1cdd531cef411e0be8fdb5fa26a1033&refType=RP&fi=co_pp_sp_162_75&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_162_75





State v. Henderson, 208 N.J. 208 (2011)


27 A.3d 872


 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 16


Dr. Penrod presented data from a meta-analysis
comparing studies in which witnesses knew they were
participating in experiments *244  and those in which
witnesses observed what they thought were real crimes
and were not told otherwise until after making an
identification. See Ralph Norman Haber & Lyn Haber,
A Meta–Analysis of Research on Eyewitness Lineup
Identification Accuracy, Paper presented at the Annual
Convention of the Psychonomics Society, Orlando,
Florida 8–9 (Nov. 16, 2001). The analysis revealed
that identification statistics from across the studies were
remarkably consistent: in both sets of studies, 24% of
witnesses identified fillers. See id. at 9 (also finding
34% filler identification rates when witnesses observed
slideshows or videos of crimes). Those statistics are
similar to data from real cases. As discussed in section
III above, in police investigations in Sacramento and
London, roughly 20% of eyewitnesses identified fillers. See
Behrman & Davey, supra, at 482; Behrman & Richards,
supra, at 285; Valentine et al., supra, at 974; Wright
& McDaid, supra, at 77. Thus, although lab and field
experiments may be imperfect proxies for real-world
conditions, certain data they have produced are relevant
and persuasive.


Critics, including the State, point out that most
experiments occur on college campuses and use college
students as witnesses in a way that does not replicate
real life. Expert testimony, though, highlighted **894
that college students are among the best eyewitnesses in
light of their general health, visual acuity, recall, and
alertness. But real eyewitnesses, the critics contend, act
more carefully when they identify real suspects. As the
Special Master noted, it is hard to credit that argument in
light of archival studies and the exoneration cases. Even
with the best of intentions, misidentifications occur in the
real world.


A similar criticism suggests that lab experiments cannot
replicate the intensity and stress that crime victims
experience, which leaves stronger memory traces. But as
discussed below, studies have shown consistently that high
degrees of stress actually impair the ability to remember.
See, e.g., Kenneth A. Deffenbacher et al., A Meta–
Analytic Review of the Effects of High Stress on Eyewitness
Memory, 28 Law & Hum. Behav. 687, 687, 699 (2004).


*245  Finally, the State argues that lab studies are
designed so that about half of the participants will not


be able to make an identification; a “base rate” of 50%
is commonly used with half of the witnesses viewing a
lineup with the suspect and half looking at fillers only. The
State argues those results cannot be generalized to the real
world, where the actual base rate may be much higher.


As Dr. Wells testified, statistical analysis permits
researchers to estimate the results under any base rate.
That said, in reality, we simply cannot know how
often the suspect in an array is the actual perpetrator.
But not knowing real-world base rates does not render
experimental studies meaningless.


To be sure, many questions about memory and
the psychology of eyewitness identifications remain
unanswered. And eyewitness identification research
remains probabilistic, meaning that science cannot say
whether an identification in an actual case is accurate
or not. Instead, science has sought to answer, in the
aggregate, which identification procedures and external
variables are tied to an increased risk of misidentification.


Mindful of those limitations, we next examine the research
on human memory.


VI. How Memory Works


Research contained in the record has refuted the notion
that memory is like a video recording, and that a witness
need only replay the tape to remember what happened.
Human memory is far more complex. The parties agree
with the Special Master's finding that memory is a
constructive, dynamic, and selective process.


The process of remembering consists of three stages:
acquisition—“the perception of the original event”;
retention—“the period of time that passes between the
event and the eventual recollection of a particular piece
of information”; and retrieval—the “stage during which
a person recalls stored information.” Elizabeth F. Loftus,
Eyewitness Testimony 21 (2d ed.1996). As the Special
Master observed,


*246  [a]t each of those stages, the information
ultimately offered as “memory” can be distorted,
contaminated and even falsely imagined. The witness
does not perceive all that a videotape would disclose,
but rather “get [s] the gist of things and constructs
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a “memory” on “bits of information ... and what
seems plausible.” The witness does not encode all the
information that a videotape does; memory rapidly
and continuously decays; retained memory can be
unknowingly contaminated by post-event information;
[and] the witness's retrieval of stored “memory” can
be impaired and distorted by a variety of factors,
including suggestive interviewing and identification
**895  procedures conducted by law enforcement


personnel.


[Internal citations omitted.]


Researchers in the 1970s designed a number of
experiments to test how and to what extent memories can
be distorted. One experiment began by showing subjects
film clips of auto accidents. Elizabeth F. Loftus & John
C. Palmer, Reconstruction of Automobile Destruction:
An Example of the Interaction Between Language and
Memory, 13 J. Verbal Learning & Verbal Behav. 585, 586
(1974). Researchers then asked test subjects to estimate the
speed at which the cars traveled, and the answers differed
markedly based on the question posed. On average, those
asked “how fast were the cars going when they smashed
into each other?” guessed higher speeds than subjects
asked the same question with the word collided, bumped,
hit, or contacted. Ibid. The first group estimated a median
speed of 40.5 miles per hour when the cars “smashed”;
the last group guessed the speed at 31.8 miles per hour
when the cars “contacted.” Ibid. Thus, a simple difference
in language was able to cause a substantial change in the
reconstruction of memory.


A similar study showed college students a film of a car
accident and asked some of them to guess how fast the car
was going “along the country road”; the rest were asked
how fast the car was going when it “passed the barn” along
the country road. Elizabeth F. Loftus, Leading Questions
and the Eyewitness Report, 7 Cognitive Psychol. 560, 566
(1975). One week later, the same students were asked if
they had seen a barn in the film. Approximately 17% of
students who were originally asked the “passed the barn”
question said there was a barn, and just under 3% from the
other group remembered a barn. Ibid. In reality, there was
no barn. Ibid.; see also Elizabeth F. Loftus & Jacqueline
*247  E. Pickrell, The Formation of False Memories,


25 Psychiatric Annals 720 (1995); Elizabeth F. Loftus
& Guido Zanni, Eyewitness Testimony: The Influence of
the Wording of a Question, 5 Bull. Psychonomic Soc'y 86
(1975).


Science has proven that memory is malleable. The body of
eyewitness identification research further reveals that an
array of variables can affect and dilute memory and lead
to misidentifications.


Scientific literature divides those variables into two
categories: system and estimator variables. System
variables are factors like lineup procedures which are
within the control of the criminal justice system. Gary
L. Wells, Applied Eyewitness–Testimony Research: System
Variables and Estimator Variables, 36 J. Personality & Soc.
Psychol. 1546, 1546 (1978). Estimator variables are factors
related to the witness, the perpetrator, or the event itself
—like distance, lighting, or stress—over which the legal
system has no control. Ibid.


We review each of those variables in turn. For each, we
address relevant scientific evidence, the Special Master's
findings, and instances where the State takes issue with
those findings.


[2]  [3]  We summarize findings for each of those
variables consistent with the proper standards for
reviewing special-master reports and scientific evidence.
Courts generally defer to a special master's credibility
findings regarding the testimony of expert witnesses. State
v. Chun, 194 N.J. 54, 96, 943 A.2d 114 (2008) (citing State
v. Locurto, 157 N.J. 463, 471, 724 A.2d 234 (1999)). We
evaluate a special master's factual findings


in the same manner as we would the findings and
conclusions of a judge sitting as a finder of fact. We
therefore accept the fact findings to the extent **896
that they are supported by substantial credible evidence
in the record, but we owe no particular deference to the
legal conclusions of the Special Master.


[Id. at 93, 943 A.2d 114 (citations omitted).]


[4]  [5]  Scientific theories can be accepted as reliable
when they are “based on a sound, adequately-founded
scientific methodology involving data and information
of the type reasonably relied on by *248  experts in
the scientific field.” State v. Moore, 188 N.J. 182, 206,
902 A.2d 1212 (2006) (quoting Rubanick v. Witco Chem.
Corp., 125 N.J. 421, 449, 593 A.2d 733 (1991)); see also
Hisenaj v. Kuehner, 194 N.J. 6, 17, 942 A.2d 769 (2008). In
general, proponents can prove the reliability of scientific
evidence by offering “(1) the testimony of knowledgeable
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experts; (2) authoritative scientific literature; [and] (3)
persuasive judicial decisions which acknowledge such
general acceptance of expert testimony.” Rubanick, supra,
125 N.J. at 432, 593 A.2d 733 (internal citation and
quotation marks omitted); see Moore, supra, 188 N.J.
at 206, 902 A.2d 1212. We also look for general
acceptance of scientific evidence within the relevant
scientific community. Chun, supra, 194 N.J. at 91, 943
A.2d 114 (citing State v. Harvey, 151 N.J. 117, 169–70, 699
A.2d 596 (1997) (citing Frye v. United States, 293 F. 1013,
1014 (D.C.Cir.1923) (remaining citations omitted))).


A. System Variables


We begin with variables within the State's control.


1. Blind Administration


An identification may be unreliable if the lineup procedure
is not administered in double-blind or blind fashion.
Double-blind administrators do not know who the
actual suspect is. Blind administrators are aware of that
information but shield themselves from knowing where
the suspect is located in the lineup or photo array.


Dr. Wells testified that double-blind lineup administration
is “the single most important characteristic that should
apply to eyewitness identification” procedures. Its
purpose is to prevent an administrator from intentionally
or unintentionally influencing a witness' identification
decision.


Research has shown that lineup administrators familiar
with the suspect may leak that information “by
consciously or unconsciously communicating to witnesses
which lineup member is the suspect.” See Sarah M.
Greathouse & Margaret Bull Kovera, Instruction Bias and
Lineup Presentation Moderate the Effects of Administrator
Knowledge on Eyewitness Identification, 33 Law *249  &
Hum. Behav. 70, 71 (2009). Psychologists refer to that
phenomenon as the “expectancy effect”: “the tendency for
experimenters to obtain results they expect ... because they
have helped to shape that response.” Robert Rosenthal &
Donald B. Rubin, Interpersonal Expectancy Effects: The
First 345 Studies, 3 Behav. & Brain Sci. 377, 377 (1978). In
a seminal meta-analysis of 345 studies across eight broad
categories of behavioral research, researchers found that


“[t]he overall probability that there is no such thing as
interpersonal expectancy effects is near zero.” Ibid.


Even seemingly innocuous words and subtle cues—
pauses, gestures, hesitations, or smiles—can influence a
witness' behavior. Ryann M. Haw & Ronald P. Fisher,
Effects of Administrator–Witness Contact on Eyewitness
Identification Accuracy, 89 J. Applied Psychol. 1106,
1107 (2004); see also Steven E. Clark et al., Lineup
Administrator Influences on Eyewitness Identification
Decisions, 15 J. Experimental Psychol.: Applied 63, 66–73
(2009). Yet the witness is often unaware that any **897
cues have been given. See Clark et al., supra, at 72.


The consequences are clear: a non-blind lineup procedure
can affect the reliability of a lineup because even the best-
intentioned, non-blind administrator can act in a way
that inadvertently sways an eyewitness trying to identify
a suspect. An ideal lineup administrator, therefore, is
someone who is not investigating the particular case and
does not know who the suspect is.


The State understandably notes that police departments,
no matter their size, have limited resources, and those
limits can make it impractical to administer lineups
double-blind in all cases. An alternative technique,
which Dr. Wells referred to as the “envelope method,”
helps address that challenge. It relies on single-blind
administration: an officer who knows the suspect's
identity places single lineup photographs into different
envelopes, shuffles them, and presents them to the witness.
The officer/administrator then refrains from looking at
the envelopes or pictures while the witness makes an
identification. This “blinding” technique *250  is cost-
effective and can be used when resource constraints make
it impractical to perform double-blind administration.


We find that the failure to perform blind lineup procedures
can increase the likelihood of misidentification.


2. Pre-identification Instructions


Identification procedures should begin with instructions
to the witness that the suspect may or may not be in
the lineup or array and that the witness should not feel
compelled to make an identification. There is a broad
consensus for that conclusion. The Attorney General
Guidelines currently include the instruction; the Special
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Master considers it “uncontroversial”; and the State
agrees that “[w]itness instructions are regarded as one of
the most useful techniques for enhancing the reliability of
identifications” (quoting the Special Master).


Pre-lineup instructions help reduce the relative judgment
phenomenon described in section III. Without an
appropriate warning, witnesses may misidentify innocent
suspects who look more like the perpetrator than other
lineup members.


The scientists agree. In two meta-analyses, they found
that telling witnesses in advance that the suspect may not
be present in the lineup, and that they need not make a
choice, led to more reliable identifications in target-absent
lineups. See Nancy Mehrkens Steblay, Social Influence
in Eyewitness Recall: A Meta–Analytic Review of Lineup
Instruction Effects, 21 Law & Hum. Behav. 283, 285–
86, 294 (1997); Steven E. Clark, A Re-examination of
the Effects of Biased Lineup Instructions in Eyewitness
Identification, 29 Law & Hum. Behav. 395, 418–20 (2005).
In one experiment, 45% more people chose innocent fillers
in target-absent lineups when administrators failed to
warn that the suspect may not be there. See Roy S.
Malpass & Patricia G. Devine, Eyewitness Identification:
Lineup Instructions and the Absence of the Offender, 66 J.
Applied Psychol. 482, 485 (1981).


The failure to give proper pre-lineup instructions can
increase the risk of misidentification.


*251  3. Lineup Construction


The way that a live or photo lineup is constructed can
also affect the reliability of an identification. Properly
constructed lineups test a witness' memory and decrease
the chance that a witness is simply guessing.


A number of features affect the construction of a fair
lineup. First, the Special Master found that “mistaken
identifications **898  are more likely to occur when the
suspect stands out from other members of a live or photo
lineup.” See Roy S. Malpass et al., Lineup Construction
and Lineup Fairness, in 2 The Handbook of Eyewitness
Psychology: Memory for People, at 155, 156 (R.C.L.
Lindsay et al. eds., 2007). As a result, a suspect should
be included in a lineup comprised of look-alikes. The
reason is simple: an array of look-alikes forces witnesses


to examine their memory. In addition, a biased lineup may
inflate a witness' confidence in the identification because
the selection process seemed easy. See David F. Ross et
al., When Accurate and Inaccurate Eyewitnesses Look the
Same: A Limitation of the ‘Pop–Out’ Effect and the 10–
to 12–Second Rule, 21 Applied Cognitive Psychol. 677, 687
(2007); Gary L. Wells & Amy L. Bradfield, Measuring
the Goodness of Lineups: Parameter Estimation, Question
Effects, and Limits to the Mock Witness Paradigm, 13
Applied Cognitive Psychol. S27, S30 (1999).


Second, lineups should include a minimum number of
fillers. The greater the number of choices, the more likely
the procedure will serve as a reliable test of the witness'
ability to distinguish the culprit from an innocent person.
As Dr. Wells testified, no magic number exists, but there
appears to be general agreement that a minimum of
five fillers should be used. See Nat'l Inst. of Justice,
U.S. Dep't of Justice, Eyewitness Evidence: A Guide for
Law Enforcement 29 (1999); Attorney General Guidelines,
supra, at 2.


Third, based on the same reasoning, lineups should not
feature more than one suspect. As the Special Master
found, “if multiple suspects are in the lineup, the reliability
of a positive identification *252  is difficult to assess, for
the possibility of ‘lucky’ guesses is magnified.”


The record is unclear as to whether the use of fillers that
match a witness' pre-lineup description is more reliable
than fillers that resemble an actual suspect (to the extent
there is a difference between the two). Compare Steven
E. Clark & Jennifer L. Tunnicliff, Selecting Lineup Foils
in Eyewitness Identification Experiments: Experimental
Control and Real–World Simulation, 25 Law & Hum.
Behav. 199, 212 (2001), and Gary L. Wells et al., The
Selection of Distractors for Eyewitness Lineups, 78 J.
Applied Psychol. 835, 842 (1993), with Stephen Darling
et al., Selection of Lineup Foils in Operational Contexts,
22 Applied Cognitive Psychol. 159, 165–67 (2008). Further
research may help clarify this issue.


We note that the Attorney General Guidelines require
that fillers “generally fit the witness' description” and
that “[w]hen there is a limited or inadequate description
of the perpetrator provided by the witness, or when the
description of the perpetrator differs significantly from
the appearance of the suspect, fillers should resemble
the suspect in significant features.” Attorney General
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Guidelines, supra, at 2–3; see also R.C.L. Lindsay et al.,
Default Values in Eyewitness Descriptions, 18 Law & Hum.
Behav. 527, 528 (1994) (“Innocent suspects may be at risk
when the witness provides a limited or vague description
of the criminal and the lineup foils, although selected to
match the description, are noticeably different from the
suspect in appearance.”).


Of course, all lineup procedures must be recorded and
preserved in accordance with the holding in Delgado,
supra, 188 N.J. at 63, 902 A.2d 888, to ensure that parties,
courts, and juries can later assess the reliability of the
identification.


We find that courts should consider whether a lineup is
poorly constructed when evaluating the admissibility of an
**899  identification. When appropriate, jurors should be


told that poorly constructed or biased lineups can affect
the reliability of an identification and enhance a witness'
confidence.


*253  4. Avoiding Feedback and Recording Confidence


Information received by witnesses both before and after
an identification can affect their memory. The earlier
discussion of Dr. Loftus' study—in which she asked
students how fast a car was going when it passed a non-
existent barn—revealed how memories can be altered by
pre-identification remarks. Loftus, Leading Questions and
the Eyewitness Report, supra, at 566.


Confirmatory or post-identification feedback presents
the same risks. It occurs when police signal to
eyewitnesses that they correctly identified the suspect.
That confirmation can reduce doubt and engender a false
sense of confidence in a witness. Feedback can also falsely
enhance a witness' recollection of the quality of his or her
view of an event.


There is substantial research about confirmatory
feedback. A meta-analysis of twenty studies encompassing
2,400 identifications found that witnesses who received
feedback “expressed significantly more ... confidence in
their decision compared with participants who received
no feedback.” Douglass & Steblay, supra, at 863. The
analysis also revealed that “those who receive a simple
post-identification confirmation regarding the accuracy
of their identification significantly inflate their reports to


suggest better witnessing conditions at the time of the
crime, stronger memory at the time of the lineup, and
sharper memory abilities in general.” Id. at 864–65; see
also Gary L. Wells & Amy L. Bradfield, “Good, You
Identified the Suspect ”: Feedback to Eyewitnesses Distorts
Their Reports of the Witnessing Experience, 83 J. Applied
Psychol. 360 (1998).


The effects of confirmatory feedback may be the same
even when feedback occurs forty-eight hours after an
identification. Gary L. Wells et al., Distorted Retrospective
Eyewitness Reports as Functions of Feedback and Delay, 9
J. Experimental Psychol.: Applied 42, 49–50 (2003). And
those effects can be lasting. See Jeffrey S. Neuschatz et
al., The Effects of Post–Identification Feedback and Age
on Retrospective Eyewitness Memory, 19 Applied Cognitive
Psychol. 435, 449 (2005).


*254  The Court concluded in Romero, supra, “that a
witness's level of confidence, standing alone, may not be
an indication of the reliability of the identification.” 191
N.J. at 76, 922 A.2d 693. The hearing confirmed that
observation. The Special Master found that eyewitness
confidence is generally an unreliable indicator of accuracy,
but he acknowledged research showing that highly
confident witnesses can make accurate identifications 90%
of the time. The State places great weight on that research.
See, e.g., Neil Brewer & Gary L. Wells, The Confidence–
Accuracy Relationship in Eyewitness Identification: Effects
of Lineup Instructions, Foil Similarity, and Target–Absent
Base Rates, 12 J. Experimental Psychol.: Applied 11,
15 (2006); Siegfried Ludwig Sporer et al., Choosing,
Confidence, and Accuracy: A Meta–Analysis of the
Confidence–Accuracy Relation in Eyewitness Identification
Studies, 118 Psychol. Bull. 315, 315–19, 322 (1995); see
also Gary L. Wells & Elizabeth A. Olson, Eyewitness
Testimony, 54 Ann. Rev. Psychol. 277, 283–84 (2003)


(noting complexity of issue). 7


**900  We glean certain principles from this information.
Confirmatory feedback can distort memory. As a result,
to the extent confidence may be relevant in certain
circumstances, it must be recorded in the witness' own
words before any possible feedback. To avoid possible
distortion, law enforcement officers should make a full
record—written or otherwise—of the witness' statement
of confidence once an identification is made. Even then,
feedback about the individual selected must be avoided.
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We rely on our supervisory powers under Article VI,
Section 2, Paragraph 3 of the State Constitution in
requiring that practice. See Delgado, supra, 188 N.J. at 63,
902 A.2d 888 (requiring written record of identification
procedure).


*255  To be sure, concerns about feedback are not
limited to law enforcement officers. As discussed below,
confirmatory feedback from non-State actors can also
affect the reliability of identifications and witness
confidence. See infra at section VI.B.9. See, e.g., C.A.
Elizabeth Luus & Gary L. Wells, The Malleability
of Eyewitness Confidence: Co–Witness and Perseverance
Effects, 79 J. Applied Psychol. 714, 717–18 (1994).


Our focus at this point, though, is on system variables. To
reiterate, we find that feedback affects the reliability of an
identification in that it can distort memory, create a false
sense of confidence, and alter a witness' report of how he
or she viewed an event.


5. Multiple viewings


Viewing a suspect more than once during an investigation
can affect the reliability of the later identification. The
problem, as the Special Master found, is that successive
views of the same person can make it difficult to know
whether the later identification stems from a memory of
the original event or a memory of the earlier identification
procedure.


It is typical for eyewitnesses to look through mugshot
books in search of a suspect. Investigations may also
involve multiple identification procedures. Based on
the record, there is no impact on the reliability of
the second identification procedure “when a picture of
the suspect was not present in photographs examined
earlier.” Gunter Koehnken et al., Forensic Applications of
Line–Up Research, in Psychological Issues in Eyewitness
Identification 205, 218 (Siegfried L. Sporer et al. eds.,
1996).


Multiple identification procedures that involve more than
one viewing of the same suspect, though, can create a
risk of “mugshot exposure” and “mugshot commitment.”
Mugshot exposure is when a witness initially views a
set of photos and makes no identification, but then
selects someone—who had been depicted in the earlier


photos—at a later identification procedure. A meta-
analysis of multiple studies revealed that although 15%
of witnesses mistakenly identified an innocent person
viewed in a lineup *256  for the first time, that percentage
increased to 37% if the witness had seen the innocent
person in a prior mugshot. Kenneth A. Deffenbacher et
al., Mugshot Exposure Effects: Retroactive Interference,
Mugshot Commitment, Source Confusion, and Unconscious
Transference, 30 Law & Hum. Behav. 287, 299 (2006).


Mugshot commitment occurs when a witness identifies a
photo that is then included in a later lineup procedure.
Studies **901  have shown that once witnesses identify an
innocent person from a mugshot, “a significant number”
then “reaffirm[ ] their false identification” in a later lineup
—even if the actual target is present. See Koehnken et al.,
supra, at 219.


Thus, both mugshot exposure and mugshot
commitment can affect the reliability of the witness'
ultimate identification and create a greater risk of
misidentification. As a result, law enforcement officials
should attempt to shield witnesses from viewing suspects
or fillers more than once.


6. Simultaneous v. Sequential Lineups


Lineups are presented either simultaneously or
sequentially. Traditional, simultaneous lineups present
all suspects at the same time, allowing for side-by-side
comparisons. In sequential lineups, eyewitnesses view
suspects one at a time.


Defendant and amici submit that sequential lineups are
preferable because they lead to fewer misidentifications
when the culprit is not in the lineup. The Attorney General
Guidelines recommend that sequential lineups be utilized
when possible, but the State also points to recent studies
that have called that preference into doubt. Because the
science supporting one procedure over the other remains
inconclusive, we are unable to find a preference for either.


The strongest support for sequential lineups comes from
a 2001 meta-analysis comparing data from more than
4,000 lineup experiments. See Nancy Steblay et al.,
Eyewitness Accuracy Rates in Sequential and Simultaneous
Lineup Presentations: A Meta–Analytic Comparison,
25 Law & Hum. Behav. 459 (2001). Across *257
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studies, simultaneous procedures produced more of both
accurate and inaccurate identifications, and sequential
procedures produced fewer misidentifications in target-
absent lineups. Id. at 466, 468–69. In other words,
witnesses were more likely to make selections—accurate
and inaccurate—with simultaneous lineups, and they
made fewer, but more accurate, identifications with
sequential, target-absent lineups.


Some experts believe that the theory of relative judgment
helps explain the results; with sequential lineups, witnesses
cannot compare photos and choose the lineup member
that best matches their memory. See id. at 469. Those
researchers note that “[t]o the extent any difference ... is
due to correct guessing, there is no reason to recommend
simultaneous lineups.” Ibid.


Other experts, including Dr. Malpass, are unconvinced.
They believe that researchers have not yet clearly shown
that sequential presentation is the “active ingredient” in
reducing misidentifications. Roy S. Malpass et al., Public
Policy and Sequential Lineups, 14 Legal & Criminological
Psychol. 1, 5–6 (2009); Dawn McQuiston–Surrett et
al., Sequential v. Simultaneous Lineups: A Review of
Methods, Data, and Theory, 12 Psychol. Pub. Pol'y & L.
137, 163 (2006) (“[W]e believe that current explanations
for why sequential presentation should reduce both
mistaken identifications and correct identifications are
underdeveloped.”); see also Scott D. Gronlund et al.,
Robustness of the Sequential Lineup Advantage, 15 J.
Experimental Psychol.: Applied 140, 149 (2009) (“Based on
our study [of more than 2,000 participants], the sequential


advantage does not appear to be a robust finding.”). 8


**902  As research in this field continues to develop, a
clearer answer may emerge. For now, there is insufficient
authoritative evidence accepted by scientific experts for a
court to make a finding in *258  favor of either procedure.
See Rubanick, supra, 125 N.J. at 432, 449, 593 A.2d 733.
As a result, we do not limit either one at this time.


7. Composites


When a suspect is unknown, eyewitnesses sometimes work
with artists who draw composite sketches. Composites
can also be prepared with the aid of computer software
or non-computerized “tool kits” that contain picture
libraries of facial features. Gary L. Wells & Lisa E. Hasel,


Facial Composite Production by Eyewitnesses, 16 Current
Directions Psychol. Sci. 6, 6–7 (2007).


As the Special Master observed, based on the record,
“composites produce poor results.” In one study, college
freshmen used computer software to generate composites
of students and teachers from their high schools. Margaret
Bull Kovera et al., Identification of Computer–Generated
Facial Composites, 82 J. Applied Psychol. 235, 239 (1997).
Different students who had attended the same schools
were only able to name 3 of the 500 people depicted in the
composites. Id. at 241. But see Wells & Hasel, supra, at 6
(acknowledging rarity of studies comparing sketch artists,
whose skills vary widely, to computer systems).


Researchers attribute those results to a mismatch between
how composites are made and how memory works. See
Wells & Hasel, supra, at 9. Evidence suggests that people
perceive and remember faces “holistically” and not “at
the level of individual facial features.” Ibid. Thus, creating
a composite feature-by-feature may not comport with
the holistic way that memories for faces “are generally
processed, stored, and retrieved.” See ibid.


It is not clear, though, what effect the process of making
a composite has on a witness' memory—that is, whether
it contaminates or confuses a witness' memory of what
he or she actually saw. Compare Gary L. Wells et al.,
Building Face Composites Can Harm Lineup Identification
Performance, 11 J. Experimental Psychol.: Applied 147,
148, 154 (2005) (finding “that building a composite
significantly lowered accuracy for identifying the original
face”), with Michael A. Mauldin & Kenneth R. Laughery,
*259  Composite Production Effects on Subsequent Facial


Recognition, 66 J. Applied Psychol. 351, 355 (1981)
(finding “[w]hen subjects produce a[ ] ... composite ... they
are more likely to recognize the target face in a subsequent
recognition task”).


As Dr. Wells acknowledged, “[t]he sparse, underpowered,
and inconsistent literature on the effects of composite
production on later recognition stands in contrast to
the import of the question.” Wells et al., Building Face
Composites Can Harm Lineup Identification Performance,
supra, at 148. We also note that researchers “are not yet
prepared to argue that the use of composites should be
significantly curtailed in criminal investigations.” Id. at
155.
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Without more accepted research, courts cannot make a
finding on the effect the process of making a composite
has on a witness. See Rubanick, supra, 125 N.J. at 432, 449,
593 A.2d 733. We thus do not limit the use of composites
in investigations.


8. Showups


Showups are essentially single-person lineups: a single
suspect is presented to a witness to make an identification.
Showups often occur at the scene of a crime **903  soon
after its commission. The Special Master noted that they
are a “useful—and necessary—technique when used in
appropriate circumstances,” but they carry their “own
risks of misidentifications.”


By their nature, showups are suggestive and cannot be
performed blind or double-blind. Nonetheless, as the
Special Master found, “the risk of misidentification is not
heightened if a showup is conducted immediately after the
witnessed event, ideally within two hours” because “the
benefits of a fresh memory seem to balance the risks of
undue suggestion.”


We have previously found showups to be “inherently
suggestive,” see Herrera, supra, 187 N.J. at 504, 902
A.2d 177, and other states have limited the admissibility
of showup identifications. In Wisconsin, evidence of a
showup is inadmissible unless, based on the totality
of circumstances, the showup was necessary. State v.
*260  Dubose, 285 Wis.2d 143, 699 N.W.2d 582, 584–


85 (2005). Courts in Massachusetts require that there be
“good reason for the use of a showup.” Commonwealth v.
Martin, 447 Mass. 274, 850 N.E.2d 555, 562–63 (2006). In
New York, showups at police stations are presumptively
suggestive and are suppressed “unless exigency warrants
otherwise.” State v. Duuvon, 77 N.Y.2d 541, 569 N.Y.S.2d
346, 571 N.E.2d 654, 656 (1991) (citations omitted).


Studies that have evaluated showup identifications
illustrate that the timeframe for their reliability appears
relatively small. A Canadian field experiment that
analyzed results from more than 500 identifications
revealed that photo showups performed within minutes of
an encounter were just as accurate as lineups. A. Daniel
Yarmey et al., Accuracy of Eyewitness Identifications in
Showups and Lineups, 20 Law & Hum. Behav. 459, 464
(1996). Two hours after the encounter, though, 58% of


witnesses failed to reject an “innocent suspect” in a photo
showup, as compared to 14% in target-absent photo
lineups. Ibid.


Researchers have also found that “false identifications
are more numerous for showups [compared to lineups]
when an innocent suspect resembles the perpetrator.”
See Nancy Steblay et al., Eyewitness Accuracy Rates in
Police Showup and Lineup Presentations: A Meta–Analytic
Comparison, 27 Law & Hum. Behav. 523, 523 (2003)
(conducting meta-analysis). In addition, research reveals
that showups increase the risk that witnesses will base
identifications more on similar distinctive clothing than
on similar facial features. See Jennifer E. Dysart et al.,
Show-ups: The Critical Issue of Clothing Bias, 20 Applied
Cognitive Psychol. 1009, 1019 (2006); see also Yarmey
et al., supra, at 461, 470 (showing greater likelihood
of misidentification when culprit and innocent suspect
looked alike and wore same clothing).


Experts believe the main problem with showups is that
—compared to lineups—they fail to provide a safeguard
against witnesses with poor memories or those inclined to
guess, because every mistaken identification in a showup
will point to the suspect. In essence, showups make it
easier to make mistakes.


*261  Thus, the record casts doubt on the reliability of
showups conducted more than two hours after an event,
which present a heightened risk of misidentification.
As with lineups, showup administrators should instruct
witnesses that the person they are about to view may
or may not be the culprit and that they should not feel
compelled to make an identification. That said, lineups are
a preferred identification procedure because we continue
to believe that showups, while sometimes necessary, are
inherently suggestive. See Herrera, supra, 187 N.J. at 504,
902 A.2d 177.


**904  B. Estimator variables


Unlike system variables, estimator variables are factors
beyond the control of the criminal justice system. See
Wells, Applied Eyewitness–Testimony Research: System
Variables and Estimator Variables, supra, at 1546. They
can include factors related to the incident, the witness, or
the perpetrator. Estimator variables are equally capable of
affecting an eyewitness' ability to perceive and remember
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an event. Although the factors can be isolated and tested
in lab experiments, they occur at random in the real world.


1. Stress


Even under the best viewing conditions, high levels of
stress can diminish an eyewitness' ability to recall and
make an accurate identification. The Special Master
found that “while moderate levels of stress improve
cognitive processing and might improve accuracy, an
eyewitness under high stress is less likely to make a reliable
identification of the perpetrator.” The State agrees that
high levels of stress are more likely than low levels to
impair an identification.


Scientific research affirms that conclusion. A meta-
analysis of sixty-three studies showed “considerable
support for the hypothesis that high levels of
stress negatively impact both accuracy of eyewitness
identification as well as accuracy of recall of crime-related
details.” See Deffenbacher et al., A Meta–Analytic Review
of the Effects of High Stress on Eyewitness Memory, supra,
at 687, 699.


*262  One field experiment tested the impact of stress
on the memories of military personnel. See Charles A.
Morgan III et al., Accuracy of Eyewitness Memory for
Persons Encountered During Exposure to Highly Intense
Stress, 27 Int'l J.L. & Psychiatry 265 (2004). More
than 500 active-duty military personnel, with an average
of four years in the service, experienced two types of
interrogation after twelve hours of confinement in survival
school training: “a high-stress interrogation (with real
physical confrontation) and a low-stress interrogation
(without physical confrontation).” Id. at 267–68. Both
interrogations lasted about 40 minutes. Id. at 268. Twenty-
four hours later, the subjects were shown either a live
lineup or a sequential or simultaneous photo array, and
asked to identify their interrogators. Id. at 269–70.


Across the procedures, subjects performed more poorly
when they identified their high-stress interrogators. Id.
at 272. For example, when viewing live line-ups, 30%
of subjects accurately identified high-stress interrogators,
but 62% did so for low-stress interrogators. Ibid. The
study's authors concluded that


[c]ontrary to the popular conception that most people
would never forget the face of a clearly seen individual
who had physically confronted them and threatened
them for more than 30 min[utes], ... [t]hese data provide
robust evidence that eyewitness memory for persons
encountered during events that are personally relevant,
highly stressful, and realistic in nature may be subject
to substantial error.


[Id. at 274.]


Although the study was conducted under a rather different
setting, all three experts at the hearing considered its
findings in the context of eyewitness evidence.


We find that high levels of stress are likely to affect the
reliability of eyewitness identifications. There is no precise
measure for what constitutes “high” stress, which must be
assessed based on the facts presented in individual cases.


2. Weapon Focus


When a visible weapon is used during a crime, it can
distract a witness and draw **905  his or her attention
away from the culprit. “Weapon focus” can thus impair a
witness' ability to make a *263  reliable identification and
describe what the culprit looks like if the crime is of short
duration.


A meta-analysis of nineteen weapon-focus studies that
involved more than 2,000 identifications found a small but
significant effect: an average decrease in accuracy of about
10% when a weapon was present. Nancy M. Steblay, A
Meta–Analytic Review of the Weapon Focus Effect, 16 Law
& Hum. Behav. 413, 415–17 (1992). In a separate study,
half of the witnesses observed a person holding a syringe
in a way that was personally threatening to the witness;
the other half saw the same person holding a pen. Anne
Maass & Gunther Koehnken, Eyewitness Identification:
Simulating the “Weapon Effect”, 13 Law & Hum. Behav.
397, 401–02 (1989). Sixty-four percent of witnesses from
the first group misidentified a filler from a target-absent
lineup, compared to 33% from the second group. See
id. at 405; see also Kerri L. Pickel, Remembering and
Identifying Menacing Perpetrators: Exposure to Violence
and the Weapon Focus Effect, in 2 The Handbook of
Eyewitness Psychology: Memory for People, supra, at 339,
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353–54 (noting that “unusual items [like weapons] attract
attention”).


Weapon focus can also affect a witness' ability to describe
a perpetrator. A meta-analysis of ten studies showed
that “weapon-absent condition[s] generated significantly
more accurate descriptions of the perpetrator than did
the weapon-present condition.” Steblay, A Meta–Analytic
Review of the Weapon Focus Effect, supra, at 417.


The duration of the crime is also an important
consideration. Dr. Steblay concluded that weapon-focus
studies speak to real-world “situations in which a witness
observes a threatening object ... in an event of short
duration.” Id. at 421. As Dr. Wells testified, the longer the
duration, the more time the witness has to adapt to the
presence of a weapon and focus on other details.


Thus, when the interaction is brief, the presence of a visible
weapon can affect the reliability of an identification and
the accuracy of a witness' description of the perpetrator.


*264  3. Duration


Not surprisingly, the amount of time an eyewitness has
to observe an event may affect the reliability of an
identification. The Special Master found that “while
there is no minimum time required to make an accurate
identification, a brief or fleeting contact is less likely to
produce an accurate identification than a more prolonged
exposure.” See Colin G. Tredoux et al., Eyewitness
Identification, in 1 Encyclopedia of Applied Psychology
875, 877 (Charles Spielberger ed., 2004).


There is no measure to determine exactly how long a
view is needed to be able to make a reliable identification.
Dr. Malpass testified that very brief but good views can
produce accurate identifications, and Dr. Wells suggested
that the quality of a witness' memory may have as much to
do with the absence of other distractions as with duration.


Whatever the threshold, studies have shown, and the
Special Master found, “that witnesses consistently tend
to overestimate short durations, particularly where much
was going on or the event was particularly stressful.” See,
e.g., Elizabeth F. Loftus et al., Time Went by So Slowly:
Overestimation of Event Duration by Males and Females, 1
Applied Cognitive Psychol. 3, 10 (1987).


**906  4. Distance and Lighting


It is obvious that a person is easier to recognize when
close by, and that clarity decreases with distance. We also
know that poor lighting makes it harder to see well. Thus,
greater distance between a witness and a perpetrator and
poor lighting conditions can diminish the reliability of an
identification.


Scientists have refined those common-sense notions with
further study. See, e.g., R.C.L. Lindsay et al., How
Variations in Distance Affect Eyewitness Reports and
Identification Accuracy, 32 Law & Hum. Behav. 526 (2008).
Research has also shown that people have difficulty
estimating distances. See, e.g., id. at 533.


*265  5. Witness Characteristics


Characteristics like a witness' age and level of intoxication
can affect the reliability of an identification.


The Special Master found that “the effects of alcohol on
identification accuracy show that high levels of alcohol
promote false identifications” and that “low alcohol
intake produces fewer misidentifications than high alcohol
intake.” See also Jennifer E. Dysart et al., The Intoxicated
Witness: Effects of Alcohol on Identification Accuracy from
Showups, 87 J. Applied Psychol. 170, 174 (2002). That
finding is undisputed.


The Special Master also found that “[a] witness's age ...
bears on the reliability of an identification.” A meta-
analysis has shown that children between the ages of
nine and thirteen who view target-absent lineups are
more likely to make incorrect identifications than adults.
See Joanna D. Pozzulo & R.C.L. Lindsay, Identification
Accuracy of Children Versus Adults: A Meta–Analysis, 22
Law & Hum. Behav. 549, 563, 565 (1998). Showups in
particular “are significantly more suggestive or leading
with children.” See Jennifer E. Dysart & R.C.L. Lindsay,
Show-up Identifications: Suggestive Technique or Reliable
Method?, in 2 The Handbook of Eyewitness Psychology:
Memory for People 137, 147 (2007).


Some research also shows that witness accuracy declines
with age. Across twelve studies, young witnesses—ranging
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from nineteen to twenty-four years old—were more
accurate when viewing target-absent lineups than older
witnesses—ranging from sixty-eight to seventy-four years
old. See James C. Bartlett & Amina Memon, Eyewitness
Memory in Young and Older Adults, in 2 The Handbook of
Eyewitness Psychology: Memory for People, supra, at 309,
317–19. On average, 53% of young witnesses recognized
that the target was not in the lineup, compared to only
31% of older witnesses. Id. at 318.


But the target's age may matter as well. As Dr.
Penrod testified, “there's an own-age bias,” meaning that
witnesses are *266  “better at recognizing people of
[their] own age than ... people of other ages.” That effect
may appear in studies that use college-age students as
targets, for example. See id. at 321–23 (concluding that
“young adults show better memory for young faces ... than
older faces, whereas seniors show either no effect or the
opposite effect”); see also Melissa Boyce et al., Belief of
Eyewitness Identification Evidence, in 2 The Handbook of
Eyewitness Psychology: Memory for People, supra, at 501,
512 (“Perhaps people should only use age as a factor in
deciding whether to believe an eyewitness if there is a large
age difference between the witness and the suspect.”).


Thus, the data about memory and older witnesses is more
nuanced, according to the scientific literature. In addition,
there was little other testimony at the hearing on the
topic. Based on the record before **907  us, we cannot
conclude that a standard jury instruction questioning
the reliability of identifications by all older eyewitnesses
would be appropriate for use in all cases.


6. Characteristics of Perpetrator


Disguises and changes in facial features can affect a
witness' ability to remember and identify a perpetrator.
The Special Master found that “[d]isguises (e.g., hats,
sunglasses, masks) are confounding to witnesses and
reduce the accuracy of identifications.” According to the
State, those findings are “so well-known that criminals
employ them in their work.”


Disguises as simple as hats have been shown to reduce
identification accuracy. See Brian L. Cutler et al.,
Improving the Reliability of Eyewitness Identification:
Putting Context into Context, 72 J. Applied Psychol. 629,
635 (1987).


If facial features are altered between the time of the event
and the identification procedure—if, for example, the
culprit grows a beard—the accuracy of an identification
may decrease. See K.E. Patterson & A.D. Baddeley, When
Face Recognition Fails, 3 J. Experimental Psychol.: Hum.
Learning & Memory 406, 410, 414 (1977).


*267  7. Memory Decay


Memories fade with time. And as the Special Master
observed, memory decay “is irreversible”; memories never
improve. As a result, delays between the commission of
a crime and the time an identification is made can affect
reliability. That basic principle is not in dispute.


A meta-analysis of fifty-three “facial memory studies”
confirmed “that memory strength will be weaker at longer
retention intervals [the amount of time that passes] than at
briefer ones.” Kenneth A. Deffenbacher et al., Forgetting
the Once–Seen Face: Estimating the Strength of an
Eyewitness's Memory Representation, 14 J. Experimental
Psychol.: Applied 139, 142 (2008). In other words, the
more time that passes, the greater the possibility that a
witness' memory of a perpetrator will weaken. See Krafka
& Penrod, supra, at 65 (finding substantial increase in
misidentification rate in target-absent arrays from two
to twenty-four hours after event). However, researchers
cannot pinpoint precisely when a person's recall becomes
unreliable.


8. Race-bias


“A cross-racial identification occurs when an eyewitness
is asked to identify a person of another race.” Cromedy,
supra, 158 N.J. at 120, 727 A.2d 457. In Cromedy,
after citing multiple social science sources, this Court
recognized that a witness may have more difficulty making
a cross-racial identification. Id. at 120–23, 131, 727 A.2d
457.


A meta-analysis conducted after Cromedy, involving
thirty-nine studies and nearly 5,000 identifications,
confirmed the Court's prior finding. See Christian A.
Meissner & John C. Brigham, Thirty Years of Investigating
the Own–Race Bias in Memory for Faces: A Meta–Analytic
Review, 7 Psychol. Pub. Pol'y & Law 3, 21 (2001).
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Cross-racial recognition continues to be a factor that can
affect the reliability of an identification. See also infra at
section X.


*268  9. Private Actors


The current Model Jury Charge states that judges
should refer to “factors relating to suggestiveness, that
are supported by the evidence,” including “whether
the witness was exposed to opinions, descriptions, or
identifications given by other witnesses, to photographs
or newspaper accounts, or to any other information or
influence that may have affected the independence of
his/her identification.” Model Jury Charge (Criminal),
“Identification: **908  In–Court and Out–of–Court
Identifications” (2007). The charge was added after
this Court in Herrera invited the Model Jury Charge
Committee to consider including express references to
suggestibility. Herrera, supra, 187 N.J. at 509–10, 902 A.2d
177 (citing State v. Long, 721 P.2d 483 (Utah 1980)).
In response, the Committee relied heavily on proposed
charging language in Long.


The Model Jury Charge properly reflects that private
—that is, non-State—actors can affect the reliability of
eyewitness identifications, just as the police can. The
record on remand supports that conclusion. Studies
show that witness memories can be altered when co-
eyewitnesses share information about what they observed.
Those studies bolster the broader finding “that post-
identification feedback does not have to be presented by
the experimenter or an authoritative figure (e.g. police
officer) in order to affect a witness' subsequent crime-
related judgments.” See Elin M. Skagerberg, Co–Witness
Feedback in Line-ups, 21 Applied Cognitive Psychol. 489,
494 (2007). Feedback and suggestiveness can come from
co-witnesses and others not connected to the State.


Co-witness feedback may cause a person to form a false
memory of details that he or she never actually observed.
In an early study, 200 college students “viewed a film clip,
read and evaluated a description of that film ostensibly
given by another witness, and wrote out their own
description based on their memory of the film.” Elizabeth
F. Loftus & Edith Greene, Warning: Even Memory for
Faces May Be Contagious, 4 Law & Hum. Behav. 323, 328
(1980). The short film depicted a man who parked his


*269  car, briefly entered a small grocery store, and upon
returning, “got into an argument with a young man who
looked as if he were trying to break into the car.” Ibid.


Some of the students were shown accurate descriptions of
the event, and the rest read descriptions that contained
false details. See ibid. Some students, for example,
observed a young man with straight hair but then read
testimony that described the hair as wavy. Id. at 328–29.
“This procedure was intended to simulate the situation
where a witness to an event is subsequently exposed, either
through conversation or reading a newspaper article, to
a version given by another witness.” Id. at 324. Results
showed that one-third (34%) of students included a false
detail—like wavy hair—when they later described the
target. Id. at 329. By contrast, only 5% of the students who
read a completely factual narrative made similar mistakes.
Ibid. In a related experiment, “[i]f the other witness
referred to a misleading detail [a nonexistent mustache],
[69]% of the subjects later ‘recognized’ an individual with
that feature. Control subjects did so far less often (13%).”
Id. at 323, 330.


More recent studies have yielded comparable findings.
See Lorraine Hope et al., “With a Little Help from
My Friends ...”: The Role of Co–Witness Relationship in
Susceptibility to Misinformation, 127 Acta Psychologica
476, 481 (2008) (noting that all participants “were
susceptible to misinformation from their co-witness
and, as a consequence, produced less accurate recall
accounts than participants who did not interact with
another witness”); see also Helen M. Paterson &
Richard I. Kemp, Comparing Methods of Encountering
Post–Event Information: The Power of Co–Witness
Suggestion, 20 Applied Cognitive Psychol. 1083, 1083
(2006) (“Results suggest that co-witness information had
a particularly strong influence on eyewitness memory,
whether encountered through co-witness discussion or
indirectly through a third party.”); John S. Shaw, III
et al., Co–Witness Information Can Have Immediate
**909  Effects on Eyewitness Memory Reports, 21 Law


& Hum. Behav. 503, 503, 516 (1997) (“[W]hen *270
participants received incorrect information about a co-
witness's response, they were significantly more likely
to give that incorrect response than if they received
no co-witness information.”); Rachel Zajac & Nicola
Henderson, Don't It Make My Brown Eyes Blue: Co–
Witness Misinformation About a Target's Appearance Can
Impair Target–Absent Lineup Performance, 17 Memory



http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2009398348&originatingDoc=Ie1cdd531cef411e0be8fdb5fa26a1033&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2009398348&pubNum=583&originatingDoc=Ie1cdd531cef411e0be8fdb5fa26a1033&refType=RP&fi=co_pp_sp_583_509&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_583_509

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2009398348&pubNum=583&originatingDoc=Ie1cdd531cef411e0be8fdb5fa26a1033&refType=RP&fi=co_pp_sp_583_509&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_583_509

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986132903&pubNum=661&originatingDoc=Ie1cdd531cef411e0be8fdb5fa26a1033&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986132903&originatingDoc=Ie1cdd531cef411e0be8fdb5fa26a1033&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)





State v. Henderson, 208 N.J. 208 (2011)


27 A.3d 872


 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 28


266, 275 (2009) (“[P]articipants who were [wrongly] told
by the [co-witness] that the accomplice had blue eyes
were significantly more likely than control participants
to provide this information when asked to give a verbal
description.”).


One of the experiments evaluated the effect of the nature
of the witnesses' relationships with one another and
compared co-witnesses who were strangers, friends, and
couples. Hope et al., supra, at 478. The study found that
“witnesses who were previously acquainted with their co-
witness (as a friend or romantic partner) were significantly
more likely to incorporate information obtained solely
from their co-witness into their own accounts.” Id. at 481.


Private actors can also affect witness confidence. See
Luus & Wells, supra, at 714. In one study, after witnesses
made identifications—all of which were incorrect—some
witnesses were either told that their co-witness made the
same or a different identification. Id. at 717. Confidence
rose when witnesses were told that their co-witness agreed
with them, and fell when co-witnesses disagreed. See id.
at 717–18; see also Skagerberg, supra, at 494–95 (showing
similar results).


In addition, all three experts, Drs. Malpass, Penrod, and
Wells, testified at the remand hearing that co-witnesses
can influence memory and recall.


To uncover relevant information about possible feedback
from co-witnesses and other sources, we direct that police
officers ask witnesses, as part of the identification process,
questions designed to elicit (a) whether the witness has
spoken with anyone about the identification and, if so, (b)
what was discussed. That information should be recorded
and disclosed to defendants. We again rely on *271  our
supervisory powers under Article VI, Section 2, Paragraph
3 of the State Constitution in requiring those steps. See
Delgado, supra, 188 N.J. at 63, 902 A.2d 888.


Based on the record, we find that non-State actors like
co-witnesses and other sources of information can affect
the independent nature and reliability of identification
evidence and inflate witness confidence—in the same
way that law enforcement feedback can. As a result,
law enforcement officers should instruct witnesses not to
discuss the identification process with fellow witnesses or
obtain information from other sources.


We address this issue further in Chen, supra.


10. Speed of Identification


The Special Master also noted that the speed with which a
witness makes an identification can be a reliable indicator
of accuracy. The State agrees. (Although the factor is not
a pure system or estimator variable, we include it at this
point for convenience.)


Laboratory studies offer mixed results. Compare Steven
M. Smith et al., Postdictors of Eyewitness Errors:
Can False Identifications Be Diagnosed?, 85 J. Applied
Psychol. 542, 542 (2000) (noting “[d]ecision time and
lineup fairness were the best postdictors of accuracy”),
and David Dunning & Scott Perretta, Automaticity
and Eyewitness Accuracy: A 10– **910  to 12–Second
Rule for Distinguishing Accurate from Inaccurate Positive
Identifications, 87 J. Applied Psychol. 951, 959 (2002)
(finding across four studies that identifications were
nearly 90% accurate when witnesses identified targets
within ten to twelve seconds of seeing a lineup), with
Ross et al., supra, at 688 (noting that rapid identifications
were only 59%, not 90%, accurate and finding twenty-
five seconds to be “time boundary” between accurate and
inaccurate identifications).


Because of the lack of consensus in the scientific
community, we make no finding on this issue. See
Rubanick, supra, 125 N.J. at 432, 449, 593 A.2d 733. To
the extent speed is relevant in any *272  event, researchers
also caution that it may only be considered if the lineup is
fair and unbiased. See Ross et al., supra, at 688–89.


C. Juror Understanding


Some of the findings described above are intuitive.
Everyone knows, for instance, that bad lighting conditions
make it more difficult to perceive the details of a person's
face. Some findings are less obvious. Although many may
believe that witnesses to a highly stressful, threatening
event will “never forget a face” because of their intense
focus at the time, the research suggests that is not
necessarily so. See supra at section VI.B.1.


Using survey questionnaires and mock-jury studies,
experts have attempted to discern what lay people
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understand, and what information about perception and
memory are beyond the ken of the average juror. Based on
those studies, the Special Master found “that laypersons
are largely unfamiliar” with scientific findings and “often
hold beliefs to the contrary.” Defendant and amici agree.
The State does not. The State argues that the sources
the Special Master cited are unreliable, and that jurors
generally understand how memory functions and how it
can be distorted.


The parties devote much attention to this issue. But
the debate relates largely to the need for enhanced jury
instructions and the possible use of expert testimony. Left
unanswered amidst many objections is this question: if
even only a small number of jurors do not appreciate
an important, relevant concept, why not help them
understand it better with an appropriate jury charge?


Survey questionnaires provide the most direct evidence
of what jurors know about memory and eyewitness
identifications. Researchers conducting the surveys ask
jurors questions about memory and system and estimator
variables. The results can then be compared to expert
responses in separate surveys.


Survey studies have generated varied results. The Special
Master relied on data from a 2006 survey (the “Benton
Survey”) that asked 111 jurors in Tennessee questions
about eyewitness *273  identification and memory. See
Tanja Rapus Benton et al., Eyewitness Memory Is Still
Not Common Sense: Comparing Jurors, Judges and Law
Enforcement to Eyewitness Experts, 20 Applied Cognitive
Psychol. 115, 118 (2006). Juror responses differed from
expert responses on 87% of the issues. Id. at 119–21.
Among other issues, only 41% of jurors agreed with the
importance of pre-lineup instructions, and only 38% to
47% agreed with the effects of the accuracy-confidence
relationship, weapon focus, and cross-race bias. Id. at 120.
By comparison, about nine of ten experts agreed on the
effects of all of those issues. Ibid.


The State disputes the Benton study for various reasons
and instead highlights results from Canadian surveys
conducted in 2009, which showed a substantially higher
level of juror understanding. See J. Don Read & Sarah
L. Desmarais, Expert Psychology **911  Testimony on
Eyewitness Identification: A Matter of Common Sense?,
in Expert Testimony on the Psychology of Eyewitness
Identification, at 115, 120–27. The majority of jury-


eligible participants in those surveys agreed with experts
on the importance of lineup instructions, the accuracy-
confidence relationship, cross-race bias, and weapon
focus. See id. at 121–22. Still, as the survey authors
acknowledged, “substantial differences in knowledge and
familiarity between experts and laypersons were readily
apparent for 50% of the eyewitness topics.” Id. at 127.


Mock-jury studies provide another method to try to
discern what jurors know. The State argues that mock-
jury research is unreliable because it is not possible to
replicate the atmosphere of a criminal trial in a mock-trial
setting. While true, that comment does not justify scuttling
the studies entirely. Also, the growing use of mock trials
by the private bar undercuts the strength of the assertion.
See generally Martha Neil, Practice Makes Perfect: Mock
Trials Gain Ground as a Way to Get Inside Track in Real
Trial, 89 A.B.A. J. 34 (2003).


The Special Master did cite the studies. In one mock-jury
experiment, researchers showed jurors different versions
of a videotaped mock trial about an armed robbery
of a liquor store. *274  Brian L. Cutler et al., Juror
Sensitivity to Eyewitness Identification Evidence, 14 Law
& Hum. Behav. 185, 186–87 (1990). To test how sensitive
jurors were to the effect of weapon focus, some heard
an eyewitness testify that the defendant pointed a gun at
her during the robbery, while others heard that the gun
was hidden in the robber's jacket. Id. at 188. Similarly,
some jurors heard the eyewitness declare that she was
80% confident that she had correctly identified the robber,
while others heard that she was 100% confident. Id. at 189.
Researchers used similar methods to test reactions to eight
other system and estimator variables. See id. at 188–89.


The study revealed that mock-jurors “were insensitive
to the effects of disguise, weapon presence, retention
interval, suggestive lineup instructions, and procedures
used for constructing and carrying out the lineup”
but “gave disproportionate weight to the confidence of
the witness.” Id. at 190. Stated otherwise, eyewitness
confidence “was the most powerful predictor of verdicts”
regardless of other variables. Id. at 185. The authors
thus concluded that jurors do “not evaluate eyewitness
memory in a manner consistent with psychological theory
and findings.” See id. at 190.


Neither juror surveys nor mock-jury studies can offer
definitive proof of what jurors know or believe about



http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0296327066&pubNum=101&originatingDoc=Ie1cdd531cef411e0be8fdb5fa26a1033&refType=LR&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0296327066&pubNum=101&originatingDoc=Ie1cdd531cef411e0be8fdb5fa26a1033&refType=LR&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0296327066&pubNum=101&originatingDoc=Ie1cdd531cef411e0be8fdb5fa26a1033&refType=LR&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)





State v. Henderson, 208 N.J. 208 (2011)


27 A.3d 872


 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 30


memory. But they reveal generally that people do
not intuitively understand all of the relevant scientific
findings. As a result, there is a need to promote greater
juror understanding of those issues.


D. Consensus Among Experts


The Special Master found broad consensus within the
scientific community on the relevant scientific issues.
Primarily, he found support in a 2001 survey of sixty-
four experts, mostly cognitive and social psychologists.
See Saul M. Kassin et al., On the “General Acceptance”
of Eyewitness Testimony Research: A New Survey of
the Experts, 56 Am. Psychologist 405, 407 (2001) (the
“Kassin Report”). Ninety-two percent of the participating
experts had published articles or books on eyewitness
identification, and *275  many in the group had
testified as expert witnesses in almost 1,000 court cases,
collectively. Id. at 409.


Ninety percent or more of the experts found research on
the following topics reliable: suggestive wording; lineup
instruction **912  bias; confidence malleability; mugshot
bias; post-event information; child suggestivity; alcohol
intoxication; and own-race bias. Id. at 412. Seventy
to 87% found the following research reliable: weapon
focus; the accuracy-confidence relationship; memory
decay; exposure time; sequential presentation; showups;
description-matched foils; child-witness accuracy; and
lineup fairness. Ibid.


The State suggests that some of the experts surveyed in
the Kassin Report had motives to overstate the science
because they were also forensic consultants who have
been paid for testifying at trials. See id. 414–15. As
a result, the State discounts the results in the Report.
The Report's authors recognized this potential for bias
and looked for distinctions between answers provided by
“forensic consultants” and the 44% of scientists who had
never testified in court. Ibid. The analysis revealed “no
significant difference” between the two groups. Id. at 415.


The studies and meta-analyses published in the ten years
since the Kassin Report show a growing consensus in
certain areas of eyewitness identification research. For
example, only 60% of experts in 2001 found research on
the relationship between stress and identification accuracy
to be reliable. Id. at 412. At the remand hearing, all


three experts testified that results from the military stress
experiment, see Morgan III et al., supra, and other studies
have reinforced views about the relationship between high
stress and the reliability of identifications.


Among the experts who testified on remand, there was
broad consensus regarding the Special Master's findings.
The State's expert, Dr. Malpass, agreed with nearly all of
the conclusions offered by Drs. Wells and Penrod. As Dr.
Malpass wrote in 2009, “there is general agreement about
the scientific findings of the eyewitness community,”
as evidenced by meta-analytic reviews, *276  primary
texts, and surveys of scientific experts, and “[a] review
of these areas suggests that it would be very difficult
to sustain the position that many of the findings in
research on eyewitness memory lack general agreement
within the scientific community.” Malpass et al., The
Need for Expert Psychological Testimony on Eyewitness
Identification, supra, at 15.


VII. Responses to Scientific Studies


Beyond the scientific community, law enforcement and
reform agencies across the nation have taken note of the
scientific findings. In turn, they have formed task forces
and recommended or implemented new procedures to
improve the reliability of eyewitness identifications. See,
e.g., Ad Hoc Innocence Comm. to Ensure the Integrity of
the Criminal Process, Am. Bar Ass'n, Achieving Justice:
Freeing the Innocent, Convicting the Guilty (2006); Int'l
Ass'n of Chiefs of Police, supra; Nat'l Inst. of Justice, U.S.
Dep't of Justice, Eyewitness Evidence: A Guide for Law
Enforcement, supra.


New Jersey has been at the forefront of that effort. In
2001, under the leadership of then-Attorney General John
J. Farmer, Jr., New Jersey became “the first state in the
Nation to officially adopt the recommendations issued
by the Department of Justice” and issue guidelines for
preparing and conducting identification procedures. See
Letter from Attorney General John J. Farmer, Jr., to
All County Prosecutors et al., at 1 (Apr. 18, 2001) (AG
Farmer Letter), available at http://www.state.nj.us/lps/
dcj/agguide/photoid.pdf.


The Attorney General Guidelines “incorporate[d] more
than 20 years of scientific research on memory and
interview techniques.” Ibid. The preamble describes the
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document as a list of “best practices.” See **913
Attorney General Guidelines, supra, at 1. The list is
divided into two broad categories: composing photo or
live lineups, and conducting identification procedures.
Many, but not all, of the practices measure up to current
scientific standards. Although we have discussed parts
of the Guidelines in the preceding *277  sections, we
summarize them as a whole for the sake of completeness.


The Guidelines applied the following “best practices”
to live and photo lineups: “Include only one suspect in
each identification procedure”; select fillers based on the
“witness' description of the perpetrator”; if the description
is limited, inadequate, or differs significantly from the
suspect's appearance, “fillers should resemble the suspect
in significant features”; include a minimum of four or
five fillers; consider placing the suspect in different lineup
positions when conducting more than one lineup in a
case with multiple witnesses; and “[a]void reusing fillers in
lineups” when showing the same witness a new suspect. Id.
at 1–3. When constructing photo lineups, officers should
also “[e]nsure that no writings or information concerning
previous arrest(s) will be visible to the witness”; “[v]iew the
array, once completed, to ensure that the suspect does not
unduly stand out”; and “[p]reserve the presentation order
of the photo lineup” and the photos themselves. Id. at 2.


The Guidelines also set out specific rules for administering
lineups. To avoid administrator feedback, “the person
conducting the photo or live lineup identification
procedure should be someone other than the primary
investigator assigned to the case.” Id. at 1. If that is
impractical, the non-blind lineup administrator “should
be careful to avoid inadvertent signaling to the witness of
the ‘correct’ response.” Ibid.


Under the Guidelines, administrators should instruct
witnesses “that the perpetrator may not be among those
in the photo array or live lineup and, therefore, they
should not feel compelled to make an identification.” Ibid.
The Guidelines also state a preference for sequential over
simultaneous lineup presentation. See ibid.


During the procedure, administrators must “[a]void
saying anything to the witness that may influence the
witness' selection.” Id. at 3–6. If the witness makes an
identification, officers should “avoid reporting to the
witness any information regarding the *278  individual


he or she has selected prior to obtaining the witness'
statement of certainty.” Ibid.


Officers must record the results obtained from the witness.
See id. at 7. As part of that process, officers are to record
both the outcome of the identification and “the witness'
own words regarding how sure he or she is.” Ibid. If a
witness fails to make an identification, that too should
be recorded. Ibid. In addition, officers should instruct
witnesses not to discuss the procedure or its results with
other witnesses. Id. at 4–7.


The Attorney General Guidelines are thorough and
exacting. We once again commend the Attorney General's
Office for responding to important social scientific
evidence and promoting the reliability of eyewitness
identifications. See Delgado, supra, 188 N.J. at 62, 902
A.2d 888; see also Romero, supra, 191 N.J. at 74, 922
A.2d 693. Since 2001, when the recommended Guidelines
went into effect, they may well have prevented wrongful
convictions.


However, the Guidelines are a series of recommended
best practices. The Attorney General expressly noted
that identifications that do not follow the recommended
Guidelines should not be deemed “inadmissible or
otherwise in error.” AG **914  Farmer Letter, supra,
at 3. Although the State argues that the Court should
defer to other branches of government to deal with the
evolving social scientific landscape, it remains the Court's
obligation to guarantee that constitutional requirements
are met, and to ensure the integrity of criminal trials. See
Romero, supra, 191 N.J. at 74–75, 922 A.2d 693 (citing
court's supervisory authority under N.J. Const. art. VI, §
2, ¶ 3); Delgado, supra, 188 N.J. at 62, 902 A.2d 888 (same);
see also State v. Daniels, 182 N.J. 80, 95–96, 861 A.2d 808
(2004).


Other state and local authorities have instituted similar
changes to their eyewitness identification procedures. In
2005, for example, the Attorney General of Wisconsin
issued a set of identification guidelines recommending,
among other things, “double-blind, sequential photo
arrays and lineups with non-suspect fillers chosen *279
to minimize suggestiveness, non-biased instructions to
eyewitnesses, and assessments of confidence immediately
after identifications.” Office of the Attorney Gen.,
Wis. Dep't of Justice, Model Policy and Procedure for
Eyewitness Identification 1 (2005); see also Dallas Police
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Dep't, Dallas Police Department General Order § 304.01
(2009); Denver Police Dep't, Operations Manual § 104.44
(2006); Police Chiefs' Ass'n of Santa Clara County, Line-
up Protocol for Law Enforcement (2002).


North Carolina was among the first states to
pass legislation mandating, among other things, pre-
lineup instructions and blind and sequential lineup
administration. See N.C. Gen.Stat. § 15A–284.50 to .53.
Illinois, Maryland, Ohio, West Virginia, and Wisconsin
have passed similar laws regarding lineup practices. See
725 Ill. Comp. Stat. 5/107A–5; Md. Code Ann., Pub. Safety
§ 3–506; Ohio Rev.Code Ann. § 2933.83; W. Va.Code Ann.
§ 62–1E–1 to –3; Wis. Stat. § 175.50.


VIII. Parties' Arguments


The parties and amici submitted voluminous briefs of high
quality, both before and after the remand hearing. We
summarize their positions without repeating arguments
already addressed. In short, defendant and amici endorse
the Special Master's factual and scientific findings in
their entirety. We have already discussed many of the
State's responses to those findings. We now outline
the parties' and amici's arguments as to the Appellate
Division decision and the viability of the Manson/Madison
framework in light of the record developed on remand.


The State argues vigorously against the Appellate
Division's holding that a breach of the Attorney General
Guidelines results in a presumption of impermissible
suggestiveness. The State contends that such an approach
would penalize the Attorney General for adopting
Guidelines designed to improve identification practices,
and reward defendants who intimidate witnesses. In
this case, the State submits, two officers merely tried
to reassure a threatened and reluctant witness; they
did not attempt to influence the witness' selection of a
particular photograph. The *280  State maintains that the
Appellate Division's response would hamper this and like
prosecutions and hinder policy makers in the future.


As to the current Manson/Madison framework, the State
argues that there is insufficient evidence to warrant a
change in the familiar procedure for evaluating eyewitness
identification evidence. First, the State believes that the
likelihood of misidentifications is overstated. See, supra,
at section III.


Second, the State offers various arguments as to why
the Manson/Madison framework is an adequate construct
to **915  evaluate identification evidence before trial:
the right to a pretrial Wade hearing is already extensive
and requires only “some showing” of impermissible
suggestiveness; the Manson/ Madison test is broad enough
to incorporate all system and estimator variables; and
the Manson/Madison test instructs judges to focus on
confidence demonstrated at the time of confrontation,
before any post-identification, confirmatory feedback.


Along with Manson/Madison, the State identifies other
safeguards that protect against wrongful convictions:
the Attorney General Guidelines; pretrial, open-file
discovery, see R. 3:13–3; exclusion of highly prejudicial
identifications that result from suggestive conduct or
words by a private actor under N.J.R.E. 403; jury
voir dire; numerous peremptory jury challenges; cross-
examination; defense summations; and comprehensive
jury instructions.


Because eyewitness identification science is probabilistic
—meaning that it cannot determine if a particular
identification is accurate—the State also argues that the
legal system should continue to rely on jurors to assess
the credibility of eyewitnesses. To guide juries, the State
favors appropriate, flexible jury instructions. The State
maintains that expert testimony is not advisable because
the relevant subjects are not beyond the ken of the average
juror.


*281  Among other things, the State also rejects the use
of the analogy that human memory is like trace evidence,
which all the other parties advance.


Defendant embraces the decision of the Appellate
Division and agrees that a violation of the Attorney
General Guidelines should create a presumption of
impermissible suggestiveness. With regard to the
Manson/Madison test, defendant and amici argue that
more than thirty years of scientific evidence undercut
the assumptions underlying the Supreme Court's decision
in Manson. They believe that for the following reasons,
the Manson/Madison framework is insufficient to ensure
defendants' due process rights to a fair trial: courts only
consider the five reliability factors in Manson/Madison
after finding suggestiveness, even though some of
those factors may themselves be unreliable because of
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suggestive police behavior; the framework focuses only on
police misconduct despite research that shows estimator
variables and feedback from private actors can also affect
reliability; its all-or-nothing remedy of suppression is too
inflexible; it fails to provide jurors context and guidance;
and it does not deter suggestive police procedures.


To correct those flaws, defendant and the ACDL
initially proposed two alternative frameworks to
replace Manson/Madison. Among other arguments, they
analogized to Miranda v. Arizona, 384 U.S. 436, 86 S.Ct.
1602, 16 L.Ed.2d 694 (1966), and argued that eyewitness
evidence should be excluded per se if an identification
procedure violated the Attorney General Guidelines or if
a judge found other evidence of suggestiveness.


Consistent with the Special Master's report, they now
urge this Court to require a reliability hearing in every
case in which the State intends to present identification
evidence. At the hearing, they submit that a wide range
of system and estimator variables would be relevant, and
the State should bear the burden of establishing reliability.
In addition, they agree with the Special Master that juries
should receive expanded instructions that address specific
variables and are tailored to the facts of the case.


*282  The Innocence Project proposes a different scheme
along the following lines: defendants would first have to
allege that **916  an identification was unreliable; the
burden would then shift to the State to prove, in essence,
that neither estimator nor system variables rendered the
identification unreliable—to be accomplished through
testimony of the eyewitness about the circumstances
under which she saw the perpetrator, and proof from
law enforcement about the identification procedure used;
the burden would next shift back to the defendant to
prove by a preponderance of evidence “that there exists a
substantial probability of a mistaken identification”; and
if the court does not suppress the evidence, defendant
could file motions to seek to limit or redact identification
testimony and present expert testimony at trial.


Notably, under the Innocence Project's approach, a
violation of the Attorney General Guidelines would be
a factor for the trial court—and juries—to consider; it
would not lead to per se exclusion. At the admissibility
hearing, the Innocence Project recommends that trial
courts consider both system and estimator variables,
and be required to make detailed findings about them;


afterward, judges would be in a position before trial to tell
the parties which instructions, if any, they plan to give the
jury about relevant variables in the case.


Finally, the Innocence Project encourages this Court
to adopt comprehensive jury instructions that are easy
to understand, so that jurors can evaluate eyewitness
evidence appropriately. The Innocence Project maintains
that those instructions should be read to the jury both
before an eyewitness' testimony and at the conclusion of
the case. If at the end of trial the court doubts the accuracy
of an identification, the Innocence Project argues that the
judge should give a cautionary instruction to treat that
evidence with great caution and distrust.


The State argues that the Innocent Project's proposal
would invite an unnecessary pretrial fishing expedition
in every criminal case involving eyewitness evidence.
Instead, the State contends that the initial burden should
remain on defendants to show some *283  evidence of
suggestiveness, which the State claims is not an onerous
threshold.


IX. Legal Conclusions


A. Scientific Evidence


We find that the scientific evidence presented is both
reliable and useful. See Moore, supra, 188 N.J. at 206, 902
A.2d 1212. Despite arguments to the contrary, we agree
with the Special Master that “[t]he science abundantly
demonstrates the many vagaries of memory encoding,
storage, and retrieval; the malleability of memory;
the contaminating effects of extrinsic information; the
influence of police interview techniques and identification
procedures; and the many other factors that bear on the
reliability of eyewitness identifications.”


The research presented on remand is not only extensive,
but as Dr. Monahan testified, it represents the “gold
standard in terms of the applicability of social science
research to the law.” Experimental methods and findings
have been tested and retested, subjected to scientific
scrutiny through peer-reviewed journals, evaluated
through the lens of meta-analyses, and replicated at times
in real-world settings. As reflected above, consensus exists
among the experts who testified on remand and within the
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broader research community. See Chun, supra, 194 N.J. at
91, 943 A.2d 114; see also Frye, supra, 293 F. at 1014.


**917  Other courts have accepted eyewitness
identification research pertaining to a number of the
variables discussed. See, e.g., United States v. Bartlett,
567 F.3d 901, 906 (7th Cir. 2009) (confidence-accuracy
relationship and memory decay), cert. denied, ––– U.S.
––––, 130 S.Ct. 1137, 175 L.Ed.2d 971 (2010); United
States v. Brownlee, 454 F.3d 131, 142–44 (3d Cir. 2006)
( “inherent unreliability” of eyewitness identifications and
accuracy-confidence relationship); United States v. Smith,
621 F.Supp.2d 1207, 1215–17 (M.D.Ala. 2009) (cross-
racial identifications, impact of high stress, and feedback);
State v. Chapple, 135 Ariz. 281, 660 P.2d 1208, 1220–22
(1983) (memory decay, stress, feedback, and confidence-
accuracy); *284  People v. McDonald, 37 Cal.3d 351, 208
Cal.Rptr. 236, 690 P.2d 709, 718 (1984) (“The consistency
of the results of [eyewitness identification] studies is
impressive, and the courts can no longer remain oblivious
to their implications for the administration of justice.”),
overruled on other grounds by People v. Mendoza, 23
Cal.4th 896, 98 Cal.Rptr.2d 431, 4 P.3d 265 (2000); Benn
v. United States, 978 A.2d 1257, 1265–68 (D.C. 2009)
(citing expert consensus regarding system and estimator
variables); People v. LeGrand, 8 N.Y.3d 449, 835 N.Y.S.2d
523, 867 N.E.2d 374, 380 (2007) (confidence-accuracy
relationship, feedback, and confidence malleability); State
v. Copeland, 226 S.W.3d 287, 299–300, 302 (Tenn. 2007)
(weapons effect, stress, cross-racial identification, age, and
opportunity to view); State v. Clopten, 223 P.3d 1103,
1113 & n.22 (Utah 2009) (citing with approval research
on multiple system and estimator variables). But see
Marquez, supra, 967 A.2d at 77 (finding scientific literature
“is far from universal or even well established” and that
“research is in great flux”) (discussed supra at 243 n. 6, 27
A.3d at 893 n. 6).


This is not our first foray into the realm of eyewitness
identification research and its applicability to the law. In
Cromedy, this Court relied on numerous social scientific
studies when we held that special jury instructions
were needed in appropriate cases involving cross-racial
identifications. See Cromedy, supra, 158 N.J. at 120–
23, 131, 727 A.2d 457. We observed that “the empirical
data ... provide[d] an appropriate frame of reference for
requiring ... jury instructions.” Id. at 132, 727 A.2d 457.


More recently in Romero, supra, this Court held that
“there [was] insufficient data to support the conclusion
that, as a matter of due process, people of the same race
but different ethnicity ... require a Cromedy instruction
whenever they are identified by someone of a different
ethnicity.” 191 N.J. at 71–72, 922 A.2d 693. Of the three
studies the Court reviewed, one included a small number
of participants and two “did not test for the reliability
of identifications of Hispanics by non-Hispanics.” Id.
at 70–71, 922 A.2d 693. The Court distinguished the
dearth of social scientific *285  research in the field of
cross-ethnic bias from “the convincing social science data
demonstrating the potential unreliability of cross-racial
identifications.” See id. at 69, 922 A.2d 693.


When social scientific experiments in the field
of eyewitness identification produce “an impressive
consistency in results,” those results can constitute
adequate data on which to base a ruling. See Cromedy,
supra, 158 N.J. at 132, 727 A.2d 457. Thus, based on the
testimony and ample record developed at the hearing, we
recognize that a number of system and estimator variables
can affect the reliability of eyewitness identifications. We
recount those variables after considering the vitality of the
Manson/Madison framework, a question we turn to now.


**918  B. The Manson/
Madison Test Needs to Be Revised


[6]  When this Court adopted the framework outlined in
Manson, it recognized that suggestive police procedures
may “so irreparably ‘taint[ ]’ the out-of-court and in-court
identifications” that a defendant is denied due process.
Madison, supra, 109 N.J. at 239, 536 A.2d 254. To protect
due process concerns, the Manson Court's two-part test
rested on three assumptions: (1) that it would adequately
measure the reliability of eyewitness testimony; (2) that
the test's focus on suggestive police procedure would deter
improper practices; and (3) that jurors would recognize
and discount untrustworthy eyewitness testimony. See
Manson, supra, 432 U.S. at 112–16, 97 S.Ct. at 2252–54,
53 L.Ed.2d at 152–55.


We remanded this case to determine whether those
assumptions and other factors reflected in the two-part
Manson/Madison test are still valid. We conclude from the
hearing that they are not.
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The hearing revealed that Manson/Madison does not
adequately meet its stated goals: it does not provide a
sufficient measure for reliability, it does not deter, and it
overstates the jury's innate ability to evaluate eyewitness
testimony.


First, under Manson/Madison, defendants must show that
police procedures were “impermissibly suggestive” before
courts can *286  consider estimator variables that also
bear on reliability. See Madison, supra, 109 N.J. at 232,
536 A.2d 254. As a result, although evidence of relevant
estimator variables tied to the Neil v. Biggers factors
is routinely introduced at pretrial hearings, their effect
is ignored unless there is a finding of impermissibly
suggestive police conduct. In this case, for example, the
testimony at the Wade hearing related principally to
the lineup procedure. Because the court found that the
procedure was not “impermissibly suggestive,” details
about the witness' use of drugs and alcohol, the dark
lighting conditions, the presence of a weapon pointed at
the witness' chest, and other estimator variables that affect
reliability were not considered at the hearing. (They were
explored later at trial.)


Second, under Manson/Madison, if a court finds that
the police used impermissibly suggestive identification
procedures, the trial judge then weighs the corrupting
effect of the process against five “reliability” factors. Id.
at 239–40, 536 A.2d 254. But three of those factors—
the opportunity to view the crime, the witness' degree of
attention, and the level of certainty at the time of the
identification—rely on self-reporting by eyewitnesses; and
research has shown that those reports can be skewed by
the suggestive procedures themselves and thus may not
be reliable. Self-reporting by eyewitnesses is an essential
part of any investigation, but when reports are tainted
by a suggestive process, they become poor measures in a
balancing test designed to bar unreliable evidence.


Third, rather than act as a deterrent, the Manson/Madison
test may unintentionally reward suggestive police
practices. The irony of the current test is that the
more suggestive the procedure, the greater the chance
eyewitnesses will seem confident and report better viewing
conditions. Courts in turn are encouraged to admit
identifications based on criteria that have been tainted by
the very suggestive practices the test aims to deter.


Fourth, the Manson/Madison test addresses only
one option for questionable eyewitness identification
evidence: suppression. Yet *287  few judges choose that


**919  ultimate sanction. 9  An all-or-nothing approach
does not account for the complexities of eyewitness
identification evidence.


Finally, Manson/Madison instructs courts that “the
reliability determination is to be made from the totality of
the circumstances in the particular case.” Id. at 239, 536
A.2d 254. In practice, trial judges routinely use the test's
five reliability factors as a checklist. The State maintains
that courts may consider additional estimator variables.
Even if that is correct, there is little guidance about which
factors to consider, and courts and juries are often left
to their own intuition to decide which estimator variables
may be important and how they matter.


[7]  As a result of those concerns, we now revise the
State's framework for evaluating eyewitness identification


evidence. 10


*288  C. Revised Framework


Remedying the problems with the current
Manson/Madison test requires an approach that addresses
its shortcomings: one that allows judges to consider all
relevant factors that affect reliability in deciding whether
an identification is admissible; that is not heavily weighted
by factors that can be corrupted by suggestiveness; that
promotes deterrence in a meaningful way; and that focuses
on helping jurors both understand and evaluate the
effects that various factors have on memory—because we
recognize that most identifications will be admitted in
evidence.


Two principal changes to the current system are needed
to accomplish that: first, the revised framework should
allow all relevant system and estimator variables to be
explored and weighed at pretrial hearings when there is
some actual evidence of suggestiveness; and second, courts
should develop and use enhanced jury charges to help
jurors evaluate eyewitness identification evidence.


The new framework also needs to be flexible enough to
serve twin aims: to guarantee fair trials to defendants, who
must have the tools necessary to defend themselves, and to
protect the State's interest in presenting critical evidence
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at trial. With that in mind, we first outline the revised
approach for evaluating identification evidence and then
explain its details and the reasoning behind it.


**920  [8]  First, to obtain a pretrial hearing, a defendant
has the initial burden of showing some evidence of
suggestiveness that could lead to a mistaken identification.
See State v. Rodriquez, supra, 264 N.J.Super. at 269, 624
A.2d 605; State v. Ortiz, supra, 203 N.J.Super. at 522, 497
A.2d 552; cf. State v. Michaels, 136 N.J. 299, 320, 642
A.2d 1372 (1994) (using same standard to trigger pretrial
hearing to determine if child-victim's statements resulted
from suggestive or coercive interview techniques). That
evidence, in general, must be tied to a system—and not an
*289  estimator—variable. But see Chen, supra (extending


right to hearing for suggestive conduct by private actors).


[9]  Second, the State must then offer proof to show
that the proffered eyewitness identification is reliable—
accounting for system and estimator variables—subject to
the following: the court can end the hearing at any time
if it finds from the testimony that defendant's threshold
allegation of suggestiveness is groundless. We discuss this
further below. See infra at 290–91, 27 A.3d at 920–21).


[10]  [11]  Third, the ultimate burden remains on the
defendant to prove a very substantial likelihood of
irreparable misidentification. See Manson, supra, 432 U.S.
at 116, 97 S.Ct. at 2254, 53 L.Ed.2d at 155 (citing Simmons,
supra, 390 U.S. at 384, 88 S.Ct. at 971, 19 L.Ed.2d at 1253);
Madison, supra, 109 N.J. at 239, 536 A.2d 254 (same). To
do so, a defendant can cross-examine eyewitnesses and
police officials and present witnesses and other relevant


evidence linked to system and estimator variables. 11


[12]  Fourth, if after weighing the evidence presented a
court finds from the totality of the circumstances that
defendant has demonstrated a very substantial likelihood
of irreparable misidentification, the court should suppress
the identification evidence. If the evidence is admitted,
the court should provide appropriate, tailored jury
instructions, as discussed further below.


[13]  To evaluate whether there is evidence of
suggestiveness to trigger a hearing, courts should consider
the following non-exhaustive list of system variables:


1. Blind Administration. Was the lineup procedure
performed double-blind? If double-blind testing was


impractical, did the police use a technique like the
“envelope method” described *290  above, to ensure that
the administrator had no knowledge of where the suspect
appeared in the photo array or lineup?


2. Pre-identification Instructions. Did the administrator
provide neutral, pre-identification instructions warning
that the suspect may not be present in the lineup and
that the witness should not feel compelled to make an
identification?


3. Lineup Construction. Did the array or lineup contain
only one suspect embedded among at least five innocent
fillers? Did the suspect stand out from other members of
the lineup?


4. Feedback. Did the witness receive any information or
feedback, about the suspect or the crime, before, during,
or after the identification procedure?


5. Recording Confidence. Did the administrator record
the witness' statement of confidence immediately after the
identification, before the possibility of any confirmatory
feedback?


6. Multiple Viewings. Did the witness view the suspect
more than once as part of **921  multiple identification
procedures? Did police use the same fillers more than
once?


7. Showups. Did the police perform a showup more
than two hours after an event? Did the police warn the
witness that the suspect may not be the perpetrator and
that the witness should not feel compelled to make an
identification?


8. Private Actors. Did law enforcement elicit from the
eyewitness whether he or she had spoken with anyone
about the identification and, if so, what was discussed?


9. Other Identifications Made. Did the eyewitness initially
make no choice or choose a different suspect or filler?


[14]  The court should conduct a Wade hearing only
if defendant offers some evidence of suggestiveness. If,
however, at any time during the hearing the trial court
concludes from the testimony that defendant's initial claim
of suggestiveness is baseless, and if no other evidence of
suggestiveness has been demonstrated by the evidence, the
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court may exercise its discretion to end the *291  hearing.
Under those circumstances, the court need not permit
the defendant or require the State to elicit more evidence
about estimator variables; that evidence would be reserved
for the jury.


[15]  By way of example, assume that a defendant claims
an administrator confirmed an eyewitness' identification
by telling the witness she did a “good job.” That proffer
would warrant a Wade hearing. Assume further that
the administrator credibly denied any feedback, and the
eyewitness did the same. If the trial court finds that the
initial allegation is completely hollow, the judge can end
the hearing absent any other evidence of suggestiveness.
In other words, if no evidence of suggestiveness is left in
the case, there is no need to explore estimator variables
at the pretrial hearing. Also, trial courts always have the
authority to direct the mode and order of proofs, and they
may exercise that discretion to focus pretrial hearings as
needed.


[16]  If some actual proof of suggestiveness remains,
courts should consider the above system variables as well
as the following non-exhaustive list of estimator variables
to evaluate the overall reliability of an identification and
determine its admissibility:


1. Stress. Did the event involve a high level of stress?


2. Weapon focus. Was a visible weapon used during a crime
of short duration?


3. Duration. How much time did the witness have to
observe the event?


4. Distance and Lighting. How close were the witness
and perpetrator? What were the lighting conditions at the
time?


5. Witness Characteristics. Was the witness under the
influence of alcohol or drugs? Was age a relevant factor
under the circumstances of the case?


6. Characteristics of Perpetrator. Was the culprit wearing
a disguise? Did the suspect have different facial features at
the time of the identification?


*292  7. Memory decay. How much time elapsed between
the crime and the identification?


8. Race-bias. Does the case involve a cross-racial
identification?


Some of the above estimator variables overlap with the
five reliability factors outlined in Neil v. Biggers, supra, 409
U.S. at 199–200, 93 S.Ct. at 382, 34 L.Ed.2d at 411, which
we nonetheless repeat:


9. Opportunity to view the criminal at the time of the crime.


10. Degree of attention.


**922  11. Accuracy of prior description of the criminal.


12. Level of certainty demonstrated at the confrontation.


Did the witness express high confidence at the time of
the identification before receiving any feedback or other
information?


13. The time between the crime and the confrontation.
(Encompassed fully by “memory decay” above.)


The above factors are not exclusive. Nor are they
intended to be frozen in time. We recognize that scientific
research relating to the reliability of eyewitness evidence
is dynamic; the field is very different today than it was
in 1977, and it will likely be quite different thirty years
from now. By providing the above lists, we do not
intend to hamstring police departments or limit them
from improving practices. Likewise, we do not limit
trial courts from reviewing evolving, substantial, and
generally accepted scientific research. But to the extent the
police undertake new practices, or courts either consider
variables differently or entertain new ones, they must rely
on reliable scientific evidence that is generally accepted by
experts in the community. See Chun, supra, 194 N.J. at
91, 943 A.2d 114; Moore, supra, 188 N.J. at 206, 902 A.2d
1212; Rubanick, supra, 125 N.J. at 432, 593 A.2d 733.


We adopt this approach over the initial recommendation
of defendant and the ACDL that any violation of
the Attorney General Guidelines should require per se
exclusion of the resulting *293  eyewitness identification.
Although that approach might yield greater deterrence,
it could also lead to the loss of a substantial amount
of reliable evidence. We believe that the more flexible
framework outlined above protects defendants' right to a
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fair trial at the same time it enables the State to meet its
responsibility to ensure public safety.


D. Pretrial Hearing


As stated above, to obtain a pretrial hearing, a defendant
must present some evidence of suggestiveness. Pretrial
discovery, which this opinion has enhanced in certain
areas, would reveal, for example, if a line-up did not
include enough fillers, if those fillers did not resemble
the suspect, or if a private actor spoke with the witness
about the identification. Armed with that and similar
information, defendants could request and receive a
hearing.


The hearing would encompass system and estimator
variables upon a showing of some suggestiveness that
defendant can support. For various reasons, estimator
variables would no longer be ignored in the court's
analysis until it found that an identification procedure
was impermissibly suggestive. First, broader hearings
will provide more meaningful deterrence. To the extent
officers wish to avoid a pretrial hearing, they must
avoid acting in a suggestive manner. Second, more
extensive hearings will address reliability with greater care
and better reflect how memory works. Suggestiveness
can certainly taint an identification, which justifies
examining system variables. The same is true for estimator
variables like high stress, weapon-focus, and own-race
bias. Because both sets of factors can alter memory
and affect eyewitness identifications, both should be
explored pretrial in appropriate cases to reflect what
Manson acknowledged: that “reliability is the linchpin in
determining the admissibility of identification testimony.”
Manson, supra, 432 U.S. at 114, 97 S.Ct. at 2253, 53
L.Ed.2d at 154.


But concerns about estimator variables alone cannot
trigger a pretrial hearing; only system variables would.
This approach differs from the procedure endorsed
**923  by the Special Master and *294  proposed by


defendant and amici, which would essentially require
pretrial hearings in every case involving eyewitness
identification evidence. Several reasons favor the
approach we outline today.


First, we anticipate that eyewitness identification evidence
will likely not be ruled inadmissible at pretrial hearings


solely on account of estimator variables. For example, it
is difficult to imagine that a trial judge would preclude
a witness from testifying because the lighting was “too
dark,” the witness was “too distracted” by the presence
of a weapon, or he or she was under “too much” stress
while making an observation. How dark is too dark as a
matter of law? How much is too much? What guideposts
would a trial judge use in making those judgment
calls? In all likelihood, the witness would be allowed to
testify before a jury and face cross-examination designed
to probe the weaknesses of her identification. Jurors
would also have the benefit of enhanced instructions to
evaluate that testimony—even when there is no evidence
of suggestiveness in the case. As a result, a pretrial hearing
triggered by, and focused on, estimator variables would
likely not screen out identification evidence and would
largely be duplicated at trial.


Second, courts cannot affect estimator variables; by
definition, they relate to matters outside the control
of law enforcement. More probing pretrial hearings
about suggestive police procedures, though, can deter
inappropriate police practices.


Third, as demonstrated above, suggestive behavior can
distort various other factors that are weighed in assessing
reliability. That warrants a greater pretrial focus on
system variables.


Fourth, we are mindful of the practical impact of today's
ruling. Because defendants will now be free to explore a
broader range of estimator variables at pretrial hearings
to assess the reliability of an identification, those hearings
will become more intricate. They will routinely involve
testimony from both the police and eyewitnesses, and that
testimony will likely expand as more substantive areas are
explored. Also, trial courts will retain discretion to allow
expert testimony at pretrial hearings.


*295  In 2009, trial courts in New Jersey conducted
roughly 200 Wade hearings, according to the
Administrative Office of the Courts. If estimator variables
alone could trigger a hearing, that number might increase
to nearly all cases in which eyewitness identification
evidence plays a part. We have to measure that outcome
in light of the following reality that the Special Master
observed: judges rarely suppress eyewitness evidence at
pretrial hearings. Therefore, to allow hearings in the
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majority of identification cases might overwhelm the
system with little resulting benefit.


We do not suggest that it is acceptable to sacrifice a
defendant's right to a fair trial for the sake of saving
court resources, but when the likely outcome of a hearing
is a more focused set of jury charges about estimator
variables, not suppression, we question the need for
hearings initiated only by estimator variables.


Appellate review does remain as a backstop to correct
errors that may not be caught at or before trial, and the
enhanced framework may provide a greater role in that
regard in certain cases. If a reviewing court determines
that identification evidence should not have been admitted
in accordance with the above standards, it can reverse a
conviction.


[17]  We also note that trial courts should make factual
findings at pretrial hearings about relevant system and
estimator **924  variables to lay the groundwork for
proper jury charges and to facilitate meaningful appellate
review.


Finally, we do not adopt the analogy between trace
evidence and eyewitness identifications. To be sure, like
traces of DNA or drops of blood, memories are part of
our being. By necessity, though, the criminal justice system
collects and evaluates trace evidence and eyewitness
identification evidence differently. Unlike vials of blood,
memories cannot be stored in evidence lockers. Instead,
we must strive to avoid reinforcement and distortion of
eyewitness memories from outside effects, and expose
those influences when they are present. But we continue
to rely on people as the conduits of their own memories,
on attorneys to cross-examine *296  them, and on juries
to assess the evidence presented. For that reason, we favor
enhanced jury charges to help jurors perform that task.


E. Trial


[18]  As is true today, juries will continue to hear about all
relevant system and estimator variables at trial, through
direct and cross-examination and arguments by counsel.
In addition, when identification is at issue in a case, trial
courts will continue to “provide[ ] appropriate guidelines
to focus the jury's attention on how to analyze and
consider the trustworthiness of eyewitness identification.”


Cromedy, supra, 158 N.J. at 128, 727 A.2d 457. Based on
the record developed on remand, we direct that enhanced
instructions be given to guide juries about the various
factors that may affect the reliability of an identification
in a particular case.


[19]  Those instructions are to be included in the court's
comprehensive jury charge at the close of evidence.
In addition, instructions may be given during trial if
warranted. For example, if evidence of heightened stress
emerges during important testimony, a party may ask
the court to instruct the jury midtrial about that variable
and its effect on memory. Trial courts retain discretion to
decide when to offer instructions.


As discussed earlier, the State maintains that many jurors,
through their life experiences and intuition, generally
understand how memory works. See supra at section
VI.C. To the extent some jurors do not, the State argues
that cross-examination, defense summations, the current
jury charge, fellow jurors, and other safeguards can help
correct misconceptions.


But we do not rely on jurors to divine rules themselves
or glean them from cross-examination or summation.
Even with matters that may be considered intuitive, courts
provide focused jury instructions. For example, we remind
jurors to scrutinize the testimony of a cooperating witness
with care. See Model Jury Charge (Criminal), “Testimony
of Cooperating Co–Defendant or *297  Witness” (2006).
A simple reason underlies that approach: it is the court's
obligation to help jurors evaluate evidence critically and
objectively to ensure a fair trial.


Moreover, science reveals that memory and eyewitness
identification evidence present certain complicated issues.
See supra at section VI; see also Cromedy, supra, 158 N.J.
at 120–23, 727 A.2d 457. In the past, we have responded
by developing jury instructions consistent with accepted
scientific findings. See Cromedy, supra, 158 N.J. at 132–
33, 727 A.2d 457 (requiring cross-racial identification
charge). We acted similarly in response to social science
evidence about Battered Women's Syndrome and Child
Sexual Abuse Accommodation Syndrome. See State v.
Townsend, 186 N.J. 473, 500, 897 A.2d 316 (2006);
State v. P.H., 178 N.J. 378, 399–400, 840 A.2d 808
(2004). Ultimately, as the Special Master found, **925
“[w]hether the science confirms commonsense views or
dispels preconceived but not necessarily valid intuitions,
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it can properly and usefully be considered by both judges
and jurors in making their assessments of eyewitness
reliability.” (citing P.H., supra, 178 N.J. at 395, 840 A.2d
808).


[20]  [21]  Expert testimony may also be introduced at
trial, but only if otherwise appropriate. The Rules of
Evidence permit expert testimony to “assist the trier of fact
to understand the evidence or to determine a fact in issue.”
N.J.R.E. 702. Expert testimony is admissible if it meets
three criteria:


(1) the intended testimony must concern a subject
matter that is beyond the ken of the average juror; (2)
the field testified to must be at a state of the art such that
an expert's testimony could be sufficiently reliable; and
(3) the witness must have sufficient expertise to offer the
intended testimony.


[State v. Jenewicz, 193 N.J. 440, 454, 940 A.2d 269
(2008) (citations omitted).]


[22]  Those criteria can be met in some cases by qualified
experts seeking to testify about the import and effect of
certain variables discussed in section VI. That said, experts
may not opine on the credibility of a particular eyewitness.
See State v. Frisby, 174 N.J. 583, 595, 811 A.2d 414 (2002);
see also State v. W.B., 205 N.J. 588, 613, 17 A.3d 187
(2011) (precluding “expert testimony about the statistical
credibility of victim-witnesses”).


*298  Other federal and state courts have also recognized
the usefulness of expert testimony relating to eyewitness
identification. See, e.g., Bartlett, supra, 567 F.3d at 906;
Brownlee, supra, 454 F.3d at 141–44; Chapple, supra, 660
P.2d at 1220; McDonald, supra, 208 Cal.Rptr. 236, 690
P.2d at 721; Benn, supra, 978 A.2d at 1270; LeGrand,
supra, 835 N.Y.S.2d 523, 867 N.E.2d at 377–79; Copeland,
supra, 226 S.W.3d at 300; Clopten, supra, 223 P.3d at 1108.


We anticipate, however, that with enhanced jury
instructions, there will be less need for expert testimony.
Jury charges offer a number of advantages: they are
focused and concise, authoritative (in that juries hear
them from the trial judge, not a witness called by one
side), and cost-free; they avoid possible confusion to jurors
created by dueling experts; and they eliminate the risk
of an expert invading the jury's role or opining on an
eyewitness' credibility. See United States v. Hall, 165 F.3d
1095, 1119–20 (7th Cir.) (Easterbrook, J., concurring),


cert. denied, 527 U.S. 1029, 119 S.Ct. 2381, 144 L.Ed.2d
784 (1999). That said, there will be times when expert
testimony will benefit the trier of fact. We leave to the trial
court the decision whether to allow expert testimony in an
individual case.


[23]  Finally, in rare cases, judges may use their discretion
to redact parts of identification testimony, consistent
with Rule 403. For example, if an eyewitness' confidence
was not properly recorded soon after an identification
procedure, and evidence revealed that the witness received
confirmatory feedback from the police or a co-witness, the
court can bar potentially distorted and unduly prejudicial
statements about the witness' level of confidence from
being introduced at trial.


X. Revised Jury Instructions


To help implement this decision, we ask the Criminal
Practice Committee and the Committee on Model
Criminal Jury Charges to draft proposed revisions to the
current charge on eyewitness identification and submit
them to this Court for review before they are implemented.
Specifically, we ask them to consider all of the *299
system and estimator variables in section **926  VI for
which we have found scientific support that is generally
accepted by experts, and to modify the current model
charge accordingly.


Although we do not adopt the sample charges offered
by the Innocence Project, we ask the Committees to
examine their format and recommendations with care. We
also invite the Attorney General, Public Defender, and
ACDL to submit proposed charges and comments to the
Committees.


[24]  We add a substantive point about the current
charge for cross-racial identification. In 1999, the Court
in Cromedy directed that the charge be given “only
when ... identification is a critical issue in the case,
and an eyewitness's cross-racial identification is not
corroborated by other evidence giving it independent
reliability.” Cromedy, supra, 158 N.J. at 132, 727 A.2d
457. Since then, the additional research on own-race bias
discussed in section VI.B.8, and the more complete record
about eyewitness identification in general, justify giving
the charge whenever cross-racial identification is in issue
at trial.
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Because of the widespread use the revised jury instructions
will have in upcoming criminal trials, we ask the
Committees to present proposed charges to the Court
within ninety days.


XI. Application


We return to the facts of this case. After Womble, the
eyewitness, informed the lineup administrator that he
could not make an identification from the final two
photos, the investigating officers intervened. They told
Womble to focus and calm down, and assured him that
the police would protect him from retaliation. “Just
do what you have to do,” they instructed. From that
exchange, Womble could reasonably infer that there was
an identification to be made, and that he would be
protected if he made it. The officers conveyed that basic
message to him as they encouraged him to make an
identification.


The suggestive nature of the officers' comments entitled
defendant to a pretrial hearing, and he received one.
Applying the  *300   Manson/ Madison test, the trial
judge admitted the evidence. We now remand to the


trial court 12  for an expanded hearing consistent with the
principles outlined in this decision. Defendant may probe
all relevant system and estimator variables at the hearing.
In addition to suggestiveness, the trial court should
consider Womble's drug and alcohol use immediately
before the confrontation, weapon focus, and lighting,
among other relevant factors.


We express no view on the outcome of the hearing. If the
trial court finds that the identification should not have
been admitted, then the parties should present argument
as to whether a new trial is needed. We do not review the
record for harmless error only because the parties have
not yet argued that issue. If Womble's identification was
properly admitted, then defendant's conviction should be
affirmed.


XII. Retroactivity Analysis


[25]  Today's decision announces a new rule of law. For
decades, trial courts have applied the Manson/Madison
test to determine the admissibility of identification


evidence. This opinion “breaks new ground” by modifying
that framework. See State v. Cummings, 184 N.J. 84, 97,
875 A.2d 906 (2005) (quoting **927  State v. Knight,
145 N.J. 233, 250–51, 678 A.2d 642 (1996)). Because
the holding “is sufficiently novel and unanticipated,” we
must consider whether the new rule should be applied
retroactively. Knight, supra, 145 N.J. at 251, 678 A.2d 642
(citing State v. Lark, 117 N.J. 331, 339, 567 A.2d 197
(1989)).


[26]  When a decision sets forth a new rule, three factors
are considered to determine whether to apply the rule
retroactively: “(1) the purpose of the rule and whether it
would be furthered by a retroactive application, (2) the
degree of reliance placed on the old rule by those who
administered it, and (3) the effect a retroactive application
would have on the administration of justice.” *301  Ibid.
(quoting State v. Nash, 64 N.J. 464, 471, 317 A.2d 689
(1974)).


[27]  The factors are not of equal weight. The first
factor—the purpose of the rule—“is often the pivotal
consideration.” Ibid. (quoting State v. Burstein, 85 N.J.
394, 406, 427 A.2d 525 (1981)). When, as here, “the
new rule is designed to enhance the reliability of the
factfinding process,” courts consider “the likelihood of
untrustworthy evidence being admitted under the old
rule” and “whether the defendant had alternate ways of
contesting the integrity of the evidence being introduced
against him.” Burstein, supra, 85 N.J. at 408, 427 A.2d 525.


[28]  [29]  The remaining two factors “come to the
forefront” when the rule's purpose alone does not resolve
the question of retroactivity. Knight, supra, 145 N.J. at
252, 678 A.2d 642. As to the second factor—the degree
of reliance on the prior rule—the central consideration
is “whether the old rule was administered in good faith
reliance [on] then-prevailing constitutional norms.” State
v. Purnell, 161 N.J. 44, 55, 735 A.2d 513 (1999) (quotation
marks and citations omitted; alteration in original). The
third factor—the effect on the administration of justice
—“recognizes that courts must not impose unjustified
burdens on our criminal justice system.” Knight, supra,
145 N.J. at 252, 678 A.2d 642. When the effect is unknown
but undoubtedly substantial, that weighs in favor of
limited retroactive application. See State v. Bellamy, 178
N.J. 127, 142–43, 835 A.2d 1231 (2003); Purnell, supra, 161
N.J. at 56, 735 A.2d 513; State v. Czachor, 82 N.J. 392,
409–10, 413 A.2d 593 (1980).
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[30]  The Court can apply a new rule in one of four ways:
(1) “purely prospectively ... to cases in which the operative
facts arise after the new rule has been announced”; (2) “in
future cases and in the case in which the rule is announced,
but not in any other litigation that is pending or has
reached final judgment at the time the new rule is set
forth”; (3) “ ‘pipeline retroactivity,’ rendering it applicable
in all future cases, the case in which the *302  rule is
announced, and any cases still on direct appeal”; and (4)
“complete retroactive effect ... to all cases.” Knight, supra,
145 N.J. at 249, 678 A.2d 642 (internal citations omitted).


Applying the relevant factors, we first note that
defendants have been able to challenge identification
evidence under Manson and Madison and present
arguments both before and at trial. Second, both the
State and trial courts have, without question, relied in
good faith on settled constitutional principles in applying
the Manson/Madison test for many years. Last, there is
no doubt that applying the new framework retroactively
would affect an immense number of cases—far too many
to tally—because eyewitness identifications are a staple of
criminal trials. To reopen the vast group of cases decided
over several decades, which relied not only on settled law
but also on eyewitness memories that have long since
faded, **928  would “wreak havoc on the administration
of justice.” State v. Dock, 205 N.J. 237, 258, 15 A.3d 1
(2011).


We therefore apply today's ruling to future cases only,
except for defendant Henderson (and defendant Cecilia
Chen, the subject of a companion case filed today). As to
future cases, today's ruling will take effect thirty days from
the date this Court approves new model jury charges on
eyewitness identification.


XIII. Conclusion


At the core of our system of criminal justice is the
“twofold aim ... that guilt shall not escape or innocence
suffer.” Berger v. United States, 295 U.S. 78, 88, 55 S.Ct.
629, 633, 79 L.Ed. 1314, 1321 (1935). In the context of
eyewitness identification evidence, that means that courts
must carefully consider identification evidence before it is
admitted to weed out unreliable identifications, and that
juries must receive thorough instructions tailored to the


facts of the case to be able to evaluate the identification
evidence they hear.


To be effective, both tasks cannot rely on a dated,
analytical framework that has lost some of its vitality.
Rather, they must be informed by sound evidence on
memory and eyewitness identification, *303  which is
generally accepted by the relevant scientific community.
Only then can courts fulfill their obligation both to
defendants and the public.


The modified framework to evaluate eyewitness
identification evidence in this opinion attempts to meet
that challenge. It relies on the developments of the last
thirty years of science to promote fair trials and ensure the
integrity of the judicial process.


The framework avoids bright-line rules that would lead
to suppression of reliable evidence any time a law
enforcement officer makes a mistake. Instead, it allows
for a more complete exploration of system and estimator
variables to preclude sufficiently unreliable identifications
from being presented and to aid juries in weighing
identification evidence.


We add that enhanced hearings are not meant to be
the norm in every case. They will only be held when
defendants allege some evidence of suggestiveness, and
even then, courts retain the power to end a hearing if the
testimony reveals that defendant's claim of suggestiveness
is entirely baseless.


We also expect that in the vast majority of cases,
identification evidence will likely be presented to the
jury. The threshold for suppression remains high. Juries
will therefore continue to determine the reliability of
eyewitness identification evidence in most instances, with
the benefit of cross-examination and appropriate jury
instructions.


As a result, we believe that it is essential to educate jurors
about factors that can lead to misidentifications, which in
and of itself will promote deterrence. To that end, we have
reviewed various system and estimator variables in detail,
which should assist in the development of enhanced model
jury charges. Using those charges in future criminal trials
is a critical step in the overall scheme.
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We thank Judge Gaulkin, the parties, and amici for
their exemplary service in conducting and participating
in a thorough, *304  useful remand hearing. They have
provided a valuable service to the Court and the public.


XIV. Judgment


For the reasons set forth above, we modify and affirm
the judgment of the Appellate Division, and modify
the framework for assessing eyewitness identification
evidence in criminal cases. We **929  remand to the trial
court for further proceedings consistent with this opinion.


For modification and affirmance/remandment—Chief
Justice RABNER and Justices LONG, LaVECCHIA,
ALBIN, RIVERA–SOTO and HOENS—6.


Opposed—None.


Appendix A: Remand Order


SUPREME COURT OF NEW JERSEY


A–8 September Term 2008


STATE OF NEW JERSEY, Plaintiff–Respondent,


v.


LARRY R. HENDERSON, Defendant–Appellant.


ORDER


This matter having come to the Court on a grant of
certification, 195 N.J. 521, 950 A.2d 907, 908 (2008), to
address whether evidence of eyewitness identification used
against defendant was impermissibly suggestive and thus
inadmissible under the two-part test applied in Manson v.
Brathwaite, 432 U.S. 98, 97 S.Ct. 2243, 53 L.Ed.2d 140
(1977), and followed as a state law standard in State v.
Madison, 109 N.J. 223, 232–33, 536 A.2d 254 (1988);


And that test requiring inquiry into, first, whether the
identification procedure was impermissibly suggestive,
and second, whether the procedure was so suggestive as to
result in a very *305  substantial likelihood of irreparable
misidentification, Madison, supra, 109 N.J. at 232, 536
A.2d 254;


And the second inquiry requiring consideration of five
factors: (1) the opportunity of the witness to view the
suspect at the time of the crime; (2) the witness's degree
of attention; (3) the accuracy of the witness's prior
description of the suspect; (4) the level of certainty
demonstrated at the confrontation; and (5) the time
between the crime and the confrontation, id. at 239–40,
536 A.2d 254;


And the Court having granted leave to appear as amicus
curiae to the Association of Criminal Defense Lawyers of
New Jersey and The Innocence Project;


And the parties and amici having submitted arguments
about the reliability of identification evidence and the
current framework for evaluating the admissibility of such
evidence;


And the Court having noted previously that, based on
recent empirical research, “[m]isidentification is widely
recognized as the single greatest cause of wrongful
convictions in this country,” State v. Delgado, 188 N.J. 48,
60–61 & n.6, 902 A.2d 888 (2006);


And the Court having further recognized that in 2001
the New Jersey Attorney General established Guidelines
for Preparing and Conducting Photo and Live Lineup
Identification Procedures to reduce suggestive eyewitness
identifications in this state, State v. Herrera, 187 N.J. 493,
502 n.2, 511–20, 902 A.2d 177 (2006);


And the parties and amici having raised and argued
questions about the possible shortcomings of the
Manson/Madison test in light of more recent scientific
research;


And this Court having determined on prior occasions that
when resolution of a critical issue depends on a full and
complete record the Court should await, before decision,
the development of such a record, State v. Moore, 180 N.J.
459, 460–61, 852 A.2d 1073 (2004); Am. Trucking Ass'ns v.
State, 164 N.J. 183, 183–84, 752 A.2d 1286 (2000); see also
Herrera, supra, 187 N.J. at 504, 902 A.2d 177;


*306  And the Court having heard argument of the parties
and having concluded **930  that an inadequate factual
record exists on which it can test the current validity of
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our state law standards on the admissibility of eyewitness
identification;


And the Court having concluded that, until such a record
is established, the Court should not address the question
of the admissibility of the eyewitness identification
presented in this case;


And for good cause appearing;


It is ORDERED that the matter is remanded summarily
to the trial court for a plenary hearing to consider
and decide whether the assumptions and other factors
reflected in the two-part Manson/Madison test, as well
as the five factors outlined in those cases to determine
reliability, remain valid and appropriate in light of recent
scientific and other evidence; and it is further


ORDERED that, subject to any rulings by the trial
court regarding the proofs to be submitted on remand,
defendant and the State each shall present before
that court testimony and other proof, including expert
testimony, in support of their respective positions; and it
is further


ORDERED that the Attorney General of New Jersey
and the Office of the Public Defender, as well as amici,
The Association of Criminal Defense Lawyers of New


Jersey and The Innocence Project, shall each participate
in developing the aforesaid record; and it is further


ORDERED that on the entry of the trial court's opinion
on remand, the parties and amici shall each have twenty-
one days within which to file briefs and appendices in
this Court and five days thereafter to file any responding
briefs; and it is further


ORDERED that on the completion of the briefing, the
Court will determine whether additional oral arguments
are required; and it is further


ORDERED that jurisdiction is otherwise retained.


*307  WITNESS, the Honorable Stuart Rabner, Chief
Justice, at Trenton, this 26th day of February, 2009.


/s/ Stephen W. Townsend
CLERK OF THE SUPREME COURT


Chief Justice RABNER and
JusticesLONG,LaVECCHIA,ALBIN,WALLACE,
RIVERA–SOTO, andHOENS join in the Court's Order.


All Citations


208 N.J. 208, 27 A.3d 872


Footnotes
1 United States v. Wade, 388 U.S. 218, 87 S.Ct. 1926, 18 L.Ed.2d 1149 (1967).


2 The prosecution played a tape of Clark's statement at trial as well. It placed Henderson at the apartment but largely
exculpated him. According to the record, the parties acknowledged that references in the statement to a co-defendant,
namely Henderson, would have to be redacted under Bruton v. United States, 391 U.S. 123, 88 S.Ct. 1620, 20 L.Ed.2d
476 (1968). Defense counsel did not seek redaction, though, specifically because the court had admitted the photo lineup
and because of the tape's exculpatory nature.


3 After defendant's conviction, this Court decided State v. Romero, 191 N.J. 59, 76, 922 A.2d 693 (2007), which held that
jurors are to be warned that “a witness's level of confidence, standing alone, may not be an indication of the reliability
of the identification.”


4 Defendant was still in prison on September 17, 2009, when the remand proceedings began. Through counsel, he waived
his right to appear. Defendant was paroled on November 30, 2009, after which he again waived his appearance.


5 This book was published after the remand hearing, and a part was submitted to the Court and addressed by the parties.
The book analyzes the first 250 DNA exoneration cases in the United States, and its author reviewed the full trial record
in most of those matters. See Garrett, supra, at 7.


6 In Marquez, supra, the Connecticut Supreme Court concluded that “scientific literature ... with respect to eyewitness
identification procedures is far from universal or even well established, and that the research is in great flux.” 967 A.2d
at 77. Marquez considered six scientific articles and reports in reaching that conclusion, id. at 72–78, including an Illinois
field study that has been strongly criticized, see id. at 75 & n. 24; see also Daniel L. Schacter et al., Policy Forum: Studying
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Eyewitness Investigations in the Field, 32 Law & Hum. Behav. 3 (2008). The more extensive record presented and tested
on remand provides a stronger basis for an assessment of eyewitness identification research.


7 This section focuses only on post-identification confidence. Meta-analysis shows that eyewitness confidence in the ability
to make an identification before viewing a lineup does not correlate with accuracy. See Brian L. Cutler & Steven D.
Penrod, Forensically Relevant Moderators of the Relation Between Eyewitness Identification Accuracy and Confidence,
74 J. Applied Psychol. 650, 652 (1989).


8 We do not consider the disputed Illinois field study, see Sheri H. Mecklenburg, Ill. Police Dep't, Report to the Legislature
of the State of Illinois: The Illinois Pilot Program on Sequential Double–Blind Identification Procedures (2006), referred
to supra at 243 n.5, 27 A.3d at 886 n. 5.


9 The State correctly notes that there is no way to know the precise number of identifications that may have been
suppressed at the trial court level, but even the State conceded at oral argument that suppression “does not happen
often.” We also note that with the exception of one case reversed on appeal, we have found no reported Appellate Division
decision since 1977 that reversed a conviction because the trial court failed to suppress identification evidence. State v.
Ford, 165 N.J.Super. 249, 398 A.2d 101 (1978), rev'd on dissent, 79 N.J. 136, 398 A.2d 95 (1979). (The Special Master
found one unreported Appellate Division decision, which we do not cite consistent with Rule 1:36–3.)


10 We have no authority, of course, to modify Manson. The expanded protections stem from the due process rights
guaranteed under the State Constitution. Compare N.J. Const. art. I, § 1 (“All persons are by nature free and independent,
and have certain natural and unalienable rights, among which are those of enjoying and defending life and liberty, of
acquiring, possessing, and protecting property, and of pursuing and obtaining safety and happiness.”), with U.S. Const.
amend. XIV, § 1 (“No State shall ... deprive any person of life, liberty, or property, without due process of law.”); see
Jamgochian v. N.J. State Parole Bd., 196 N.J. 222, 239, 952 A.2d 1060 (2008) (“[W]e have, from time to time, construed
Article 1, Paragraph 1 [of the New Jersey Constitution] to provide more due process protections than those afforded
under the United States Constitution.”); see also State v. Reid, 194 N.J. 386, 396–97, 945 A.2d 26 (2008) (recognizing
greater protection of individual rights under New Jersey Constitution).


11 A defendant, of course, may make a tactical choice not to explore an estimator variable pretrial, in order to “save up”
cross-examination for trial.


12 The Appellate Division directed that the matter be assigned to a different judge on remand. See Henderson, supra, 397
N.J.Super. at 416, 937 A.2d 988. That issue is moot because the original trial judge has retired.
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Holdings: The Supreme Court, De Muniz, J., held that:


[1] in light of developing scientific knowledge regarding
reliability of eyewitness identifications, Classen test for
determining the admissibility of eyewitness identification
evidence would be revised based on the generally
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robbery perpetrators;
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[5] admission of witnesses' identification of second
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Affirmed in part, reversed in part, and remanded in part.
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Opinion


DE MUNIZ, J.


*727  In these two criminal cases consolidated for
purposes of opinion, each defendant's conviction was
based, for the most part, on eyewitness identification
evidence. In State v. Lawson, 239 Or.App. 363, 244 P.3d
860 (2010), the Court of Appeals concluded that, despite
the state's use of unduly suggestive pretrial identification
procedures, under the test first articulated by this court
in State v. Classen, 285 Or. 221, 590 P.2d 1198 (1979),
the victim's identification of defendant Lawson had been
reliable enough to allow the jury to consider it in its
deliberations. In State v. James, 240 Or.App. 324, 245
P.3d 705 (2011)—again relying on Classen—the Court of
Appeals similarly concluded that, although the witnesses
had been subject to an unduly suggestive police procedure
in the course of identifying defendant James, those
identifications had nevertheless been sufficiently reliable,
and were therefore admissible at trial.


In the 30–plus years since Classen was decided, there
have been considerable developments in both the law
and the science on which this court previously relied in
determining the admissibility of eyewitness identification
evidence. We allowed review in each of these cases to
determine whether the Classen test is consistent with
the current scientific research and understanding of
eyewitness identification. In light of the scientific research,
which we discuss below, we now revise the test set
out in Classen and adopt several additional procedures,
based generally on applicable provisions of the Oregon
Evidence Code (OEC), for determining the admissibility
of eyewitness identification evidence.


I. FACTS


A. State v. Lawson
On August 21, 2003, Noris and Sherl Hilde embarked
on a weekend camping trip in the Umpqua National
Forest, driving to a location where Mr. Hilde had pitched
a tent the weekend before to claim the campsite. When
they arrived at the campsite with their trailer, they
found defendant's yellow truck in their parking space
and discovered that defendant had moved into their tent.
When Mr. Hilde told defendant that *728  it was their
tent, defendant apologized and told them that he thought


that it had been abandoned. Defendant gathered his gear,
loaded it into his truck, and moved to a vacant campsite
nearby, where he stayed in view of the Hildes for about 40
minutes before leaving the area. According to Mrs. Hilde's
later recollections, defendant had been wearing a dark or
black shirt and a black hat with white lettering.


Later that evening, at approximately 10:00 p.m., Mrs.
Hilde was shot in the chest with a large caliber hunting
rifle as she stood at the window of the trailer. Mr. Hilde
called 9–1–1, but was shot while speaking with the 9–
1–1 operator, and he died shortly thereafter. The 9–1–1
dispatcher called back and spoke with Mrs. Hilde, who
told the dispatcher that she and her husband had been
shot, that she did not know who shot them, and that
“they”—referring to the shooter or shooters—had wanted
the Hildes' truck. When emergency personnel arrived, they
found Mrs. Hilde lying in the trailer, critically wounded
but conscious. Mrs. Hilde was **679  transported out of
the camp and transferred to an ambulance at the highway
and then to a helicopter, which flew her to a hospital in
Bend. An ambulance attendant testified that Mrs. Hilde
was rambling and hysterical while en route to the hospital.
According to the testimony of various ambulance and
medical personnel, Mrs. Hilde continued to refer to the
perpetrator as “they,” and stated alternately at various
times that the shooter was the man who had been at
their campsite earlier in the day, that the pilot of the
helicopter was the shooter, and that she did not know
who the perpetrator was and had not seen “their” face or
faces. Mrs. Hilde was near death when she arrived at the
hospital, and immediately went into surgery.


The second day after the shooting, August 23, 2003, a
police detective attempted to interview Mrs. Hilde in the
hospital. Mrs. Hilde was heavily medicated and sedated,
and could not speak due to a breathing tube in her
throat. Her hands had been restrained to prevent her from
attempting to remove the tube or other lines, and she could
respond to questions only by nodding or shaking her head.
The detective first showed Mrs. Hilde a black-and-white
photo lineup that included a picture of defendant, who
had come to the attention of police after he volunteered
to the *729  police that he had encountered the Hildes at
their campsite on the morning of the day they were shot.
When the detective asked whether she saw in the lineup the
person who shot her, Mrs. Hilde shook her head no. The
detective then, using leading questions, asked Mrs. Hilde
whether she had seen the person who shot her earlier in
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the day, whether he had been in their tent, and whether he
drove a yellow truck. Mrs. Hilde nodded “yes” in response
to those questions.


The police again attempted to interview Mrs. Hilde
approximately two weeks later, on September 3, 2003.
Mrs. Hilde was still in the hospital and still medicated
and in fragile condition, but she could speak. She told
detectives that after her husband was shot, the perpetrator
had entered the trailer and put a pillow over her face. She
said that she did not know who he was, and that she could
not see the man because it was dark and because of the
pillow. She was apologetic that she was unable to help the
police more and did not think she could identify anyone.


Approximately one month after the incident, on
September 22, 2003, the police again interviewed Mrs.
Hilde. At that interview, Mrs. Hilde told the detectives
that, notwithstanding the pillow over her face, she had
briefly seen the man who came to her trailer after
the shootings. However, she was again unable to pick
defendant's photograph out of a lineup. She said that the
perpetrator was wearing a dark shirt and a baseball cap,
but did not tell police that it was the same man that she
and Mr. Hilde had encountered at their campsite earlier
that day.


The police interviewed Mrs. Hilde again a week later,
on October 1, 2003. At the outset of that interview, one
of the detectives and Mrs. Hilde reviewed her answers
to the leading questions that she had been asked at the
first interview. Mrs. Hilde had no recollection of that
interview. Mrs. Hilde nevertheless told the detectives that
she now believed that the perpetrator was the man who
had been in their camp earlier in the day. However, she
“could not swear” it was him, because she claimed to have
seen his face only in profile. Mrs. Hilde declined to view a
profile lineup, telling the detective that she did not think
she would be able to pick her attacker out of the lineup.
The detectives then informed *730  Mrs. Hilde that “the
man that you've identified is the person that we have in
custody,” and identified defendant Samuel Lawson by
name.


[1]  Some time later, a worker at the rehabilitation
facility where Mrs. Hilde was convalescing showed her a
newspaper photograph of defendant with a caption that
identified him as the suspect who had been arrested for the
shootings. Approximately one month before defendant's


trial—two years after the shootings, and unbeknownst to
defendant and his lawyers—police investigators exposed
Mrs. Hilde to defendant's likeness several more times.
On one occasion, the investigating detective showed Mrs.
Hilde a single photograph of defendant wearing a dark
shirt and a dark hat with white lettering. On another,
the detective took Mrs.  **680  Hilde to the courthouse,
where she personally observed defendant during a pretrial
hearing. Later that day, in the detective's office, Mrs.
Hilde inadvertently came across one of the earlier photo
lineups she had viewed without successfully identifying a
suspect from the various photographs. She was then able


to pick defendant's picture out of the lineup. 1


At trial, Mrs. Hilde identified defendant as the man who
had shot both her and her husband. She testified that,
following the shootings, she had heard the perpetrator
approaching the trailer. Afraid that the perpetrator would
kill her if she saw him, she looked away from the door.
She testified that the perpetrator had put a cushion over
her face and demanded the keys to the Hildes' truck. She
then testified that he walked away, presumably to look
for the truck keys. Accordingly to Mrs. Hilde, when he
came back, she turned her head to look at him from
under the cushion and recognized him as the man who had
been in their camp earlier. When asked whether she had
any doubt as to her identification, Mrs. Hilde responded:
“Absolutely not. I'll *731  never forget his face as long as
I live.” She later added that she “always knew it was him.”


Defendant moved to strike that identification on the
ground that it had been tainted by suggestive police
procedures. The trial court denied defendant's motion,
finding that Mrs. Hilde had had significant opportunity
to observe defendant in the campground on the day of
the crime, and in doing so, had noted his demeanor, his
“loping” walk, and that he was wearing a dark shirt and
black cap with white lettering. Having found that Mrs.
Hilde's in-court identification was based on her personal
observations, the trial court went on to state that, under
the circumstances, the reliability and probative value of
that identification were questions for the jury. Ultimately,
the jury convicted defendant on five counts of aggravated
murder, three counts of attempted aggravated murder,
and two counts of first-degree robbery.


Defendant appealed that judgment, arguing in part that
Mrs. Hilde should not have been permitted to identify
defendant in court because police officers had used
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“unduly suggestive” identification procedures prior to
defendant's trial. To address that issue, the Court of
Appeals relied on the two-step procedure first articulated
by this court in State v. Classen. Under Classen, the
Court of Appeals first was required to determine whether
the underlying identification process had either been
suggestive or had otherwise departed needlessly from
the procedures designed to avoid such suggestiveness.
If the court determined that the process had been
suggestive, then the court was required to determine (1)
whether the witness had based the identification at issue
on an independent source separate from the suggestive
elements, or (2) whether other aspects of the identification
substantially excluded the risk that it had been influenced
by the suggestive elements. See Classen, 285 Or. at 232,
590 P.2d 1198 (describing two-step process). To aid in
the second step of that process, Classen identified a set
of nonexclusive considerations to be used in determining
whether an identification had a source independent of the
otherwise suggestive procedure. Those factors included:


• The opportunity that the witness had to clearly view
the persons involved in the crime and the attention
that he or she gave to their identifying features.


*732  • The timing and completeness of the description
given by the witness after the event.


• The degree of certainty expressed by the witness in
describing the persons involved in the crime and
making subsequent identifications.


**681  • The lapse of time between the original
observation and the subsequent identification.


Id. at 232–33, 590 P.2d 1198.


The Court of Appeals concluded that the process leading
to Mrs. Hilde's identification of defendant had, indeed,
been suggestive. Weighing the factors set out in Classen,
it nevertheless held that, under the totality of the
circumstances, her identification of defendant had been
independent of the suggestive procedures. As a result,
the Court of Appeals concluded that the trial court had
correctly determined that the reliability of Mrs. Hilde's
identification of defendant was a question properly left to
the jury.


B. State v. James


Shortly before 11:00 on a December morning in 2006,
Pendleton Police Officer Gomez responded to a theft
complaint at a local Safeway store. The thieves had
left before Officer Gomez arrived, but Officer Gomez
interviewed store employees and obtained descriptions of
the two suspects, which he memorialized in an incident
report filed later that day. According to one store clerk,
while walking down an aisle in the store, he had heard
the “clanging” of bottles and then came upon two men,
a “large Indian” and a “small Indian,” stuffing 40–ounce
bottles of beer into a backpack. The clerk went to alert
the assistant manager, pointing the pair out to him as
they were leaving the store. The two Safeway employees
pursued the two perpetrators, yelling for them to stop.
The smaller man exited the store and waited outside while
the larger man turned to the employees and, blocking
the door, prevented them from pursuing the smaller man.
According to the store clerk, when he tried to push past
the larger man, the larger man “went after” the clerk,
“got in his face,” and pushed him back. The larger man
also attempted to punch the clerk but missed, striking the
assistant manager instead. The employees then retreated,
*733  and the two suspects ran across the parking lot, got


into a gray van, and drove away.


When Officer Gomez arrived at the crime scene, the clerk
and the assistant manager related the incident set out
above, describing the two thieves as a large male and
a small male, both Native American, and both in their
mid–20s. According to the Safeway employees, the larger
suspect was between six feet and six feet two inches tall,
weighed approximately 220 pounds, and wore a white
tank top and baggy blue jeans. The smaller suspect, they
said, was approximately five feet tall, weighed about
110 pounds, and wore a long black coat with a hood,
baggy blue pants, and a backpack. Although there were
surveillance cameras in the store, the employees informed
Officer Gomez that none of the cameras worked.


Later that day, Officer Gomez observed two men at a
nearby fast food restaurant that he believed matched the
descriptions given earlier by the Safeway store employees.
The taller of the men was defendant James; the shorter
man was Manuel Guerrero. Both men appeared to be
inebriated. Officer Gomez approached the two men and
questioned them about the incident at Safeway. Both
men denied having been to Safeway or having driven
a motor vehicle at any time that day. With Guerrero's
consent, Officer Gomez searched Guerrero's backpack
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and discovered one unopened 40–ounce bottle of Steel
Reserve 211 malt liquor and a denim jacket, which
defendant put on. Officer Gomez asked defendant and
Guerrero if they would be willing to go to the Safeway
with him to “clear the matter up.” Both men consented
and were handcuffed and driven to the Safeway store. A
second officer, who had come to assist Officer Gomez,
drove ahead to prepare for the pending identification.
When Officer Gomez arrived at the Safeway just after 4:00
p.m., the clerk and the assistant manager were walking out


of the store with the second officer. 2  As the employees
approached, Guerrero stood handcuffed by the police cars
while defendant remained seated in the back seat of one
of the cars with the door open; his hands were *734
cuffed behind his back and he was wearing his denim
jacket and a pair of sunglasses. Officer Gomez's report
contained no **682  details regarding the identification
process, stating only that the employees “both positively
identified the subjects as the persons who stole the beer.”
However, at defendant's suppression hearing nearly two
years later, Officer Gomez testified that he had asked the
employees something like, “Is this them?,” after which
the two employees “walked right up” to Guerrero and
then looked in through the open car door at defendant,
“immediately” identifying both men as the perpetrators of
the earlier theft.


In August 2008, defendant was charged with second-
degree robbery, fourth-degree assault, carrying a
concealed weapon, harassment, and third-degree theft.
Before trial, defendant filed a motion to suppress
both the out-of-court identification and any in-court
eyewitness identification that might be made by the
employees, arguing that the identification procedure in the
Safeway parking lot was unduly suggestive and unreliable,
violating federal due process protections and this court's
ruling in Classen. At the suppression hearing, Officer
Gomez testified that, when he first spoke to the store
employees, they were “pretty adamant” that they would be
able to identify the perpetrators, noting that the pair were
“funny looking because [one perpetrator] was so big and
[the other] was so small, and so by clothing, size.” Officer
Gomez described the circumstances of the identification
as follows:


“I took Mr. Guraro [sic ] out of the
car. Officer Byram at the time had
went ahead of me to Safeway to have
[the employees] meet us outside. I


pulled to the front of the store. As
I was exiting Mr. Guraro [sic ], I
had him out of the car; both [of
the employees] walked up to my
patrol car and identified Guraro [sic
] immediately, that's him. Looked
in the backseat, that's him, and
identified both of them as being
the persons who stole the beer and
assaulted them.”


Officer Gomez testified further that he had photographed
each suspect shortly after the identification, and he
identified two photographs entered into evidence as the
pictures he had taken. The photograph of defendant
showed defendant with a moustache and a small goatee,
wearing baggy blue jeans with several red bandanas
hanging down *735  from the beltline, a white tank top, a
blue denim jacket, and sunglasses. The other photograph
showed Guerrero wearing black pants, a black hooded
sweatshirt, and a white T-shirt.


Defendant argued that the showup identification
procedure was unduly suggestive, noting that defendant
and Guerrero were the only suspects presented to the
witnesses, the second officer may have prompted the
witnesses prior to their identification, and that defendant
was presented in handcuffs, in the back seat of a
police car, wearing sunglasses that obscured his facial
features. Moreover, defendant contended that, given
the suggestiveness of the process, there was insufficient
indicia of reliability to substantially exclude the risk of
misidentification, pointing out that (1) Native Americans
make up a large portion of the Pendleton community,
which borders a reservation; and (2) the witnesses'
description of the perpetrators was vague, focusing on
generic items of clothing, and omitting key details like
the red bandanas hanging from defendant's beltline and
defendant's hair color, hairstyle, and facial hair.


Applying the two-part process set out in State v.
Classen, the trial court denied defendant's motion to
suppress the identifications. The trial court found that the
identification procedure was, indeed, suggestive under the
first part of the Classen inquiry:


“First, the Defendants were cuffed
and in police custody. Second, only
[Mr. Guerrero] was actually taken
from the vehicle. * * * Defendant,
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Mr. James, remained in the car.
And his appearance was thereby
limited to a degree by the observing
witnesses. Third, the State produced
no evidence as to what the witnesses
were told before the show-up.”


The court nevertheless concluded that the identification
had been based on sources independent of the suggestive
procedures:


“First, the two witnesses got a very good look at
the Defendants, and in particular Defendant James.
The witnesses indicated they were confident they could
identify the Defendant if they saw him again. And this is
reasonable in light of the fact that they actually got into
a physical **683  confrontation with this Defendant,
Mr. James, including *736  the witnesses being shoved
and one witness being struck in the face by the suspect,
Mr. James.


“Secondly, the witnesses gave Officer Gomez a very
good description of the suspects. One was quite large.
One was quite small. They both appeared to be Indian.
Their clothes were identified to considerable specificity.
They indicated that the witnesses [sic ], when they left,
had stolen beer of an unusual size; 40–ounce bottles,
and unusual brands, at least in this Court's experience.


“One particular was mentioned as Steel Reserve
211. These were in a backpack. They indicated the
Defendant James was wearing a white tank top. And
the Court heard evidence that this was in mid-December
and that is very unusual wear in December in Pendleton
in that Pendleton is known to be quite cold.


“Third, five hours later when Officer Gomez had
contact with the Defendants on an unrelated item, he
immediately knew that the Defendants were likely to
be suspects in the incident at the local Safeway store.
Officer Gomez then found a bottle of beer, a 40–ounce
bottle of beer [of] the correct brand, Steel Reserve
211[,] in a backpack that was in the possession of the
Defendants.


“And the Court notes that that backpack had a jacket
which the Defendant claimed was his, and in fact put
it on, as well as sunglasses which he put on. And
fourth, at the show-up confrontation with the witnesses,
the witnesses firmly and immediately identified both
Defendants.


“Therefore, given the totality of the circumstances in
this particular case, I am satisfied that the suggestive
show-up confrontation did not cause or contribute to
the witness's identification of Defendant James. The
surrounding circumstances were strong and in place
before the show-up identification. Motion to suppress
is denied.”


Defendant's case was tried to a jury in October 2008.
At trial, Officer Gomez and the clerk from the Safeway
store described the identification procedure, and the
clerk went on to identify defendant as the larger of
the two perpetrators. The jury subsequently found
defendant guilty of second-degree robbery, harassment,
and third-degree theft; the trial court sentenced defendant
to a mandatory minimum sentence of 70 months'
incarceration. Defendant appealed *737  his conviction,
arguing that the identification evidence was unreliable
and should have been suppressed. The Court of Appeals
affirmed, holding that the identification evidence was
properly admitted under Classen.


In seeking review, defendant James directly, and the
amici supporting defendant Lawson's petition for review,
both urge this court to revisit Classen and with it,
the procedures for determining the admissibility of
eyewitness identification. Having accepted that invitation,
we begin our analysis by examining Classen and its legal
underpinnings.


II. THE CLASSEN TEST


In State v. Classen, this court acknowledged that


“the unreliability of eyewitness
identification under suggestive
circumstances is widely recognized,
and that the procedures used to
minimize this unreliability bear on
the admissibility of evidence of such
identification.”


285 Or. at 232, 590 P.2d 1198. Deciding the admissibility
of such evidence, this court continued, required a two-step
process:


“As a practical matter, in the context of a motion
by a defendant to suppress identification evidence on
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the ground that it is the product of a suggestive
procedure, the decision on its admissibility involves
two steps. First, the court must determine whether
the process leading to the offered identification was
suggestive or needlessly departed from procedures
prescribed to avoid such suggestiveness. If so, then the
prosecution must satisfy the court that ‘the proffered
identification has a source independent of the suggestive
confrontation’ or photographic display, or that other
aspects of the identification at the time it was **684
made substantially exclude the risk that it resulted from
the suggestive procedure.”


Id. (footnote and internal citation omitted).


Classen listed five nonexclusive factors for courts to
consider in determining whether an identification had
been made independent of suggestive procedures:


“These [factors] include the
opportunity that the witness had
at the time to get a clear view of
the persons involved *738  in the
crime and the attention he or she
gave to their identifying features,
the timing and completeness of the
description given by the witness after
the event, the certainty expressed
by the witness in that description
and in making the subsequent
identification, and, of course, the
lapse of time between the original
observation and the subsequent
identification.”


Id. at 232–33, 590 P.2d 1198. Classen emphasized,
however, that those factors were not intended to be
exhaustive:


“These are not to be taken
as a mechanical checklist of
‘constitutional’ facts. Obviously
other facts may also be important,
such as the age and sensory
acuity of the witness, or a special
occupational concern with people's
appearance or physical features,
or the frequency of his or her
contacts with individuals sharing the


general characteristics of the person
identified[.]”


Id. at 233, 590 P.2d 1198 (internal citation omitted).
The court made it clear that, in considering those and
other potentially relevant factors, “the ultimate issue [is]
whether an identification made in a suggestive procedure
has nevertheless been demonstrated to be reliable despite
that suggestiveness.” Id. (footnote omitted).


In establishing the two-step process described above—
particularly the factors used in determining whether an
identification procedure had been suggestive—Classen
relied on the United States Supreme Court's 1977
decision in Manson v. Brathwaite, 432 U.S. 98, 97
S.Ct. 2243, 53 L.Ed.2d 140 (1977). In Manson—like
Classen—the Court determined that reliability was the
linchpin in determinations regarding the admissibility
of identification testimony. In Manson, however, the
Supreme Court articulated that truism as a matter of
fundamental fairness under the Due Process Clause of the
Fourteenth Amendment. Classen, in contrast, was decided
as matter of Oregon evidence law, see State v. Johanesen,
319 Or. 128, 130, 873 P.2d 1065 (1994) (so noting), a
difference that this court took pains to recognize, pointing
out that


“the Supreme Court does not purport to make the
law of evidence for the states. The Court's decisions
under the 14th *739  amendment only pronounce
constitutional tests which a state's rules of evidence,
and their application in a particular case, may not fail;
but these decisions assume that there is an applicable
state rule in advance of the issue of its constitutionality.
The rules governing the admissibility of evidence in
state courts are the responsibility of the states before
a Supreme Court decision and remain so afterwards,
within the constitutional limits laid down in the
decision.


“Evidence law has long provided for excluding certain
evidence as a class when its questionable reliability
vitiates the value of its possible truthfulness in
the particular case, apart from any question of
constitutional law.”


Classen, 285 Or. at 226, 590 P.2d 1198 (citations omitted).


Under the rules of evidence generally in use among the
states, relevant evidence may be excluded at trial if its
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probative value is substantially outweighed by the danger
of unfair prejudice, confusion of the issues, or misleading
the jury. See, e.g., OEC 403 (so stating). In Perry v.
New Hampshire, 565 U.S. ––––, ––––, 132 S.Ct. 716,
181 L.Ed.2d 694 (2012), the Supreme Court recently
recognized that that evidentiary rule is an important
safeguard against unreliable eyewitness identification
evidence. In the two cases presently before us, each
defendant contends that, under Classen, the eyewitness
identification evidence should not have been admitted
at trial. In addressing that question in these cases, we
have decided that, in light of the recent scientific research
surrounding eyewitness identifications, it is important for
this court to revisit and augment **685  the process
outlined in Classen. We turn to those inquiries.


III. FACTORS KNOWN TO AFFECT
THE RELIABILITY OF EYEWITNESS


IDENTIFICATION EVIDENCE


Since 1979—the year that this court decided Classen—
there have been more than 2,000 scientific studies
conducted on the reliability of eyewitness identification.
Amici curiae in these two cases—particularly the
Innocence Network and a group of academics and
university professors who have conducted, published,
and reviewed a wide range of scientific research on the
subject of eyewitness identification—submitted extensive
data and analysis to *740  this court regarding many


of those studies. 3  Based on our extensive review
of the current scientific research and literature, we
conclude that the scientific knowledge and empirical
research concerning eyewitness perception and memory
has progressed sufficiently to warrant taking judicial
notice of the data contained in those various sources
as legislative facts that we may consult for assistance in
determining the effectiveness of our existing test for the
admission of eyewitness identification evidence. See State
v. O'Key, 321 Or. 285, 309 n. 35, 899 P.2d 663 (1995)
(noting that “[t]he validity of proffered scientific evidence
* * * is a question of law” to be determined by judicial
notice of legislative facts submitted to the court); see also
State v. Clowes, 310 Or. 686, 692 n. 7, 801 P.2d 789 (1990)
(“Facts utilized by a court to ‘help [it] to determine the
context of the law and policy and to exercise its judgment
or discretion in determining what course of action to
take’ have been described as judicial notice of legislative
facts.” (alteration in original)).


[2]  The scientific literature generally divides the factors
affecting the reliability of eyewitness identifications into
two categories: system variables and estimator variables.
System variables refer to the circumstances surrounding
the identification procedure itself that are generally
within the control of those administering the procedure.
Estimator variables, by contrast, generally refer to
characteristics of the witness, the alleged perpetrator, and
the environmental conditions of the event that cannot
be manipulated or adjusted by state actors. We find
that construct useful and employ it here in summarizing
the potentially relevant issues that emerge from the
scientific *741  research. Our purpose in summarizing the
scientific research is to determine whether, in light of that
research, the test established in Classen adequately ensures
the reliability of particular eyewitness identification
evidence that has been subjected to suggestive police
procedures, and, ultimately, whether a factfinder can
properly assess and weigh the reliability of eyewitness
identification evidence. In identifying and describing
the variables identified in the research, however, we
do not seek to enshrine those variables in Oregon
substantive law. We recognize that the scientific research
is “probabilistic”—meaning that it cannot demonstrate
that any specific witness is right or wrong, reliable or
unreliable, in his or her identification. Rather, we believe
that it is imperative that law enforcement, the bench,
and the bar be informed of the existence of current
scientific research and literature regarding the reliability
of eyewitness identification because, as an evidentiary
matter, the reliability of eyewitness identification is
central to a criminal justice system dedicated to the
dual principles of accountability and fairness. We also
recognize **686  that, although there now exists a
large body of scientific research regarding eyewitness
identification, the research is ongoing. Therefore, our
acknowledgment of the existence of that research in
these cases is not intended to preclude any party in
a specific case from validating scientific acceptance of
further research or from challenging particular aspects of
the research described in this opinion.


The following is a list of the system and estimator variables
identified in the research, accompanied by a very brief
description of each variable. A more complete description
of each variable and a summary of the scientific research
reviewed by this court in these cases are set forth in the
appendix to this opinion.
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A. System Variables


1. Blind Administration
Ideally, all identification procedures should be conducted
by a “blind” administrator—a person who does not know
the identity of the suspect. In police lineup identifications,
lineup administrators who know the identity *742  of
the suspect can consciously or unconsciously suggest that
information to the witness.


2. Preidentification Instructions
The likelihood of misidentification is significantly
decreased when witnesses are instructed prior to an
identification procedure that a suspect may or may not be
in the lineup or photo array, and that it is permissible not
to identify anyone.


3. Lineup Construction
An identification procedure is essentially an informal and
unscientific experiment conducted by law enforcement
officials to test their hypothesis that a particular suspect
is, in fact, the perpetrator that they seek. The known-
innocent subjects used as lineup fillers should be selected
first on the basis of their physical similarity with the
witness's description of the perpetrator; if no description
of a particular feature is available, then the lineup fillers
should be chosen based on their similarity to the suspect.


4. Simultaneous versus Sequential Lineups
In a lineup procedure in which the witness is presented
with each individual person or photograph sequentially,
the witness is less able to engage in relative judgment,
and thus is less likely to misidentify innocent suspects.
In traditional identification procedures, police display
a number of persons or photographs simultaneously
to an eyewitness. Witnesses permitted to view all the
subjects simultaneously have a tendency to make a
“relative judgment”—choosing the person or photograph
that most closely resembles the perpetrator from among
the other subjects—as opposed to making an “absolute
judgment”—comparing each subject to their memory of
the perpetrator and deciding whether that subject is the
perpetrator.


5. Showups


A “showup” is a procedure in which police officers present
an eyewitness with a single suspect for identification, often
(but not necessarily) conducted in the field shortly after a
crime has taken place. Police showups are generally *743
regarded as inherently suggestive—and therefore less
reliable than properly administered lineup identifications
—because the witness is always aware of whom police
officers have targeted as a suspect. When conducted
properly and within a limited time period immediately
following an incident, a showup can be as reliable as
a lineup. A showup is most likely to be reliable when
it occurs immediately after the witness has observed a
criminal perpetrator in action because the benefit of a
fresh memory outweighs the inherent suggestiveness of the
procedure.


6. Multiple Viewings (Mugshot Exposure, Mugshot
Commitment, Source Monitoring Errors, Source
Confusion)
Viewing a suspect multiple times throughout the course
of an investigation can adversely affect the reliability
of any identification that follows those viewings. The
negative effect of multiple viewings may result from the
witness's inability to discern the source of his or her
recognition of the **687  suspect, an occurrence referred
to as source confusion or a source monitoring error. A
similar problem occurs when the police ask a witness to
participate in multiple identification procedures. Whether
or not the witness selects the suspect in an initial
identification procedure, the procedure increases the
witness's familiarity with the suspect's face. If the police
later present the witness with another lineup in which the
same suspect appears, the suspect may tend to stand out
or appear familiar to the witness as a result of the prior
lineup, especially when the suspect is the only person who
appeared in both lineups.


7. Suggestive Questioning, Cowitness Contamination, and
Other Sources of Post–Event Memory Contamination
The way in which eyewitnesses are questioned or converse
about an event can alter their memory of the event. The
use of suggestive wording and leading questions tend to
result in answers that more closely fit the expectation
embedded in the question. Witness memory can become
contaminated by external information or assumptions
embedded in questions or otherwise communicated to the
witness.
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*744  8. Suggestive Feedback and Recording Confidence
Post-identification confirming feedback tends to falsely
inflate witnesses' confidence in the accuracy of their
identifications, as well as their recollections concerning
the quality of their opportunity to view a perpetrator and
an event. Confirming feedback, by definition, takes place
after an identification and thus does not affect the result
of the identification itself. It can, however, falsely inflate
witness confidence in the reports they tender regarding
many of the factors commonly used by courts and jurors
to gauge eyewitness reliability. As a result, the danger
of confirming feedback lies in its potential to increase
the appearance of reliability without increasing reliability
itself.


B. Estimator Variables


1. Stress
High levels of stress or fear can have a negative effect on
a witness's ability to make accurate identifications.


2. Witness Attention
In assessing eyewitness reliability, it is important to
consider not only what was within the witness's view, but
also on what the witness was actually focusing his or her
attention. It is a common misconception that a person's
memory operates like a videotape, recording an exact copy
of everything the person sees. A person's capacity for
processing information is finite, and the more attention
paid to one aspect of an event decreases the amount of
attention available for other aspects.


3. Duration of Exposure
Longer durations of exposure (time spent looking
at the perpetrator) generally result in more accurate
identifications.


4. Environmental Viewing Conditions
The conditions under which an eyewitness observes an
event can significantly affect the eyewitness's ability to
perceive and remember facts regarding that event. The
basic environmental conditions of distance and lighting,
combined with any aspect of the viewing environment—
fog, heavy rain or other weather conditions, cracked or
dirty windows, *745  glare, reflection, shadow, or even
physical obstructions within the witness's line of sight—


can potentially impair an eyewitness's ability to clearly
view an event or a perpetrator.


5. Witness Characteristics and Condition
An eyewitness's ability to perceive and remember varies
with the witness's physical and mental characteristics.
Although different witnesses and fact patterns may
implicate different variables, some common variables that
affect the ability to perceive and remember include visual
acuity, physical and mental condition (illness, injury,
intoxication, or fatigue), and age.


6. Description
Contrary to a common misconception, there is little
correlation between a witness's **688  ability to describe
a person and the witness's ability to later identify that
person.


7. Perpetrator Characteristics—Distinctiveness, Disguise,
and Own–Race Bias
Witnesses are better at remembering and identifying
individuals with distinctive features than they are those
possessing average features. The use of a disguise
negatively affects later identification accuracy. Witnesses
are significantly better at identifying members of their own
race than those of other races.


8. Speed of Identification (Response Latency)
Accurate identifications generally tend to be made faster
than inaccurate identifications.


9. Level of Certainty
Under most circumstances, witness confidence or
certainty is not a good indicator of identification
accuracy. Retrospective self-reports of certainty are highly
susceptible to suggestive procedures and confirming
feedback, a factor that further limits the utility of
the certainty variable. Witness certainty, although a
poor indicator of identification accuracy in most cases,
nevertheless has substantial potential to influence jurors.


*746  10. Memory Decay (Retention Interval)
Memory generally decays over time. Decay rates
are exponential rather than linear, with the greatest
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proportion of memory loss occurring shortly after an
initial observation, then leveling off over time.


IV. THE RULE IN CLASSEN IS INADEQUATE
TO ENSURE THAT UNRELIABLE
EVIDENCE WILL BE EXCLUDED


When Classen was decided 33 years ago there was no
statutory evidence code. Therefore, it was necessary for
this court to fashion its own evidentiary rule governing the
admissibility of identification evidence. Classen, 285 Or.
at 232, 590 P.2d 1198. The rule in Classen was “designed
to protect the reliability of the verdict, i.e., to minimize
the danger of convicting the innocent on the basis of
unreliable identification evidence.” Johanesen, 319 Or. at
134, 873 P.2d 1065.


In light of the variables identified in the scientific
research that we have briefly identified above (and in
light of the scientific research and literature we have
reviewed, see Appendix at 53), we conclude that the
process outlined in Classen does not accomplish its goal
of ensuring that only sufficiently reliable identifications
are admitted into evidence. Not only are the reliability
factors listed in Classen—opportunity to view the alleged
perpetrator, attention to identifying features, timing
and completeness of description given after the event,
certainty of description and identification by witness,
and lapse of time between original observation and
the subsequent identification—both incomplete and, at
times, inconsistent with modern scientific findings, but the
Classen inquiry itself is somewhat at odds with its own
goals and with current Oregon evidence law.


A. Classen's Threshold Requirement of Suggestiveness
Inhibits Courts from Considering Evidentiary Concerns
Under the process established in Classen, trial courts
cannot consider whether an identification is reliable until
some evidence of suggestiveness is first introduced. Such
a requirement, however, conflates evidentiary principles
with due process concerns. A constitutional due *747
process analysis might properly consider suggestiveness as
a separate prerequisite to further inquiry because the Due
Process Clause is not implicated absent some form of state
action, such as the state's use of a suggestive identification
procedure. See Perry, 132 S.Ct at 730 (“[T]he Due Process
Clause does not require a preliminary judicial inquiry


into reliability of an eyewitness identification when
the identification was not procured under unnecessary
suggestive circumstances arranged by law enforcement.”).
As a matter of state evidence law, however, there is no
reason to hinder the analysis of eyewitness reliability with
purposeless distinctions between suggestiveness **689
and other sources of unreliability.


When a criminal defendant has challenged the
admissibility of eyewitness identification evidence by an
appropriate pretrial motion, the manner in which Classen
apportions the burden of proof in identification matters
reflects more concern for due process principles than
principles of evidence law. In the context of a due process
challenge, it is the defendant who generally bears the
initial burden of proof because it is the defendant who
must allege and must prove a constitutional violation.
In evidentiary matters, however, the proponent of the
evidence—in identification matters, usually the state,
although not necessarily so—traditionally bears the initial
burden of establishing the admissibility of the proffered
evidence. See OEC 307 (providing that “[t]he burden
of producing evidence as to a particular issue is on the
party against whom a finding on the issue would be
required in the absence of further evidence”). Although
Classen purported to announce an evidentiary rule, it
nevertheless adopted the same burden structure used in
federal due process analysis by requiring a defendant
to bear the initial burden of producing some evidence
of suggestiveness. A trial court tasked with determining
a constitutional claim must necessarily assume that the
evidence is otherwise admissible; were it inadmissible on
evidentiary grounds, the court would never reach the
constitutional question. However, a trial court tasked
with considering a question of evidentiary admissibility
clearly cannot begin by assuming admissibility. In sum,
Classen's burden-of-proof structure improperly requires
defendants who have filed pretrial motions to *748
exclude eyewitness identification evidence to first establish
that an identification procedure was suggestive, even
though the state—as the administrator of that procedure
—controls the bulk of the evidence in that regard.


B. Classen's Second–Part Inquiry Fails to Account for the
Influence of Suggestion on Evidence of Reliability
A second problem with the Classen test arises from the
tendency of trial courts applying the Classen factors
to rely heavily on the eyewitnesses' self-reports to
establish the existence or nonexistence of suggestibility
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factors. However, the current scientific knowledge
and understanding regarding the effects of suggestive
identification procedures indicates that self-reported
evidence of the Classen factors can be inflated by the
suggestive procedure itself. That fact creates in turn a
sort of feedback loop in which self-reports of reliability,
which can be exaggerated by suggestiveness, are then
used to prove that suggestiveness did not adversely affect
the reliability of an identification. That result is contrary
to the scientific research establishing that suggestiveness
adversely affects reliability.


Because of the alterations to memory that suggestiveness
can cause, it is incumbent on courts and law enforcement
personnel to treat eyewitness memory just as carefully
as they would other forms of trace evidence, like DNA,
bloodstains, or fingerprints, the evidentiary value of
which can be impaired or destroyed by contamination.
Like those forms of evidence, once contaminated, a
witness's original memory is very difficult to retrieve; it is,
however, only the original memory that has any forensic
or evidentiary value. In that regard, Classen's second-part
analysis correctly identifies the original memory as the sole
source of evidentiary value in eyewitness identifications,
but fails to recognize the difficulty of attempting to
distinguish between the original memory and the new


memory corrupted by later suggestiveness. 4


**690  *749  V. NEW PROCEDURES FOR
DETERMINING THE ADMISSIBILITY OF


EYEWITNESS IDENTIFICATION EVIDENCE


As stated earlier, in Classen, this court acknowledged that
“extensive research and commentary by psychologists and
jurists on the dangers of misidentification and ways to
minimize them stretches back at least half a century”
and “that the unreliability of eyewitness identification
under suggestive circumstances is widely recognized.” 285
Or. at 227, 232, 590 P.2d 1198. That said, a perfect
solution to the problem of misidentification has thus
far eluded us, a difficulty that may lie in the fact
that, while empirical evidence suggests that a certain


percentage of eyewitness identifications are incorrect, 5


we often have no way to determine whether or not a
particular eyewitness is accurate in identifying a specific
individual. As we previously observed, although the
scientific studies we have reviewed have identified a
number of factors that contribute to the likelihood of


mistaken identification, nearly all of those factors are
probabilistic in nature—they can indicate only a statistical
likelihood of misidentification within a broad population
of people studied, not whether any one identification is
right or wrong.


[3]  Despite those shortcomings, eyewitness evidence can
be extremely probative of guilt and, in many cases, may be
the only evidence connecting a guilty defendant to a crime.
Therefore, we must attempt to strike a proper balance
between the utility of that evidence in convicting the guilty
and its proclivity, on occasion, to inculpate the innocent.


As described above, over the past 30 years, a voluminous
body of scientific knowledge has been developed *750
on the subject of eyewitness identification. In light of the
scientific findings discussed above, we conclude that the
methodology set out in Classen is not adequate to the
task of ensuring the reliability of eyewitness identification
evidence that has been subjected to suggestive police
procedures. Consequently, we now revise the Classen
test for determining the admissibility of eyewitness
identification evidence based on the generally applicable
provisions of the OEC.


In fact, this court has already concluded that the
admissibility of eyewitness identification evidence offered
by the defense, arising from suggestive defense procedures,
is appropriately determined under the OEC. In Johanesen,
319 Or. at 134, 873 P.2d 1065, the defendant sought
to impeach the robbery victim's identification of the
defendant by introducing evidence that, in response to a
photographic display of pictures of other possible suspects
in the robbery, the victim had stated that one of the men
in the display “could be the robber.”


The state, arguing against admission of the defense
evidence, asserted that the Classen test applied to
photographic identification evidence offered by the
defense for impeachment purposes. This court rejected
the state's argument that the Classen test applied to
identification evidence offered by the defendant. Instead,
this court concluded that admissibility of the proffered
evidence should be determined under the OEC. Applying
the OEC, the court concluded that proffered evidence met
the test for relevance under OEC 401, was not barred by
OEC 402, but was subject to potential exclusion under
OEC 403. With regard to the application of OEC 403, this
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court made two important observations. First, the court
described the judicial function under OEC 403:


“OEC 403 articulates the judicial
power to exclude relevant evidence
because of probative dangers or
considerations. Relevant evidence
may be excluded under OEC
403 only if its persuasive force
(‘probative value’) is substantially
outweighed by one or more
of the articulated dangers or
considerations. This requires that
the probative value of the
evidence be compared to the
articulated reasons for exclusion
and permits exclusion only if one
or more of **691  those *751
reasons ‘substantially outweigh’ the
probative value. OEC 403 favors
admissibility, while concomitantly
providing the means of keeping
distracting evidence out of the trial.”


Johanesen, 319 Or. at 136, 873 P.2d 1065 (footnotes and
citation omitted). Second, the court observed that:


“In making this OEC 403
determination with respect to out-
of-court photographic identification
evidence offered by a criminal
defendant, factors of the kind
identified by this court in State
v. Classen, supra, 285 Or. at 232–
33 [590 P.2d 1198] are relevant,
although, as noted, Classen itself
is not controlling. These factors
include (1) the procedures used to
minimize the unreliability of the
identification, (2) the opportunity
that the identifier had at the
time to get a clear view of the
person involved in the crime, (3)
the attention that the identifier
gave to the assailant's features,
(4) the timing and completeness
of the description given by the
identifier after the event, (5) the
certainty expressed by the identifier
about that description, and (6) the


lapse of time between the original
observation and the subsequent
identification. Other facts also may
be important, such as (7) the
age and sensory acuity of the
identifier, (8) the identifier's special
occupational concern with people's
appearance or physical features, and
(9) the frequency of the identifier's
contacts with individuals sharing the
general characteristics of the person
identified.”


Id. at 138, 873 P.2d 1065.


[4]  Although none of the OEC's provisions pertain


specifically to eyewitness identification evidence, 6  as the
court observed in Johanesen, those rules nevertheless
articulate minimum standards of reliability intended
to apply broadly to many types of evidence. With
additional guidance regarding the proper application of
those general rules, we conclude that the OEC-based
procedures set out below will address the majority of
concerns that might arise at trial regarding the reliability
of eyewitness identification evidence, particularly in those
cases involving suggestive pretrial police procedures.


*752  A. Preliminary Questions of Fact Regarding the
Admissibility of Eyewitness Identification Evidence
When a criminal defendant files a pretrial motion to


exclude eyewitness identification evidence, 7  the trial
court's determination should be guided by the following
rules of evidences applicable to the issues in a particular
case.


Under the OEC, “[a]ll relevant evidence is admissible,”
unless Oregon law or the federal constitution provide
otherwise. OEC 402. Evidence is relevant if it has “any
tendency to make the existence of any fact that is of
consequence to the determination of the action more
probable or less probable than it would be without the
evidence.” OEC 401. Eyewitness identification evidence


will nearly always meet that basic standard for relevance. 8


However, the OEC also contains a number of specific
exceptions and conditions to admissibility that can
override those general provisions. As we explain in greater
**692  detail below, two provisions, OEC 602 and OEC
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701, may also be pertinent in establishing the admissibility
of eyewitness identification evidence.


1. Requirement of Personal Knowledge Under OEC 602
[5]  OEC 602 provides that “a witness may not testify


to a matter unless evidence is introduced sufficient to
support a finding that the witness has personal knowledge
of the matter.” When a criminal defendant raises that kind
of evidentiary challenge in a pretrial motion to exclude
*753  eyewitness identification evidence, the proponent


of the evidence (in that context, the state) must offer
evidence showing both that the witness had an adequate
opportunity to observe or otherwise personally perceive
the facts to which the witness will testify, and did, in
fact, observe or perceive them, thereby gaining personal
knowledge of the facts. See OEC 602 Commentary
(1981) (“A party that offers testimony has the burden
of establishing that the witness had an opportunity to
observe the fact.”). The rule expressly permits evidence
of personal knowledge to consist of the witness's own
testimony. OEC 602.


As the legislative commentary to OEC 602 explains, the
purpose of the personal knowledge requirement is to
ensure reliability:


“The ‘rule requiring that a witness who testifies to
a fact which can be perceived by the senses must
have had an opportunity to observe, and must have
actually observed the fact’ is ‘one of the most pervasive
manifestations' of the common law's ‘insistence upon
the most reliable sources of information.’ ORE 602
simply codifies that common law requirement.”


OEC 602 Commentary (1981) (citation omitted).
Although perhaps somewhat counter-intuitive, inquiring
into the extent of an eyewitness's personal knowledge
—when raised as an issue in a case—promotes the
reliability of eyewitness evidence just as with any other
type of evidence. Indeed, many of the reliability concerns
surrounding eyewitness identification evidence stems from
the basic premise that eyewitness testimony can be led
or prompted by suggestive identification procedures,
suggestive questioning, and/or memory contamination
from other sources.


2. Requirements for Admission of Lay Opinion Testimony
Under OEC 701


[6]  A statement of identification potentially can be a
kind of lay opinion testimony that is based on a number
of inferences and assumptions made by the witness
regarding his or her perceptions. See, e.g., OEC 701(2)
Commentary (1981) (noting that lay opinion testimony
“may allow a witness to communicate in shorthand what
the witness has perceived—things such as the speed of an
automobile, the *754  identity of a person, the appearance
of another person, the sound of footsteps, footprints,
distance, uncomplicated illness or injury, apparent age,
and so forth” (emphasis added)). The ultimate conclusion
in an eyewitness identification—i.e., that a defendant on
trial is the same person that the witness saw at the scene—
cannot itself be observed, but rather must be inferred by
the witness.


[7]  OEC 701 requires that the proponent of lay opinion
testimony establish that the proposed testimony is both
rationally based on the witness's perceptions and helpful
to the trier of fact:


“If the witness is not testifying as an expert, testimony
of the witness in the form of opinions or inferences is
limited to those opinions or inferences which are:


“(1) Rationally based on the perception of the witness;
and


“(2) Helpful to a clear understanding of testimony of
the witness or the determination of a fact in issue.”


OEC 701. Unlike OEC 602, OEC 701 does not expressly
specify a standard of proof. However, under OEC 104(1),
all “[p]reliminary questions concerning the qualification
of a person to be a witness, the existence of a privilege or
the admissibility of evidence shall be determined by the
court.” As we have held previously, that rule requires the
proponent of the evidence to establish such facts to the
court by a preponderance of the evidence. State v. Carlson,
311 Or. 201, 209, 808 P.2d 1002 (1991).


**693  3. Identification Must Be Rationally Based on the
Witness's Perception
[8]  When a defendant has filed a pretrial motion to


exclude eyewitness identification and raises an issue
implicating OEC 701, the first part of an OEC 701
inquiry requires that the trial court initially consider what
the witness actually perceived (essentially, the OEC 602
inquiry described above), and then determine whether the
witness's identification of the defendant was “rationally
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based” on those perceptions. To satisfy its burden, the
proponent of the identification evidence (generally the
state) must demonstrate by a preponderance of the
evidence that the witness perceived sufficient facts to
support an inference of *755  identification and that the
identification was, in fact, based on those perceptions.


Initially, the proponent of the evidence must establish
that the witness could make a rational inference of
identification from the facts that the witness actually
perceived. Human facial features will ordinarily be
sufficiently distinctive to serve as a rational basis for
an inference of identification. Thus, a witness who got
a clear look at the perpetrator's face could rationally
base a subsequent identification on a comparison of
facial features, even if the witness was unable to verbally
communicate every specific similarity between the two
faces.


Conversely, nonfacial features like race, height, weight,
clothing, or hair color, generally lack the level of
distinction necessary to permit the witness to identify a
specific person as the person whom the witness saw. If,
for example, a witness testified to observing a tall, dark-
haired man of medium build from behind as he ran from
the scene of the crime, the trial court permissibly could
find that the witness had personal knowledge of the height,
build, clothing, and hair color of the perpetrator, but no
more, and limit the testimony accordingly.


[9]  [10]  When a witness's perceptions are capable
of supporting an inference of identification, but
are nevertheless met with competing evidence of an
impermissible basis for that inference—i.e., suggestive
police procedures—an issue of fact arises as to whether
the witness's subsequent identification was derived from
a permissible or impermissible basis. When there are
facts demonstrating that a witness could have relied on
something other than his or her own perceptions to
identify the defendant, the state—as the proponent of the
identification—must establish by a preponderance of the
evidence that the identification was based on a permissible
basis rather than an impermissible one, such as suggestive
police procedures.


[11]  Because the outcome of that inquiry will turn on
a preponderance of the evidence, a trial court need not
conclusively determine whether the witness's identification
was based on the witness's actual perceptions. Instead, the


trial court need only ascertain whether it was more likely
*756  that the witness's identification was based on his or


her own perceptions than on any other source.


[12]  Finally, we note that, although a defendant may
choose to present evidence of particular suggestive
influences, the burden ultimately rests on the proponent
of the evidence (generally the state) to prove that
the identification was rationally based on the witness's
perceptions.


4. Identification Must Be Helpful to the Trier of Fact
[13]  [14]  The second aspect of OEC 701 requires the


proponent of identification evidence to establish that the
identification will be “[h]elpful to a clear understanding
of testimony of the witness or the determination of a
fact in issue.” OEC 701(2). Although we anticipate that
that burden will be easily satisfied in nearly all cases,
it is conceivable that some statements of identification
might not be particularly helpful to a jury. Consider, for
example, the witness who observes a masked perpetrator
with prominently scarred or tattooed hands. Although
those features could be distinctive enough to provide a
rational basis for an inference of identification, a jury
may be equally capable of making the same inference
by comparing the witness's description of those markings
to objective evidence of the actual markings on the
defendant. In such cases, the witness's opinion that
defendant is the perpetrator **694  provides the jury
with little, if any, additional useful information. OEC 701
permits lay opinion testimony to be admitted only when
the opinion communicates more to the jury than the sum
of the witness's describable perceptions.


B. Exclusion of Unduly Prejudicial, Confusing,
Misleading, or Duplicative Evidence Under OEC 403
[15]  [16]  When, in response to a criminal defendant's


pretrial motion to exclude eyewitness identification
evidence, the state as the proponent of that evidence
succeeds in establishing that the evidence is not barred by
OEC 402, the defendant as the opponent of the evidence
assumes the burden of proving that OEC 403 nevertheless
requires its exclusion. See O'Key, 321 Or. at 320, 899
P.2d 663(OEC 403 generally favors admissibility, “[t]he
‘substantially outweighed’ phrasing in OEC 403 in effect
places the burden on the party seeking exclusion of the
evidence”). OEC 403 provides:
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*757  “Although relevant, evidence may be excluded
if its probative value is substantially outweighed by the
danger of unfair prejudice, confusion of the issues, or
misleading the jury, or by considerations of undue delay
or needless presentation of cumulative evidence.”


When the opponent of the evidence succeeds in that
regard, the trial court can either exclude the evidence or
fashion a remedy to restore a permissible balance between
the probative value of the evidence and the countervailing
concerns set out in OEC 403.


1. Probative Value
In determining whether eyewitness identification evidence
should be excluded under OEC 403 or what intermediate
remedies might be appropriate, a trial court must weigh
the probative value of that evidence against the dangers
and concerns listed in OEC 403. See O'Key, 321 Or.
at 319, 899 P.2d 663 (“Relevant evidence may be
excluded under OEC 403 only if its persuasive force
is substantially outweighed by any of the articulated
dangers or considerations alone or in combination.”). The
trial court's first task in that regard is to determine the
probative value of the identification evidence.


[17]  [18]  [19]  Probative value is essentially a measure of
the persuasiveness that attaches to a piece of evidence. See,
e.g., id. at 299 n. 14, 899 P.2d 663 (noting that probative
value concerns the strength of the relationship between
the proffered evidence and the proposition sought to be
proved). The persuasive force of eyewitness identification
testimony is directly linked to its reliability. The more
reliable a witness's testimony, the more persuasively it
will establish a particular fact at issue. Conversely, the
less reliable a witness's testimony, the less persuasive
it will be. Thus, in applying OEC 403 to eyewitness
identification issues, trial courts must examine the relative
reliability of evidence produced by the parties to determine
the probative value of the identification. The more
factors—the presence of system variables alone or in
combination with estimator variables—that weigh against
reliability of the identification, the less persuasive the
identification evidence will be to prove the fact of
identification, and correspondingly, the less probative
value that identification will have.


*758  Probative value is not an all-or-nothing
proposition, however. Although the initial admissibility


requirements for eyewitness identification evidence
establish a minimum baseline of reliability, the persuasive
power of the evidence that meets that standard may
nevertheless vary greatly, and many identifications
possessing relatively low probative value may still pass
that initial test. Thus, even after finding that the evidence
meets the minimum requirements of OEC 602 and 701,
trial courts must still conduct a thorough examination
of all the pertinent factors in order to determine the
probative value of the evidence under OEC 403.


2. Unfair Prejudice and Other Countervailing Concerns
[20]  After determining the probative value of the


identification evidence before it, a trial court must then
determine whether the evidence might unfairly prejudice
the defendant or invoke the other concerns enumerated in
OEC 403. As we have previously held, **695  “ ‘unfair
prejudice’ * * * means an undue tendency to suggest
a decision on an improper basis * * *. [It] describes a
situation in which the preferences of the trier of fact are
affected by reasons essentially unrelated to the persuasive
power of the evidence to establish a fact of consequence.”
State v. Lyons, 324 Or. 256, 280, 924 P.2d 802 (1996).


[21]  As a discrete evidentiary class, eyewitness
identifications subjected to suggestive police procedures
are particularly susceptible to concerns of unfair
prejudice. Consequently, in cases in which an eyewitness
has been exposed to suggestive police procedures,
trial courts have a heightened role as an evidentiary
gatekeeper because “traditional” methods of testing
reliability—like cross-examination—can be ineffective
at discrediting unreliable or inaccurate eyewitness


identification evidence. 9


*759  C. Intermediate Remedies
[22]  [23]  Under OEC 403, trial courts may exclude


particularly prejudicial aspects of a witness's testimony
without excluding the identification itself. In essence, a
partial exclusion order is no more than a determination
under OEC 403 that the prejudicial effect of some
testimonial evidence substantially outweighs its probative
value. As we have already noted, witnesses' self-appraisal
of their certainty regarding identifications they have
made, especially when elicited after they have received
confirming feedback from suggestive police procedures,
is a poor indicator of reliability. At the same time,
jurors can find such statements persuasive, even when



http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1006669&cite=ORRREVR403&originatingDoc=Ib16881d03a5a11e28a21ccb9036b2470&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1006669&cite=ORRREVR403&originatingDoc=Ib16881d03a5a11e28a21ccb9036b2470&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1006669&cite=ORRREVR403&originatingDoc=Ib16881d03a5a11e28a21ccb9036b2470&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995148444&pubNum=661&originatingDoc=Ib16881d03a5a11e28a21ccb9036b2470&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995148444&pubNum=661&originatingDoc=Ib16881d03a5a11e28a21ccb9036b2470&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1006669&cite=ORRREVR403&originatingDoc=Ib16881d03a5a11e28a21ccb9036b2470&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995148444&pubNum=661&originatingDoc=Ib16881d03a5a11e28a21ccb9036b2470&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1006669&cite=ORRREVR403&originatingDoc=Ib16881d03a5a11e28a21ccb9036b2470&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1006669&cite=ORRREVR602&originatingDoc=Ib16881d03a5a11e28a21ccb9036b2470&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1006669&cite=ORRREVR701&originatingDoc=Ib16881d03a5a11e28a21ccb9036b2470&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1006669&cite=ORRREVR403&originatingDoc=Ib16881d03a5a11e28a21ccb9036b2470&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1006669&cite=ORRREVR403&originatingDoc=Ib16881d03a5a11e28a21ccb9036b2470&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996231499&pubNum=661&originatingDoc=Ib16881d03a5a11e28a21ccb9036b2470&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1006669&cite=ORRREVR403&originatingDoc=Ib16881d03a5a11e28a21ccb9036b2470&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1006669&cite=ORRREVR403&originatingDoc=Ib16881d03a5a11e28a21ccb9036b2470&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)





State v. Lawson, 352 Or. 724 (2012)


291 P.3d 673


 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 17


contradicted by more probative indicia of reliability.
Accordingly, when such statements are presented at trial,
they ordinarily have little probative value, but significant
potential for unfair prejudice. Thus, a trial court could
admit an eyewitness's identification, but find that the
prejudicial effect of the accompanying statement of
certainty that was created by suggestive police procedures
substantially outweighed its limited probative value. A
court presented with such evidence could fashion an
order permitting the witness to testify to the identification
(i.e., “defendant is the man that I saw rob the bank”),
but prohibit testimony regarding the witness's level of
certainty (i.e., “I'm 100 percent sure that defendant
is the man that I saw rob the bank”). By excluding
the particularly prejudicial aspects of an eyewitness's
testimony, trial courts may be able to admit other relevant
and probative aspects of that testimony, even though the
eyewitness's testimony on balance might otherwise have
been unduly prejudicial.


D. Expert Testimony
As a result of the substantial degree of acceptance
within the scientific community concerning data on
the reliability of eyewitness identifications, federal and
state courts around the country have recognized that
traditional methods of informing factfinders of the pitfalls
of eyewitness identification—cross-examination, closing
argument, and generalized jury instructions—frequently
are not adequate to inform factfinders of the factors
affecting the reliability of such identifications. See  *760
State v. Guilbert, 306 Conn. 218, 49 A3d 705 (2012)
(finding that scientific research on the reliability of
eyewitness identifications enjoys strong consensus in
the scientific community, that many factors affecting
eyewitness identifications are unknown to average jurors
or are contrary to common assumptions, and that cross-
examination, closing argument, and generalized jury
instructions are not effective in helping jurors spot


mistaken identifications). 10


**696  [24]  *761  Because many of the system and
estimator variables that we described earlier are either
unknown to the average juror or contrary to common
assumptions, expert testimony is one method by which the
parties can educate the trier of fact concerning variables
that can affect the reliability of eyewitness identification.
Expert testimony may also provide an avenue to introduce
and explain scientific research or other indicia of reliability


not specifically addressed by our opinion in these cases.
In that regard, the use of experts may prove vital to
ensuring that the law keeps pace with advances in scientific
knowledge, thus enabling judges and jurors to evaluate
eyewitness identification testimony according to relevant
and meaningful criteria. Of course, expert testimony
must be predicated on scientific research; must meet
the threshold admissibility requirements for scientific
evidence, see O'Key, 321 Or. at 299–300, 899 P.2d 663
(setting out test for the admission of scientific evidence);
and must be relevant to a disputed issue in the case, such
that the testimony will assist the jury in resolving that
issue.


To summarize: Under this revised test governing the
admission of eyewitness testimony, when a criminal
defendant files a pretrial motion to exclude eyewitness
identification **697  evidence, the state as the proponent
of the eyewitness identification must establish all
preliminary facts necessary to establish admissibility of
the eyewitness evidence. See OEC 104; OEC 307. When
an issue raised in a pretrial challenge to eyewitness
identification evidence specifically implicates OEC 602
or OEC 701, those preliminary facts must include, at
minimum, proof under OEC 602 that *762  the proffered
eyewitness has personal knowledge of the matters to which
the witness will testify, and proof under OEC 701 that
any identification is both rationally based on the witness's
first-hand perceptions and helpful to the trier of fact.


[25]  If the state satisfies its burden that eyewitness
evidence is not barred by OEC 402, the burden shifts to the
defendant to establish under OEC 403 that, although the
eyewitness evidence is otherwise admissible, the probative
value of the evidence is substantially outweighed by
the danger of unfair prejudice, confusion of the issues,
misleading the jury, or by considerations of undue delay
or needless presentation of cumulative evidence. If the
trial court concludes that the defendant opposing the
evidence has succeeded in making that showing, the trial
court can either exclude the identification, or fashion
an appropriate intermediate remedy short of exclusion
to cure the unfair prejudice or other dangers attending
the use of that evidence. The decision whether to admit,
exclude, or fashion an appropriate intermediate remedy
short of exclusion is committed to the sound exercise of the
trial court's discretion. See State v. Cunningham, 337 Or.
528, 536, 99 P.3d 271 (2004) (question whether relevant
evidence should be excluded under OEC 403 because its
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probative value is substantially outweighed by the danger
of unfair prejudice or other factors is reserved to the trial
court's discretion).


Although we have revised the Classen test to incorporate
pertinent rules of evidence, we anticipate that the
trial courts will continue to admit most eyewitness
identifications. That is so because, although possible,
it is doubtful that issues concerning one or more of
the estimator variables that we have identified will,
without more, be enough to support an inference of
unreliability sufficient to justify the exclusion of the
eyewitness identification. In that regard, we anticipate
that when the facts of a case reveal only issues regarding
estimator variables, defendants will not seek a pretrial
ruling on the admission of the eyewitness identification.
Instead, defendants will likely prefer to probe the issues
regarding estimator variables through cross-examination,
and to educate the factfinder *763  about the potential
effects of relevant estimator variables on the accuracy of
eyewitness identification by using expert testimony and
case-specific jury instructions.


If the state's administration of one or more of the
system variables (either alone or combined with estimator
variables) results in suggestive police procedures, that fact
can, in turn, give rise to an inference of unreliability
that is sufficient to undermine the perceived accuracy and
truthfulness of an eyewitness identification—only then
may a trial court exclude the eyewitness identification
under OEC 403.


In the end, we intend the test to be a flexible one that will
enable the state to hold offenders accountable and, at the
same time, protect a criminal defendant's right to a fair
trial.


VI. APPLICATION TO LAWSON AND JAMES


A. State v. Lawson
[26]  The record in Lawson raises serious concerns


regarding the reliability of the identification evidence
proffered below. First, as to the estimator variables
present in this case, we note that the eyewitness—Mrs.
Hilde—was under tremendous stress and in poor physical
and mental condition when she first observed the man
who entered her trailer after she had been shot. She had
sustained a critical gunshot wound to the chest, she was


unsure whether her husband was alive or dead, and she
feared that the perpetrator intended to further harm her
or her husband. High levels of stress and fear—coupled
with the debilitating effects of a physical injury such as a
bullet wound—tend to impair a witness's ability to encode
information into memory. Second, the environmental
viewing conditions were poor. It was **698  dark inside
the trailer, and Mrs. Hilde was lying on the floor when
she encountered the perpetrator. The perpetrator covered
her face with a pillow shortly after entering the trailer for
the specific purpose of obscuring Mrs. Hilde's view of him.
Mrs. Hilde claims to have viewed the perpetrator for only
a few seconds at most, and only in profile, and she recalled
that the perpetrator was wearing a hat when she viewed
him, obscuring key identifying features like his hair and
hairline. Finally, Mrs. Hilde's in-court identification of
*764  defendant Lawson took place over two years after


her brief view of the perpetrator. Memory decays over
time, and the effects of that memory loss are exacerbated
when the initial encoding of the memory is impaired by
other variables.


There are a number of system variables at play here as
well. Police detectives first interviewed Mrs. Hilde in the
hospital where she was heavily medicated and intubated,
and could not speak or move her hands. The police
questioned her using leading questions that implicitly
communicated their belief that defendant was the shooter,
to which Mrs. Hilde could respond only by nodding or
shaking her head. Due to her fragile physical and mental
condition, as well as the circumstances discussed above
that impaired her ability to view the perpetrator and
encode her observations into memory, Mrs. Hilde would
have been especially susceptible to memory contamination
from suggestive questioning. Once implanted in her mind,
the suggestion that the police believed that the man she
saw earlier at their campsite was also the perpetrator could
have affected every subsequent attempt she made to recall
the event. From that point forward, it would have been
extremely difficult for Mrs. Hilde to mentally separate the
task of identifying the perpetrator from her brief glimpse
of his profile in the dark from the task of identifying the
man she saw earlier in her campsite for about 40 minutes
in broad daylight.


Mrs. Hilde, however, was unable to identify defendant
as either the perpetrator or the man previously in
her campsite until after she had seen defendant or
his photograph in suggestive circumstances on several
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additional occasions. Mrs. Hilde was shown photographic
lineups containing defendant's photograph on at least
two occasions while she was in the hospital, but was
unable to identify defendant in either lineup. It was
not until after she had seen a newspaper article with a
picture of defendant, and was later brought by police
to a preliminary hearing to view defendant in person,
that she was able to identify him. Those instances
introduce further uncertainty as to whether Mrs. Hilde's
identification of defendant was based on her brief initial
viewing of the perpetrator, or on the numerous subsequent
viewings of defendant under circumstances that were
highly suggestive of his guilt.


*765  The alterations in Mrs. Hilde's statements over
time are indicative of a memory altered by suggestion and
confirming feedback. She initially told the police that she
had not seen the perpetrator's face and could not identify
him. After a series of leading questions inculpating
defendant, she agreed with police that defendant was the
perpetrator, but still could not identify him. After several
viewings of defendant in person and in photographs,
she was able to pick defendant out of a series of
photographs. And finally, at trial, over two years after
the initial incident, Mrs. Hilde identified defendant as the
perpetrator under circumstances comparable to a showup.
When asked if she had any doubt as to her identification,
Mrs. Hilde said, “[a]bsolutely not. I'll never forget his face
as long as I live,” and later added that she “always knew
it was him.”


In light of current scientific knowledge regarding
the effects of suggestion and confirming feedback,
the preceding circumstances raise serious questions
concerning the reliability of the identification evidence
admitted at defendant's trial. In Lawson, because the
Court of Appeals and trial court relied on the procedures
set out in Classen—procedures that we have revised in this
opinion—we reverse and remand the case to the trial court
for a new trial. Due to the novelty and complexity of the
procedures we have articulated today, the parties must
be permitted on retrial to (1) supplement the record with
any additional evidence that may bear on the reliability of
the eyewitness identifications at issue here, and (2) present
arguments **699  regarding the appropriate application
of the new procedures set out in this opinion.


B. State v. James


In James, we conclude that, unlike Lawson, application
of the revised test that we have established here could
not have resulted in the exclusion of the eyewitness
identification evidence. Accordingly, we affirm defendant
James's conviction. We do so for the following reasons.


Within minutes of the crime, the witnesses provided
detailed descriptions to the police that included the race,
height, weight, and clothing of both perpetrators. The
witnesses initially described one of the perpetrators as “a
fairly large guy; Indian male six feet to six feet two inches,
220 pounds, *766  wearing baggy blue jeans, white tank
top tee shirt”; the other was a “small guy,” an “Indian
male,” a male approximately “five feet tall, 110 pounds,
wearing a black coat with a hood and baggy blue plants,
carrying a black backpack.”


Five hours later, the officer who had investigated the
Safeway robbery received a report of a disturbance at
a local fast food restaurant. When the officer arrived
at the restaurant he recognized the men about whom
the complaint had been made as “exactly” matching the
description of the Safeway robbery suspects. In particular,
the officer noted that, although the type of clothing was
not unusual, wearing a tank-top T-shirt without a coat in
December was unusual, as was the notable difference in
height between the two men. The witnesses later confirmed
that the men the officer had apprehended were the men
they had seen at the store.


[27]  We analyze the admissibility of those identifications
under the framework we have outlined above. First,
we conclude that the OEC requirement of personal
knowledge was met. The witnesses were face-to-face with
the perpetrators and had clear opportunities to observe
their features. Although some estimator variables could
have negatively affected the witnesses' perceptions, others
indicate that the witnesses' observations were reliable.
For instance, although the clerk may have experienced
stress when one of the perpetrators tried to punch him,
that incident occurred only after the clerk had watched
and reported the perpetrator's actions. Both witnesses
observed the perpetrators for a lengthy period of time both
in, and as they were leaving, the store; the environmental
conditions were conducive to their doing so, and the
perpetrators were not wearing disguises. Although the
perpetrators were of a different race than were the
witnesses, they had distinctive features. The trial court
may have erred in considering the level of certainty
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with which the witnesses testified, but no reasonable
decisionmaker could find that the witnesses did not
have the personal knowledge necessary to identify the
perpetrators.


[28]  That is not the end of the inquiry outlined above,
however. Because there was evidence that the witnesses'
later identification of defendant occurred during a “show
up” procedure, and the trial court found that procedure
to be unduly suggestive, defendant raised a question of
fact as *767  to whether the witnesses' identifications were
derived from their initial untainted observations or from
that suggestive procedure. The state, as the proponent
of the witnesses' identifications was required to establish
by a preponderance of the evidence that the witnesses'
identifications were based on their original observations.


[29]  The trial court evaluated the evidence that the
parties preferred on that issue and was “satisfied that
the suggestive show up confrontation did not cause or
contribute to the witnesses' identification of defendant
James.” Although the trial court mistakenly considered
the witnesses' certainty about their identification in that
analysis, the court also carefully considered and explicitly
relied on other facts which supported its conclusion. The
trial court found that the witnesses “got a very good look”
at the perpetrators and described their unique features
with particularity. The trial court also found that the
witnesses had observed and described the clothing that
defendant and his companion were wearing (one item of
which was unusual for that location at that time of year)
and a specific bottle of beer that was found in defendant's
possession along with other **700  items that defendant
admitted belonged to him. The witnesses' accuracy in
describing those details demonstrated the reliability of
their observations. The trial court did not err in reaching
its factual conclusion that the witnesses' identifications of
defendant were based on their original observations.


[30]  The final issues in our analysis are whether the
witnesses' identifications were helpful to the trier of fact
and whether OEC 403 required their exclusion. To both
of those points, defendant could argue that the witnesses'
identification of the men did not provide the jury with
information that was any more helpful than their complete
descriptions of the perpetrators and that, as a result, its
persuasive value was limited and outweighed by the unfair
prejudice introduced by the identifications. However, in
this case, we think that the concerns of unfair prejudice


were negligible. The descriptions of defendant and his
companion so closely matched the two men apprehended
by police, that the witnesses' subsequent identifications of
defendant as one of the men that they had seen in the store
prejudiced *768  defendant little, if at all. We conclude
that the trial court did not err in admitting the witnesses'


identifications of defendant. 11


The decision of the Court of Appeals and the judgment of
the circuit court in State v. Lawson are reversed and the
case is remanded for a new trial. The decision of the Court
of Appeals in State v. James is affirmed.


*769  APPENDIX


Set out below is a summary of the scientific research and
literature this court examined for these cases, organized
according to the categories of variables—estimator and
system—identified in that body of work. As described
in our opinion, estimator variables generally refer to
characteristics of the witness, the perpetrator, and the
environmental conditions of the event that cannot be
manipulated or adjusted by state actors. In contrast,
system variables refer to the circumstances of the
identification procedure itself that generally are within the
control of those administering the procedure.


I. ESTIMATOR VARIABLES


A. Stress
High levels of stress or fear can have a negative effect
on a witness's ability to make accurate identifications.
Although moderate amounts of stress may improve focus
in some circumstances, research shows that high levels of
stress significantly impair a witness's ability to recognize
faces and encode details into memory. See Charles A.
Morgan III et al., Accuracy of Eyewitness Memory for
Persons Encountered During Exposure to Highly Intense
Stress, 27 Int'l J. L. & Psychiatry 265, 275–76 (2004) (so
stating). When under high amounts of stress, witnesses are
often unable to remember particular details—like facial
features or clothing—that are not immediately relevant
to the basic survival response triggered by adrenaline
and other hormones that are released in highly stressful
situations. Id.
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A meta-analysis 12  of 27 independent studies conducted
on the effects of stress on identification accuracy
showed that, while 59 percent of the 1,727 participants
correctly identified the target individual in a target-
present  *770  lineup after a low-stress encounter, only
39 percent did so after high-stress encounters. Kenneth A.
Deffenbacher et al., A Meta–Analytic Review of the Effects
of High Stress on Eyewitness Memory, 28 Law & Hum.
Behav. 687 (2004). In another study, military survival
school participants were subjected to two 40–minute
interrogations, **701  each by different interrogators,
following a 12–hour period of confinement without food
and sleep in a mock prisoner of war camp. Morgan,
Accuracy of Eyewitness Memory, 27 Int'l J. L. & Psychiatry
265 (2004). One interrogation was conducted under high-
stress conditions, involving physical confrontation, while
the other was conducted under low-stress conditions,
involving only deceptive questioning. Id. When asked
the next day to identify their interrogators, only 30
percent of the participants correctly identified their high-
stress interrogator, while 60 percent correctly identified
their low-stress interrogator. Id. The study also noted an
associated increase in false identifications—56 percent of
the participants falsely identified another person as their
high-stress interrogator, compared to 38 percent who did
so with regard to their low-stress interrogator. Id.


The negative effect of stress on the reliability of eyewitness
identifications contradicts a common misconception that
faces seen in highly stressful situations can be “burned
into” a witness's memory. Consequently, the amount of
stress inflicted on an eyewitness has the potential to impair
a jury's ability to fairly and accurately weigh reliability,
because jurors may incorrectly assume that stress increases
reliability. In addition, stress may also interact with other
factors to compound unreliability. Studies demonstrate,
for example, that witnesses are more likely to overestimate
short durations of time in high-stress situations than in
low-stress situations. See Elizabeth F. Loftus et al., Time
Went by so Slowly: Overestimation of Event Duration by
Males and Females, 1 Applied Cognitive Psychol. 3 (1987)
(so stating).


B. Witness Attention
In assessing eyewitness reliability, it is important to
consider not only what was within the witness's view, but
also on what the witness was actually focusing his or her
attention. *771  It is a common misconception that a


person's memory operates like a videotape, recording an
exact copy of everything the person sees. Studies show,
however, that memory in fact works much differently.
A person's capacity for processing information is finite,
and the more attention paid to one aspect of an event
decreases the amount of attention available for other
aspects. Gary L. Wells & Deah S. Quinlivan, Suggestive
Eyewitness Identification Procedures and the Supreme
Court's Reliability Test in Light of Eyewitness Science: 30
Years Later, 33 Law & Hum. Behav. 1, 10–11 (2009).


One commonly encountered example of that fact is
the weapon-focus effect. Studies consistently show that
the visible presence of a weapon during an encounter
negatively affects memory for faces and identification
accuracy because witnesses tend to focus their attention
on the weapon instead of on the face or appearance of
the perpetrator, or on other details of the encounter.
See, e.g., Kerri L. Pickel, Remembering and Identifying
Menacing Perpetrators: Exposure to Violence and the
Weapon Focus Effect, in 2 The Handbook of Eyewitness
Psychology: Memory for People 339 (R.C.L. Lindsay et
al. eds., 2007). That diminished attention factor frequently
impairs the witness's ability to encode things such as facial
details into memory, resulting in decreased accuracy in
later identifications. Although the weapon-focus effect is
perhaps the most well-documented illustration regarding
the effects of witness distraction, some studies indicate
that the effect is not limited to dangerous or threatening
objects but, in fact, extends to any object that attracts the
witness's attention by virtue of being unusual or out of
place in the context in which it is encountered. See Id. at
353–54 (discussing experiments involving unusual rather
than threatening items). Studies have documented similar
impairment of identification performance when witnesses
viewed the target holding unusual, but nonthreatening,
objects like a stalk of celery or a toy doll. Id.


The negative effect of weapon-focus on identification
accuracy may be magnified when combined with stress,
short exposure times, poor viewing conditions, or longer


retention intervals, 13  and may also result in less **702
accurate *772  initial descriptions of the perpetrator. Id.;
Nancy Mehrkens Steblay, A Meta–Analytic Review of
the Weapon Focus Effect, 16 Law & Hum. Behav. 413,
417 (1992). In addition, evidence regarding a witness's
attention is particularly susceptible to the inflating
effects of confirming feedback. Studies demonstrate that
witnesses generally do not contemporaneously observe
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their own degree of attention or other viewing conditions
as they observe an event. Gary L. Wells, “Good,
You Identified the Suspect”: Feedback to Eyewitnesses
Distorts Their Reports of the Witnessing Experience, 83
J Applied Psychol. 360 (1998). Thus, when asked later
how closely they were paying attention, witnesses may rely
more heavily on external context clues—like confirming
feedback—than on independent recollection.


C. Duration of Exposure
Scientific studies indicate that longer durations of
exposure (time spent looking at the perpetrator) generally
result in more accurate identifications. Brian H. Bornstein
et al., Effects of Exposure Time and Cognitive Operations
on Facial Identification Accuracy: A Meta–Analysis of
Two Variables Associated with Initial Memory Strength, 18
Psychology, Crime & Law 473 (2012). One meta-analysis
shows that the beneficial effect of longer exposure time
on accuracy is greatest between the shortest durations,
up to approximately 30 seconds. Id. In contrast, for
durations over 30 seconds, only substantial increases in
exposure time produced marked improvement in witness
performance. Id. However, it is impossible to determine
conclusively that any particular duration of exposure
is too short to make an accurate identification, nor
so long as to entirely eliminate the possibility of a
mistaken identification. Indeed, at least one study has
noted decreases in identification accuracy with longer
viewing durations, in cases where the appearance of the
person to be identified has changed significantly between
the identification and the initial viewing. J. Don Read
et al., Changing Photos of Faces: Effects of Exposure
Duration and Photo Similarity on Recognition and
the Accuracy–Confidence Relationship, 16 Experimental
Psychol.: Learning, Memory, and Cognition 870 (Sept
1990).


*773  Studies also show that witnesses consistently
and significantly overestimate short durations of time
(generally, durations of 20 minutes or less), especially
during highly stimulating, stressful, or unfamiliar events.
Loftus, Time Went by so Slowly, 1 Applied Cognitive
Psychol. 3; A. Daniel Yarmey, Retrospective Duration
Estimations for Variant and Invariant Events in Field
Situations, 14 Applied Cognitive Psychol. 45 (2000).


D. Environmental Viewing Conditions


The conditions under which an eyewitness observes an
event can significantly affect the eyewitness's ability
to perceive and remember facts regarding that event.
Although we limit our discussion here to the basic
environmental conditions of distance and lighting, we
have already noted that any aspect of a viewing
environment can potentially impair an eyewitness's ability
to clearly view an event or a perpetrator.


Unsurprisingly, studies confirm that visual perception
decreases with either distance or diminished lighting.
In the case of distance, unlike variables subject to
probability determinations, scientists have identified
certain dispositive endpoints beyond which humans
with normal, unaided vision are physically incapable of
discerning facial features. Studies also show that witnesses
who receive post-identification feedback confirming the
validity of their identification tend to report more
favorable initial viewing conditions than witnesses who
do not receive such feedback. Wells, et al., “Good, You
Identified the Suspect”: Feedback to Eyewitnesses Distorts
their Reports of the Witnessing Experience, 83 Applied
Psychol. 360 (1998).


E. Witness Characteristics and Condition
An eyewitness's ability to perceive and remember varies
with the witness's physical and mental characteristics.
Although different witnesses and fact patterns may
implicate different variables, some common variables that
affect the ability to perceive and remember include visual
acuity, physical and mental condition (illness, injury,
intoxication, or fatigue), and age. Studies demonstrate,
**703  for example, that *774  intoxicated witnesses are


more likely to misidentify an innocent suspect than their
sober counterparts. See Jennifer E. Dysart et al., The
Intoxicated Witness: Effects of Alcohol on Identification
Accuracy from Showups, 87 J. Applied Psychol. 170
(2002) (finding that 78 percent of participants with blood
alcohol levels less than .04 percent correctly rejected a
showup where the perpetrator was absent, while only 48
percent of participants with higher blood alcohol levels—
averaging .09 percent—did so).


Age can also significantly affect the reliability of a
witness's identification, memory, and perception. Studies
show that children and elderly witnesses are generally
less likely to make accurate identifications than adults,
especially in target-absent conditions. Gary L. Wells &
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Elizabeth A. Olson, Eyewitness Testimony, 54 Ann. Rev.
Psychol. 277, 280 (2003).


F. Description
Contrary to a common belief, studies reveal that there
is little correlation between a witness's ability to describe
a person and the witness's ability to later identify that
person. Christian A. Meissner et al., Person Descriptions
as Eyewitness Evidence, in 2 The Handbook of Eyewitness
Psychology: Memory for People 3 (R.C.L. Lindsay et al.,
eds., 2007). Indeed, some studies show a negative effect
on identification accuracy after witnesses have attempted
to produce a composite of a suspect or provide detailed
verbal descriptions of facial features, a development that
might result from the different cognitive mechanisms
employed to verbally describe faces as opposed to
recognizing them. Id. Other studies indicate that witnesses
who focus on memorizing particular facial features at a
viewing rather than on the face as a whole may be able
to better describe those features, but tend to perform less
accurately in later identification procedures. Id.


G. Perpetrator Characteristics—Distinctiveness, Disguise,
and Own–Race Bias
Witnesses are better at remembering and identifying
individuals with distinctive features than they are those
possessing average features. See Peter N. Shapiro *775
& Steven Penrod, Meta–Analysis of Facial Identification
Studies, 100 Psychol. Bull. 139 (1986) (summarizing
results of a number of studies on target distinctiveness).
However, identification accuracy drops significantly when
an individual's facial features have changed since the
witness's initial observation. K.E. Patterson & A.D.
Baddeley, When Face Recognition Fails, 3 Experimental
Psychol. 406, 410 (1977) (finding that recognition
performance dropped by over 50 percent when researchers
manipulated the target's facial appearance after the initial
opportunity to view by changing hairstyles or adding or
removing facial hair). Similarly, studies confirm that the
use of a disguise negatively affects later identification
accuracy. In addition to accoutrements like masks and
sunglasses, studies show that hats, hoods, and other
items that conceal a perpetrator's hair or hairline
also impair a witness's ability to make an accurate
identification. See, e.g., Brian L. Cutler, A Sample of
Witness, Crime, and Perpetrator Characteristics Affecting
Eyewitness Identification Accuracy, 4 Cardozo Pub. L.
Pol'y & Ethics J. 327, 332 (2006) (summarizing cumulative


results of six studies showing that identification accuracy
dropped from 57 percent to 44 percent when perpetrator
hair and hairline cues were masked).


Studies also indicate that witnesses are significantly better
at identifying members of their own race than those
of other races. See Christian A. Meisner & John C.
Brigham, Thirty Years of Investigating the Own–Race Bias
in Memory for Faces: A MetaAnalytic Review, 7 Psychol.,
Pub. Pol'y, & L. 3 (2001) (summarizing results of three
decades of studies demonstrating effect of own-race bias in
eyewitness identifications). Indeed, one study found that
cross-racial identifications were 1.56 times more likely to
be incorrect than same-race identifications. Conversely,
subjects were 2.2 times more likely to accurately identify
a person of their own race than a person of another
race. Id. at 15–16 (2001). Despite widespread acceptance
of the cross-racial identification effect in the scientific
community, fewer than half of jurors surveyed understand
the impact of that factor. Richard S. Schmechel et al.,
**704  Beyond the Ken? Testing Juror's Understanding of


Eyewitness Reliability Evidence, 46 Jurimetrics 177, 200
(2006).


*776  H. Speed of Identification (Response Latency)
Accurate identifications generally tend to be made faster
than inaccurate identifications. Gary L. Wells et al.,
Eyewitness Evidence: Improving Its Probative Value, 7
Psychol. Sci. Pub. Int. 45, 67–68 (2006). Some researchers
posit that faster identifications correlate with accuracy
because the automatic cognitive process associated with
facial recognition operates faster than the deliberative
cognitions used to make relative judgments, a process that
is more likely to result in misidentification. Id.


The usefulness of that variable is nevertheless limited by
the fact that studies have been unable to agree upon the
exact boundaries of the effect. Id. One study found that
the most accurate identifications were made within 10 to
12 seconds. Id. (citing David Dunning & Scott Perretta,
Automaticity and Eyewitness Accuracy: A 10–12 Second
Rule for Distinguishing Accurate from Inaccurate Positive
Identifications, Applied Psychol., 87, 951–962 (2002)).
A later study, however, noted a positive correlation to
accuracy with response times ranging from five to 29
seconds, but also found that identifications made faster
than those optimal time boundaries were not highly
accurate. Id. (citing Nathan Weber et al., Eyewitness
Identification Accuracy and Response Latency: The Unruly
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10–12 Second Rule, Experimental Psychol. Applied, 139–
147 (2004)).


It is worth noting that, although identification speeds
can be measured objectively by the administrator of the
identification procedure, witnesses' self-reports regarding
their deliberative process—i.e., how long it took the
witness to make an identification, how difficult it was,
whether the defendant just “popped out” at them, or
whether the witness employed a process of elimination or
other relative judgment to arrive at the identification—
are not highly reliable. Id. As with self-reports concerning
many of the other factors previously discussed, witnesses'
perception of their own deliberative process can be
manipulated by suggestive procedures and confirming
feedback. Id. Additionally, studies have shown that
suggestive identification procedures can result in quicker
identifications without any corresponding increase in
accuracy. See, e.g., David F. Ross et al., When  *777
Accurate and Inaccurate Eyewitnesses Look the Same:
A Limitation of the ‘Pop–Out’ Effect and the 10– to
12–Second Rule, 21 Applied Cognitive Psychol. 677–90
(2007).


I. Level of Certainty
Despite widespread reliance by judges and juries on the
certainty of an eyewitness's identification, studies show
that, under most circumstances, witness confidence or
certainty is not a good indicator of identification accuracy.
Regarding prospective certainty—the witness's confidence
prior to the identification procedure in his or her ability
to make an identification—a number of meta-analytic
studies have found no correlation between certainty and
identification accuracy. In contrast, retrospective certainty
—witness confidence in the accuracy of their identification
after it has occurred—may have a weak correlation with
accuracy. See Gary L. Wells & Elizabeth A. Olsen,
Eyewitness Testimony, 54 Ann. Rev. Psychol. 277, 283
(2003) (describing studies). The effect, however appears
only within the small percentage of extremely confident
witnesses who rated their certainty at 90 percent or higher,
and even those individuals were wrong 10 percent of the
time. Id.


Research also shows that retrospective self-reports on
eyewitness certainty are highly susceptible to suggestive
procedures and confirming feedback, a factor that
further limits the utility of the certainty variable. Wells,
“Good, You Identified the Suspect,” 83 J. Applied


Psychol. 360. Witnesses who receive confirming feedback
i.e., are told or otherwise made aware that they
made a correct identification—report higher levels of
retrospective confidence than witnesses who receive
either no feedback or disconfirming feedback. Id. It
appears, moreover, that confirming feedback may inflate
confidence to a greater degree in mistaken identifications
than in correct identifications. See, **705  e.g., Amy
L. Bradfield et al., The Damaging Effect of Confirming
Feedback on the Relation Between Eyewitness Certainty
and Identification Accuracy, 87 J. Applied Psychol. 112,
115 (2002) (reporting that inaccurate witness self-reports
increased from an average of 49 percent certain to an
average of 67 percent certain after receiving confirming
feedback, while the same  *778  feedback increased
accurate witnesses' certainty only from an average of 80
percent to 85 percent).


Finally, we note that witness certainty, although a
poor indicator of identification accuracy in most cases,
nevertheless has substantial potential to influence jurors.
Studies show that eyewitness confidence is the single most
influential factor in juror determinations regarding the
accuracy of an eyewitness identification. See, e.g., Gary L.
Wells et al., Accuracy, Confidence, and Juror Perceptions
in Eyewitness Identification, 64 J. Applied Psychol. 440,
446 (1979); Michael R. Leippe et al, Cueing Confidence
in Eyewitness Identifications: Influence of Biased Lineup
Instructions and Pre–Identification Memory Feedback
Under Varying Lineup Conditions, 33 Law & Hum. Behav.
194, 194 (2009) (summarizing prior research). Jurors,
however, tend to be unaware of the generally weak
relationship between confidence and accuracy, and are
also unaware of how susceptible witness certainty is to
manipulation by suggestive procedures or confirming
feedback. See, e.g., Tanja R. Benton et al., Eyewitness
Memory is Still Not Common Sense: Comparing Jurors,
Judges and Law Enforcement to Eyewitness Experts, 20
Applied Cognitive Psychol. 115, 120 (2006) (finding that
only 38 percent of jurors surveyed correctly understood
the relationship between accuracy and confidence and
only 50 percent of jurors recognized that witnesses'
confidence can be manipulated). As a result, jurors
consistently tend to overvalue the effect of the certainty
variable in determining the accuracy of eyewitness
identifications.


J. Memory Decay (Retention Interval)
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It is a well-known fact that memory decays over time.
The more time that elapses between an initial observation
and a later identification procedure (a period referred
to in eyewitness identification research as a “retention
interval”)—or even a subsequent attempt to recall the
initial observation—the less reliable the later recollection
will be. An aspect of memory decay that is less well
known, however, is that decay rates are exponential rather
than linear, with the greatest proportion of memory loss
occurring shortly after an initial observation, then leveling
off over time. See Kenneth A. Deffenbacher, Forgetting
the Once–Seen  *779  Face: Estimating the Strength of an
Eyewitness's Memory Representation, 14 J. Experimental
Psychol.: Applied 139, 148 (2008). As a result, the
difference in reliability between an identification made
10 minutes after an incident and one made two hours
after an incident maybe significantly greater than the
difference between an identification made two weeks after
an incident and one made two months after the same
incident.


Estimating the effect of memory decay, however, turns
in large part on the strength and quality of the initial
memory encoded; a witness forgets, over time, only what
was encoded into the witness's memory to begin with.
Scientists generally agree that memory never improves.
Henderson, 208 N.J. at 267, 27 A.3d 872. Consequently,
memory decay must be viewed in conjunction with other
variables that affect the initial encoding of memories,
such as cross-racial identification, weapon-focus, degree
of attention, distance, lighting, and duration of initial
exposure.


II. SYSTEM VARIABLES


A. Blind Administration
In police lineup identifications, research shows that
lineup administrators who know the identity of the
suspect often consciously or unconsciously suggest that
information to the witness. Steven E. Clark et al, Lineup
Administrator Influences on Eyewitness Identification
Decisions, 15 J. Experimental Psychol.: Appl. 63 (2009).
In the most obvious cases of improper suggestion, a
lineup administrator may tell a witness outright who the
putative suspect in a lineup is, or otherwise make other
comments suggesting the suspect's identity. However,
studies show that, even in the absence of suggestive
**706  verbal communication, lineup administrators


can nevertheless convey suggestive information to
witnesses nonverbally through tone of voice, pauses,
demeanor, facial expressions, and body language. Such
nonverbal communications may be difficult to detect
and prevent. Indeed, studies show that both witnesses
and administrators are generally unconscious of the
influence that the lineup administrator's behavior has on
identification process. See Ryauu M. Haw & Ronald
P. Fisher, Effects of Administrator–Witness Contact on
Eyewitness Identification Accuracy, 89 J. *780  Applied
Psychol. 1106, 1110 (2004) (summarizing findings of other
studies). That said, however, administrator knowledge
significantly affects reliability.


To guard against that influence, experts recommend
that all identification procedures be conducted by a
“blind” administrator—a person who does not know the
identity of the suspect. To realize the full value of blind
administration, witnesses should also be advised of that
fact in order to prevent them from attempting to infer
suggestive information from an administrator's words or
conduct.


B. Pre-identification Instructions
Studies show that the likelihood of misidentification
is significantly decreased when witnesses are instructed
prior to an identification procedure that a suspect may
or may not be in the lineup or photo array, and that
it is permissible not to identify anyone. Indeed, one


study found that in target-absent 14  lineup procedures,
witnesses who were warned that the perpetrator might
not be in the lineup misidentified a suspect only 33
percent of the time, compared to 78 percent of the
witnesses not so instructed. Roy S. Malpass & Patricia
G. Devine, Eyewitness Identification: Lineup Instructions
and the Absence of the Offender, 66 J. Applied Psychol.
482, 485 (1981). There appears to be little downside
to giving such instructions. According to a 2005 meta-
analysis, unbiased instructions greatly increased correct
suspect rejections in target-absent lineups, but had no
appreciable effect on the rate of correct identifications in
target-present lineups. Steven E. Clark, A Re-examination
of the Effects of Biased Lineup Instructions in Eyewitness
Identification, 29 Law & Hum. Behav. 395, 397 (2005).


*781  C. Lineup Construction
An identification procedure is essentially a pseudo-
scientific experiment conducted by law enforcement
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officials to test their hypothesis that a particular suspect
is, in fact, the perpetrator that they seek. Wells & Olsen,
Eyewitness Testimony, 54 Ann. Rev. Psychol. 277, 285
(2003). However, like any experiment, the validity of
the results depends largely on the careful design and
unbiased implementation of the underlying procedures.
The purpose behind embedding a suspect in a group
of “filler” subjects known to be innocent is to test the
witness's memory. If, however, the suspect stands out from
the other subjects in any way that might lead the witness to
select the suspect based on something other than her own
memory, the experiment fails to achieve its purpose.


Experts generally recommend that the subjects used as
lineup fillers should be selected first on the basis of
their agreement with the witness's description of the
perpetrator; if no description of a particular feature is
available, then experts recommend that lineup fillers be
chosen based on their similarity to the suspect. Roy S.
Malpass et al., Lineup Construction and Lineup Fairness,
in 2 The Handbook of Eyewitness Psychology: Memory
for People 155, 157–58 (R.C.L. Lindsay et al., eds.,
2007); National Institute of Justice, U.S. Dep't of Just.,
Eyewitness Evidence: A Guide for Law Enforcement 29
(1999). If a suspect differs significantly from the witness's
description, the **707  lineup fillers should be matched
to the suspect rather than the description in order to
prevent the suspect from standing out. Id. Suspects should
not be displayed in distinctive clothing or in clothing
that matches the witness's description unless all of the
lineup fillers are also dressed alike; a suspect's distinctive
features—scars, tattoos, etc.—should either be concealed
or artificially added to all of the lineup fillers. Id. Lineups
should contain only one suspect and utilize a sufficient
number of fillers to minimize the likelihood that a witness
will select the suspect based on chance rather than
memory. Id. Most sources recommend a minimum of five
fillers to one suspect. Id. Any increase in the number of
lineup fillers correspondingly decreases the probability of
misidentification occurring by chance alone. Ultimately,
if for any reason a suspect disproportionately stands
out *782  from the lineup fillers surrounding him or
her, then the identification procedure is suggestive—and
the reliability of any resulting identification decreases
correspondingly.


D. Simultaneous versus Sequential Lineups
In traditional identification procedures, a number of
persons or photographs are displayed simultaneously to


an eyewitness. Some studies demonstrate, however, that
witnesses permitted to view all the subjects together have
a tendency to make a “relative judgment”—choosing the
person or photograph that most closely resembles the
perpetrator from among the other subjects—as opposed
to making an “absolute judgment”—comparing each
subject to their memory of the perpetrator and deciding
whether that subject is the perpetrator or not. Relative
judgments process have been found to increase the
likelihood of misidentification, especially in target-absent
lineups. To correct that problem, researchers recommend
an alternative lineup procedure in which the witness is
presented with each individual person or photograph
sequentially. Because the witness views only one person or
photograph at a time, researchers posit that the witness is
less able to engage in relative judgment, and thus less likely
to misidentify innocent suspects. Nancy Steblay et al,
Eyewitness Accuracy Rates in Sequential and Simultaneous
Lineup Presentations: A Meta–Analytic Comparison, 25
Law & Hum. Behav. 459, 463–64 (2001). Studies show
a moderate trend toward fewer misidentifications in
sequential lineups than in simultaneous lineups. Id. at
463–64 (reporting that, in the combined results of 30
experiments collected from 19 previous research papers,
51 percent of witnesses presented with simultaneous
target-absent lineups misidentified a person, while only 28
percent did so in sequential lineups).


Other recent studies, however, challenge the validity of
that finding, cautioning that the different outcomes in
sequential and simultaneous lineups may be attributable
to other factors. Specifically, some research shows that
sequential lineups may result in more misidentifications
when not conducted by a blind administrator, and
that other factors such as differing methods of witness
instruction and questioning may explain the difference in
results. Dawn *783  McQuiston–Surrett et al., Sequential
vs. Simultaneous Lineups: A Review of Methods, Data,
and Theory, 12 Psychol. Pub. Pol'y & L. 137, 143–51
(2006); Roy S. Malpass, et al, Public Policy and Sequential
Lineups, 14 Legal & Criminological Psychology 1 (2009).


E. Showups
A “showup” is a procedure in which police officers present
an eyewitness with a single suspect for identification,
often (but not necessarily) conducted in the field shortly
after a crime has taken place. Showups are widely
regarded as inherently suggestive—and therefore less
reliable than properly administered lineup identifications
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—because the witness is always aware of who police
officers have targeted as a suspect. Furthermore, unlike
lineups, showups have no mechanism to distinguish
witnesses who are guessing from those who actually
recognize the suspect. In an unbiased lineup, an unreliable
witness will often be exposed by a “false positive” response
identifying a known innocent subject. By contrast,
because showups involve a lone suspect, every witness
who guesses will positively identify the suspect, and every
positive identification is regarded as a “hit.” For that
reason, misidentifications **708  that occur in showups
are less likely to be discovered as mistakes.


Despite those shortcomings, some research indicates that,
when conducted properly and within a limited time
period immediately following an incident, showups can
be equally as reliable as lineups. Showups are most
likely to be reliable when they occur immediately after
viewing a criminal perpetrator in action, ostensibly
because the benefits of a fresh memory outweigh the
inherent suggestiveness of the procedure. In as little
as two hours after an event occurs, however, the
likelihood of misidentification in a showup procedure
increases dramatically. In one study, the immediate
showup identification of an innocent suspect produced
a misidentification rate of 18 percent (compared to 16
percent in an immediate lineup); a delay of only two
hours increased the misidentification rate to 58 percent
(compared to 14 percent in a lineup). David A. Yarmey et
al., Accuracy of Eyewitness Identifications in Showups and
Lineups, 20 Law & Hum. Behav. 459, 464 (1996).


*784  Studies also demonstrate that showups pose a
particularly high risk of misidentification for innocent
suspects who happen to look like the perpetrator. A
2003 meta-analysis found that, when an innocent suspect
closely resembled a perpetrator, 23 percent of witnesses
misidentified the suspect in a showup, compared to 17
percent of the witnesses presented with the same suspect
in a lineup. Nancy Steblay et al, Eyewitness Accuracy
Rates in Police Showup and Lineup Presentations: A Meta–
Analytic Comparison, 27 Law & Hum. Behav. 523, 533
(2003). In addition, witnesses at a showup may be more
inclined to base their identifications on clothing rather
than on facial features. Studies indicate that showups
present an especially high risk of misidentification
for suspects wearing clothing similar to that of the
perpetrator. Jennifer E. Dysart et al., Show–Ups: The


Critical Issue of Clothing Bias, 20 Applied Cognitive
Psychology 1009 (2006).


F. Multiple Viewings (Mugshot Exposure, Mugshot
Commitment, Source Monitoring Errors, Source
Confusion)
Viewing a suspect multiple times throughout the course
of an investigation adversely affects the reliability of any
identification that follows those viewings. Researchers
posit that the negative effect of multiple viewings may
result from the witness's inability to discern the source
of his or her recognition of the suspect, an occurrence
referred to as source confusion or a source monitoring
error. Because of the possibility of source confusion, once
a witness has viewed the suspect in any context other than
the initial incident, it is impossible to determine whether
a subsequent identification is based on the observation of
the initial incident or on the subsequent viewing of the
suspect.


Researchers have identified several specific types of
multiple viewing problems that often occur in eyewitness
identifications. One, referred to as “mugshot exposure,”
occurs when police officials have a witness peruse random
mugshots on file from previous cases in an attempt
to generate leads. Studies show that prior exposure to
an innocent suspect's mugshot increases the likelihood
that the witness will subsequently misidentify the suspect
as the perpetrator, based on the witness's sense of
recognition generated by the previously viewed picture.
Kenneth A. *785  Deffenbacher et al., Mugshot Exposure
Effects: Retroactive Interference, Mugshot Commitment,
Source Confusion, and Unconscious Transference, 30 Law
& Hum. Behav. 287 (2006). The mugshot exposure
problem can be exacerbated when the witness actually
identifies an innocent person's mugshot as someone who
is, or resembles, the perpetrator, resulting in a related
effect referred to as “ mugshot commitment.” When a
later identification procedure includes the person whose
mugshot the witness previously identified, studies show
that witnesses are disproportionately likely to remain
“committed” to the person whose mugshot they had
previously selected. Id.


A similar problem occurs when a witness is asked to
participate in multiple identification procedures. Whether
or not the witness selects the suspect in an initial
identification procedure, the procedure increases the
witness's familiarity with the suspect's face. If the witness
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is later presented with another **709  lineup in which
the same suspect appears, the suspect may tend to stand
out or appear familiar to the witness as a result of
the prior lineup, especially when the suspect is the only
person repeated in both lineups. Henderson, 208 N.J. at
255–56, 27 A.3d 872; Deffenbacher, Mugshot Exposure
Effects, 30 Law & Hum. Behav. at 299. As with mugshot
exposure, the problem is exacerbated if a witness actually
identifies a suspect in an initial lineup or photo array.
In subsequent identification procedures, such witnesses
are likely to simply remain committed to the person that
they initially identified rather than reexamine their initial
memory of the perpetrator. Henderson, 208 N.J. at 256,
27 A.3d 872; see also David F. Ross et al, Unconscious
Transference and Mistaken Identity: When a Witness
Misidentifies a Familiar but Innocent Person, 79 Applied
Psychol. 918, 929 (discussing another study that found
that 89 percent of subjects who misidentified a person
in an initial, target-absent lineup also misidentified the
same person in a second lineup—despite the fact that the
second lineup also contained the true perpetrator). For
those reasons, successive identification procedures can be
unreliable as tests of a witness's memory regarding an
actual perpetrator, and thus may have little probative
value.


Yet another facet of the multiple viewing problem is
the phenomenon of unconscious transference. Studies
*786  have found that witnesses who, prior to an


identification procedure, have incidentally but innocently
encountered a suspect may unconsciously transfer the
familiar suspect to the role of criminal perpetrator in
their memory. See Ross, Unconscious Transference and
Mistaken Identity, 79 J. Applied Psychol. 918. The
phenomenon is most problematic when a witness is
vaguely familiar with a suspect but unconscious of why
that is so. The result, often, is that the witness mistakenly
attributes that familiarity to having previously observed
the suspect at the crime scene. See J.D. Read et al., The
Unconscious Transference Effect: Are Innocent Bystanders
Ever Misidentified?, 4 Applied Cognitive Psychol. 26
(1990) (noting that, to produce unconscious transference
errors, a witness's familiarity with the suspect's face must
not be “so high as to elicit recall of the misidentified
person's correct context or identity”).


Although multiple viewings of a suspect always introduce
a degree of doubt as to the reliability of an identification,
studies suggest that witnesses may be most susceptible to


source monitoring errors when their initial memory trace
is weakest. See, e.g., Deffenbacher, Mugshot Exposure
Effects, 30 Law & Hum. Behav. at 288 (noting that
“failure of memory for facial source or context is all the
more problematic when viewing of the perpetrator has
occurred under less than optimal viewing conditions”).
Thus, the presence of estimator variables indicating weak
initial encoding may magnify the suggestive effects of
multiple viewings.


G. Suggestive Questioning, Cowitness Contamination, and
Other Sources of Post–Event Memory Contamination
The way in which eyewitnesses are questioned or
converse about an event can alter their memory of the
event. Elizabeth F. Loftus & Guido Zanni, Eyewitness
Testimony: The Influence of the Wording of a Question,
5 Bull. Psychonomic Soc'y 86 (1975). Studies show that
the use of suggestive wording and leading questions tend
to result in answers that more closely fit the expectation
embedded in the question. For example, in one study,
participants who had viewed a short video of a traffic
accident were asked various questions about what they
had seen in the video. Id. Although there was no broken
headlight in the video, participants who were asked “Did
you see the broken *787  headlight?” were more than
twice as likely to answer “Yes” than those who were asked
“Did you see a broken headlight?” Id. (emphasis added).


Witness memory, moreover, can become contaminated
by external information or assumptions embedded in
questions or otherwise communicated to the witness. In
one study, participants were asked, after viewing a short
video, to estimate the speed of a car in the video either
“when it passed the barn” or without mention of a barn.
Elizabeth F. Loftus, Leading Questions and the Eyewitness
Report, 7 Cognitive Psychol. 560, 566 **710  (1975). One
week later, the participants were asked whether they had
seen a barn in the video. Id. Although there was no barn in
the video, 17 percent of the subjects who had been asked
the question presupposing the existence of a barn reported
having seen the barn, compared to two percent of the
subjects to whom no barn had been mentioned. Id.


Another study found that participants' estimations of a
vehicle's speed differed according to whether a question
used the words “collided,” “bumped,” “contacted,” “hit,”
or “smashed” to describe the taped car accident that
they viewed. Elizabeth F. Loftus & John C. Palmer,
Reconstruction of Automobile Destruction: An Example
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of the Interaction Between Language and Memory, 13 J.
Verbal Learning & Verbal Behav. 585 (1974). Participants
who were asked how fast the cars were going when they
“smashed” into each other estimated an average speed
of 40.5 miles per hour, whereas participants who were
presented with the same question using the word “hit”
or “contacted” estimated average speeds of 34.0 and
31.8 miles per hour, respectively. Id. at 586. A follow-
up experiment found that participants questioned using
the word “smashed” were more than twice as likely
to erroneously report seeing broken glass in the video
as participants questioned using the word “hit” or not
questioned at all. Id. at 587.


Post-event memory contamination is generally
categorized as a system variable because state actors are
often the entities engaged in questioning eyewitnesses
to crimes. That said, however, witness memory is
equally susceptible to contamination by nonstate actors.
One common source of *788  third-party memory
contamination is cowitness interaction. When a witness
is permitted to discuss the event with other witnesses or
views another witness's identification decision, the witness
may alter his or her own memory or identification decision
to conform to that of the cowitness. Elin M. Skagerberg,
Co–Witness Feedback in Line–Ups, 21 Applied Cognitive
Psychol. 489 (2007). In one study, half of the participants
were shown a sequence of photographs illustrating a theft
involving a single person, while the other half viewed the
same theft but with two persons. Id. at 490 (discussing
another study). When questioned individually, 97 percent
of the participants correctly remembered the number of
people involved in the theft that they viewed. Id. However,
after discussing the event with another participant who
had viewed the alternate scenario, one of the participants
in more than 75 percent of the pairs changed their answer
to conform to their partner's recollections. Id.


H. Suggestive Feedback and Recording Confidence
As noted above, post-identification confirming feedback
tends to falsely inflate witnesses' confidence in the
accuracy of their identifications, as well as their
recollections concerning the quality of their opportunity
to view a perpetrator and an event. Confirming feedback,
by definition, takes place after an identification and thus
does not affect the result of the identification itself. It does,
however, falsely inflate witness confidence in the reports
they tender regarding many of the factors commonly used
by courts and jurors to gauge eyewitness reliability. As


a result, the danger of confirming feedback lies in its
tendency to increase the appearance of reliability without
increasing reliability itself.


The detrimental effects of post-identification feedback
are well-established in the scientific literature. One much-
cited study on the effects of post-identification confirming
feedback staged an experiment in which witnesses, after
making an incorrect identification from a target-absent
lineup, were told either, “Good, you identified the
suspect,” “Actually, the suspect was number ____,”
or given no feedback at all. The witnesses were then
asked to answer questions regarding the incident and the
identification task. The study found that the witnesses
who *789  received confirming feedback were not only
more certain in the accuracy of their identification, but
also reported having had a better view of the perpetrator,
noticing more details of the perpetrator's face, paying
closer attention to the event they witnessed, and making
their identifications quicker and with greater ease than
participants who were given no feedback or disconfirming
feedback. Wells, **711  “Good, You Identified the
Suspect,” 83 J. Applied Psychology 360 (1998). A
more recent meta-analysis examining the results of 20
experiments involving over 2,400 participants confirmed
that studies on this factor have produced “remarkably
consistent” effects, and “provide dramatic evidence that
post-identification feedback can compromise the integrity
of a witness's memory.” Amy B. Douglass & Nancy
Steblay, Memory Distortion in Eyewitnesses: A Meta–
Analysis of the Post–Identification Feedback Effect, 20
Applied Cognitive Psychol. 859, 865–66 (2006).


Witnesses often receive confirming feedback from the
administrator of the identification procedure directly
after making an identification, but they may also obtain
feedback from other sources, such as news accounts
identifying the suspect as the perpetrator, conversations
with other witnesses, or pretrial witness preparation
sessions. Skagerberg, Co–Witness Feedback in Line–
Ups, 21 Applied Cognitive Psychol. 489 (2007). Indeed,
eyewitnesses who are subsequently called to testify in
criminal proceedings are always subjected to some degree
of confirming feedback because they can infer that they
identified the right person from the fact that the state is
prosecuting the suspect they identified.


To moderate the effect of this factor, researchers
recommend that administrators of identification
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procedures record the witness's certainty statements
immediately after an identification has been made, and
before the witness is given any feedback. Some studies
have reported moderate success in inoculating witnesses
against the effects of confirming feedback by asking the
witnesses to reflect or report on their level of certainty
prior to being given confirming feedback. Gary L.
Wells & Amy L. Bradfield, Distortions in Eyewitnesses'


Recollections: Can the Postidentification–Feedback Effect
Be Moderated?, 10 Psychol. Sci. 138 (1999).


All Citations


352 Or. 724, 291 P.3d 673


Footnotes
* Appeal from Douglas County Circuit Court, Ronald Poole, Judge. 239 Or.App. 363, 244 P.3d 860 (2010).


* Appeal from Umatilla County Circuit Court, Thomas W. Kolberg, Judge. 240 Or.App. 324, 245 P.3d 705 (2011).


1 The record clearly shows that the state failed to disclose to defense counsel that Mrs. Hilde was shown a second (or
third) photographic lineup, that a detective took Mrs. Hilde to court to view defendant in person prior to trial, and that Mrs.
Hilde was given a single photograph of defendant in the same clothes he wore the morning of the shooting. That kind of
information is essential to an accurate determination of the reliability of an eyewitness's identification and is the kind of
potentially exculpatory evidence that the state is constitutionally required to disclose to a defendant.


2 Nothing in the record reflects what the other officer said to the Safeway employees in advance of the identification. That
officer was not called to testify at the suppression hearing or at trial.


3 We have also reviewed the recent opinion of the New Jersey Supreme Court in New Jersey v. Henderson, 208 N.J. 208,
27 A.3d 872 (2011), together with the report of the Special Master engaged in that case to inquire into the factors affecting
the reliability of eyewitness identification evidence. Like the two cases here, Henderson involved issues concerning
eyewitness identification evidence and the process used in New Jersey to ensure the reliability of that evidence. Prior
to Henderson, that process required defendants to first demonstrate that police procedures had been impermissibly
suggestive, after which a trial court would weigh the corrupting effect of the identification process against the same
reliability factors set out in Classen. The factors affecting the reliability of eyewitness identifications that we discuss are
similar to those described in Henderson. See Henderson, 208 N.J. at 237–38, 27 A.3d 872 (setting out two-step process
and describing system and estimator variables affecting the reliability of eyewitness identification evidence).


4 The current scientific research emphasizes how difficult it is for either the court or the witness to analytically separate
the witness's original memory of the incident from later recollections tainted by suggestiveness. See, e.g., Gary L. Wells
& Deah S. Quinlivan, Suggestive Eyewitness Identification Procedures and the Supreme Court's Reliability Test in Light
of Eyewitness Science: 30 Years Later, 33 Law & Hum. Behav. 1, 14–15 (2008) (noting that eyewitness experts “do
not generally accept the idea that a mistaken identification, whether it arises from a suggestive procedure or not, can
somehow be ‘erased’ or corrected by a subsequent identification test, no matter how ‘fair’ that subsequent test might
be”). Rather, eyewitness researchers generally believe that, “once an eyewitness has mistakenly identified someone,
that person ‘becomes' the witness' memory and the error will simply repeat itself.” Id. at 9.


5 Eyewitness misidentification has contributed to date to 72 percent of the 301 wrongful convictions revealed by DNA
evidence. http:// www.innocence project.org/content/facts_on_postconviction_DNA_exonerations. php (last visited Nov.
16, 2012); see also Brandon L. Garrett, Convicting the Innocent: Where Criminal Prosecutions Go Wrong 48 (2011) (76
percent of the first 250 convictions overturned due to DNA evidence since 1989 involved eyewitness misidentification).


6 OEC 801(4)(a)(C), however, exempts from the definition of hearsay, statements “of identification of a person after
perceiving the person,” as long as the declarant testifies at trial and is subject to cross-examination concerning the
statement.


7 A criminal defendant's motion to suppress/exclude eyewitness evidence should meet the requirements of UTCR 4.060,
which provides, in pertinent part:


“(1) All motions to suppress evidence:
“(a) must make specific reference to any constitutional provision, statute, rule, case or other authority upon which
it is based; and
“(b) must be accompanied by the moving party's brief which must be adequate reasonably to apprise the court and
the adverse party of the arguments and authorities relied upon.”


8 In evaluating alleged eyewitness testimony, a trial court should also keep in mind that ORS 44.370 provides:
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“A witness is presumed to speak the truth. This presumption, however, may be overcome by
the manner in which the witness testifies, by the character of the testimony of the witness, or by
evidence affecting the character or motives of the witness, or by contradictory evidence. Where
the trial is by the jury, they are the exclusive judges of the credibility of the witness.”


9 In one study testing the effectiveness of cross-examination in exposing inaccurate eyewitnesses, mock jurors watched
both accurate and inaccurate eyewitnesses testify and then submit to cross-examination regarding their identification.
The jurors believed 80 percent of the accurate eyewitnesses, but also 79.5 percent of the inaccurate eyewitnesses—
evidencing a dangerous inability to distinguish accurate from inaccurate eyewitness testimony, even with the assistance
of thorough cross-examination. See R.C.L. Lindsey et al., Can People Detect Eyewitness–Identification Inaccuracy Within
and Across Situations?, 66 J. Applied Psychol. 79 (1981) (discussing an experiment conducted for another study).


10 In Guibert, the court compiled the following list of federal and state cases recognizing the scientific community's
acceptance of the research regarding the reliability of eyewitness identification and the admission of expert testimony
based on that research. We quote that list here.


“Ferensic v. Birkett, 501 F.3d 469, 482 (6th Cir.2007) (‘expert testimony on eyewitness identifications * * * is now
universally recognized as scientifically valid and of aid [to] the trier of fact for admissibility purposes'); United States v.
Smithers, 212 F.3d 306, 313 (6th Cir.2000) (noting that ‘the science of eyewitness perception has achieved the level
of exactness, methodology and reliability of any psychological research’); United States v. Moore, 786 F.2d 1308,
1312 (5th Cir.1986) (This [c]ourt accepts the modern conclusion that the admission of expert testimony regarding
eyewitness identifications is proper. * * * We cannot say [that] such scientific data [are] inadequate or contradictory.
The scientific validity of the studies confirming the many weaknesses of eyewitness identification cannot be seriously
questioned at this point.'); United States v. Downing, 753 F.2d 1224, 1242 (3d Cir.1985) (noting ‘the proliferation
of empirical research demonstrating the pitfalls of eyewitness identification’ and that ‘the consistency of the results
of these studies is impressive’); United States v. Feliciano, United States District Court, Docket No. CR–08–0932–
01 PHX–DGC [2009 WL 3748588] (D.Ariz. Nov 5, 2009) (‘[t]he degree of acceptance [of the scientific data on the
reliability of eyewitness identifications] within the scientific community ... is substantial’); People v. McDonald, 37
Cal.3d 351, 364–65, 690 P.2d 709, 208 Cal.Rptr. 236 (1984) (‘[E]mpirical studies of the psychological factors affecting
eyewitness identification have proliferated, and reports of their results have appeared at an ever-accelerating pace in
the professional literature of the behavioral and social sciences. * * * The consistency of the results of these studies
is impressive, and the courts can no longer remain oblivious to their implications for the administration of justice.’),
overruled in part on other grounds by People v. Mendoza, 23 Cal.4th 896, 4 P.3d 265, 98 Cal.Rptr.2d 431 (2000);
Brodes v. State, 279 Ga. 435, 440–41, 614 S.E.2d 766 (2005) (scientific validity of research studies concerning
unreliability of eyewitness identifications is well established); State v. Henderson, 208 N.J. 208, 218, 27 A3d 872
(2011) (noting that, ‘[f]rom social science research to the review of actual police lineups, from laboratory experiments
to DNA exonerations, [scientific research and studies demonstrate] that the possibility of mistaken identification is
real,’ that many studies reveal ‘a troubling lack of reliability in eyewitness identifications,’ and that ‘[t]hat evidence
offers convincing proof that the current test for evaluating the trustworthiness of eyewitness identifications should be
revised’); People v. LeGrand, 8 N.Y.3d 449, 455, 867 N.E.2d 374, 835 N.Y.S.2d 523 (2007) (‘[E]xpert psychological
testimony on eyewitness identification [is] sufficiently reliable to be admitted, and the vast majority of academic
commentators have urged its acceptance. * * * [P]sychological research data [are] by now abundant, and the findings
based [on the data] concerning cognitive factors that may affect identification are quite uniform and well documented.
* * * ’); State v. Copeland, 226 S.W.3d 287, 299 (Tenn.2007) (‘[s]cientifically tested studies, subject to peer review,
have identified legitimate areas of concern’ in area of eyewitness identifications); Tillman v. State, 354 S.W.3d
425, 441 (Tex.Crim.App.2011) (‘[E]yewitness identification has continued to be troublesome and controversial as
the outside world and modern science have cast doubt on this crucial piece of evidence.* * * [A] vast body of
scientific research about human memory has emerged. That body of work casts doubt on some commonly held views
relating to memory * * *.’); State v. Clopten, 223 P.3d 1103, 1108 (Utah 2009) (‘empirical research has convincingly
established that expert testimony is necessary in many cases to explain the possibility of mistaken eyewitness
identification’); State v. Dubose, 285 Wis.2d 143, 162, 699 N.W.2d 582 (2005) (‘[o]ver the last decade, there have
been extensive studies on the issue of identification evidence’).''


State v. Guilbert, 306 Conn. at 234 n. 8, 49 A.3d 705 (brackets in original; some citations and internal quotation marks
omitted).


11 For the reasons described above, we also conclude that the witnesses' in-court identification of defendant also satisfied
the Due Process Clause.
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12 A meta-analysis is a type of study in which researchers combine and analyze the results of multiple previously published
studies on a certain subject in order to evaluate their cumulative findings in a broader context, and over larger sample
sizes. Meta-analyses do not involve conducting any new experiments, but are nevertheless highly regarded in the
scientific community for their ability to synthesize a large amount of data and illustrate a general consensus in a particular
field. See Roy S. Malpass et al, The Need for Expert Psychological Testimony on Eyewitness Identification, in Expert
Testimony on the Psychology of Eyewitness Identification 14 (B. Cutler ed., 2009) (describing utility of meta-analytic
studies).


13 The term “retention interval” refers to the duration of time between the witness's initial observation of the perpetrator and
the identification event.


14 “Target-absent” refers to a lineup or photo array that does not contain the suspect. Target-absent lineups occur in actual
practice when the police officials mistakenly fix their suspicion on an innocent person. Scientific research on target-
absent lineups is particularly relevant to the reliability of identifications because nearly all wrongful convictions based
on eyewitness misidentification result from target-absent procedures. That is so because when the target (the actual
perpetrator) is present, misidentifications will generally implicate only known-innocent foils, and therefore be immediately
recognized as mistakes.


End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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216 P.3d 964
Supreme Court of Utah.


STATE of Utah, Plaintiff and Respondent,
v.


Kenneth Anthony LEBER, Defendant and Petitioner.


No. 20070820.
|


Sept. 4, 2009.


Synopsis
Background: Defendant was convicted in a jury trial in
the Seventh District Court, Monticello Department, Lyle
R. Anderson, J., of second degree felony child abuse.
Defendant appealed. The Court of Appeals, 167 P.3d
1091, affirmed.


Holdings: Following grant of certiorari, the Supreme
Court, Parrish, J., held that:


[1] Supreme Court would review threshold questions
underlying question on which certiorari was granted;


[2] defense counsel's opening statement did not open the
door to evidence of defendant's violent character;


[3] defense counsel's questions to victim were not sufficient
to open the door to evidence of defendant's violent
character;


[4] defense counsel's argument to trial court did not open
the door to evidence of defendant's violent character; and


[5] prosecution could not properly cross-examine
defendant about prior bad acts to prove action in
conformity therewith.


Remanded.


Attorneys and Law Firms


*965  Mark L. Shurtleff, Att'y Gen., Marian Decker,
Asst. Att'y Gen., Salt Lake City, for plaintiff.


Troy L. Booher, Katherine Carreau, Briant Platt, Salt
Lake City, for defendant.


On Certiorari to the Utah Court of Appeals


PARRISH, Justice:


INTRODUCTION


¶ 1 Petitioner Kenneth Leber was convicted by a jury of
second degree felony child abuse pursuant to Utah Code
section 76–5–109(2)(a). Leber appealed his conviction and
sought a new trial based in part on a theory that the
trial court abused its discretion by admitting evidence of
Leber's prior bad acts under rule 404(a) of the Utah Rules
of Evidence. The court of appeals found that the trial court
did not abuse its discretion and therefore upheld the jury
verdict.


¶ 2 We initially granted certiorari to determine whether
the court of appeals erred in declining to apply rules
402 and 403 before admitting evidence of Leber's violent
character under rule 404(a). However, as a threshold
issue, we find that the trial court erred in admitting
evidence of Leber's prior bad acts under rule 404(a) and
rule 405, and therefore remand to the court of appeals
to determine whether the trial court's error would have
required reversal on direct appeal.


FACTUAL BACKGROUND


¶ 3 On January 28, 2006, Kenneth Leber and his
intoxicated fifteen-year-old son, M.L., had a disagreement
over the volume of M.L.'s electric guitar that ultimately
resulted in a physical altercation. Police later found M.L.
at a grocery store near Leber's mobile home with a bloody
mouth, swollen eye, and marks on his neck. At Leber's
mobile home, police discovered a mirror broken in two
places and blood in the hallway and bathroom sink. Leber
admitted to the altercation, but he told the police that
his son had been the aggressor and that he was merely
defending himself.


*966  PROCEDURAL HISTORY
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¶ 4 Leber was charged with second degree felony child
abuse. See Utah Code Ann. § 76–5–109(2)(a) (Supp.2006).
Prior to trial, the district court granted Leber's motion to
exclude evidence of his prior bad acts. However, during
trial, the court ruled that Leber opened the door to his
character trait for violence under rule 404(a) of the Utah
Rules of Evidence by attempting to demonstrate M.L.'s
violent character. Specifically, during opening statements,
Leber's counsel stated,


You're gonna hear that this is a
teenage child that Mr. Leber has had
trouble with, in the past. He was
acting up that day. It was, in fact, the
child that attacked Mr. Leber.


Later, Leber's counsel questioned M.L. about a fight
between M.L. and his mother's boyfriend. Finally, Leber
indicated to the trial court that he intended to “show that
[M.L.] has been obstreperous towards his dad ... and that
he took actions against his dad. That [M.L.] had the type
of nature that he's done things against his dad in the past.”


¶ 5 Finding that Leber had opened the door by offering
evidence of the victim's violent character, the trial court
allowed the State to proffer evidence of Leber's violent
character in the form of reputation and opinion evidence
as well as through evidence of specific instances of past
violence. Indeed, the trial court instructed the State that
it could question Leber on cross-examination about his
prior bad acts. The trial court's ruling resulted in the
admission of evidence of (1) Leber's 1996 conviction for
child abuse, (2) a 2003 assault committed by Leber in
Alaska, (3) a 2001 incident of domestic violence against
Leber's ex-wife, (4) evidence that Leber had engaged in
domestic violence “too many” times to count, (5) evidence
that Leber had abused his children “several” times, and
(6) the opinion of Leber's ex-wife that Leber is violent with
children.


¶ 6 The jury convicted Leber, and he was sentenced to one
to fifteen years in the Utah State Prison. After trial, Leber
acquired new counsel and appealed his conviction. Leber's
appellate counsel argued that the trial court abused its
discretion by admitting evidence of Leber's prior bad acts
under rules 404(a) and 405 of the Utah Rules of Evidence
without first complying with the requirements of rule
404(b).


¶ 7 The court of appeals affirmed the evidentiary rulings
of the trial court. State v. Leber, 2007 UT App 273, ¶¶ 6–
15, 167 P.3d 1091. Leber again obtained new counsel and
filed a petition for certiorari, which we granted. We have
jurisdiction in this case pursuant to Utah Code section
78A–3–102(3)(a) (2008).


STANDARD OF REVIEW


[1]  ¶ 8 On certiorari we review the court of appeals'
decision for correctness with no deference to its legal
conclusions. See State v. Worwood, 2007 UT 47, ¶ 11, 164
P.3d 397; Thomas v. Color Country Mgmt., 2004 UT 12,
¶ 9, 84 P.3d 1201.


ANALYSIS


I. SCOPE OF CERTIORARI


[2]  ¶ 9 We granted certiorari to determine “[w]hether
the court of appeals erred in declining to apply rules 402
and 403 of the Utah Rules of Evidence in connection
with its consideration of admissibility of evidence under
rule 404(a).” In addition to this issue, Leber urges us
to consider (1) whether the trial court erred in its initial
determination that Leber's character was at issue under
rule 404(a), and (2) whether the trial court erred by
allowing the State to cross-examine Leber regarding prior
bad acts under rules 404(a) and 405. The State argues that
these additional issues fall outside the scope of our order
granting certiorari and that we should therefore decline to
address them. We disagree.


[3]  ¶ 10 In determining the scope of an order granting
certiorari we are guided by rule 49(a)(4) of the Utah
Rules of Appellate Procedure, which states that “[o]nly the
questions set forth in the petition or fairly included therein
will be considered by the Supreme Court.” Utah R.App.
P. 49(a)(4) (emphasis added). Questions presented for
review within the petition for certiorari “will be deemed to
comprise every subsidiary *967  question fairly included
therein.” Id. Furthermore, “this rule should be construed
broadly to avoid the rigid exclusion of reviewable issues,
however peripheral.” Sevy v. Sec. Title Co., 902 P.2d 629,
637 (Utah 1995).
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[4]  ¶ 11 In this case, the certiorari question regarding
whether the court of appeals erred by failing to consider
the applicability of rules 402 and 403 in conjunction
with evidence of Leber's violent character and prior bad
acts that were admitted under rule 404(a) subsumes a
threshold question. That question is whether the evidence
of Leber's violent character and prior bad acts were
properly admitted in the first instance under rules 404(a)
and 405. Indeed, the primary reason this case is before us is
because the trial court admitted evidence of Leber's prior
bad acts under rules 404(a) and 405, instead of under rule
404(b), and the court of appeals erred when it failed to


address these dispositive issues 1  that were properly before


it. 2  Construing rule 49(a)(4) broadly, we hold that the
admissibility of Leber's violent character and prior bad
acts under rules 404(a) and 405 is a subsidiary question
fairly included within the question on which we granted
certiorari and is therefore properly before us.


II. EVIDENCE OF LEBER'S PRIOR
BAD ACTS WERE NOT ADMISSIBLE


UNDER RULES 404(a) AND 405


[5]  ¶ 12 The trial court abused its discretion when it
ruled that Leber opened the door to evidence of his violent
character under rule 404(a) and subsequently allowed the
State to offer evidence of Leber's prior bad acts to prove
Leber's violent character. Appellate courts review a trial
court's decision to admit character evidence and prior bad
acts under an abuse of discretion standard. See State v.
DeCorso, 1999 UT 57, ¶ 18, 993 P.2d 837.


¶ 13 Rule 404(a) of the Utah Rules of Evidence acts as
a general bar to “[e]vidence of a person's character ... for
the purpose of proving action in conformity therewith
on a particular occasion....” Utah R. Evid. 404(a). The
exceptions to this general rule allow an accused to offer
evidence of a “pertinent trait of character” either of
himself or of an alleged victim. Utah R. Evid. 404(a)
(1)-(2); see also Perrin v. Anderson, 784 F.2d 1040, 1044
(10th Cir.1986). However, when an accused offers such
evidence, the prosecution may “rebut the same” or offer
“evidence of the same trait of character of the accused.”
Utah R. Evid. 404(a)(1)-(2); see also Perrin, 784 F.2d at
1044. Once character evidence is deemed admissible under
rule 404(a), the methods of proving character are limited
by rule 405. Rule 405(a) mandates that proof of character
“be made by testimony as to reputation or ... in the


form of an opinion,” and allows witnesses providing such
testimony to be cross-examined about “relevant specific
instances of conduct.” Utah R. Evid. 405(a). On the other
hand, rule 405(b) allows for proof of character through
the use of “[s]pecific instances of conduct” only where
character is an “essential element of a charge, claim, or
defense.” Utah R. Evid. 405(b). Having laid out this brief
introduction, we now consider whether Leber opened the
door to evidence of his character for violence under rule
404(a), and if so, whether it was appropriate to admit
evidence of Leber's prior bad acts under rule 405.


*968  A. The Trial Court Abused Its Discretion
in Ruling That Leber Opened the Door to
His Violent Character Under Rule 404(a)


¶ 14 Leber argues that the trial court erred in ruling that
he opened the door to evidence of his violent character
under rule 404(a). Rule 404(a) generally bars character
propensity evidence of the accused, victim, or a witness.
Utah R. Evid. 404(a); see also State v. Vargas, 2001 UT 5,
¶¶ 30–31, 20 P.3d 271. However, when an accused offers
“[e]vidence of a pertinent trait of character of the alleged
victim of the crime,” the prosecution may offer “evidence
of the same trait of character of the accused.” Utah R.
Evid. 404(a)(1)-(2).


¶ 15 At trial, Leber argued that M.L. was the first
aggressor and that he was merely acting in self-defense.
Whether a claim of self-defense opens the door to an
accused's violent character under rule 404(a) hinges on
the evidence used to demonstrate that the victim was the


first aggressor. 3  If the accused offers evidence to “prove
that the alleged victim was a hostile, aggressive person
who might have initiated the fight,” or in other words
that he had a propensity to be violent, then defendant
opens the door to his own violent character under rule
404(a) and “the prosecutor may offer rebuttal.” Edward
L. Kimball & Ronald N. Boyce, Utah Evidence Law 4–
105 (2004); see also Perrin, 784 F.2d at 1044. Further,
actual “evidence ” of a victim's violent character must be
“offered by the accused and admitted ” before a court may
rule that the accused has opened the door to evidence of
his own propensity for violence. Utah R. Evid. 404(a)(1)
(emphases added).


[6]  ¶ 16 In ruling that Leber had opened the door to
evidence of his own violent character under rule 404(a),
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the trial court relied on the following references to M.L.'s
propensity for violence: First, during opening statements,
Leber's counsel remarked:


You're gonna hear that this is a
teenage child that Mr. Leber has had
trouble with, in the past. He was
acting up that day. It was, in fact, the
child that attacked Mr. Leber.


Under a plain reading of rule 404(a), these statements
do not constitute “evidence” and cannot open the door
to Leber's violent character. Accord Payne v. State,
854 N.E.2d 7, 18 (Ind.Ct.App.2006) (“[A] mere remark
in [defendant's] opening statement ..., without more, is
insufficient for the State to introduce character evidence
to the contrary as there is not evidence yet ‘to rebut.’
”); State v. Faison, 330 N.C. 347, 411 S.E.2d 143, 147–
48 (1991) (finding error in allowing evidence of victim's
peacefulness during the prosecution's case in chief because
defendant could not yet have “introduced evidence of
the victim's violent character” as “opening statements by
attorneys are not evidence”); State v. McKissack, No.
01C01–9804–CC–00190, 1999 WL 77846, at *7, 1999
Tenn.Crim.App. LEXIS 149, at *19 (Tenn.Crim.App.
Feb. 19, 1999) (“[B]ecause opening statements by counsel
are not evidence, such statements will not alone ‘open the
door’ for the prosecution to introduce evidence of other
crimes.”); State v. Richards, 190 W.Va. 299, 438 S.E.2d
331, 335–36 (1993) (recognizing that opening statements
have no evidentiary value and do not justify 404 rebuttal
evidence).


[7]  [8]  ¶ 17 Next, the trial court considered the following
questions that Leber's counsel propounded to the victim:


*969  [Mr. Leber's counsel:] [Y]ou left your mother's
custody because you got into a fight with her boyfriend;
is that correct?


[M.L.:] Yeah.


[Mr. Leber's counsel:] Was that a physical fight? Or was
that just a disagreement?


[Prosecution]: Your Honor, may we approach?


[The Court]: Yeah. I think you already opened the door,
Mr. Halls, but—


(Discussion at sidebar.)


[Mr. Leber's counsel]: Was—it was a disagreement to
the extent that you were no longer comfortable living at
your mother's house?


[M.L.]: Yes.


After this exchange, the State argued that Leber had
opened the door to his own violent character under 404(a).
Leber's counsel objected, but also noted that he intended
“to show that [M.L.] has been obstreperous towards his
dad and that he took actions against his dad. That [M.L.]
had the type of nature that he's done things against his dad
in the past.” Thereafter the trial court ruled that Leber had
opened the door to his violent character under rule 404(a).


¶ 18 Leber's counsel's argument to the trial court, while
expressive of an intent to demonstrate M.L.'s propensity
for violence, is a non-evidentiary statement that cannot
open the door to Leber's violent character under
rule 404(a)(1). Indeed, the narrow line of questioning
regarding the acrimony between M.L. and his mother's
boyfriend is the only evidence of M.L.'s character that
was before the trial court at the time it made its 404(a)
ruling. On its face, this evidence merely confirms that M.L.
got into a fight with his mother's boyfriend. It does not,
however, reveal anything about the nature of the fight.


¶ 19 Since no evidence of M.L.'s involvement in a violent
confrontation was ever offered and admitted, Leber did
not inject propensity evidence into the record. The trial
court therefore abused its discretion when it found that
Leber had opened the door to evidence of his violent
character under rule 404(a). We next turn to the rule 405
issue.


B. The Trial Court Abused Its Discretion By
Allowing the State to Cross–Examine Leber
Regarding Specific Instances of Conduct to


Prove His Violent Character Under Rule 405


[9]  ¶ 20 The admission of character evidence under
rule 404(a) is circumscribed by rule 405, which dictates
the available methods of proving character. Rule 405(a)
provides that “[i]n all cases in which evidence of character
or a trait of character of a person is admissible, proof may
be made by testimony as to reputation or by testimony in
the form of an opinion.” Utah R. Evid. 405(a) (emphases
added). Reputation and opinion witnesses may only
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be asked about specific instances of conduct on cross-
examination for the purpose of challenging the credibility


of the reputation or opinion testimony. 4  Id. When an
accused has opened the door to his own character by
offering evidence of the character of an alleged victim
under rule 404(a)(1)-(2), rule 405(a) does not provide an
avenue for the prosecution to question the accused on
cross-examination about specific instances of conduct to


prove character. 5


¶ 21 In this case, the trial court specifically instructed
the State that it could cross-examine *970  Mr. Leber
as to his prior bad acts in order to prove Mr. Leber's
violent character. This resulted in the admission of (1)
Leber's 1996 conviction for child abuse, (2) a 2003 assault
committed by Leber in Alaska, and (3) a 2001 incident
of domestic violence against Leber's ex-wife. Additionally,
the trial court allowed the State to ask reputation and
opinion witnesses about specific instances of conduct
on direct examination resulting in the admission of (1)
evidence that Mr. Leber had engaged in domestic violence
“too many” times to count, and (2) evidence that Mr.
Leber had abused his children “several” times.


[10]  ¶ 22 The trial court's erroneous interpretation of
rule 405(a) was a clear abuse of its discretion, and the
court of appeals erred in holding that “the trial court did
not exceed its allotted discretion in admitting evidence of
[Leber's] prior bad acts.” State v. Leber, 2007 UT App
273, ¶ 15, 167 P.3d 1091. Leber was not a reputation or
opinion witness, he did not provide testimony as to his
own violent character, and rule 405(a) does not provide a
justification for allowing him to be cross-examined as to
his prior bad acts to prove action in conformity therewith.
Furthermore, reputation and opinion witnesses may not
be asked about specific instances of conduct on direct
examination under rule 405(a).


¶ 23 Additionally, the trial court does not appear to
have placed any reliance on rule 405(b), nor would that
rule be applicable in this case. Rule 405(b) provides that
“[i]n cases in which character or a trait of character of


a person is [an] essential element of a charge, claim, or
defense, proof may also be made of specific instances of
that person's conduct.” However, 405(b) seldom applies
in criminal cases, and “self defense does not place ...
character at issue.” R. Collin Mangrum & Dee Benson,
Mangrum & Benson on Utah Evidence 190 (2009).


¶ 24 Because evidence of Leber's prior bad acts was
erroneously admitted in the first instance, we need
not reach the question of whether rules 402 and 403


apply whenever evidence is admitted under rule 404(a). 6


Further, having found that rules 404(a) and 405 do
not provide a basis for admitting evidence of Leber's
prior bad acts, we remand to the court of appeals for a
determination of whether the trial court's evidentiary error
would have required a reversal of Leber's conviction on


direct appeal. 7


CONCLUSION


¶ 25 Whether evidence of Leber's prior bad acts was
admissible in the first instance under rules 404(a) and
405 is a threshold question that must be addressed before
determining whether the same evidence should have been
excluded by rules 402 and 403. The court of appeals
erroneously failed to address this threshold issue. The
trial court erred in allowing the State to offer evidence
of Leber's prior bad acts under rules 404(a) and 405.
We therefore remand to the court of appeals for a
determination of whether the trial court's error in this
regard would have required reversal of Leber's conviction
on direct appeal.


¶ 26 Chief Justice DURHAM, Associate Chief Justice
DURRANT, Justice WILKINS, and Justice NEHRING
concur in Justice PARRISH's opinion.


All Citations


216 P.3d 964, 638 Utah Adv. Rep. 16, 2009 UT 59


Footnotes
1 Further, “[w]e note that the scope of our grant of certiorari ... does not preclude us from treating dispositive issues that


become apparent when the advocacy process is complete.” Massey v. Griffiths, 2007 UT 10, ¶ 9 n. 1, 152 P.3d 312.


2 The court of appeals' opinion states that the rule 404(a) and rule 405 issues were not properly before it. See State v.
Leber, 2007 UT App 273, ¶¶ 6, 12, 167 P.3d 1091. We disagree. Whether the prior bad acts evidence was properly
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admitted by the trial court in the first instance under rules 404(a) and 405 is a threshold question that needed to be
addressed before the court assessed whether rules 402 and 403 must be applied to evidence admitted under rule 404(a).
Further, Leber's opening and reply briefs before the court of appeals, while not paragons of clarity, essentially argue that
the trial court erred by relying on rules 404(a) and 405 to admit evidence of Leber's prior bad acts, which, Leber argues,
could only be admitted under rule 404(b). For example, in his reply brief to the court of appeals, Leber specifically argued
that “[t]he trial court erred because prior bad acts evidence can obviously only be admitted under rule 404(b) and not
under rule 404(a).” (Emphasis added.)


3 Relying on Mangrum & Benson's treatise on evidence and a Tenth Circuit case, the court of appeals stated that “a self-
defense claim generally does not put character at issue,” under rule 404(a). State v. Leber, 2007 UT App 273, ¶ 12, 167
P.3d 1091 (citing R. Collin Mangrum & Dee Benson, Mangrum & Benson on Utah Evidence 176 (2006); United States
v. Talamante, 981 F.2d 1153, 1156 (10th Cir.1992)). The court of appeals' reliance on Mangrum & Benson's treatise
and Talamante were misplaced. The relied upon portion of the treatise and the analysis in Talamante address character
at issue under rule 405(b), not the admissibility of character evidence under rule 404(a). This distinction is important.
Rule 405(b) allows character to be proven through specific instances of conduct if character is an “essential element of
a charge, claim, or defense.” Mangrum & Benson's treatise accurately indicates that in a criminal case “[c]haracter is
seldom an element of a claim or defense” and “self defense does not place the character at issue” under rule 405(b).
R. Collin Mangrum & Dee Benson, Mangrum & Benson on Utah Evidence 190 (2009). But the same is not true under
rule 404(a) as discussed in the body of this opinion.


4 The federal advisory committee's notes to rule 405 of the Federal Rules of Evidence state;
[O]n cross-examination inquiry is allowable as to whether the reputation witness has heard of particular instances
of conduct pertinent to the trait in question. The theory is that, since the reputation witnesses relates what he has
heard, the inquiry tends to shed light on the accuracy of his hearing and reporting. Accordingly, the opinion witness
would be asked whether he knew, as well as whether he had heard.


Fed.R.Evid. 405 advisory committee's notes (emphases added) (citation omitted).


5 We note that rule 405(a) does not always preclude an accused from being cross-examined as to specific instances of
conduct. Specifically, if an accused offers evidence of his own “pertinent trait of character,” under rule 404(a)(1), then
the prosecution may cross-examine him and inquire about specific instances of conduct to discredit his own reputation
testimony. This usually occurs when an accused feels compelled to testify about his or her pertinent trait of good character,
thus allowing the prosecution to challenge the credibility of his or her testimony through specific instances of conduct
on cross-examination.


6 While our resolution of this case does not turn on the applicability of rules 402 and 403 of the Utah Rules of Evidence,
we nevertheless wish to clarify that both of these rules may act to bar irrelevant or unfairly prejudicial evidence otherwise
admissible under rule 404(a). See State v. Miller, 709 P.2d 350, 353 (Utah 1985) (recognizing the applicability of rules
402 and 403 to evidence admitted under rule 404(a)). But we can find no persuasive authority for the proposition that the
admission of evidence under rule 404(a) obligates a trial court to analyze such evidence under the parameters of rules
402 and 403 absent an objection by one of the parties.


7 Although the State proffered a general harmless error analysis during oral argument, the harmless error issue was not
thoroughly briefed. For example, the parties did not brief the question of how the evidence presented at trial satisfies each
of the elements of second degree felony child abuse of which Leber was convicted. We accordingly conclude that the
question of whether the trial court's error required reversal on direct appeal merits additional briefing on remand before
the court of appeals.


End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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721 P.2d 483
Supreme Court of Utah.


The STATE of Utah, Plaintiff and Respondent,
v.


Anthony L. LONG, Defendant and Appellant.


No. 19354.
|


June 20, 1986.


Defendant was convicted in the Third District Court,
Salt Lake County, James S. Sawaya, J., of aggravated
assault and possession of a dangerous weapon by
a restricted person, and he appealed. The Supreme
Court, Zimmerman, J., held that: (1) defendant was not
unfairly surprised by admission of documents relating
to prior felony arrest; (2) copies of documents were not
adequately authenticated, and defendant was entitled to
new trial on charge of possession of dangerous weapon by
restricted person; (3) defendant was entitled to cautionary
instruction regarding eyewitness identification; (4) trial
courts would be required to give cautionary instruction in
future; and (5) defendant would be entitled to granting of
timely motion for severance of charges on remand.


Reversed and remanded.


Hall, C.J., and Howe, J., concurred in part and dissented
in part and filed opinions.


Attorneys and Law Firms


*484  Karen Jennings, Salt Lake City, for defendant and
appellant.


David L. Wilkinson, Atty. Gen., Dave B. Thompson,
Asst. Atty. Gen., Salt Lake City, for plaintiff and
respondent.


Opinion


ZIMMERMAN, Justice:


Defendant Anthony L. Long was convicted of aggravated
assault, a third degree felony, and possession of a


dangerous weapon by a restricted person, a second degree
felony. Before this Court, Long claims error in the
authentication of documents evidencing his earlier felony
convictions, the refusal to sever trial of the two charges,
and the refusal to give cautionary instructions about the
eyewitness identification. We reverse and remand for a
new trial.


On the evening of March 1, 1983, just after dark, Joe
Rocha was approaching the front door of his home in Salt
Lake City when he heard footsteps behind him and a voice
say, “Don't move or I will blow your head off.” He felt
something cold and metallic on the back of his head. The
voice ordered Rocha onto the front porch of his house and
up against the wall next to the door. He faced the wall,
unable to see his assailant. His girlfriend opened the door
and stepped out of the house. She saw a black man holding
a gun to Rocha's head and another black man coming
toward the house. She ran inside, closed the door, and told
Rocha's son, Jacob, what she had seen. She then called the
police.


Meanwhile, Jacob took a .357 magnum revolver from a
desk drawer and went to the front door. As he started
to open the door, it was kicked in from the outside. A
sawed-off shotgun was fired into the house. Jacob was
hit and thrown back into the room. He fired a shot in
return. Jacob testified that he saw the face of his assailant
for about six seconds, during which he was crying and his
vision was “glossy.”


Joe Rocha testified that after the shots were fired he
saw two men running away from the house. One of Joe
Rocha's neighbors testified that he heard two shots fired.
He went outside, saw a person approaching a bronze or
tan Oldsmobile Cutlass or Seville with its motor running,
and heard someone say, “Jessie, let's go.” The person got
in the passenger side of the car and it drove off.


Robin Lee, an acquaintance of defendant Long's, testified
that she was with Long and Jessie Hobsun on the evening
of March 1st, that they had parked their car in an alley,
and that Long and Hobsun had then left the car. Hobsun
returned shortly, got in the car, and told Lee to drive away.
Long then approached the car and got in the back seat. He
was wounded. Soon after, the three became involved in a
high speed chase with the police. When they were finally
stopped, all three were arrested. The arresting officers saw
that Long had a large blotch of red on his shirt in the
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abdomen area. Long's coat had two bullet holes in it, one
in the back where the bullet had entered and another high
under the arm where it had come out.


Three days later, while Jacob Rocha was still in the
hospital and on medication, a detective presented him with
a photo array and asked him to identify his assailant. The
photo array included a picture of Long. Jacob did not pick
defendant Long's photo from the array. However, he did
select two other photos, one of which was of Hobsun.


At trial, Jacob identified Long in person as the man
who shot him, as he had previously done at two face-to-
face encounters during preliminary hearings where Long
was clearly identified. On cross-examination, however,
Jacob did not recall being unable to pick Long's
picture from the initial photo array. At the close of
trial, Long's counsel requested cautionary instructions,
patterned after those suggested in United States v. Telfaire,
469 F.2d 552 (D.C.Cir.1972), regarding Jacob's eyewitness
identification. The court refused the instructions. Long
was found guilty of aggravated assault and possession of
a dangerous weapon by a restricted person. This appeal
followed.


*485  Long first challenges his conviction of possessing
a dangerous weapon on the ground that the documents
used to prove that he was a convicted felon were not
properly authenticated. The charge of possession of a
dangerous weapon by a restricted person involves three
elements: (1) possession of a dangerous weapon (2) by an
individual who is on parole (3) from a felony conviction.
U.C.A., 1953, § 76-10-503(2) (Repl.Vol. 8B, 1978). To
establish that Long was a convicted felon, his Utah parole
officer, Flint Mollner, was called as a witness. Through
Mollner, the State offered into evidence copies of certified
copies of documents from the Davis County clerk's office
showing that Long had been twice convicted of felonies.
The certified copies from which the copies introduced into
evidence had been made were part of Mollner's parole file
on Long. Long's counsel unsuccessfully objected to the
admission of the copies of the certified copies in Mollner's
files on the grounds that they were hearsay and were
not within any of the exceptions in the Utah Rules of
Evidence. On appeal, Long renews the argument made
below.


The copies were admitted under Utah Rule of Evidence
63(17)(a), the official records exception to the hearsay


rule. 1  Under this provision, the content of an official
record is admissible to prove the truth of the matter
asserted if the requirements of both Rule 64 and Rule 68
of the Utah Rules of Evidence are met. Long argues that
the prosecutor did not deliver copies of the documents to
opposing counsel within a reasonable time before trial,
as required by Rule 64, and that the copies were not
adequately authenticated, as required by Rule 68(1).


[1]  Long's Rule 64 argument is without merit. Rule 64
specifically provides that even if a copy of the document
sought to be admitted is not delivered to opposing counsel
within a reasonable time before trial, it still may be
admitted if “the judge finds that [the] adverse party has
not been unfairly surprised by the failure to deliver such
copy.” The lower court's finding that there was no unfair
surprise is supported by the facts. The documents related
only to prior felony convictions, and Long and his counsel
certainly knew that proof of at least one such conviction
would be introduced at trial. Moreover, defense counsel's
detailed and capably presented objection to the exhibit at
trial belies any claim of unfair surprise. We find no abuse
of discretion in the court's ruling.


There is merit, however, to Long's Rule 68(1) argument.
That rule states: “An official record ... may be evidenced ...
by a copy attested by the officer having the legal custody
of the record, or by his deputy, and ... accompanied
with a certificate that such officer has the custody.”
Long argues that Mollner was not “the officer having
the legal custody of the record” because the originals of
the documents at issue were official records of the Weber
County clerk's office, not of the Utah Adult Probation
and Parole section. The certification of a Utah parole
officer, therefore, could not suffice to bring the copies
within the ambit of Rule 68(1) or, consequently, Rule
63(17). Mollner had only copies of copies that had been
certified by the Weber County clerk and was in no position
to testify that the copies in his possession were copies of
originals because he had never seen the originals. Long
asserts that to accept Mollner's authentication would
make the hearsay rule meaningless in cases involving
copies of official records.


To support his position, Long relies on State v. Lamorie,
610 P.2d 342 (Utah 1980). In that case, the defendant
was also charged with possession of a dangerous weapon
by a restricted person. A parole officer introduced copies
of court records, certified only by a notary public, to
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show the defendant's prior felony convictions. Because the
certification was executed by someone who neither had
legal custody of *486  the records nor was a deputy of
the legal custodian, this Court held that the authentication
was inadequate under Rule 68(1) and ordered a new trial.


The State seeks to distinguish Lamorie. It argues that in
Lamorie the person certifying the copies of the judgment
of conviction was only a notary public and not the
custodian of the court records. In contrast, Mollner, who
certified the copies, was legal custodian of Long's parole
file. Therefore, the State asserts that as an official record
of the Adult Probation and Parole section of the Division
of Corrections, the contents of the file were admissible.
In making this argument, the State relies on People v.
Howard, 72 Cal.App. 561, 237 P. 780 (1925). Our reading
of Howard, however, leads us to the opposite conclusion.


In Howard, the prosecution also attempted to prove the
fact of a prior felony conviction by introducing a copy of
a certified copy of a judgment and commitment to state
prison. The original document was certified by the clerk of
the court entering the judgment of conviction. The copy of
this document was accompanied by a document executed
by the warden of San Quentin and impressed with the state
prison seal certifying that the introduced copy was a “true
and correct” copy of the defendant's commitment papers.
The California Supreme Court upheld the admission of
the copy into evidence, stating that when a certified copy
of a judgment of conviction is delivered with a convict to
the state prison warden, as required by statute, that copy
becomes an official document of the state prison, and a
certified copy of the copy, authenticated by the warden, is
admissible into evidence. Id. 237 P. at 781.


[2]  In the case before us, the copies introduced into
evidence were analogous to those introduced in Howard.
Under Howard, certification by the Utah state prison
warden that the copies were copies of official documents
of the Department of Corrections and that he was their
custodian would have been sufficient to permit their
introduction because he, like the California warden, is
statutorily mandated to take possession of the documents
when a prisoner is delivered to him for incarceration.
See U.C.A., 1953, § 64-13-23 (2d Repl. Vol. 7A, 1978);
§ 77-19-2 (Repl. Vol. 8C, 1982). However, Mollner, not
the Utah state prison warden, certified the copies. There
is no evidence to show how the copies got in Mollner's
file, that the copies in Mollner's file constituted official


documents of the Division of Corrections, or that Mollner
was their official custodian or deputy custodian. Absent
this evidence, there is no basis in this case for applying the
Howard rationale.


The State urges us to extend the Howard holding, in
effect arguing that because the warden supervises the
state prison, which is under the jurisdiction of the State
Division of Corrections, and because the warden could be
an official custodian of copies of judgments of conviction,
any other branch of the Division of Corrections, including
Adult Probation and Parole, should also have authority
to authenticate copies of judgments. We decline the
invitation.


The hearsay rule has as its declared purpose the exclusion
of evidence not subject to cross-examination concerning
the truthfulness of the matters asserted. J. Wigmore,
Evidence § 1362 (Chadbourn rev. 1974). The exceptions
to the rule have evolved to permit the admission of
evidence that is deemed reliable notwithstanding its failure
to satisfy the hearsay rule. Id. at § 1420; cf. Snyder
v. Massachusetts, 291 U.S. 97, 107, 54 S.Ct. 330, 332,
78 L.Ed.2d 674 (1934); United States v. Adams, 446
P.2d 681, 683 (9th Cir.1971); Kehm v. Procter & Gamble
Manufacturing Co., 724 F.2d 613, 618-19 (8th Cir.1983).
In the present case, the pertinent exception has not been
satisfied, and we decline to broaden it because to do
so would permit evidence to be admitted without any
assurance as to the truth of the matters asserted. The
State's position would open the door to the admission of
any documents that appear to be copies of official records,
*487  so long as they wend their way into some state


functionary's file.


[3]  Because the trial court erred in admitting the copies,
the State is left without proof of one essential element
of the first charge against Long-that Long had been


previously convicted of a felony. 2  As a result, a new trial
is necessary on the charge of possession of a dangerous
weapon by a restricted person. See State v. Lamorie, 610
P.2d at 346-47.


Long next contends that his conviction for aggravated
assault must be reversed because the trial court erred both
in refusing to give a requested jury instruction concerning
eyewitness identification and in refusing to instruct the
jury that it could permissibly find that he was merely
present at the scene of the crime. These instructions
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together covered Long's theory of the case, i.e., that Jacob
did not clearly identify Long as the individual who fired
the shot and that Long may have been merely present
when the crime was committed.


The requested cautionary instructions regarding
eyewitness identification were patterned on those
suggested in United States v. Telfaire, 469 F.2d at 558-59.
We have previously said that whether such instructions
must be given in a particular case is a matter left largely
to the discretion of the trial court. State v. Tucker, 709
P.2d 313, 316 (Utah 1985); State v. Reedy, 681 P.2d 1251,
1252 (Utah 1984); State v. Newton, 681 P.2d 833, 834
(Utah 1984); State v. Malmrose, 649 P.2d 56, 61-62 (Utah
1982); State v. Schaffer, 638 P.2d 1185, 1187 (Utah 1981).
We have also indicated that the failure to give such an
instruction may constitute an abuse of discretion when the
circumstances surrounding the eyewitness identification
raise serious questions of reliability. See, e.g., State v.
Reedy, 681 P.2d at 1253-54. However, as both counsel
noted at oral argument in this case, although we have
reviewed many cases in which the trial court refused to
give a cautionary instruction, we have never reversed a
conviction for that reason. We also have been advised
that this Court's de facto failure to ever require such
an instruction has resulted in trial courts rarely, if
ever, giving cautionary instructions. In a recent case
raising the identical issue, the State suggested at oral
argument that this Court either abandon any pretext of
requiring a cautionary eyewitness instruction or make the
requirement meaningful. State v. Quevedo, No. 19049,
argued November 14, 1985. We have decided to follow the
latter course, adopting the approach earlier articulated by
Justice Stewart in his dissent in State v. Malmrose, 649
P.2d at 62-66.


[4]  On the facts of this case, it was plainly improper
under Schaffer and its progeny for the trial court not
to have given a cautionary instruction. The State's case
hinged on the uncorroborated eyewitness testimony of a
single witness-the victim of the crime. The circumstances
surrounding his identification raised grave concerns about
its reliability. Jacob Rocha had an opportunity to view
the face of his assailant for approximately six seconds
during the assault. At the same time he was identifying his
assailant, he was shot, was thrown back against the wall
by the force of the blast, returned the fire, and experienced
“glossy” vision. During the rest of the thirty or so seconds
of observation, Rocha could see only the back or side of


his assailant as he stood in the darkness outside the front
door of Rocha's house. Further, Rocha failed to identify
defendant from a six-photo array presented to him three
days after the shooting; interestingly, he did select a photo
of Jessie Hobsun, a man who was with defendant on
the night of the crime but was not prosecuted. Rocha
identified Long at trial and at two preliminary hearings;
however, the record indicates that these identifications
took *488  place not in formal lineups, but in courtroom
proceedings during which Long was apparently the only
black man present. Finally, a significant discrepancy exists
between the victim's description of his assailant's clothing
and the clothing Long was actually wearing when police


stopped the car in which he was riding. 3


Considering the matters more generically, the
circumstances surrounding Rocha's identification
highlight the questionable wisdom of allowing
the uncorroborated identification testimony of one
eyewitness to serve as the linchpin of the prosecution's
case, at least in the absence of an instruction to the
jury focusing its attention on the well-documented factors
that affect the reliability of eyewitness identifications.
See F. Woocher, Did Your Eyes Deceive You?
Expert Psychological Testimony on the Unreliability of
Eyewitness Identification, 29 Stan.L.Rev. 969 (1977); J.
Bibicoff, Seeing is Believing? The Need for Cautionary
Jury Instructions on the Unreliability of Eyewitness
Identification Testimony, 11 San Fernando Valley
L.Rev. 95 (1983); R. Sanders, Helping the Jury
Evaluate Eyewitness Testimony: The Need for Additional
Safeguards, 12 Am.J.Crim.Law 189 (1984). The literature
is replete with empirical studies documenting the
unreliability of eyewitness identification. See generally P.
Wall, Eyewitness Identification in Criminal Cases (1965);
E. Loftus, Eyewitness Testimony (1979). There is no
significant division of opinion on the issue. The studies all
lead inexorably to the conclusion that human perception
is inexact and that human memory is both limited and
fallible. We therefore have concluded that a more rigorous
approach to cautionary instructions than this court has
heretofore followed is appropriate. See State v. Malmrose,
649 P.2d at 62-66 (Stewart, J., dissenting).


Some background is necessary. Anyone who stops to
consider the matter will recognize that the process of
perceiving events and remembering them is not as simple
or as certain as turning on a camera and recording
everything the camera sees on tape or film for later replay.
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What we perceive and remember is the result of a much
more complex process, one that does not occur without
involving the whole person, and one that is profoundly
affected by who we are and what we bring to the event
of perception. See R. Buckhout, Eyewitness Testimony,
15 Jurimetrics J. 171, 179 (1975) (reprinted from 231
Scientific American 23 (Dec.1974)).


Research on human memory has consistently shown that
failures may occur and inaccuracies creep in at any stage
of what is broadly referred to as the “memory process.”
This process includes the acquisition of information, its
storage, and its retrieval and communication to others.
These stages have all been extensively studied in recent
years, and a wide variety of factors influencing each
stage have been identified. See Loftus, supra, at chs. 3-5;
Buckhout, supra, at 172-81.


During the first or acquisition stage, a wide array of
factors has been found to affect the accuracy of an
individual's perception. Some of these are rather obvious.
For example, the circumstances of the observation are
critical: the distance of the observer from the event,
the length of time available to perceive the event, the
amount of light available, and the amount of movement
involved. Buckhout, supra, at 173. However, perhaps
the more important factors affecting the accuracy of
one's perception are those factors originating within the
observer. One such limitation is the individual's physical
condition, including both obvious infirmities as well
as such factors as fatigue and drug or alcohol use.
Another limitation which can affect perception *489  is
the emotional state of the observer. Contrary to much
accepted lore, when an observer is experiencing a marked
degree of stress, perceptual abilities are known to decrease
significantly. See, e.g., Woocher, supra, at 979 n. 29.


A far less obvious limitation of great importance arises
from the fact that the human brain cannot receive and
store all the stimuli simultaneously presented to it. This
forces people to be selective in what they perceive of
any given event. See Woocher, supra, at 976-77. To
accomplish this selective perception successfully, over
time each person develops unconscious strategies for
determining what elements of an event are important
enough to be selected out for perception. The rest of the
stimuli created by the event are ignored by the brain.
These unconscious strategies of selective perception work
quite well in our day-to-day lives to provide us with


only the most commonly useful information, but the
strategies may result in the exclusion of information that
will later prove important in a court proceeding. For
example, the significance of the event to the witness at the
time of perception is very important. Buckhout, supra, at
172-73. Thus, people usually remember with some detail
and clarity their whereabouts at the time they learned
of John F. Kennedy's assassination. Those same people,
however, are generally less accurate in their descriptions
of people, places, and events encountered only recently
in the course of their daily routines. For instance, few of
us can remember the color or make of the car that was
in front of us at the last traffic signal where we waited
for the light to turn green. An everyday situation such
as this presents an excellent opportunity to observe, and
yet, while such information may be a critical element
in a criminal trial, our process of selective perception
usually screens out such data completely. To the extent
that court proceedings may focus on events that were
not of particular importance to the observer at the time
they occurred, then, the observer may have absolutely no
memory of the facts simply because he or she failed to


select the critical information for perception. 4


Another mechanism we all develop to compensate for our
inability to perceive all aspects of an event at once is a
series of logical inferences: if we see one thing, we assume,
based on our past experience, that we also saw another
that ordinarily follows. This way we can “perceive” a
whole event in our mind's eye when we have actually seen
or heard only portions of it. Id. at 980. The implications
of this memory strategy for court proceedings are similar
to those of selective perception.


Other important factors that affect the accuracy of
a viewer's perception, and which are unique to each
observer, include the expectations, personal experiences,
biases, and prejudices brought by any individual to a given
situation. Buckhout, supra, at 175-76. A good example of
the effect of preconceptions on the accuracy of perception
is the well-documented fact that identifications tend to
be more accurate where the person observing and the
one being observed are of the same race. Wells, Applied
Eyewitness-Testimony Research: System Variables and
Estimator Variables, 36 J. Personality & Social Psych.
1546, 1550 (1978); Note, Cross Racial Identification Errors
in Criminal Cases, 69 Cornell L.Rev. 934 (1984); Bibicoff,
supra, at 101.
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The memory process is also subject to distortion in the
second or retention stage, when information that may or
may not have been accurately perceived is stored in the
memory. Research demonstrates that both the length of
time between the witness's experience and the recollection
of that experience, and the occurrence of other events
in the intervening time period, affect the accuracy and
completeness of recall. Just as in the perception stage,
*490  where the mind infers what occurred from what


was selected for perception, in the retention stage people
tend to add extraneous details and to fill in memory
gaps over time, thereby unconsciously constructing more
detailed, logical, and coherent recollections of their actual
experiences. Thus, as eyewitnesses wend their way through
the criminal justice process, their reports of what was
seen and heard tend to become “more accurate, more
complete and less ambiguous” in appearance. Buckhout,
supra, at 179. The implications of this mental strategy for
any criminal defendant whose conviction hinges on an
eyewitness identification are obvious. See Woocher, supra,
at 983 n. 53.


Research has also undermined the common notion that
the confidence with which an individual makes an
identification is a valid indicator of the accuracy of
the recollection. K. Deffenbacher, Eyewitness Accuracy
and Confidence: Can We Infer Anything About Their
Relationship?, 4 Law and Human Behavior 243 (1980);
Lindsay, Wells, Rumpel, Can People Detect Eyewitness-
Identification Accuracy Within and Across Situations?, 66
J. Applied Psych. 79, 80-82 (1981); Bibicoff, supra, at 104
n. 35. In fact, the accuracy of an identification is, at times,
inversely related to the confidence with which it is made.
Buckhout, supra, at 184.


Finally, the retrieval stage of the memory process-when
the observer recalls the event and communicates that
recollection to others-is also fraught with potential for
distortion. For example, language imposes limits on the
observer. Experience suggests that few individuals have
such a mastery of language that they will not have some
difficulty in communicating the details and nuances of
the original event, and the greater the inadequacy, the
greater the likelihood of miscommunication. An entirely
independent problem arises when one who has accurately
communicated his recollection in a narrative form is
then asked questions in an attempt to elicit a more
complete picture of the event described. Those asking
such questions, by using a variety of subtle and perhaps


unconscious questioning techniques, can significantly
influence what a witness “remembers” in response to
questioning. And as the witness is pressed for more details,
his responses become increasingly inaccurate. See Loftus,
Reconstructing Memory: The Incredible Eyewitness, 15
Jurimetrics J. 188 (1975). In addition, research has
documented an entirely different set of no less significant
problems that relate to the suggestiveness of police
lineups, showups, and photo arrays. See, e.g., Buckhout,
supra, at 179-87.


Although research has convincingly demonstrated the
weaknesses inherent in eyewitness identification, jurors
are, for the most part, unaware of these problems. People
simply do not accurately understand the deleterious
effects that certain variables can have on the accuracy of
the memory processes of an honest eyewitness. See K.
Deffenbacher & E. Loftus, Do Jurors Share a Common
Understanding Concerning Eyewitness Behavior?, 6 Law
and Human Behavior 15 (1982); J. Brigham, R. Bothwell,
The Ability of Prospective Jurors to Estimate the Accuracy
of Eyewitness Identification, 7 Law and Human Behavior
19 (1983). Moreover, the common knowledge that people
do possess often runs contrary to documented research
findings. See Loftus, supra, at 171-77.


Perhaps it is precisely because jurors do not appreciate
the fallibility of eyewitness testimony that they give such
testimony great weight. See Sanders, supra, at 189-90 n.
6; Loftus, supra, at 8-19. In one notable study involving
a simulated criminal trial, 18% of the jurors voted to
convict the defendant when there were no eyewitnesses
to the crime. However, when a credible eyewitness was
presented, 72% voted to convict. And, surprisingly,
even when presented with an eyewitness who was quite
thoroughly discredited by counsel, a full 68% still voted
to convict. 15 Jurimetrics J. at 189-90. In one study which
found a poor relationship between witness confidence and
accuracy of identification, the researchers concluded, “[i]t
is possible that the jurors' rate of belief is *491  around
80% irrespective of the actual rate of witness accuracy.”
G. Wells, R. Lindsay, T. Ferguson, Accuracy, Confidence,
and Juror Perception in Eyewitness Identification, 64 J.
Applied Psych. 440, 447 (1979).


The United States Supreme Court has acknowledged
that “[t]he vagaries of eyewitness identification are well-
known; the annals of criminal law are rife with instances
of mistaken identification.” United States v. Wade, 388
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U.S. 218, 228, 87 S.Ct. 1926, 1932, 18 L.Ed.2d 1149 (1967).
That Court has long professed, as a fundamental value
of our democratic society, that “it is far worse to convict
an innocent man than to let a guilty man go free.” In
re Winship, 397 U.S. 358, 372, 90 S.Ct. 1068, 1076, 25
L.Ed.2d 368 (1970) (Harlan, J., concurring). Yet despite
judicial recognition of the documented unreliability of
eyewitness identification, courts have been slow both to
accord the problem the attention it deserves and to fashion
ways of minimizing its potentially unjust effects. The fault
probably lies with the narrowness of the vision of most
lawyers and judges. We tend to comfortably rely upon
settled legal precedent and practice, especially when long-
settled technical rules are concerned, and to largely ignore
the teachings of other disciplines, especially when they
contradict long-accepted legal notions. I.D. Stewart, Jr.,
Perception, Memory, and Hearsay: A Criticism of Present
Law and the Proposed Federal Rules of Evidence, 1970
Utah L.Rev. 1, 38; see also B. Clifford, The Relevance of
Psychological Investigation to Legal Issues in Testimony
and Identification, 1979 Crim.L.Rev. 153; State v. Warren,
230 Kan. 385, 635 P.2d 1236, 1241 (1981).


Even though the United States Supreme Court has
recognized the fundamental problem posed by eyewitness
testimony, its much-quoted articulation of how one
should approach the evaluation of the credibility and
admissibility of eyewitness identification is a fair example
of the lag between the assumptions embodied in the law
and the findings of other disciplines. The Court has said
that:


[T]he factors to be considered
in evaluating the likelihood
of misidentification include the
opportunity of the witness to view
the criminal at the time of the crime,
the witness'[s] degree of attention,
the accuracy of the witness'[s] prior
description of the criminal, the level
of certainty demonstrated by the
witness at the confrontation, and the
length of time between the crime and
the confrontation.


Neil v. Biggers, 409 U.S. 188, 199, 93 S.Ct. 375, 382, 34
L.Ed.2d 401 (1972). A careful reading of this statement
will show that several of the criteria listed by the Court are
based on assumptions that are flatly contradicted by well-
respected and essentially unchallenged empirical studies.


Although the law will always lag behind the sciences
to some degree because of the need for solid scientific
consensus before the law incorporates its teachings, we
conclude that in the area of eyewitness identification, the
time has come for a more empirically sound approach.


Some have proposed a radical approach to the problems
of eyewitness identification. In Great Britain, for example,
after two especially egregious instances of criminal
convictions based upon mistaken identity, a committee
chaired by Lord Devlin was appointed to study the matter.
See G. Williams, Evidence of Identification: The Devlin
Report, Crim.L.R. 407 (1976). After extensive work, the
Devlin Committee recommended that trial judges should
be required to instruct juries that an uncorroborated
visual identification alone could not be a sufficient basis
for convicting a defendant of a crime unless special
circumstances were present. Williams, supra, at 412-13.
These special circumstances suggested by the Devlin
Report were, in essence, factors which would bolster the
reliability of the visual identification, rather than provide
independent corroborating evidence. Examples of such
factors given in the Report include: (1) the witness's
familiarity with the identified suspect; (2) the defendant's
failure to deny he was a member of a small group,
one member of which committed the crime; and (3) the
defendant's *492  failure to counter the viewer's story. Id.


Perhaps because the Devlin Report's recommendations
departed so substantially from the traditional heavy
reliance of the police and the judiciary on eyewitness
identification, they do not appear to have been adopted.
They have, nonetheless, received some recognition
here. See United States v. Butler, 636 F.2d 727, 735
(D.C.Cir.1980) (Bazelon, J., dissenting). While we, too, do
not choose to modify the Utah common law as radically
as the Devlin Report suggested, there is no question that
credible evidence supports that approach. Such a bold
departure will have to await further empirical evidence
that less radical alternatives do not ameliorate the
problem. However, we do consider ourselves compelled
by the overwhelming weight of the empirical research to
take steps to alleviate the difficulties inherent in any use of
eyewitness identification testimony.


[5]  We are convinced that, at a minimum, additional
judicial guidance to the jury in evaluating such
testimony is warranted. We therefore today abandon our
discretionary approach to cautionary jury instructions
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and direct that in cases tried from this date forward, trial
courts shall give such an instruction whenever eyewitness
identification is a central issue in a case and such an
instruction is requested by the defense. Given the great
weight jurors are likely to give eyewitness testimony, and
the deep and generally unperceived flaws in it, to convict
a defendant on such evidence without advising the jury of
the factors that should be considered in evaluating it could
well deny the defendant due process of law under article I,
section 7 of the Utah Constitution.


It is true that some state courts have refused to give
cautionary instructions on the ground that they constitute
improper judicial comment on the evidence or suggest
the weight that should be accorded certain testimony.
See Annot., 23 A.L.R.4th 1089, 1110-11 (1983). We
see little merit to this argument. A well-constructed
cautionary instruction will not permit a judge to opine
as to the credibility of the testimony. It will only
pinpoint identification as a central issue and highlight the
factors that bear on the reliability of that identification.
This will do no more than apprise the jury of the
inherent limitations of eyewitness identification. Such
an instruction both “respect [s] the jury's function and
strike[s] a reasonable balance between protecting the
innocent and convicting the guilty.” Sanders, supra, at
204. The approach we adopt today offers a defendant
some protection from false conviction, while ensuring the
efficacy of the jury system by providing jurors with the


knowledge necessary for sound decision making. 5


[6]  [7]  Having decided that cautionary instructions
should be given rather routinely, the question is whether
this court should adopt one specific instruction as the
only acceptable formulation, or whether we should grant
trial court and counsel some latitude in formulating
instructions. We have decided to opt for the latter
approach, at least until experience shows that conferring
such discretion on trial courts does not produce adequate
instructions. To guide trial courts, we note that a proper
instruction should sensitize the jury to the factors that
empirical research have shown to be of importance in
determining the accuracy of eyewitness identifications,
especially those that laypersons most likely would not
appreciate. These factors should include not only the
externals, like the quality of the *493  lighting and the
time available for observation, but also the internal or
subjective factors, such as the likelihood of accurate
perception, storage and retrieval of the information by


a witness. For example, an instruction should address
the following commonly accepted areas of concern: (1)
the opportunity of the witness to view the actor during
the event; (2) the witness's degree of attention to the
actor at the time of the event; (3) the witness's capacity
to observe the event, including his or her physical and
mental acuity; (4) whether the witness's identification was
made spontaneously and remained consistent thereafter,
or whether it was the product of suggestion; and (5) the
nature of the event being observed and the likelihood
that the witness would perceive, remember and relate it
correctly. This last area includes such factors as whether
the event was an ordinary one in the mind of the observer
during the time it was observed, and whether the race of
the actor was the same as the observer's.


We have found numerous examples of cautionary


instructions. 6  Many are so short and superficial as to be
of little utility in accomplishing our objectives. One that
seems to satisfy most of the legitimate concerns about
eyewitness identification is that set forth in Telfaire and
cited with approval by Justice Stewart in his dissent in


State v. Malmrose, 649 P.2d 56, 63-64 (Utah 1982). 7


However, a critical examination *494  of the Telfaire
instruction, proposed in 1972, reveals that it does not
cover several factors which more recent empirical research
have shown to be important, such as the limitations in our
ability to perceive, store and retrieve information. It also
incorporates some of the fallacious assumptions expressed
by the Supreme Court in Neil v. Biggers. (See pp. 491-492,
supra.) Be that as it may, the Telfaire instruction would
seem to suffice as an adequate cautionary instruction
under most circumstances. The state of the art in jury
instructions is not so advanced that the failings of Telfaire
can be said to disqualify it from use at this point.


A more complete instruction that remedies many of
the problems of the Telfaire instruction has recently
been proposed. It is also more understandable. However,
although it appears to be a substantial improvement over


Telfaire, it is even longer than the one it would replace. 8


If used, it *495  would certainly satisfy our expressed
concerns about the need for cautionary instructions.


Acceptable and perhaps shorter instructions other than
the two discussed certainly could be constructed,
especially for specific cases that raise only some of
the concerns about accurate eyewitness identification.
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We trust that trial counsel and judges will be able to
produce appropriate instructions that satisfy the concerns
expressed here today. Perhaps, over time, the lessons of
experience will demonstrate the inherent superiority of
one type or form of cautionary instruction. But in the
absence of such experience, we decline to dictate precisely
what that instruction must say.


The final issue-whether the trial court erred in denying
Long's tardy motion to sever-need not be reached.
However, in an effort to guide the trial court, which may
well be faced with the same issue on remand, we make the
following observation. On the second day of trial Long
moved to sever the charge of possession of a dangerous
weapon by a restricted person from the aggravated assault
and attempted murder charges. He claims that denial of
the motion was prejudicial because it put evidence of his
prior conviction before the same jury that heard evidence
on the aggravated assault and attempted murder charges.


[8] Initially, we note that Rule 9 of the Utah Rules of
Criminal Procedure justified the trial court's denial of the
motion. “A defendant's right to severance of offenses ... is
waived if the motion is not made at least five days before
trial.” U.C.A., 1953, § 77-35-9 (Repl.Vol. 8C, 1982).
Assuming that a timely motion is made on remand, the
issue of severance will be presented in essentially the same
posture as it was in State v. Saunders, 699 P.2d 738 (Utah
1985). There, we held that refusal to sever the possession
of a dangerous weapon charge from the remaining charges
was an abuse of discretion because of the unwarranted
prejudice inherent in informing the jury that a defendant
is a convicted felon. Here, too, there seems to be no
compelling reason to present the evidence of prior offenses
to the jury that is trying the assault charges.


The conviction is reversed and the case remanded for a
new trial.


STEWART and DURHAM, JJ., concur.


HALL, Chief Justice (concurring and dissenting):
I join the Court in remanding for a new trial on the
charge of possession of a dangerous weapon. However, I
do not agree that because the trial court refused to give
a cautionary instruction on the reliability of eyewitness


testimony the defendant is also entitled to a new trial on
the charge of aggravated assault.


*496  In State v. Green, 1  the Court stated the law in Utah
to be:


In this jurisdiction the trial judge is not permitted to
comment on the evidence.... It is the sole and exclusive
province of the jury to determine the facts in all criminal
cases, whether the evidence offered by the state is weak
or strong, is in conflict or is not controverted.... These
principles of law are so fundamental in our system of
criminal procedure that we deem it unnecessary to cite
cases and authorities in support thereof.


In the cases that have followed, the Court has adhered
to the principle of law espoused in Green and in Utah
R.Civ.P. 51 and Utah R.Crim.P. 19 that a trial judge is
not permitted to comment on the quality or credibility
of the evidence and may not indicate that the evidence is


either weak or convincing. 2  However, as was observed


in State v. Sanders, 3  the principle of law that precludes
the trial court from commenting on the evidence does
not preclude the court from including in its instructions
general statements concerning certain types of evidence.
The court is only enjoined from commenting on the
quality or credibility of the evidence in such a way as
to indicate that it favors the claims or position of either
party. The enjoinder is necessary to prevent any intrusion
upon the prerogatives of the jury to judge the credibility
of the evidence and to determine the facts. Consistent with
these concepts, the Court has concluded that the giving
of special instructions on eyewitness testimony should be


left to the sound discretion of the trial court. 4  On appeal,
this Court scrutinizes the instructions given to the jury
to determine if, when viewed as a whole, the instructions
adequately advised the jury on the law pertaining to the


case. 5  Specifically, the Court has noted that three general
instructions cover the same substance as a cautionary
instruction: (1) that the State has the burden to prove
guilt beyond a reasonable doubt; (2) that the jury is the
exclusive judge of the credibility of witnesses; and (3) that
to find guilt the jury must find the defendant committed


all of the elements of the offense. 6


I am not persuaded by the facts of this case that the
trial court abused its discretion in declining to give a
special cautionary instruction in addition to the general
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instructions on burden of proof, reasonable doubt, and
witness credibility that were given.


The credibility of Jacob Rocha was tested on direct and
on cross-examination, and defense counsel thoroughly
explored the issue of his credibility in final argument to
the jury.


The defendant's theory of the case was that he was merely
present at the scene and that he was incorrectly identified
as the gunman. However, the defendant rested at the close
of the State's case in chief without calling any witnesses.
Thus, the uncontroverted evidence placed the defendant
at the doorway and not in some other area where a stray
bullet might strike him. Furthermore, the evidence was
that Rocha was able to observe the defendant standing
alone in the doorway for some thirty seconds attempting
to reload the shotgun and *497  that Rocha fired at the
defendant and hit him.


The defendant makes no claim of insufficiency of the
evidence, and indeed there is none. In fact, even if Rocha
had been unable to identify the defendant as his assailant,
the remaining undisputed evidence made out a prima
facie case upon which the jury could deliberate guilt or
innocence: the defendant was on the scene; the shotgun
blast came from a lone person who appeared in the
doorway; that person was fired upon by Rocha; and the
defendant in fact was struck by the bullet fired by Rocha.


I would affirm the conviction of aggravated assault.


HOWE, Justice (concurring and dissenting):
I concur in remanding for a new trial on the charge of
possession of a dangerous weapon.


I would affirm the conviction of aggravated assault
because it does not rest entirely on the identification
made by Jacob Rocha. It is also supported by strong
circumstantial evidence. Jacob testified that a man (whom
he identified as the defendant) fired a sawed-off shotgun
through the door as it was forced open. Jacob was then
four to five feet away from the door. He “flew back”
twelve feet and from that location looked out the doorway
and saw the man with the shotgun apparently reloading
it. Jacob picked up his handgun and fired it at the man,
who was eighteen to twenty feet away. At no time did
he see anyone else through the doorway other than the
man who had shot him. According to the testimony of


Robin Lee, when the defendant and Hobsun returned to
their car, it was Long and not Hobsun who was wounded.
The arresting officers also saw that Long had been shot.
As pointed out by the Chief Justice, these facts fully
support the conclusion that it had to be the defendant
and not someone else who was Jacob's assailant, quite
independently of Jacob's eyewitness identification of the
defendant.


I would continue to adhere to our present rule that
the giving of a cautionary instruction on eyewitness
identification is discretionary with the trial court. State
v. Malmrose, 649 P.2d 56 (Utah 1982). I believe that this
rule has worked well. That we have not reversed a trial
court for refusing a defendant's request, as pointed out by
the majority opinion, fails to prove otherwise. We have
usually, if not always, found evidence corroborating the
eyewitness identification. When a cautionary instruction
is given, I would favor a brief instruction, couched in
general cautionary terms. The instruction suggested in the
majority opinion (and it is only suggested) is in my opinion
much too long, repetitious, and leads the jury through
a detailed checklist. By its sheer length and detail, it
overshadows the other instructions and is heavily slanted
in favor of the defendant. It is not clear whether the jury
can rely on the identification if they have reasonable doubt
about any of the twenty considerations which are listed.


The suggested instruction is also objectionable to me
because it incorporates conclusions from the articles relied
upon in the majority opinion which I am not prepared
to embrace. For example, in factor (3), the suggested
instruction states as a fact that “[e]ven if the witness had
adequate opportunity and capacity to observe the criminal
actor, the witness may not have done so unless he was
aware that a crime was being committed.” While I agree
as a general proposition that an observer would give more
attention to a scene where he thought a crime was being
committed than he might ordinarily otherwise do, it by no
means follows that because the observer does not know
that a crime is being committed, his identification and
perception will be less accurate or faulty. Some people are
keenly observant, and their identification is very reliable if
they have an adequate opportunity to observe. This would
be true even though the setting was business, social, or
casual. The fact that a crime was not being committed
would make no difference.
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All Citations


721 P.2d 483


Footnotes
1 At the time of Long's trial, Rules 63(17), 64 and 68 of the Utah Rules of Evidence were still in effect. These rules have since


been superseded by scattered provisions in the new Utah Rules of Evidence, which became effective September 1, 1983.


2 Mollner's testimony that he supervised Long on parole is proof of that fact only. It cannot be inferred from that fact alone
that the conviction was for a felony. Because the Board of Pardons has authority to parole those committed to county jails
as well as to state prisons, it is possible that Long might have been on parole as the result of a misdemeanor conviction.
See U.C.A., 1953, § 77-27-11 (Repl.Vol. 8C, 1982, and Supp.1985).


3 It might be argued that the police officer's testimony that defendant was suffering from a bullet wound when his car
was stopped corroborates the identification of defendant as the victim's assailant. However, two men participated in the
incident, and nothing in the testimony suggests that the man wielding the shotgun, rather than the other man, was the
one hit by Rocha's fire. Thus, the testimony going to defendant's wound can be fairly construed to indicate only that
defendant was present at the scene of the crime.


4 For a critique of this dominant line of research and an alternate approach to applied eyewitness testimony research, see
G. Wells, Applied Eyewitness-Testimony Research: System Variables and Estimator Variables, 36 J. Personality and
Soc. Psych. 1546 (1978).


5 A cautionary instruction plainly is not a panacea. See D. Starkman, The Use of Eyewitness Identification Evidence in
Criminal Trials, 21 Crim.L.Qtrly. 361, 375-77 (1978-79). The only study evaluating the Telfaire instruction that has come
to our attention indicated that the model Telfaire instruction had little effect on jurors' sensitivity to the factors affecting the
reliability of eyewitness identification. When the instruction was coupled with a weak identification, however, it did produce
less juror reliance on the eyewitness identification. Similarly, when it was given in conjunction with strong eyewitness
testimony, it bolstered jurors' beliefs in the correctness of the identification. See  Sanders, supra, at 212 n. 178 and at
217 n. 221. Full evaluation of the efficacy of cautionary instructions must await further experience.


6 See, e.g., United States v. Telfaire, 469 F.2d 552 (D.C.Cir.1972); State v. Green, 86 N.J. 281, 430 A.2d 914 (1981); Smith
v. United States, 343 A.2d 40 (D.C.App.1975); State v. Calia, 15 Or.App. 110, 514 P.2d 1354 (1973), cert. denied, 417
U.S. 917, 94 S.Ct. 2621, 41 L.Ed.2d 222 (1974); People v. Guzman, 121 Cal.Rptr. 69, 47 Cal.App.3d 380 (1975); State
v. Warren, 230 Kan. 385, 635 P.2d 1236 (1981), and Annot., 23 A.L.R.4th 1070 (1983); see also R. Sanders, Helping
the Jury Evaluate Eyewitness Testimony: The Need for Additional Safeguards, 12 Am.J.Crim.L. 189, 222-24 (1984).


7 The instruction suggested by the Telfaire court reads as follows:
One of the most important issues in this case is the identification of the defendant as the perpetrator of the crime.
The Government has the burden of [proving] identity, beyond a reasonable doubt. It is not essential that the witness
himself be free from doubt as to the correctness of his statement. However, you, the jury, must be satisfied beyond
a reasonable doubt of the accuracy of the identification of the defendant before you may convict him. If you are not
convinced beyond a reasonable doubt that the defendant was the person who committed the crime, you must find
the defendant not guilty.
Identification testimony is an expression of belief or impression by the witness. Its value depends on the opportunity
the witness had to observe the offender at the time of the offense and to make a reliable identification later.
In appraising the identification testimony of a witness, you should consider the following:
(1) Are you convinced that the witness had the capacity and an adequate opportunity to observe the offender?
Whether the witness had an adequate opportunity to observe the offender at the time of the offense will be affected
by such matters as how long or short a time was available, how far or close the witness was, how good were lighting
conditions, whether the witness had had occasion to see or know the person in the past.
[In general, a witness bases any identification he makes on his perception through the use of his senses. Usually
the witness identifies an offender by the sense of sight-but this is not necessarily so, and he may use other senses.]
(2) Are you satisfied that the identification made by the witness subsequent to the offense was the product of his
own recollection? You may take into account both the strength of the identification, and the circumstances under
which the identification was made.
If the identification by the witness may have been influenced by the circumstances under which the defendant was
presented to him for identification, you should scrutinize the identification with great care. You may also consider
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the length of time that lapsed between the occurrence of the crime and the next opportunity of the witness to see
defendant, as a factor bearing on the reliability of the identification.
[You may also take into account that an identification made by picking the defendant out of a group of similar
individuals is generally more reliable than one which results from the presentation of the defendant alone to the
witness.]
[ (3) You [may] take into account any occasions in which the witness failed to make an identification of defendant,
or made an identification that was inconsistent with his identification at trial.]
(4) Finally, you must consider the credibility of each identification witness in the same way as any other witness,
consider whether he is truthful, and consider whether he had the capacity and opportunity to make a reliable
observation on the matter covered in his testimony.
I again emphasize that the burden of proof on the prosecutor extends to every element of the crime charged, and this
specifically includes the burden of proving beyond a reasonable doubt the identity of the defendant as the perpetrator
of the crime with which he stands charged. If after examining the testimony, you have a reasonable doubt as to the
accuracy of the identification, you must find the defendant not guilty.


469 F.2d 552, 558-59 (D.C.Cir.1972). (Bracketed portions are optional, depending upon specific facts and
circumstances of the case.)


8 The proposed instruction reads:
One of the most important questions [The only important question] in this case is the identification of the defendant
as the person who committed the crime. The prosecution has the burden of proving beyond a reasonable doubt, not
only that the crime was committed, but also that the defendant was the person who committed the crime. If, after
considering the evidence you have heard from both sides, you are not convinced beyond a reasonable doubt that
the defendant is the person who committed the crime, you must find the defendant not guilty.
The identification testimony that you have heard was an expression of belief or impression by the witness. To find the
defendant not guilty, you need not believe that the identification witness was insincere, but merely that [the witness]
was mistaken in his [her] belief or impression.
Many factors affect the accuracy of identification. In considering whether the prosecution has proved beyond a
reasonable doubt that the defendant is the person who committed the crime, you should consider the following:
1) Did the witness have an adequate opportunity to observe the criminal actor?
In answering this question, you should consider:
a) the length of time the witnesses observed the actor;
b) the distance between the witness and the actor;
c) the extent to which the actor's features were visible and undisguised;
d) the light or lack of light at the place and time of observation;
e) the presence [or] absence of distracting noises or activity during the observation;
f) any other circumstances affecting the witness' opportunity to observe the person committing the crime.
2) Did the witness have the capacity to observe the person committing the crime?
In answering this question, you should consider whether the witness' capacity was impaired by:
a) stress or fright at the time of observation;
b) personal motivations, biases or prejudices;
c) uncorrected visual defects;
d) fatigue or injury;
e) drugs or alcohol.
[You should also consider whether the witness is of a different race than the criminal actor. Identification by a person
of a different race may be less reliable than identification by a person of the same race.]
[3) Was the witness sufficiently attentive to the criminal actor at the time of the crime?
In answering this question, you should consider whether the witness knew that a crime was taking place during the
time he [she] observed the actor. Even if the witness had adequate opportunity and capacity to observe the criminal
actor, he [she] may not have done so unless he [she] was aware that a crime was being committed.]
4) Was the witness' identification of the defendant completely the product of his [her] own memory?
In answering this question, you should consider:
a) the length of time that passed between the witness' original observation and his [her] identification of the defendant;
b) the witness' [mental] capacity and state of mind at the time of the identification;
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c) the witness' exposure to opinions, descriptions or identifications given by other witnesses, to photographs or
newspaper accounts, or to any other information or influence that may have affected the independence of his [her]
identification;
[d) any instances when the witness, or any eyewitness to the crime, failed to identify the defendant;]
[e) any instances when the witness, or any eyewitness to the crime, gave a description of the actor that is inconsistent
with the defendant's appearance;]
f) the circumstances under which the defendant was presented to the witness for identification.
[You may take into account that an identification made by picking the defendant from a group of similar individuals
is generally more reliable than an identification made from the defendant being presented alone to the witness.]
[You may also take into account that identifications made from seeing the person are generally more reliable than
identifications made from a photograph.]
I again emphasize that the burden of proving that the defendant is the person who committed the crime is on the
prosecution. If, after considering the evidence you have heard from the prosecution and from the defense, and after
evaluating the eyewitness testimony in light of the considerations listed above, you have a reasonable doubt about
whether the defendant is the person who committed the crime, you must find him not guilty.


R. Sanders, Helping the Jury Evaluate Eyewitness Testimony: The Need for Additional Safeguards, 12 Am.J.Crim.L.
189, 222-24 (1984). (Bracketed portions of the instruction should be used when appropriate to the facts of the case.)


1 78 Utah 580, 589-91, 6 P.2d 177, 181 (1931). See also Utah R.Civ.P. 51; Utah R.Crim.P. 19 (U.C.A., 1953, § 77-35-19
(Repl.Vol. 8C, 1982 ed.)) (providing that the court shall not comment on the evidence in the case, and if the court refers
to any of the evidence, it shall instruct the jury that they are the exclusive judges of all questions of fact).


2 State v. Rosenbaum, 22 Utah 2d 159, 160, 449 P.2d 999, 1000 (1969); State v. Sanders, 27 Utah 2d 354, 362, 496
P.2d 270, 275 (1972).


3 27 Utah 2d at 362, 496 P.2d at 275.


4 State v. Booker, 709 P.2d 342, 346 (Utah 1985); State v. Tucker, 709 P.2d 313, 316 (Utah 1985); State v. Bingham, 684
P.2d 43, 45 (Utah 1984); State v. Reedy, 681 P.2d 1251, 1252-53 (Utah 1984); State v. Newton, 681 P.2d 833, 834 (Utah
1984). See also State v. Schaffer, 638 P.2d 1185, 1187 (Utah 1981); State v. McCumber, 622 P.2d 353, 359 (Utah 1980).


5 Id.


6 Id.
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Synopsis
Background: Defendant was convicted in the Third
District Court, Salt Lake Department, Randall N.
Skanchy, J., of aggravated robbery. Defendant appealed.


Holdings: The Court of Appeals, Orme, J., held that:


[1] victim's eyewitness identifications of defendant at
show-up and in court were not sufficiently reliable to be
admissible, and


[2] erroneous admission of eyewitness identification
testimony was not harmless.


Reversed and remanded.
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Judge GREGORY K. ORME authored this
Memorandum Decision, in which Judge KATE A.
TOOMEY concurred. Judge JOHN A. PEARCE
dissented, with opinion.


Memorandum Decision


ORME, Judge:


¶ 1 Defendant Manuel Antonio Lujan appeals his
conviction of aggravated robbery, a first degree felony
under section 76–6–302 of the Utah Code. Because
we determine that the trial court erroneously admitted
unreliable eyewitness testimony, we reverse and remand
for a new trial.


¶ 2 Early one November morning, a man could not sleep,
so he got out of bed and went outside. He decided to get his
car ready for an upcoming safety inspection. It was while
the man was seated inside his car in his driveway that he
came face-to-face with a robber. The man described the
robber as “Spanish” and as wearing a black leather jacket
and beanie. The robber had black and white “longish
hair,” which was straight and poked out of the beanie to
“mid- *22  ear length.” The man “definitely” remembered
the robber's hair.


¶ 3 The robber opened the man's driver-side door, squatted
next to the seat, and asked the man, “Why you following
me?” The robber stood, and the man saw him reach for
what appeared to be the handle of a gun or a knife. The
man was afraid he might be stabbed or shot. Wanting to
return to the safety of his house, the man stood, nearly
touching the robber, who was about his same height. He
slowly worked his way around the robber and around the
car and ran to his house. The robber drove off in the man's
car, and the man told his brother to call the police, which
he did. Officers soon arrived.


¶ 4 The man's car had a fluid leak, and officers were able to
follow a trail of fluid and recover the abandoned car a few
blocks away, near an elementary school. A K9 unit was
called, and the dog appeared to “pick[ ] up on a track of the
person that they [were] looking for” at the walkway gate
of the school. The dog pulled the officers through the gate
and toward “some portable or relocatable classrooms.” At
that point, some officers “kind of split” from the K9 unit,
and one of those officers had a “gut feeling” to check an air
conditioning unit outside the school, even though the dog
was focused elsewhere. Officers found Defendant inside
the air conditioning unit, and he told them “something like
somebody is following me, somebody is out to get me.”


¶ 5 Defendant is Hispanic, and he had closely-shaven hair
and a goatee when the police found him. He was wearing
a black beanie. Officers also testified that he was wearing
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a black jacket, but no jacket appeared in Defendant's
booking photo, was listed on the jail property list, or was
produced at trial.


¶ 6 Police contacted the man whose car had been stolen
and told him that they had a suspect. They brought
the man to the school and asked if he could identify
Defendant, who stood handcuffed in the dark, the only
non-officer present, illuminated by the headlights of police
cars. The man identified Defendant as the robber.


¶ 7 After being arrested and charged, Defendant requested
a lineup, which the trial court granted. At the lineup,
the man was unable to positively identify anyone as the
robber. He did indicate that Defendant and another man
looked familiar, but he was unsure whether either was the
robber.


¶ 8 At the preliminary hearing, the man was asked to
identify the robber, and he pointed to Defendant. As
Defendant observes, he “was the only defendant sitting at
counsel table and the only realistic choice.”


¶ 9 Defendant moved to exclude evidence of the show-
up and in-court identifications. The motion was denied,
Defendant was convicted as charged, and he now appeals.
The sole issue raised on appeal is whether the trial court
erred when it denied Defendant's motion to suppress the
identifications. We conclude that it did.


[1]  ¶ 10 In State v. Ramirez, 817 P.2d 774 (Utah 1991), the
Utah Supreme Court revised and clarified the protocol for
courts to use in analyzing the admissibility of eyewitness


identifications. 1  See  *23  id. at 779, 781–82. The Utah
Supreme Court indicated that such clarification was
necessary because “the scientific literature ... ‘is replete
with empirical studies documenting the unreliability of
eyewitness identification.’ ” Id. at 779 (quoting State v.
Long, 721 P.2d 483, 488 (Utah 1986)). This led the Court
“to comment that ‘[p]erhaps it is precisely because jurors
do not appreciate the fallibility of eyewitness testimony
that they give such testimony great weight.’ ” Id. at
780 (alteration in original) (quoting Long, 721 P.2d at
490). Thus, Utah applies a more stringent standard in
making reliability determinations than that employed in
the federal system. Id. at 784. Compare Neil v. Biggers,
409 U.S. 188, 199–200, 93 S.Ct. 375, 34 L.Ed.2d 401
(1972) (indicating that “the factors to be considered in
evaluating the likelihood of misidentification include the


opportunity of the witness to view the criminal at the
time of the crime, the witness'[s] degree of attention,
the accuracy of the witness'[s] prior description of the
criminal, the level of certainty demonstrated by the witness
at the confrontation, and the length of time between the
crime and the confrontation”), and Stovall v. Denno, 388
U.S. 293, 302, 87 S.Ct. 1967, 18 L.Ed.2d 1199 (1967)
(focusing on whether an eyewitness confrontation was
“so unnecessarily suggestive and conducive to irreparable
mistaken identification that [defendant] was denied due
process of law”), with Ramirez, 817 P.2d at 781 (listing
factors that are “generally comparable to the Biggers
factors” but “more precisely define the focus of the
relevant inquiry,” and identifying the “ultimate question
to be determined [as] whether, under the totality of the
circumstances, the identification was reliable”).


[2]  [3]  [4]  [5]  [6]  ¶ 11 In Ramirez, the Court set forth
five factors that must be considered when analyzing the
reliability of an eyewitness identification: (1) opportunity
to view, (2) degree of attention, (3) capacity to observe,
(4) spontaneity and consistency, and (5) nature of the
event. Ramirez, 817 P.2d at 781. The first factor, the
opportunity of the witness to view the actor during the
event, includes (but is not limited to) considering the
length of time the witness viewed the actor, the distance
between the witness and the actor, whether the witness
could view the actor's face, the lighting or lack of it, and
whether there were distracting noises or activity during the
observation. Id. at 782. The second factor considers the
witness's degree of attention to the actor. Id. at 781, 783.
The third factor, whether the witness had the capacity to
observe the actor during the event, includes considering
whether the witness's capacity to observe was impaired
by stress or fright, personal motivations, *24  biases,
prejudices, uncorrected visual defects, fatigue, injury,
drugs, or alcohol. Id. at 783. The next factor, whether
the witness's identification was made spontaneously and
remained consistent thereafter or whether it was a product
of suggestion, includes considering the length of time that
passed between the witness's observation at the time of
the event and the identification of the defendant, the
witness's mental capacity and state of mind at the time of
the identification, the witness's exposure to information
from other sources, instances when the witness failed to
identify the defendant, instances when the witness gave
descriptions that were inconsistent with the defendant,
and the circumstances under which the defendant was
presented to the witness for identification. Id. And the
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final factor, the nature of the event and the likelihood
that the witness would perceive, remember, and relate it
correctly, includes considering whether the event was an
ordinary one in the mind of the witness and whether the
race of the actor was the same as the witness. Id. at 781.


¶ 12 The Ramirez court considered the first four factors in
detail and concluded that it was “an extremely close case.”
Id. at 784. The Supreme Court was particularly troubled
by the “blatant suggestiveness of the showup,” where
Ramirez was identified in a very similar fashion to the
way Defendant was here—Ramirez “was the only person
at the showup who was not a police officer,” he “stood
with his hands cuffed,” and the “headlights of several
police cars were trained on him.” Id. The Court was also
concerned with the “differences in racial characteristics
between” the eyewitness and Ramirez. Id. The Court
determined, however, that “because the identification was
based principally on the eyes, physical size, and clothing,
these racial factors may have been of relatively little
importance.” Id.


[7]  ¶ 13 The same factors that led the Supreme Court to
conclude that Ramirez was “an extremely close case” are
present here. See id. The show-up was conducted in almost
identical fashion. Furthermore, the man who identified
Defendant is Native American and Defendant is Hispanic.
But unlike in Ramirez, the identification was not confined
to the eyes, physical size, and clothing of Defendant.
Instead, the State makes a point of the fact that the
robber's entire, unobscured “face was about ten inches
from” the man's when the robber first crouched down next
to the car. Thus “racial factors” are more significant here
than they were in Ramirez. Cf. id. at 776, 784 (noting
that “racial factors may have been of relatively little
importance” when eyewitness identification was based
on the defendant's eyes, physical size, and clothing, and
the eyewitness did not have the opportunity to view the
defendant's entire face).


¶ 14 This case also presents additional indications of
unreliability. For instance, the man failed to identify
Defendant at the lineup, which is an important
consideration under the fourth Ramirez factor. See id.
at 783. Moreover, the man's original description of the
robber omitted any mention of facial hair and included
a definite recollection of long, straight hair. In contrast,
Defendant had a goatee and a shaved head, both of which
are features that seem hard to miss at a distance of ten


inches, and the man did not miss the shaved head because
it was covered with a beanie—he “definitely” remembered
hair protruding well below the beanie.


[8]  ¶ 15 If Ramirez was an extremely close call, we are
confident that here we can “say that [the man]'s testimony
is legally insufficient when considered in light of the
other circumstances to warrant a preliminary finding of
reliability and, therefore, admissibility.” See id. at 784. But
our inquiry does not end there. We must also consider
whether Defendant suffered prejudice as a result of the
trial court admitting the identifications.


[9]  ¶ 16 We agree with Defendant that the State
bears the burden of convincing us that the improperly
admitted eyewitness identifications were harmless beyond
a reasonable doubt. See Chapman v. California, 386 U.S.
18, 24, 87 S.Ct. 824, 17 L.Ed.2d 705 (1967) (“[B]efore a
federal constitutional error can be held harmless, the court
must be able to declare a belief that it was harmless *25


beyond a reasonable doubt.”). 2  The State has not met this
burden.


[10]  ¶ 17 For us to determine that the trial
court's error was harmless beyond a reasonable doubt,
we must consider “the importance of the witness'[s]
testimony in the prosecution's case, whether the testimony
was cumulative, the presence or absence of evidence
co[rro]borating or contradicting the testimony of the
witness on material points, the extent of cross-
examination otherwise permitted, and, of course, the
overall strength of the prosecution's case.” State v.
Villarreal, 889 P.2d 419, 425–26 (Utah 1995) (citation
and internal quotation marks omitted). When the man's
identifications of Defendant are removed, the State's case
is severely weakened.


¶ 18 Evidence supporting the State's case includes the
facts that Defendant was wearing a beanie and a jacket
when found and that he is Hispanic, which jurors might
conclude matched the man's description of a “Spanish”
robber. The State recognizes that its strongest piece
of evidence, aside from the eyewitness identifications,
albeit with their significant descriptive discrepancies, was
Defendant's comment to police about someone following
him—a comment similar to the question posed by the
robber to the man, “Why you following me?” But without
the identifications, the jurors would likely have found very
significant the man's initial description of the robber—a
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description that lacked a goatee and included long black
and white hair—and the evidence that a trained police
dog following the suspect's scent pulled officers toward
portable classrooms at the elementary school, while other
officers veered off from the K9 unit and later found
Defendant curled up in an air conditioning unit.


¶ 19 When the eyewitness testimony is taken away, the
State loses its strongest evidence against Defendant, and
we cannot say that the trial court's error in admitting the
unreliable eyewitness identifications was harmless beyond
a reasonable doubt. We accordingly vacate Defendant's
conviction and remand for a new trial.


PEARCE, Judge (dissenting):
¶ 20 I dissent.


¶ 21 I agree with the majority that the time may have
arrived for the Utah Supreme Court to revisit its holding
in State v. Ramirez, 817 P.2d 774 (Utah 1991). But so
long as Ramirez remains good law, we are duty-bound to
apply it. I cannot squint at Ramirez's holding in a way
that permits me to see how the identification testimony
offered in this case is less reliable than the testimony the
Ramirez court deemed admissible. Ramirez identified five
factors a court must consider in assessing the reliability of
eyewitness testimony. In almost all respects, the showup
involving Defendant in this case was substantially less
troublesome than that the Ramirez court approved.


¶ 22 The first Ramirez factor centers on the “opportunity
of the witness to view the actor during the event.” Id. at
782. This includes consideration of how long the witness
saw the actor, the distance between them, the lighting,
whether the witness could view the actor's face, and
whether there were distracting circumstances that would
affect the witness's ability to see the actor. Id.


¶ 23 In Ramirez, the witness (Wilson) testified at various
times that he had seen the actor for either a second, a
few seconds, or a minute or longer. Wilson also testified
that the actor was about ten feet away from him; other
witnesses described the distance as being as much as thirty
feet away. Wilson testified that the actor was crouched at
the end of a building and was wearing a mask over the
lower part of his face. Wilson conceded that he could not
see the actor's eyes clearly, but he “could see enough to
know” they were “small.” Id. Testimony varied as *26


to whether the lighting was good or whether shadows
shrouded the actor. Id. at 782–83.


¶ 24 Here, the trial court found that the witness viewed
Defendant for several seconds when they were face to
face in the car's open doorway. They were less than a
foot apart, and the area was lit by two street lamps,
a porch light, a neighbor's floodlight, and the car's
headlights, as well as the car's overhead dome light and
lighted dashboard. Defendant's face was uncovered. In
all relevant ways, with the possible exception of the
duration of the observation, the witness's opportunity to
view Defendant was superior to the observation Ramirez
considered.


¶ 25 The second Ramirez factor examines the witness's
degree of attention to the actor. Id. at 783. In Ramirez,
Wilson was accosted by two men: Ramirez, who wielded
a firearm, and a second man carrying a pipe. Wilson
was struck with the pipe before he was even aware
of Ramirez. While Wilson became aware of Ramirez's
presence, the “pipe man” continued to threaten and swing
the pipe at Wilson. In contrast, here, the witness was alone
with Defendant. After observing Defendant for several
seconds, the witness thought that the way Defendant
moved his hand was suggestive of having a weapon. The
witness began to get out of the car and negotiate his
way around Defendant to escape the situation. Although
concern over the potential possession of a weapon by
Defendant may have distracted the witness, it remains a
far cry from the distractions Wilson faced.


¶ 26 The third Ramirez factor looks at the witness's
capacity to observe the event, including “whether the
witness's capacity to observe was impaired by stress
or fright at the time of the observation, by personal
motivations, biases, or prejudices, by uncorrected visual
defects, or by fatigue, injury, drugs or alcohol.” State v.
Ramirez, 817 P.2d 774, 783 (Utah 1991). The Ramirez
court considered that Wilson had been struck by a pipe
and was facing a gun pointed at him by a masked
man while the assailant continued to swing the pipe
and threaten him. The supreme court concluded that
“it was reasonable to assume that Wilson experienced a
heightened degree of stress.” Id. Although the witness here
was undoubtedly startled by the presence of a stranger in
his car at 3:30 a.m., there was no evidence before the trial
court that this impaired the witness's capacity to observe
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Defendant. Nor was there any evidence that injury, drugs,
or alcohol may have impaired the witness.


¶ 27 The fourth Ramirez factor considers whether
the witness's identification was made spontaneously
and remained consistent. Id. It also examines whether
the identification was the “product of suggestion.” Id.
Ramirez instructs that trial courts should consider a
variety of factors, including the amount of time between
observation and identification, the witness's mental
capacity and state of mind at the time of the identification,
the witness's exposure to information from other sources,
instances when the witness failed to identify the defendant,
instances when the witness gave inconsistencies in the
description of the defendant, and the circumstances under
which the defendant was presented to the witness for
identification. See id.


¶ 28 In Ramirez, the showup occurred less than an hour
after the event and the court concluded that nothing in
the record suggested that Wilson's mental capacity or state
of mind influenced the identification. Wilson was aware
that one of the other witnesses had not identified Ramirez
as the gunman but was otherwise not exposed to other
identifications or opinions. The supreme court noted that
Wilson's descriptions had varied in some details, such as
whether Ramirez had worn a hat or sported tattoos. Id.
at 784.


¶ 29 In this matter, the showup took place thirty-five
minutes after the robbery. There is no indication in the
record that the witness had been influenced by additional
information. However, as the majority ably describes,
there exist a number of concerns with the consistency
of the witness's descriptions of Defendant. Notably, at a
subsequent lineup, the witness identified both Defendant
and another man as persons who might have stolen his car.
Moreover, the witness originally omitted any mention of
Defendant's facial hair and said that the robber had long,
straight hair. Defendant had a *27  goatee and was bald.
The discrepancies in the witness's identification present the


only way in which this matter could be considered a better
candidate for reversal than Ramirez. However, in light of
the myriad other ways in which the testimony in Ramirez
appears more unreliable than that at issue here, I cannot
conclude that these discrepancies are enough to pull this
case from Ramirez's reach.


¶ 30 Ramirez also examined whether Wilson's
identification of Ramirez was the product of suggestion
by looking at the procedures the showup employed.
The identification occurred at night. Id. Prior to the
showup, police officers remarked to Wilson that they had
apprehended someone who fit the description of one of the
robbers. Ramirez, the only person involved in the showup
who was not a police officer, was handcuffed to a chain-
link fence illuminated by the headlamps of police cars.
Wilson identified Ramirez from the back seat of a police
vehicle. Here, Defendant was similarly cuffed and lit by
headlights. Defendant was also the only person at the
showup who was not a law enforcement officer.


¶ 31 I concur with the majority when it echoes the Ramirez
court's conclusion that “[t]he blatant suggestiveness of the
showup is troublesome.” 817 P.2d 774, 784 (Utah 1991).
However, even after acknowledging the troublesome
nature of the showup, as well as Wilson's inability to
see Ramirez's face (in part because Ramirez was wearing
a mask), Wilson's changing testimony about whether
Ramirez wore a hat, and the distraction caused by another
assailant wielding a pipe, the Ramirez court found that
Wilson's identification testimony was sufficiently reliable
to be admissible. Id. at 782–84. Although it is far from
the most satisfying result, if the testimony Wilson offered
in Ramirez cleared the bar, so too must the testimony the
witness offered in this matter.


¶ 32 For these reasons, I dissent.


All Citations


357 P.3d 20, 792 Utah Adv. Rep. 40, 2015 UT App 199


Footnotes
1 We decide this case within the framework established by State v. Ramirez, 817 P.2d 774 (Utah 1991). We have


every reason to believe, however, that Ramirez must be revisited. See Anne E. Whitehead, Note, State v. Ramirez:
Strengthening Utah's Standard for Admitting Eyewitness Identification Evidence, 1992 Utah L. Rev. 647, 689 (1992)
(generally approving of Ramirez but recognizing that it “is not without flaws” because “the court's conclusion seems
incongruous with the results of its application of the reliability analysis, leaving uncertain the future impact of the new Utah
analytical framework”). Aside from any flaws inherent in the Ramirez analysis, scientific and legal research regarding the
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reliability of eyewitness identifications has progressed significantly in the last twenty-four years. See generally National
Research Council of the National Academies, Identifying the Culprit: Assessing Eyewitness Identification 11–12 (2014).


Before Ramirez, the Utah Supreme Court first took an in-depth look at the potential shortcomings of eyewitness
identifications in State v. Long, 721 P.2d 483 (Utah 1986). In Long, the Court accepted the invitation to “either abandon
any pretext of requiring a cautionary eyewitness instruction or make the requirement meaningful” by deciding “to
follow the latter course.” Id. at 487. The Court did this by “abandon [ing its] discretionary approach to cautionary
jury instructions and direct [ing] that in cases tried from th[at] date forward, trial courts shall give such an instruction
whenever eyewitness identification is a central issue in a case and such an instruction is requested by the defense.”
Id. at 492.
Then, after Ramirez, the Court considered another aspect of cases involving eyewitness identifications—expert
testimony. In State v. Butterfield, 2001 UT 59, 27 P.3d 1133, the Court affirmed a trial court's exclusion of an expert
witness because the trial court had found that the proposed expert testimony “did not deal with the specific facts from
[that] case but rather would constitute a lecture to the jury about how it should judge the evidence.” Id. ¶ 44 (internal
quotation marks omitted). The issue was revisited in State v. Hubbard, 2002 UT 45, ¶ 14, 48 P.3d 953. In Hubbard,
while leaving Butterfield untouched, the Court did invite trial courts “to specifically tailor instructions other than those
offered in Long that address the deficiencies inherent in eyewitness identification.” Id. ¶ 20.
But in State v. Clopten, 2009 UT 84, 223 P.3d 1103, the Court recognized that its “previous holdings ha[d] created
a de facto presumption against the admission of eyewitness expert testimony, despite persuasive research that such
testimony is the most effective way to educate juries about the possibility of mistaken identification.” Id. ¶ 30. The Court
sought to change this by announcing “that the testimony of a qualified expert regarding factors that have been shown
to contribute to inaccurate eyewitness identifications should be admitted whenever it meets the requirements of rule
702 of the Utah Rules of Evidence.” Id. The Court “expect[ed] this application of rule 702 [to] result in the liberal and
routine admission of eyewitness expert testimony.” Id.
While Utah jurisprudence now better recognizes the problematic nature of eyewitness identification, Ramirez remains
the standard by which courts must evaluate the admissibility of this evidence. It is a standard that does not accurately
reflect the changed views about handling this problematic evidence. And the disconnect between the legal analysis in
Ramirez and its outcome makes it an unreliable tool for resolving particular cases, as shown by the two opinions in this
case. All of this, taken together, indicates that it is time for our Supreme Court to reconsider Ramirez, a proposition
with which the dissent agrees. See infra ¶ 21.


2 We recognize that State v. Ramirez, 817 P.2d 774 (Utah 1991), was primarily concerned with an alleged due process
violation under the Utah Constitution. Id. at 781. See Utah Const. art. I, § 7. Utah's approach “is certainly as stringent
as, if not more stringent than, the federal analysis,” but there is no reason to assume our constitution would impose a
different standard of review for those few circumstances where our constitution is violated but the federal constitution is
not. Ramirez, 817 P.2d at 784. See U.S. Const. amend. XIV, § 1.


End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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 Declined to Extend by State v. Dunlap, Idaho, August 27, 2013


150 Idaho 209
Supreme Court of Idaho,


Boise, September 2008 Term.


STATE of Idaho, Plaintiff–Respondent,
v.


Joseph Everett PERRY, Defendant–Appellant.


No. 34846.
|


Dec. 7, 2010.
|


Rehearing Denied Dec. 7, 2010.


Synopsis
Background: Defendant who was accused of sexually
abusing his daughters was convicted in the District Court,
First Judicial District, Kootenai County, John P. Luster,
J., of two counts of sexual battery of a child under the age
of 16 and two counts of misdemeanor battery. Defendant
appealed. The Court of Appeals, 144 Idaho 665, 168 P.3d
49, affirmed.


Holdings: After granting defendant's petition for review,
the Supreme Court, Burdick, J., held that:


[1] alleged incident in which defendant's older daughter
sprayed the younger daughter's genitals with a shower
head did not constitute a “sex crime,” as required for
younger daughter's partial retraction of the claim to be
admissible as evidence of a false accusation of a sex crime;


[2] trial court did not abuse its discretion by determining
that probative value of evidence that younger daughter
accused older daughter of spraying her genitals was
substantially outweighed by the danger of introducing
extraneous issues and the danger of wasting trial time;


[3] trial court did not abuse its discretion by finding
that evidence regarding younger daughter's partially
withdrawn claim was inadmissible to impeach foster
mother's testimony that defendant's daughters never lied
about anything of significance;


[4] prior articulation of “fundamental error” standard
disavowed, abrogating Smith v. State, 94 Idaho 469, 491
P.2d 733 and State v. Knowlton, 123 Idaho 916, 854 P.2d
259;


[5] unobjected-to misconduct of prosecutor in soliciting
testimony vouching for daughters' credibility could not
properly be dealt with in a fundamental error review;


[6] unobjected-to misconduct of prosecutor in referring
to the improper vouching testimony in closing did not
constitute fundamental error; and


[7] unobjected-to misconduct that did not constitute
fundamental error could not be considered under the
cumulative error doctrine.


Affirmed.


Attorneys and Law Firms


**966  Molly J. Huskey, State Appellate Public Defender,
Boise, for appellant. Elizabeth A. Allred, Deputy State
Appellate Public Defender argued.


Hon. Lawrence G. Wasden, Attorney General, Boise, for
respondent. John Charles McKinney, Deputy Attorney
General argued.


SUBSTITUTE OPINION


THE COURT'S PRIOR OPINION DATED
JULY 23, 2010 IS HEREBY WITHDRAWN.


BURDICK, Justice.


*214  Appellant Joseph E. Perry was convicted of
two counts of sexual battery of a child under the age
of sixteen, for acts against T.P., and two counts of
misdemeanor battery for acts against H.P. Perry asks us
to reverse his conviction based on several alleged errors
committed during trial, including the exclusion of I.R.E.
412 evidence offered to impeach T.P.'s allegations against
Perry, the exclusion of I.R.E. 613 evidence offered to
impeach the foster mother's testimony, and various acts of
prosecutorial misconduct. Perry argues that these errors,
individually, are either fundamental and/or not harmless.
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Alternatively Perry contends that even if each error is
individually found to be harmless, in the aggregate they
constitute reversible error under the cumulative error
doctrine.


We hold that the evidence proffered by Perry was properly
excluded. In addition, we hold that the trial court properly
sustained the only objection made at trial that pertained
to prosecutorial misconduct, and the unobjected to acts
of prosecutorial misconduct do not rise to the level of
fundamental error. Finally, we find that the cumulative
error doctrine is inapplicable as Perry did not preserve any
error for consideration on appeal. Therefore, we affirm
Perry's conviction.


I. FACTUAL AND PROCEDURAL BACKGROUND


From February to April, 2005, while T.P. (age 11) and
H.P. (age 13) were living in foster care, Appellant Joseph
E. Perry started taking the girls for overnight visits at his
home in an attempt to reunite with his two daughters.
Later that June, T.P. and H.P. revealed to their foster
mother that Perry had occasionally invited one girl to
sleep with him during these visits, and while the girl was
lying in bed facing away from her father, Perry moved
against her and rubbed his penis against the girl's back
or buttocks in an up and down motion. Based on these
allegations Perry was charged with four counts of lewd
and lascivious conduct with a minor under sixteen years
old, I.C. § 18–1508.


Before trial, Perry filed a motion in limine to present
testimony/evidence that T.P. made a prior false allegation
of a sex crime against H.P., i.e., that in 2004, T.P.
had made statements, which were subsequently partially
retracted, that H.P. touched T.P.'s breasts twice and
sprayed T.P.'s genitals with a shower head during a family
camping trip. The incident was reported to the girls' social
worker, but after investigation, the Idaho Department
of Health and Welfare (Department) determined that no
further action was necessary.


At trial, the prosecutor called the foster mother as her
first witness. Without objection from defense counsel, the
prosecutor asked the foster mother whether the girls had
ever been dishonest with her. She replied that they had,
but only about “normal kid stuff.” Later, on redirect
examination, the prosecutor asked the foster mother to


specify what types of things the girls had lied about in
the past. Again, the foster mother indicated relatively
minor things, such as messes in the house. Defense counsel
made a tactical decision to not object to this testimony in
order to lay the foundation for the I.R.E. 412 evidence.
On re-cross-examination, defense counsel asked the foster
mother if she recalled T.P.'s statements regarding the
2004 camping incident, and whether the foster mother
considered that more than a minor thing. Before the
foster mother could *215  **967  answer, the prosecutor
objected to defense counsel's line of questioning. The
district court sustained the objection, but indicated that
admissibility of the I.R.E. 412 evidence could be addressed
later in the trial.


Before T.P. took the stand, defense counsel reasserted
his request to present the I.R.E. 412 evidence to impeach
T.P.'s allegations against Perry. The report detailing
T.P.'s allegations against H.P. stated that H.P. had
grabbed T.P.'s breasts twice and placed a shower head on
T.P.'s genitals and buttocks, and defense counsel quickly
focused the district court's attention on the incident with
the shower head. Defense counsel argued that because the
shower spraying incident between the girls constituted a
“sex crime” under I.R.E. 412(e)(2), and therefore T.P.'s
later retraction of her statement—that H.P. did not stop
spraying when asked—placed the evidence under the
purview of I.R.E. 412(b)(2)(C) as a prior false allegation of
a sex crime. The district court agreed with defense counsel
that the shower spraying incident theoretically constituted
a “sex crime,” but noted that it was a “real stretch.”
However, after determining the evidence's probative value
was “about zip” for I.R.E. 412 purposes, the district
court held that the probative value was outweighed
by the danger of allowing extraneous issues to come
before the jury. The court also concluded that the jury's
consideration of the evidence would be a waste of trial
time. As such, the district court excluded the evidence
under I.R.E. 412.


Defense counsel also sought to introduce this evidence
under I.R.E. 613 to impeach the foster mother's testimony.
Defense counsel argued that evidence demonstrating T.P.
had made a prior false allegation of a sex crime against
H.P., and the foster mother's documented concern that
T.P. had lied or exaggerated about the shower spraying
incident, was inconsistent with her trial testimony that


T.P. had only lied about “normal kid stuff.” 1  Although
the district court acknowledged that the prosecutor had
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impermissibly opened the door to this line of questioning,
the court also determined further evidence on the issue
would be unhelpful to the jury and would waste trial
time. Accordingly, the district court held the evidence
inadmissible under I.R.E. 403.


Later, the prosecutor called the foster father to testify.
This time, defense counsel initiated questioning about
the girls' truthfulness during cross-examination. However,
on redirect, the prosecutor continued with her theme of
eliciting vouching testimony by asking the foster father if
he noticed any signs of dishonesty on the girls' faces when
they told him what had happened with Perry, to which
the foster father replied “no.” Defense counsel neither
objected to the prosecutor's line of questioning, nor did he
conduct re-cross-examination of the foster father.


Next, the prosecutor presented the testimony of Scott
Teneyck, the investigating officer who interviewed T.P.
and H.P. regarding their allegations against Perry.
After the prosecutor asked a series of questions
that established Teneyck's training and experience in
interviewing children, and elicited testimony regarding the
signs children typically give off during interviews which
indicate that they are being untruthful, the prosecutor
went on to inquire about Teneyck's interviews with T.P.
and H.P. First, the prosecutor asked the Teneyck for his
opinion as to whether T.P. was being truthful when she
reported her allegations against Perry. Teneyck replied
that he saw no indication of untruthfulness during his
interview with T.P. When the prosecutor asked the same
question regarding H.P., defense counsel objected before
Teneyck could answer. The district court sustained the
objection, noting that the prosecution was attempting to
vouch for the girls' credibility and it was up to the jury to
decide whether or not the girls were telling the truth.


Nevertheless, during closing argument the prosecutor
referred to testimony from the foster mother, the foster
father, and the officer that vouched for the girls'
credibility. On four separate occasions, either directly or
indirectly, the prosecutor reiterated that these witnesses
believed the girls' allegations. **968  *216  Once again,
defense counsel did not object to any of the prosecutor's
statements.


The jury found Perry guilty of two counts of sexual abuse
of a child under sixteen years of age, for acts against T.P.,
and two counts of misdemeanor battery, for acts against


H.P. The district court sentenced Perry to two concurrent
fifteen-year terms, with five years determinate, for the
two counts of sexual abuse, and two concurrent 180–day
terms for the two counts of battery. Perry appealed and
the Court of Appeals affirmed his conviction. This Court
granted Perry's Petition for Review.


II. STANDARD OF REVIEW


[1]  “On review of a case from the Court of Appeals, this
Court gives due consideration to the Court of Appeals'
decision, but directly reviews the decision of the trial
court.” State v. Clements, 148 Idaho 82, 84, 218 P.3d 1143,
1145 (2009) (quoting State v. Bishop, 146 Idaho 804, 810,
203 P.3d 1203, 1209 (2009)).


III. DISCUSSION


A. Prior False Allegation of a Sex Crime under I.R.E. 412
Perry argues that the district court abused its discretion in
excluding evidence that T.P. made a prior false allegation
of a sex crime against H.P. under I.R.E. 412 to impeach
T.P.'s accusations against Perry. We agree with the district
court's determination that Perry's proffer of I.R.E. 412
evidence was limited to the shower spraying incident
between the girls, but disagree with the district court's
interpretation that the incident constituted a “sex crime”
under I.R.E. 412(e)(3). We affirm the district court's
exclusion of the evidence.


1. The district court did not abuse its discretion in limiting
the I.R.E. 412 evidence to the shower spraying incident
between T.P. and H.P.
At the onset, we must address Perry's claim that the district
erred in limiting its ruling on the admissibility of the I.R.E.
412 evidence to the shower spraying incident between
the girls. Perry argues that it is clear from his I.R.E.
412 notice that he also sought to introduce evidence that
T.P. had falsely accused H.P. of touching her breasts in
2004. Specifically, Perry directs us to the Department's
Narrative Summary Report attached to his I.R.E. 412
motion, which details the reporting and investigation of
T.P.'s allegations against H.P. The report states that, in
2004, T.P. accused H.P. of spraying T.P.'s genitals with a
shower head and grabbing T.P.'s “boobies” twice during
a family camping trip. The report later contains an entry
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documenting the foster mother's concern that T.P. either
embellished or lied about the incident. Perry argues that
these two entries read together demonstrate that T.P. lied
about H.P. touching her breasts.


[2]  The admissibility of I.R.E. 412 evidence is determined
solely from the basis of the I.R.E. 412 hearing. See I.R.E.
412(c)(2)-(3). Under I.R.E. 412, evidence of a victim's past
sexual behavior is generally inadmissible. I.R.E. 412(a)-
(b). A defendant seeking to introduce evidence regarding
a sex-crime victim's past sexual behavior is required to
submit a written offer of proof from which the trial
court determines if that evidence falls within the limited
exceptions for admissibility. I.R.E. 412(c)(2). In other
words, the trial court determines whether it will even
consider the admissibility of the evidence based upon
the written offer of proof. If the trial court determines
that an I.R.E. 412 hearing is warranted, the evidence's
admissibility is determined from the basis of that hearing
alone. I.R.E. 412(c)(3). Perry cannot now rely on any
other supposed “false allegations” contained in his I.R.E.
412 notice that defense counsel did not also include in his
argument during the I.R.E. 412 hearing.


[3]  Upon review of the I.R.E. 412 hearing transcript,
it is clear that evidence of T.P.'s prior false allegation
was limited to the shower spraying incident. There was
no evidence presented at the hearing that T.P. lied about
H.P. touching her breasts twice during the 2004 camping
trip. In fact, defense counsel quickly pulled the district
court's attention away from this allegation and instead
focused the court's attention on the shower  *217  **969


spraying incident. 2  Furthermore, when the district court
asked if the “false allegation” was whether H.P. stopped
spraying when T.P. protested, defense counsel stood
by and said nothing. If this was not the only false
allegation defense counsel sought to present, he should
have corrected the court at that time. Thus, from the
proceedings of the I.R.E. 412 hearing, we agree with the
district court that Perry's proffer of evidence regarding
T.P.'s prior false allegation of a sex crime against H.P. was
limited to the shower spraying incident and whether H.P.
stopped spraying when T.P. protested.


2. The shower spraying incident between T.P. and H.P. did
not constitute a “sex crime” under I.R.E. 412(e)(2).
Although neither side raises the issue on appeal, we
exercise free review over whether the shower spraying


incident between the girls constituted a false allegation
of a “sex crime” under I.R.E. 412(b)(2)(C). In order to
present evidence of a false allegation of a “sex crime” as
the term is defined under I.R.E. 412(e)(2), the defendant
must first identify a separate crime under Idaho law that
the incident falls under. Here, defense counsel failed to
specifically identify the underlying crime. Instead, defense
counsel read the definition of “sex crime” under I.R.E.
412(e)(2) verbatim. Defense counsel explained that the
rule requires that the alleged sex crime fall under a
separate crime in Idaho, and then went on to say that
H.P. made contact with T.P.'s genitals, both in front
and back, without her consent. Although defense counsel
never specifically stated that the underlying crime was
battery, the district court determined that “theoretically”
the shower spraying incident could constitute a battery
that involved the genitals of another person. Because
the district court was able to discern that the underlying
crime was battery, we find that defense counsel in essence
laid the proper foundation for the proffer of I.R.E. 412
evidence.


[4]  However, despite that proper foundation, the shower
spraying incident between H.P. and T.P. clearly did
not constitute a “sex crime.” As originally adopted in
1985, I.R.E. 412 did not include the term “sex crime.”
“Sex crime” was added in 1986 and defined as “rape,
attempted rape, assault with the intent to commit rape
or the infamous crime against nature, battery with the
intent to commit rape or the infamous crime against
nature, or kidnapping for the purpose of committing rape
or the infamous crime against nature.” I.R.E. 412(e)(2)
(1986). This definition was amended in 1997 after the
Evidence Rules Committee determined that the original
definition of “sex crime” did not encompass many of the
more modern sexual abuse crimes defendants were being
charged with. Agenda for the 1996 Annual Meeting of the
Evidence Rules Comm. at 1. As part of the amendment
the committee added the “catchall” provision of I.R.E.
412(e)(2), which defines “sex crime” as “any other crime
under the law of the state of Idaho that involved; contact,
without consent, between any part of the defendant's
body or an object and the genitals or anus of another
person; or contact, without consent, between the genitals
or anus of the defendant and any part of another person's
body.” I.R.E. 412(e)(2). This language was taken from
Rule 413 of the Federal Rule of Evidence which governs
the admissibility of evidence of similar crimes in federal
sexual assault cases. See Agenda for the 1996 Annual
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Meeting of the Evidence Rules Comm. at 2. Federal Rule
of Evidence 413(a) reads: “In a criminal case in which
the defendant is accused of an offense of sexual assault,
evidence of the defendant's commission of another offense
or offenses of sexual assault is admissible, and may be
considered for its bearing on any matter to which it is
relevant.” (Emphasis added). For purposes of F.R.E. 413,
“offense of sexual assault” is defined as “a crime under
federal law or the law of a state that involved ... contact,
without consent, between any part of the defendant's body
or an object and the genitals or anus of another person.”
**970  *218  F.R.E. 413(d)(2) (emphasis added). Thus,


the word “defendant” in F.R.E. 413(d)(2)—the provision
that I.R.E. 412(e) (2) mirrors—refers to the defendant
charged with the underlying offense.


Based on the history of I.R.E. 412(e)(2) listed above, we
hold that the shower spraying incident between T.P. and
H.P. does not fall within the definition of “sex crime.”
In order to constitute a “sex crime,” the contact must
involve either the body of, or an object held by the
defendant charged with the underlying offense and the
genitals or anus of another person. See I.R.E. 412(e)(2).
Because Perry—and not H.P.—is the defendant charged
with the underlying sex crime in this case, the shower
spraying incident between T.P. and H.P. does not fall
within the definition of “sex crime” under I.R.E. 412(e)
(2). As such, we need not determine whether T.P.'s partial
retraction of her allegations against H.P. constituted a
“false allegation” under I.R.E. 412(b)(2)(C).


3. The district court did not abuse its discretion in
excluding Perry from offering evidence of T.P.'s alleged
false allegation regarding the shower spraying incident in
order to impeach T.P.'s accusations against Perry.
Perry contends that the district court abused its discretion
by failing to give enough weight to the evidence of T.P.'s
prior false allegation of a sex crime against H.P. We
disagree.


[5]  [6]  The trial court's judgment concerning admission
of evidence shall “only be disturbed on appeal when there
has been a clear abuse of discretion.” State v. Gleason, 123
Idaho 62, 65, 844 P.2d 691, 694 (1992). See also State v.
Watkins, 148 Idaho 418, 421, 224 P.3d 485, 488 (2009). In
determining whether a trial court has abused its discretion,
the sequence of inquiry is:


(1) [W]hether the trial court
correctly perceived the issue as
one of discretion; (2) whether the
trial court acted within the outer
boundaries of its discretion and
consistently with the legal standards
applicable to the specific choices
available to it; and (3) whether the
trial court reached its decision by an
exercise of reason.


Hall v. Farmers Alliance Mut. Ins. Co., 145 Idaho 313, 319,
179 P.3d 276, 282 (2008) (quoting Sun Valley Shopping
Ctr., Inc. v. Idaho Power Co., 119 Idaho 87, 94, 803 P.2d
993, 1000 (1991)).


[7]  Although the district court erred in evaluating the
evidence of the shower spraying incident under I.R.E.
412, the court nevertheless excluded the evidence under
the appropriate balancing test. Evidence of a victim's past
sexual behavior, if relevant, is subject to the I.R.E. 412(c)
(3) balancing test, which requires that the probative value
of such evidence outweigh the danger of unfair prejudice.
I.R.E. 412(c)(3). As set forth above, the shower spraying
incident does not fall under I.R.E. 412 and, therefore, is
not subject to the I.R.E. 412(c) balancing test. Instead the
evidence is subject to the I.R.E. 403 balancing test, which
provides: “[E]vidence may be excluded if its probative
value is substantially outweighed by the danger of unfair
prejudice, confusion of the issues, or misleading the jury,
or by considerations of undue delay, waste of time, or
needless presentation of cumulative evidence.” During the
I.R.E. 412 hearing, the district court stated:


As I say—well, all right, maybe
theoretically it comes within the
definition of sex crime, but its
probative value to me is, at least for
412 purposes, is so slim that letting it
in would be—I know they're talking
about unfair—the danger of unfair
prejudice. I think that they probably
ought to have said there's also the
danger of getting a lot of extraneous
issues before the jury that are a
waste of their time and not going
to be helpful to them in deciding
what is the guilt or innocence of the



http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000607&cite=USFRER413&originatingDoc=Id0f7708601f411e0aa23bccc834e9520&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_8b3b0000958a4

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000607&cite=USFRER413&originatingDoc=Id0f7708601f411e0aa23bccc834e9520&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_8b3b0000958a4

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000607&cite=USFRER413&originatingDoc=Id0f7708601f411e0aa23bccc834e9520&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000607&cite=USFRER413&originatingDoc=Id0f7708601f411e0aa23bccc834e9520&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_4be3000003be5

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000607&cite=USFRER413&originatingDoc=Id0f7708601f411e0aa23bccc834e9520&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_4be3000003be5

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1006901&cite=IDRREVR412&originatingDoc=Id0f7708601f411e0aa23bccc834e9520&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1006901&cite=IDRREVR412&originatingDoc=Id0f7708601f411e0aa23bccc834e9520&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1006901&cite=IDRREVR412&originatingDoc=Id0f7708601f411e0aa23bccc834e9520&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1006901&cite=IDRREVR412&originatingDoc=Id0f7708601f411e0aa23bccc834e9520&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1006901&cite=IDRREVR412&originatingDoc=Id0f7708601f411e0aa23bccc834e9520&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1006901&cite=IDRREVR412&originatingDoc=Id0f7708601f411e0aa23bccc834e9520&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992220214&pubNum=0000661&originatingDoc=Id0f7708601f411e0aa23bccc834e9520&refType=RP&fi=co_pp_sp_661_694&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_661_694

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992220214&pubNum=0000661&originatingDoc=Id0f7708601f411e0aa23bccc834e9520&refType=RP&fi=co_pp_sp_661_694&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_661_694

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2020832181&pubNum=0004645&originatingDoc=Id0f7708601f411e0aa23bccc834e9520&refType=RP&fi=co_pp_sp_4645_488&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_4645_488

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2020832181&pubNum=0004645&originatingDoc=Id0f7708601f411e0aa23bccc834e9520&refType=RP&fi=co_pp_sp_4645_488&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_4645_488

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2015212136&pubNum=0004645&originatingDoc=Id0f7708601f411e0aa23bccc834e9520&refType=RP&fi=co_pp_sp_4645_282&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_4645_282

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2015212136&pubNum=0004645&originatingDoc=Id0f7708601f411e0aa23bccc834e9520&refType=RP&fi=co_pp_sp_4645_282&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_4645_282

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991020453&pubNum=0000661&originatingDoc=Id0f7708601f411e0aa23bccc834e9520&refType=RP&fi=co_pp_sp_661_1000&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_661_1000

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991020453&pubNum=0000661&originatingDoc=Id0f7708601f411e0aa23bccc834e9520&refType=RP&fi=co_pp_sp_661_1000&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_661_1000

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991020453&pubNum=0000661&originatingDoc=Id0f7708601f411e0aa23bccc834e9520&refType=RP&fi=co_pp_sp_661_1000&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_661_1000

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1006901&cite=IDRREVR412&originatingDoc=Id0f7708601f411e0aa23bccc834e9520&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1006901&cite=IDRREVR412&originatingDoc=Id0f7708601f411e0aa23bccc834e9520&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1006901&cite=IDRREVR412&originatingDoc=Id0f7708601f411e0aa23bccc834e9520&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1006901&cite=IDRREVR412&originatingDoc=Id0f7708601f411e0aa23bccc834e9520&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1006901&cite=IDRREVR412&originatingDoc=Id0f7708601f411e0aa23bccc834e9520&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1006901&cite=IDRREVR412&originatingDoc=Id0f7708601f411e0aa23bccc834e9520&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1006901&cite=IDRREVR412&originatingDoc=Id0f7708601f411e0aa23bccc834e9520&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1006901&cite=IDRREVR403&originatingDoc=Id0f7708601f411e0aa23bccc834e9520&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1006901&cite=IDRREVR412&originatingDoc=Id0f7708601f411e0aa23bccc834e9520&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)





State v. Perry, 150 Idaho 209 (2010)


245 P.3d 961


 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 6


defendant. So, under—to let it under
412, I'd say no.


We note that I.R.E. 412 was irrelevant to the district
court's decision since the shower spraying incident was
not a “sex crime.” However, in weighing the evidence,
the court considered factors outside of the I.R.E.
412 balancing test, such as the danger of introducing
extraneous issues that would be unhelpful to the jury and
the danger of wasting trial time. As such, we find that the
Court *219  **971  effectively conducted an I.R.E. 403
analysis, which was the appropriate test for the evidence.


We therefore hold that the district court did not abuse
its discretion by excluding Perry from offering evidence
of T.P.'s alleged false allegations regarding the shower
spraying incident to impeach T.P.'s allegations against
Perry under I.R.E. 403. The proposed evidence regarding
the shower spraying incident had minimal probative
value, if any. Accordingly, we affirm the exclusion of the
evidence as a proper exercise of the court's discretion.


B. Impeachment by Prior Inconsistent Statement under
I.R.E. 613
[8]  Perry also asserts that the district court abused


its discretion by excluding evidence of T.P.'s prior false
allegations against H.P. from the 2004 camping trip to
impeach the foster mother's testimony under I.R.E. 613.
We disagree.


To be admissible for impeachment purposes evidence of
a witness's prior inconsistent statement must be relevant
to the witness's trial testimony. See I.R.E. 401. As
previously established, the evidence was limited to the
shower spraying incident and whether H.P. stopped
spraying T.P. when asked. Again, this was not evidence
of a “sex crime,” but rather inconsequential information
concerning children engaging in horseplay, and their
subsequent dispute. Although the foster mother may have
believed that T.P. either lied or exaggerated about this
minor incident, this entry is not inconsistent with her trial
testimony that the girls had never lied about anything
of significance. The district court was well within its
discretion in holding that the marginal probative value
contained in the evidence surrounding this childish dispute
was substantially outweighed by the danger of confusing
or misleading the jury with extraneous issues and wasting
trial time. As such, we affirm the district court's ruling to
exclude the evidence.


C. Prosecutorial Misconduct
On appeal Perry argues that the prosecutor committed
five acts of misconduct during the course of the judicial
proceedings; however, Perry only objected to one of
these alleged acts of prosecutorial misconduct. Perry
argues that each act of misconduct not followed by
a contemporaneous objection constitutes fundamental
error, and that none of the acts, whether objected to or
not, are harmless.


In State v. Field, we stated our standard of review for
claims of prosecutorial misconduct:


When there has been a
contemporaneous objection we
determine factually if there was
prosecutorial misconduct, then
we determine whether the error
was harmless. When there is
no contemporaneous objection
a conviction will be reversed
for prosecutorial misconduct only
if the conduct is sufficiently
egregious so as to result in
fundamental error. However, even
when prosecutorial misconduct has
resulted in fundamental error, the
conviction will not be reversed when
that error is harmless.


144 Idaho 559, 571, 165 P.3d 273, 285 (2007) (internal
citations omitted). Thus, for alleged acts of prosecutorial
misconduct followed by a contemporaneous objection,
courts have engaged in a two-step analysis, determining:
(1) whether misconduct occurred; and (2) whether the
misconduct was harmless. When the alleged acts of
prosecutorial misconduct were not objected to at trial
the appellate court engaged in a three-step analysis,
determining: (1) whether misconduct occurred; (2)
whether the alleged misconduct rose to the level of
fundamental error; and (3) whether the misconduct was
harmless. Id.


1. Clarification Needed for Standards Employed in Idaho
Appellate Review
Multiple statements of law pertaining to the fundamental
error doctrine have caused confusion. We have identified
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three major problems with our standard of review that
continue to plague the appellate courts of this state. First,
the definition of fundamental error we adopted from the
New Mexico Supreme Court is at odds with our precedent
for constitutional claims. See Smith v. State, 94 Idaho
469, 475 n. 13, 491 P.2d 733, 739 n. 13 (1971); but see
*220  **972  State v. Kirkwood, 111 Idaho 623, 626,


726 P.2d 735, 738 (1986). Second, Idaho appellate courts
apply two different definitions of fundamental error to
claims of prosecutorial misconduct, one definition for
misconduct allegedly committed during closing argument,
and another for misconduct allegedly committed at any
other time during the judicial proceedings. See, e.g., State
v. Spencer, 74 Idaho 173, 183–84, 258 P.2d 1147, 1154
(1953); State v. Ames, 109 Idaho 373, 376, 707 P.2d
484, 487 (Ct.App.1985); but see State v. Christiansen,
144 Idaho 463, 470, 163 P.3d 1175, 1182 (2007). Third,
appellate courts also apply two different standards of
review for harmless error depending upon whether the
error complained of affects the trial in a more general
sense, or whether the error complained of involves a
discrete piece of evidence. State v. LePage, 102 Idaho 387,
396, 630 P.2d 674, 683 (1981).


We take this opportunity to clarify the standards
employed by Idaho appellate courts in analyzing alleged
trial errors for harmless error or fundamental error, so as
to: (1) provide guidance to our Appellate Courts applying
the doctrine; (2) promote judicial fairness and equal
application of law by eliminating unnecessary ambiguities;
(3) reinforce the judicial preference for contemporaneous
objections before the trial court.


[9]  After thorough examination, we find no compelling
reason why claims of prosecutorial misconduct should
be treated any different than other errors occurring at
trial. The standard of review that shall properly be
applied to these errors is dependent upon two factors: (1)
whether these errors were followed by a contemporaneous
objection at trial, and, if not, (2) whether these errors
constitute the violation of a constitutionally protected
right.


In order to establish a clear standard going forward, we
begin with an examination of the past, summarizing the
origins of the harmless error doctrine, the subsequent
development of the standard of review employed for
errors impinging upon constitutionally protected rights,


and finally, federal plain error and its relationship with
Idaho's doctrine of fundamental error.


i. Harmless Error
Prior to the early twentieth century the doctrine of
harmless error did not exist, and where error was found
to have occurred at trial, a reversal was necessitated in
all cases. Kotteakos v. United States, 328 U.S. 750, 759,
66 S.Ct. 1239, 1245, 90 L.Ed. 1557, 1563 (1946) (“So
great was the threat of reversal, in many jurisdictions, that
criminal trial became a game of sowing reversible error
in the record, only to have repeated the same matching
of wits when a new trial had been thus obtained.”)
In a footnote in Kotteakos, 328 U.S. at 760 n. 14, 66
S.Ct. at 1245 n. 14, 90 L.Ed. at 1564 n. 14 the Court
cited the Missouri Supreme Court's opinion in State v.
Campbell, 210 Mo. 202, 109 S.W. 706 (1908), to highlight
the problem of reversals on purely technical violations
that necessitated the creation of harmless error review.
In Campbell, the Missouri Supreme Court reversed a
rape conviction because the indictment incorrectly listed
the charged offense as “against the peace and dignity
of state” rather than the correct charge of “against the
peace and dignity of the state.” 109 S.W. at 711 (emphasis
added). Harmless error review was created to prevent such
miscarriages of justice, and to prevent trial verdicts from
being reversed on mere technical violations that did not
affect the ultimate disposition of the case. As the court in
Kotteakos explained:


[In developing the doctrine of
harmless error, t]he general object
was simple, to substitute judgment
for automatic application of rules;
to preserve review as a check
upon arbitrary action and essential
unfairness in trials, but at the same
time to make the process perform
that function without giving men
fairly convicted the multiplicity of
loopholes which any highly rigid and
minutely detailed scheme of errors,
especially in relation to procedure,
will engender and reflect in a printed
record.


328 U.S. at 759–60, 66 S.Ct. at 1245, 90 L.Ed. at 1563–64.
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The original federal harmless error provision was enacted
in 1919, in section 269 of the Judicial Code, directing
appellate courts *221  **973  to ignore “technical errors,
defects, or exceptions which do not affect the substantial
rights of the parties.” Act of Feb. 26, 1919, ch. 48, 40 Stat.


1181 (repealed 1948). 3  Determining which errors “affect
the substantial rights of the parties” became key, and in
Kotteakos, the Court offered the following: “If, when all
is said and done, the [Court] is sure that the error did
not influence the jury, or had but very slight effect, the
verdict and the judgment should stand, except perhaps
where the departure is from a constitutional norm or a
specific command of Congress.” 328 U.S. at 764–65, 66
S.Ct. at 1248, 90 L.Ed. at 1566–67. Thus, in the aftermath
of Kotteakos, it was unclear whether or not harmless error
analysis could be applied to an error which infringed
upon a constitutionally protected right. This uncertainty
was resolved by the U.S. Supreme Court in Chapman v.
California, 386 U.S. 18, 87 S.Ct. 824, 17 L.Ed.2d 705
(1967), where the Court found that most errors amounting
to constitutional violations could be subject to a form of
harmless error analysis, but under a higher standard of
review than that provided under Kotteakos.


ii. Chapman Harmless Error
In Chapman, the Court found that although State
harmless error rules applied to violations of state
procedural or substantive law, the U.S. Supreme Court's
standards govern where the violation of a constitutionally-
protected right occurs. Id. at 21, 87 S.Ct. at 826–27, 17
L.Ed.2d at 708–09 (“[W]e cannot leave to the States the
formulation of the authoritative laws, rules, and remedies
designed to protect people from infractions by the States
of federally guaranteed rights.... [Absent] appropriate
congressional action, it is our responsibility to protect
[constitutional rights] by fashioning the necessary rule.”).
The Court determined that where a defendant is deprived
of a constitutionally protected right at trial, automatic
reversal is not always necessary; rather a heightened
form of harmless error analysis will apply. Id. at 21,
87 S.Ct. at 826–27, 17 L.Ed.2d at 708–09. So, although
“some constitutional rights [are] so basic to a fair trial
that their infraction can never be treated as harmless


error,” 4  most constitutional violations would be subject
to the heightened harmless error review of constitutional
harmless error analysis. Id. at 23–24, 87 S.Ct. at 827–
28, 17 L.Ed.2d at 710–11. Under the Chapman harmless
error analysis, where a constitutional violation occurs at


trial, and is followed by a contemporaneous objection, a
reversal is necessitated, unless the State proves “beyond
a reasonable doubt that the error complained of did not
contribute to the verdict obtained.” Id. at 24, 87 S.Ct. at
828, 17 L.Ed.2d at 710.


[10]  In Idaho, the harmless error test established in
Chapman is now applied to all objected-to error. See State
v. Thompson, 132 Idaho 628, 636, 977 P.2d 890, 898 (1999)
(applying Chapman to an error in refusing to redact a
portion of an admitted psychiatric report which this Court
found to be of no probative value, and highly prejudicial);
State v. Johnson, 148 Idaho 664, 669, 227 P.3d 918,
923 (2010) (applying Chapman to an error in admitting
evidence about the defendant's prior sexual misconduct).
It is true that some opinions issued after Chapman have
employed pre-Chapman phraseology when providing the
applicable standard. **974  *222  See State v. Zichko,
129 Idaho 259, 265, 923 P.2d 966, 972 (1996) (“ ‘Where
the evidence of the defendant's guilt is proven and is such
as ordinarily produces moral certainty or conviction in an
unprejudiced mind, and the result would not have been
different had an error in the trial not been committed, the
judgment of conviction will not be reversed.’ ” (quoting
State v. Pizzuto, 119 Idaho 742, 778, 810 P.2d 680, 716
(1991))). See also, e.g., State v. Stoddard, 105 Idaho
169, 171, 667 P.2d 272, 274 (Ct.App.1983). However,
we find that the standard employed by this alternative
phraseology is so similar analytically to the standard
employed under Chapman, that there is no practical
difference. In order to avoid confusion and promote equal
application of the law, Idaho shall from this point forward
employ the Chapman harmless error test to all objected-
to error. A defendant appealing from an objected-to,
non-constitutionally-based error shall have the duty to
establish that such an error occurred, at which point the
State shall have the burden of demonstrating that the error
is harmless beyond a reasonable doubt.


Three important questions remained after Chapman.
First, how were courts to determine when violations of
constitutionally protected rights were so egregious that
they would necessitate an automatic reversal, not subject
to harmless error analysis? Second, could an error in
jury instructions ever be considered harmless under the
Chapman analysis? Third, what review, if any, would
be provided for violations of constitutionally-protected
rights that were not followed by a contemporaneous
objection at trial?
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a. Trial Error/Structural Defect Distinction


In Arizona v. Fulminante, 499 U.S. 279, 111 S.Ct. 1246, 113
L.Ed.2d 302 (1991), the Court elaborated on its statements
in Chapman that some constitutional rights are so basic
to a fair trial that the violation of those rights requires
an automatic reversal and is not subject to harmless
error analysis. Chief Justice Rehnquist, writing for the
majority on the issue, noted that constitutional error could
essentially be broken down to two different categories: 1)
trial errors “which [occur] during the presentation of the
case to the jury, and which may therefore be quantitatively
assessed in the context of other evidence presented in
order to determine whether [their] admission was harmless
beyond a reasonable doubt;” and 2) structural defects
which affect “the framework within which the trial
proceeds, rather than simply an error in the trial process
itself” and thus are so inherently unfair that they are
not subject to harmless error analysis. Id. at 307–308,
310, 111 S.Ct. at 1264, 1265, 113 L.Ed.2d at 329–330.
Explaining why certain constitutional violations amount
to structural defects, the U.S. Supreme Court noted that “
‘[w]ithout these basic protections, a criminal trial cannot
reliably serve its function as a vehicle for determination
of guilt or innocence, and no criminal punishment may
be regarded as fundamentally fair.’ ” Id. at 310, 111 S.Ct.
at 1265, 113 L.Ed.2d at 331 (quoting Rose v. Clark, 478
U.S. 570, 577–78, 106 S.Ct. 3101, 3106, 92 L.Ed.2d 460,
470–71 (1986)). See also U.S. v. Gonzalez–Lopez, 548 U.S.
140, 148, 126 S.Ct. 2557, 2564, 165 L.Ed.2d 409, 419
(2006) (“[Structural defects] ‘defy analysis by harmless-
error standards' because they ‘affect the framework within
which the trial proceeds,’ and are not ‘simply an error in
the trial process itself.’ ” (quoting Fulminante, 499 U.S. at
309–10, 111 S.Ct. at 1265, 113 L.Ed.2d at 330–31)).


[11]  The U.S. Supreme Court has found that the
following errors constitute structural defects: (1) complete
denial of counsel (Gideon v. Wainwright, 372 U.S. 335, 83
S.Ct. 792, 9 L.Ed.2d 799 (1963)); (2) biased trial judge
(Tumey v. Ohio, 273 U.S. 510, 47 S.Ct. 437, 71 L.Ed.
749 (1927)); (3) racial discrimination in the selection of a
grand jury (Vasquez v. Hillery, 474 U.S. 254, 106 S.Ct. 617,
88 L.Ed.2d 598 (1986)); (4) denial of self-representation
at trial (McKaskle v. Wiggins, 465 U.S. 168, 104 S.Ct.
944, 79 L.Ed.2d 122 (1984)); (5) denial of a public trial
(Waller v. Georgia, 467 U.S. 39, 104 S.Ct. 2210, 81 L.Ed.2d


31 (1984)); (6) defective reasonable-doubt instruction
(Sullivan v. Louisiana, 508 U.S. 275, 113 S.Ct. 2078, 124
L.Ed.2d 182 (1993)); and (7) erroneous deprivation of
the right to counsel of choice (U.S. v. Gonzalez–Lopez,
548 U.S. 140, 126 S.Ct. 2557, 165 L.Ed.2d 409 (2006)).
Although there may be *223  **975  other constitutional
violations that would so affect the core of the trial process
that they require an automatic reversal, as a general rule,
most constitutional violations will be subject to harmless
error analysis. Neder v. U.S., 527 U.S. 1, 8, 119 S.Ct. 1827,
1833, 144 L.Ed.2d 35, 46 (1999). (“ ‘[I]f the defendant had
counsel and was tried by an impartial adjudicator, there
is a strong presumption that any other [constitutional]
errors that may have occurred are subject to harmless-
error analysis.’ ” (quoting Rose v. Clark, 478 U.S. 570,
579, 106 S.Ct. 3101, 3106, 92 L.Ed.2d 460, 471 (1986)
(alterations in the original))).


b. Instructional Error


In Chapman, the U.S. Supreme Court noted that the
State of California's harmless-error analysis was flawed, as
applied to constitutional errors, due to its over-reliance on
the “overwhelming evidence” standard. 386 U.S. 18, 23,
87 S.Ct. 824, 827, 17 L.Ed.2d 705, 710 (1967). The Court
held that the correct standard required appellate courts
to ask “ ‘whether there is a reasonable possibility that
the evidence complained of might have contributed to the
conviction.’ ” Id. at 23, 87 S.Ct. at 827, 17 L.Ed.2d at 710
(quoting Fahy v. Connecticut, 375 U.S. 85, 86–87, 84 S.Ct.
229, 230, 11 L.Ed.2d 171, 172–173 (1963)). Following
Chapman and Fulminante, it was unclear whether error in
jury instructions would always be considered structural
error or, if not, whether, without invading the province
of the jury, an appellate court could find such an error
harmless, due to the difficulty of analyzing such an error
under the Chapman reasonable possibility standard.


In Sullivan v. Louisiana, 508 U.S. 275, 113 S.Ct. 2078,
124 L.Ed.2d 182 (1993), the jury was given a defective
“reasonable doubt” instruction, and the U.S. Supreme
Court found that Sullivan's Sixth Amendment right to
a jury trial had, therefore, been violated. The Court
found that such violation constituted a structural defect,
as it “vitiate[d] all the jury's findings” such that it
would be improper for the Court to speculate on what
the jury would have done if they had been provided
with an adequate reasonable doubt instruction, therefore
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necessitating an automatic reversal. Id. at 281, 113
S.Ct. at 2082, 124 L.Ed.2d at 190. The Court stated
that without a valid verdict, based upon an accurate
reasonable doubt instruction, “the question whether the
same verdict of guilty-beyond-a-reasonable-doubt would
have been rendered absent the constitutional error is
utterly meaningless. There is no object, so to speak, upon
which the harmless-error scrutiny can operate.” Id. at 280,
113 S.Ct. at 2082, 124 L.Ed.2d at 189–90. The Court
concluded, “the inquiry, in other words, is not whether,
in a trial that occurred without the error, a guilty verdict
would have been rendered, but whether the guilty verdict
actually rendered in this trial was surely unattributable
to the error.” Id. at 279, 113 S.Ct. at 2081, 124 L.Ed.2d
at 189. It appeared, after Sullivan, that an error in jury
instructions would likely be considered a structural defect.


In Neder v. U.S., 527 U.S. 1, 119 S.Ct. 1827, 144 L.Ed.2d
35 (1999), the Court backed away from the cut-and-dry
rule established in Sullivan. In Neder the jury instructions
omitted an element of one of the offenses being charged,
preventing the jury from making a determination as to
that element, but the Court nevertheless held that the
constitutional violation was subject to harmless error
review. Id. The Court held that “where a reviewing court
concludes beyond a reasonable doubt that the omitted
element was uncontested and supported by overwhelming
evidence, such that the jury verdict would have been
the same absent the error, the erroneous instruction is
properly found to be harmless.” Id. at 17, 119 S.Ct. at
1837, 144 L.Ed.2d at 52. In rejecting automatic reversal
for all errors that “infringe upon the jury's fact-finding role
and affect the jury's deliberative process in ways that are,
strictly speaking, not readily calculable,” the Court held
that the essential inquiry is whether it is “clear beyond a
reasonable doubt that a rational jury would have found
the defendant guilty absent the error.” Id. at 18, 119 S.Ct.
at 1838, 144 L.Ed.2d at 53 (emphasis added).


In a strongly-worded dissent Justice Scalia, joined by
Justices Souter and Ginsburg, condemned the majority's
ruling:


**976  *224  The Court's decision
today is the only instance I know
of (or could conceive of) in which
the remedy for a constitutional
violation by a trial judge (making
the determination of criminal guilt
reserved to the jury) is a repetition


of the same constitutional violation
by the appellate court (making
the determination of criminal guilt
reserved to the jury).


Id. at 32, 119 S.Ct. at 1845, 144 L.Ed.2d at 61 (Scalia,
J. dissenting in part and dissenting in judgment). The
majority was not entirely insensitive to this concern,
but stated that, ultimately, “[w]e believe that where an
omitted element is supported by uncontroverted evidence,
this approach reaches an appropriate balance between
‘society's interest in punishing the guilty [and] the method
by which decisions of guilt are to be made.’ ” Id. at 18, 119
S.Ct. at 1838, 144 L.Ed.2d at 52 (quoting Connecticut v.
Johnson, 460 U.S. 73, 86, 103 S.Ct. 969, 977, 74 L.Ed.2d
823, 834 (1983) (plurality opinion)). The majority went on
to note that if the element in question had been contested,
and competing evidence sufficient to support a contrary
finding on the omitted element had been offered, then the
Court could not have found the constitutional violation
harmless beyond a reasonable doubt and would have
reversed. Id. at 19, 119 S.Ct. at 1838, 144 L.Ed.2d at 53.


[12]  Taking Sullivan and Neder together, in instances
where erroneous jury instructions were provided at trial,
an appellate court must first determine whether an
improper jury instruction affected the entire deliberative
process. If it did, then a reversal is necessary as the
jury's deliberations were fundamentally flawed, and any
attempted harmless error inquiry would essentially result
in the appellate court itself acting in the role of jury.
However, where the jury instructions were only partially
erroneous, such as where the jury instructions improperly
omitted one element of a charged offense, the appellate
court may apply the harmless error test, and where the
evidence supporting a finding on the omitted element is
overwhelming and uncontroverted, so that no rational
jury could have found that the state failed to prove
that element, the constitutional violation may be deemed
harmless.


iii. Review Provided for Fundamental Error/Plain Error
[13]  [14]  [15]  Generally Idaho's appellate courts will


not consider error not preserved for appeal through an
objection at trial. State v. Johnson, 126 Idaho 892, 896,
894 P.2d 125, 129 (1995). “This limitation on appellate-
court authority serves to induce the timely raising of
claims and objections, which gives the [trial] court the
opportunity to consider and resolve them.” Puckett v.
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U.S., 556 U.S. 129, ––––, 129 S.Ct. 1423, 1428, 173
L.Ed.2d 266, 274 (2009). Ordinarily, the trial court is
in the best position to determine the relevant facts and
to adjudicate the dispute. Id. “In the case of an actual
or invited procedural error, the [trial] court can often
correct or avoid the mistake so that it cannot possibly
affect the ultimate outcome.” Id. Furthermore, requiring
a contemporaneous objection prevents the litigant from
sandbagging the court, i.e., “remaining silent about his
objection and belatedly raising the error only if the case
does not conclude in his favor.” Id. However, every
defendant has a Fourteenth Amendment right to due
process and “[i]t is axiomatic that ‘[a] fair trial in a fair
tribunal is a basic requirement of due process.’ ” Caperton
v. A.T. Massey Coal Co., Inc., 556U.S. 868, ––––, 129
S.Ct. 2252, 2259, 173 L.Ed.2d 1208, 1217 (2009) (quoting
In re Murchison, 349 U.S. 133, 136, 75 S.Ct. 623, 625, 99
L.Ed. 942, 946 (1955)). Accordingly, when an error has
not been properly preserved for appeal through objection
at trial, the appellate court's authority to remedy that error
is strictly circumscribed to cases where the error results
in the defendant being deprived of his or her Fourteenth
Amendment due process right to a fair trial in a fair
tribunal. See State v. Field, 144 Idaho 559, 571, 165 P.3d
273, 285 (2007).


The U.S. Supreme Court has never held that the U.S.
Constitution requires state courts to provide appellate
review for instances of unobjected to violations of
constitutionally protected rights. Nevertheless we choose
to consider the U.S. Supreme Court's application of the
statutorily-derived plain *225  **977  error review and
how it compares with Idaho's traditional fundamental
error review.


The federal courts, like Idaho, follow the procedural
principle that an issue raised for the first time on appeal
will not be considered on appeal. However, Federal Rule
of Criminal Procedure 52(b) provides federal appellate
courts with limited power to correct errors even in the
absence of a timely objection before the trial court.
Federal Rule of Criminal Procedure 52(b) states: “A plain
error that affects substantial rights may be considered
even though it was not brought to the court's attention.”
In applying plain error review the U.S. Supreme Court
has recognized the strong societal interest in finality of
judgments, and the associated incentive that must be given
for defendants to properly object before a trial court, as
that body is best suited to deal with potential error at trial,


before a verdict has been reached. See Puckett v. U.S.,
556 U.S. 129, 129 S.Ct. 1423, 173 L.Ed.2d 266 (2009).
However, the Court has also recognized that this public
policy must be balanced with the sense of fundamental
justice inherent in the concept of a fair trial. See id.


Based upon this framework the U.S. Supreme Court
devised a three-prong threshold inquiry for determining
when appellate courts should reverse on the grounds of
unobjected to error. U.S. v. Olano, 507 U.S. 725, 732–
35, 113 S.Ct. 1770, 1776–78, 123 L.Ed.2d 508, 518–20
(1993). First, the defendant must have had one of his
rights violated, a right which he did not waive. Id. at 732–
33, 113 S.Ct. at 1777, 123 L.Ed.2d at 518–19 (“Waiver
is different from forfeiture. Whereas forfeiture is the
failure to make the timely assertion of a right, waiver
is the ‘intentional relinquishment or abandonment of a
known right.’ ” (quoting Johnson v. Zerbst, 304 U.S. 458,
464, 58 S.Ct. 1019, 1023, 82 L.Ed. 1461, 1466 (1938))).
Second, the error must be “plain” which “is synonymous
with ‘clear’ or, equivalently, ‘obvious.’ ” Id. at 734, 113
S.Ct. at 1777, 123 L.Ed.2d at 519. Third, the error must
affect substantial rights, meaning (in most instances) that
it must have affected the outcome of the trial court
proceedings. Id. This third prong is equivalent to the
analysis applied in Chapman harmless error review, with
one important difference. In harmless error review the
burden of persuasion is on the State to demonstrate that
the constitutional violation did not affect the outcome
of the case. In plain error review the burden is upon the
defendant to demonstrate that the error did affect the
outcome. As stated by the U.S. Supreme Court:


When the defendant has made a
timely objection to an error and
Rule 52(a) applies, a court of appeals
normally engages in a specific
analysis of the district court record
—a so-called “harmless error”
inquiry—to determine whether the
error was prejudicial. Rule 52(b)
normally requires the same kind
of inquiry, with one important
difference: It is the defendant rather
than the Government who bears the
burden of persuasion with respect to
prejudice. In most cases, a court of
appeals cannot correct the forfeited
error unless the defendant shows
that the error was prejudicial. This
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burden shifting is dictated by a
subtle but important difference in
language between the two parts
of Rule 52: While Rule 52(a)
precludes error correction only if
the error “does not affect substantial
rights,” ... Rule 52(b) authorizes no
remedy unless the error does “affec[t]
substantial rights.”


Id. at 734–35, 113 S.Ct. at 1778, 123 L.Ed.2d at 519–
20 (citations omitted). The reason the parenthetical-(in
most instances)-was inserted into the third prong above
is because the U.S. Supreme Court in Olano declined to
determine whether unobjected to constitutional violations
rising to the level of structural defects will satisfy the
“affect substantial rights” prong without a showing of
actual affect on the outcome of the case. Id. at 735, 113
S.Ct. at 1778, 123 L.Ed.2d at 520. See also Puckett v. U.S.,
556U.S. 129, ––––, 129 S.Ct. 1423, 1432, 173 L.Ed.2d
266, 278 (2009). Finally, the U.S. Supreme Court in Olano
held that even where the defendant has met his burden
under the three-prong threshold test, an appellate court
should still only reverse where the error “seriously affect[s]
the fairness, integrity or public reputation of judicial
proceedings.” Id. at 736, 113 S.Ct. at 1779, 123 L.Ed.2d
at 521 (alteration in the original) (internal quotation
omitted).


**978  *226  Although the Idaho Rules of Criminal
Procedure do not contain the equivalent of Rule 52(b),
Idaho Rule of Evidence 103(d) does state that nothing
under the rules shall preclude an appellate court from “
taking notice of plain errors affecting substantial rights.”
We have long held that instances of unobjected to
fundamental error would be subject to review on appeal.
State v. Haggard, 94 Idaho 249, 251, 486 P.2d 260, 262
(1971) (“In case of fundamental error in a criminal case
the Supreme Court may consider the [error] even though
no objection had been made at time of trial.”). Where
the federal courts employ the plain error doctrine, Idaho
courts employ the fundamental error doctrine.


[16]  Idaho has limited appellate review of unobjected-
to error to cases wherein the defendant has alleged the
violation of a constitutionally protected right. State v.
Kirkwood, 111 Idaho 623, 625–26, 726 P.2d 735, 737–38
(1986). We have stated that “where ... the asserted error
relates not to infringement upon a constitutional right,
but to violation of a rule or statute ... the ‘fundamental


error’ doctrine is not invoked.” Id. at 626, 726 P.2d at 738
(quoting State v. Kelly, 106 Idaho 268, 277, 678 P.2d 60,
69 (Ct.App.1984)). In other words, contrary to the federal
plain error rule, in Idaho a trial error that does not violate
one or more of the defendant's constitutionally protected
rights is not subject to reversal under the fundamental
error doctrine. See State v. Anderson, 144 Idaho 743, 749,
170 P.3d 886, 892 (2007).


[17]  [18]  The State of Idaho shares the same conflicting
interests as the federal government when it comes to
review of unobjected to error, and we find that the U.S.
Supreme Court struck an appropriate balance between
these competing interests in their opinion in Olano.
Idaho's previous articulation of fundamental error failed
to provide appellate courts with a structured inquiry
likely to lend itself to equal application. Therefore, after
careful and considered analysis, we hold that in cases
of unobjected to fundamental error: (1) the defendant
must demonstrate that one or more of the defendant's
unwaived constitutional rights were violated; (2) the error
must be clear or obvious, without the need for any
additional information not contained in the appellate
record, including information as to whether the failure


to object was a tactical decision 5 ; and (3) the defendant
must demonstrate that the error affected the defendant's
substantial rights, meaning (in most instances) that it
must have affected the outcome of the trial proceedings.
If there is insufficient evidence in the appellate record
to show clear error, the matter would be better handled
in post-conviction proceedings. Placing the burden of
demonstrating harm on the defendant will encourage the
making of timely objections that could result in the error
being prevented or the harm being alleviated.


[19]  In summary, where an error has occurred at trial
and was not followed by a contemporaneous objection,
such error shall only be reviewed where the defendant
demonstrates to an appellate court that one of his
unwaived constitutional rights was plainly violated. If
the defendant meets this burden then an appellate court
shall review the error under the harmless error test, with
the defendant bearing the burden of proving there is a
reasonable possibility that the error affected the outcome
of the trial.


[20]  [21]  In Smith v. State, 94 Idaho 469, 475 n. 13,
491 P.2d 733, 739 n. 13 (1971), we adopted the following
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definition of fundamental error from the New Mexico
Supreme Court:


Error that is fundamental must be
such error as goes to the foundation
or basis of a defendant's rights or
must go to the foundation of the
case or take from the defendant
a right which was essential to his
defense and which no court could or
ought to permit him to waive. Each
case *227  **979  will of necessity,
under such a rule, stand on its own
merits. Out of the facts in each case
will arise the law.


Although we have applied other definitions in the past, 6


this is the only definition that has been formally adopted
by the Court. See State v. Knowlton, 123 Idaho 916, 918,
854 P.2d 259, 261 (1993) (reaffirming that the New Mexico
definition of fundamental error was formally adopted by
this Court in Smith ). One problem with New Mexico's
definition lies in the phrase “which no court could or
ought to permit [the defendant] to waive.” Bingham, 116
Idaho at 423, 776 P.2d at 432 (quoting State v. Garcia, 46
N.M. 302, 128 P.2d 459, 462 (1942)). In Idaho, we permit
a defendant to waive a right of constitutional magnitude,
so long as the defendant does so knowingly, voluntarily,
and intelligently. See State v. Kirkwood, 111 Idaho 623,
626, 726 P.2d 735, 738 (1986). Another problem with
the New Mexico definition is that it makes fundamental
error review an excessively ambiguous process, with only
vague standards for appellate courts to follow. We take
this opportunity to expressly disavow our definition of
“fundamental error” as adopted in Smith.


iv. Review for Claims of Prosecutorial Misconduct
We find no reason that claims of prosecutorial misconduct
should be treated any differently from other trial errors.


a. Objected to Prosecutorial Misconduct


Where a defendant demonstrates that prosecutorial
misconduct has occurred, and such misconduct was
followed by a contemporaneous objection by defense
counsel, such error shall be reviewed for harmless error in
accordance with Chapman.


b. Unobjected to Prosecutorial Misconduct


[22]  [23]  [24]  Where prosecutorial misconduct was
not objected to at trial, Idaho appellate courts may only
order a reversal when the defendant demonstrates that
the violation in question qualifies as fundamental error
as outlined above. If the defendant fails to meet his
burden then an appellate court may not reverse under


the fundamental error doctrine. 7  If the prosecutorial
misconduct is found to constitute fundamental error
under the three-prong inquiry, then an appellate court
shall vacate and remand. Where a prosecutor attempts to
secure a verdict on any factor other than the law as set
forth in the jury instructions and the evidence admitted
during trial, including reasonable inferences that may
be drawn from that evidence, this impacts a defendant's
Fourteenth Amendment right to a fair trial.


v. Standard of Review Summary
[25]  [26]  [27]  In summary, where a defendant alleges


that an error occurred at trial, appellate courts in Idaho
will engage in the following analysis:


(1) If the alleged error was followed by a
contemporaneous objection at trial, appellate courts
shall employ the harmless error test articulated in
Chapman. Where the defendant meets his initial
burden of showing that a violation occurred, the
State then has the burden of demonstrating to the
appellate court beyond a reasonable doubt that
the constitutional violation did not contribute to
the jury's verdict. There are two exceptions to this
standard:


a. Where the error in question is a constitutional
violation found to constitute a structural defect,
affecting the base structure of the trial to the point
that a criminal trial cannot reliably **980  *228
serve its function as a vehicle for determination
of guilt or innocence, the appellate court shall
automatically vacate and remand.


b. Where the jury reached its verdict based upon
erroneous instruction an appellate court shall
generally vacate and remand the decision of the
lower court. However, in the limited instance
where the jury received proper instruction on all
but one element of an offense, and “[w]here a
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reviewing court concludes beyond a reasonable
doubt that the omitted element was uncontested
and supported by overwhelming evidence, such
that the jury verdict would have been the same
absent the error, the erroneous instruction is
properly found to be harmless.” State v. Lovelace,
140 Idaho 73, 79, 90 P.3d 298, 304 (2004). If a
rational jury could have found that the state failed
to prove the omitted element then the appellate
court shall vacate and remand.


(2) If the alleged error was not followed by a
contemporaneous objection, it shall only be reviewed
by an appellate court under Idaho's fundamental
error doctrine. Such review includes a three-prong
inquiry wherein the defendant bears the burden of
persuading the appellate court that the alleged error:
(1) violates one or more of the defendant's unwaived
constitutional rights; (2) plainly exists (without the
need for any additional information not contained
in the appellate record, including information as to
whether the failure to object was a tactical decision);
and (3) was not harmless. If the defendant persuades
the appellate court that the complained of error
satisfies this three-prong inquiry, then the appellate
court shall vacate and remand.


We find that this analytical approach clarifies our
standard of review while adhering to the historic principles
underlying Idaho's harmless error and fundamental error
doctrines. In Rhoades v. State, this Court expressly


adopted the Teague 8  standard for determining when a
newly announced rule shall be applied retroactively in
criminal cases. 149 Idaho 130, 139, 233 P.3d 61, 70 (2010).
As this opinion announces no new rule of law, but is only
a clarification of our existing standards, Teague analysis is
inapplicable, and these clarified standards shall be applied
to all cases not yet final on direct review.


2. As Applied Here
[28]  Perry's claims of prosecutorial misconduct on


appeal fail to demonstrate a clear violation of an
unwaived constitutional right. As stated above, “where ...
the asserted error relates not to infringement upon a
constitutional right, but to violation of a rule or statute, ...
the ‘fundamental error’ doctrine is not invoked.” State v.
Kirkwood, 111 Idaho 623, 626, 726 P.2d 735, 738 (1986)
(quoting State v. Kelly, 106 Idaho 268, 277, 678 P.2d 60,
69 (Ct.App.1984)). Here Perry alleges that the prosecutor


committed misconduct in eliciting testimony from the
foster mother, foster father, and investigating officer, all
vouching for the T.P.'s credibility, and by referring to this
testimony again during closing arguments.


i The prosecutor committed misconduct.


a. Prosecutorial Misconduct in Questioning Witnesses


[29]  Perry first asserts that the prosecutor committed
misconduct by eliciting testimony from the foster
mother, foster father, and the investigating officer,
Teneyck, vouching for the girls' credibility. During direct
examination, the prosecutor asked the foster mother if
T.P. had ever been dishonest with her, the foster mother
replied that T.P. had, but only about immaterial things.
In addition, the prosecutor asked the foster father during
redirect examination whether he noticed any signs of
dishonesty on the girls' faces when they reported the
allegations against Perry, and the foster father replied that
he had not. Finally, the prosecutor asked the Teneyck
on direct examination whether he believed that T.P.
& H.P. were being truthful in their allegations against
*229  **981  Perry. Teneyck replied that he believed T.P.


was being truthful; he did not offer his opinion as to
the truthfulness of H.P. as the court sustained defense
counsel's objection to this question.


[30]  The Supreme Court of the Territory of Idaho stated
over one-hundred years ago, that a question calling “for
the opinion of one witness as to the truthfulness of
another ... is clearly an invasion of the province of the
jury, who are the judges of the credibility of witnesses.”
People v. Barnes, 2 Idaho 148, 150, 9 P. 532, 533 (1886).
Lay witnesses are not permitted to testify as to matters
of credibility. Reynolds v. State, 126 Idaho 24, 30–31, 878
P.2d 198, 204–05 (Ct.App.1994). Furthermore, we have
held that “expert testimony which does nothing but vouch
for the credibility of another witness encroaches upon
the jury's vital and exclusive function to make credibility
determinations, and therefore does not ‘assist the trier
of fact’ as required by Rule 702.” State v. Perry, 139
Idaho 520, 525, 81 P.3d 1230, 1235 (2003) (quoting U.S.
v. Charley, 189 F.3d 1251, 1267 (10th Cir.1999)). We hold
that the prosecutor committed misconduct by eliciting
vouching testimony from these witnesses. However, the
record in this case does not show the clear violation of an
unwaived constitutional right. As noted above, part of the
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inquiry in determining whether a clear violation exists is
whether the record demonstrates that the decision whether
or not to object to an error at trial was strategic. Here
there were multiple instances of the prosecutor eliciting
improper vouching testimony from witnesses, but defense
counsel chose to object only once. Where defense counsel
objected the Court sustained that objection, and harm was
avoided. It appears to be a reasonable possibility, under
the facts of this case, that defense counsel's failure to object
to the prosecutor's improper conduct in both eliciting
vouching testimony and later referencing that testimony
during closing was a strategic decision. Therefore, this
claim cannot properly be dealt with in a fundamental error
review and is more properly pursued on post-conviction
relief where additional fact-finding may be conducted to
determine the motivation for defense counsel's failure to
object.


b. Prosecutorial Misconduct in Closing Statement


[31]  Perry next asserts that four statements made by the
prosecutor during her closing argument constituted error.
First, the prosecutor said:


[The foster mother] told you that
they are regular kids, no big issues,
no problems as far as, you know,
being excessively dishonest. They
tell little untruths or they have
about things that are small. But
every child does that. You have
to look, when you're reviewing the
credibility of witness's testimony,
at their credibility. If [the foster
mother] had wanted you to believe
that these two girls were absolute
angels, she probably thinks that
they are, but if she had wanted
to bolster them in some way and
say, well, they're—they never tell an
untruth, that is what she would say.
She would say, no, they're never
untruthful. And that wouldn't be
what we know to be true in the real
world. That's not the way children
are. No children are perfect. All
children tell mistruths from time to
time. These children tell mistruths


about really incidental things, but
minor things, not of any great
accord. Writing on a wall, I don't
think, would be considered a major
lie.


Second, the prosecutor made reference to the investigating
officer's testimony, stating:


[The investigating officer] told you
that he has a lot of training
and experience in interviewing both
adults and children, what the
differences are. Stress levels of girls
or children are higher. He didn't
detect any signs that he normally
would see if he was thinking that
something was—he didn't detect any
signs of dishonesty in these girls
either.


Third, the prosecutor said:


All three witnesses [the foster
mother, the foster father, and
the officer] that they told this
to individually believed them. All
three.


Fourth and finally, the prosecutor stated:


There hasn't been any indication
here of anything from these girls but
honesty. If they had wanted to tell a
lie, then why not *230  **982  just
go all the way.... Why not if you're
going to lie.


By the time of closing argument, the prosecutor had
been warned twice by the district court about the
impropriety of eliciting vouching testimony from the
witnesses. Nevertheless, the prosecutor went on to refer to
the vouching testimony listed above. There was no excuse
for this conduct and it was clearly improper. Therefore,
the prosecutor's statements during closing argument
constitute misconduct. However, such misconduct did not
clearly violate any of Perry's constitutional rights, and it
therefore cannot constitute fundamental error.
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ii. Only one act of prosecutorial misconduct was objected
to during trial and the trial court properly sustained the
objection.
[32]  As noted above, the prosecutor committed


misconduct during her questioning of the foster mother,
foster father, and investigating officer, as well as during
her closing statement. However, defense counsel chose to
object to only one such instance of misconduct, when the
prosecutor—after establishing Officer Teneyck's training
and experience in detecting signs of deceptiveness in
interviewees—asked Teneyck whether T.P. displayed any
signs of untruthfulness during her interview. Teneyck
responded that she had not. Later, the prosecutor asked
the same question regarding H.P., but this time defense
counsel objected before Teneyck could answer. The
district court sustained counsel's objection, stating: “This
just seems to be a way of trying to vouch for the witnesses'
credibility and I think it's inadmissible. It's up to the jury to
decide whether the witnesses are credible or not.” We hold
that the prosecutor's question constituted misconduct, in
questioning a witness on the credibility of another witness,
infringing upon the province of the jury. However defense
counsel's timely objection, sustained by the trial court,
kept impermissible evidence from the jury. Therefore, no
error occurred and harmless error analysis is inapplicable.


D. Cumulative Error
In the alternative, Perry argues that the accumulation of
errors that occurred during trial, in the aggregate, were
sufficient to warrant a new trial. Perry argues that even
if this Court determined that the errors listed above are
not fundamental and/or are harmless; they still constitute
“errors” and must be considered under the cumulative
error doctrine. We disagree.


[33]  [34]  Under the doctrine of cumulative error, a
series of errors, harmless in and of themselves, may in
the aggregate show the absence of a fair trial. State v.
Martinez, 125 Idaho 445, 453, 872 P.2d 708, 716 (1994).
However, a necessary predicate to the application of
the doctrine is a finding of more than one error. See
State v. Hawkins, 131 Idaho 396, 407, 958 P.2d 22, 33
(Ct.App.1998).


In State v. Higgins, 122 Idaho 590, 836 P.2d 536 (1992),
this Court considered whether alleged errors not objected
to during trial, that were not deemed fundamental,
could be reviewed under the cumulative error doctrine.


After determining that the alleged act of prosecutorial
misconduct did not rise to the level of fundamental error,
we refused to consider the act under our cumulative error
analysis. We stated: “Because we find no error in this
case that was preserved for appeal, we conclude that the
cumulative error doctrine does not apply.” Id. at 604, 836
P.2d at 550. This Court was also faced with a similar
issue in State v. Raudebaugh, 124 Idaho 758, 864 P.2d 596
(1993). After determining that the prosecutor's acts did
not rise to the level of fundamental error, we refused to
address whether there was error. Id. at 769–70, 864 P.2d
at 607–08. As such, we did not include the defendant's
claims of prosecutorial misconduct in our cumulative
error analysis.


[35]  [36]  Thus, it is well-established that alleged errors
at trial, that are not followed by a contemporaneous
objection, will not be considered under the cumulative
error doctrine unless said errors are found to pass the
threshold analysis under our fundamental error doctrine.
Here, Perry has demonstrated no error. Where defense
counsel raised an objection to the prosecution's question
about Teneyck's opinion as to H.P.'s truthfulness the trial
court properly sustained, **983  *231  preventing the
impermissible testimony from reaching the jury. Instances
of prosecutorial misconduct that were not objected to
at trial failed our threshold inquiry for fundamental
error and are therefore not properly considered error for
purposes of cumulative error review. As such, Perry has
failed to demonstrate at least two errors, a necessary
predicate to the application of our cumulative error
doctrine.


IV. CONCLUSION


For the reasons set forth above, we hold that the
district court did not err in excluding evidence that
T.P. had lied or exaggerated about the shower spraying
incident involving H.P., which was offered to impeach
T.P.'s allegations against Perry and to impeach the
foster mother's testimony under I.R.E. 613(a), as any
minimal probative value of the evidence was substantially
outweighed by the danger of jury confusion and the
waste of trial time. In addition, we hold that the alleged
acts of prosecutorial misconduct, not followed by a
contemporaneous objection were misconduct but do not
rise to the level of fundamental error. We also hold
that the prosecutor's question to the officer regarding
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H.P.'s truthfulness, which was objected to, was properly
excluded by the trial judge and does not constitute error.
Finally, we hold that Perry failed to demonstrate that
at least two errors existed for purposes of applying
cumulative error review. Therefore, we affirm Perry's
judgment of conviction.


Chief Justice EISMANN and Justices J. JONES, W.
JONES and HORTON concur.


All Citations


150 Idaho 209, 245 P.3d 961


Footnotes
1 The foster mother's concern was documented in the Department's Narrative Summary Report, which detailed the


reporting and investigation of the 2004 incident between T.P. and H.P.


2 At the onset of the I.R.E. 412 hearing, after reading T.P.'s allegations against H.P. contained in the Department of Health
and Welfare Narrative Summary Report, defense counsel stated: “But the main incident that we're dealing with on that
I would like to inquire about is the incident with the shower head.”


3 Currently harmless error review is governed by rules of procedure at the state and federal level. Federal Rule of Criminal
Procedure 52(a) states, “Harmless Error. Any error, defect, irregularity or variance which does not affect substantial rights
must be disregarded.” Idaho Criminal Rule 52 contains identical language. (Harmless error review is also provided for
in Idaho Rule of Civil Procedure 61.)


4 [T]here may be some constitutional errors which in the setting of a particular case are so unimportant and insignificant
that they may, consistent with the Federal Constitution, be deemed harmless, not requiring the automatic reversal of
the conviction.... “The question is whether there is a reasonable possibility that the evidence complained of might have
contributed to the conviction.” Although our prior cases have indicated that there are some constitutional rights so basic
to a fair trial that their infraction can never be treated as harmless error, this statement in Fahy itself belies any belief that
all trial errors which violate the Constitution automatically call for reversal.


Chapman v. California, 386 U.S. 18, 22, 87 S.Ct. 824, 827, 17 L.Ed.2d 705, 709 (1967) (quoting Fahy v. Connecticut,
375 U.S. 85, 86–87, 84 S.Ct. 229, 230, 11 L.Ed.2d 171, 172–173 (1963)).


5 See State v. Adams, 147 Idaho 857, 216 P.3d 146 (Ct.App.2009) (where defense counsel did not try to exclude a juror
for cause, nor use a peremptory challenge to remove her, the trial court's failure to remove that juror for cause sua sponte
could not constitute fundamental error as the record failed to demonstrate that the juror would be biased against the
defendant, such that the failure to attempt to exclude that juror could not have been a strategic decision by the defense).


6 “At other times, we have defined fundamental error as ‘[a]n error that goes to the foundation or basis of a defendant's
rights,’ State v. Kenner, 121 Idaho 594, 597, 826 P.2d 1306, 1309 (1992), and an ‘error which so profoundly distorts
the trial that it produces manifest injustice and deprives the accused of his constitutional right to due process,’ State v.
Sheahan, 139 Idaho 267, 281, 77 P.3d 956, 970 (2003) [ (internal quotations omitted) ].” State v. Christiansen, 144 Idaho
463, 470, 163 P.3d 1175, 1182 (2007).


7 The defendant may still file a petition for post-conviction relief proceedings in order to ascertain whether defense counsel's
failure to object to the alleged error constituted ineffective assistance of counsel.


8 Teague v. Lane, 489 U.S. 288, 109 S.Ct. 1060, 103 L.Ed.2d 334 (1989).


End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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Opinion


ZIMMERMAN, Justice:


Livio Alphonso Ramirez appeals his conviction of one
count of aggravated robbery, a first degree felony. He
challenges his conviction on several grounds, claiming,
inter alia, that he was seized and searched in violation
of the United States and Utah *776  Constitutions, that
an eyewitness identification of him was unconstitutionally
suggestive and unreliable, that the prosecutor made
inappropriate and prejudicial remarks in his opening
statement and closing argument, and that the evidence


presented at trial was insufficient to sustain the conviction.
We vacate the conviction and remand for retrial on
grounds that in ruling on Ramirez's pretrial motion to
suppress, the trial judge failed to make adequate findings
and that absent the findings of fact and conclusions
of law required by rule 12(c) of the Utah Rules of
Criminal Procedure, it is impossible for us to determine
the lawfulness of the stop and seizure. Utah R.Crim.P.
12(c).


Shortly before one o'clock in the early morning hours
of August 13, 1987, Kathy Davis was preparing to leave
the Pizza Hut at 787 North Redwood Road, where she
was employed as manager. Her husband, John Davis, and
her brother, Gerald Wilson, had come to visit her and
accompany her home. As they left the building, they were
accosted by a man wearing a white scarf across his face
and carrying a metal pipe (“the pipe man”). He demanded
that they give him the bank bag with the day's receipts.
A brief scuffle ensued, during which the pipe man pushed
Kathy inside her car. He then ordered her to return to the
building to retrieve the bank bag. At some point in the
scuffle, Wilson attempted to grapple with the robber. The
robber hit Wilson with the pipe and then told a second
robber (“the gunman”) that if Wilson moved again, the
gunman should kill him.


This was the first indication that a second robber was
present. Wilson testified that the gunman was crouched
near the corner of the building, holding a gun. The man,
who also wore a white scarf covering most of his face,
held the gun on Wilson while Kathy and John went back
into the building and brought the bank bag out to the
robbers. Both robbers then fled. The victims reported
the robbery to the police, who responded within a few
minutes. The victims described the robbers to the police,
but the descriptions were somewhat conflicting.


A short time after the robbery, police officer Merrill Stuck
was driving a marked police car northbound near 600
North and 1940 West. Officer Stuck had the headlights
and radio turned off. He had not heard about the Pizza
Hut robbery. As the darkened police car approached the
intersection at 600 North, the officer saw two men walking
south toward him. As the officer's car neared the two
men, one ran east and disappeared from sight, while the
other continued walking south. Officer Stuck turned on
his radio and made a call, stating that he was going to
stop someone and “shake them down.” He then continued
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north to the intersection and stopped the man who had not
run away, Livio Ramirez. Officer Stuck had not received
any bulletins regarding the robbery or any other crimes
that night, and he testified that Ramirez had done nothing
to cause him to believe that Ramirez had committed a
crime.


Testimony about what happened next conflicts. Ramirez
testified that Stuck emerged from his car with his hand on
his gun and said, “Hold it.” Ramirez testified that Stuck
then handcuffed him. At that point, a second officer,
Robert Rackley, arrived.


Officer Stuck's testimony differed from Ramirez's
testimony in several important aspects. Stuck's testimony
at trial also contradicted his own testimony at the
suppression hearing. At the suppression hearing, Stuck
testified that when he encountered Ramirez, he only asked
for identification, inquired why the other man had run
away, and asked where Ramirez had been that night.
Stuck testified that he did nothing to restrain Ramirez,
but he also testified that it was “entirely possible” that
he had ordered Ramirez to hold his hands up when
first approaching him. Stuck said that after asking the
question, he backed Ramirez up against a chain link fence.
The record is unclear as to the degree to which Ramirez


was physically constrained at that point. 1  Stuck testified
that Officer Rackley *777  arrived shortly thereafter.
Stuck's testimony at trial was essentially the same as at the
suppression hearing, except that he further testified that
he had searched Ramirez by patting him down prior to
Rackley's arrival.


Rackley arrived a few minutes after Stuck stopped
Ramirez. Rackley had heard Stuck's call about stopping
a pedestrian. He also had received a bulletin about the
Pizza Hut robbery, including descriptions of the robbers.
Upon arriving, Rackley informed Stuck about the robbery
and told him that Ramirez matched the description of
a robbery suspect. Officers Rackley and Stuck searched
Ramirez, and then Rackley handcuffed Ramirez to the
fence by placing a second set of handcuffs through the
fence and attaching them to the handcuffs Ramirez was
wearing.


In the meantime, other police officers had been talking to
the robbery victims at Pizza Hut. When word came over
the radio that Stuck and Rackley had detained a suspect,
the police drove Kathy Davis, John Davis, and Gerald


Wilson to where Ramirez was detained to determine
whether they could identify him as one of the robbers.
When testifying later, the witnesses were confused as to
the order in which they were taken to identify Ramirez
and which of them were transported to the scene together.
It is also unclear from the record exactly what the police
told the witnesses about the person they were about to
see, beyond a statement to the effect that the officers had
found someone who matched the description of one of the
robbers.


The identification showup then occurred under the
following circumstances: It was approximately one o'clock
in the morning. Ramirez, a dark-complexioned Apache
Indian, was handcuffed to a chain link fence. He was
the only suspect present and was surrounded by police
officers. The police turned the headlights and spotlights
from the police cars on Ramirez to provide enough light.
The witnesses viewed Ramirez by looking at him from
the back seat of a police car. Of the three witnesses, only
Wilson identified Ramirez as the masked man with the
gun; the other two witnesses were unable to identify him as
one of the robbers. Following the identification, Ramirez
was placed under arrest and was charged with the robbery.


Prior to trial, the defense moved to suppress the
out-of-court and in-court identifications by Wilson
on grounds that the initial identification procedure
gave rise to a substantial likelihood of irreparable
misidentification and that the initial identification tainted
subsequent identifications. Ramirez also moved to
suppress all evidence seized from him, on grounds that
the seizure violated his rights under the federal and
state constitutions. The trial court denied the motion to
suppress the identification, but took under advisement the
motion to suppress based on unlawful stop and seizure.
The trial judge never explicitly ruled on this pretrial
motion.


At trial, Wilson appeared and identified Ramirez as the
gunman. The defense entered continuing objections to
the admission of evidence based on claims of illegal
stop and seizure and suggestive identification procedures.
Following Ramirez's conviction, the defense moved for
a new trial, renewing its objections to the stop and
seizure and to the identification and also objecting to the
prosecution's opening statement and closing argument.
The trial court denied the motion on grounds that the
pretrial motion to suppress was properly denied and that
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the prosecutor's statements, though inaccurate, were not
of such magnitude as to mislead the jury.


As noted, the record before us does not include an explicit
ruling on the lawfulness of the stop and seizure. The trial
court's minute entry denying the motion for a new trial
reaffirms the court's earlier ruling refusing to suppress
the evidence. The earlier ruling, however, does not state
clearly whether the refusal to suppress is based only on a
determination that the *778  identification procedure was
lawful or also on an unrecorded ruling on the lawfulness
of the stop and seizure.


Ramirez raises several issues on appeal. First, he claims
that the introduction of the eyewitness identification
violated his right to due process of law under article I,
section 7 of the Utah Constitution and the fourteenth
amendment to the United States Constitution because the
identification was unreliable. Second, he claims that the
stop violated article I, section 14 of the Utah Constitution
and the fourth and fourteenth amendments to the United
States Constitution because Officer Stuck did not have an
articulable reason for making the stop. Third, he claims
that the prosecutor's comments in his opening statement
and closing argument prejudiced his right to a fair trial.
Finally, he contends that the evidence presented at trial
was insufficient to support a verdict of guilty.


We begin with the identification issue. Article I, section
7 of the Utah Constitution provides, “No person shall be
deprived of life, liberty or property, without due process
of law.” Utah Const. art. I, § 7. Ramirez contends that
he was denied due process when the prosecution was
permitted to introduce the identification of him as the
gunman. He argues that the circumstances surrounding
the identification rendered it fatally unreliable.


Because our decision on this issue breaks new ground
under the Utah Constitution, it seems appropriate to give
a broad overview of the law surrounding the admission
of eyewitness identifications. Of central importance is the
burden that rests on the prosecution and the distinction
between the role of the judge, as the arbiter of the
constitutional admissibility of an identification, and the
role of the jury, as the ultimate finder of fact. A failure to
keep this burden and this distinction in mind can fatally
flaw any conviction obtained through the admissibility of
an eyewitness identification.


[1]  [2]  [3]  The parts played by the prosecution,
the judge, and the jury with respect to identification
evidence is analogous to the parts these parties play
when confession evidence is at issue. The burden of
demonstrating the admissibility of the proffered evidence
is on the prosecution. It must lay a foundation upon
which the trial court can make any necessary preliminary
factual findings and reach any necessary legal conclusions.
See, e.g., State v. Carter, 776 P.2d 886, 890 (Utah 1989);
State v. Bishop, 753 P.2d 439, 463 (Utah 1988); State v.
Wright, 745 P.2d 447, 451 (Utah 1987). The defendant
is then entitled to a determination by the court of the
evidence's constitutional admissibility. See Bishop, 753
P.2d at 463. If the court finds the evidence admissible,
it may be presented to the jury. See State v. Branch,
743 P.2d 1187, 1189–90 (Utah 1987). In determining
admissibility, the trial court will be required to resolve
certain factual issues. Many of these same factual issues
will be pertinent to the jury's determination as to whether
to credit the admitted evidence. For example, in admitting
the challenged evidence, the trial court may have to decide
whether the defendant or a police officer is to be believed
regarding the circumstances surrounding a confession or
an eyewitness identification. Yet that issue will have to be
decided anew by the jury when the evidence is considered.
Id.


Potential for role confusion and for erosion of
constitutional guarantees inheres in this overlap of
responsibility of judge and jury to determine the same
issue. Because the jury is not bound by the judge's
preliminary factual determination made in ruling on
admissibility, the trial court may be tempted to abdicate
its charge as gatekeeper to carefully scrutinize proffered
evidence for constitutional defects and may simply
admit the evidence, leaving all questions pertinent to its
reliability to the jury. But courts cannot properly sidestep
their responsibility to perform the required constitutional
admissibility analysis. To do so would leave protection
of constitutional rights to the whim of a jury and would
abandon the courts' responsibility to apply the law. Cf.
State v. Rimmasch, 775 P.2d 388, 397–99 (Utah 1989)
(discussing need for threshold reliability examination by
trial court prior to admission of scientific *779  evidence,
even though jury will ultimately determine weight).
The danger of such an abdication of responsibility
is particularly serious where the admissibility of an
eyewitness identification is concerned because of the
probability that such evidence even though thoroughly



http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTCNART1S7&originatingDoc=I784036edf5aa11d9b386b232635db992&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTCNART1S7&originatingDoc=I784036edf5aa11d9b386b232635db992&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTCNART1S14&originatingDoc=I784036edf5aa11d9b386b232635db992&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTCNART1S7&originatingDoc=I784036edf5aa11d9b386b232635db992&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTCNART1S7&originatingDoc=I784036edf5aa11d9b386b232635db992&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTCNART1S7&originatingDoc=I784036edf5aa11d9b386b232635db992&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1989079683&pubNum=661&originatingDoc=I784036edf5aa11d9b386b232635db992&refType=RP&fi=co_pp_sp_661_890&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_661_890

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988028279&pubNum=661&originatingDoc=I784036edf5aa11d9b386b232635db992&refType=RP&fi=co_pp_sp_661_463&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_661_463

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1987075019&pubNum=661&originatingDoc=I784036edf5aa11d9b386b232635db992&refType=RP&fi=co_pp_sp_661_451&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_661_451

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1987075019&pubNum=661&originatingDoc=I784036edf5aa11d9b386b232635db992&refType=RP&fi=co_pp_sp_661_451&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_661_451

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988028279&pubNum=661&originatingDoc=I784036edf5aa11d9b386b232635db992&refType=RP&fi=co_pp_sp_661_463&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_661_463

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988028279&pubNum=661&originatingDoc=I784036edf5aa11d9b386b232635db992&refType=RP&fi=co_pp_sp_661_463&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_661_463

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1987115743&pubNum=661&originatingDoc=I784036edf5aa11d9b386b232635db992&refType=RP&fi=co_pp_sp_661_1189&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_661_1189

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1987115743&pubNum=661&originatingDoc=I784036edf5aa11d9b386b232635db992&refType=RP&fi=co_pp_sp_661_1189&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_661_1189

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1989079687&pubNum=661&originatingDoc=I784036edf5aa11d9b386b232635db992&refType=RP&fi=co_pp_sp_661_397&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_661_397





State v. Ramirez, 817 P.2d 774 (1991)


 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 4


discredited has a powerful effect on a jury. See State v.
Long, 721 P.2d 483, 490 (Utah 1986).


[4]  We turn now to an explanation of the analytical
model to be used by a trial court in determining
the admissibility of arguably suggestive eyewitness
identifications under article I, section 7, the Utah due
process provision. Under the federal constitution, the
basic due process issue is whether the identification is
sufficiently reliable to be admitted in evidence. See Neil
v. Biggers, 409 U.S. 188, 198–99, 93 S.Ct. 375, 381–82,
34 L.Ed.2d 401 (1972); State v. Thamer, 777 P.2d 432,
435 (Utah 1989); State v. Wulffenstein, 657 P.2d 289,
291–92 (Utah 1982), cert. denied, 460 U.S. 1044, 103
S.Ct. 1443, 75 L.Ed.2d 799 (1983). Until our decision
in State v. Long, 721 P.2d 483 (Utah 1986), we had
never suggested that the standard under article I, section
7 of the Utah Constitution for determining whether
an identification was admissible might diverge from the
federal. In no instance had we undertaken a separate
constitutional analysis. Our cases had simply applied the
federal analytical model for determining the reliability,
and hence the admissibility of the identification as that
model had developed in the line of cases beginning with
Stovall v. Denno, 388 U.S. 293, 87 S.Ct. 1967, 18 L.Ed.2d
1199 (1967), and continuing through Neil v. Biggers,
409 U.S. 188, 93 S.Ct. 375, 34 L.Ed.2d 401 (1972). See
Wulffenstein, 657 P.2d at 291–92; State v. Malmrose, 649
P.2d 56, 59 (Utah 1982); State v. McCumber, 622 P.2d 353,
357 (Utah 1980).


A necessary prelude to describing the state standard that
emerges from Long is a discussion of the contrasting
federal due process standard. The federal constitutional
standard requires that the trial court, when confronted
with an issue of the admissibility of an eyewitness
identification, must preliminarily determine whether the
identification is sufficiently reliable that its admission and
consideration by the jury will not deny the defendant
due process. In making that determination, the court
is to consider “all the circumstances” surrounding the
identification and appraise those circumstances in light
of five factors which were identified by the United States
Supreme Court in Biggers as important to a determination
of the reliability of an identification. Biggers, 409 U.S. at
199, 93 S.Ct. at 382. These factors are


the opportunity of the witness
to view the criminal at the time
of the crime, the witness' degree


of attention, the accuracy of the
witness' prior description of the
criminal, the level of certainty
demonstrated by the witness at the
confrontation, and the length of
time between the crime and the
confrontation.


Id.; see also Thamer, 777 P.2d at 436; Wulffenstein, 657
P.2d at 291–92; Malmrose, 649 P.2d at 59; McCumber,
622 P.2d at 357. If, after performing this analysis, the
identification is found to be unreliable, it is not to be
admitted. See Biggers, 409 U.S. at 201, 93 S.Ct. at 383;
Foster v. California, 394 U.S. 440, 443, 89 S.Ct. 1127,
1128–29, 22 L.Ed.2d 402 (1969); Malmrose, 649 P.2d at 59.


In Long, we were presented with the question of the
reliability of eyewitness identifications in the context of
a claim that an instruction cautioning the jury about
the fallibility of such identifications was required where
the accuracy of an identification was at issue. Long's
disposition of this claim laid the foundation for a separate
Utah constitutional due process analysis of the reliability
of eyewitness identifications.


To answer the cautionary instruction claims presented in
Long, we reviewed the scientific literature and concluded
that it “is replete with empirical studies documenting the
unreliability of eyewitness identification.” Long, 721 P.2d
at 488 (citations omitted). We further noted:


Although research has convincingly
demonstrated the weaknesses
inherent in eyewitness identification,
jurors are, for the most part,
unaware of these problems. *780
People simply do not accurately
understand the deleterious effects
that certain variables can have
on the accuracy of the memory
processes of an honest eyewitness.
Moreover, the common knowledge
that people do possess often runs
contrary to documented research
findings.


Id. at 490 (citations omitted). This led us to comment that
“[p]erhaps it is precisely because jurors do not appreciate
the fallibility of eyewitness testimony that they give such
testimony great weight.” Id.
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We next observed that in this area, courts and lawyers tend
to “ignore the teachings of other disciplines, especially
when they contradict long-accepted legal notions.” Id.
at 491. As an example of such a “lag between the
assumptions embodied in the law and the findings of other
disciplines,” we cited the Supreme Court's listing in Neil
v. Biggers, 409 U.S. at 199, 93 S.Ct. at 382, of the five
factors by which a court is to evaluate the reliability of an
eyewitness identification for federal due process purposes.
Long, 721 P.2d at 491. We noted that “several of the
criteria listed by the Court are based on assumptions that
are flatly contradicted by well-respected and essentially
unchallenged empirical studies.” Id. We then stated that
“in the area of eyewitness identification, the time has come
for a more empirically sound approach.” Id. Although
the empirical research might justify excluding all such
evidence, we rejected such a step as impracticable. Id. at
492.


We did conclude, however, that if requested, a
cautionary instruction about the weaknesses of eyewitness
identification must be given whenever such an
identification is “a central issue in a case.” Id. The
guidelines articulated in Long for such an instruction
hewed to the teachings of the empirical research and
diverged from the criteria listed in Biggers in several
significant respects, which will be discussed in detail
below. Pertinent to the Utah constitutional claims raised
in the present case, we then observed:


Given the great weight jurors are
likely to give eyewitness testimony,
and the deep and generally
unperceived flaws in it, to convict a
defendant on such evidence without
advising the jury of the factors that
should be considered in evaluating it
could well deny the defendant due
process of law under article I, section
7 of the Utah Constitution.


Id. (emphasis added).


Turning to the present case, although the holding in
Long was not squarely based on the state constitution,
that case effectively committed us to an analytic course
that diverges somewhat from that in federal case law
regarding the admissibility of eyewitness identifications.
Long teaches that we do not agree entirely with the


Biggers listing of the relevant criteria for determining
the reliability of eyewitness identifications and that we
find some of those criteria to be scientifically unsound.
Long committed us to the proposition that a jury
should consider different criteria than those set out in
Biggers when determining the reliability of eyewitness
identifications. We are bound to apply those same criteria
when the admission of that same evidence is contested on
reliability grounds under the due process clause of article
I, section 7.


[5]  We therefore hold that for purposes of determining
the due process reliability of eyewitness identifications
under article I, section 7, we will not limit ourselves to
an analytical model that merely copies the federal. We
will require an in-depth appraisal of the identification's
reliability along the lines laid out by Long. We judge
this to be a more appropriate approach. See Utah Const.
art. I, § 7. Since this approach departs from federal case
law only to the degree that we find the federal analytical
model scientifically unsupported, we have no doubt that
the more empirically based approach of Long will allow a
court to consider fully “the totality of the circumstances”
surrounding the identification, as required by Biggers and
its progeny, or that the resulting reliability determination
will meet or exceed in rigor the federal standard as
expressed in Biggers and Stovall. Biggers, 409 U.S. at 199,
93 S.Ct. at 382; Stovall, 388 U.S. at 302, 87 S.Ct. at 1972.


*781  The analytical model to be followed under article
I, section 7 of the Utah Constitution is structured around
the criteria discussed in Long. The ultimate question
to be determined is whether, under the totality of the
circumstances, the identification was reliable. In Long, we
gave the following listing of the pertinent factors by which
reliability must be determined:


(1) [T]he opportunity of the witness
to view the actor during the
event; (2) the witness's degree
of attention to the actor at
the time of the event; (3) the
witness's capacity to observe the
event, including his or her physical
and mental acuity; (4) whether
the witness's identification was
made spontaneously and remained
consistent thereafter, or whether it
was the product of suggestion; and
(5) the nature of the event being
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observed and the likelihood that the
witness would perceive, remember
and relate it correctly. This last area
includes such factors as whether the
event was an ordinary one in the
mind of the observer during the time
it was observed, and whether the
race of the actor was the same as the
observer's.


Long, 721 P.2d at 493. 2


Although the factors enumerated in Long are generally
comparable to the Biggers factors, they more precisely
define the focus of the relevant inquiry. In several respects,
the Long factors differ from those of Biggers. In Biggers,
the Court listed as a factor “the level of certainty
demonstrated by the witness at the confrontation.”
Biggers, 409 U.S. at 199, 93 S.Ct. at 382. In Long,
we criticized this factor and essentially rejected it as an
indicator of an identification's reliability. Long, 721 P.2d
at 490. Also, suggestibility is included in the fourth Long
factor, with no comparable emphasis given to this element
by Biggers. Id. at 493; see also id. at 493 n. 7 (Telfaire
jury instruction); id. at 494 n. 8 (proposed Long jury
instruction).


[6]  [7]  Before applying the foregoing due process
analysis to the specific facts of this case, we address the
applicable standard of review. The standard by which
we review a trial court's decision to admit evidence
of an eyewitness identification is essentially the same
as that applicable to a trial court decision to admit a
confession. Our task is to review the record evidence and
determine from the totality of the circumstances whether
the admission of the identification is consistent with the


due process guarantees of article I, section 7. 3  *782  See
State v. Thamer, 777 P.2d 432, 435 (Utah 1989) (federal
constitutional analysis); State v. Wulffenstein, 657 P.2d
289, 291 (Utah 1982) (federal constitutional analysis); cf.
State v. Carter, 776 P.2d 886, 890 (Utah 1989); Bishop,
753 P.2d at 464. In the present case, the trial court's
decision to admit evidence of the identification was based
on its evaluation of the disputed facts as presented by the
parties and its application of the law to those facts. In
reviewing the trial court's decision to admit, we defer to
the trial court's fact-finding role by viewing the facts in
the light most favorable to the trial court's decision to
admit and by reversing its factual findings only if they


are against the clear weight of the evidence. See Utah
R.Civ.P. 52(a) (made applicable to criminal trials by Utah
R.Crim.P. 26(7)); State v. Walker, 743 P.2d 191, 192–93
(Utah 1987); see also Grayson Roper Ltd. Partnership v.
Finlinson, 782 P.2d 467, 470 (Utah 1989). On the other
hand, whether these facts are sufficient to demonstrate
reliability is a question of law, which we review for
correctness. Mountain Fuel Supply Co. v. Salt Lake City
Corp., 752 P.2d 884, 887 (Utah 1988); Scharf v. BMG
Corp., 700 P.2d 1068, 1070 (Utah 1985); cf. Margulies
v. Upchurch, 696 P.2d 1195, 1200 (Utah 1985) (mixed
questions of fact and law do not require deference given
findings of pure fact).


[8]  We now consider the decision to admit the
identification evidence in this case. The first factor
to be considered in determining the reliability of the
identification is the opportunity of the witness to view
the actor during the event. See Long, 721 P.2d at 493.
Here, pertinent circumstances include the length of time
the witness viewed the actor; the distance between the
witness and the actor; whether the witness could view
the actor's face; the lighting or lack of it; whether there
were distracting noises or activity during the observation;
and any other circumstances affecting the witness's
opportunity to observe the actor. See id. at 494 n. 8.


In the present case, we find that statements by Wilson
about the length of time he viewed the gunman varied
from a “few seconds” or “a second” to “a minute” or
longer. Wilson testified that the distance between himself
and the gunman was about “ten feet,” although testimony
from another witness indicated that the distance was
up to thirty feet. The three witnesses testified that the
gunman was crouched near the end of the building,
wearing a mask over the lower part of his face. None
of the witnesses, including Wilson, were able to see his
face during the robbery. Wilson testified that he could not
see the gunman's eyes clearly but he “could see enough
to know” and that the gunman had small eyes. Wilson
testified at one time that there were no obstructions
between him and the gunman and at another time that the
pipe man was between him and the gunman. Wilson and
the other *783  witnesses generally described the lighting
as good, but on occasion, they described it as poor and
stated that the gunman was in a shadowy area.


The second reliability factor is Wilson's degree of attention
to the gunman. Id. at 493. Wilson was fully aware that
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a robbery was taking place. Even though the pipe man
was still threatening and swinging the pipe at Wilson
after Wilson saw the gunman, Wilson testified at the
preliminary hearing that he did not look at the pipe
man. Although at the time of the robbery Wilson's
description of the pipe man was much more detailed than
his description of the gunman, Wilson testified at trial that
he stared at the gunman, trying to get a good description,
and that he did not see the pipe man as clearly as he saw
the gunman.


The third reliability factor is whether the witness had
the capacity to observe the actor during the event. Id.
Here, relevant circumstances include whether the witness's
capacity to observe was impaired by stress or fright at the
time of the observation, by personal motivations, biases,
or prejudices, by uncorrected visual defects, or by fatigue,
injury, drugs, or alcohol. See id. at 494 n. 8.


In the present case, Wilson struggled with the pipe man,
who hit Wilson in the stomach with the pipe once and
nearly hit him a second time. Wilson was then threatened
by a masked robber who was pointing a pistol at him;
at the same time, the pipe man was still threatening to
hit him with the pipe. Although the record does not
describe the stress or fright that Wilson experienced, under
the circumstances it is reasonable to assume that Wilson
experienced a heightened degree of stress. We have no
basis in the record to know whether Wilson acted under
any personal motivations, biases, or prejudices. Wilson
described his eyesight as good with his glasses. Aside from
the late hour and the injury from the pipe blow, there is
nothing in the record to indicate that Wilson was impaired
by fatigue, injury, drugs, or alcohol.


The fourth reliability factor is whether the witness's
identification was made spontaneously and remained
consistent thereafter or whether it was a product of
suggestion. Id. at 493. Here, relevant circumstances
include the length of time that passed between the witness's
observation at the time of the event and the identification
of defendant; the witness's mental capacity and state
of mind at the time of the identification; the witness's
exposure to opinions, descriptions, identifications, or
other information from other sources; instances when
the witness or other eyewitnesses to the event failed
to identify defendant; instances when the witness or
other eyewitnesses gave a description of the actor that
is inconsistent with defendant; and the circumstances


under which defendant was presented to the witness for
identification. See id. at 494 n. 8.


The identification took place from thirty minutes to an
hour after the crime, so the elapsed time was minimal.
Aside from the normal agitation that would result
from being robbed, nothing in the record indicates that
Wilson's mental capacity and state of mind influenced his
identification of Ramirez. At the time of the identification,
Wilson was aware that at least one of the other two victims
of the robbery had not identified Ramirez, but he was
not otherwise exposed to other identifications or opinions.
Neither of the other two victims of the robbery, including
Davis, who initially gave an equally detailed description
of the gunman to the police, identified Ramirez as the
gunman.


With regard to the consistency of the descriptions given
by the witnesses, it is evident that the descriptions are
somewhat confused. Wilson described the gunman as a
male Mexican, five feet nine inches to six feet tall, wearing
a blue sweater and Levi's, with a white scarf around the
lower part of his face. He described the pipe man in more
detail: male Mexican, twenty-one to twenty-two years old,
five feet seven inches to five feet eight inches tall, 155 to 160
pounds, shaggy brown hair, brown eyes, wearing a blue
sweater and Levi's and a white scarf over the lower part of
his face, one front tooth missing, and a bald *784  spot
on the side of his head. John Davis described the gunman
as eighteen to nineteen years old, five feet six inches tall,
slender, brown eyes, and wearing a red and white cap.
Davis also described the pipe man in more detail: eighteen
to nineteen years old, slender, short dark hair, brown eyes,
and wearing a white bandana and a red and white baseball
cap. Davis did not describe the clothing of either robber.
At the time of his arrest, Ramirez was wearing Levi's, a
blue sweatshirt with paint spattered on the front but which
may have been worn inside out, and a brown baseball cap.
Ramirez also had readily visible tattoos on his arms. At
the suppression hearing, Wilson stated positively that the
gunman wore no hat, although he testified at trial that he
was not sure whether the gunman wore a hat. Wilson did
not mention any tattoos at the time of the robbery or at the
suppression hearing but at trial, for the first time, asserted
that he had seen tattoos on the gunman.


Finally, and most critically for purposes of this
case, we address suggestibility, “whether the witness's
identification was ... the product of suggestion.” Long, 721
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P.2d at 493; see also id. at 494 n. 8; Wulffenstein, 657 P.2d
at 291–92; Malmrose, 649 P.2d at 59; McCumber, 622 P.2d
at 357. The identification took place on the street in the
middle of the night. Ramirez, with dark complexion and
long hair, was the only person at the showup who was
not a police officer. He stood with his hands cuffed to a
chain link fence behind his back. The headlights of several
police cars were trained on him. The witnesses viewed
him from the back seat of a police car. And while the
remarks of the police officers prior to the showup were to
the effect that they had apprehended someone who fit the
description of one of the robbers may not of themselves be
unnecessarily suggestive, they must be considered as part
of the circumstances surrounding the identification.


Having considered all the factors, we find this to be an
extremely close case. The blatant suggestiveness of the
showup is troublesome and is compounded because none
of the witnesses, including Wilson, ever saw the full face
of the gunman. Furthermore, Wilson claimed to have
identified Ramirez principally by his eyes, the only part
of the gunman's face that any of the witnesses could have
seen, but gave contradictory testimony about whether
the gunman wore a hat, which would seem to affect a
witness's view of the gunman's eyes. The differences in
racial characteristics between Wilson and Ramirez raise
additional questions about the identification, although
because the identification was based principally on the
eyes, physical size, and clothing, these racial factors may
have been of relatively little importance.


The trial court apparently resolved the contradictions in
the testimony in Wilson's favor and was persuaded that
Wilson observed the gunman closely enough, including
his eyes and clothing, to identify him less than an hour
after the robbery. Considering the facts in the light
most favorable to the trial court's decision and giving
due deference to the trial judge's ability to appraise
demeanor evidence, we cannot say that Wilson's testimony
is legally insufficient when considered in light of the
other circumstances to warrant a preliminary finding of
reliability and, therefore, admissibility. This leads to the
conclusion that the trial court did not err by admitting
the identification in violation of Ramirez's right to due
process of law under article I, section 7 of the Utah
Constitution.


Having found no violation of article I, section 7, we
address the question of whether the trial court's admission


of the identification denied Ramirez his due process rights
under the fourteenth amendment to the United States
Constitution. This requires little analysis. As noted above,
we think that our article I, section 7 analysis is certainly as
stringent as, if not more stringent than, the federal analysis
required by Biggers. Therefore, because we have found
article I, section 7 satisfied, we see no need to perform a
separate Biggers federal analysis. Cf. Blue Cross & Blue
Shield of Utah v. State, 779 P.2d 634, 637 (Utah 1989);
Mountain Fuel Supply Co., 752 P.2d at 890; Malan v.
Lewis, 693 P.2d 661, 670 (Utah 1984).


*785  We next consider Ramirez's argument that Officer
Stuck violated his rights under the fourth and fourteenth
amendments to the United States Constitution and article
I, section 14 of the Utah Constitution by stopping him and
detaining him for a search and interrogation. U.S. Const.
amends. IV, XIV, § 1; Utah Const. art. I, § 14. Ramirez
contends that the seizure was illegal because Officer
Stuck did not have an objective articulable suspicion that
Ramirez had committed a crime, as required by Terry v.
Ohio, 392 U.S. 1, 88 S.Ct. 1868, 20 L.Ed.2d 889 (1968), and
its progeny. The State argues that the fourth amendment
was not violated either because the officers' conduct did
not rise to the level of a search or seizure but was a
voluntary encounter between a citizen and the police
or because the search or seizure was permissible as an
investigation supported by a reasonable suspicion.


The parties have not argued for a separate analysis
under article I, section 14 of the Utah Constitution, and
therefore, we address the issue only under the federal
constitution. See State v. Fulton, 742 P.2d 1208, 1211
n. 2 (Utah 1987), cert. denied, 484 U.S. 1044, 108 S.Ct.
777, 98 L.Ed.2d 864 (1988); State v. Earl, 716 P.2d 803,
805–06 (Utah 1986). However, that is not to suggest
that a separate state constitutional analysis might not be
appropriate. See State v. Larocco, 794 P.2d 460, 469–71
(Utah 1990).


[9]  The federal analytical framework for determining
whether a search and seizure is constitutionally
permissible derives from Terry v. Ohio, 392 U.S. 1, 88
S.Ct. 1868, 20 L.Ed.2d 889 (1968). See also Brown v.
Texas, 443 U.S. 47, 51, 99 S.Ct. 2637, 2640–41, 61 L.Ed.2d
357 (1979). In Terry, the Supreme Court held that the
police may approach and temporarily detain a citizen if
they can “point to specific and articulable facts which,
taken together with rational inferences from those facts,
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reasonably warrant that intrusion.” Terry, 392 U.S. at 21,
88 S.Ct. at 1880. The analysis that emerges from Terry
and its progeny revolves around two closely interrelated
analytical components: first, the specific and articulable
facts that justified the action, and second, the scope of the
interference. Id. at 19–20, 88 S.Ct. at 1878–79.


Before one needs to address either of the Terry elements,
however, one must determine as a threshold matter
whether the encounter rises to the level of an encounter
that is cognizable by the fourth amendment, i.e., whether it
is a search or seizure, or merely a casual encounter between
a police officer and a citizen. Such a casual encounter may
even include some questioning. INS v. Delgado, 466 U.S.
210, 216, 104 S.Ct. 1758, 1762, 80 L.Ed.2d 247 (1984);
see State v. Deitman, 739 P.2d 616, 618 (Utah 1987)
(police officer justified in asking for identification and
explanation of presence in area, and evidence recovered as


a result of defendant's voluntary responses admissible). 4


But “if the person refuses to answer and the police take
additional steps ... to obtain an answer, then the Fourth
Amendment imposes some minimal level of objective
justification to validate the detention or seizure.” Id. at
216–17, 104 S.Ct. at 1763. It is only at this point that Terry
's fourth amendment analysis comes into play.


In discussing the first element of Terry, what constitutes
reasonable and articulable facts, the Supreme Court
has said that “a person's mere propinquity to others
independently suspected of criminal activity does not,
without more, give rise to probable cause to search that
person.” *786  Ybarra v. Illinois, 444 U.S. 85, 91, 100
S.Ct. 338, 342, 62 L.Ed.2d 238 (1979) (citations omitted);
see also Wilson v. Superior Court of Los Angeles County, 34
Cal.3d 777, 195 Cal.Rptr. 671, 670 P.2d 325, 334 (1983).


[10]  With regard to the second component, the scope of
the intrusion, the Supreme Court has established that if “a
person has been ‘seized’ within the meaning of the Fourth
Amendment[, i.e.,] if, in view of all of the circumstances
surrounding the incident, a reasonable person would have
believed that he was not free to leave,” then that seizure
must have been premised on specific and articulable facts,
together with rational inferences from those facts, which
warrant the intrusion. United States v. Mendenhall, 446
U.S. 544, 554, 100 S.Ct. 1870, 1877, 64 L.Ed.2d 497 (1980)
(footnote omitted); Florida v. Royer, 460 U.S. 491, 502,
103 S.Ct. 1319, 1326–27, 75 L.Ed.2d 229 (1983); see 3 W.
LaFave, Search and Seizure § 9.2(h) (2d ed.1987). Seizure


may be implemented by either “physical force or a show of
authority.” Mendenhall, 446 U.S. at 553, 100 S.Ct. at 1877.
The test for when the seizure occurred is objective and
depends on when the person reasonably feels detained, not
on when the police officer thinks the person is no longer
free to leave. See United States v. Hall, 421 F.2d 540, 544
(2d Cir.1969), cert. denied, 397 U.S. 990, 90 S.Ct. 1123, 25
L.Ed.2d 398 (1970); 3 W. LaFave at § 9.2(h).


[11]  We further note that in considering the lawfulness
of the stop and the seizure and search, the trial court
should regard with caution any claim that the suspect
“consented.” The realities of interactions between private
citizens and the police are such that “consent” is often
merely a fiction, particularly when it results from illegal
police conduct. See State v. Arroyo, 796 P.2d 684, 689–90
(Utah 1990); 3 W. LaFave at § 9.2(h).


Our cases applying the federal fourth amendment
standard for determining whether a seizure has occurred
and was constitutionally justified have followed the
Terry and Mendenhall–Royer analysis. See, e.g., State v.
Schlosser, 774 P.2d 1132, 1135 (Utah 1989) (traffic stop);
State v. Mendoza, 748 P.2d 181, 182–83 (Utah 1987)
(traffic stop); State v. Christensen, 676 P.2d 408, 412 (Utah
1984) (detention without search); State v. Whittenback,


621 P.2d 103, 105 (Utah 1980) (search of person and car). 5


[12]  If a seizure occurs and the police are unable to
point to the specific and articulable facts that justified
that seizure, the seizure violates the fourth amendment
of the United States Constitution, and evidence obtained
as a result of the illegal seizure must be excluded. Terry,
392 U.S. at 15, 88 S.Ct. at 1876–77. The exclusionary
rule applies not only to evidence obtained directly as a
result of the illegal seizure, but also to evidence obtained
by exploitation of the illegality, unless the evidence was
obtained by means “ ‘sufficiently distinguishable to be
purged of the primary taint.’ ” Wong Sun v. United States,
371 U.S. 471, 488, 83 S.Ct. 407, 417–18, 9 L.Ed.2d 441
(1963) (quoting Maguire, Evidence of Guilt 221 (1956));
Arroyo, 796 P.2d at 690 (quoting Wong Sun, 371 U.S. at
488, 83 S.Ct. at 417–18). Because Wilson's identification
of Ramirez was a direct result of the seizure of Ramirez,
it and other evidence obtained through exploitation of the
seizure must be suppressed if the seizure was illegal.


[13]  In this case, the trial court continued the pretrial
and trial motions to suppress the evidence obtained as
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a result of the seizure. The record contains no express
ruling on this claim. As noted earlier in this opinion, at
the conclusion of trial, after conviction, the court denied a
new trial motion that was based in part upon a renewal of
the claim of an unlawful stop  *787  and seizure. But the
record contains no explicit ruling on the earlier motions
made on the same ground. It appears that rather than
ruling on the earlier motions to suppress, the trial judge
simply refrained from passing on the issue and let the
evidence resulting from the stop and seizure go to the
jury. The effect was the same as a denial of the motion,
but a denial without the active participation of the court.
As discussed earlier in this opinion, when the issue is
raised, the trial court bears the responsibility to resolve
preliminary constitutional issues as to the admissibility of
evidence, and it cannot abdicate this responsibility by de
facto leaving the question to the jury. That seems to be
what occurred here.


The failure of the court to timely and explicitly
address the pretrial motion presents us with a difficult
problem. Disposition of the motion required that the
court preliminarily resolve a number of conflicts in the
testimony of Officers Stuck and Rackley and between
the testimony of Ramirez and Stuck before it could
have a factual foundation for considering whether a
constitutional seizure occurred and, if so, whether it was
lawful. See generally INS v. Delgado, 466 U.S. at 216–17,
104 S.Ct. at 1762–63. Under rule 12(c) of the Utah Rules
of Criminal Procedure, the resolution of such factual
questions is supposed to be made by record findings. “A
motion made before trial shall be determined before trial
unless the court for good cause orders that the ruling be
deferred for later determination. Where factual issues are
involved in determining a motion, the court shall state its
findings on the record.” Utah R.Crim.P. 12(c). No such
findings appear of record.


The trial court's failure to make specific findings of fact
to support a ruling is critical to this case. Not only does
Stuck's version of the facts conflict with Ramirez's, as
outlined earlier in this opinion, but also the testimony
of the officers is inconsistent. Stuck testified that prior
to Rackley's arrival, he had no reason to suspect that
Ramirez was involved in any criminal activity except that
the man who had been walking near Ramirez had run
away. Stuck also testified that prior to the time Rackley
brought news of the Pizza Hut robbery, he had no reason
to think that Ramirez might be armed, so there was no


justification for a weapons search. To recapitulate, Officer
Stuck maintained that Ramirez voluntarily submitted
to the stop until after Officer Rackley arrived with
information about the robbery, but at trial, he testified
that he had searched Ramirez before Rackley arrived, an
act inconsistent with his claim of a voluntary encounter
rather than a constitutional seizure. Consistent with this
statement and inconsistent with a lawful Terry stop is
Rackley's testimony that Stuck had already put handcuffs
on Ramirez before Rackley handcuffed him to the fence.
The implication is that the encounter was not voluntary,
or had ceased being voluntary, and that Ramirez was
seized before Rackley arrived.


Because of these contradictions in testimony, it was critical
for the trial judge to make an explicit ruling on the seizure
prior to trial and to enter findings in the record resolving
these factual disputes. The credibility questions are more
complex than simply resolving a conflict in testimony
between defendant and the officers; the testimony of the
police officers conflicts and is, to a degree, inconsistent
with any finding of a constitutional stop and seizure.


[14]  This court has held that in cases in which factual
issues are presented to and must be resolved by the trial
court but no findings of fact appear in the record, we
“assume that the trier of facts found them in accord
with its decision, and we affirm the decision if from the
evidence it would be reasonable to find facts to support


it.” 6  *788  Mower v. McCarthy, 122 Utah 1, 6, 245 P.2d
224, 226 (1952); see also Seal v. Mapleton City, 598 P.2d
1346, 1348 (Utah 1979); Mojave Uranium Co. v. Mesa
Petroleum Co., 22 Utah 2d 239, 244 n. 7, 451 P.2d 587,
591 n. 7 (1969). If the ambiguity of the facts makes this
assumption unreasonable, however, we remand for a new
trial. See Darger v. Nielsen, 605 P.2d 1223, 1225 n. 2 (Utah
1979); Christensen v. Abbott, 595 P.2d 900, 903 (Utah
1979); Quagliana v. Exquisite Home Builders, Inc., 538
P.2d 301, 305 (Utah 1975); Thomas v. Farrell, 82 Utah
535, 542–43, 26 P.2d 328, 330–31 (1933). As the court of
appeals recently noted in reviewing a search and seizure
decision, “[T]he issues presented in search and seizure
cases are highly fact sensitive.... Thus, detailed findings
are necessary to enable this court to meaningfully review
the issues on appeal.” State v. Lovegren, 798 P.2d 767, 770
(Utah Ct.App.1990) (citations omitted).


In the present case, the record evidence certainly does
not clearly support a ruling that the stop and seizure
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was lawful. See id. at 770–71. In fact, only the most
selective picking and choosing from among the officers'
testimony could support such a conclusion. Under these
circumstances, we cannot conclude that it would be
reasonable to assume that the trial judge made such
findings. This seems to fortify our conclusion, based
on the way the motion to suppress was handled, that
this is a situation where the trial judge permitted the
evidence of the stop and seizure and the fruits of that
stop, including the eyewitness identification, in evidence
without determining its constitutional admissibility. This
was error.


[15]  The next question is what the consequence of this
error should be. First, the error is plainly harmful under
rule 30 of the Utah Rules of Criminal Procedure. Utah
R.Crim.P. 30. Absent the identification by Wilson, which
flowed from the stop and seizure, the State would have had
no case against Ramirez. There is, therefore, a reasonable
likelihood of a more favorable result had the identification
not been admitted. See, e.g., State v. Knight, 734 P.2d 913,
919 (Utah 1987).


Second, having found the error harmful, we must fashion
a remedy. In certain circumstances where a trial judge has
failed to enter findings and conclusions, it is sufficient for
us to remand a case for their entry. See Acton v. Deliran,
737 P.2d at 999. However, in the present case the failure
to make findings is not a mere technical oversight that


makes it difficult for us to adequately review the trial
court's ruling. See, e.g., Lovegren, 798 P.2d at 771–72.
Instead, we have the failure of the judge to address the
factual questions and to make the legal determinations
that were a prerequisite to the admission of the eyewitness
identification essential to the conviction. *789  To ask
the trial court to address the admissibility question now
would be to tempt it to reach a post hoc rationalization
for the admission of this pivotal evidence. Such a mode of
proceeding holds too much potential for abuse. The only
fair way to proceed is to vacate defendant's conviction
and remand the matter for retrial. This will permit a trial
judge to address properly the constitutional admissibility
question and enter appropriate findings and conclusions.
We therefore vacate the conviction and remand for a new
trial.


We have considered Ramirez's other claims and have
found them to be without merit.


HALL, C.J., HOWE, Associate C.J., and DURHAM, J.,
concur.


STEWART, J., dissents; opinion to follow.


All Citations


817 P.2d 774


Footnotes
1 From the record, it appears that Officer Stuck may have handcuffed Ramirez before Officer Rackley arrived, as Ramirez


claims. Officer Stuck says nothing about handcuffing Ramirez. However, Officer Rackley testified that when he arrived, he
handcuffed Ramirez to the fence by placing his cuffs through the cuffs that Officer Stuck had already placed on Ramirez.


2 A finer analysis of these factors is reflected in the proposed instruction included in Long. See Long, 721 P.2d at 493,
494 n. 8. That analysis should be of assistance to the bench and bar in applying these factors when a challenge to the
constitutionality of an identification arises.


3 We acknowledge that some of our cases have stated that the standard of review for certain threshold constitutional
questions is whether the trial court committed clear error or abused its discretion. See State v. Wright, 745 P.2d 447, 451
(Utah 1987) (trial judge's determination of voluntariness of confession); State v. Hegelman, 717 P.2d 1348, 1349 (Utah
1986) (waiver of Miranda rights); State v. Bolsinger, 699 P.2d 1214, 1217 (Utah 1985) (voluntariness of confession); State
v. Perry, 27 Utah 2d 48, 51, 492 P.2d 1349, 1352 (1972) (suggestiveness of identification). But see State v. Bishop, 753
P.2d 439, 463–64 (Utah 1988) (voluntariness of confession). However, a closer inspection of those cases reveals that the
“abuse of discretion” terminology is used inappropriately. Whether a piece of evidence is admissible is a question of law,
and we always review questions of law under a correctness standard. Grayson Roper Ltd. Partnership v. Finlinson, 782
P.2d 467, 470 (Utah 1989); City of West Jordan v. Utah State Retirement Bd., 767 P.2d 530, 532 (Utah 1988); Mountain
Fuel Supply Co. v. Salt Lake City Corp., 752 P.2d 884, 887 (Utah 1988); Atlas Corp. v. Clovis Nat'l Bank, 737 P.2d 225,
229 (Utah 1987); Scharf v. BMG Corp., 700 P.2d 1068, 1070 (Utah 1985).


When viewed closely, the cited cases appear actually to have applied this standard. The confusion is rooted in the
fact that on occasion, the legal standard for admissibility of evidence vests a measure of discretion in the trial court.
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For example, Utah Rule of Evidence 403 requires that a trial court balance the probativeness of a piece of evidence
against its potential for unfair prejudice; if the potential for unfair prejudice outweighs the probativeness, the evidence
is excludable as a matter of law. Utah R.Evid. 403. The trial court initially performs that balancing. If it concludes that
the evidence is admissible, we review that decision for correctness. But in deciding whether the trial court erred as a
matter of law, we de facto grant it some discretion, because we reverse only if we conclude that it acted unreasonably
in striking the balance. See State v. Verde, 770 P.2d 116, 120 (Utah 1989); State v. Cloud, 722 P.2d 750, 752–53 (Utah
1986); State v. Garcia, 663 P.2d 60, 63–65 (Utah 1983). If we conclude that the trial court erred, we may characterize
that ruling as “an abuse of discretion,” but in reality, we have found that the court committed legal error and that the
unfairly prejudicial potential of the evidence outweighs its probativeness. See, e.g., Bishop, 753 P.2d at 475; Verde,
770 P.2d at 120; Cloud, 722 P.2d at 752–53.
Similarly, in deciding whether a confession is voluntary or an identification is reliable, the trial judge may have to weigh
conflicting testimony as to the circumstances surrounding the confession or identification. See, e.g., State v. Carter,
776 P.2d 886, 890 (Utah 1989); Bishop, 753 P.2d at 461–63; Wright, 745 P.2d at 451; State v. Fulton, 742 P.2d 1208,
1211–12 (Utah 1987). In reviewing the trial court's decision to admit, which includes the determination of which version
of facts to believe, we review for correctness. But a correctness review necessarily incorporates a review of the trial
court's resolution of factual questions and the associated determination of credibility that may underlie the decision
to admit. This subsidiary determination will be overturned only if clearly erroneous. Utah R.Civ.P. 52(a); Bountiful v.
Riley, 784 P.2d 1174, 1175 (Utah 1989); Grayson Roper, 782 P.2d at 470–71. Again, it is possible that we might refer
casually to this standard of review as an “abuse of discretion” standard. In fact, it is not. It is a correctness standard,
which incorporates a clearly erroneous standard for the review of subsidiary factual determinations. That is exactly
what occurred in our decision in Wright and is the source of statements in cases such as Wright that we review for
an abuse of discretion.


4 This court's decisions in State v. Swanigan, 699 P.2d 718, 719 (Utah 1985), and State v. Carpena, 714 P.2d 674, 675
(Utah 1986), are inapposite here, as they were in State v. Deitman, 739 P.2d 616, 618 (Utah 1987). As we stated in
Deitman, neither Swanigan nor Carpena raised or addressed the question of whether the stop went beyond a “casual
encounter” or “level-one” stop, the least restrictive of the three types of stops delineated in INS v. Delgado, 466 U.S. 210,
216, 104 S.Ct. 1758, 1762, 80 L.Ed.2d 247 (1984). Instead, both cases assumed that the level of the stop was sufficient
to invoke Terry. In the present case, on the other hand, the trial court has not made sufficient factual findings to allow
us to determine whether the initial stop by Officer Stuck involved a mere level-one “casual encounter” stop or a more
restrictive stop, requiring a reasonable suspicion based on objectively verifiable facts.


5 The Utah legislature essentially has adopted the Terry standard by statute:
A peace officer may stop any person in a public place when he [or she] has a reasonable suspicion to believe he
[or she] has committed or is in the act of committing or is attempting to commit a public offense and may demand
his [or her] name, address and an explanation of his [or her] actions.


Utah Code Ann. § 77–7–15 (1990).


6 This court in Acton v. Deliran, 737 P.2d 996 (Utah 1987), stated, “Failure of the trial court to make findings on all material
issues is reversible error unless the facts in the record are ‘clear, uncontroverted, and capable of supporting only a finding
in favor of the judgment.’ ”  Id. at 999 (quoting Kinkella v. Baugh, 660 P.2d 233, 236 (Utah 1983)). The court of appeals
apparently relied on this statement of the standard in its recent decision in State v. Harrison, 805 P.2d 769, 784 n. 26
(Utah Ct.App.1991). Acton's precise wording of the standard, however, is not entirely accurate. It is true that Kinkella v.
Baugh, upon which the Acton court relied, did find the trial court's failure to make findings harmless because the facts in
the record were “clear, uncontroverted, and capable of supporting only a finding in favor of the judgment.” Kinkella, 660
P.2d at 236. However, Kinkella did not say that in all other circumstances, a failure to make findings on all material issues
is reversible error. Rather, it is only one ground for avoiding reversal for not making such findings. In finding the error
harmless, the Kinkella court cited Corpus Juris Secundum, which lists the “clear and uncontroverted” standard as only
one of several ways to avoid reversing a trial court that fails to make findings. See 5B C.J.S. Appeal and Error § 1790
(1958). Furthermore, this court has recognized many of the other ways C.J.S. lists as ways to avoid reversing such a trial
court. See, e.g., Sorenson v. Beers, 614 P.2d 159, 160 (Utah 1980) (trial court upheld where requisite factual findings
that were not made would only make explicit what was already implicit in other findings); Seal v. Mapleton City, 598 P.2d
1346, 1348 (Utah 1979) (presumption that trial court found facts necessary to support judgment); Farrell v. Turner, 25
Utah 2d 351, 355, 482 P.2d 117, 119 (1971) (even without requisite findings, trial court will be upheld if there is competent
evidence to support ruling); Mojave Uranium Co. v. Mesa Petroleum Co., 22 Utah 2d 239, 244 n. 7, 451 P.2d 587, 591
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State v. Ramirez, 817 P.2d 774 (1991)
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n. 7 (1969) (presumption that findings, if made, would be in harmony with decision); Mower v. McCarthy, 122 Utah 1, 6,
245 P.2d 224, 226 (1952) (absent findings we affirm if it would be reasonable to find facts to support conclusion).


In summary, the general rule is best and most inclusively stated as it was set forth in Mower: this court upholds the
trial court even if it failed to make findings on the record whenever it would be reasonable to assume that the court
actually made such findings.


End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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Supreme Court of Connecticut.


STATE of Connecticut
v.


Eduardo SANTIAGO. *


No. 17413.
|


Argued April 23, 2013.
|


Decided Aug. 25, 2015.


Synopsis
Background: Defendant was convicted in the Superior
Court, Judicial District of Hartford, Lavine, J., of
capital felony, two counts of burglary in the first
degree, conspiracy to commit murder and two counts of
conspiracy to commit burglary in the first degree and
was sentenced to death after the Court, Solomon, J.,
had earlier made pretrial determination that there was
probable cause that defendant had committed capital
felony by murder for hire. Defendant appealed. The
Supreme Court, 305 Conn. 101, 49 A.3d 566, Norcott,
J., affirmed in part, reversed in part, and remanded for
new penalty phase hearing. Defendant filed motion for
reconsideration, which was granted.


Holdings: The Supreme Court, Palmer J., held that:


[1] as a matter of first impression, following its prospective
abolition, death penalty no longer comported with
contemporary standards of decency and, thus, violated
state constitutional ban on excessive and disproportionate
punishment as applied to capital sentences already
imposed;


[2] as a matter of first impression, following its
prospective abolition, death penalty no longer measurably
contributed to legitimate penological goals and, thus,
violated state constitutional ban on cruel and unusual
punishment, as applied to capital sentences already
imposed;


[3] parties were afforded adequate opportunity for briefing
prior to Supreme Court's determination;


[4] Supreme Court was not precluded from determining
that, in light of its prospective abolition, death penalty
violated state constitutional ban on excessive and
disproportionate punishment, as applied to capital
sentences already imposed, by fact that there was
historical acceptance of capital punishment in state; and


[5] Supreme Court was not precluded, out of deference
to legislature, from determining that, in light of
its prospective abolition, death penalty violated state
constitutional ban on excessive and disproportionate
punishment as applied to capital sentences already
imposed.


Affirmed in part, reversed in part, and remanded.


Norcott and McDonald, JJ., filed concurring opinion.


Eveleigh, J., filed concurring opinion.


Rogers, C.J., filed dissenting opinion.


Zarella, J., with whom Espinosa, J., joined, filed dissenting
opinion.


Espinosa, J., filed dissenting opinion.


Attorneys and Law Firms


**8  Mark Rademacher, assistant public defender, for the
appellant (defendant).


Harry Weller, senior assistant state's attorney, with
whom were Matthew A. Weiner, deputy assistant state's
attorney, and, on the brief, Kevin T. Kane, chief state's
attorney, Gail P. Hardy, state's attorney, Susan C. Marks,
supervisory assistant state's attorney, and Marjorie Allen
Dauster, Donna Mambrino and John F. Fahey, senior
assistant state's attorneys, for the appellee (state).


Constance de la Vega, pro hac vice, and Hope R. Metcalf,
New Haven, filed a brief for experts on international
human rights and comparative law as amicus curiae.


Alex V. Hernandez and Brian W. Stull filed a brief for legal
historians and scholars as amicus curiae.
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**9  Although the death penalty has been a fixture
of Connecticut's criminal law since early colonial times,
public opinion concerning it has long been divided. In
2009, growing opposition to capital punishment led the
legislature to enact Public Acts 2009, No. 09–107 (P.A. 09–
107), which would have repealed the death penalty for all
crimes committed on or after the date of enactment but
retained the death penalty for capital felonies committed
prior to that date. Then Governor M. Jodi Rell vetoed
P.A. 09–107, however, and it did not become law.


Three years later, in 2012, the *8  legislature passed a
materially identical act that prospectively repealed the
death penalty; see Public Acts 2012, No. 12–5 (P.A. 12–
5); and, this time, Governor Dannel P. Malloy signed it
into law. During the public hearings on both P.A. 09–
107 and P.A. 12–5, supporters argued that the proposed
legislation represented a measured and lawful approach
to the issue. Others raised serious concerns, however,
as to whether, following a prospective only repeal,
the imposition of the death penalty would violate the
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state constitutional prohibition against cruel and unusual
punishment. Perhaps most notably, Chief State's Attorney
Kevin T. Kane, who serves as this state's chief law
enforcement officer and represents the state in the present
case, testified before the legislature that such a statute


could not pass constitutional muster. 1  Additionally, the
**10  Division of Criminal Justice submitted written


testimony, in which it advised the legislature that a
prospective only repeal would be a “fiction” and that,
“[i]n reality, it would effectively abolish the death penalty
for anyone who has not yet been executed because it
would be untenable as a matter of constitutional law....
[A]ny death penalty that has been imposed and not carried


out would effectively *9  be nullified.” 2  In the present
appeal, the defendant, Eduardo Santiago, raises similar
claims, contending that, following the decision by the
elected branches to abolish capital punishment for all
crimes committed on or after April 25, 2012, it would be
unconstitutionally cruel and unusual to execute offenders
who committed capital crimes before that date. Upon
careful consideration of the defendant's claims in light of
the governing constitutional principles and Connecticut's
unique historical and legal landscape, we are persuaded
that, following its prospective abolition, this state's death
penalty no longer comports with contemporary standards
of decency and no longer serves any legitimate penological
purpose. For these reasons, execution of those offenders
who committed capital felonies prior to April 25, 2012,
would violate the state constitutional prohibition against
cruel and unusual punishment.


Following a trial on charges that included capital felony
in violation of General Statutes (Rev. to 1999) § 53a–


54b (2) 3  and General Statutes § 53a–8, a jury found
the defendant guilty as charged, and the trial court,


Lavine, J., rendered judgment accordingly. 4  The court
then conducted a penalty phase hearing pursuant to
General Statutes (Rev. to 1999) § 53a–46a, at which
the jury found the existence of an aggravating factor,
one or more jurors found the existence of one or more
mitigating factors, and the jury found that the aggravating
factor outweighed the mitigating factor or factors. *10


The trial court thereupon imposed a sentence of death, 5


and the defendant appealed to this court from both the
judgment of conviction and the death sentence. See State
v. Santiago, 305 Conn. 101, 117–18, 49 A.3d 566 (2012)
(Santiago I ). While the appeal was pending, the legislature
repealed the death penalty for all crimes committed on


or after the effective date of the repeal, April 25, 2012.
See P.A. 12–5. On June 12, 2012, this court ultimately
affirmed the judgment of conviction but reversed the
sentence of death and remanded the case for a new
penalty phase hearing on the ground that the defendant
had been deprived of the opportunity to review and
use certain potentially mitigating evidence. See State v.
Santiago, supra, at 215, 308, 49 A.3d 566. Thereafter, the
defendant filed a motion for reconsideration in which he
asked **11  this court to consider, among other things,
whether the prospective repeal leads inexorably to the
conclusion that capital punishment has ceased to comport
with state constitutional requirements. The adoption of
P.A. 12–5, when considered in light of the history of
capital punishment in our state and other recent legal
developments, compels us to conclude that the death
penalty now constitutes cruel and unusual punishment,
in violation of the state constitution. Consequently, we
reverse the judgment of the trial court with respect to
the sentence of death on the capital felony count and
remand the case to that court with direction to sentence
the defendant to life imprisonment without the possibility


of release on that count. 6


The underlying facts of this case, which are set forth in
detail in Santiago I, may be summarized briefly as *11
follows. In December, 2000, Mark Pascual agreed to give
the defendant a snowmobile from Pascual's repair shop if
the defendant would kill the victim, Joseph Niwinski, for
whose girlfriend Pascual had developed romantic feelings.
Id., at 121, 49 A.3d 566. That same month, with the
assistance of Pascual and another friend, the defendant
entered the victim's apartment and shot and killed the
victim as he slept. Id., at 123, 49 A.3d 566. The defendant
was charged with, among other things, the capital felony
of “murder committed by a defendant who is hired to
commit the same for pecuniary gain,” in violation of §
53a–54b (2).


In his original appeal to this court, the defendant raised
numerous challenges to his conviction of capital felony
and his conviction on other charges, as well as his death
sentence. Id., at 142–46, 49 A.3d 566. This court affirmed
the defendant's conviction on all counts; see id., at 118,
143, 308, 49 A.3d 566; and declined his invitation to
revisit our prior decisions holding that the death penalty


is not a per se violation of the Connecticut constitution. 7


Id., at 307, 49 A.3d 566. We also concluded, however,
that the trial court, Solomon, J., improperly had failed



http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000264&cite=CTSTS53A-54B&originatingDoc=Iaacb007342a711e590d4edf60ce7d742&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000264&cite=CTSTS53A-54B&originatingDoc=Iaacb007342a711e590d4edf60ce7d742&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000264&cite=CTSTS53A-8&originatingDoc=Iaacb007342a711e590d4edf60ce7d742&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2027834862&pubNum=0007691&originatingDoc=Iaacb007342a711e590d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2027834862&pubNum=0007691&originatingDoc=Iaacb007342a711e590d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2027834862&pubNum=0007691&originatingDoc=Iaacb007342a711e590d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2027834862&pubNum=0007691&originatingDoc=Iaacb007342a711e590d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2027834862&pubNum=0007691&originatingDoc=Iaacb007342a711e590d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2027834862&pubNum=0007691&originatingDoc=Iaacb007342a711e590d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000264&cite=CTSTS53A-54B&originatingDoc=Iaacb007342a711e590d4edf60ce7d742&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000264&cite=CTSTS53A-54B&originatingDoc=Iaacb007342a711e590d4edf60ce7d742&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2027834862&pubNum=0007691&originatingDoc=Iaacb007342a711e590d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2027834862&pubNum=0007691&originatingDoc=Iaacb007342a711e590d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2027834862&pubNum=0007691&originatingDoc=Iaacb007342a711e590d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2027834862&pubNum=0007691&originatingDoc=Iaacb007342a711e590d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)





State v. Santiago, 318 Conn. 1 (2015)


122 A.3d 1


 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 5


to disclose to the defendant certain confidential records
in the possession of the Department of Children and
Families that were mitigating in nature. Id., at 215,
239–41, 49 A.3d 566. Accordingly, we reversed the trial
court's judgment with respect to the sentence of death and
remanded the case to the trial court for a new penalty
phase hearing. Id., at 241, 308, 49 A.3d 566.


While the defendant's appeal was pending in this court,
the legislature passed and the governor signed P.A.
12–5, which repealed the death penalty for all crimes
committed on or after the date of passage, April *12
25, 2012. See generally P.A. 12–5. Shortly before we
released our opinion in Santiago I, the defendant filed
a motion for permission to file a supplemental brief in
support of his argument that the prospective abolition
of capital punishment barred the state from seeking the
death penalty at his new penalty phase hearing. See
State v. Santiago, supra, at 307–308 n. 167, 49 A.3d
566. Specifically, the defendant sought review of what
we characterized as four “new appellate claims,” the
**12  first of which was that, “although his crimes were


committed prior to the effective date of [P.A. 12–5], that
legislation nevertheless ‘represents a fundamental change
in the contemporary standard[s] of decency in Connecticut
and a rejection of the penological justifications for the
death penalty,’ rendering the death penalty now cruel and
unusual punishment....” Id., at 308 n. 167, 49 A.3d 566.


We denied the defendant's motion, concluding that
his new appellate claims would be more appropriately
addressed in the context of a postjudgment motion. See
id. Thereafter, the defendant filed such a motion, in which
he sought reconsideration of our decision in Santiago I. In
support of his motion, he again maintained, among other
things, that P.A. 12–5 “represents a fundamental change
in the contemporary standard[s] of decency in Connecticut
and a rejection of the penological justifications for the
death penalty, eliminating the constitutional prerequisites
to the validity of the death penalty, such that it is now
cruel and unusual punishment forbidden by ... article first,
§§ 8 and 9, of the [state] constitution....” The defendant
also urged this court to order supplemental briefing
and further oral argument on this and related issues,
particularly in light of the fact that the constitutionality
of imposing the death penalty following a prospective
only repeal presents a question of first impression
in Connecticut and one that, to our knowledge, no
jurisdiction has addressed comprehensively in the modern


era. See *13  State v. Santiago, Conn. Supreme Court
Records & Briefs, April Term, 2013, Amicus Brief
of the American Civil Liberties Union Foundation of
Connecticut p. 2. We granted the defendant's motion for
reconsideration and request for supplemental briefing and


further oral argument without limitation. 8


On reconsideration, although the defendant focuses on
the claim that P.A. 12–5 creates an impermissible and
arbitrary distinction between individuals who committed
murders before and after April 25, 2012, in light of the
prospective abolition of capital punishment, he also asks
this court to “exercise its independent judgment as to the
current acceptability of the death penalty in Connecticut.”
Specifically, he argues that the enactment of P.A. 12–5
means that “the death penalty is no longer consistent with
standards of decency in Connecticut and does not serve
any valid penological objective.” That claim is the sole


issue that we address herein. 9


**13  *14  Public Act 12–5 not only reflects this
state's longstanding aversion to carrying out executions,
but also represents the seminal change in the four
century long history of capital punishment in Connecticut.
Accompanying this dramatic departure are a host of
other important developments that have transpired over
the past several years. Historians have given us new
chronicles of the history and devolution of the death
penalty in Connecticut. Legal scholars have provided
new understandings of the original meaning of the
constitutional prohibition against cruel and unusual
punishments. Social scientists repeatedly have confirmed
that the risk of capital punishment falls disproportionately
on people of color and other disadvantaged groups.
Meanwhile, nationally, the number of executions and the
number of states that allow the death penalty continue
to decline, and convicted capital felons in this state
remain on death row for decades with every likelihood
that they will not be executed for many years to
come, if ever. Finally, it has become apparent that the
dual federal constitutional requirements applicable to
all capital sentencing schemes—namely, that the jury be
provided with objective standards to guide its sentence, on
the one hand, and that it be accorded unfettered discretion
to impose a sentence of less than death, on the other
—are fundamentally in conflict and inevitably open the
door to impermissible racial and ethnic biases. For all
these reasons, and in light of the apparent intent of the
legislature in prospectively repealing the death penalty
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and this state's failure to implement and operate a fair and
functional system of capital punishment, we conclude that
the state constitution no longer permits the execution of
individuals sentenced to death *15  for crimes committed
prior to the enactment of P.A. 12–5.


In part I of this opinion, we review the scope, nature,
and history of the protections from cruel and unusual
punishment afforded by article first, §§ 8 and 9, of the
constitution of Connecticut, both as a general matter and
as applied to capital punishment in particular. In part II
of this opinion, we explain why, in view of the adoption
of P.A. 12–5, and the state's near total moratorium
on carrying out executions over the past fifty-five
years, capital punishment has become incompatible with
contemporary standards of decency in Connecticut and,
therefore, now violates the state constitutional prohibition
against excessive and disproportionate punishments. In
part III of this opinion, we explain why the prospective
repeal also means that the death penalty now fails
to satisfy any legitimate penological purpose and is
unconstitutionally excessive on that basis as well. Finally,
in part IV of this opinion, we address certain general
objections raised by the dissenting justices, and we explain


why their arguments are unpersuasive. 10


I


STATE CONSTITUTIONAL PROHIBITIONS
AGAINST CRUEL AND UNUSUAL PUNISHMENT


Since this court first considered the constitutionality of
capital punishment, we **14  have recognized that, “in
the area of fundamental civil liberties—which includes
all protections of the declaration of rights contained in
article first of the Connecticut constitution—we sit as a
court of last resort. In such constitutional adjudication,
our first referent is Connecticut law and the full panoply
of rights Connecticut citizens have come to *16  expect as


their due.” 11  (Internal quotation marks omitted.) State v.
Ross, 230 Conn. 183, 247–48, 646 A.2d 1318 (1994), cert.
denied, 513 U.S. 1165, 115 S.Ct. 1133, 130 L.Ed.2d 1095
(1995); accord State v. Mikolinski, 256 Conn. 543, 547, 775
A.2d 274 (2001).


[1]  [2]  It is by now well established that the constitution
of Connecticut prohibits cruel and unusual punishments


under the auspices of the dual due process provisions


contained in article first, §§ 8 and 9. 12  Those due process
*17  protections take as their hallmark principles of


fundamental fairness rooted in our state's unique common
law, statutory, and constitutional traditions. See State v.
Ross, supra, 230 Conn. at 246–47, 646 A.2d 1318; State v.
Lamme, 216 Conn. 172, 178–79, 184, 579 A.2d 484 (1990).
Although neither provision of the state constitution
expressly references cruel or unusual punishments, it
is settled constitutional doctrine that both of our due
process clauses prohibit governmental infliction of cruel
and unusual punishments. See State v. Rizzo, 266 Conn.
171, 206, 833 A.2d 363 (2003) (Rizzo I ); State v. Ross,
supra, at 246, 646 A.2d 1318.


In this part of the opinion, we examine the freedoms
from cruel and unusual punishment traditionally enjoyed
by the citizens of this state. Because we have not
previously undertaken a comprehensive review of these
constitutional liberties, we first consider their scope and
nature in full, before considering how they apply to
the defendant's specific challenge to Connecticut's **15
current capital punishment scheme. In parts II and III
of this opinion, we turn to that issue, namely, whether,
in light of the enactment of P.A. 12–5, the Connecticut
constitution now forbids the imposition of the death
penalty.


[3]  [4]  In State v. Geisler, 222 Conn. 672, 610 A.2d 1225
(1992), we identified six nonexclusive tools of analysis
to be considered, to the extent applicable, whenever
we are called on as a matter of first impression to
define the scope and parameters of the state constitution:
(1) persuasive relevant federal precedents; (2) historical
insights into the intent of our constitutional forebears; (3)
the operative constitutional text; (4) related Connecticut
precedents; (5) persuasive precedents of other states; and
(6) contemporary understandings of applicable economic
and sociological norms, or, as otherwise *18  described,


relevant public policies. 13  See id., at 684–85, 610 A.2d
1225; see also State v. Rizzo, supra, 266 Conn. at 208, 833
A.2d 363. These factors, which we consider in turn, inform
our application of the established state constitutional
standards—standards that, as we explain hereinafter,
derive from United States Supreme Court precedent
concerning the eighth amendment—to the defendant's


claims in the present case. 14
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A


Federal Constitutional Standards


[5]  [6]  [7]  The eighth amendment to the federal
constitution establishes the minimum standards for
what constitutes *19  impermissibly cruel and unusual


punishment. 15  See, e.g., State v. Rizzo, supra, 266 Conn.
at 206, 833 A.2d 363. Specifically, the United States
Supreme Court has **16  indicated that at least three
types of punishment may be deemed unconstitutionally
cruel: (1) inherently barbaric punishments; (2) excessive
and disproportionate punishments; and (3) arbitrary


or discriminatory punishments. 16  In Ross, we broadly
adopted, as a matter of state constitutional law, this
federal framework for evaluating challenges to allegedly


cruel and unusual punishments. 17  See State v. Ross,
supra, 230 Conn. at 252, 646 A.2d 1318.


*20  1


Inherently Barbaric Punishments


[8]  [9]  First, the eighth amendment categorically
prohibits the imposition of inherently barbaric
punishments. Graham v. Florida, 560 U.S. 48, 59, 130
S.Ct. 2011, 176 L.Ed.2d 825 (2010). This prohibition
is directed toward manifestly and unnecessarily cruel
punishments, such as torture and other wanton infliction
of physical pain. See, e.g., Gregg v. Georgia, 428 U.S. 153,
170–72, 96 S.Ct. 2909, 49 L.Ed.2d 859 (1976) (opinion
announcing judgment); In re Kemmler, 136 U.S. 436,
447, 10 S.Ct. 930, 34 L.Ed. 519 (1890). In the context
of capital punishment, the eighth amendment also bars
particular modes of execution that present a substantial or
objectively intolerable risk of inflicting severe pain. Baze
v. Rees, 553 U.S. 35, 50, 52, 128 S.Ct. 1520, 170 L.Ed.2d
420 (2008) (opinion announcing judgment).


**17  2


Excessive and Disproportionate Punishments


[10]  Second, the eighth amendment mandates that
punishment be proportioned and graduated to the offense
of conviction. See Graham v. Florida, supra, at 59,
130 S.Ct. 2011. In the capital punishment context, the
United States Supreme Court has held, for example,
that the death penalty is categorically excessive and
disproportionate *21  when imposed on certain classes
of offenders. See, e.g., Roper v. Simmons, 543 U.S. 551,
568, 125 S.Ct. 1183, 161 L.Ed.2d 1 (2005) (prohibiting
execution of individuals who were under eighteen years
of age when they committed capital crimes); Atkins v.
Virginia, 536 U.S. 304, 321, 122 S.Ct. 2242, 153 L.Ed.2d
335 (2002) (execution of intellectually disabled individuals
was held to be unconstitutional). The court also has
concluded that capital punishment is never warranted
for nonhomicide crimes against individuals. See, e.g.,
Kennedy v. Louisiana, 554 U.S. 407, 446, 128 S.Ct. 2641,
171 L.Ed.2d 525 (2008) (death penalty was held to be
disproportionate punishment for child rape); Enmund v.
Florida, 458 U.S. 782, 797, 102 S.Ct. 3368, 73 L.Ed.2d
1140 (1982) (eighth amendment does not permit execution
of defendant who did not kill or intend to kill but who
played minor role in felony in course of which murder was
committed by others); Coker v. Georgia, 433 U.S. 584, 592
and n. 4, 97 S.Ct. 2861, 53 L.Ed.2d 982 (1977) (plurality
opinion) (sentence of death for rape of adult woman
was held to be grossly disproportionate and excessive
punishment).


[11]  [12]  A reviewing court engages in a two stage
analysis in determining whether a challenged punishment
is unconstitutionally excessive and disproportionate.
Enmund v. Florida, supra, 458 U.S. at 788–89, 102 S.Ct.
3368. First, the court looks to “objective factors” to
determine whether the punishment at issue comports with
contemporary standards of decency. (Internal quotation
marks omitted.) Id., at 788, 102 S.Ct. 3368. These
objective indicia include “the historical development of
the punishment at issue,” legislative enactments, and the
decisions of prosecutors and sentencing juries. Id.; see also
Roper v. Simmons, supra, 543 U.S. at 563, 125 S.Ct. 1183;
Thompson v. Oklahoma, 487 U.S. 815, 821–22, 108 S.Ct.
2687, 101 L.Ed.2d 702 (1988).


[13]  [14]  [15]  [16]  [17]  This objective evidence of
contemporary social mores, however, does not wholly
determine the issue. *22  “Although legislative measures
adopted by the people's chosen representatives provide
one important means of ascertaining contemporary
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values, it is evident that legislative judgments alone cannot
be determinative of [e]ighth [a]mendment standards since
that [a]mendment was intended to safeguard individuals
from the abuse of legislative power.” Gregg v. Georgia,
supra, 428 U.S. at 174 n. 19, 96 S.Ct. 2909 (opinion
announcing judgment). Because the eighth amendment
imposes “a restraint [on] the exercise of legislative
power”; id., at 174, 96 S.Ct. 2909; the United States
Supreme Court repeatedly has emphasized that courts
must conduct a second stage of analysis in which they
bring their own independent judgments to bear, giving
careful consideration to the reasons why a civilized society
may accept or reject a given penalty. See, e.g., Hall v.
Florida, ––– U.S. ––––, 134 S.Ct. 1986, 1993, 1999–2000,
188 L.Ed.2d 1007 (2014); Atkins v. Virginia, supra, 536
U.S. at 312, 122 S.Ct. 2242; Thompson v. Oklahoma,
supra, 487 U.S. at 822–23, 108 S.Ct. 2687. “Although the
judgments of legislatures, juries, and prosecutors weigh
heavily in the balance, it is for [the court] ultimately to
judge whether the [constitution] permits imposition **18
of the death penalty....” Enmund v. Florida, supra, 458
U.S. at 797, 102 S.Ct. 3368. Our independent analysis
must be informed not only by judicial precedents, but
also by our own understanding of the rights secured by
the constitution. Kennedy v. Louisiana, supra, 554 U.S. at
434, 128 S.Ct. 2641. This analysis necessarily encompasses
the question of whether the penalty at issue promotes
any of the penal goals that courts and commentators
have recognized as legitimate: deterrence, retribution,


incapacitation, and rehabilitation. 18  E.g., *23  Graham
v. Florida, supra, 560 U.S. at 71, 130 S.Ct. 2011. A sentence
materially lacking any legitimate penological justification
would be nothing more than the “gratuitous infliction
of suffering” and, by its very nature, disproportionate.
Gregg v. Georgia, supra, at 183, 96 S.Ct. 2909 (opinion
announcing judgment).


3


Arbitrary or Discriminatory Punishments


[18]  Third, the eighth amendment prohibits punishments
that are imposed in an “arbitrary and unpredictable
fashion....” (Citations omitted; internal quotation marks
omitted.) Kennedy v. Louisiana, supra, 554 U.S. at 436,
128 S.Ct. 2641. In the context of capital punishment, the


United States Supreme Court has indicated that there are
two dimensions to this rule.


[19]  [20]  On the one hand, in Furman v. Georgia, 408
U.S. 238, 239–40, 92 S.Ct. 2726, 33 L.Ed.2d 346 (1972),
in which the court held, in a per curiam opinion, that
capital punishment as then applied violated the eighth
amendment, and four years later in Gregg v. Georgia,
supra, 428 U.S. 153, 96 S.Ct. 2909 in which the court
held that Georgia's revamped capital punishment statute
did not offend the United States constitution; id., at 206–
207, 96 S.Ct. 2909 (opinion announcing judgment); the
court established the principle that a capital sentencing
scheme must provide the sentencing authority sufficient
guidance as to which crimes and criminals are death
worthy to ensure that the death penalty is not imposed
in an arbitrary or freakish manner. Id., at 192–95, 96
S.Ct. 2909 (opinion announcing judgment). “To pass
constitutional muster, a capital sentencing scheme must
genuinely narrow the class of persons eligible for the death
penalty and must reasonably justify the imposition of
a more severe sentence on the defendant compared to
others found guilty of *24  murder.” (Internal quotation
marks omitted.) Lowenfield v. Phelps, 484 U.S. 231, 244,
108 S.Ct. 546, 98 L.Ed.2d 568 (1988). “This means that
if a [s]tate wishes to authorize capital punishment it
has a constitutional responsibility to tailor and apply
its law in a manner that avoids the arbitrary and
capricious infliction of the death penalty. Part of a [s]tate's
responsibility in this regard is to define the crimes for
which death may be the sentence in a way that obviates
standardless [sentencing] discretion.... It must channel
the sentencer's discretion by clear and **19  objective
standards that provide specific and detailed guidance, and
that make rationally reviewable the process for imposing


a sentence of death.” 19  (Citations omitted; footnotes
omitted; internal quotation marks omitted.) Godfrey v.
Georgia, 446 U.S. 420, 428, 100 S.Ct. 1759, 64 L.Ed.2d 398
(1980) (plurality opinion).


[21]  [22]  It goes without saying, moreover, that the
eighth amendment is offended not only by the random or
arbitrary imposition of the death penalty, but also by the
greater evils of racial discrimination and other forms of
pernicious bias in the selection of who will be executed.
See, e.g., Tuilaepa v. California, 512 U.S. 967, 973, 114
S.Ct. 2630, 129 L.Ed.2d 750 (1994) (guarding against
bias or caprice in sentencing is “controlling objective”
of court's review); see also Graham v. Collins, 506 U.S.
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461, 484, 113 S.Ct. 892, 122 L.Ed.2d 260 (1993) (Thomas,
J., concurring) (racial prejudice is “the paradigmatic
capricious and irrational sentencing factor”); Furman v.
Georgia, supra, 408 U.S. at 242, 92 S.Ct. 2726 (Douglas,
J., concurring) (one aim of English Declaration of Rights
of 1689, in which eighth amendment language originated,
*25  was to forbid discriminatory penalties); Furman


v. Georgia, supra, at 310, 92 S.Ct. 2726 (Stewart, J.,
concurring) (“if any basis can be discerned for the
selection of these few to be sentenced to die, it is the
constitutionally impermissible basis of race”). The eighth
amendment, then, requires that any capital sentencing
scheme determine which defendants will be eligible for
the death penalty on the basis of legitimate, rational,
nondiscriminatory factors.


[23]  [24]  On the other hand, the United States
Supreme Court also has insisted that, at the sentencing
stage, juries must have unlimited discretion to assess
“the character and record of the individual offender
and the circumstances of the particular offense as a
constitutionally indispensable part of the process of
inflicting the penalty of death.” Woodson v. North
Carolina, 428 U.S. 280, 304, 96 S.Ct. 2978, 49 L.Ed.2d
944 (1976) (opinion announcing judgment). The court
in Woodson held that this sort of individualized
sentencing determination is necessary to arrive at a
just and appropriate sentence and to honor the eighth
amendment's “fundamental respect for humanity....”
Id. The court also has consistently indicated that the
government has broad discretion as to whom to prosecute
and what charge to file. See, e.g., Hartman v. Moore, 547
U.S. 250, 263, 126 S.Ct. 1695, 164 L.Ed.2d 441 (2006);
McCleskey v. Kemp, 481 U.S. 279, 296–97, 107 S.Ct.
1756, 95 L.Ed.2d 262 (1987); Wayte v. United States, 470
U.S. 598, 607, 105 S.Ct. 1524, 84 L.Ed.2d 547 (1985).
As currently construed, then, the federal constitution
simultaneously requires that states narrowly limit and
carefully define which offenders are eligible for capital
punishment, while, paradoxically, also giving prosecutors
and juries, respectively, virtually unfettered discretion
whether actually to charge defendants with capital crimes
and whether to sentence convicted offenders to death.


*26  In response to Furman and Gregg, a majority of
the states, including Connecticut, drafted new capital
punishment statutes in the 1970s that attempted to
define with greater precision that small subset of
felonies the commission of which could  **20  subject


an offender to the ultimate punishment. During the
ensuing four decades, a majority of the United States
Supreme Court has continued to hold—in the face
of persistent dissent—that capital punishment comports
with contemporary American standards of decency,
satisfies legitimate penological objectives, and is not
imposed in an impermissibly arbitrary or discriminatory
manner. See, e.g., Kansas v. Marsh, 548 U.S. 163, 181,
126 S.Ct. 2516, 165 L.Ed.2d 429 (2006); McCleskey
v. Kemp, supra, 481 U.S. at 291–92, 107 S.Ct. 1756.
That court, however, never has addressed the specific
issue raised by the present appeal, namely, whether
a state's prospective only repeal of its capital felony
statutes renders its continued imposition of the death
penalty unconstitutionally excessive and disproportionate
punishment. Indeed, the parties have not brought to our
attention any case in which a federal court has addressed
that question.


B


Relevant State Constitutional History


We next consider our state's constitutional and pre-
constitutional history with respect to the freedom from


cruel and unusual punishment. 20  We consider, first, the
preconstitutional era and the legal traditions that inform
the meaning of the Connecticut constitution and, second,
the period leading up to the adoption of the Connecticut


constitution of 1818. 21


*27  1


Preconstitutional Legal Traditions


[25]  We first consider the preconstitutional roots of
the freedom from cruel and unusual punishment in
Connecticut. As early as 1672, our colonial code,
which incorporated a quasi-constitutional statement
of individual liberties, provided that, “for bodily
punishment, none shall be inflicted that are Inhumane,


Barbarous or Cruel.” 22  The Book of the General
Laws for the People within the Jurisdiction of
Connecticut (1672) p. 58 (Laws of Connecticut); see
also W. Holdsworth, Law and Society in Colonial
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Connecticut, 1636–1672 (1974) p. 484 (unpublished
doctoral dissertation, Claremont Graduate School)
(explaining that 1672 code incorporated what were, in
essence, constitutional statutes). The 1672 code also
differed from prior Connecticut statutes in that it (1)
forbade the use of torture to extract confessions, (2)
placed new restrictions on the use of corporal punishment,
and (3) afforded novel procedural rights to criminal


defendants, especially in capital cases. 23  See **21  Laws
of Connecticut, supra, at p. 65; W. Holdsworth, supra, at
pp. 513–14, 527, 539, 581. Many of these protections, in
turn, derived from the Massachusetts Body of Liberties of
1641; see C. Collier, “The Common Law and Individual
Rights in Connecticut Before the Federal Bill of Rights,”
76 Conn. B.J. 1, 12 (2002); a *28  declaration of rights


that was far more progressive 24  than English law at


that time. 25  See A. Granucci, “ ‘Nor Cruel and Unusual
Punishments Inflicted:’ The Original Meaning,” 57 Calif.
L.Rev. 839, 851 (1969).


In perhaps the most substantial scholarly account of the
early legal traditions of the Connecticut colony, *29
William K. Holdsworth offers a window into the original
meaning of Connecticut's inceptive prohibition of cruel
punishment. Holdsworth describes the years leading up to
the adoption of the 1672 code as a key formative period
in the colony's legal history. W. Holdsworth, supra, at p.
x. “The decade [of 1662 through 1672] was a watershed in
the early history of Connecticut,” he explains, “a period
of profound intellectual, social, economic, and political
change that set the **22  colony on a course of its own.”
Id., at p. 582. During this period of “extraordinarily
rapid and vital change”; id., at p. 479; a new generation
of leaders restructured the colony's political and judicial
systems. See id., at pp. 479–80, 547–48. The legislature
“made fairer use of its juries ... gave formal recognition
to numerous civil liberties, displayed a greater awareness
of individual rights, dealt less severely with most criminal
offenders than before, and, either formally or in practice,
reduced the penalties for several capital crimes.” Id., at
pp. 547–48. In the process, Connecticut's new leaders
bequeathed to its citizens a “legacy of moderation....” Id.,
at p. 545.


During the decade, dramatic shifts in public, judicial,
and executive attitudes toward crime and punishment
resulted in fundamental changes in how the criminal
law was applied, changes that directly foreshadowed the


prohibition against cruel punishment and other freedoms
that the legislature enshrined in the 1772 code. “[N]ew
social conditions and new attitudes on the part of the
people and their leaders” that emerged during the decade
of 1662 through 1672 were mirrored by a growing judicial


leniency. 26  Id., at p. 537. Magistrates *30  enjoyed
considerable latitude in enforcing the nascent criminal
code during this period, and Holdsworth suggests that
the penalties that were actually imposed may provide
a more accurate picture of Connecticut's early legal
landscape, and particularly of public attitudes regarding
what constituted acceptable punishment, than the first
legal codes themselves provided. See id., at pp. 353–
54. Although the punishments prescribed often were
severe, the criminal law generally was enforced without
“needless cruelty” in the 1660s; id., at p. 286; and, over
the course of the decade, courts became increasingly
lenient in the sanctions they imposed. See id., at pp.
286–87, 363, 576. Whipping began to fall out of favor,
for example, with fines—and, in the case of fornication,
mandatory marriage—emerging as the primary sanction
for many sexual crimes and crimes against property.
See id., at pp. 292, 295–300, 313–17. More brutal
forms of corporal punishment “all but disappeared....”
Id., at p. 364. Christopher Collier, Connecticut's state
historian, observed that, “through the imposition of
lenient punishments outside of statutory specifications,
nonenforcement of restrictive statutes, a tendency to let
local consensus be their guide, and a punctilious regard
for due process ... Connecticut's jurists lightened the load
of ancient oppressive laws....” C. Collier, supra, 76 Conn.
B.J. at 49–50.


“[This unmistakable] tendency toward judicial
moderation in the use of physical punishments in the
years [1662 through 1675] ... is all the more pronounced
when we consider capital crimes and capital punishment.”
W. Holdsworth, supra, at p. 365. As public attitudes
*31  evolved, magistrates grew more reluctant to inflict


capital punishment and came to believe that the death
penalty should be reserved for only the most heinous
and universally condemned **23  offenses. See id., at pp.
382, 431. Before adultery was demoted from a capital
offense to a lesser crime in 1672; C. Collier, supra, 76
Conn. B.J. at 19; for example, “magistrates displayed
marked reluctance to inflict death for the offense”; W.
Holdsworth, supra, at p. 533; and courts found ways to
avoid imposing the statutory death penalty on adulterers.
C. Collier, supra, at 19 n. 42. By the 1670s, courts also
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were demonstrating less willingness “to exact the full
measure of retribution” for sodomy and other capital
crimes. W. Holdsworth, supra, at p. 418; see also id., at
pp. 371, 519. In 1677, for example, a jury declined to
convict Nicholas Sension of capital sodomy, despite what
Holdsworth suggests was clear evidence of his guilt. See
id., at pp. 418–19.


Even more than the courts, however, it was Connecticut's
forward thinking governor, John Winthrop, Jr., a leading
colonial physician and scientist, who was responsible
for the restraint that the colony began to exercise in
the 1660s with respect to capital crimes ranging from
witchcraft and blasphemy, on the one hand, to adultery,
sodomy, and rape, on the other. See id., at pp. 522–
25, 579–80. Governor Winthrop's “legendary toleration
and the force of his moderating influence over the
affairs of his colony” effectively extinguished the colony's
hysteria over witchcraft, and ultimately resulted in the


delisting of adultery as a capital crime in 1672. 27  Id.,
at p. 580. Holdsworth concludes that this *32  dramatic
evolution in public and judicial attitudes toward crime
and penology during the 1660s directly influenced the
decision in 1672 to adopt key freedoms that Massachusetts
afforded its criminal defendants, including the freedoms
from inhumane, barbarous and cruel punishments, in
addition to torture, when formulating the new colonial
statutes. See id., at pp. 513, 537, 539, 582. “The [c]ode
of 1672 expounded in the language of law the new ideal
of a new generation, a more moderate, more explicit,
more progressive conception” of crime and punishment.
Id., at p. 582. “By giving formal legal recognition to
many of the changes that had transpired during the
preceding decade,” Holdsworth explains, “the [c]ode of
1672 reflected to a greater extent than its predecessor
the essential institutional character that was to mark
Connecticut for the remainder of the colonial period.” Id.,
at p. 583.


In addition to abolishing such brutal forms of capital
punishment as flogging to death and breaking on the
wheel, the 1672 code lessened the severity of many criminal
sanctions, reducing the maximum number of lashes that
could be imposed for noncapital crimes and replacing
whipping with imprisonment as the penalty for others.
See id., at pp. 513, 537–39, 576. Moreover, although
legislators did retain severe corporal punishments such
as branding, which replaced death as the penalty for
those crimes that were decapitalized in 1672, court records


indicate that such punishments were rarely if ever inflicted.
See id., at pp. 535, 576.


**24  It is apparent from this history that, long
before the adoption of either the federal or state
constitution, Connecticut citizens enjoyed a quasi-
constitutional freedom from cruel punishment, one that
reflected our unique *33  social and political traditions
and that far exceeded the protections recognized in
England at the time. These protections were enshrined in
Connecticut's early constitutional statutes and common
law, and, from the start, were intimately tied to the
principles of due process.


2


1818


We next consider the historical circumstances leading
up to the adoption of the state constitution in 1818.
The late eighteenth and early nineteenth centuries
witnessed the twilight of a premodern system of criminal
justice in the United States. See generally note, “The
Eighth Amendment, Proportionality, and the Changing
Meaning of ‘Punishments,’ ” 122 Harv. L.Rev. 960
(2009). The rapid evolution in penology that occurred
in the decades following the founding was especially
pronounced in Connecticut. The late eighteenth and
early nineteenth centuries in Connecticut witnessed a
pronounced liberalization in public, legislative, and
judicial attitudes toward crime and punishment. The
period has been described as one characterized by
penological reform, a broader commitment to human
rights, and the first serious public questioning of the moral
legitimacy of capital punishment. See L. Goodheart,
The Solemn Sentence of Death: Capital Punishment in
Connecticut (2011) pp. 69–70. This time between the
adoption of the federal and state constitutions also saw
an emerging awareness of and compassion for “the fate of
the condemned perpetrator.” Id., at p. 85. These changes
coincided with the reopening of the newly established
Newgate Prison (Newgate) in 1790, which provided the
opportunity to impose incarceration as an alternative to
more severe traditional punishments. See id., at p. 75.


During this period, Connecticut's legislators, jurists, and
citizens refined their understanding of what constituted
*34  cruel and unusual punishment. Nowhere was this
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more apparent than in the repudiation of corporal
punishment as a legitimate penal sanction. “With the
establishment of a [s]tate prison, many of the barbarous
punishments [began] to disappear from the statute book,
replaced by confinement for a term of years.” Judicial and
Civil History of Connecticut (D. Loomis & J. Calhoun
eds., 1895) p. 98. In 1808, for instance, “legislators crafted
a less draconian statute for the regulation of female
sexuality”; L. Goodheart, supra, at p. 77; and, by the
middle of the next decade, a broad consensus had emerged
in the state that corporal punishment of any sort was
degrading and debasing. See id., at pp. 77–78. When the
criminal code was revised in 1821 to comport with the
state constitution of 1818, bodily punishment was largely
abolished. See Judicial and Civil History of Connecticut,
supra, at pp. 98–99. The last vestige of the old system,
the whipping post, survived only one decade more as a


punishment for theft. 28  Id., at p. 99.


**25  *35  Connecticut's earliest reported judicial
decisions indicate that the courts, like the legislature,
had begun to adopt a broader conception of cruel and
unusual punishment in the years leading up to the
adoption of the 1818 constitution. In State v. Smith,
5 Day (Conn.) 175 (1811), for example, the defendant
argued that imposing successive terms of imprisonment
in Newgate for multiple incidents of counterfeiting was
“novel, without precedent, cruel and illegal.” Id., at 178.
A majority of this court ultimately denied the requested
relief, but only because it concluded that “[n]o injustice
[was] done to the prisoner; and this proceeding [was]
neither new, nor without precedent; such [had] been the
usage of our courts, for many years past, in this state.”
Id., at 179. Indeed, the majority went out of its way to
note that courts “are bound to become acquainted with
the situation and circumstances of the prisoner, when they
pronounce the sentence. If through infirmity, it should
appear to be inhuman or improper to confine him to hard
labor, in Newgate, immediately upon conviction, it would
be the duty of the court to postpone the commencement
of his confinement, to a future day.” Id.


That Connecticut had developed by the turn of the
nineteenth century a more expansive conception of what
constituted impermissibly cruel punishment is further
revealed in the writings of former Chief Justice Zephaniah
Swift. Swift did not hesitate to condemn as “cruel and
illiberal” not only corporal punishment and the like, but
also what he saw as outmoded and unjust common-


law traditions. 2 Z. Swift, A System of the Laws of the
State of Connecticut (1796) p. 398. Practices ranging from
false imprisonment, to the denial of *36  defense counsel
in capital cases, to punishing a parent for harboring a
fugitive child were all, to Swift, examples of cruelties
that the law ought not countenance. See id., at pp. 58,
371–72, 398–99. Swift was especially troubled by the
traditional English punishment for suicide—forfeiture of
the deceased's estate and burial on a public highway with
a stake driven through the body—which he characterized
as the product of a “barbarous period of superstition, and


cruelty.” Id., at p. 304. 29


**26  Nor was capital punishment immune from these
broader currents in Connecticut's criminal justice system.
Opposition to capital punishment gained traction in the
decade before the adoption of the 1818 state constitution.
In 1808, then Judge Swift instructed a grand jury that
courts were adopting a “milder practice” in applying
the capital law. (Internal quotation marks omitted.)
L. Goodheart, supra, at p. 76; see also id., at p.
71. The following year, in a speech to the legislature,
Lieutenant Governor John Treadwell shared his view
that “[c]onfinement in Newgate ... [was] terrible, but
not cruel; and it [was] probably more effectual to
prevent [atrocious] crimes, than capital punishment....”
J. Treadwell, “Lieutenant Governor Treadwell's Speech
to the Legislature of Connecticut: October, 1809,” The
American Register, January 1, 1810, p. 6. Although
he lamented that there were few penitents among the
inmates housed at Newgate, Treadwell proposedthat *37
providing them with Bibles and religious instruction might
have a beneficial effect. See id.


Finally, in a series of events that culminated in the
decision to convene a constitutional convention, the
legislature voted in 1816 to grant a new trial for Peter
Lung, who had been condemned to die for the murder
of his wife. J. Zeldes, “Connecticut's Most Memorable
‘Good for Nothing Rascal’ in This ‘Land of Steady
Habits,’ ” 80 Conn. B.J. 367, 380–81, 393–94 (2006).
The deciding vote in favor of a retrial was cast by a
member of the governing council who “was not willing


that a man should be [hanged as a result of] his vote.” 30


(Internal quotation marks omitted.) Id., at 394. Following
his conviction upon retrial, Lung was in fact hanged.
The following week, the Middlesex Gazette published
an article remarking on the “infrequency of capital
punishment” and observing that the “[behavior] of this



http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1811019444&pubNum=0000311&originatingDoc=Iaacb007342a711e590d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1811019444&pubNum=0000311&originatingDoc=Iaacb007342a711e590d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1811019444&pubNum=0000311&originatingDoc=Iaacb007342a711e590d4edf60ce7d742&refType=RP&fi=co_pp_sp_311_178&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_311_178

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1811019444&pubNum=0000311&originatingDoc=Iaacb007342a711e590d4edf60ce7d742&refType=RP&fi=co_pp_sp_311_179&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_311_179

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0329759731&pubNum=0001120&originatingDoc=Iaacb007342a711e590d4edf60ce7d742&refType=LR&fi=co_pp_sp_1120_380&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_1120_380

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0329759731&pubNum=0001120&originatingDoc=Iaacb007342a711e590d4edf60ce7d742&refType=LR&fi=co_pp_sp_1120_380&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_1120_380

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0329759731&pubNum=0001120&originatingDoc=Iaacb007342a711e590d4edf60ce7d742&refType=LR&fi=co_pp_sp_1120_380&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_1120_380

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0329759731&pubNum=0001120&originatingDoc=Iaacb007342a711e590d4edf60ce7d742&refType=LR&fi=co_pp_sp_1120_394&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_1120_394





State v. Santiago, 318 Conn. 1 (2015)


122 A.3d 1


 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 13


unfortunate sufferer on this trying occasion, was such
as to attract the tenderest sympathy of every rational
beholder.” “Execution,” Middlesex Gazzette, reprinted in
The Weekly Recorder: A Newpaper Conveying Important
Intelligence and Other Useful Matter Under the Three
General Heads of Theology, Literature and National
Affairs, July 31, 1816, p. 8.


In summary, it is clear that, from the earliest days of the
colonies, and extending until the adoption of the state


constitution in 1818, 31  the people of Connecticut *38
saw **27  themselves as enjoying significant freedoms
from cruel and unusual punishment, freedoms that were
safeguarded by our courts and enshrined in our state's
pre-constitutional statutory and common law. That our
history reveals a particular sensitivity to such concerns
warrants our scrupulous and independent review of
allegedly cruel and unusual practices and punishments,
and informs our analysis thereof.


C


Relevant Constitutional Text


We next consider the relevant provisions of the state
constitution. In light of our state's firm and enduring *39
commitment to the principle that even those offenders
who commit the most heinous crimes should not be
subjected to inhumane, barbarous, or cruel punishment,
the question naturally arises why the framers of the 1818
constitution decided to embed these traditional liberties
in our dual due process clauses; see Conn. Const. (1818),
art. I, §§ 9 and 10; rather than in an express punishments
clause. Although there is no indication that that question
was debated during the 1818 constitutional convention,
we find guidance in the broader legal history of turn of the
century Connecticut.


Connecticut was among three of the original thirteen
states that chose not to officially ratify the eighth
amendment or, indeed, any of the first ten amendments


to the federal constitution. 32  C. Leedham, Our
Changing Constitution (1964) p. 41. In 1787, the state's
representatives to the federal constitutional convention
had argued vehemently against the need for a bill of rights.
See C. Collier, supra, at 57, 67. “In Connecticut, unlike
those states that had recently been under the domination


of royal and proprietary governors and appointed
upper houses, limited government **28  was taken for
granted. Calvinist theory described limited government,
[Connecticut's] Fundamental Orders [of 1639] proclaimed
it, the [Connecticut] Charter [of 1662] established it,
tradition demanded it, common law enforced it, and
frequent elections guaranteed it.” Id., at 53. During
the late eighteenth and early nineteenth centuries, for
example, Connecticut courts routinely safeguarded the
basic rights enshrined in the federal Bill of Rights on the
basis of natural rights or common law, without the need
for any formal constitutional sanction. See *40  id., at 31,
65. Moreover, there was a particular fear in Connecticut
that the adoption of a written bill of rights would imply,
by negative inference, that citizens were no longer entitled
to unenumerated protections long enshrined in the state's


common law. 33  See id., at 56–59. “A strong statewide
consensus, then, held that no bill of rights was necessary
and, indeed, might even limit individual liberty.” Id., at 57.


Although this viewpoint had become less prevalent
by 1818, when Connecticut adopted its first formal
constitution; see id., at 68–69; it retained many “influential
adherents....” Id., at 69. This likely accounts for the
fact that certain protections long entrenched in the
state's constitutional common law were not expressly
enumerated in the new written constitution. Indeed, in
an 1821 speech, Governor Oliver Wolcott called on
Connecticut's courts to articulate and protect the many
natural rights that remained unenumerated by either
constitution or statute. See id., at 37–38.


Accordingly, in Moore v. Ganim, 233 Conn. 557, 660
A.2d 742 (1995), we “assume[d] that the framers believed
that individuals would continue to possess certain natural
rights even if those rights were not enumerated in the
written constitution. On the basis of this assumption,
we [would] not draw firm conclusions from the silence
of the constitutional text.... Rather, in determining
whether unenumerated rights were incorporated into the
constitution, we must focus on the framers' understanding
of whether a particular right was part of the natural
law, i.e., on the framers' understanding of whether the
particular right was so fundamental to an ordered society
that it did not require explicit enumeration. We can
discern the framers' understanding, of course, only by
examining the historical sources.” (Emphasis omitted.)
Id., at 601, 660 A.2d 742.
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*41  In her dissenting opinion, Chief Justice Rogers
cites to Cologne v. Westfarms Associates, 192 Conn.
48, 60, 469 A.2d 1201 (1984), for the proposition
that, by the time the 1818 constitution was adopted,
the view that the basic liberties of the people should
be enshrined in a written constitution had come
to prevail in Connecticut. See footnote 6 of Chief
Justice Rogers' dissenting opinion. Chief Justice Rogers,
however, neglects to consider an adjacent passage in
Cologne that recognizes that “[a]n opposing view was
expressed that such a detailed specification of individual
rights was superfluous and tended to abridge them,
because all governmental powers not granted by the
constitution were reserved to the people.” Cologne v.
Westfarms Associates, supra, at 60, 469 A.2d 1201.
In fact, history reveals that article first of the 1818
constitution was born of and reflected a compromise
between these two constitutional philosophies. See R.
Purcell, Connecticut in Transition: 1775–1818 (New
Ed.1963) pp. 241–42 (discussing opposition to bill of rights
at constitutional convention and implying that ultimate
decision of which freedoms to enshrine and which to
exclude **29  was somewhat haphazard); J. Trumbull,
Historical Notes on the Constitutions of Connecticut
and on the Constitutional Convention of 1818 (1873)
p. 53 (identifying prominent delegates to convention
who opposed incorporation of any bill of rights in state
constitution); J. Trumbull, supra, at p. 56 (recognizing
ultimate compromise). For these reasons, we find little
merit in the argument that the decision of the framers of
the Connecticut constitution not to include an express bar
on cruel and unusual punishment somehow suggests that
this liberty was uncherished.


D


Relevant Connecticut Precedents


Turning to the next Geisler factor, namely, relevant
Connecticut precedents, we write on a relatively blank
*42  slate with respect to cruel and unusual punishment.


Nevertheless, since this court first recognized in Ross
that our due process clauses independently prohibit cruel
and unusual punishment; see State v. Ross, supra, 230
Conn. at 246–47, 646 A.2d 1318; we have begun to
carve out the broad contours of that prohibition. In Ross
itself, as we have noted, we adopted the aforementioned
federal framework for evaluating challenges to allegedly


cruel and unusual punishments. See id., at 252, 646 A.2d
1318. Specifically, we recognized that, under the state
constitution, whether a challenged punishment is cruel
and unusual is to be judged according to the “evolving
standards of human decency”; id., at 251, 646 A.2d
1318; and that those standards are reflected not only
in constitutional and legislative text, but also “in our
history and in the teachings of the jurisprudence of our
sister states as well as that of the federal courts.” Id.
In Ross, we also rejected the theory that “article first,
§ 9, confers the authority to determine what constitutes
cruel and unusual punishment solely on the Connecticut
legislature and not on the courts.” Id., at 248, 646 A.2d
1318. “Although we should exercise our authority with
great restraint,” we explained, “this court cannot abdicate
its nondelegable responsibility for the adjudication of
constitutional rights.” Id., at 249, 646 A.2d 1318.


Subsequently, in Rizzo I, we characterized it as “settled
constitutional doctrine that, independently of federal
constitutional requirements, our due process clauses,
because they prohibit cruel and unusual punishment,
impose constitutional limits on the imposition of the death
penalty.” State v. Rizzo, supra, 266 Conn. at 206, 833
A.2d 363. In that case, we recognized that there is an
“overarching concern for consistency and reliability in
the imposition of the death penalty” under our state
constitution. (Emphasis omitted.) Id., at 233, 833 A.2d
363. Accordingly, in order to avoid having to resolve
the state constitutional question raised in that case, we
construed General Statutes (Rev. to 1997) § 53a–46a to
require that a jury must *43  find beyond a reasonable


doubt that the death penalty is the appropriate penalty. 34


See id., at 234, 833 A.2d 363.


**30  Most recently, in State v. Rizzo, 303 Conn. 71, 184–
201, 31 A.3d 1094 (2011) (Rizzo II ), cert. denied, ––– U.S.
––––, 133 S.Ct. 133, 184 L.Ed.2d 64 (2012), we engaged
in a full analysis of the constitutionality of the death
penalty pursuant to the state constitution. At that time,
we reiterated that, “in determining whether a particular
punishment is cruel and unusual in violation of [state]
constitutional standards, we must look beyond historical
conceptions to the evolving standards of decency that


mark the progress of a maturing society.” 35  (Internal
quotation marks omitted.) Id., at 187–88, 31 A.3d 1094.
We also “recognize[d] that assessing the propriety of [a
punishment] *44  is not exclusively the domain of the
legislature, and that this court has an independent duty to
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determine that the penalty remains constitutionally viable
as the sensibilities of our citizens evolve.” Id., at 197, 31
A.3d 1094. We return to these well established principles
in parts II and III of this opinion.


E


Persuasive Sister State Precedents


[26]  [27]  The unique structure and text of the
Connecticut constitution of 1965, in which the freedom
from cruel and unusual punishment is embedded in
our dual due process clauses rather than in a distinct
punishments clause, mean that sister state authority is less
directly relevant than in cases in which we have construed
other constitutional provisions. We do agree with our
sister courts, however, that, under the state constitution,
the pertinent standards by which we judge the fairness,
decency, and efficacy of a punishment are necessarily
those of Connecticut. Although regional, national, and
international norms may inform our analysis; see, e.g.,
State v. Rizzo, supra, 303 Conn. at 188–96, 31 A.3d 1094;
the ultimate question is whether capital punishment has
come to be excessive and disproportionate in Connecticut.
Cf. Fleming v. Zant, 259 Ga. 687, 690, 386 S.E.2d 339
(1989) ( “[t]he standard of decency that is relevant to
the interpretation of the prohibition against cruel and
unusual punishment found in the Georgia [c]onstitution
is the standard of the people of Georgia, not the national
standard” [internal quotation marks omitted] ); District
Attorney v. Watson, 381 Mass. 648, 661, 664–65, 411
N.E.2d 1274 (1980) (holding that death penalty violated
state constitution on basis of contemporary standards


of decency in Massachusetts); 36  J. Acker & E. Walsh,
*45  “ **31  Challenging the Death Penalty under


State Constitutions,” 42 Vand. L.Rev. 1299, 1325 (1989)
(“[e]ven if state courts are guided by the doctrinal analysis
now associated with the eighth amendment, their frame
of reference for measuring evolving standards of decency
must be within state borders” [internal quotation marks
omitted] ); cf. also Kerrigan v. Commissioner of Public
Health, 289 Conn. 135, 188–213, 957 A.2d 407 (2008) (in
context of determining whether gay persons are entitled
to heightened protection for equal protection purposes
under state constitution, court assessed their political
power or lack thereof in Connecticut). Justice Zarella's
arguments to the contrary notwithstanding, we also agree


with those courts that have determined that it is perfectly
reasonable to apply the federal evolving standards of
decency rubric to cruel and unusual punishment claims
brought under a state constitution. See, e.g., People
v. Anderson, 6 Cal.3d 628, 647–48, 493 P.2d 880, 100
Cal.Rptr. 152, cert. denied, 406 U.S. 958, 92 S.Ct. 2060,


32 L.Ed.2d 344 (1972); 37  Fleming v. Zant, supra, at
689–90, 386 S.E.2d 339; District Attorney v. Watson,
supra, at 661–62, 411 N.E.2d 1274. Indeed, we are not
aware of any court that has concluded that the federal
evolving standards of decency rubric is inapplicable to
state constitutional claims.


F


Conclusion


To summarize our analysis of the first five Geisler factors,
when construing the state constitutional freedom *46
from cruel and unusual punishment, we broadly adopt the
framework that the federal courts have used to evaluate
eighth amendment challenges. We apply this framework,
however, with respect to the constitutional facts as they
exist in Connecticut and mindful of our state's unique and
expansive constitutional and preconstitutional history. To
the extent that the sixth Geisler factor—economic and
sociological norms and policy considerations—is relevant,
we take such considerations into account in parts II and
III of this opinion, in which we address the defendant's


specific constitutional challenge. 38


II


THE DEATH PENALTY FAILS TO
COMPORT WITH CONTEMPORARY


STANDARDS OF DECENCY


We next consider whether the death penalty, as currently
imposed in Connecticut, **32  and following the
enactment of P.A. 12–5, is so out of step with our
contemporary standards of decency as to violate the
state constitutional ban on excessive and disproportionate
punishment. We conclude that it is.
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[28]  [29]  As we previously noted, both the federal
and state constitutions prohibit the imposition of any
punishment that is not proportioned and graduated to
the offense of conviction. Whether a punishment is
disproportionate *47  and excessive is to be judged by
the contemporary, “evolving standards of decency that
mark the progress of a maturing society.” Trop v. Dulles,
supra, 356 U.S. at 101, 78 S.Ct. 590 (plurality opinion);
accord State v. Rizzo, supra, 303 Conn. at 187–88, 31 A.3d
1094. In other words, the constitutional guarantee against
excessive punishment is “not fastened to the obsolete
but may acquire meaning as public opinion becomes
enlightened by a humane justice.” Weems v. United States,
217 U.S. 349, 378, 30 S.Ct. 544, 54 L.Ed. 793 (1910); see
also Hall v. Florida, supra, 134 S.Ct. at 1992 (“[t]he [e]ighth
[a]mendment's protection of dignity reflects the [n]ation
we have been, the [n]ation we are, and the [n]ation we
aspire to be”). Because the legal standard is an evolving
one, it is both necessary and appropriate for us to consider
the issue anew, in light of relevant recent developments,


when it is raised. 39  See State v. Rizzo, supra, 303 Conn.
at 187–88, 31 A.3d 1094.


On only two prior occasions has this court considered in
any depth whether capital punishment violates the state
constitutional ban on cruel and unusual punishment. See
State v. Rizzo, supra, 303 Conn. at 184–201, 31 A.3d 1094;
State v. Ross, supra, 230 Conn. at 248–52, 646 A.2d 1318.
In those cases, we considered—and at times blurred the
lines between—two distinct constitutional challenges: (1)
the claim that capital punishment is inherently barbaric
punishment and, therefore, offends the constitution at
all times and under all circumstances; and (2) the
claim that, although capital punishment may once have
comported with constitutional requirements, our state's
*48  standards of decency have evolved such that


execution now constitutes excessive and disproportionate
punishment. See State v. Rizzo, supra, 303 Conn. at 187–
88, 31 A.3d 1094; State v. Ross, supra, at 248, 250,
646 A.2d 1318. The dissenting justice in Ross likewise
challenged capital punishment along both parameters.
Compare State v. Ross, supra, at 298, 646 A.2d 1318
(Berdon, J., dissenting in part) (“[t]he punishment of death
is inherently degrading to the dignity of a human being”),
with id., at 301–313, 646 A.2d 1318 (Berdon, J., dissenting
in part) (arguing that, inter alia, public no longer supports
death penalty, penalty is unfairly applied, and recent
evidence does not bear out deterrent effect).


The majority in Ross—consisting of two members of
this court and two Appellate Court judges sitting by
designation—focused its attention on the per se question
of whether the “imposition of the death penalty invariably
constitutes cruel and unusual punishment.” Id., at 245,
646 A.2d 1318. The majority evaluated the **33
constitutionality of the death penalty under the rubric
of the six Geisler factors. Id., at 249–52, 646 A.2d 1318.
Dispensing with five of the factors in a single paragraph,
the majority in Ross afforded each consideration no more


than one sentence of attention. 40  See id., at 249–50, 646
A.2d 1318. The sixth Geisler factor, which encompasses
the full panoply of economic and sociological *49  norms
and policy considerations, received only slightly more
attention. See id., at 251–52, 646 A.2d 1318.


With respect to the contention that the death penalty is
fundamentally offensive to evolving standards of decency,
the majority dismissed the claim of the defendant, Michael
B. Ross, with a one sentence quote from the New Jersey
Supreme Court: “When, in the course of a decade, thirty-
seven states call for the death penalty, the probability
that the legislature of each state accurately reflects its
community's standards approaches certainty.” (Internal
quotation marks omitted.) Id., at 251, 646 A.2d 1318
quoting State v. Ramseur, 106 N.J. 123, 173, 524 A.2d
188 (1987). In his lengthy dissent, Justice Berdon lamented
that the majority had given so novel and weighty a


question such “cursory analysis....” 41  State v. Ross,
supra, 230 Conn. at 295, 646 A.2d 1318 (Berdon, J.,
dissenting in part).


Subsequently, this court reiterated the holding of, or
merely cited to Ross, without any further elaboration, in
one-half dozen cases presenting facial challenges to the
death penalty under the state constitution. See State v.
Colon, 272 Conn. 106, 383, 864 A.2d 666 (2004), cert.
denied, 546 U.S. 848, 126 S.Ct. 102, 163 L.Ed.2d 116
(2005); State v. Breton, 264 Conn. 327, 418, 824 A.2d 778,
cert. denied, 540 U.S. 1055, 124 S.Ct. 819, 157 L.Ed.2d
708 (2003); State v. Reynolds, 264 Conn. 1, 236, 836 A.2d
224 (2003), cert. denied, 541 U.S. 908, 124 S.Ct. 1614, 158
L.Ed.2d 254 (2004); State v. Cobb, 251 Conn. 285, 497,
743 A.2d 1 (1999), cert. denied, 531 U.S. 841, 121 S.Ct.
106, 148 L.Ed.2d 64 (2000); State v. Webb, 238 Conn. 389,


402–405, 680 A.2d 147 (1996); 42  *50  State v. Breton, 235
Conn. 206, 217–18, 663 A.2d 1026 (1995). Accordingly,
it was not until 2011, in Rizzo II, that we first seriously
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explored the scope of the state constitutional ban on cruel
and unusual punishment with regard to the modern death
penalty. See State v. Rizzo, supra, 303 Conn. at 184–201,
31 A.3d 1094.


In Rizzo II, as in Ross, we had no difficulty rejecting
the defendant's facial  **34  challenge, reasoning that
a penalty that is referenced explicitly in the state
constitution cannot have been unconstitutional at all
times and under all circumstances. See id., at 188, 646
A.2d 1318. In that case, however, we also recognized
that the fact that capital punishment has been practiced
throughout much of our state's history and was considered
constitutional in 1818 says little about its legal status two
centuries later. See id., at 187–88, 646 A.2d 1318. Rather,
under the governing legal framework, “we must look
beyond historical conceptions to the evolving standards of
decency that mark the progress of a maturing society....
This is because [t]he standard of extreme cruelty is not
merely descriptive, but necessarily embodies a moral
judgment. The standard itself remains the same, but its
applicability must change as the basic mores of society
change.” (Internal quotation marks omitted.) Id.; see
also People v. Anderson, supra, 6 Cal.3d at 637–39, 100
Cal.Rptr. 152, 493 P.2d 880 (incidental references to death
penalty in state constitution merely acknowledge that
penalty was in use at time of drafting and do not enshrine
its constitutional status as standards of decency evolve);
District Attorney v. Watson, supra, 381 Mass. at 660–62,
411 N.E.2d 1274 (interpretation of state constitutional
prohibition against cruel and unusual punishment is not
static and depends on contemporary moral standards).


In Rizzo II, we also recognized that whether the
death penalty constitutes excessive and disproportionate
punishment is a subtler and more nuanced question
than the majority in Ross had acknowledged. Our
understanding of what constitutes excessive punishment is
*51  informed not only by the laws on the books, both


in Connecticut and elsewhere, but also by developments
in how those laws are applied by prosecutors and
sentencing juries. See State v. Rizzo, supra, 303 Conn.
at 188–98, 31 A.3d 1094. Accordingly, we undertook
a more sweeping review of contemporary social mores
and the actual implementation of capital punishment at
the state, national and even international levels. See id.
We ultimately concluded, however, that “there remain[ed]
powerful evidence of strong public support for the death
penalty in the form of long-standing laws enacted by the


democratically elected representatives of this state and
other jurisdictions within the United States....” Id., at 198,
31 A.3d 1094. Notwithstanding various indications that
there had been a drop off in support for the death penalty,
we perceived no “dramatic shift” in the constitutional or
legislative landscape. (Internal quotation marks omitted.)
Id., at 191, 31 A.3d 1094.


We first take this opportunity to clarify that, although a
sudden sea change in public opinion would be sufficient
to demonstrate a constitutionally significant shift in
contemporary standards of decency, such a dramatic shift
is not necessary for us to recognize that a punishment
has become repugnant to the state constitution. If the
legally salient metaphor is the evolution of our standards
of decency, then a gradual but inexorable extinction may
be as significant as the sociological equivalent of the
meteor that, it is believed, suddenly ended the reign of
the dinosaurs. In any event, new insights into the history
of capital punishment in Connecticut, in tandem with the
legislature's 2012 decision to abolish the death penalty
prospectively, persuade us that we now have not only
a clear picture of the long, steady devolution of capital
punishment in our state, and, indeed, throughout New
England, but also a dramatic and definitive statement
by our elected officials  *52  that the death penalty no
longer can be justified as a necessary or appropriate tool
of justice.


This court and the United States Supreme Court have
looked to five objective **35  indicia of society's evolving
standards of decency: (1) the historical development of
the punishment at issue; (2) legislative enactments; (3)
the current practice of prosecutors and sentencing juries;
(4) the laws and practices of other jurisdictions; and
(5) the opinions and recommendations of professional


associations. 43  See, e.g., Graham v. Florida, supra,
560 U.S. at 61–67, 130 S.Ct. 2011; Atkins v. Virginia,
supra, 536 U.S. at 311–16, 122 S.Ct. 2242; Thompson v.
Oklahoma, supra, 487 U.S. at 830, 108 S.Ct. 2687; Enmund
v. Florida, supra, 458 U.S. at 788–89, 102 S.Ct. 3368; State
v. Rizzo, supra, 303 Conn. at 187–96, 31 A.3d 1094. We
consider each factor in turn.


A
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Historical Development


[30]  We begin by considering “the historical development
of the punishment at issue....” Enmund v. Florida,
supra, 458 U.S. at 788, 102 S.Ct. 3368. The history of
capital punishment in Connecticut is especially important
both because substantial new historical information
has become available in recent years and because
the ultimate legal *53  question—whether the death
penalty remains consonant with our evolving standards
of decency following the enactment of P.A. 12–5
—necessarily requires that we consider the broader
historical perspective. We cannot ascertain how our moral
standards have evolved without first understanding what


they once were. 44


Our task in this regard has been greatly facilitated
by Professor Lawrence B. Goodheart, who recently
published the first comprehensive history of capital
punishment in Connecticut in “The Solemn Sentence of
Death: Capital Punishment in Connecticut.” Beginning
with the founding of the Connecticut and New
Haven **36  colonies in the 1600s, and proceeding
methodically through the first decade of the current


millennium, Goodheart's award winning 45  book traces
nearly 400 years of the state's implementation and public
perception of the death penalty. Two recurring themes
emerge from this survey. First, the acceptability of
imposing death as a form of judicial punishment has
declined steadily over *54  Connecticut's nearly 400
year history. Secularization, evolving moral standards,
new constitutional and procedural protections, and the
availability of incarceration as a viable alternative to
execution have resulted in capital punishment being
available for far fewer crimes and criminals, and
being imposed far less frequently, with a concomitant
deterioration in public acceptance. Second, what has
not changed is that, throughout every period of
our state's history, the death penalty has been
imposed disproportionately on those whom society
has marginalized socially, politically, and economically:
people of color, the poor and uneducated, and unpopular
immigrant and ethnic groups. It always has been easier for
us to execute those we see as inferior or less intrinsically
worthy.


Beginning with the seventeenth century, Goodheart
explains that early Connecticut penal statutes reflected


the Puritans' deep-seated commitment to the Mosaic
legal code of the Old Testament. See L. Goodheart,
supra, at pp. 10–12. In 1656, the New Haven colony
recognized twenty-three different capital crimes. Id., at p.
12. An individual could be executed for conduct offending
the colony's strict religious sensibilities (e.g., idolatry,
witchcraft, blasphemy, cursing or smiting a parent,
defiance by a rebellious son, profaning the Sabbath);
for behavior deemed to be sexually deviant (adultery,
masturbation, bestiality, heterosexual and homosexual
sodomy, incest); for repeated incidents of burglary or
robbery; as well as for rape, rebellion, and killing of
various sorts. See id. From the founding of the colonies
through the end of the seventeenth century, more people
were executed in Connecticut for witchcraft (eleven) and
for sexual infractions, such as bestiality and sodomy
(eleven, including one rape), than for homicide (ten). See
id., at pp. 17, 22, 33.


Even in that era, however, judges and juries often hesitated
to enforce the capital laws as written. See, *55  e.g., C.
Collier, supra, 76 Conn. B.J. at 19 n.42. In many adultery
cases, for example, courts avoided imposing the ultimate
punishment by finding the parties not guilty but “highly
suspicious,” and thus imposing a sentence of something
other than death. Id.


Commencing with the Age of Enlightenment in the late
1600s, and continuing for the next three plus centuries,
Connecticut's courts and elected officials have steadily
pared back the number and types of crimes deemed
worthy of the ultimate punishment. See generally L.
Goodheart, supra, at cc. 2–7. By the early 1660s,
juries, magistrates, and the governor himself all were
taking steps to, in essence, decapitalize crimes such as
sodomy, blasphemy, and witchcraft, in keeping with the
public's increasingly secular attitudes toward crime and
punishment. See part I B 1 of this opinion. The last
executions for bestiality and witchcraft were carried out
in 1662 and 1663, respectively. L. Goodheart, supra, at
pp. 33, 97. Adultery was delisted as a capital offense
in 1672, the same year Thomas Rood was executed for
**37  incest, and, since then, no one has been executed


in Connecticut for any nonviolent sexual crime. See
id., at p. 31. The revised Connecticut laws of 1750
removed the capital crimes of idolatry, man stealing,
and various offenses of rebellious offspring from the
books; id., at pp. 38, 45–49; and, two years later, the
General Assembly blocked an execution for the crime of
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blasphemy, effectively decapitalizing that crime. Id., at pp.
49, 68. The last execution in Connecticut for infanticide, a
charge under which married and unmarried mothers were


treated differently, 46  took place in 1753; id., at p. 57;
followed in 1768 by the last hanging for burglary or any
purely economic crime. Id., at pp. 65–66.


*56  The colonialists' commitment to Mosaic eye for an
eye justice had been grounded not only in their religious
convictions, but also in the fact that they lacked any viable
alternatives to execution. See W. Holdsworth, supra, at
pp. 356–57. That changed with the advent of modern
correctional facilities. Although one dozen capital crimes
remained on the books through the end of the eighteenth
century, after Newgate opened in East Granby in 1773,
no one was executed in Connecticut for any crime other
than homicide or rape. See L. Goodheart, supra, at pp. 68,
75. Moreover, the last execution for rape, in 1817; id., at
p. 94; was carried out just one decade before the opening
of the state prison in Wethersfield; id., at p. 101; which
Goodheart characterizes as reflecting “more hopeful, even
utopian, assumptions about penology.” Id. With the ideal
and means of achieving rehabilitation well established, in
1846, the legislature, for the first time, created a distinction
between first and second degree murder to further limit the
application of the death penalty. Id., at pp. 104–105. One
century later, “[i]n 1951, the legislature enacted a statute
that allowed the jury to recommend life imprisonment
rather than death for individuals convicted of first degree
murder, making it even easier for the jury to avoid
imposing the death penalty. See Public Acts 1951, No.
369.” State v. Ross, supra, 230 Conn. at 303, 646 A.2d 1318
(Berdon, J., dissenting in part).


Connecticut's steadily waning commitment to capital
punishment also has been evidenced in the narrowing
range of offenders who have been subject to the ultimate
punishment. No female has been executed in the state since
1786, and no male under the age of eighteen at the time
of the offense since 1904. See L. Goodheart, supra, at pp.
81–82, 136. Indeed, our legislature has “acted ahead of the
United States Supreme Court”; State v. Rizzo, supra, 303
Conn. at 189, 31 A.3d 1094; in prohibiting the execution
of persons with intellectual disabilities; Public Acts *57
1973, No. 73–137, § 4; of offenders who committed their
capital crimes when they were under eighteen; Public Acts
1973, No. 73–137, § 4; and for any crime not involving the
death of a victim. State v. Rizzo, supra, at 189, 31 A.3d
1094.


Although the past 380 years have witnessed an ongoing
decline in our state's commitment to the death penalty
as a legitimate form of punishment, it is noteworthy
that Connecticut's two constitutions, adopted in 1818 and
1965, were drafted during periods of particularly dramatic
change. As we previously discussed, the late eighteenth
and early nineteenth **38  centuries were characterized
by penological reform, an emerging commitment to
human rights, and the first widespread public questioning
of the moral legitimacy of capital punishment in
Connecticut. See L. Goodheart, supra, at pp. 69–70.
Throughout the first half of 1786, the New Haven Gazette
had reprinted Cesare Beccaria's entire 1764 treatise “On
Crimes and Punishments,” a seminal Enlightenment era
work that condemned torture and the death penalty, and
that led to widespread questioning of the latter throughout
Europe and the United States. See id., at pp. 67–70. The
impact of Beccaria's progressive approach to penology
may be seen in the case of Henry Wilson, a convicted rapist
whose death sentence the General Assembly commuted
in 1822. See id., at pp. 96–97. Goodheart implies that the
decision reflected the fact that neighboring states, such as
Rhode Island, already had decapitalized that crime. See
id., at p. 97.


One hundred and fifty years later, when Connecticut
adopted the 1965 constitution, there was an “unofficial
moratorium” on the death penalty in the state. Id., at p.
196. The last execution in the state had taken place in 1960,
and that only after the condemned man, Joseph Taborsky,
“volunteered to die....” Id., at p. 193. Goodheart attributes
the unofficial moratorium that began in the early 1960s
to a myriad of factors: the expansion *58  of defendants'
federal constitutional rights; declining popular support
for the death penalty; opposition from organized religion,
which originally had championed capital punishment in
Connecticut; and research indicating that, since 1930, “the
death penalty [had fallen] inordinately on those at the
bottom of society,” including the poor, uneducated, and
mentally disabled. Id., at p. 202.


Another Connecticut execution would not occur until
forty-five years later, in 2005, when Ross, like Taborsky,
waived his right to further appeals and habeas remedies.
Id., at pp. 228, 230–31, 244–46. No capital sentences
have been carried out in the decade since Ross was
executed. Over the past fifty-five years, then, during which
time thousands of murders have been committed in the
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state, our criminal justice system has conducted but a
single execution, and that only after the condemned man
all but forced the state to carry out his sentence. See
id., at pp. 230–31. The eleven men currently on death
row in Connecticut are, at the least, many years, and
most likely decades, away from exhausting all of their
state and federal appeals and habeas remedies. Even
if the legislature never had enacted P.A. 12–5, if past
is prologue, there simply is no reason to believe that
any Connecticut executions would be carried out in the
foreseeable future.


As Justice Berdon observed in his dissent in Ross, this
“whole state history demonstrates a reluctance to impose
the death penalty.” State v. Ross, supra, 230 Conn. at 302,
646 A.2d 1318 (Berdon, J., dissenting in part). “[O]ur early
capital laws were seldom enforced, and, indeed, the cases
in which capital punishment has been inflicted have been
exceedingly rare, some counties hardly having known
an execution.” (Internal quotation marks omitted.) Id.,
at 303, 646 A.2d 1318 (Berdon, J., dissenting in part).
“There have been, it is believed, within the last [220]
years, fewer executions in Connecticut for crime, than
in any *59  other state of equal size in the world. The
records of our courts have scarcely the stain of blood upon
them....” (Internal quotation marks omitted.) Id.


Connecticut's historical ambivalence toward the death
penalty also has manifested in persistent efforts to abolish
capital punishment. As we previously discussed, the first
serious organized opposition to **39  the death penalty
emerged in the early nineteenth century, and, by the mid–
1800s, two governors and a majority of the state Senate
had signed petitions for its repeal. L. Goodheart, supra,
at pp. 130–31. Abolition efforts persisted throughout the
nineteenth and twentieth centuries. See id., at pp. 163–64,
178, 191, 195. In 2009, the General Assembly passed P.A.
09–107, which would have repealed the death penalty for
crimes committed after the passage of that act. See State
v. Rizzo, supra, 303 Conn. at 198, 31 A.3d 1094. Governor
Rell vetoed P.A. 09–107, however, and the legislature did
not muster the two thirds vote necessary to override the
governor's veto. Id. Similar legislation was introduced in
2011, which advanced through the Judiciary Committee
but failed to achieve a full vote in either the House or the
Senate. See id., at 199, 31 A.3d 1094. Finally, on April 25,
2012, Governor Malloy signed P.A. 12–5, which abolished
the death penalty for all crimes committed on or after
that date. Connecticut's history, then, evinces a steady,


inexorable devolution in the popularity and legitimacy of
the death penalty, culminating in its prospective abolition
in 2012.


B


Legislative Enactments


With respect to the second indicator of our evolving
standards of decency, both this court and the United
States Supreme Court have stated that “the clearest and
most reliable objective evidence of contemporary values
is the legislation enacted by the country's legislatures.”


*60  47  (Internal quotation marks omitted.) Atkins v.
Virginia, supra, 536 U.S. at 312, 122 S.Ct. 2242; accord
State v. Rizzo, supra, 303 Conn. at 191, 31 A.3d 1094. We
last examined the constitutionality of the death penalty
in Rizzo II. See State v. Rizzo, supra, 303 Conn. at
184–201, 31 A.3d 1094. At that time, we recognized
that, during the preceding decade, (1) the United States
Supreme Court had imposed additional restrictions on the
range of offenses and offenders constitutionally subject
to capital punishment; id., at 188, 31 A.3d 1094; (2)
several additional sister states had abolished the death
penalty; id., at 190, 31 A.3d 1094; and (3) the number of
death sentences imposed and executions carried out in the
United States had continued to decline. Id., at 192–93, 31
A.3d 1094. Nevertheless, we concluded “that, as long as
there remains powerful evidence of strong public support
for the death penalty in the form of long-standing laws
enacted by the democratically elected representatives of
this state and other jurisdictions within the United States,
we will not attempt to discern a contrary view of the public
will, or to answer complex policy questions best answered
by the legislative process....” Id., at 198, 31 A.3d 1094.


Public Act 12–5 pulled that linchpin out of our decision
in Rizzo II. For the first time in our state's history, the
governor and a majority of both legislative chambers
**40  have now rejected state sanctioned killing and


agreed that life imprisonment without the possibility of
release *61  is a just and adequate punishment for even
the most horrific crimes. For any future crimes, the death
penalty has been removed from the list of acceptable
punishments that may be imposed in accordance with law.
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Public Act 12–5 thus represents the terminus of the
four century long devolution of the death penalty in
Connecticut. Although the prospective nature of P.A.
12–5 reflects the intent of the legislature that capital
punishment shall die with a whimper, not with a bang,
its death knell has been rung nonetheless. Our elected
representatives have determined that the machinery of


death 48  is irreparable or, at the least, unbecoming to
a civilized modern state. As a ranking member of the
Judiciary Committee recognized in 2012, “this law is the
best and most recent indication of evolving standards in


our society of human decency.” 49  55 S. Proc., Pt. 2, 2012
*62  Sess., p. 574, remarks of Senator John A. Kissel. The


prospective abolition of the death penalty thus provides
strong support for the conclusion that capital punishment
no longer comports with contemporary standards of
decency and, therefore, constitutes cruel and unusual
punishment.


In her dissenting opinion, Chief Justice Rogers takes
issue with the conclusion that the prospective repeal
of the death penalty indicates that capital punishment
no longer comports with our state's evolving standards
of decency. She argues that, as a matter of common
sense, legislators would not have voted to retain capital
punishment on a retroactive basis if they had believed
such punishment to be immoral, indecent, or unnecessary.
Rather, she speculates that “the reason for the prospective
repeal was not that a majority **41  of legislators
found the death penalty morally repugnant even for the
worst crimes, or that they found life imprisonment an
adequate substitute for the death penalty, but that they
had determined that the death penalty simply had become
impracticable.” Text accompanying footnote 19 of Chief
Justice Rogers' dissenting opinion. The most reasonable
interpretation of P.A. 12–5, Chief Justice Rogers posits,
is that the legislature continues to believe that death is
the appropriate punishment for certain crimes but that,
for financial and other pragmatic reasons, our elected
representatives were forced to accept a less severe form of
punishment for the future.


We begin by observing that the United States Supreme
Court, in *63  Atkins v. Virginia, supra, 536 U.S. 304,
122 S.Ct. 2242 considered and rejected Chief Justice
Rogers' argument that a prospective only repeal of a
punishment does not indicate that the punishment no
longer comports with society's evolving values. See id., at
313–16, 122 S.Ct. 2242 (recognizing emergence of national


consensus against executing intellectually disabled, based
on decisions of eighteen states to amend their death
penalty statutes to exempt such persons from capital
punishment, even though majority of those states had
done so prospectively only); see also id., at 342–43, 122
S.Ct. 2242 (Scalia, J., dissenting) (criticizing majority
for counting among those jurisdictions that no longer
permitted execution of intellectually disabled eleven
states that had abolished practice only prospectively).
Similarly, in Fleming v. Zant, supra, 259 Ga. at 687, 386
S.E.2d 339, the Supreme Court of Georgia concluded
that a statute that prohibited the death penalty for
mentally disabled individuals on a prospective only basis
nevertheless evidenced an evolving societal consensus that
the execution of such individuals was inappropriate. See
id., at 690 and n. 3, 386 S.E.2d 339. Accordingly, that court
concluded that execution of mentally disabled individuals
sentenced prior to the effective date of the Georgia statute
would be cruel and unusual punishment, in violation of
the Georgia constitution. Id., at 690, 386 S.E.2d 339; see
also Van Tran v. State, 66 S.W.3d 790, 805 (Tenn.2001)
(concluding that statute prohibiting execution of mentally
disabled offenders was not intended to apply retroactively
but also concluding, under Tennessee constitution, in light
of Fleming, that statute evidenced evolving consensus that
carrying out any such executions would be cruel and
unusual).


More importantly, the voluminous legislative history of
P.A. 12–5 simply does not bear out Chief Justice Rogers'
interpretation of that act. During the legislative debates,
of the three dozen senators and representatives who spoke
in favor of P.A. 12–5, nearly every legislator stated that
he or she had come to oppose capital *64  punishment
as a matter of conscience or principle. Notwithstanding
the solely prospective application of P.A. 12–5, numerous
legislators declared that they categorically opposed state
sanctioned killing or, in a few cases, that they had
concluded that life imprisonment without the possibility
of release is a more appropriate punishment for capital


felons. 50  They cited a range of **42  principled
objections to the death penalty. Many found unacceptable
the possibility that the state might mistakenly execute


an innocent person. 51  Others condemned *65  capital


punishment as incurably arbitrary and discriminatory, 52


or came to believe that death sentences retraumatize the


families of murder victims. 53  In his own **43  remarks,
one of the cochairmen of the Judiciary Committee left
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little doubt as to the primary rationale for *66  the
legislation: “This was a matter of conscience for me
and I think it's a matter of conscience for everyone
in this body, proponents and opponents alike. I want
to make that very clear.” 55 S. Proc., Pt. 3, 2012
Sess., pp. 791–92, remarks of Senator Eric D. Coleman.
Indeed, many of the senators and representatives who
opposed P.A. 12–5 acknowledged that its supporters
voted out of a conscientious and moral rejection of capital


punishment. 54


Notably, although Chief Justice Rogers repeatedly chides
the majority for failing to afford adequate deference to the
legislative process, she herself is dismissive of legislators'
own characterizations of their votes, favoring instead a
narrative that is contradicted by the legislative record. It
is certainly true, as Chief Justice Rogers emphasizes, that
some proponents of the repeal also expressed concerns
over monetary or practical challenges facing our state's
capital punishment system. The fact that supporters voted
to abolish capital punishment for both moral and practical
reasons, however, in no way demonstrates that the
death penalty continues to comport with contemporary
standards of *67  decency in Connecticut. An indecent
punishment is no less indecent for the fact that it is also
costly and ineffectual.


To our knowledge, not a single legislator has publicly
indicated that the decision to repeal the death penalty
prospectively while retaining it for those who offended
prior to April 25, 2012, embodied the sort of grand
financial and pragmatic agreement suggested by Chief
Justice Rogers. In fact, comments by Senator Kissel, a
ranking member of the Judiciary Committee, directly
refute Chief Justice Rogers' theory that the legislative
history of the act could support such an interpretation:
“[T]his isn't being driven by cost savings. There [is] ...
ample testimony, year in and year out, that say[s] we for
moral, philosophical, religious reasons, because it doesn't
deter crime and all these other factors, say[s] that people
stridently oppose this penalty in Connecticut. People will
stand up on the floor of the House and the floor of the
[Senate] and say, if we had a bill in front of us with
complete abolition, I'd support it, but for political reasons
or **44  expediency or for whatever reason, that's not
the bill the Judiciary Committee gave us. But because
this gets us one step closer to full abolition, I'm going


to support this at this time.” 55  Conn. Joint Standing
Committee Hearings, Judiciary, Pt. 9, 2012 Sess., pp.


2766–67. Ultimately, of the three dozen legislators who
spoke in favor of P.A. 12–5 during the legislative hearings
and debates, only two indicated that they personally


supported the repeal primarily for pragmatic reasons. 56


*68  Why, then, did a legislature committed to abolishing
the death penalty vote to retain it for the handful of
inmates already on death row? It is clear from the
legislative history of P.A. 12–5, as well as the record of
other recent attempts to abolish capital punishment in
Connecticut, that, as Senator Kissel indicated, the vast
majority of those legislators who voted for P.A. 12–5
would have supported a full repeal but were forced at that
time to accept half a loaf because there were not enough
votes to pass a full repeal. With regard to the handful of
legislators whose support for a repeal was contingent on
retaining the death penalty for previous capital felons, the
legislative record strongly suggests that they insisted on a
prospective only repeal not for the pragmatic and financial
reasons offered by Chief Justice Rogers but, rather, for
one of two reasons.


First, some legislators opposed retroactive abolition out of
a principled belief that the state had made a commitment
to families of victims murdered before the passage of
P.A 12–5 that the state would pursue the death penalty
in those cases. Those legislators felt that the state was
morally obliged to honor that prior commitment, even


if it had foresworn capital punishment going forward. 57


For such legislators, retaining the death *69  penalty
on a retroactive basis represented the lesser of two evils.
Indeed, at least one legislator **45  speculated that
an unwillingness to “up end” victims' expectations was
the primary rationale for enacting a prospective only


repeal. 58  55 S. Proc., Pt. 3, 2012 Sess., p. 720, remarks of
Senator Andrew W. Roraback; see also K. Barry, “From
Wolves, Lambs (Part II): The Fourteenth Amendment
Case for Gradual Abolition of the Death Penalty,” 35
Cardozo L.Rev. 1829, 1837 (2014) (“[p]rospective-only
repeal grants the ‘victim's mother’ her pound of flesh and
then bids her adieu”). Indeed, at oral argument before
this court, the state acknowledged that the legislature
indicated that “keeping a promise to the victims” was one
of the primary rationales for enacting a prospective only
repeal.


*70  For other legislators, support for a prospective
only repeal appears to have reflected a calculation that
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they could accommodate the public demand that certain
notorious inmates remain on death row; see part III C of
this opinion; with little concern that those death sentences


ever would be carried out. 59  During the debates over
P.A. 12–5, many legislators were of the opinion that,
once the death penalty had been prospectively abolished,
the official policy of the state would then disapprove
capital punishment, and it would, therefore, become
unconstitutional to execute offenders whose crimes were
committed prior to the repeal. It was widely predicted that
the individuals already on death row would immediately
seek appellate or habeas relief upon passage of a
prospective repeal, and that this court would bar all future


executions. 60  **46  Although *71  not all legislators
were in agreement on this point, it is noteworthy that
Chief State's Attorney Kane, who heads the Division of
Criminal Justice and represents the state in this matter,
has himself publicly taken the position that, following a
prospective repeal, any efforts to execute those already
on death row would be unlikely to pass constitutional
muster. See Conn. Joint Standing Committee Hearings,
Judiciary, Pt. 8, 2012 Sess., pp. 2601–2602 (“I can't
imagine how we would be executing somebody who's
on death row today”); id., at pp. 2630–35 (indicating
that, after prospective repeal, capital punishment would
fail to comport with evolving standards of decency in


Connecticut). 61


[31]  Some legislators, then, may have seen a prospective
repeal as an opportunity to retain the support of
constituents committed to the execution of particular
residents of death row, while leaving to this court
the task of abolishing capital punishment retroactively.
Professor Kevin Barry, on whose opinions Chief Justice
Rogers repeatedly relies, has argued that adoption of a
prospective only repeal represented precisely this sort of
“strategic” decision on the part of legislators “to discard
the death penalty going forward ... while punting the hard
political decisions about what to do with those on death
row....” K. Barry, supra, 35 Cardozo L.Rev. at 1836;
see also id., at 1834 (noting that abolitionists adopted
similar strategy of gradual abolition in movement to end
slavery); id., at 1836 (prospective only repeal is politically
viable because it removes so-called “ ‘victim's mother’
” effect). We do not consider such action to evidence
legislative endorsement of the death penalty *72  as a
fitting and acceptable means of punishment in modern


Connecticut. 62


**47  *73  Lastly, we note that, if the primary concern
of the legislature had been with the workability of the
death penalty, as Chief Justice Rogers contends, then the
legislature certainly could have implemented measures,
short of abolition, aimed at removing some of the


impediments in the state's capital punishment scheme. 63


That option was proposed on several occasions during
the hearings and debates on P.A. 12–5 but ultimately


rejected. 64  The only plausible reading of the legislative
history, then, is that the legislature made a principled
determination that capital punishment should no longer
be the policy of Connecticut.


Turning our attention to the other elected branch of
government, we also recognize that the meaning of
a statute is revealed not only in the intent of the
legislators who draft and enact it, but also in the
aspirations of the governor who signs it. As Chief
Justice Rogers, writing for the court in Rizzo II, recently
explained: “The governor, like our legislators, is an elected
representative of the people of the state. Additionally,
executive approval ... of legislation is an integral part
of the legislative process ... and it is axiomatic that
when the governor exercises this power, he or she is
acting in a substantive **48  legislative role.... Thus ...
a governor's [signing statement issued upon] approval of
legislation may provide evidence of the motivations *74
underlying that legislation....” (Citations omitted.) State
v. Rizzo, supra, 303 Conn. at 199–200, 31 A.3d 1094. In
fact, Chief Justice Rogers observed in this very context
that “it may be, at some times, on some subjects, that
the [governor] elected by all the people is rather more
representative of them all than are the members of either
body of the [l]egislature whose constituencies are local and
not [statewide]....” (Emphasis added; internal quotation
marks omitted.) Id., at 201, 31 A.3d 1094. In the present
case, Governor Malloy made clear, in signing P.A. 12–
5, that his decision to approve legislation abolishing the
death penalty was a principled one: “Many of us who have
advocated for this position over the years have said there is
a moral component to our opposition to the death penalty.
For me, that is certainly the case....


“I [have come] to believe that doing away with the be


unfairly imposed.” 65  Gov. Malloy on Signing Bill To
Repeal Capital Punishment (April 25, 2012) (Governor's
Statement).
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In conclusion, although support for a legislative
compromise as significant and complex as Connecticut's
prospective abolition of the death penalty is bound to
arise from and reflect a range of sentiments and concerns,
the best evidence of legislative intent available *75  to
us strongly suggests that both of the elected branches
were motivated in no small part by a principled belief
that state sanctioned executions are no longer a necessary
or appropriate form of punishment, even for the most
heinous crimes.


C


Current Practice


[32]  [33]  “Although the clearest and most reliable
objective evidence of contemporary values is the
legislation enacted by the country's legislatures ... in
assessing whether a punishment is constitutionally sound,
it also is appropriate for us to consider what is occurring
in actual practice.” (Citation omitted; internal quotation
marks omitted.) State v. Rizzo, supra, 303 Conn. at 191,
31 A.3d 1094. “[T]he sentencing decisions that juries
have made ... [are] a significant and reliable objective
index of contemporary values because [juries are] so
directly involved” in the administration of criminal
justice. (Internal quotation marks omitted.) Enmund v.
Florida, supra, 458 U.S. at 794, 102 S.Ct. 3368. For
example, “[s]tatistics about the number of executions may
inform the consideration whether capital punishment ...
is regarded as unacceptable in our society.” Kennedy v.
Louisiana, supra, 554 U.S. at 433, 128 S.Ct. 2641; see id.
(finding social consensus against capital punishment for
crime of child rape); see also **49  Graham v. Florida,
supra, 560 U.S. at 64, 74, 130 S.Ct. 2011 (determining
that sentence of life imprisonment without possibility
of parole is cruel and unusual punishment for juvenile
who had committed nonhomicide offense when only 123
people were serving such sentences in eleven jurisdictions
nationwide). The number of death sentences actually
imposed and carried out is a key barometer of social
mores because, although “it is easy for the public to
respond to the conviction of a vicious murderer or a
serial killer by advocating the ultimate penalty of death,
it is far more difficult for society to carry out *76  that
penalty by taking the life of that person.” State v. Ross,
supra, 230 Conn. at 297, 646 A.2d 1318; see also D.


Garland, Peculiar Institution: America's Death Penalty in
an Age of Abolition (2010) p. 60. “Although death penalty
statutes do remain on the books of many jurisdictions,
and public opinion polls show opinion to be divided as
to capital punishment as an abstract proposition, the
infrequency of its actual application suggests that among
those persons called [on] to actually impose or carry
out the death penalty it is being repudiated with ever
increasing frequency.” People v. Anderson, supra, 6 Cal.3d
at 648, 100 Cal.Rptr. 152, 493 P.2d 880; see also District
Attorney v. Watson, supra, 381 Mass. at 662, 411 N.E.2d
1274 (prolonged dearth of executions evidences current
standards of decency).


In the post-Furman era, Connecticut has imposed
sustained death sentences at a rate (taken as a percentage
of capital eligible convictions) that is among the lowest
in the nation. See J. Donohue, “An Empirical Evaluation
of the Connecticut Death Penalty System Since 1973:
Are There Unlawful Racial, Gender, and Geographic
Disparities?,” 11 J. Empirical Legal Stud. 637, 638
(2014). Of the 205 capital eligible murders committed
in Connecticut between 1973 and 2007, of which
approximately two thirds were charged capitally, only
12 resulted in death sentences. Id., at 641. Indeed,
since 1973, whereas juries in states such as Texas and
Florida have imposed death sentences at an average
rate of approximately two per month, Connecticut
juries on average have imposed a death sentence only


approximately once every two years. 66


Moreover, each of the capital sentences imposed in
Connecticut has, in effect, become the equivalent of life
imprisonment. As we discussed, there has been an *77
almost complete moratorium on executions in the state
since 1960. Connecticut has put only one offender to
death over the past fifty-five years, and that was a serial
killer who believed that he deserved to die and voluntarily
waived his right to further appeals and habeas remedies. L.
Goodheart, supra, at pp. 228, 230–31, 244–46. Even then,
it took the state more than two decades to carry out his
sentence. See id., at p. 248. Nor is there even the remotest
likelihood that any of the inmates currently on death row
in Connecticut will exhaust their federal and state appeals
and habeas remedies any time in the foreseeable future.


[34]  The United States Supreme Court also has
recognized that the willingness or reluctance of
prosecutors to seek a particular punishment constitutes
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further objective evidence of whether society considers
that punishment to be excessive or disproportionate. See
Enmund v. Florida, supra, 458 U.S. at 796, 102 S.Ct. 3368.
This is because prosecutors “represent society's interest
in punishing crime....” Id. In **50  Connecticut, Chief
State's Attorney Kane, testifying before the legislature
prior to the enactment of P.A. 12–5, strongly suggested
that, following the prospective repeal of the death penalty,
he no longer would consider it appropriate to seek the
death penalty for eligible crimes. See Conn. Joint Standing
Committee Hearings, Judiciary, Pt. 8, 2012 Sess., pp. 2602,
2633. At neither the charging nor the sentencing stages,
then, have the key decision makers in our state's capital
punishment system demonstrated that the death penalty
continues to comport with contemporary standards of
decency in Connecticut.


D


Laws and Practices of Other Jurisdictions


Although trends within Connecticut are the most direct
and relevant indicators of contemporary standards of
decency with respect to the state constitution, *78  we
also look to developments in our sister states, and even the
international community, for additional input. See State
v. Rizzo, supra, 303 Conn. at 192–96, 31 A.3d 1094; see
also Roper v. Simmons, supra, 543 U.S. at 578, 125 S.Ct.
1183 (“[t]he opinion of the world community [opposing
the death penalty for juveniles], while not controlling
our outcome, does provide respected and significant
confirmation for our own conclusions”). Globally, 98
countries have now formally abolished the death penalty
for all crimes, up from just 16 countries in 1977, and
140 countries effectively have renounced the death penalty


by law or practice. 67  “The ‘age of abolition’ ... has
made America an anomaly, the last remaining holdout
in a historical period that has seen the [w]estern nations
embrace abolitionism as a human rights issue and a mark
of civilization.” D. Garland, supra, at p. 11.


Domestically, although capital punishment remains legal
in a majority of jurisdictions within the United States, the
number of states eschewing the death penalty continues
to rise. The United States Supreme Court has explained
that “[i]t is not so much the number of these [s]tates
that is significant, but the consistency of the direction of


change.” Atkins v. Virginia, supra, 536 U.S. at 315, 122
S.Ct. 2242; see also Hall v. Florida, supra, 134 S.Ct. at
1997. When Nebraska repealed its death penalty in May,
2015, it became the seventh state in just nine years to
have abolished capital punishment either prospectively or


completely. 68  In total, nineteen states and the District
*79  of Columbia no longer permit the imposition of


new capital sentences. 69  And, significantly, no state or
nation that has repealed the death penalty prospectively
ever has carried out another execution. See, e.g., State v.
Santiago, Conn. Supreme Court Records & Briefs, **51
April Term, 2013, Amicus Brief of legal historians and
scholars p. 1.


Even within those jurisdictions where it remains legal,
“use of the death penalty (in terms of executions and
especially death sentences) has declined significantly in
recent years.” C. Steiker & J. Steiker, Report to the
American Law Institute Concerning Capital Punishment,
in A.L.I., Report of the Council to the Membership of
the American Law Institute on the Matter of the Death
Penalty (April 15, 2009) annex B, p. 2. The total number of
executions carried out nationally has fallen by more than
60 percent from the post-Furman peak of 1999, dropping
from 98 in 1999 to 39 in 2013, and then falling again to 35


—a 20 year low—in 2014. 70  Of the 35 executions carried
out in 2014, approximately 90 percent occurred in just four


states: Texas, Missouri, Florida, and Oklahoma. 71


“Nationwide death sentences have dropped even more
precipitously”; id.; falling from modern era highs of more
than 300 annually in the mid–1990s to modern era lows


of 85 or fewer since 2011. 72  The number of *80  death
sentences imposed in 2014, 73, was by far the lowest in


the post-Furman era. 73  That same year, Governor Jay
Inslee of the state of Washington imposed a moratorium


on the carrying out of the death penalty in that state, 74


and Governor Martin O'Malley of the state of Maryland
announced his intention to commute all remaining death
sentences for those inmates in the state's prison system


to life without parole. 75  The latter decision, reached
after Maryland's attorney general called into question
the legality of carrying out previously imposed death
sentences, effectively transforms Maryland's prospective
only repeal into a full abolition of the death penalty.
Notably, by 2012, less than 2 percent of the nation's
counties accounted for all of the death sentences imposed
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nationwide. Glossip v. Gross, –––U.S. ––––, 135 S.Ct.
2726, 2761, 192 L.Ed.2d 761 (2015) (Breyer, J., dissenting).


When we interpret the protections afforded under the
state constitution, trends and norms in our neighboring
New England states, with which Connecticut shares a
cultural and historical affinity, can be especially pertinent.
See, e.g., State v. Rizzo, supra, 303 Conn. at 204 n. 4,
31 A.3d 1094 (Norcott, J., dissenting) (emphasizing in
2011 that New Hampshire was only New England state
other than Connecticut with death penalty); cf. State v.
James, 237 Conn. 390, 452, 678 A.2d 1338 (1996) (Berdon,
J., dissenting) (noting that “[e]very state but one in the
northeast ha[d] adopted a standard of proof in excess
**52  of the preponderance of the evidence to determine


the voluntariness of a confession”).


*81  In the case of capital punishment, the regional
disparities are both instructive in their character and
striking in their magnitude. Of approximately 1400
executions carried out nationwide since 1976, nearly
two thirds have been performed in just 5 states, and
Texas alone accounts for more than 37 percent of the


total. 76  Ten states have accounted for 83 percent of the


post-Furman executions in the country. 77  The geographic
concentration of those executions is remarkable. The


thirteen states that comprised the Confederacy 78  have
carried out more than 75 percent of the nation's executions


over the past four decades. 79  Adding in Oklahoma and
Arizona—not yet states at the time of the civil war—brings


the total to nearly 90 percent. 80  In stark contrast, the six
New England states have carried out a combined total of


one execution since 1976. 81  Adding in New York, New
Jersey, and Pennsylvania, the nine northeastern states
have accounted for less than one-third of 1 percent of the


nation's post-Furman executions. 82  Connecticut's *82
execution of Ross has been the only execution in the entire
Northeast in the new millennium.


In fact, only a few northeastern states still permit capital
punishment. The death penalty was abolished by Maine
in 1887, Vermont in 1964, Massachusetts and Rhode
Island in 1984, and New York and New Jersey in


2007. 83  Following Connecticut's prospective abolition
of the death penalty in 2012, New Hampshire is the
only remaining New England state in which new death


sentences may be imposed. 84  No one has been executed


in New Hampshire since 1939, however, and it does not


even have an operational death chamber. 85  Accordingly,
Connecticut now **53  stands as an outlier, the sole
remaining New England state in which execution remains


a legal and potentially viable option. 86


E


Opinions and Recommendations
of Professional Associations


The United States Supreme Court also has looked to
the opinions of “respected professional organizations,”
*83  such as the American Law Institute, to help


illuminate “civilized standards of decency” in the capital
punishment context. Thompson v. Oklahoma, supra, 487
U.S. at 830, 108 S.Ct. 2687; accord Hall v. Florida,
supra, 134 S.Ct. at 1994–95 (relying on American
Psychological Association). Indeed, when the United
States Supreme Court effectively reinstated the death
penalty in Gregg, it relied heavily on the American
Law Institute's work in developing Model Penal Code
§ 210.6 for its determination that juror discretion can
be sufficiently cabined to avoid arbitrary and capricious
imposition of the death penalty. See Gregg v. Georgia,
supra, 428 U.S. at 193–95, 96 S.Ct. 2909 (opinion
announcing judgment); see also B. Newton, “The Slow
Wheels of Furman's Machinery of Death,” 13 J.App. Prac.
& Process 41, 47 (2012).


The American Law Institute no longer holds out
such hopes. During the hearings on P.A. 12–5, the
legislature heard testimony that, following a two year
study commissioned by the American Law Institute,
unequivocal conclusions were reached regarding the
modern death penalty: “[A] review of the unsuccessful
efforts to constitutionally regulate the death penalty, the
difficulties that continue to undermine its administration,
and the structural and institutional obstacles to curing
those ills forms the basis of our recommendation to the
[American Law] Institute. The [long-standing] recognition
of these underlying defects in the capital justice process,
the inability of extensive constitutional regulation to
redress those defects, and the immense structural barriers
to meaningful improvement all counsel strongly against
the Institute's undertaking a law reform project on capital
punishment, either in the form of a new draft of § 210.6 or
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a more extensive set of proposals. Rather, these conditions
strongly suggest that the Institute recognize that the
preconditions for an adequately administered regime of
capital punishment do not currently exist and cannot
reasonably be  *84  expected to be achieved.” (Emphasis
added.) C. Steiker & J. Steiker, supra, at p. 49; see also
Conn. Joint Standing Committee Hearings, Judiciary,
Pt. 9, 2012 Sess., p. 2923, written testimony of Chief
Public Defender Susan O. Storey. On the basis of those
conclusions, and consistent with the recommendations
to the American Law Institute, in 2009, § 210.6 was
withdrawn. Members of the American Law Institute
opted not to develop a revised or replacement model death
penalty statute, in light of their concerns that “real-world
constraints make it impossible for the death penalty to be
**54  administered in ways that satisfy norms of fairness


and process.” A.L.I., supra, at p. 5.


[35]  We are compelled to agree. In his concurrence in
Furman, Justice Brennan observed that the “acceptability
of a severe punishment is measured, not by its availability,
for it might become so offensive to society as never
to be inflicted, but by its use.” Furman v. Georgia,
supra, 408 U.S. at 279, 92 S.Ct. 2726 (Brennan, J.,
concurring). In passing P.A. 12–5, the legislature simply
has acknowledged and formalized what has become
apparent in Connecticut, among our sister New England
states, and throughout the industrialized world for more
than one-half century. Although some opinion polls
continue to reflect public support for the death penalty
in theory, in practice, our state has proved increasingly
unwilling and unable to impose and carry out the ultimate


punishment. 87  “The evolution of this punishment,”
Justice *85  Brennan observed, “evidences, not that it is
an inevitable part of the American scene, but that it has
proved progressively more troublesome to the national
conscience.” Id., at 299, 92 S.Ct. 2726 (Brennan, J.,
concurring).


F


Conclusion


[36]  [37]  In conclusion, we are aware that the issue
of whether the death penalty **55  is an appropriate
punishment for the most heinous crimes is one about
which people of good faith continue to disagree.


Nevertheless, our review of the five objective indicia that
have been deemed relevant under both the federal and
state constitutions compels *86  the conclusion that,
following the enactment of P.A. 12–5, Connecticut's
capital punishment scheme no longer comports with


our state's contemporary standards of decency. 88  It
therefore offends the state constitutional prohibition


against excessive and disproportionate punishment. 89


III


THE DEATH PENALTY IS DEVOID OF ANY
LEGITIMATE PENOLOGICAL JUSTIFICATIONS


As the constitution requires, we next consider whether, on
the basis of our independent review of *87  the available
evidence executing those individuals who committed
capital felonies prior to the enactment of P.A. 12–5
would serve any legitimate penological purpose. In light
of the history and desuetude of the death penalty in
Connecticut over the past one-half century, culminating
in its prospective abolition in 2012, we conclude that
capital punishment no longer measurably contributes to
any legitimate penological goal.


[38]  [39]  [40]  Enforcing the criminal law means
marshaling the awesome coercive power of the state to
deprive its own citizens of the life, liberty, or property
to which they are otherwise naturally entitled. See, e.g.,
Stutson v. United States, 516 U.S. 193, 196, 116 S.Ct. 600,
133 L.Ed.2d 571 (1996); State v. Vumback, 247 Conn.
929, 933, 719 A.2d 1172 (1998) (Berdon, J., dissenting
from the denial of certification to appeal). The death
penalty represents the most extreme exercise of this
power. See, e.g., State v. Rizzo, supra, 266 Conn. at 227,
833 A.2d 363. Such a deprivation must, of course, be
justified, and society traditionally has recognized **56
four principal justifications for the imposition of criminal
sanctions. Criminal penalties may be imposed (1) to
deter the perpetrator and others from committing crimes
(deterrence), (2) to punish the perpetrator and give voice
to the moral outrage experienced by the victim and society
at large (retribution), (3) to prevent the perpetrator from
committing additional offenses (incapacitation), or (4) to
transform the perpetrator into a better, more law-abiding
citizen (rehabilitation). See, e.g., Graham v. Florida, supra,
560 U.S. at 71–74, 130 S.Ct. 2011. “A sentence lacking



http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0379042196&pubNum=0121597&originatingDoc=Iaacb007342a711e590d4edf60ce7d742&refType=LR&fi=co_pp_sp_121597_49&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_121597_49

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1002069&cite=ULPNCOS210.6&originatingDoc=Iaacb007342a711e590d4edf60ce7d742&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1972127195&pubNum=0000708&originatingDoc=Iaacb007342a711e590d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1972127195&pubNum=0000708&originatingDoc=Iaacb007342a711e590d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1972127195&pubNum=0000708&originatingDoc=Iaacb007342a711e590d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996025051&pubNum=0000708&originatingDoc=Iaacb007342a711e590d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996025051&pubNum=0000708&originatingDoc=Iaacb007342a711e590d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998237097&pubNum=0000162&originatingDoc=Iaacb007342a711e590d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998237097&pubNum=0000162&originatingDoc=Iaacb007342a711e590d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003678611&pubNum=0000162&originatingDoc=Iaacb007342a711e590d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003678611&pubNum=0000162&originatingDoc=Iaacb007342a711e590d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2022052221&pubNum=0000708&originatingDoc=Iaacb007342a711e590d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2022052221&pubNum=0000708&originatingDoc=Iaacb007342a711e590d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)





State v. Santiago, 318 Conn. 1 (2015)


122 A.3d 1


 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 28


any legitimate penological justification is by its nature
disproportionate to the offense.” Id., at 71, 130 S.Ct.
2011. Neither the federal nor the state constitution will
permit the imposition of a sanction “so totally without
penological justification that it results in the gratuitous
infliction of suffering.” Gregg v. Georgia, supra, 428 U.S.
at 183, 96 S.Ct. 2909 (opinion announcing judgment).


*88  In the case of the death penalty, the punishment
itself terminates any opportunity for rehabilitation. Hall v.
Florida, supra, 134 S.Ct. at 1992–93. Moreover, execution,
as compared to life in prison without the possibility
of release, offers minimal additional value by way of


incapacitation. 90  See Spaziano v. Florida, 468 U.S. 447,
461, 104 S.Ct. 3154, 82 L.Ed.2d 340 (1984) (noting that
“incapacitation has never been embraced as a sufficient
justification for the death penalty”). Accordingly, it is
generally accepted that, if capital punishment is to be
morally and legally justified, it must be based on the
deterrent or retributive value of executions. E.g., Kennedy
v. Louisiana, supra, 554 U.S. at 441, 128 S.Ct. 2641;
Gregg v. Georgia, supra, 428 U.S. at 183, 96 S.Ct. 2909
(opinion announcing judgment). Unless the imposition
of the death penalty “measurably contributes to one
or both of these goals, it is nothing more than the
purposeless and needless imposition of pain and suffering,
and hence an unconstitutional punishment.” (Emphasis
added; internal quotation marks omitted.) Atkins v.
Virginia, supra, 536 U.S. at 319, 122 S.Ct. 2242. “At the
moment that [the death penalty] ceases realistically to
further these purposes ... its imposition would then be the
pointless and needless extinction of life with only marginal
contributions to any discernible social or public purposes.
A penalty with such negligible returns to the [s]tate would
be patently excessive and cruel and unusual....” Furman v.
Georgia, supra, 408 U.S. at 312, 92 S.Ct. 2726 (White, J.,
concurring).


[41]  [42]  We previously have acknowledged that “the
value of [a criminal sanction], and its contribution to
acceptable penological goals, typically is a complex factual
issue the resolution of which properly rests with the
legislatures....” (Internal quotation marks omitted.) State
v. Rizzo, supra, 303 Conn. at 197, 31 A.3d 1094. We
also have recognized, *89  however, that this assessment
“is not exclusively the domain of the legislature, and
that this court has an independent duty to determine
that the penalty remains constitutionally viable as the
sensibilities of our citizens evolve.” Id.; see also part IV


C of this opinion. Deference to legislative assessments is
least warranted, and judicial scrutiny must be especially
exacting, when, as in the present case, the policy judgments


embodied in the relevant legislation are ambiguous. 91


Upon close consideration **57  of the arguments and
the available research, and particularly in light of the
legislature's decision to abolish capital punishment for
all future crimes, we conclude that the death penalty no
longer measurably contributes to the penological goals of
deterrence or retribution. We consider each in turn.


A


Deterrence


Turning first to deterrence, we observe that it is clear
that, with the passage of P.A. 12–5, any deterrent value
the death penalty may have had no longer exists. As
Justice Harper explained in his dissent in Santiago I:
“The ultimate test of this deterrence claim is whether the
state, by executing some of its citizens, better achieves
the unquestionably legitimate goal of discouraging others
from committing similar crimes. As a general matter, the
empirical evidence regarding deterrence is inconclusive.
Following the abolition of the death penalty for all future
offenses committed in Connecticut, however, it is possible
to determine the exact number of potential crimes that will
be deterred by executing the defendant in this case. That
number is zero.” (Emphasis omitted; footnote omitted.)
*90  State v.  Santiago, supra, 305 Conn. at 320–21, 49


A.3d 566 (Harper, J., concurring in part and dissenting in
part).


In her dissenting opinion, Chief Justice Rogers rejects
Justice Harper's commonsense conclusion that once the
legislature enacts a high profile repeal of a punishment,
that punishment no longer serves as a deterrent. Rather,
she contends, by maintaining capital punishment for
offenders sentenced to death before the enactment of P.A.
12–5, the state can send a “message” to potential offenders
that the laws are stable and will be enforced as written.
This, she believes, can strengthen the deterrent force of all


penal laws. 92


We very much doubt that the citizens of Connecticut,
learning that the death penalty has been abolished, will
somehow infer that they can now rape, pillage, and
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exceed the speed limits with impunity. In fact, during
the legislative hearings on P.A. 12–5, a member of
the Judiciary Committee rejected the suggestion that
the legislature was adopting a prospective only repeal
“to convince people that the government is really
serious about carrying out its penalties.” Conn. Joint
Standing Committee Hearings, Judiciary, Pt. 9, 2012
Sess., pp. 2781–82, remarks of Representative Arthur J.
O'Neill (responding to law student who proposed that
solely prospective repeal could be justified on basis of
deterrence).


In any event, the horse that Chief Justice Rogers seeks to
corral has long since left the barn. Of the more than 4000
individuals who have committed murder in Connecticut
since the death penalty was reinstated four decades ago,
only one has been executed, and then only *91  after he
demanded that the state carry out his death sentence. L.
Goodheart, supra, at pp. 228, 230–31. The overwhelming
majority of killers are not sentenced to death. As we
discuss more fully hereinafter, those who are sentenced to
death routinely spend decades on death row, and there is
**58  every reason to believe that they would die there,


outlived by their various appeals and habeas petitions.
Chief Justice Rogers fails to explain how it is that this
system of unexecuted capital punishment promotes a
respect for the law or leads our citizens to expect that the
state will carry out prescribed punishments as written.


Even if the legislature had not prospectively abolished the
death penalty, it would appear that capital punishment, as
administered in Connecticut in the post-Furman era, has
failed to demonstrate a sufficient deterrent effect to justify
continued state imposed killing. Although some studies


have purported to document a deterrent effect, 93  “the
majority of social science research on the issue concludes
that the death penalty has no effect on the homicide


rate.” 94  D. Beschle, “Why Do People Support Capital
Punishment? *92  The Death Penalty as Community
Ritual,” 33 Conn. L.Rev. 765, 768 (2001). A principal
reason for this failure of deterrence appears to be the
substantial delays involved in actually carrying out a
sentence of death. The number of potential state and
federal postconviction remedies available, the range and
complexity of legal issues involved in capital appeals, and
the multiple stages of review mean that at least one decade
typically passes from capital crime to execution, and
delays of twenty years or more are not at all uncommon.
See, e.g., A. Kozinski & S. Gallagher, “Death: The


Ultimate Run–On Sentence,” 46 Case W. Res. L.Rev.
1, 10–11, 17 (1995). The delays, moreover, appear to be
getting longer. Of the thirty-five offenders executed in
the United States in 2014, only one had been on death
row for less than one decade, and the average time from


sentencing to execution exceeded seventeen years. 95  The
situation is no different in Connecticut. Of the eight
men sentenced to death in the state between 1987 and
2007 whose sentences were not later overturned, only one
has been executed. Ross was executed by lethal injection
in 2005, eighteen years after sentencing, and then only
after he voluntarily abandoned further legal challenges. L.
Goodheart, supra, at pp. 228, 230–31, 246. Of the eleven
men currently on death row in Connecticut, one has been
awaiting execution for twenty-five years, two others for
nearly that long, and one for twenty years.


“The deterrent value of any punishment is, of course,
related to the promptness **59  with which it is inflicted.”
Coleman v. Balkcom, 451 U.S. 949, 952, 101 S.Ct. 2031, 68
L.Ed.2d 334 (1981) (Stevens, J., concurring in the denial
of certiorari); see also *93  Gomez v. Fierro, 519 U.S.
918, 918, 117 S.Ct. 285, 136 L.Ed.2d 204 (1996) (Stevens,
J., dissenting) (“[d]elay in the execution of judgments
imposing the death penalty frustrates the public interest
in deterrence and eviscerates the only rational justification
for that type of punishment”); Furman v. Georgia, supra,
408 U.S. at 302, 92 S.Ct. 2726 (Brennan, J., concurring)
(“[a] rational person contemplating a murder or rape is
confronted, not with the certainty of a speedy death,
but with the slightest possibility that he will be executed
in the distant future”); Jones v. Chappell, 31 F.Supp.3d
1050, 1064 (C.D.Cal.2014) (law and common sense dictate
that “long delays preceding execution frustrate whatever
deterrent effect the death penalty may have”); People
v. Anderson, supra, 6 Cal.3d at 652, 100 Cal.Rptr. 152,
493 P.2d 880 (“capital punishment can have a significant
deterrent effect only if the punishment is swiftly and
certainly exacted”); L. Powell, commentary, “Capital
Punishment,” 102 Harv. L.Rev. 1035, 1035 (1989) (“years
of delay between sentencing and execution ... [undermine]
the deterrent effect of capital punishment and [reduce]
public confidence in the criminal justice system”). Even
prior to the enactment of P.A. 12–5, the fact that one
who commits the most heinous of crimes can expect to
spend decades in prison prior to any execution suggests
that capital punishment promises little if any deterrence


over and above life imprisonment. 96  The legislature *94
heard extensive expert testimony to this effect when
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considering P.A. 12–5, and numerous legislators cited
the lack of a deterrent effect as a justification for their


decision to abolish the death penalty. 97  Indeed, **60
Chief State's Attorney Kane, who represents the state
in this and all other death penalty cases, acknowledged
in public testimony that there is insufficient evidence to
conclude that capital punishment deters crime. See Conn.
Joint Standing Committee Hearings, Judiciary, Pt. 8, 2012
Sess., p. 2623 (“I don't know if I'd even go so far as to say
[the death penalty] might well be a deterrent because the
studies are mixed. I'm not ready [to say that the] ... answer
is clear enough to justify that as a reason for having the
death penalty.”).


In addition, aside from the inevitable delays, the sheer
rarity with which death sentences are imposed and carried
out in Connecticut—and, indeed, the entire northeastern
United States—suggests that any conceivable deterrent
value will be far less than in a state like *95  Texas,
for example, which carries out executions on a regular
basis. “[C]ommon sense and experience tell us that
seldom-enforced laws become ineffective measures for
controlling human conduct and that the death penalty,
unless imposed with sufficient frequency, will make little
contribution to deterring those crimes for which it may be
exacted.” Furman v. Georgia, supra, 408 U.S. at 312, 92
S.Ct. 2726 (White, J., concurring). Judge Alex Kozinski
of the Ninth Circuit Court of Appeals puts the problem
most plainly: “Rather than go through the competing
considerations, let's cut to the meat of the coconut.
The death penalty, as we now administer it, has no
deterrent value because it is imposed so infrequently and
so freakishly. To get executed in America these days you
have to be not only a truly nasty person, but also very, very
unlucky....” A. Kozinski & S. Gallagher, supra, 46 Case
W. Res. L.Rev. at 25.


Our legislature's adoption of P.A. 12–5 underscores this
state's historical and profound ambivalence with respect
to the death penalty, and is further reason to believe that,
even if we were to sustain its constitutionality, the delays
in the administration of our capital sentencing scheme
would not abate. On the contrary, as we previously noted,
no state or nation ever has executed someone after a
prospective only repeal of the death penalty. See, e.g.,
State v. Santiago, Conn. Supreme Court Records & Briefs,
April Term, 2013, Amicus Brief of legal historians and
scholars p. 1. Whether death has been belayed by executive
clemency or simple public aversion, it universally has been


considered unseemly to carry out an execution after the
people's representatives have expressed their will that the
sentence of death no longer shall be imposed. Accordingly,
Connecticut's prospective repeal of capital punishment
provides strong reason to believe that those persons
currently on death row never will be executed. In any
event, in light of the passage of P.A. *96  12–5, and in
the absence of any indication that the death penalty, as
administered in this state, has forestalled the commission
of capital crimes, it is apparent that capital punishment
no longer serves any meaningful deterrent function in


Connecticut. 98


**61  B


Retribution


The second commonly articulated rationale for the death
penalty is that, regardless of whether capital punishment
provides any tangible benefits such as deterrence,
incapacitation, or rehabilitation, it is a justified moral
response to a heinous crime such as the one *97
committed by the defendant in the present case. This
retributive function of the criminal law has been expressed
in varying terms: giving the offender his “just deserts”;
providing a sense of restoration and closure to victims
and their families; expressing society's outrage at the
crime and denunciation of the perpetrator; and, more
philosophically, restoring balance to the moral order.


Both this court and the federal courts have recognized
that, as society has evolved and matured, the erstwhile
importance of retribution as a goal of and justification
for criminal sanctions has waned. See, e.g., State v.
Corchado, 200 Conn. 453, 463, 512 A.2d 183 (1986)
(agreeing with observation of United States Supreme
Court that reformation and rehabilitation of offenders,
rather than retribution, has become primary goal of
criminal jurisprudence). Over time, “our society has
moved away from public and painful retribution toward
ever more humane forms of punishment.” Baze v. Rees,
supra, 553 U.S. at 80, 128 S.Ct. 1520 (Stevens, J.,
concurring in the judgment). In addition, the United
States Supreme Court has cautioned that, of the valid
justifications for punishment, “retribution ... most often
can contradict the law's own ends. This is of particular
concern ... in capital cases. When the law punishes by
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death, it risks its own sudden descent into brutality,
transgressing the constitutional commitment to decency
and restraint.” Kennedy v. Louisiana, supra, 554 U.S.
at 420, 128 S.Ct. 2641. Accordingly, “[r]etribution is
no longer the dominant objective of the criminal law.”
Williams v. New York, 337 U.S. 241, 248, 69 S.Ct. 1079,
93 L.Ed. 1337 (1949).


Critics of the death penalty have articulated in passionate
and persuasive terms why, in their view, it can never
be morally appropriate for the state to kill one of its
own. See, e.g., District Attorney v. Watson, supra, 381
Mass. at 677–86, 411 N.E.2d 1274 (Liacos, J., concurring).
On the other hand, we are sympathetic to the view,
expressed by *98  Justice Scalia, among many others,
that, however barbaric a modern execution may seem,
it pales in comparison to the suffering and trauma
experienced by the victims and their families. See Callins
v. Collins, 510 U.S. 1141, 1143, 114 S.Ct. 1127, 127
L.Ed.2d 435 (1994) (Scalia, J., concurring in the denial
**62  of certiorari) (“How enviable a quiet death by


lethal injection compared with that!”). Regardless of one's
general beliefs about the morality of the death penalty,
however, there are four reasons why capital punishment,
as administered in Connecticut, simply does not serve a
meaningful retributive purpose.


1


Legislative Judgments


First, as we previously discussed; see part II B of this
opinion; the passage of P.A. 12–5 reflects a legislative
judgment that capital punishment no longer serves a
necessary moral function in our state. The retributive
rationale for capital punishment always has been that the
worst of the worst, those who commit especially heinous
crimes, have thereby cut themselves off from the human
community. See Roper v. Simmons, supra, 543 U.S. at
568, 125 S.Ct. 1183 (“[c]apital punishment must be limited
to those offenders who commit a narrow category of the
most serious crimes and whose extreme culpability makes
them the most deserving of execution” [internal quotation
marks omitted] ). In other words, execution is the ultimate
form of ostracism. “[T]he decision that capital punishment
may be the appropriate sanction in [such] extreme cases
is an expression of the community's belief that certain
crimes are themselves so grievous an affront to humanity


that the only adequate response may be the penalty of
death.” (Emphasis added.) Gregg v. Georgia, supra, 428
U.S. at 184, 96 S.Ct. 2909 (opinion announcing judgment).


*99  By prospectively repealing the death penalty,
however, the legislature necessarily has made a
determination that he who lives by the sword need not
die by it; that life imprisonment without the possibility
of release is an adequate and sufficient penalty even for
the most horrific of crimes; and that we can express
our moral outrage, mete out justice, bring some measure
of solace to the families of the victims, and purge
the blemish of murder on our community whilst the
offender yet lives. If this is true, then, although the death
penalty still might serve some minimal retributive function
in Connecticut, it lacks any retributive justification.
In other words, to whatever limited extent capital
punishment may still further these retributive purposes,
the legislature has determined that the death penalty is
no longer necessary to achieve them. See Conn. Joint
Standing Committee Hearings, Judiciary, Pt. 8, 2012 Sess.,
p. 2638, remarks of Representative Gary A. Holder–
Winfield (if justice can be achieved in capital eligible
case without death penalty, then it is unnecessary).
Lacking such necessity, the death penalty in Connecticut
has become unconstitutionally excessive. Cf. Furman v.
Georgia, supra, 408 U.S. at 342, 92 S.Ct. 2726 (Marshall,
J., concurring) (capital punishment unjustified when
less severe penalties satisfy legitimate legislative goals).
As Justice Brennan explained in his concurrence in
Furman, “[w]hen the overwhelming number of criminals
who commit capital crimes go to prison, it cannot be
concluded that death serves the purpose of retribution
more effectively than imprisonment. The asserted public
belief that murderers and rapists deserve to die is flatly
inconsistent with the execution of a random few.” Id., at
304–305, 92 S.Ct. 2726 (Brennan, J., concurring).


2


Delays


The second reason the death penalty has lost its retributive
mooring in Connecticut is that the lengthy *100  if
not interminable delays in carrying out capital sentences
“do not just undermine the death penalty's deterrent
effect; they also spoil its capacity **63  for satisfying
retribution.” D. Garland, supra, at p. 45; see also Jones
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v. Chappell, supra, 31 F.Supp.3d at 1064. Of the eleven
individuals awaiting execution in Connecticut, four have
been there for more than twenty years, and several
others for well over one decade. Nor is there any
reasonable probability that anyone will be executed in this
state for many years to come, given the availability of
various appellate and postconviction remedies, as well as
the historical reluctance—indeed, unwillingness—of our
sister states and other countries to carry out executions
after prospectively abolishing capital punishment. See
State v. Santiago, Conn. Supreme Court Records &
Briefs, April Term, 2013, Amicus Brief of legal historians
and scholars p. 1. “[W]hen imposition of the [death]
penalty reaches a certain degree of infrequency, it would
be very doubtful that any existing general need for
retribution would be measurably satisfied.... Nor could
it be said with confidence ... that community values
are measurably reinforced by authorizing a penalty so
rarely invoked.” Furman v. Georgia, supra, 408 U.S.
at 311–12, 92 S.Ct. 2726 (White, J., concurring); see
also Valle v. Florida, ––– U.S. ––––, 132 S.Ct. 1, 2,
180 L.Ed.2d 940 (2011) (Breyer, J., dissenting from the
denial of stay of execution) (“I would ask how often
[the] community's sense of retribution would forcefully
insist [on] a death that comes only several decades
after the crime was committed”); Lackey v. Texas,
514 U.S. 1045, 1045–46, 115 S.Ct. 1421, 131 L.Ed.2d
304 (1995) (mem. respecting the denial of certiorari)
(expressing doubt whether execution following extended
imprisonment satisfies state's interest in retribution); B.
Newton, supra, 13 J.App. Prac. & Process at 65 (“systemic
delays have undermined the legitimate purposes of capital
punishment”); L. Powell, supra, 102 Harv. L.Rev. at
1041 *101  observing that retributive value of capital
punishment diminishes as imposition of sentence becomes
even farther removed from time of offense). As one federal
court recently observed in holding that California's capital
punishment scheme violates the eighth amendment, “for
most [individuals on death row], systemic delay has
made their execution so unlikely that the death sentence
carefully and deliberately imposed by the jury has been
quietly transformed into one no rational jury or legislature
could ever impose: life in prison, with the remote
possibility of death. As for the random few for whom
execution does become a reality, they will have languished
for so long on [d]eath [r]ow that their execution[s] will
serve no retributive or deterrent purpose and will be
arbitrary.” (Emphasis omitted.) Jones v. Chappell, supra,
at 1053.


After such lengthy delays, scholars have questioned
whether there can be any true retribution when the
middle aged inmate who goes to the gallows bears little
resemblance to the individual who offended years before:
“The man you wanted to kill was the abusive robber, high
on crack, who pistol-whipped and shot two customers
at a [7–Eleven] store in 1984. Instead, in 1990, the state
electrocutes a balding, religious, model prisoner in a
neat blue-denim uniform.” (Internal quotation marks
omitted.) D. Garland, supra, at pp. 45–46, quoting S.
Gross, “The Romance of Revenge: Capital Punishment in
America,” 13 Stud. L. Pol. & Society 71, 82 (1993); see also
L. Powell, “Unraveling Criminal Statutes of Limitations,”
45 Am.Crim. L.Rev. 115, 130 (2008) (“[t]he passage of
time may ... lead to profound changes in ... identity,
arguably making punishment less deserved” [footnote
omitted; internal quotation marks omitted] ). Even such
staunch advocates of capital punishment as the German
philosopher Immanuel Kant, the deacon of retributive
justice, have recognized **64  that the retributive value
of the death penalty *102  is not realized unless and
until the actual execution is carried out. See, e.g., I.
Kant, The Metaphysics of Morals (1991) p. 142; see
also Coleman v. Balkcom, supra, 451 U.S. at 960, 101
S.Ct. 2031 (Rehnquist, J., dissenting from the denial of
certiorari) (“[t]here can be little doubt that delay in the
enforcement of capital punishment frustrates the purpose
of retribution”).


What then remains of retribution when one who commits
a heinous crime is not executed until after he has spent
half a lifetime or more on death row, if ever? Unlike
with deterrence, the retributive value of an execution
defies easy definition and quantification, shrouded as
retribution is in metaphysical notions of moral restoration
and just deserts. What is clear, however, is that the
most tangible retributive fruit of capital punishment—
providing victims and their families with a sense of respite,
empowerment, and closure—is grievously undermined
by the interminable delays in carrying out the sentence
imposed. “[I]n reality, rather than affording them a quick
and final disposition of the case against the murderer, so
that they may finalize the tragedy and begin rebuilding
their lives, the capital punishment process often creates
a second victimization of survivors. They must contend
with repeated reminders about the murder during the
protracted proceedings in which the death penalty's
implementation is—usually unsuccessfully—sought.” R.
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Tabak & J. Lane, “The Execution of Injustice: A Cost
and Lack–of–Benefit Analysis of the Death Penalty,”
23 Loy. L.A. L.Rev. 59, 129 (1989); see also Nichols
v. Heidle, 725 F.3d 516, 559 (6th Cir.2013) (Martin, J.,
concurring) (noting, inter alia, protracted nature of death
penalty cases, which, in turn, provides “no closure for
the families of the victims”), cert. denied, ––– U.S. ––––,
135 S.Ct. 704, 190 L.Ed.2d 438 (2014). Psychologically,
the capital punishment system actually may impede the
healing process. R. Tabak & J. Lane, supra, at 131.


*103  Legislators heard substantial testimony to this
effect when considering P.A. 12–5, with both mental
health professionals and the relatives of individual murder
victims speaking about the retraumatization that our
capital punishment scheme often inflicts on victims'


families. 99  Many legislators cited such testimony as a
basis for their decision to support the repeal of the
death penalty, while at the same time recognizing that
there are, of course, families who continue to seek the
death penalty for the offenders who murdered their loved
ones. Governor Malloy, upon signing the bill, shared the
sentiments of one victim's survivor: “Now is the time to
start the process of healing, a process that could have
been started decades earlier with the finality of a life
sentence. We cannot afford to put on hold the lives of
these secondary victims. We need to allow them to find a
way as early as possible to begin to live again.” (Internal
quotation marks omitted.) Governor's Statement, supra.


3


Possibility of Error


The third reason that capital punishment fails to satisfy
the demands of retributive **65  justice is the ever present
danger of irreversible error. It is axiomatic that “the
execution of a legally and factually innocent person would
be a constitutionally intolerable event.” *104  Herrera v.
Collins, 506 U.S. 390, 419, 113 S.Ct. 853, 122 L.Ed.2d
203 (1993) (O'Connor, J., concurring). Indeed, “[t]he
execution of a person who can show [that] he is innocent
comes perilously close to simple murder.” (Internal
quotation marks omitted.) State v. Cobb, supra, 251 Conn.
at 549, 743 A.2d 1 (Norcott, J., dissenting), quoting
Herrera v. Collins, supra, at 446, 113 S.Ct. 853 (Blackmun,
J., dissenting).


Unfortunately, numerous studies have found that
“[e]rrors can and have been made repeatedly in the trial
of death penalty cases because of poor representation,
racial prejudice, prosecutorial misconduct, or simply the
presentation of erroneous evidence.” State v. Ross, supra,
230 Conn. at 315, 646 A.2d 1318 (Berdon, J., dissenting in
part). A study of all death sentences in the United States
in the two decades following Furman found “extremely
high error rates”; A. Gelman et al., “A Broken System:
The Persistent Patterns of Reversals of Death Sentences
in the United States,” 1 J. Empirical Legal Stud. 209,
261 (2004); with at least two thirds of capital sentences
eventually overturned on appeal. Id., at 209; see also
D. Benson et al., “Executing the Innocent,” 3 Ala.
C.R. & C.L. L.Rev., no. 2, 2013, 9 (placing number
of exonerations since reinstatement of death penalty at
140); R. Tabak, “Finality Without Fairness: Why We
Are Moving Towards Moratoria on Executions, and the
Potential Abolition of Capital Punishment,” 33 Conn.
L.Rev. 733, 748 (2001) (capital punishment system is
“collapsing under the weight of its own mistakes” [internal
quotation marks omitted] ). Statistical analyses have
demonstrated to a near certainty that innocent Americans
have been and will continue to be executed in the
post-Furman era. See Glossip v. Gross, supra, 135 S.Ct. at
2756 (Breyer, J., dissenting) (citing “convincing evidence”
that, “in the past three decades, innocent people have
been executed”); id., at 2758 (Breyer, J., dissenting) (citing
evidence that “about [4 percent] of those sentenced to
death are actually innocent”); see also H. Bedau & M.
Radelet, “ *105  Miscarriages of Justice in Potentially
Capital Cases,” 40 Stan. L.Rev. 21, 36 (1987) (citing high
rate of error in death penalty cases); D. Benson et al.,
supra, 3 Ala. C.R. & C.L. L.Rev. at 3 (“We know ...
that [the] intolerable event [of executing an innocent
person] takes place with some regularity in ... death
penalty jurisdictions” [emphasis omitted] ); U. Bentele,
“Does the Death Penalty, by Risking Execution of the
Innocent, Violate Substantive Due Process?,” 40 Hous.
L.Rev. 1359, 1365 (2004) (“[s]ince capital punishment was
given a renewed seal of approval in 1976, more than
[100] people have been sentenced to death [and have been]
subsequently found to be innocent” [footnote omitted] ).


From a retributive standpoint, the problem is simple:
“[m]istakes cannot be corrected after a person is
executed.” State v. Ross, supra, 230 Conn. at 314, 646
A.2d 1318 (Berdon, J., dissenting in part). “We know
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that persons have been condemned who were innocent;
we know that future scientific evidence can overturn
the seemingly most safe of convictions; and we know
that we could easily avoid such problems in adopting
an alternative sanction, such as life imprisonment.
Therefore, we knowingly, foreseeably, and avoidably
sentence innocent people to death ... if we continue to
endorse capital punishment....” T. Brooks, “Retribution
and Capital Punishment,” in Retributivism: Essays on
Theory and Practice (M. White ed., 2011) p. 238. Of
course, all punishment **66  is tainted by the possibility
of error. Capital punishment, however, “is especially
problematic. When we impose capital punishment on a
convicted murderer, there cannot be any room for error
since the murderer can never be brought back to life
afterward if error is discovered at some later date. If
there remains a substantial risk of error, as demonstrated
by advances in scientific testing in cases [in which] a
person has been sentenced beyond a reasonable doubt
in a fair trial, then we have good reason on retributivist
grounds *106  to reject capital punishment in favor of an
alternative sanction.” Id., at p. 237.


It was this risk of error that led Illinois Governor George
Ryan in 2003 to commute the death sentences of that
state's 167 death row inmates to life imprisonment without
the possibility of parole. See J. Wilgoren, “Citing Issue of
Fairness, Governor Clears Out Death Row in Illinois,”
N.Y. Times, January 12, 2003, p. 1. Governor Ryan
concluded that “[o]ur capital system is haunted by the
demon of error....” (Internal quotation marks omitted.)
Id. The possibility of executing an innocent person was
also a principal concern voiced by both of Connecticut's


elected branches in their support of P.A. 12–5. 100  We
do not suggest that anyone currently on death row
in Connecticut has a potentially viable claim of actual


innocence. 101  In concluding that the death penalty is
unconstitutional, however, we recognize that the legal
and moral legitimacy of any future executions would be
undermined by the ever present risk that an innocent


person will be wrongly executed. 102


4


Caprice and Bias


[43]  The fourth reason that our state's capital punishment
system fails to achieve its retributive goals is that the *107
selection of which offenders live and which offenders
die appears to be inescapably tainted by caprice and
bias. “[T]he heart of the retribution rationale is that a
criminal sentence must be directly related to the personal
culpability of the criminal offender.” (Internal quotation
marks omitted.) Graham v. Florida, supra, 560 U.S. at 71,
130 S.Ct. 2011. In other words, the death penalty must
be equally available for similarly culpable offenders if a
capital sentencing scheme is to fulfill a valid retributive
purpose. To the extent that the ultimate punishment is
imposed on an offender on the basis of impermissible
considerations such as his, or his victim's, race, ethnicity,
or socio-economic status, rather than the severity of
his crime, his execution does not restore but, rather,
tarnishes the moral order. See generally O. Londono,
“A Retributive Critique of Racial Bias and Arbitrariness
in Capital Punishment,” 44 J. Soc. Phil. 95 (2013); D.
McDermott, “A Retributivist Argument against Capital
Punishment,” **67  32 J. Soc. Phil. 317 (2001); S.
Nathanson, “Does It Matter if the Death Penalty Is
Arbitrarily Administered?,” 14 Phil. & Pub. Aff. 149
(1985).


The problem is that, as we previously noted, there is
an inherent conflict in the requirements that the eighth
amendment's ban on cruel and unusual punishment, as
interpreted by the United States Supreme Court, imposes
on any capital sentencing scheme. On the one hand,
Furman and its progeny stand for the proposition that
any capital punishment statute, to avoid arbitrariness
and pass constitutional muster, must cabin the discretion
of prosecutors, judges, and juries by providing clear
guidelines as to what specific types of crimes are
eligible for the punishment of death. In the context
of capital murder—the sole remaining crime against an
individual for which capital punishment may be imposed
under the eighth amendment—that requirement has been
interpreted to mean that statutes must identify specific
aggravating factors that the fact finder *108  must
find before imposing the death penalty. See Tuilaepa v.
California, supra, 512 U.S. at 971–73, 114 S.Ct. 2630. The
ultimate punishment must be reserved for the very worst
offenders, and may not be “wantonly [or] ... freakishly
imposed.” Furman v. Georgia, supra, 408 U.S. at 310,
92 S.Ct. 2726 (Stewart, J., concurring). On the other
hand, since it decided Woodson v. North Carolina, supra,
428 U.S. at 280, 96 S.Ct. 2978 and Lockett v. Ohio,
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438 U.S. 586, 98 S.Ct. 2954, 57 L.Ed.2d 973 (1978),
the United States Supreme Court has not wavered in its
commitment to the principle of individualized sentencing:
juries must be afforded unlimited discretion to consider
any mitigating factor—any unique characteristic of the
crime, the criminal, or the victim—before imposing the
death penalty. See Tuilaepa v. California, supra, at 972–73,
114 S.Ct. 2630. In other words, the discretion of the jury to
accord the capital defendant mercy may not be confined


or restricted in any way. 103


The question is whether this individualized sentencing
requirement inevitably allows in through the back
door the same sorts of caprice and freakishness that
the court sought to exclude in Furman, or, worse,
whether individualized sentencing necessarily opens the
door to racial and ethnic discrimination in capital


sentencing. 104  In other words, is it ever possible to
eliminate *109  arbitrary and discriminatory application
of capital punishment **68  through a more precise
and restrictive definition of capital crimes if prosecutors
always remain free not to seek the death penalty for a
particular defendant, and juries not to impose it, for any


reason whatsoever? We do not believe that it is. 105


We begin by observing that the United States Supreme
Court itself has expressed serious doubts as to whether
its own commandments can be reconciled. In Tuilaepa,
the court recognized that “[t]he objectives of these two
inquiries can be in some tension....” Id., at 973, 114 S.Ct.
2630. Fourteen years later, in Kennedy, the court again
acknowledged that “[t]he tension between general rules
and case-specific circumstances has produced results not
altogether satisfactory.” Kennedy v. Louisiana, supra, 554
U.S. at 436, 128 S.Ct. 2641. “Our response to this case
law,” the court frankly conceded, “is still in search of
a unifying principle....” Id., at 437, 128 S.Ct. 2641; see
also Turner v. Murray, 476 U.S. 28, 35, 106 S.Ct. 1683,
90 L.Ed.2d 27 (1986) (plurality opinion) (“[b]ecause of
the range of discretion entrusted to a jury in a capital
sentencing hearing, there is a unique opportunity for racial
prejudice to operate”).


In fact, in the four decades since the United States
Supreme Court struck down the death penalty (as then
*110  applied) in Furman and then resuscitated it four


years later in Gregg, at least one-half dozen members
of that court—jurists of all jurisprudential stripes—have


concluded that the demands of Furman, on the one
hand, and of Woodson and Lockett, on the other, are,
ultimately, irreconcilable. In Furman itself, of the five
concurring justices, two (Justices Brennan and Marshall)
took the position that capital punishment is so inherently
arbitrary as to constitute cruel and unusual punishment
under all circumstances, and a third (Justice Douglas)
opined that any nonmandatory capital sentencing scheme
would be inherently subject to discrimination and hence
unconstitutional. See Furman v. Georgia, supra, 408 U.S.
at 255, 92 S.Ct. 2726 (Douglas, J., concurring) (“we
know that the discretion of judges and juries in imposing
the death penalty enables the penalty to be selectively
applied, feeding prejudices against the accused if he is
poor and despised, and lacking political clout, or if he
is a member of a suspect or unpopular minority, and
saving those who by social position may be in a more
protected position”); id., at 294, 92 S.Ct. 2726 (Brennan,
J., concurring) (“[n]o one has yet suggested a rational basis
that could differentiate ... the few who die from the many
who go to prison”); id., at 365, 92 S.Ct. 2726 (Marshall, J.,
concurring) (“committing to the untrammeled discretion
of the jury the power to pronounce life or death in capital
cases is ... an open invitation to discrimination” [internal
quotation marks omitted] ).


Justice Marshall elaborated on this “fundamental defect”
in the court's eighth amendment jurisprudence in Godfrey
v. Georgia, supra, 446 U.S. at 420, 100 S.Ct. 1759:
“[A]ppellate courts are incapable of guaranteeing the
kind of objectivity and evenhandedness that the [c]ourt
contemplated **69  and hoped for in Gregg. The
disgraceful distorting effects of racial discrimination and
poverty continue to be painfully visible in the imposition
of death sentences.... The task of eliminating arbitrariness
*111  in the infliction of capital punishment is proving


to be one which our criminal justice system—and perhaps
any criminal justice system—is unable to perform....


“The ... inability to administer ... capital punishment ...
in an evenhanded fashion is ... symptomatic of a deeper
problem that is proving to be genuinely intractable....


“[T]he task of selecting in some objective way those
persons who should be condemned to die is one that
remains beyond the capacities of the criminal justice
system. For this reason, I remain hopeful that even if
the [c]ourt is unwilling to accept the view that the death
penalty is so barbaric that it is in all circumstances cruel
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and unusual punishment forbidden by the [e]ighth and
[f]ourteenth [a]mendments, it may eventually conclude
that the effort to eliminate arbitrariness in the infliction
of that ultimate sanction is so plainly doomed to failure
that it—and the death penalty—must be abandoned
altogether.” (Citations omitted; footnotes omitted.) Id.,
at 439–42, 100 S.Ct. 1759 (Marshall, J., concurring in
the judgment). Both Justices Stevens and Blackmun have
reached similar conclusions. See Baze v. Rees, supra,
553 U.S. at 85, 128 S.Ct. 1520 (Stevens, J., concurring
in the judgment) (“[a] ... significant concern is the risk
of discriminatory application of the death penalty”);
Tuilaepa v. California, supra, 512 U.S. at 991–92, 114
S.Ct. 2630 (Blackmun, J., dissenting) (“One of the greatest
evils of leaving jurors with largely unguided discretion
is the risk that this discretion will be exercised on the
basis of constitutionally impermissible considerations—
primary among them, race.... For far too many jurors, the
most important ‘circumstances of the crime’ are the race
of the victim or the defendant.” [Citations omitted.] ).


Justice Scalia, while drawing a different legal conclusion
than his more liberal brethren, has been no less
persuaded by the premise that the United States *112
Supreme Court's Furman and Woodson/Lockett lines
of jurisprudence are fundamentally incompatible: “Our
cases proudly announce that the [c]onstitution effectively
prohibits the [s]tates from excluding from the sentencing
decision any aspect of a defendant's character or record,
or any circumstance surrounding the crime: that the
defendant had a poor and deprived childhood, or that
he had a rich and spoiled childhood; that he had a great
love for the victim's race, or that he had a pathological
hatred for the victim's race; that he has limited mental
capacity, or that he has a brilliant mind which can make
a great contribution to society; that he was kind to his
mother, or that he despised his mother.” (Emphasis in
original.) Walton v. Arizona, 497 U.S. 639, 663, 110 S.Ct.
3047, 111 L.Ed.2d 511 (1990) (Scalia, J., concurring in
part and concurring in the judgment), overruled in part
on other grounds by Ring v. Arizona, 536 U.S. 584, 122
S.Ct. 2428, 153 L.Ed.2d 556 (2002). “To acknowledge that
there perhaps is an inherent tension between this line of
cases and the line stemming from Furman,” Justice Scalia
continued, “is rather like saying that there was perhaps an
inherent tension between the [a]llies and the Axis Powers
in World War II. And to refer to the two lines as pursuing
twin objectives ... is rather like referring to the twin
objectives of good and evil. They cannot be reconciled....


The latter requirement quite obviously destroys whatever
rationality and predictability the former requirement was
designed to achieve.” (Citations **70  omitted; internal
quotation marks omitted.) Walton v. Arizona, supra, at
664–65, 110 S.Ct. 3047 (Scalia, J., concurring in part and
concurring in the judgment). “In short, the practice which
in Furman had been described as the discretion to sentence
to death and pronounced constitutionally prohibited,
was in Woodson and Lockett renamed the discretion not
to sentence to death and pronounced constitutionally
required.” Id., at 662, 98 S.Ct. 2954 (Scalia, J., concurring
in part and concurring in the judgment).


*113  Since we decided Ross in 1994, four members of
this court likewise have concluded that the degree of
fact finder discretion required by the federal constitution
means that the death penalty in Connecticut has been
and inevitably will continue to be imposed with a degree
of discrimination that is impermissible under the state
constitution. See State v. Santiago, supra, 305 Conn.
at 324, 49 A.3d 566 (Harper, J., concurring in part
and dissenting in part) (“invidious discrimination ...
pave[s] a smoother path to execution for a subset of the
population”); State v. Peeler, 271 Conn. 338, 466, 857
A.2d 808 (2004) (Katz, J., dissenting) (“[w]e have not
eliminated the biases and prejudices that infect society
generally; therefore, it should not be surprising that such
problems continue to influence the determination of who
is sentenced to death, even within the narrower pool
of death-eligible defendants selected according to so-
called objective standards”), cert. denied, 546 U.S. 845,
126 S.Ct. 94, 163 L.Ed.2d 110 (2005); State v. Breton,
supra, 264 Conn. at 447, 824 A.2d 778 (Norcott, J.,
dissenting) (“[t]he passage of a few [years'] time has done
nothing to blunt the pervasive and insidious influence
of race and poverty in the administration of the death
penalty”); State v. Webb, supra, 238 Conn. at 557, 680
A.2d 147 (Berdon, J., dissenting) (“the effort to eliminate
arbitrariness in the infliction of that ultimate sanction is so
plainly doomed to failure that it—and the death penalty—
must be abandoned altogether” [internal quotation marks
omitted] ); State v. Webb, supra, at 570, 680 A.2d 147
(Norcott, J., dissenting) (“the continual legislative and
judicial efforts to bring about a real sense of fairness
in the imposition of the death penalty are delusional
endeavors”); see also State v. Breton, 212 Conn. 258, 281,
562 A.2d 1060 (1989) (Glass, J., dissenting) (expressing
skepticism that state constitution “tolerates a certain
amount of capriciousness in the application of the death
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penalty”). As Justice Norcott first put it nearly twenty
years ago, there can be no *114  death penalty scheme
“adequate to cure the influence of arbitrariness and race
in the overall equation that results in the imposition
of death.” State v. Webb, supra, at 570, 680 A.2d 147
(Norcott, J., dissenting).


Similar concerns also have been expressed by legal
scholars. See, e.g., D. Garland, supra, at p. 12 (“capital
punishment in the United States subsists—inescapably
—in a miasma of race” [internal quotation marks
omitted] ); S. Bright, “Discrimination, Death and Denial:
The Tolerance of Racial Discrimination in Infliction of
the Death Penalty,” 35 Santa Clara L.Rev. 433, 434
(1995) (“race and poverty continue to determine who
dies”); G. Dix, “Appellate Review of the Decision to
Impose Death,” 68 Geo. L.J. 97, 161 (1979) (concluding
that Gregg and its companion cases “mandate pursuit
of an impossible goal”). In 1973, former Yale Law
School Dean Louis H. Pollak, testifying regarding the
legislature's efforts to craft anew post-Furman capital
murder statute, opined that “[t]he conclusion that this
[b]ill is unconstitutional is not a criticism of the drafters,
it is rather a recognition that they were undertaking a
constitutional impossibility. Maintaining the idea of a
**71  death sentence while [e]nsuring that it would in


practice almost never be imposed, the result necessarily is
not merely [that] death sentence[s] would be rarities but
that those rarities would occur wantonly and freakishly
and hence, unconstitutionally.” (Internal quotation marks
omitted.) 16 S. Proc., Pt. 4, 1973 Sess., p. 1892.


After thoroughly reviewing the operation of Connecticut's
capital sentencing scheme over the past four decades,
we are persuaded that these critiques are well founded
and that the opportunity for the exercise of unfettered
discretion at key decision points in the process has meant
that the ultimate punishment has not been reserved for
the worst of the worst offenders. There is no doubt
that our death row has counted among its residents
the perpetrators of some of the most heinous *115
crimes in Connecticut history. It is equally clear, however,
that the process of selecting offenders for execution has
been both under inclusive and over inclusive. Many who
commit truly horrific crimes are spared, whereas certain
defendants whose crimes are, by all objective measures,
less brutal are condemned to death. The defendant in
the present case is, perhaps, the clearest example. He
shot the sole victim, an adult white male, in his sleep,


killing him instantly. The defendant had no prior criminal
convictions. And yet, of the seventeen offenders convicted
of committing capital eligible murders for hire in the
state since 1973, Eduardo Santiago was the only one


sentenced to death. 106  To the extent that the population
of death row has been chosen on grounds other than the
atrocity of the offenders' crimes, this would undermine all
confidence that capital punishment, as applied, is morally
proportionate and serves a legitimate retributive function


in Connecticut. 107


C


Vengeance


Finally, it bears emphasizing that, to the extent
that the statutory history of P.A. 12–5 reveals
anything with *116  respect to the legislature's purpose
in prospectively abolishing the death penalty while
retaining it for the handful of individuals now on
death row, it is that the primary rationale for this
dichotomy was neither deterrence nor retribution but,
rather, vengeance—the Hyde to retribution's Jekyll.
Vengeance, unlike retribution, is personal in nature; it
is motivated by emotion, and may even relish in the
suffering of the offender. See R. Nozick, Philosophical
Explanations (1981) p. 367. Accordingly, vengeance
traditionally has not been considered a constitutionally
permissible justification for criminal sanctions. See Ford v.
Wainwright, 477 U.S. 399, 410, 106 S.Ct. 2595, 91 L.Ed.2d
335 (1986) (finding no retributive value in “the barbarity
of exacting mindless vengeance”). On the contrary, **72
“[i]t is of vital importance to the defendant and to the
community that any decision to impose the death sentence
be, and appear to be, based on reason rather than caprice
or emotion.” Gardner v. Florida, 430 U.S. 349, 358, 97
S.Ct. 1197, 51 L.Ed.2d 393 (1977) (plurality opinion).


There are, no doubt, cases in which the line between
a principled commitment to retributive justice and an
impermissible acquiescence to private vengeance is a gray
one. There is every indication, however, that P.A. 12–
5 was crafted primarily to maintain the possibility of
executing two particular offenders—the much reviled
perpetrators of the widely publicized 2007 home invasion
and murder of three members of Cheshire's Petit family.
K. Barry, supra, 35 Cardozo L.Rev. at 1837–38. In
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suggesting that the legislators who voted in favor of
a solely prospective repeal of the death penalty were
equally committed to executing the defendant in the
present case and other inmates on Connecticut's death
row, Chief Justice Rogers ignores the overwhelming
evidence that the perpetrators in the Cheshire case, Joshua
Komisarjevsky and Steven Hayes, were the principal
targets of the decision to retain the death penalty *117


retroactively. 108  There is certainly no question what
**73  *118  motivated one state senator, who opined that


“ ‘[t]hey should bypass the trial [in the Cheshire case] and
take that second animal and hang him by his penis from a


tree out in the middle of Main Street....’ ” 109


It has been suggested that it would be a morally
permissible “sacrifice” for Connecticut to allow those men
currently on death row to be executed so as to hasten
the abolition of capital punishment in other jurisdictions.
K. Barry, “From Wolves, Lambs (Part I): The Eighth
Amendment Case for Gradual Abolition of the Death
Penalty,” 66 Fla. L.Rev. 313, 325 (2014). Such judgments
are not for us to make. We can say, however, that
it would not be constitutionally permissible to execute
the defendant in the present case, and others similarly
situated, without any legitimate penological purpose,
merely to achieve the politically popular end of killing two
especially notorious inmates.


D


Conclusion


[44]  For all of these reasons, the death penalty no longer
serves any legitimate penological goal in our state. As
Judge Kozinski concludes, “we have little more than an
illusion of a death penalty in this country. To be sure,
we have capital trials; we have convictions and death
sentences imposed; we have endless and massively costly
reviews by the state and federal courts; *119  and we do
have a small number of people executed each year. But the
number of executions compared to the number of people
who have been sentenced to death is minuscule, and the
gap is widening every year. Whatever purposes the death
penalty is said to serve—deterrence, retribution, assuaging
the pain suffered by victims' families—these purposes are
not served by the system as it now operates.” (Footnotes
omitted.) A. Kozinski & S. Gallagher, supra, 46 Case


W. Res. L.Rev. at 3–4. We therefore conclude that,
following the enactment of P.A. 12–5, capital punishment
also violates article first, §§ 8 and 9, of the Connecticut
constitution because it no longer serves any legitimate


penological purpose. 110


**74  *120  IV


RESPONSE TO THE DISSENTING JUSTICES


Lastly, we take this opportunity to address briefly certain
general arguments that the dissenting justices have raised.
Although we recognize and respect that their opinions are
grounded in a principled and commendable commitment
to judicial restraint, we find them to be unpersuasive and,
in a few instances, somewhat troubling.


A


Whether the Questions Decided
Are Properly before the Court


We first address Chief Justice Rogers' argument that some
of the issues, evidence, and arguments considered in this
opinion are not properly before this court. Specifically, she
contends that (1) some of the arguments that we consider
in this opinion never were raised by the defendant, (2) the
parties were not afforded an adequate opportunity to brief
the issues addressed in this opinion, and (3) the majority
relies on research and statistics that are not properly the
subject of judicial notice. We consider each argument in
turn.


1


Arguments Allegedly Not Raised by the Defendant


[45]  Chief Justice Rogers first contends that we
improperly have considered certain arguments that the
defendant himself has not raised. For example, she
contends that the defendant did not adequately preserve
the arguments that (1) the death penalty is rarely imposed
in Connecticut, (2) the death penalty has slowly fallen
out of use in Connecticut, and (3) other states recently
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have *121  abolished the death penalty, while respected
professional organizations, such as the American Law
Institute, no longer support its use. We are not persuaded
by this contention.


We begin by noting that the defendant indisputably
preserved the claim that, following the enactment of P.A.
12–5, the death penalty now offends the state constitution
in that it (1) fails to comport with contemporary standards
of decency, and (2) is now devoid of any legitimate


penological value. 111  We recognized as much in our
initial decision in this case; see State v. Santiago, supra,
305 Conn. at 307–308 n. 167, 49 A.3d 566; and,
on reconsideration, the defendant dedicates pages of
discussion to this claim in his supplemental **75  briefs.
Indeed, his argument on reconsideration begins with the
statement that “[P.A. 12–5] represents the considered
judgment of our legislature and governor that the death
penalty is no longer consistent with standards of decency
in Connecticut and does not serve any valid penological
objective.” That is precisely the issue that we have
considered in parts II and III of this opinion.


Chief Justice Rogers' objection, then, is merely that the
defendant did not brief the issue in sufficient depth, and,
specifically, that he did not expressly address certain facts
and factors—the accuracy of which is not reasonably
in dispute—on which we rely in this opinion. Her view
appears to be that, even though a significant change in
the legal landscape, such as the prospective repeal of
the death penalty, may warrant a full review of whether
that punishment remains consistent with contemporary
standards of decency, and even though that analysis
necessarily encompasses the consideration of various
factors and historical developments that this court and
other courts have considered in past *122  cases involving
challenges to the death penalty on other grounds, we may
take those factors into consideration in the present case
only if the defendant fully briefs each of them anew. This
makes little sense.


In the present case, the defendant, in his initial appeal,
submitted an opening brief of nearly 300 pages, in which
he raised more than twenty distinct legal claims. He also
submitted a 122 page reply brief, as well as more than 2000
pages of appendices. Upon our grant of reconsideration,
he submitted approximately 200 more pages of briefing
and appendices, addressing new legal claims. The state, of


course, responded with many hundreds of pages of its own
briefing and appendices.


Rather than exhaustively brief every aspect of the question
of whether capital punishment now offends the state
constitution, the defendant chose instead to focus on the
impact of the enactment of P.A. 12–5 on that question,
and to incorporate by reference the other factors that this
court has considered at length in previous capital appeals.
The state, in rejecting the defendant's constitutional claim,
likewise relied primarily on references to our prior cases.
We can only assume that this choice represented a
calculated decision, by both parties, that, with their briefs
already taking up more than a ream of paper, resources
—both natural and judicial—would be better addressed
to the novel issues presented by the defendant's case, and
that we had more than sufficient resources at our disposal
to allow us to fully review the present constitutionality
of capital punishment in a thorough and comprehensive
manner. This decision was perfectly reasonable.


The approach that Chief Justice Rogers advocates would
force counsel representing defendants in capital appeals
to make a Hobson's choice. When, as in the present case,
this court previously has rejected a constitutional *123
claim, counsel either would have to (1) forgo that and
related claims for all subsequent capital defendants, or
(2) fully brief each aspect of the issue in each capital
appeal, repeatedly addressing every potential argument,
legal theory, and constitutional fact that this court might
find relevant or persuasive, on the mere possibility that
we might agree that intervening developments warrant
a fresh consideration of the issue or present novel
grounds for finding a constitutional violation. If counsel
followed the first path, we would be precluded from ever
revisiting important constitutional questions, even those
where, as in the case of cruel and unusual punishment,
the legal standard itself envisions that punishments
once permissible **76  may over time come to offend
the constitution. If counsel followed the second path,
capital appeals, which are already deplorably prolonged,
expensive, and resource intensive, would grow even more
so. Forcing such a choice would be both unwise and
unjust.


Rather, we believe that appellate counsel in the present
appeal made a prudent and appropriate decision to
raise, and thereby preserve, the constitutional claim; to
submit thoughtful and informative supplemental briefing



http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2027834862&pubNum=0007691&originatingDoc=Iaacb007342a711e590d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2027834862&pubNum=0007691&originatingDoc=Iaacb007342a711e590d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)





State v. Santiago, 318 Conn. 1 (2015)


122 A.3d 1


 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 40


to address those novel questions and key developments
for which we concluded that additional briefing would be
helpful; and, with respect to paths already traveled, simply
to direct our attention to prior cases in which potentially


relevant factors have been more fully vetted. 112  Under the
particular circumstances of this capital appeal, nothing
more was required.


[46]  For the same reasons, it would be inappropriate
to arbitrarily restrict our analysis of the constitutionality
*124  of capital punishment to those facts and


circumstances that have been identified expressly by the
parties. In fact, although we generally do not consider
claims or issues that the parties themselves have not raised;
see, e.g., Blumberg Associates Worldwide, Inc. v. Brown
& Brown of Connecticut, Inc., 311 Conn. 123, 142, 84
A.3d 840 (2014); in cases too numerous to mention,
we have considered arguments or factors pertaining to
those claims or issues that were not expressly identified
by the parties. See id., at 148, 84 A.3d 840 (“when
[a case] is properly before the court, the court is not
limited to the particular legal theories advanced by the
parties, but rather retains the independent power to
identify and apply the proper construction of governing
law” [internal quotation marks omitted] ); cf. Rowe v.
Superior Court, 289 Conn. 649, 661–63, 960 A.2d 256
(2008) (concluding that defendant had preserved issue for
appeal because theories related to single legal claim even
though defendant had not raised each theory at trial); Vine
v. Zoning Board of Appeals, 281 Conn. 553, 569, 916 A.2d 5
(2007) (addressing alternative ground for affirmance that
was not raised at trial because, inter alia, issue was “closely
intertwined” with certified question); Imperial Casualty
& Indemnity Co. v. State, 246 Conn. 313, 322–23, 714
A.2d 1230 (1998) (considering argument that defendants
raised because court already was obliged to perform full
and thorough review of trial court's decision on contested
issue of insurance coverage and defendants' argument did
not raise entirely new issue). This is especially so when
plenary consideration is necessary to thoroughly address
and accurately decide constitutional claims and other
matters of substantial public importance, our resolution
of which will surely redound to the benefit or detriment of
parties not presently before the court.


[47]  Furthermore, the critiques that Chief Justice Rogers
levels are particularly ill suited to the present case. As
*125  Chief Justice Rogers herself acknowledges, it is well


established that, before ruling on the constitutionality of


a challenged mode of punishment, a court must conduct
its own independent review to determine whether that
punishment remains suitable to the crime and continues


to serve any legitimate penological objective. **77  113 ]
See, e.g., State v. Rizzo, supra, 303 Conn. at 197, 31
A.3d 1094; see also Graham v. Florida, supra, 560 U.S.
at 80, 130 S.Ct. 2011; Atkins v. Virginia, supra, 536
U.S. at 312, 122 S.Ct. 2242. It would be difficult, if
not impossible, for us to fulfill our constitutional duty
in this regard if we were barred from considering basic
factual questions such as how frequently the punishment
is imposed or whether its ongoing use retains the approval
of our sister states, legal scholars, and other sources
of persuasive authority. We routinely look to such
sources when deciding legal questions of first impression
—often with regrettably sparse assistance from the parties'
briefing—and we see no reason why the scope of our
review should be more fettered when deciding significant
constitutional questions. This is especially true in capital
cases, in which courts routinely, and quite properly,
provide accommodations not always afforded in other,
less compelling circumstances. See State v. Cobb, 234
Conn. 735, 763, 663 A.2d 948 (1995) ( “the nature of
the defendant's claim of systemic racial bias, and the
seriousness and finality of the death penalty, counsel
against raising any undue procedural barriers to review of
such a claim”).


2


Opportunity for Briefing


[48]  Chief Justice Rogers next contends that it was
improper for the court to consider the issues that we
have decided without first affording the parties a full
opportunity to brief them. We disagree. The truth is that
the parties did have the opportunity to brief the *126
issue of whether the death penalty now violates the state
constitution. As we have explained, each party made what
we presume to be a calculated and reasonable decision
to focus its argument on the legal consequences of the
enactment of P.A. 12–5 and the novel questions presented
thereby, and, in essence, to incorporate by reference our
prior decisions, both majority and dissenting opinions,
that address, in the context of either per se or as applied
challenges, other constitutionally relevant factors. The
purpose of our preservation requirements—“to ensure fair
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notice of a party's claims to both the trial court and
opposing parties”—was thereby satisfied. White v. Mazda
Motor of America, Inc., 313 Conn. 610, 620, 99 A.3d 1079
(2014).


Nor do we believe that, in so doing, the parties
deprived this court of the opportunity to perform its
constitutionally mandated independent review of the
death penalty in a fully informed manner. These are
matters about which courts, historians, legal scholars,
and social scientists have written extensively, both in
Connecticut and nationally. The relevant legislative
history and constitutional facts are properly subject to
judicial notice. The legal arguments are well trodden and
not unfamiliar to us. After a decade of appeals in this case,
and several previous rounds of supplemental briefing, our
priority now must be to provide the parties, the victims'
families, and the people of Connecticut with some measure
of clarity and resolution.


3


Extra–Record Materials


[49]  Chief Justice Rogers also maintains that we have
relied on extra-record materials that, she argues, are not
properly the subject of judicial notice. Again, we disagree.


Although finding the adjudicative facts that concern the
parties and events of a particular case is largely the
*127  province of **78  the jury—or the trial court in


cases tried to the court—appellate courts tasked with
determining the content of law and policy may take
notice of constitutional and legislative facts, such as
historical sources and scientific and sociological studies.
See footnote 44 of this opinion. It is well established
that “[t]he intellectual legitimacy of [judicial decisions
in which the court takes notice of legislative facts to
ascertain constitutional norms] turns [on] the actual truth-
content of the legislative facts taken into account by the
judges who propound the decision. While not necessarily
indisputably true, it would appear that these legislative
facts must at least appear to be more likely than not true
if the opinion is going to have the requisite intellectual
legitimacy [on] which the authority of judge-made rules
is ultimately founded.” (Emphasis added.) 2 K. Broun,
McCormick on Evidence (7th Ed.2013) § 331, pp. 612–
13. Although Chief Justice Rogers accuses the majority


of relying on “cherry picked,” extra-record materials;
footnote 30 of Chief Justice Rogers' dissenting opinion;
she never specifically explains why she thinks the sources
on which the majority relies, taken together, fail to satisfy
this “more likely than not true” standard. 2 K. Broun,
supra, § 331, at p. 613. She is unable to point to any
methodological flaws in the social science and other
research studies cited in this opinion, to challenge the
authors' qualifications, or to direct our attention to any
conflicting research of equal quality and breadth. She
fails to cite to any sources that undermine the meticulous
historical research provided by Collier, Connecticut's state
historian, or Holdsworth's voluminous review of early
Connecticut legal history, or Professor Goodheart's award
winning treatise. Nor is there any suggestion that the death
penalty statistics that we have presented are inaccurate
or misleading. In reality, the sociological research and
historical facts on which we rely far exceed the governing
more likely than not true *128  standard, and they are not
subject to reasonable dispute.


It is also noteworthy that the authorities on which Chief
Justice Rogers relies for the proposition that legislative
fact-finding by appellate courts is improper include a
law review article that begins by lamenting that “[m]any
of the [United States] Supreme Court's most significant
decisions turn on questions of [legislative] fact.” A.
Larsen, “Confronting Supreme Court Fact Finding,” 98
Va. L.Rev. 1255, 1255 (2012). To be clear, then, Chief
Justice Rogers' complaint is not that the majority uses
social science research in a manner that appellate courts
ordinarily do not but merely that she and a handful of law
professors personally disapprove of this common practice.


The sources on which Chief Justice Rogers relies contend
that legislative fact-finding by appellate tribunals is
subject to bias and error, and that it deprives the parties
of the opportunity to participate fully in the adversarial
truth seeking process. There is no doubt that appellate
review of legislative facts, as with virtually every other
form of truth seeking in which human beings engage,
can be an imperfect process. Ultimately, however, the
practice has been approved and adopted because there
simply is no better alternative. Appellate courts frequently
are called on to make quasi-legislative policy judgments,
whether in crafting state common law, construing open-
ended constitutional and statutory mandates, or simply
determining whether a particular interpretation of a
statute would “lead to absurd consequences or bizarre
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results.” (Internal quotation marks omitted.) Raftopol v.
Ramey, 299 Conn. 681, 703, 12 A.3d 783 (2011). These
policy judgments often hinge on facts about the world
in which we **79  live, facts the study of which is the
domain of natural and social scientists. See 2 K. Broun,
supra, § 331, at pp. 610–15. If we were to follow the counsel
of Chief Justice Rogers, *129  and submit every such
question to the crucible of adversarial fact-finding in a
trial court, the wheels of justice would quickly grind to a


halt. 114


Ultimately, and most importantly, Chief Justice Rogers,
having criticized our consideration of extra-record
materials, fails to identify so much as a single statistic
or historical fact cited in this opinion that she believes
is subject to reasonable dispute. Accordingly, having
carefully considered Chief Justice Rogers' arguments, we
continue to have every confidence that the constitutional
and legislative facts on which we rely are a proper subject
of judicial notice, are more likely than not true, and paint
an accurate picture of the historical and contemporary
record of capital punishment in Connecticut and the
United States.


B


Connecticut's Historical
Acceptance of Capital Punishment


[50]  We next address the argument of the dissenting
justices that capital punishment cannot now offend
the constitution of Connecticut because (1) there are
references to capital punishment in the text of both the
1818 and 1965 state constitutions, (2) the framers of the
1818 constitution believed that the death penalty was
an appropriate punishment for the most serious crimes,
and (3) in 1965, the constitutional convention declined
to adopt a constitutional provision that would have
*130  prohibited capital punishment. The premises of the


dissents' argument are undoubtedly true. The conclusion
is not.


It is certainly the case that, although Connecticut has
steadily reduced the number of crimes subject to capital
punishment over the past four centuries, the death penalty
has continued during that period to be authorized by
statute, and it is referenced in our state constitution. There


also is little doubt that the framers of the state constitution
considered the death penalty to be an acceptable form of
punishment, under certain circumstances and if properly
applied. Although the dissenting justices reiterate these
facts throughout their opinions, they fail to explain
exactly how our state's historical acceptance of the death
penalty answers the primary question presented by this
appeal, namely, whether, following the enactment of P.A.
12–5, capital punishment now constitutes excessive and
disproportionate punishment when viewed through the
lens of our state's contemporary standards of decency.


As we have explained, the constitutionally relevant
inquiry is whether the death penalty, as currently
administered in Connecticut, and following the enactment
of P.A. 12–5, offends our state's evolving standards
of decency, and whether that punishment continues to
satisfy any legitimate penological objective. Although the
fact that the death penalty was considered acceptable
50 or 200 years ago might be **80  relevant to a
challenge contending that capital punishment is inherently
unconstitutional; see State v. Ross, supra, 230 Conn.
at 249–50, 646 A.2d 1318; it says little about whether
capital punishment is constitutional today, in light of
our legislature's most recent pronouncement on the
issue, and given what we now understand and what
our elected officials have determined regarding capital
punishment's lack of deterrent value, the potential for
irredeemable error, a pattern of persistently arbitrary and
discriminatory application, *131  and our state's inability
to administer the death penalty in a way that affords
closure and solace to the families of the victims.


As the Supreme Court of California has recognized,
incidental references to the death penalty in a state
constitution merely acknowledge that the penalty was in
use at the time of drafting; they do not forever enshrine
the death penalty's constitutional status as standards of
decency continue to evolve: “It has been suggested that
we are ... restrained from considering whether capital
punishment is proscribed by [the state constitutional
prohibition against cruel and unusual punishment] since
the death penalty is expressly or impliedly recognized in
several other provisions of the California constitution.
We perceive no possible conflict or repugnance between
those provisions ... however, for none of the incidental
references to the death penalty purport to give its existence
constitutional stature. They do no more than recognize
its existence at the time of their adoption. Thus, the
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bail clause of [the California constitution] restricts the
right to bail in capital cases ... [and] the due process
clause ... ensures that life will not be taken without due
process.... None of these provisions can be construed as
an affirmative exemption of capital punishment from the
compass of the cruel or unusual punishment clause of
[the California constitution].” (Footnote omitted.) People
v. Anderson, supra, 6 Cal.3d at 637–38, 100 Cal.Rptr.
152, 493 P.2d 880. The United States Supreme Court
likewise has indicated that the mere fact that the federal
constitution makes reference to capital crimes does not
mean that contemporary standards of decency may not
evolve to the point that the death penalty is no longer
constitutionally permissible. See Gregg v. Georgia, supra,
428 U.S. at 176–82, 96 S.Ct. 2909 (opinion announcing
judgment).


It may well be that, at bottom, the opposition of
the dissenting justices reflects their disapproval of the
*132  evolving standards of decency test itself, a legal


standard according to which a penalty that once passed
constitutional muster may, within a relatively brief span
of time, come to be deemed cruel and unusual. See,
e.g., Roper v. Simmons, supra, 543 U.S. at 574–75, 578,
125 S.Ct. 1183 (overruling Stanford v. Kentucky, 492
U.S. 361, 109 S.Ct. 2969, 106 L.Ed.2d 306 [ (1989) ],
in prohibiting execution of individuals who were under
eighteen years old when they committed capital crime);
Atkins v. Virginia, supra, 536 U.S. at 321, 122 S.Ct. 2242
(overruling Penry v. Lynaugh, 492 U.S. 302, 109 S.Ct.
2934, 106 L.Ed.2d 256 [ (1989) ], in holding that execution
of intellectually disabled individuals is unconstitutional).
But that is the law of the land, both federally and in
Connecticut. In the case of the death penalty, the past
several years have witnessed dramatic changes in the legal
landscape, most significant of which was the decision by
the elected branches to abolish capital punishment for all
future offenses. Whatever role the death penalty may once
have played in our system of justice, it is clear that our
elected representatives, acting on behalf of the people of
this state, have repudiated the **81  death penalty as a


sentencing option unworthy of continued support. 115


C


Whether Deference to the Legislature
Requires That We Uphold P.A. 12–5


[51]  We next address the argument of the dissenting
justices that, in holding that the death penalty now violates
the constitution of Connecticut, we have failed to pay
adequate deference to the will of the legislature. Each
*133  of the dissenting justices argues, in essence, that


a reviewing court is bound to accept what the dissenting
justices maintain to be the judgment of the legislature
—that the death penalty comports with contemporary
standards of decency and serves legitimate penological
interests—and that to do otherwise is to usurp the
proper role of the legislature in order to advance judges'


personal moral agendas. 116  We already have rejected this
argument in State v. Ross, supra, 230 Conn. at 248–49,
646 A.2d 1318, however, recognizing that it fundamentally
misunderstands the well established function and role of
judicial review in the capital sentencing context.


We begin by reiterating that, although the legislature
voted to abolish capital punishment on a solely
prospective basis, this by no means reflects or embodies a
determination that the death penalty remains consonant
with contemporary standards of decency and continues to
serve the goal of deterrence or retribution. The prospective
nature of P.A. 12–5 instead appears to reflect a belief
on the part of some legislators that prior commitments
the state has made to relatives of murder victims justify
the retention of capital punishment for use in those
cases. Capital punishment may, in other words, simply
be the lesser of two evils. Public Act 12–5 also likely
reflects a purely political decision to placate the public's
desire to exact vengeance on certain notorious inmates,
while passing along to this court the task of finally
decommissioning the state's machinery of death. There
is abundant evidence in the legislative history to support
both of these interpretations. See parts II B and III C of
this opinion.


If we assume, for the sake of argument, however, that
a majority of the legislature has in fact determined
that capital punishment remains a morally acceptable
punishment that serves legitimate penological interests,
*134  the question arises as to the proper scope of


this court's review. It is well established that, under
both the federal and state constitutions, a criminal
sentence challenged as unconstitutionally excessive or
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disproportionate must undergo two stages of judicial
review. First, the reviewing court determines whether the
punishment offends contemporary standards of decency,
as evidenced by the various factors discussed in part II
of this opinion. Legislative enactments are one of those
considerations, but certainly not the only one. Second, the
court is required to exercise its own independent judgment
as to whether the punishment remains suitable to the crime
and continues to serve any legitimate penological purpose.
As the United States Supreme Court explained in Atkins v.
Virginia, supra, 536 U.S. at 304, 122 S.Ct. 2242 although
the current legislative judgment is of great importance,
“the [c]onstitution **82  contemplates that in the end our
own judgment will be brought to bear on the question of
the acceptability of the death penalty under the [e]ighth
[a]mendment.” (Internal quotation marks omitted.) Id.,
at 312, 122 S.Ct. 2242. A punishment, therefore, must
satisfy both levels of review to survive constitutional
scrutiny. Such scrutiny is especially critical in the present
case because, to our knowledge, we are the first court
in the modern era to comprehensively address the issue
of whether the death penalty can remain consonant
with society's evolving standards of decency and serve
legitimate penological interests following a prospective
only repeal.


Although Chief Justice Rogers concedes, as she must,
that a challenged punishment is subject to this type of
close judicial scrutiny, she nevertheless maintains that,
because the constitutional authority to define crimes and
to fix the degree and method of punishment belongs
to the legislature, once the legislature has determined
that a particular punishment is appropriate and morally
acceptable, that determination is, essentially, dispositive.
*135  If that were the case, then judicial review would


be a weak tea indeed. When an appellate court is asked
to pass on the constitutionality of a mode of punishment,
it is, almost invariably, after a defendant has been found
guilty of a crime and sentenced in accordance with a duly
enacted penal statute. If the fact that an elected legislature
had authorized and enacted the punishment in question
were enough to insulate it from judicial scrutiny, then the
freedom from cruel and unusual punishment would be a
hollow one. See People v. Anderson, supra, 6 Cal.3d at 640,
100 Cal.Rptr. 152, 493 P.2d 880 (“[w]ere it otherwise, the
[l]egislature would ever be the sole judge of the permissible
means and extent of punishment and ... the [c]onstitution
would be superfluous” [citation omitted] ). “We know
that the [f]ramers did not envision so narrow a role for


this basic guaranty of human rights.” (Internal quotation
marks omitted.) District Attorney v. Watson, supra, 381
Mass. at 662, 411 N.E.2d 1274.


In dismissing the United States Supreme Court's repeated
statements as to the importance of this independent
judicial review process, Chief Justice Rogers fails to
explain why the high court would continue to emphasize
that “[t]he [c]onstitution contemplates that in the end our
own judgment will be brought to bear on the question of
the acceptability of the death penalty”; (internal quotation
marks omitted) Hall v. Florida, supra, 134 S.Ct. at 1999;
and that “[t]hat exercise of independent judgment is the
[c]ourt's judicial duty”; id., at 2000; if that were not
the law. Instead, Chief Justice Rogers merely queries
how truly independent judicial review of an allegedly
cruel and unusual punishment can be reconciled with
the observation by that court, in a 1989 decision, that,
“ ‘[i]n determining what standards have “evolved” ...
[the court has] looked not to [its] own conceptions
of decency, but to those of modern American society
as a whole.’ ” Footnote 33 of Chief Justice Rogers'
dissenting opinion, quoting *136  Stanford v.  Kentucky,
supra, 492 U.S. at 369, 109 S.Ct. 2969. Of course, we
do not disagree with the cited language from Stanford
insofar as independent judicial review must stand on the
court's principled consideration of the available evidence
regarding a punishment's penological merits, rather than
the personal predilections of individual judges. The short
answer to Chief Justice Rogers' question, however, is
that Stanford, which was an outlier at the time it was
decided, subsequently was overruled by Roper v. Simmons,
supra, 543 U.S. at 574–75, 578, 125 S.Ct. 1183 and is
no longer good law. See **83  id., at 574, 125 S.Ct.
1183 (overruling holding of Stanford that persons under
eighteen years of age at time of capital offense may be
executed and explaining that, “to the extent Stanford
was based on a rejection of the idea that [the] [c]ourt is
required to bring its independent judgment to bear on
the proportionality of the death penalty for a particular
class of crimes or offenders ... it suffices to note that this
rejection was inconsistent with prior [e]ighth [a]mendment
decisions” [citations omitted] ). In fact, in Roper, the
court took pains to reiterate that “[t]he beginning point is
a review of objective indicia of consensus, as expressed
in particular by the enactments of legislatures that have
addressed the question. These data give us essential
instruction. We then must determine, in the exercise of our
own independent judgment, whether the death penalty is a
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disproportionate punishment....” (Emphasis added.) Id.,
at 564, 125 S.Ct. 1183.


In reality, the United States Supreme Court has, on
multiple occasions, held that punishments that were
duly enacted by democratically elected legislatures
were nevertheless unconstitutionally excessive and
disproportionate under this standard. See, e.g., Hall v.
Florida, supra, 134 S.Ct. at 1990, 2001 (holding that
Florida law foreclosing further exploration of capital
defendant's intellectual disability if his IQ score is
more than seventy violated eighth amendment);  *137
Thompson v.  Oklahoma, supra, 487 U.S. at 838, 108
S.Ct. 2687 (declaring as unconstitutional death penalty
for offender who was under sixteen years old when he
committed capital offense). Indeed, there are numerous
cases in which that court and other federal and state courts
have held democratically enacted criminal sanctions to be
devoid of penological value, and thus unconstitutionally
excessive, without relying on any predicate finding that
those sanctions had lost their popular support. See, e.g.,
Solem v. Helm, 463 U.S. 277, 281, 292–94, 303, 103
S.Ct. 3001, 77 L.Ed.2d 637 (1983) (concluding that courts
are competent to apply “generally accepted criteria”
to assess independently relative severity of criminal
offenses and sentences for purposes of eighth amendment
proportionality analysis, and holding that sentence of
life imprisonment for writing $100 check with intent
to defraud was unconstitutionally excessive); Furman v.
Georgia, supra, 408 U.S. at 239–40, 92 S.Ct. 2726 (holding
death penalty unconstitutional as then applied in Georgia
and Texas, even though forty-one state legislatures had
approved of its use and polling data was mixed); Robinson
v. California, 370 U.S. 660, 667, 82 S.Ct. 1417, 8 L.Ed.2d
758 (1962) (holding that California statute authorizing
jail sentence for narcotics addiction inflicted cruel and
unusual punishment in violation of eighth and fourteenth
amendments); Weems v. United States, supra, 217 U.S. at
357–58, 367, 377, 30 S.Ct. 544 (concluding that traditional
Philippine punishment of years of hard and painful labor
was unconstitutionally excessive punishment for crime of
falsifying public document, even if punishment conformed
to customs, habits, and prejudices of resident population,
and that punishment would have been excessive even if
authorized by federal law); People v. Anderson, supra, 6
Cal.3d at 641, 100 Cal.Rptr. 152, 493 P.2d 880 (holding
that capital punishment violated state constitution and
explaining that court “would abdicate [its] responsibility
to examine independently the question were [its] inquiry


to begin and end with the fact that *138  statutory
provisions authorizing [the] imposition of the death
penalty have been recently enacted”); see also Kennedy v.
Louisiana, supra, 554 U.S. at 461, 128 S.Ct. 2641 (Alito,
J., dissenting) (indicating that court had exercised its
own independent judgment in holding that death **84
penalty was excessive and disproportionate penalty for
rape of child); Kennedy v. Louisiana, 554 U.S. 945, 129
S.Ct. 1, 171 L.Ed.2d 932 (2008) (Scalia, J., respecting the
denial of rehearing) (observing that court in Kennedy had
exercised its own judgment while noting that parties had
failed to call court's attention to fact that Congress and
the president recently had reauthorized death penalty for
military personnel convicted of child rape). Despite her
attempt to distinguish each of these cases, Chief Justice
Rogers simply cannot wipe away a century of eighth
amendment jurisprudence.


Nor has the United States Supreme Court ever reviewed
an eighth amendment challenge under the highly
deferential rational basis standard that Chief Justice
Rogers would apparently have this court apply. As
Justice White explained in Furman, “[j]udicial review, by
definition, often involves a conflict between judicial and
legislative judgment as to what the [c]onstitution means
or requires.... It seems conceded by all that ... there are
punishments that the [eighth] [a]mendment would bar
whether legislatively approved or not. Inevitably, then,
there will be occasions when [the court] will differ with
Congress or state legislatures with respect to the validity
of punishment.” Furman v. Georgia, supra, 408 U.S.
at 313–14, 92 S.Ct. 2726 (White, J., concurring). Chief
Justice Rogers may not agree that courts should play
such a critical role in securing the people's freedom from
cruel and unusual punishment, but that is the law of
the land. See Glossip v. Gross, supra, 135 S.Ct. at 2776
(Breyer, J., dissenting) (court, not legislature, ultimately
must determine whether capital punishment comports
with evolving standards of decency because “[these] *139
are quintessentially judicial matters ... [that] concern the
infliction—indeed the unfair, cruel, and unusual infliction
—of a serious punishment [on] an individual”).


Finally, it would be difficult to imagine a case in which
the argument for legislative deference is weaker than
in the present case. The death penalty is a punishment
that Connecticut has imposed on fewer than two dozen
occasions over the past one-half century, and it has been
carried out only once during that time frame. The penalty
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has been abolished by most of our neighboring states, and,
after years of repeal efforts, our legislature and governor
have now followed suit, abolishing it for all future crimes.
Capital punishment has been preserved, then, only on a
provisional basis, and only for a handful of current death
row inmates. Moreover, the legislative history suggests
that many legislators would have supported a full repeal
and that those who voted to retain the death penalty on
a retroactive basis may well have done so in the belief
that this court would not permit any further executions
to be carried out, as this state's chief prosecutor himself
predicted. See part II B of this opinion; see also footnotes
1, 59 and 60 of this opinion and accompanying text.
In short, the legislature could not have come any closer
to fully abolishing capital punishment without actually
doing so. We perceive no ringing legislative endorsement
of the death penalty in Connecticut.


V


CONCLUSION


In prospectively abolishing the death penalty, the
legislature did not simply express the will of the
people that it no longer makes sense to maintain the
costly and unsatisfying charade of a capital punishment
scheme in which no one ever receives the ultimate
punishment. Public Act 12–5 also held a mirror up
to Connecticut's *140  long, troubled history with
capital **85  punishment: the steady replacement by
more progressive forms of punishment; the increasing
inability to achieve legitimate penological purposes; the
freakishness with which the sentence of death is imposed;
the rarity with which it is carried out; and the racial,
ethnic, and socio-economic with our abiding freedom
from cruel and unusual punishment, we hold that capital
punishment, as currently applied, violates the constitution
of Connecticut.


The judgment is reversed with respect to the imposition of
a sentence of death and the case is remanded with direction
to impose a sentence of life imprisonment without the
possibility of release; the judgment is affirmed in all other
respects.


In this opinion NORCOTT, EVELEIGH and
McDONALD, Js., concurred.


NORCOTT and McDONALD, Js., concurring.
Although we fully agree with and join the majority
opinion, we write separately to express our profound
concerns regarding an issue of substantial public
importance that will never be resolved by this court in
light of the majority's determination that the imposition
of the death penalty is an unconstitutionally excessive and
disproportionate punishment. Specifically, we cannot end
our state's nearly 400 year struggle with the macabre muck
of capital punishment litigation without speaking to the
persistent allegations of racial and ethnic discrimination
that have permeated the breadth of this state's experience
with capital charging and sentencing decisions. We
recognize that this particular challenge to our state's
capital punishment regime has not been raised or briefed
in the present case and, therefore, cannot serve as the
basis for the majority's *141  holding today. Nor do


we purport to resolve conclusively these allegations. 1


Because they have been a powerful undercurrent running
through virtually all of our death penalty jurisprudence,
however, we feel compelled to analyze them.


I


ALLEGED RACIAL DISPARITIES IN
CAPITAL CHARGING AND SENTENCING


The possibility that the death penalty is sought or imposed
in a racially discriminatory manner emerged as a matter
of scholarly interest beginning in the 1930s, and the
first related legal challenges were brought during the
civil rights movement of the 1960s. See D. Baldus et
al., “Racial Discrimination and the Death Penalty in
the Post-Furman Era: An Empirical and Legal Overview,
with Recent Findings from Philadelphia,” 83 Cornell
L.Rev. 1638, 1643 (1998). In Connecticut, the issue
came to the attention of this court twenty years ago
in State v. Cobb, 234 Conn. 735, 663 A.2d 948 (1995).
As the majority today explains, both supporters and
opponents of the death penalty have recognized that:
(1) there is an inherent tension in the United States
Supreme Court's death penalty jurisprudence; and (2)
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that court's determination that the eighth amendment
precludes the states from restricting the discretion of
capital juries necessarily means that juries can—and will—
choose whether to impose the ultimate sentence or exercise
their mercy in seemingly arbitrary ways. In Cobb, the
defendant, Sedrick Cobb, sought to present for this court's
review data purporting to demonstrate that a capital
punishment system that leaves so much to the unlimited
discretion of jurors and prosecutors inevitably results in
charging and sentencing **86  decisions that are not
merely arbitrary and capricious, but also impermissibly
discriminatory. Id., at 737–40, 663 A.2d 948.


*142  A divided three to three panel of this court
concluded that Cobb's claims should be decided in the
context of a habeas corpus proceeding; id., at 762–63, 663
A.2d 948; although the dissenting justices concluded that,
by statute, Cobb's claim that systemic racial disparities
rendered his death sentence disproportionate fell within
this court's original jurisdiction and could have been
resolved by this court in the first instance with the
assistance of a special master. Id., at 777–78, 663 A.2d 948
(Berdon, J., with whom Norcott and Katz, Js., join). With
respect to the inevitable delays that would result from
submitting the question to a habeas trial, the dissenting
justices argued that, “if our capital sentencing system
is infected with racism, we must expose that ugly truth
as soon as possible. The public and other branches of
state government, as well as other defendants who face
the death penalty, must know the answer now.” Id., at
776, 663 A.2d 948. “When a capital defendant marshals
a compelling argument that the death penalty as it is
administered in our state is incurably racist,” Justice
Berdon later cautioned, “we should stop dead in our
tracks until we have given the argument our most serious
attention.” (Internal quotation marks omitted.) State v.
Cobb, 251 Conn. 285, 537, 743 A.2d 1 (1999) (Berdon, J.,
dissenting), cert. denied, 531 U.S. 841, 121 S.Ct. 106, 148
L.Ed.2d 64 (2000).


History has confirmed that the concerns expressed by
the dissenting justices in State v. Cobb, supra, 234 Conn.
at 776, 663 A.2d 948, were well founded. Eight years
later, when Richard Reynolds presented similar evidence
of systemic racial disparities in the imposition of the
death penalty as a challenge to the constitutionality of
his sentence, the parties to Cobb's habeas case still had
not finished analyzing the data. See State v. Reynolds,
264 Conn. 1, 232–33, 836 A.2d 224 (2003), cert. denied,


541 U.S. 908, 124 S.Ct. 1614, 158 L.Ed.2d 254 (2004).
At that time, this court consolidated Reynolds' racial
disparity claims, along with those of other death row
*143  inmates, with Cobb's habeas action. See id., at 233,


836 A.2d 224. Ten more years passed, during which the
state spent millions of dollars on legal fees and expert
statistical reports; see J. Lender, “A Big Bill in Death
Row Case,” Hartford Courant, September 14, 2014, p.
B1; before the habeas court finally issued its decision in
2013. See In re Death Penalty Disparity Claims, Superior
Court, judicial district of Tolland, Docket No. TSR–
CV–05–4000632–S, 2013 WL 5879422 (October 11, 2013)
(unpublished opinion). During that time, a number of
members of this court voiced their concern that our
state's capital punishment system appeared to be incurably
tainted by racial and ethnic bias. See, e.g., State v.
Santiago, 305 Conn. 101, 324–25, 49 A.3d 566 (2012)
(Harper, J., concurring and dissenting); State v. Peeler,
271 Conn. 338, 466, 857 A.2d 808 (2004) (Katz, J.,
dissenting), cert. denied, 546 U.S. 845, 126 S.Ct. 94, 163
L.Ed.2d 110 (2005); State v. Breton, 264 Conn. 327, 447,
824 A.2d 778 (2003) (Norcott, J., dissenting), cert. denied,
540 U.S. 1055, 124 S.Ct. 819, 157 L.Ed.2d 708 (2003);
State v. Webb, 238 Conn. 389, 557, 680 A.2d 147 (1996)
(Berdon, J., dissenting), aff'd after remand, 252 Conn. 128,
750 A.2d 448, cert. denied, 531 U.S. 835, 121 S.Ct. 93, 148
L.Ed.2d 53 (2000). This court reserved judgment on the
question, however, pending the resolution of the habeas
case.


Ultimately, though, the habeas court denied the
petitioners' claims on purely legal grounds, without ever
clearly stating whether it had credited the petitioners'
evidence of systemic racial disparities. In **87  re Death
Penalty Disparity Claims, supra, Superior Court, at
Docket No. TSR–CV–05–4000632–S. That decision is
currently on appeal to this court. See In re Death Penalty
Disparity Claims, Connecticut Supreme Court, Docket
No. SC 19252 (filed November 6, 2013). Today, a majority
of this court has concluded that our state constitution no
longer permits the execution of capital felons. As a result,
we anticipate that those individuals who have *144  been
sentenced to death in Connecticut will withdraw any
pending penalty phase appeals and habeas claims, and
move for a correction of their sentences. See Practice Book
§ 43–22. In any event, today's majority decision seemingly
renders the habeas action moot. Accordingly, although
that case would have been the more probable opportunity
to address the long-standing racial disparity claims, that



http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995162862&pubNum=0000162&originatingDoc=Iaacb007342a711e590d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995162862&pubNum=0000162&originatingDoc=Iaacb007342a711e590d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995162862&pubNum=0000162&originatingDoc=Iaacb007342a711e590d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995162862&pubNum=0000162&originatingDoc=Iaacb007342a711e590d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995162862&pubNum=0000162&originatingDoc=Iaacb007342a711e590d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995162862&pubNum=0000162&originatingDoc=Iaacb007342a711e590d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999259653&pubNum=0000162&originatingDoc=Iaacb007342a711e590d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999259653&pubNum=0000162&originatingDoc=Iaacb007342a711e590d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000374498&pubNum=0000708&originatingDoc=Iaacb007342a711e590d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000374498&pubNum=0000708&originatingDoc=Iaacb007342a711e590d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995162862&pubNum=0000162&originatingDoc=Iaacb007342a711e590d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995162862&pubNum=0000162&originatingDoc=Iaacb007342a711e590d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003888951&pubNum=0000162&originatingDoc=Iaacb007342a711e590d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003888951&pubNum=0000162&originatingDoc=Iaacb007342a711e590d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2004080917&pubNum=0000708&originatingDoc=Iaacb007342a711e590d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003888951&pubNum=0000162&originatingDoc=Iaacb007342a711e590d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003888951&pubNum=0000162&originatingDoc=Iaacb007342a711e590d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2031891920&pubNum=0000999&originatingDoc=Iaacb007342a711e590d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2031891920&pubNum=0000999&originatingDoc=Iaacb007342a711e590d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2027834862&pubNum=0007691&originatingDoc=Iaacb007342a711e590d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2027834862&pubNum=0007691&originatingDoc=Iaacb007342a711e590d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2005217067&pubNum=0000162&originatingDoc=Iaacb007342a711e590d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2005217067&pubNum=0000162&originatingDoc=Iaacb007342a711e590d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2006676382&pubNum=0000708&originatingDoc=Iaacb007342a711e590d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2006676382&pubNum=0000708&originatingDoc=Iaacb007342a711e590d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003420931&pubNum=0000162&originatingDoc=Iaacb007342a711e590d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003420931&pubNum=0000162&originatingDoc=Iaacb007342a711e590d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003661442&pubNum=0000708&originatingDoc=Iaacb007342a711e590d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996167282&pubNum=0000162&originatingDoc=Iaacb007342a711e590d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000045919&pubNum=0000162&originatingDoc=Iaacb007342a711e590d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000045919&pubNum=0000162&originatingDoc=Iaacb007342a711e590d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000359012&pubNum=0000708&originatingDoc=Iaacb007342a711e590d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000359012&pubNum=0000708&originatingDoc=Iaacb007342a711e590d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1006051&cite=CTRSCCRS43-22&originatingDoc=Iaacb007342a711e590d4edf60ce7d742&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1006051&cite=CTRSCCRS43-22&originatingDoc=Iaacb007342a711e590d4edf60ce7d742&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)





State v. Santiago, 318 Conn. 1 (2015)


122 A.3d 1


 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 48


avenue is no longer available. If the impressive efforts and
substantial expenses invested by the state in that case are
not to be all for naught, then the issue should be examined
now.


We have been reluctant to accept the conclusion that
our capital punishment system is incurably infected
with racial and ethnic bias, believing—as we still do—
that the vast majority of Connecticut's law enforcement
officers, prosecutors, judges, and jurors are decent, fair-
minded, and dedicated individuals who strive to see that
justice is carried out impartially. Abundant historical and
statistical evidence, however, now strongly suggests that
racial disparities in the capital punishment system exist
in Connecticut—as elsewhere—that cannot be accounted
for by benign, nonracial factors. Specifically, there is a
substantial and growing body of evidence suggesting that
decisions as to: (1) which defendants will be charged with
capital crimes, (2) whether to seek the death penalty for
those defendants, and (3) whether to impose that ultimate
punishment, are heavily influenced by the constitutionally
impermissible factors of racial and ethnic bias.


We begin our review with the historical evidence. See
Kerrigan v. Commissioner of Public Health, 289 Conn.
135, 172 n. 22, 957 A.2d 407 (2008) ( “the lessons
of history and experience are surely the best guide as
to when, and with respect to what interests, society
is likely to stigmatize individuals as members of an
inferior caste” [internal quotation marks omitted] ). As
the majority notes, a central theme running through
Professor *145  Lawrence B. Goodheart's recently
published book is that the long history of the death
penalty in Connecticut has exhibited “an unmistakable
racial dimension.” L. Goodheart, The Solemn Sentence
of Death: Capital Punishment in Connecticut (2011) p.
50. Capital punishment, Goodheart suggests, invariably
has been imposed disproportionately on marginalized
and unpopular groups, and in particular on members of
ethnic and racial minorities. See id., at p. 39. During
the colonial period, this meant African–Americans and
Native Americans. See id. From the founding of the
colonies in the 1630s through the early 1770s, two thirds
of those hanged for homicide, infanticide, and rape
were people of color, notwithstanding that nonwhites
accounted for only 5 percent of the state population. See
id., at pp. 17, 50, 57, 61. Native Americans in particular
were singled out, not only in the frequency with which they
were executed, but also in the barbarity of the procedures


deployed. Although hanging was the standard practice,
for example, New Haven authorities opted instead for
decapitation so as to “racially set apart Nepaupuck and
Busheage,” two Native American participants in the early
tribal skirmishes with European settlers. Id., at pp. 17–
18. A contemporary account of Busheage's execution
describes how the “executioner **88  would strike off his
head with a falchion [a sword with a curved blade], but he
had eight blows at it before he could effect it....” (Internal
quotation marks omitted.) Id., at p. 18.


Other historians who have studied this time period have
reached the same conclusion as Goodheart. Connecticut's
former state historian, for instance, has described how
“[w]ell established practice saw ... white men escaping
punishment for rape while black men hanged....” C.
Collier, “The Common Law and Individual Rights in
Connecticut before the Federal Bill of Rights,” 76 Conn.
B.J. 1, 18 n.40 (2002). Such “discriminations were so
deep and pervasive in the culture,” *146  Collier explains,
“that the variable nature of justice was seldom called
into question.” Id. William Holdsworth likewise opines
that “white prejudice [was likely among the reasons
that] Indians bore a disproportionate share of the
severest civil and criminal penalties meted out at this
time.” W. Holdsworth, Law and Society in Colonial
Connecticut, 1636–1672 (1974) p. 315 (unpublished
doctoral dissertation, Claremont Graduate School).


This “apartheid in the larger society” continued to infect
the capital sentencing system in the nineteenth century. L.
Goodheart, supra, at p. 92. More than one half of those
hanged for rape or murder between 1773 and 1827, for
example, were Native American, African–American, or of
mixed race. See id., at pp. 81, 91. Although the complexion
of capital punishment shifted during the mid-nineteenth
century, the pattern remained the same. Goodheart
identifies this period as the “height of ethnocentricism,”
an era in which a heavy influx of Irish immigrants resulted
in widespread “antipapist and xenophobic sentiment”
directed toward the new ethnic underclass. Id., at p. 110.
Of the men executed in Connecticut between 1828 and
1879, only one half were members of what Goodheart
characterizes as the “white, Protestant majority....” Id.
The remainder were recent Irish immigrants and, in a few
cases, people of color. See id., at p. 111.


Recent arrivals to America continued to figure
prominently among those executed during the decades
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bracketing the turn of the twentieth century. See id., at
p. 133. Remarkably, of the sixty men who were hanged
in Connecticut between 1880 and 1929, only fifteen were
of domestic nativity, and one quarter of those were of
African or Asian descent. See id., at pp. 136–38. Following
a new wave of immigration from Southern Europe, fully
one third of those executed during this period had been
born in Italy. See id.


*147  Although the racial and ethnic disparities that
Goodheart records were not quite as pronounced in the
twentieth century, he indicates that those “executed were,
like those before them, on the margins of society.” Id.,
at p. 169. For the first time in centuries, the majority of
those executed in Connecticut since 1940 have been native
born whites. See id., at pp. 174, 187. Still, over one half
of the men on death row as of 2005, including the present
defendant, Eduardo Santiago, were African–American or
Hispanic. See id., at p. 219.


In total, of the nearly 160 documented executions in
Connecticut history, more than one half of those put to
death have been either members of racial minorities or
low status first generation Americans. See id., at pp. 4,
17, 22, 33, 50, 57, 61, 66, 81, 91, 111, 136–38, 170, 174,
187. Since 1693, only black men have been executed for
rape in Connecticut, and each for the rape of a white
woman. See id., at p. 65. Perhaps more telling is that, in
almost 400 years, no white person has ever been executed
in Connecticut for the murder of a black person. See
id., at p. 55. Goodheart **89  quotes one abolitionist as
commenting that “[a]ny white person of financial means
and with friends ... has little need to fear the imposition
of the death penalty.” (Internal quotation marks omitted.)
Id., at p. 183.


Although Goodheart notes that “low-income black men
convicted of murdering whites are particularly vulnerable
to capital punishment”; id., at pp. 4–5; the enduring
lesson from his scholarly chronicle is that looking solely
at racial disparities actually significantly understates the
extent to which prejudice may have tainted Connecticut's
capital punishment regime. Many, if not most, of the
whites executed in this state have been “untouchables”
of another sort, whether unpopular recent immigrants
or the marginalized, low status, older women who filled
the ranks of those executed for witchcraft. See id., at
pp. 32–33; W. Holdsworth, supra, at pp. 393–97 . *148
Only one person executed in Connecticut, Michael Ross,


ever graduated from college; L. Goodheart, supra, at
p. 221; and his execution would not have occurred had
Ross not insisted that it proceed by forgoing additional
appeal options. On the basis of this undisputed history,
Goodheart ultimately concludes that “documentation of
bias in the criminal justice system is clear....” Id., at p. 4.


We should not, perhaps, be surprised by the results of
this new research. As Justice Brennan recounted in his
dissent in McCleskey v. Kemp, 481 U.S. 279, 330, 107 S.Ct.
1756, 95 L.Ed.2d 262 (1987), Gunnar Myrdal's “epochal
study of American race relations,” conducted before the
end of the second World War, had already revealed the
deep taint of race on our nation's criminal justice system.
“As long as only Negroes are concerned and no whites are
disturbed,” Myrdal wrote, “great leniency will be shown
in most cases.... The sentences for even major crimes are
ordinarily reduced when the victim is another Negro....
For offenses which involve any actual or potential danger
to whites, however, Negroes are punished more severely
than whites.... On the other hand, it is quite common for
a white criminal to be set free if his crime was against a
Negro.” (Internal quotation marks omitted.) Id., quoting
G. Myrdal, An American Dilemma: The Negro Problem
and Modern Democracy (Harper & Brothers 1944) pp.
551–53. More than two decades later, a presidential
commission likewise concluded that the “death sentence
is disproportionately imposed and carried out on the
poor, the Negro, and the members of unpopular groups.”
The Challenge of Crime in a Free Society, A Report
by the President's Commission on Law Enforcement and
Administration of Justice (1967) p. 143.


These historical accounts of persistent racial disparities
in capital sentencing have been borne out, repeatedly,
by contemporary statistical evidence both in Connecticut
*149  and throughout the United States. In Connecticut,


as we have discussed, the issue first reached this court
when Cobb proffered government data, derived from
both the Criminal Justice Information Services Division
of the Federal Bureau of Investigation and the Uniform
Crime Reporting Program of the state of Connecticut,
evidencing substantial facial disparities in our state's
capital sentencing system. See State v. Cobb, supra, 234
Conn. at 766 n. 6, 663 A.2d 948 (Berdon, J., dissenting).
The data indicated that: “(1) since 1973, prosecutors have
charged a capital felony pursuant to General Statutes §
53a–54b in seventy-four cases, of which only eleven, or
15 percent, have involved the murder of a victim who
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was black, even though 40 percent of all murder victims
in the state during that same time period were black;
(2) since 1973, although there have been eighteen capital
prosecutions for murder committed **90  during the
course of kidnapping, none was prosecuted where the
victim was black; (3) during the same period, there have
been twelve capital prosecutions for murder committed
in the course of a sexual assault, and only one involved
the murder of a black victim; (4) since 1973, twenty-eight
cases have resulted in a conviction of capital felony, by
verdict or plea, and eighteen of those twenty-eight have
proceeded to a hearing on the imposition of the death
penalty. Of the twenty-eight capital felony convictions,
only four, or 14 percent, have involved the murder of
a victim who was black, and of the eighteen that have
gone to a penalty phase hearing, only one, or 5.5 percent,
has involved the murder of a black victim; (5) of the
sixty-six capital convictions in which the guilt phase has
been concluded, twenty-one involved black defendants
and forty-five involved nonblack defendants. Of the black
defendants, thirteen of twenty-one, or 62 percent, were
convicted of capital felonies and fifteen of forty-five, or
33 percent, [nonblack] defendants were so convicted.”
*150  Id., at 738–39 n. 4, 663 A.2d 948. In that case,


however, both parties, the three prevailing justices, and the
three dissenting justices all agreed that Cobb's data were
preliminary and that further research and analysis were
required before this court could rule on the constitutional
import of any systemic racial or ethnic disparities. See id.,
at 739–40 n. 4, 663 A.2d 948; id., at 768, 663 A.2d 948
(Berdon, J., dissenting); State v. Breton, 235 Conn. 206,
264, 663 A.2d 1026 (1995) (Berdon, J., dissenting).


Since that time, substantial new information has
become available that provides further support for
Cobb's allegations of systemic racial bias. In 2001, the
Connecticut legislature created a Commission on the
Death Penalty (commission) “to study the imposition of
the death penalty in this state.” Public Acts 2001, No. 01–
151, § 4(a) (P.A. 01–151). Public Act 01–151 mandated
that the new commission examine and report on fourteen
aspects of Connecticut's capital punishment scheme. See
P.A. 01–151, § 4(c) and (d). One requirement was that
the commission study whether “there is any disparity in
the decision to charge, prosecute and sentence a person
for a capital felony based on the race, ethnicity, gender,
religion, sexual orientation, age or socioeconomic status
of the defendant or the victim....” P.A. 01–151, § 4(c)(3).


The commission issued its final report in January,
2003, in which it indicated that it had performed
a comprehensive review of all 166 capital felony
prosecutions in Connecticut since 1973. See State of
Connecticut, Commission on the Death Penalty, Study
Pursuant to Public Act No. 01–151 of the Imposition
of the Death Penalty in Connecticut (January 8, 2003)


pp. 17, 21 (Commission Report). 2  The Commission
Report found, *151  among other things, that murders
involving non-Hispanic white victims represented just
over one half of the capital prosecutions in the state,
but accounted for 86 percent of the death sentences
imposed. See id., at pp. 21, 25. By contrast, the thirty-
eight offenders accused of murdering African–American
victims accounted for nearly one fourth of all capital
felony prosecutions, but not one of the offenders was
sentenced to death. See id., at pp. 22, 24. Taken together,
crimes involving African–American or Hispanic victims
accounted for 40 percent of all convictions, **91  but just
14 percent of death sentences. See id., at p. 25. Because
of these disparities, the commission recommended that
“Connecticut should adopt legislation explicitly providing
that no person shall be put to death in accordance with
any death sentence sought or imposed based on the race ...
of the defendant. To enforce such a law, Connecticut
should permit defendants to establish prima facie cases
of discrimination based upon proof that their sentence
is part of an established discriminatory pattern.” Id., at
p. 28. The commission further recognized that numerous
studies conducted in other jurisdictions, after subjecting
similar findings to multivariate statistical analysis, have
concluded that “race is a factor that influences the
outcome of capital cases.” Id., at p. 18.


Accordingly, data from three authoritative governmental
sources—the Criminal Justice Information Services
Division of the Federal Bureau of Investigation, the
Uniform Crime Reporting Program of the state of
Connecticut, and the Commission Report—all suggest
that the death penalty in Connecticut continues to
be imposed disproportionately based on the race and
ethnicity of the offender and the victim. The alleged
disparities are significant, and hold across hundreds of
cases. We are not aware of any study or report to have
reached a contrary conclusion. In fact, the chief state's
attorney, who represents the state in this matter, now
concedes *152  that there are “obvious” facial disparities
in Connecticut's capital punishment system. Conn. Joint
Standing Committee Hearings, Judiciary, Pt. 8, 2012 Sess.,
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pp. 2650–51, remarks of Chief State's Attorney Kevin
Kane (When Kane was asked about raw data indicating
that minority defendants who commit capital eligible
murders of white victims are far more likely to receive the
death sentence than those who murder minority victims,


he responded: “We've seen disparity. It's obvious.”). 3


We are not aware of any innocuous, nonracial factors that
would plausibly account for these undisputed disparities
in capital charging and sentencing rates. Rather, the
available evidence supports the conclusion that, when
members of minority groups who offend against whites
are charged with capital crimes and subjected to execution
at far greater rates than other defendants who commit
comparable crimes, those disparities are a result of racial
biases and cannot be explained away by other, innocuous
factors.


Goodheart has reviewed, from a historical standpoint,
four centuries of commentaries, death day sermons, press
reports, and public records regarding the imposition
of the death penalty in Connecticut. On the basis
of that review, he concludes that persistent racial
disparities in our state's capital punishment system are the
product of “ethnocentricism” “xenophobic sentiment”; L.
Goodheart, supra, p. 110; and racial “apartheid....” Id.,
p. 92. To put it most plainly, Goodheart *153  reports,
“Yankee observers regularly characterized executed
immigrants as subhuman.” Id., at p. 162.


Significantly, this court has long taken judicial notice of
the fact that disparate sentencing outcomes can be the
result of **92  subtle racial biases: “We cannot be blind to
the fact that there may still be some who are biased against
the Negro race and would be more easily convinced of
a Negro's guilt of the crime of rape than they would of
a white man's guilt. Especially would they be unlikely to
approach in a detached and objective manner the decision
of the guilt or innocence of a Negro charged with raping
a white woman.” State v. Higgs, 143 Conn. 138, 143, 120
A.2d 152 (1956).


During the legislative hearings on No. 12–5 of the 2012
Public Acts (P.A. 12–5), multiple witnesses testified that,
one-half century later, Connecticut's capital punishment


system remains far from color-blind. 4  Their testimony
finds support in abundant sociological research from
other jurisdictions, much of it published subsequent to
our decision in State v. Cobb, supra, 234 Conn. at 735,


663 A.2d 948, linking current racial disparities in the
administration of the death penalty to our country's
history of racism. “[N]umerous studies conducted in the
United States since the [United States] Supreme Court
decided Furman v. Georgia [408 U.S. 238, 92 S.Ct. 2726,
33 L.Ed.2d 346 (1972) ] ... suggest that, when significant
non-racial factors are accounted for, race is a factor that
influences the outcome of capital cases.” Commission
Report, supra, at pp. 17–18. In 1990, for example, the
United States General Accounting Office “reported to
*154  the Senate and House Committees on the Judiciary


that its synthesis of [twenty-eight] studies on the subject
disclosed a pattern of evidence indicating racial disparities
in the charging, sentencing and imposition of the death
penalty after the Furman decision.... In 82 percent of the
studies, [the] race of [the] victim was found to influence
the likelihood of being charged with capital murder or
receiving the death penalty, i.e., those who murdered
whites were found to be more likely to be sentenced
to death than those who murdered blacks.” (Footnote
omitted; internal quotation marks omitted.) Id., at p.
18, citing United States General Accounting Office,
Death Penalty Sentencing: Research Indicates Pattern of
Racial Disparities (February 1990) p. 5. “This finding
was remarkably consistent across data sets, states, data
collection methods, and analytic techniques.” United
States General Accounting Office, supra, at p. 5.


The conclusion of the United States General Accounting
Office, which was based on various types of statistical
analysis, has since been confirmed in fifteen additional
studies conducted during the 1990s, and many more
published since 2000. Evans v. State, 396 Md. 256, 314,
914 A.2d 25 (2006), cert. denied, 552 U.S. 835, 128
S.Ct. 65, 169 L.Ed.2d 53 (2007); see, e.g., C. Steiker
& J. Steiker, Report to the American Law Institute
Concerning Capital Punishment, in A.L.I., Report of
the Council to the Membership of The American
Law Institute On the Matter of the Death Penalty
(April 15, 2009) annex B, p. 14 (reporting that many
researchers in many different jurisdictions continue to
find “strong racial effects”); D. Baldus et al., supra,
at 83 Cornell L.Rev. 1661 (finding evidence of race of
victim disparities in 90 percent of states studied and of
race of defendant disparities in 55 percent); K. Barnes et
al., “ **93  *155  Place Matters (Most): An Empirical
Study of Prosecutorial Decision–Making in Death–
Eligible Cases,” 51 Ariz. L.Rev. 305, 338 (2009) (finding
large racial disparity in conviction rate in Missouri); K.
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Beckett & H. Evans, The Role of Race in Washington
State Capital Sentencing, 1981–2012 (January 27, 2014)
p. 2 (“regression analyses indicate that juries were
three times more likely to impose a sentence of death
when the defendant was black than in cases involving
similarly situated white defendants” [emphasis omitted] ),
available at http://www.deathpenaltyinfo.org/documents/
WashRaceStudy2014.pdf (last visited July 8, 2015); J.
Blume et al., “Explaining Death Row's Population and
Racial Composition,” 1 J. Empirical Legal Stud. 165, 167,
169 (2004) (comprehensive regression analysis of death
row populations in thirty-one states over two decades
revealed that prosecutorial decision to seek death sentence
more aggressively for black defendants who murder white
victims results in clear “racial hierarchy”); S. Johnson et
al., “The Delaware Death Penalty: An Empirical Study,”
97 Iowa L.Rev.1925, 1939 (2012) (finding “dramatic”
racial disparities); J. Levinson et al., “Devaluing Death:
An Empirical Study of Implicit Racial Bias on Jury–
Eligible Citizens in Six Death Penalty States,” 89
N.Y.U. L.Rev. 513, 521 (2014) (finding that death
qualified jurors harbor stronger implicit racial biases
than excluded jurors); Maryland Commission on Capital
Punishment, Final Report to the General Assembly
(December 12, 2008) pp. 9–10 (recommending abolition
of capital punishment based in part on nearly unanimous
finding by commissioners that “the troublesome factor
of race plays a dominant role in the administration
of the death penalty in Maryland”), available
at http://www.goccp.maryland.gov/capital-punishment/
documents/death-penalty-commission-final-report.pdf
(last visited July 8, 2015); G. Pierce & M. Radelet,
“The Impact of Legally Inappropriate Factors on Death
Sentencing for California Homicides, 1990–1999,” 46
Santa Clara L.Rev. 1, 19 (2005) (finding “glaring
differences in the rate of *156  death sentences across
categories of victim race/ethnicity”); C. Slobogin, “The
Death Penalty in Florida,” 1 Elon L.Rev. 17, 54
(2009) (“[n]umerous studies of the Florida capital
punishment process, spanning the past thirty-five years,
have confirmed a correlation between the imposition of
a death sentence and the race of the murder victim”);
M. Wilson, “The Application of the Death Penalty in
New Mexico, July 1979 through December 2007: An
Empirical Analysis,” 38 N.M. L.Rev. 255, 260 (2008)
(“data strongly suggest that the race and ethnicity of
the victims and the defendants affected the determination
of who would live and who would die”); see generally
D. Baldus & G. Woodworth, “Race Discrimination in


the Administration of the Death Penalty: An Overview
of the Empirical Evidence with Special Emphasis on
the Post–1990 Research,” 39 Crim. L. Bull. 194, 196,
207–208 (2003) (finding consistent pattern of race of
victim disparities, even after adjusting for culpability of
offenders and aggravation level of crimes); J. Sorensen
et al., “Empirical Studies on Race and Death Penalty
Sentencing: A Decade After the GAO Report,” 37 Crim.
L. Bull. 395, 403–404 (2001) (in meta-analysis of “high
quality” statistical studies, race of victim disparities in
capital charging decision found in 90 percent of studies
after adjusting for control variables).


All of the meta-analyses 5  cited herein, and all of the
major, multijurisdictional **94  primary studies, have
concluded, after subjecting evidence of racial disparities to
advanced multivariate statistical analysis, that offenders
who murder non-Hispanic white victims are more likely
to be charged with a capital offense and/ or sentenced
to death than those who victimize members of racial
minorities. See D. Baldus et al., supra, 83 Cornell L.Rev.
at 1659; D. Baldus & G. Woodworth, *157  supra, 39
Crim. L. Bull. at 214; J. Blume et al., supra, 1 J. Empirical
Legal Stud. at 167; J. Sorensen et al., supra, 37 Crim. L.
Bull. at 403; United States General Accounting Office,
supra, at p. 5. Some of the studies also have identified
a race of offender bias. The report by the United States
General Accounting Office was the result of a significant
and nonpartisan research effort on the part of the federal
government. The other cited studies are authored by
respected and, in some cases, nationally renowned experts
in the field. We are not aware of any high quality meta-
analysis or multijurisdictional study to have reached a
contrary conclusion. We have no reason to gainsay such
overwhelming evidence of racial bias.


Finally, since this court last considered the
constitutionality of the death penalty, new empirical
evidence has emerged that not only supports the allegation
of substantial and statistically significant racial disparities
in the imposition of the death penalty in Connecticut,
but also suggests that such disparities are unlikely to
be the product of innocuous, nonracial factors. During
the hearings on P.A. 12–5, legislators heard extensive
testimony from Stanford (and former Yale) Law School
Professor John J. Donohue III, a nationally recognized
expert in criminal law and econometrics. See Conn. Joint
Standing Committee Hearings, Judiciary, Pt. 9, 2012 Sess.,
pp. 2786–96, remarks of Professor Donohue. In 2006,
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the petitioners in the habeas case, In re Death Penalty
Disparity Claims, supra, Superior Court, at Docket No.
TSR–CV–05–4000632–S, hired Donohue to evaluate data
that the Office of the Chief Public Defender had collected
relating to every potential capital murder conviction in
the state between 1973 and 2007. Employing sophisticated
multivariate regression techniques to control for an array
of legitimate factors relevant to the capital charging
and sentencing decisions, Donohue found substantial
racial disparities, especially in prosecutors' decisions to
charge particular *158  offenders as capital felons. See J.
Donohue, “An Empirical Evaluation of the Connecticut
Death Penalty System Since 1973: Are There Unlawful
Racial, Gender, and Geographic Disparities?,” 11 J.
Empirical Legal Stud. 637 (2014).


At the legislative hearings, Donohue supplied legislators
with a lengthy executive summary of his research, which
concluded that “arbitrariness and discrimination are
defining features of the state's capital punishment regime.”
Conn. Joint Standing Committee Hearings, supra, at p.
3001. Specifically, the data revealed that Connecticut's
prosecutors have not pursued capital charges solely based
on the egregiousness of the crime, but, instead, that racial
minorities who kill white victims are charged at a rate
sharply higher than for other racial configurations. See id.,
at pp. 3003, 3005–3006. “An essential message from the
regression analysis across an array of murder categories
[was] that the likelihood that a death-eligible murder will
result in a death sentence is at least an order of magnitude
higher for minority on white murders....” (Citation
omitted.) Id., at p. 3006. During the ensuing legislative
debates, a number of supporters of **95  P.A. 12–
5 expressed that Donohue's research was an important
factor in their decision to vote to abolish the death


penalty. 6


Since the time of those legislative hearings, Donohue's
research has been published in a well respected peer
reviewed academic journal. See J. Donohue, supra, 11 J.
Empirical Legal Stud. at 637. The article describes how
the “overwhelming” racial disparities *159  in capital
charging in Connecticut became even more pronounced
after controlling for numerous legally relevant variables;
id.; including the egregiousness of the crime, “geographic
and time indicators, various measures reflecting the
aggravating and mitigating aspects of the crime, the
nature of the crime that established it as a capital
felony, measures of the culpability of the defendant,


the suffering of the victim, the number of victims and
aspects of the victim's circumstances, indic[a]tors of
whether the defendant had killed a stranger or had
prior prison sentences, and various measures of the
strength of the evidence....” Id., at 682 n. 80. Perhaps the
most striking finding was that minority defendants who
committed capital eligible felonies against white victims
in Connecticut were charged with capital crimes in 85
percent of cases, whereas prosecutors only sought a capital
conviction approximately 60 percent of the time for crimes


with minority victims. 7  See id., at 648. Donohue also
concluded that there is compelling, statistically significant
evidence that minority defendants who kill whites are
substantially more likely to receive a sentence of death
than white defendants who commit equally egregious
crimes. See id., at 640, 672–73. A thorough and fair-
minded review of the available historical and sociological
data thus strongly suggests that systemic racial bias
continues to infect the capital punishment system in
Connecticut in the post-Furman era.


We strongly emphasize that the fact that a charging or
sentencing decision may be based in part on impermissible
racial factors does not imply that the prosecutor, judge, or
juror making that decision is “racist,” as *160  that term is
typically used. Statistical studies from other jurisdictions
have demonstrated that the most likely explanation for
such disparities is the tendency of members of the majority
race to be more empathetic to majority victims, who
resemble themselves, and less sympathetic to minority
perpetrators, with whom they are less able to identify.
See, e.g., M. Lynch & C. Haney, “Looking across
the Empathic Divide: Racialized Decision Making on
the Capital Jury,” 2011 Mich. St. L.Rev. 573 (2011)
(and sources cited therein); see generally The Sentencing
Project, “Race and Punishment: Racial Perceptions of
Crime and Support for Punitive Policies” (2014) pp.
3, 18 (whites' implicit association of people of color
with criminality linked to more punitive attitudes). This
conclusion is bolstered by recent scientific studies that
now document what has long been recognized: most,
if **96  not all, of us exhibit unconscious or implicit
bias. See, e.g., J. Kang & K. Lane, “Seeing Through
Colorblindness: Implicit Bias and the Law,” 58 UCLA
L.Rev. 465, 473 (2010) (“Implicit biases—by which
we mean implicit attitudes and stereotypes—are both
pervasive [most individuals show evidence of some biases],
and large in magnitude, statistically speaking. In other
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words, we are not, on average or generally, cognitively
colorblind.”).


It likely is the case that many, if not most, of the
documented disparities in capital charging and sentencing
arise not from purposeful, hateful racism or racial animus,
but rather from these sorts of subtle, imperceptible
biases on the part of generally well-meaning decision
makers. Historically, though, it is difficult to refute what
Goodheart and others have noted: that, at varying times
throughout our history, the lives of Native Americans,
African–Americans, Asians, Irish, Italians, Jews, Roman
Catholics, and Hispanics simply have not been considered
to be as innately valuable as those of the cultural majority.
See L. Goodheart, supra, at p. 162; see *161  also
Furman v. Georgia, supra, 408 U.S. at 245, 92 S.Ct.
2726 (Douglas, J., concurring) (it is cruel and unusual
to apply death penalty “selectively to minorities whose
numbers are few, who are outcasts of society, and who
are unpopular, but whom society is willing to see suffer
though it would not countenance general application of
the same penalty across the board”); State v. Cobb, supra,
234 Conn. at 768, 663 A.2d 948 (Berdon, J., dissenting)
(“the inevitable conclusion is that the state places a higher
value on the life of a white person than on the life of
an African–American”); District Attorney v. Watson, 381
Mass. 648, 669, 411 N.E.2d 1274 (1980) ( “[t]he conclusion
is inescapable that the death penalty is reserved for those
who kill whites, because the criminal justice system in
these states simply does not put the same value on the life
of a black person as it does on the life of a white” [internal
quotation marks omitted] ).


In light of this historical and statistical record, we would
be hard-pressed to dismiss or explain away the abundant
evidence that suggests the death penalty in Connecticut,
as elsewhere, has been and continues to be imposed
disproportionately on racial and ethnic minorities, and
particularly on those whose victims are members of the
white majority. It also appears that such disparities are
not primarily the result of benign, nonracial factors. We
recognize that, in McCleskey v. Kemp, supra, 481 U.S. at
296–97, 107 S.Ct. 1756 the United States Supreme Court
concluded that this sort of evidence of systemic racial
disparities, taken alone, is insufficient to render the death
penalty unconstitutionally arbitrary and discriminatory
under the eighth amendment of the federal constitution.
We have serious, indeed, grave doubts, however, whether


a capital punishment system so tainted by racial and ethnic
bias could ever pass muster under our state constitution.


McCleskey was a federal habeas case in which the
petitioner proffered a statistical study performed by *162
Professors David C. Baldus, Charles Pulaski and George
Woodworth, that purported to show a disparity in the
imposition of the death sentence in Georgia based on
the race of the murder victim and, to a lesser extent, the
race of the defendant. See id., at 286, 107 S.Ct. 1756.
After subjecting their data to an extensive regression
analysis, taking account of 230 variables that could
have explained these disparities on nonracial grounds,
the professors concluded, among other things, that
defendants in Georgia charged with killing white victims
were 4.3 times as likely to receive a death sentence as
defendants charged with killing blacks. See id., at 287, 107
S.Ct. 1756.


**97  On a five to four vote, a narrow majority of the
United States Supreme Court rejected the petitioner's
claim. The majority assumed the validity of the petitioner's
statistical study, but held that such evidence of persistent
racial disparities in capital charging and sentencing is
insufficient to invalidate a death sentence under the
federal eighth amendment; id., at 308, 107 S.Ct. 1756;
or equal protection clause. Id., at 297–99, 107 S.Ct.
1756. Rather, the majority indicated, to demonstrate a
constitutional violation the petitioner would have to prove
that purposeful, “invidious” discrimination played a role
in his particular sentencing decision. See id., at 312–13,
107 S.Ct. 1756.


That requirement places upon each individual seeking
to demonstrate a constitutional violation a Herculean
task. As Justice Harper explained in his dissent in State
v. Santiago, supra, 305 Conn. at 327, 49 A.3d 566:
“It is incredibly difficult—bordering on impossible—to
demonstrate prohibited animus behind the decision to
charge an individual with capital felony, behind the
refusal to accept a plea to a lesser penalty, behind the
jury's decision to convict or behind the jury's decision
to select one of its fellow human beings for death....
It is not, however, the rare case, where at least one of
these decisions—even if unconsciously—is influenced by
considerations of the race of the defendant, the victim,
*163  or both.” (Footnote omitted.) See also J. Sullivan,


“The Abyss of Racism,” 13 J.App. Prac. & Process 91, 97
(2012) ( “proving discrimination in the individual case is
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virtually impossible unless the prosecutor is prepared to
admit bias”).


Perhaps unsurprisingly, the holding in McCleskey has
been roundly criticized. See K. Williams, “Deregulation
of the Death Penalty,” 40 Santa Clara L.Rev. 677,
708 and n.219 (2000) (collecting sources). The court
itself in McCleskey was in strong disagreement, and
Justice Brennan, with whom Justices Blackmun, Marshall,
and Stevens joined, argued in his dissent that the
operative constitutional question ought to be whether
“sentencing procedures ... create a substantial risk that
the punishment will be inflicted in an arbitrary and
capricious manner.” (Emphasis added.) McCleskey v.
Kemp, supra, 481 U.S. at 322, 107 S.Ct. 1756. “This
emphasis on risk,” Justice Brennan further explained in his
dissent, “acknowledges the difficulty of divining the jury's
motivation in an individual case. In addition, it reflects
the fact that concern for arbitrariness focuses on the
rationality of the system as a whole, and that a system that
features a significant probability that sentencing decisions
are influenced by impermissible considerations cannot be
regarded as rational.” Id., at 323, 107 S.Ct. 1756.


Especially noteworthy is the fact that the author of
the majority opinion in McCleskey, Justice Powell, later
confided to his biographer that if he could change his vote
in any one case, it would be McCleskey. See J. Jeffries,
Justice Lewis F. Powell, Jr. (2001 Ed.) p. 451; see also
State v. Ross, 230 Conn. 183, 315–16, 646 A.2d 1318
(1994) (Berdon, J., dissenting in part), cert. denied, 513
U.S. 1165, 115 S.Ct. 1133, 130 L.Ed.2d 1095 (1995). One
legal scholar explained Justice Powell's renunciation of
his pivotal role in the McCleskey decision this way: “If
one is known by the company that one keeps, Justice
Powell no doubt wished for far better company *164  for
one of his final decisions, McCleskey v. Kemp [supra, 481
U.S. at 279, 107 S.Ct. 1756]. After the opinion's release,
legal and lay commentators quickly compared McCleskey


to infamous decisions like Dred Scott, 8  Korematsu, 9


and Plessy. 10  And a **98  quarter of a century later,
McCleskey has become firmly entrenched as a resident
in the exclusive but not so desirable neighborhood of
Notorious Cases.... Especially in the criminal law area,
a legal scholar can invoke McCleskey confident that the
reader will understand that the case is being used as
shorthand for ‘cases in which the Supreme Court failed the
[c]onstitution's most basic values.’ ” (Footnotes altered.)
S. Sundby, “The Loss of Constitutional Faith: McCleskey


v. Kemp and the Dark Side of Procedure,” 10 Ohio St.
J.Crim. L. 5 (2012).


In light of these criticisms, the Massachusetts Supreme
Judicial Court declined to adopt the standard set
forth in McCleskey and instead held that the death
penalty offends that state's constitution insofar as
pervasive racial disparities in capital charging or
sentencing can be documented. See District Attorney v.
Watson, supra, 381 Mass. at 665, 411 N.E.2d 1274.
Because “experience has shown that the death penalty
will fall discriminatorily upon minorities, particularly
blacks,” that court concluded that the death penalty is
unconstitutionally cruel under article twenty-six of the
Massachusetts Declaration of Rights. Id.


Although the standard set forth in McCleskey may
be appropriate for challenges to noncapital sentencing
determinations, we question whether it provides adequate
protection when the ultimate punishment of death is
involved. Cf. Hall v. Florida, ––– U.S. ––––, 134 S.Ct.
1986, 1993, 188 L.Ed.2d 1007 (2014) (intellectually *165
disabled defendants are subject to ordinary criminal
responsibility but may not receive “law's most severe
sentence”). The types of subtle biases that influence
members of the majority to make decisions favoring their
own race may well be inevitable, albeit regrettable. When
unconsciously made, they do not inherently impugn the
diligent and good faith work of our prosecutors, police,
judges, and jurors. Nor do they mean that the outcomes of
a criminal justice system, writ large, are manifestly unjust.
See District Attorney v. Watson, supra, 381 Mass. at 668,
411 N.E.2d 1274. But both this court and the United
States Supreme Court repeatedly have made clear that


“[d]eath is different.” 11  Because a sentence of death is
uniquely irreversible and deprives the condemned of the
ability to exercise any of his inalienable rights; see Furman
v. Georgia, supra, 408 U.S. at 290, 92 S.Ct. 2726 (Brennan,
J., concurring); it ought not be imposed unless we are
assured that the selection between a sentence of death or
life imprisonment is based solely on objective, morally
defensible criteria. The fact that a white prosecutor or
a white juror may be more troubled by the death of a
white victim than of a black or Hispanic victim may be
psychologically explicable, but it is not morally defensible.
It should not be the basis on which we decide who lives and
who **99  dies. See District Attorney v. Watson, supra, at
668, 411 N.E.2d 1274.
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The death penalty is fundamentally different from other
punishments for which we may, reluctantly, have *166
to tolerate some degree of unintentional systemic disparity
or imperfection. Execution represents a complete and
utter rejection of the personhood and humanity of the
condemned, an irreversible banishment from the moral
community. “The death sentence itself is a declaration
that society deems the prisoner a nullity, less than human
and unworthy to live.” Id., at 683, 411 N.E.2d 1274
(Liacos, J., concurring). Execution cuts off any possibility
of rehabilitation, or redemption, or hope. As Justice
Douglas observed in his concurrence in Furman, in a
nation “committed to equal protection of the laws there
is no permissible caste aspect of law enforcement.... In
ancient Hindu law a Brahman was exempt from capital
punishment, and ... punishment increased in severity
as social status diminished. We have, I fear, taken
in practice the same position....” (Footnotes omitted;
internal quotation marks omitted.) Furman v. Georgia,
supra, 408 U.S. at 255, 92 S.Ct. 2726. We doubt that our
state constitution would permit us, however inadvertently,
to tip the scales of death toward those whom society values
less.


For the same reasons, we are not persuaded by the
argument that there is neither a legal nor a moral problem
so long as all those sentenced to death in Connecticut
over the past one-half century have been legitimately
charged with and convicted of heinous capital crimes. If
this is the case, the argument goes, then the fact that the
racial statistics appear to be skewed in favor of whites
is immaterial, because each man on death row has been
found guilty by a jury of his peers, as provided by law. Any
such argument entirely misses the point.


It may be that every black man ever executed for raping
a white woman and every Native American ever executed
for murdering a white man in Connecticut was guilty
as charged, and received his due process and his proper
punishment under the laws then in effect. But white men
in Connecticut have also killed Native *167  Americans
over the past 400 years, and raped black women. None
has ever hanged for it. To the extent that a criminal justice
system operates such that only racial minorities are subject
to execution for their participation in interracial crimes,
the fact that those executed are guilty as charged is of


little succor. 12  To the extent that such biases, however
subconscious, invariably continue to influence who is
charged with and sentenced to the ultimate punishment,


the death penalty likely would be hard put to survive
constitutional scrutiny.


The offense committed by the defendant was, like all
murders, a terrible and tragic crime. But some could
rightly question whether it was among the “worst of
the worst” for which the ultimate punishment must be


reserved. 13  The defendant shot **100  the victim in his
sleep, for limited pecuniary gain; if he had killed the victim
in precisely the same manner, but merely as a favor to his
friend, he would not be eligible for the death penalty. The
defendant is Hispanic, and his victim was white. In light of
the available data, we simply cannot be assured that, had
their races been reversed, the outcome would have been
the same. Nor do we have much confidence that, despite
significant social progress, we *168  are close to the day
when capital punishment may be imposed in a color-blind
and ethnically neutral manner. Lacking such assurances,
we would find the prospect of any future executions in this
state deeply troubling and suspect.


II


RESPONSE TO THE DISSENTING
OPINION OF CHIEF JUSTICE ROGERS


A


The Chief Justice's Concerns with
the Objectivity of This Concurrence


In her dissenting opinion, Chief Justice Rogers contends
that we have “cherry picked” the research on which we rely
herein. This is a bold assertion, and one to which we feel
compelled to respond. The Chief Justice challenges both
the general objectivity of our review and, specifically, our
reliance on Professor Donohue as a source. We consider
each volley in turn.


With respect to our review of the social science research
governing racial and ethnic disparities in capital charging
and sentencing, the Chief Justice contends that we
have ignored contrary research by Attorney Kent S.
Scheidegger, who has also submitted a brief in this
appeal on behalf of the amicus Criminal Justice Legal
Foundation, purporting to show that “ ‘claimed racial
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disparities would shrink to insignificance if legitimate
factors, including jurisdiction, could properly be taken
into account....’ ” Chief Justice Rogers also contends that
the science underlying this type of research is too complex
for a member of this court to understand or assess. See
footnote 44 of Chief Justice Rogers' dissenting opinion.


Although much could be said in response, the crux of
the problem, we suspect, is that the Chief Justice *169
simply fails to understand the nature or purpose of
a meta-analysis. Whether the topic of research is the
environmental impacts of a certain contaminant or the
health benefits of a morning jog, there will, invariably,
be conflicting studies, the results of which may point in
different directions. It is true that a layperson, faced with
two or more conflicting scientific research studies, may be
ill equipped to judge between them. When a meta-analysis
has been completed, the simple fact is that we don't have
to; someone who does understand the underlying science
and statistical methodologies has done it for us. In a meta-
analysis, an expert in the field reviews all of the available
research on a topic. He or she assesses that research both
quantitatively (counting up the number of data points
and the number of studies pointing in each direction)
and qualitatively (assessing the methodological soundness
of each study). After assessing the entire field of study,
the author of the meta-analysis then determines whether
**101  any firm conclusions can be drawn from all of the


research. See generally J. Blumenthal, “Meta–Analysis: A
Primer for Legal Scholars,” 80 Temp. L.Rev. 201, 202–14
(2007).


In the present case, Chief Justice Rogers, in highlighting
a handful of studies that obtained conflicting results,
simply ignores the fact that multiple meta-analyses
and multijurisdictional studies conducted by respected
scholars and government agencies all have concluded,
after reviewing both those primary studies purporting
to find a racial effect and those that did not, that it is
more likely than not that there are racial disparities in
capital charging or sentencing. See, e.g., J. Sorensen,
supra, 37 Crim. L. Bull. at 403–404 (in meta-analysis of
“high quality” statistical studies, race of victim disparities
in capital charging decision found in 90 percent of
studies after adjusting for control variables); United States
General Accounting Office, supra, at p. 5 *170  finding
race of victim effect on capital charging in 82 percent of
studies, and across all methodologies). If there has been
any cherry picking, then, it has been on the part of the


Chief Justice. We invite her to reach at random into the
bag of meta-analyses on racial disparity research and see
if she does not draw forth the bounty of fruit that we have
found therein.


We next consider Chief Justice Rogers' concerns with
our analysis of Donohue's recent report in the Journal
of Empirical Legal Studies. See J. Donohue, supra, 11 J.
Empirical Legal Stud. at 637. We emphasize at the outset
that we have not relied herein on the legal analysis that
Donohue presents in part VI of that article, in which he
takes issue with the decision of the habeas court in In re
Death Penalty Disparity Claims, supra, Superior Court,
at Docket No. TSR–CV–05–4000632–S. See J. Donohue,
supra, at pp. 679–93. Rather, our focus and concern have
been exclusively with the first five parts of the article,
in which Donohue documents how, after accounting for
dozens of potential explanatory variables, there continue
to be racial disparities in Connecticut's capital punishment
system that cannot be attributed to innocuous, nonracial
factors. See id., at pp. 641–79.


The Chief Justice remains unpersuaded, apparently
because the opposing party in the habeas case—the
state, via its expert—has, not surprisingly, contested
Donohue's findings. Once again, we reject the Chief
Justice's view that this court must be paralyzed by a
lack of scientific unanimity, and that we can take notice
only of empirical research that is either undisputed or
“self-evidently true....” There is no such requirement.
The legislative facts on which appellate judges necessarily
rely are, in practice, rarely indisputable; see 2 K. Broun,
McCormick on Evidence (7th Ed.2013) § 331, p. 614; and
“the fact that we must always act without the illumination
of complete knowledge cannot *171  induce paralysis
when we confront what is literally an issue of life and
death.” (Internal quotation marks omitted.) State v. Cobb,
supra, 234 Conn. at 780, 663 A.2d 948 (Berdon, J.,
dissenting).


Lastly, just as the Chief Justice has failed to
recognize the significance of meta-analysis research,
there is no indication that she has accounted for
the truth filtering value of the peer review process.
“[Peer review] is the process of subjecting an author's
scholarly work to the examination of academic
experts (scholarly or scientific peers) in the same
field.” Columbia University Libraries, “What is Peer
Review?,” available at http://library.columbia.edu/help/
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faq/workshops/peerreview.html (last visited July 22,
2015). Also known as “refereeing,” peer_review “is a well-
accepted indicator of quality scholarship.” **102  Id.
Donohue's research, unlike that on which the Chief Justice
relies, has been published in a well respected peer reviewed
journal and, therefore, has withstood the scrutiny of
experts in the field of empirical legal research. Ultimately,
then, the Chief Justice is simply incorrect in assuming that
we can place no credence in Donohue's conclusions merely
because they have been questioned by opposing litigants
and amici. Rather, as this court recognized in State v.
Porter, 241 Conn. 57, 91–92, 698 A.2d 739 (1997), cert.
denied, 523 U.S. 1058, 118 S.Ct. 1384, 140 L.Ed.2d 645
(1998), lay judges are routinely called upon to evaluate
the admissibility of complex and arcane research such
as this, with the aid of objective indicia of reliability.
See id. (“nonscientists can understand the fundamental
characteristics that separate valid science from pale
imitations” [internal quotation marks omitted] ).


Meta-analysis and peer review are precisely the
sorts of objective indicia of scholarship quality and
methodological validity upon which judges can and
should rely in separating the scientific wheat from
the biased chaff. *172  Although we reach no firm
conclusions herein as to the existence of racial disparities
in Connecticut's capital punishment system, we remain
confident that we have identified the best available
scholarship in that regard.


B


The Chief Justice's Concerns with
the Propriety of This Concurrence


We find it curious that the Chief Justice, despite our clear
statements to the contrary, persists in proclaiming that we
have concluded that our state's death penalty is imposed
in an unconstitutionally discriminatory fashion. We have
not. Our goals in this concurring opinion, rather, have
been modest and few. First, we would gather, all in one
place, the various charges of death penalty racial and
ethnic disparity that have been made over the years, and
inter with them the most recent and respectable research
as to the history, scope, and origin of those alleged
disparities. Second, we would express to our sister courts,
for whom the issue is not yet a dead letter, our suggestion
that they consider closely whether the legal standard


articulated in McCleskey v. Kemp, supra, 481 U.S. at
296–97, 107 S.Ct. 1756 affords adequate protection to
members of minority populations who may face the
ultimate punishment. Third, and finally, we would make
known to those who, for four centuries, have protested
against these alleged disparities that their voices have not
gone unheard. We seek to accomplish no more.


We also find curious the suggestion by the Chief
Justice that, merely by discussing an issue that today's
majority opinion has rendered moot, we somehow have
“undermine[d] the institutional integrity of this court....”
Those are strong words indeed, particularly in light of
the fact that the Chief Justice herself has in the past
authored concurring opinions to address issues not before
the court. See, e.g., *173  State v. Johnson, 312 Conn. 687,
706–707, 94 A.3d 1173 (2014) (Rogers, C.J., concurring)
(expressing hope that, when appropriate case presents
itself, court will abandon evidentiary rule adopted in State
v. Holliman, 214 Conn. 38, 46, 570 A.2d 680 [ (1990) ] ).
We are aware of no authority, from this court or any
other, supporting the Chief Justice's novel rule that the
author(s) of a concurring opinion may freely address
issues that are likely to arise in future cases, but that we
are categorically barred from discussing issues that will
not. As we have explained, one of our goals in authoring
this concurring opinion has been to highlight the racial
disparity issue for consideration by other **103  courts
and legislative bodies. That has long been considered a
legitimate function of a concurring opinion. See generally
R. Blomquist, “Concurrence, Posner–Style: Ten Ways to
Look at the Concurring Opinions of Judge Richard A.
Posner,” 71 Alb. L.Rev. 37, 46, 56–64 (2008). The Chief
Justice offers no reason why it should be otherwise.


EVELEIGH, J., concurring.
Vengeance has no place in the orderly administration of
justice by a civilized society. It certainly can never serve
as the justification for the death penalty in today's world.
My review of the text and legislative history of the public
act under consideration, No. 12–5 of the 2012 Public
Acts (P.A. 12–5), leads me to the inescapable conclusion
that vengeance was the motivating factor underlying the
enactment of the provisions allowing the eleven men on
death row to be executed while eliminating the death
penalty for crimes committed in the future. Because I
conclude that there is no longer any valid penological
purpose justifying the retention of the death penalty for
prerepeal defendants, and that our capital sentencing



http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997173571&pubNum=0000162&originatingDoc=Iaacb007342a711e590d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997173571&pubNum=0000162&originatingDoc=Iaacb007342a711e590d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997202128&pubNum=0000708&originatingDoc=Iaacb007342a711e590d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997202128&pubNum=0000708&originatingDoc=Iaacb007342a711e590d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1987050464&pubNum=0000708&originatingDoc=Iaacb007342a711e590d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1987050464&pubNum=0000708&originatingDoc=Iaacb007342a711e590d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2033886268&pubNum=0007691&originatingDoc=Iaacb007342a711e590d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2033886268&pubNum=0007691&originatingDoc=Iaacb007342a711e590d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1990040934&pubNum=0000162&originatingDoc=Iaacb007342a711e590d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1990040934&pubNum=0000162&originatingDoc=Iaacb007342a711e590d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0336109579&pubNum=0003105&originatingDoc=Iaacb007342a711e590d4edf60ce7d742&refType=LR&fi=co_pp_sp_3105_46&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_3105_46

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0336109579&pubNum=0003105&originatingDoc=Iaacb007342a711e590d4edf60ce7d742&refType=LR&fi=co_pp_sp_3105_46&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_3105_46

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0336109579&pubNum=0003105&originatingDoc=Iaacb007342a711e590d4edf60ce7d742&refType=LR&fi=co_pp_sp_3105_46&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_3105_46

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0290425401&originatingDoc=Iaacb007342a711e590d4edf60ce7d742&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)





State v. Santiago, 318 Conn. 1 (2015)


122 A.3d 1


 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 59


statutory scheme no longer guards against arbitrariness,
it necessarily follows that the portions of P.A. 12–5
that allow the men on death row to be executed are
violative *174  of the federal and state constitutional
bans against cruel and unusual punishment. See U.S.


Const., amend. VIII; Conn. Const., art. I, §§ 8, 9. 1  I
therefore join the majority's analysis in all respects, and
join in remanding the case with direction to sentence
the defendant, Eduardo Santiago, to a term of life
imprisonment without the possibility of release. I write
separately to express my view that, although our state
constitution provides separate and distinct protections to
the citizens of Connecticut and appropriately prohibits
capital punishment, the protections afforded by the
eighth amendment to the United States constitution and
existing federal case law would have been sufficient to
prohibit capital punishment in the state of Connecticut.
Moreover, although I agree with the majority that capital
punishment is unconstitutional and that the majority
properly reached the issue of unconstitutionality, in
view of the dissents' claims about the appropriateness
of the majority's reaching the issue, I conclude that
the unconstitutional aspects of the act could have been
severed in order to effectuate the legislature's clear intent
to repeal the death penalty.


*175  Historically, Connecticut has been a leader in
recognizing limits to the application of the death


penalty. 2  The death penalty **104  is an especially
brutal, archaic punishment, and one that has been kept
alive only because of our society's acceptance of the
traditional theories of punishment, namely, retribution
and deterrence. Because the concept of retributive justice
inextricably links the severity of a punishment with the
culpability of the offender, the death penalty must be
available for similarly culpable offenders in order for
a capital sentencing scheme to fulfill a valid retributive
purpose. By maintaining the death penalty for those who
have committed a capital offense before the act's arbitrary
effective date while eliminating the death penalty for
any crime committed thereafter, no matter how heinous
that crime may be, P.A. 12–5 severs the tie between the
imposition of the death penalty and the culpability of the
individual offender.


I


P.A. 12–5 RENDERS CONNECTICUT'S
CAPITAL PUNISHMENT STATUTORY


SCHEME UNCONSTITUTIONAL UNDER
THE EIGHTH AMENDMENT TO THE


UNITED STATES CONSTITUTION


The eighth amendment to the constitution of the United
States bans the infliction of all cruel and unusual *176
punishments. See footnote 1 of this concurring opinion.
In assessing the contours of the eighth amendment in the
context of the death penalty, the United States Supreme
Court has recognized that “the penalty of death differs
from all other forms of criminal punishment, not in degree
but in kind.” (Internal quotation marks omitted.) Solem
v. Helm, 463 U.S. 277, 289, 103 S.Ct. 3001, 77 L.Ed.2d
637 (1983), quoting Furman v. Georgia, 408 U.S. 238,
306, 92 S.Ct. 2726, 33 L.Ed.2d 346 (1972) (Stewart, J.,
concurring).


When a particular type of punishment is challenged
categorically or, in other words, when it is argued
that a given penalty is never appropriate for a specific
category of offender, “[t]he [c]ourt first considers objective
indicia of society's standards, as expressed in legislative
enactments and state practice to determine whether
there is a national consensus against the sentencing
practice at issue.... Next, guided by the standards
elaborated by controlling precedents and by the [c]ourt's
own understanding and interpretation of the [e]ighth
[a]mendment's text, history, meaning, and purpose ...
the [c]ourt must determine in the exercise of its
own independent judgment whether the punishment in
question violates the [c]onstitution.” (Citations omitted;
internal quotation marks omitted.) Graham v. Florida, 560
U.S. 48, 61, 130 S.Ct. 2011, 176 L.Ed.2d 825 (2010).


The Supreme Court also has recognized that, because
of its ultimate and irrevocable effect, the death penalty
cannot be imposed under procedures that create a
substantial risk of its infliction in an arbitrary and
capricious manner. See Gregg v. Georgia, 428 U.S. 153,
188, 96 S.Ct. 2909, 49 L.Ed.2d 859 (1976). Simply
put, “[t]he [e]ighth and [f]ourteenth [a]mendments cannot
tolerate the infliction of a sentence of death under legal
systems that permit this unique penalty to be ... wantonly
**105  and ... freakishly imposed.” (Internal quotation
*177  marks omitted.) Id., quoting Furman v. Georgia,
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supra, 408 U.S. at 310, 92 S.Ct. 2726 (Stewart, J.,
concurring).


Following our legislature's prospective repeal of the
death penalty, the single most determinative factor in
whether a death penalty is imposed or carried out under
our capital sentencing scheme is the date on which a
defendant commits his or her crime—specifically, whether
a defendant has committed his or her crime before April
25, 2012. As I explain in part I A of this concurring
opinion, I conclude that, as amended by P.A. 12–5,
Connecticut's capital sentencing scheme is contrary to
the consensus against executions postrepeal of the death
penalty. In addition, as I explain in part I B of this
concurring opinion, to allow such an arbitrary factor,
which lacks any connection to the purported purposes
of the death penalty and the nature of the offenses
committed, to have such an extreme impact on the
ultimate fate of a limited class of individual defendants is
the paradigm of capriciousness that the eighth amendment
will not tolerate.


A


Executing the Defendant Following the
Repeal of the Death Penalty Is Inconsistent
with Contemporary Standards of Decency


Under the test reserved for categorical challenges to the
death penalty for a particular class of offender, the first
step is to consider objective indicia of society's standards.
Graham v. Florida, supra, 560 U.S. at 61–62, 130 S.Ct.
2011. In the present case, this step requires the court to
examine the standards expressed by legislatures and courts
regarding the imposition of the death penalty following
a prospective repeal. Although “[t]he clearest and most
reliable objective evidence of contemporary values is the
legislation enacted by the country's legislatures”; (internal
quotation marks omitted) id., at 62, 130 S.Ct. 2011
quoting *178  Atkins v. Virginia, 536 U.S. 304, 312, 122
S.Ct. 2242, 153 L.Ed.2d 335 (2002); “[t]here are measures
of consensus other than legislation.... Actual sentencing
practices are an important part of the [c]ourt's inquiry into
consensus.” (Citation omitted; internal quotation marks
omitted.) Graham v. Florida, supra, at 62, 130 S.Ct. 2011;
accord Kennedy v. Louisiana, 554 U.S. 407, 433–34, 128
S.Ct. 2641, 171 L.Ed.2d 525 (2008); Roper v. Simmons,
543 U.S. 551, 573, 125 S.Ct. 1183, 161 L.Ed.2d 1 (2005);


Atkins v. Virginia, supra, at 316, 122 S.Ct. 2242; Thompson
v. Oklahoma, 487 U.S. 815, 821–29, 108 S.Ct. 2687, 101
L.Ed.2d 702 (1988); Enmund v. Florida, 458 U.S. 782,
794–96, 102 S.Ct. 3368, 73 L.Ed.2d 1140 (1982). On the
basis of not only the actions of legislative and executive
branches worldwide regarding prospective repeals of the
death penalty, but also the actual sentencing practices
of other jurisdictions during periods of time in which
the death penalty has been repealed, I would conclude
that current societal standards unequivocally indicate an
unwillingness to impose the death penalty on defendants
who committed their crimes prior to the repeal.


1


Federal and State Case Law


Although the United States Supreme Court has repeatedly
upheld the facial validity of the death penalty; see Gregg
v. Georgia, supra, 428 U.S. at 187, 96 S.Ct. 2909; in
recent years, that court has limited the situations in
which capital punishment is permissible. See Kennedy v.
Louisiana, supra, 554 U.S. at 413, 128 S.Ct. 2641 (death
penalty impermissible for nonhomicide **106  crimes
against individuals); Roper v. Simmons, supra, 543 U.S.
at 568, 125 S.Ct. 1183 (death penalty impermissible for
defendants who committed their crimes prior to age of
eighteen); Atkins v. Virginia, supra, 536 U.S. at 321, 122
S.Ct. 2242 (death penalty impermissible for defendants
whose intellectual functioning is in low range). That court,
however, has never decided whether a state may carry
*179  out executions while a prospective repeal of the


death penalty is in effect.


Nonetheless, this nation's highest court has considered
the significance of a prospective repeal of the death
penalty for purposes of eighth amendment analysis. In
Atkins v. Virginia, supra, 536 U.S. at 314–15, 122 S.Ct.
2242 the United States Supreme Court determined that
a national consensus existed against the execution of
mentally disabled defendants, relying in part on the fact
that eighteen of the thirty-eight states that permitted
capital punishment had enacted legislation forbidding
the execution of such individuals. See id., at 342,
122 S.Ct. 2242 (Scalia, J., dissenting). The court was
well aware that, of those eighteen states, only seven
had prohibited all such executions, while eleven had
enacted statutes prospectively prohibiting the execution
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of mentally disabled individuals, thus maintaining death
sentences for mentally disabled individuals who had
committed capital offenses prior to the enactment of
the repeals. See id., at 342–43, 122 S.Ct. 2242 (Scalia,
J., dissenting) (arguing against inclusion of prospective
repeal states). The court declined, however, to draw any
analytic distinction between states that had completely
abolished the execution of mentally disabled individuals
and states that had only had prospectively prohibited
it in determining whether a national consensus against
the practice had emerged. Id., at 314–16, 122 S.Ct. 2242.
Under Atkins, therefore, a prospective appeal of the death
penalty signals a jurisdiction's own consensus against the


death penalty. 3


**107  *180  Applying the proper standard, I turn now
to the practices of our sister states, as articulated by
their legislatures and courts. As I explain in further detail
subsequently in this opinion, twenty-seven other states
and the District of Columbia have, at least at some
*181  point in history, eliminated their death penalty, and


no executions have been carried out by those states as


long as the repeal or invalidation remained in effect. 4


Eleven states other than Connecticut, namely, Hawaii,
Illinois, Iowa, Maine, Maryland, Michigan, Minnesota,
New Jersey, New Mexico, Vermont, and Wisconsin, have
enacted repeals of the death penalty that are prospective


only in nature. 5  Only one state other than Connecticut,
New Mexico, continues to have individuals sentenced
to death despite the enactment of a prospective repeal.
See 2009 N.M. Laws 141. The appellate courts of that
state have not yet ruled on the constitutionality of the
prospective only nature of their repeal, and no executions


have been carried out since its enactment. 6  **108
Significantly, however, a small number of states *182
have enacted prospective repeals of the death penalty
for certain classes of offenders or prospective repeals of
procedures that had made a death sentence more likely.
In these states, courts consistently have concluded that the
repeal must be applied to persons previously sentenced to


death. 7


I begin with the case law from those states that have
addressed the question that is before this court in the
context of a partial repeal of the death penalty or death
penalty provisions. This case law shows that, like the view
taken by the United States Supreme Court, a prospective
repeal of the death penalty is deemed to signify consensus


that the execution of individuals who fall *183  within the
category of offender affected by the prospective repeal,
including those individuals sentenced to death prior to the
repeal, would violate contemporary standards of decency.
See Fleming v. Zant, 259 Ga. 687, 690, 386 S.E.2d 339
(1989), superseded by statute as stated in Turpin v. Hill,
269 Ga. 302, 303–304, 498 S.E.2d 52 (1998); Saylor
v. Indiana, 808 N.E.2d 646, 650 (Ind.2004); Cooper v.
State, 540 N.E.2d 1216, 1220–21 (Ind.1989); State v.
Bey, 112 N.J. 45, 51, 548 A.2d 846 (1988); Van Tran v.
State, 66 S.W.3d 790, 801–804 (Tenn.2001). Thus, courts
have vacated a defendant's death sentence when, due to
prospective changes in that state's capital punishment
scheme, the defendant would not have been eligible for the
death penalty had he been sentenced after the statutory
changes were made.


In Cooper v. State, supra, 540 N.E.2d at 1220, the
Indiana Supreme Court concluded that a prospective
repeal of the death penalty for offenders under the
**109  age of sixteen rendered the prerepeal death


sentence of a fifteen year old defendant unconstitutional
under that state's constitution. In considering the Indiana
legislature's decision to apply the repeal prospectively
despite the fifteen year old defendant's pending death
sentence, the court noted: “The bill's sponsors declared
openly that this exclusion was purposeful. Although the
exclusion [of the defendant] was assaulted on the [h]ouse
floor during consideration of the bill as being unjust,
it was apparent that the authors wished to enact a
general policy without the passion that legislating on
a particular case would arouse.” (Footnotes omitted.)
Id., at 1219. The Indiana Supreme Court reasoned as
follows in holding that executing the defendant would


violate the state constitution: 8  “While this case has been
pending on appeal, *184  the legal landscape surrounding
it has changed dramatically in ways that reflect on
the appropriateness of this death penalty ‘in light of
other death penalty cases.’ ” Id. Although the legislature
purposefully had crafted the repeal so as not to affect
the defendant's death sentence, the court did not find
the effective date provision of the act dispositive of
the issue of whether it was constitutional to execute
the defendant. Id. Rather, the court stated: “Now that
Indiana law establishes [sixteen] as the minimum age for
the imposition of the death penalty, [the defendant] would
be both the first and the last person ever to be executed in
Indiana for a crime committed at the age of [fifteen]. This
makes her sentence unique and disproportionate to any
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other sentence for the same crime.” Id., at 1219–20. This
language, in my view, suggests that the court determined
that the prospective repeal signified a societal consensus
against the execution of any offender who was younger
than sixteen years of age at the time of his or her crime,
regardless of whether the crime was committed prior to
the effective date of the repeal.


More recently, in Saylor v. Indiana, supra, 808 N.E.2d
at 651, the Indiana Supreme Court reduced a death
sentence after a change in the law altered the way that
the death penalty could be imposed in future cases.
The defendant in Saylor had been sentenced to death
in 1992, despite a unanimous jury recommendation to
the contrary, under a law that allowed the trial judge to
override a jury recommendation against death if the trial
judge found that the statutory aggravating circumstances
outweighed any mitigating circumstances. Id., at 647–
48. After the defendant's sentence was affirmed, the
Indiana legislature enacted legislation that eliminated the
trial judge's authority to impose a death sentence in
contravention of a jury's recommendation. Id., at 648. The
defendant thereafter sought rehearing on the judgment
affirming his sentence, claiming, inter alia, *185  that
his death sentence should be invalidated because, if his
sentencing had occurred after the amendments to the
capital sentencing statute took effect, he would not have
been eligible for the death penalty. Id. On rehearing,
the Indiana Supreme Court agreed with the defendant
and reduced his sentence from death to a term of years.
Id., at 651. As it did in Cooper, the court reaffirmed its
goal of ensuring “ ‘evenhanded operation of the death
penalty statute’ by reviewing death sentences ‘in light
of other death penalty cases.’ ” Id., at 650. Although
the court **110  noted that it had previously affirmed
the defendant's death sentence, it explained: “Since that
time the legal landscape has significantly changed.... [A]s
a matter of Indiana state law [the defendant], if tried
today, could not be sentenced to death without a jury
recommendation that death be imposed. Under these
circumstances we conclude that his death sentence is
inappropriate and should be revised.” Id. The court
compared the case before it with its previous decision in
Cooper, and stated that both cases presented “situations in
which the legislature, after [the defendants'] sentences were
imposed, enacted significant changes in the requirements
for the death penalty that would render [the defendants]
ineligible for a death sentence in a trial conducted today....
[W]e conclude it is not appropriate to carry out a death


sentence that was the product of a procedure that has
since been revised in an important aspect that renders
the defendant ineligible for the death penalty.” (Emphasis
added.) Id., at 650–51. Accordingly, the Indiana Supreme
Court converted the sentence of death to a term of
imprisonment.


Similarly, in Van Tran v. State, supra, 66 S.W.3d at 792,
the Tennessee Supreme Court concluded that it would
violate that state's constitutional ban on cruel and unusual
punishment to execute a mentally disabled defendant
after the enactment of laws prospectively *186  banning
such executions. That court concluded that, although
the legislature did not intend for the repeal to apply
retroactively to those mentally disabled defendants who
had been sentenced to death prior to the effective date of
the repeal; id., at 798–99; the prospective ban nevertheless
reflected an “evolving societal view” in that state that
executing a mentally disabled individual would violate
“contemporary standards of decency.” Id., at 801–805.


The Georgia Supreme Court reached the same conclusion
when faced with a challenge to a statute prospectively
repealing the death penalty for mentally disabled
individuals. See Fleming v. Zant, supra, 259 Ga. at 690,
386 S.E.2d 339. That court concluded that the prospective
repeal signified that the contemporary “ ‘standard[s] of
decency’ ” in that state no longer supported the execution
of those individuals, including those who were on death
row prior to the effective date of the repeal. Id. In
analyzing the significance of the prospective repeal, the
court stated: “The legislative enactment reflects a decision
by the people of Georgia that the execution of mentally
[disabled] offenders makes no measurable contribution to
acceptable goals of punishment. Thus, although there may
be no ‘national consensus' against executing the mentally


[disabled], this state's consensus is clear.” 9  (Footnote
omitted.) Id.


Likewise, in State v. Bey, supra, 112 N.J. at 51, 548
A.2d 846, the New Jersey Supreme Court gave retroactive
effect to a statute prospectively repealing the death penalty
for crimes committed by minors. Although in that case
the court premised its decision to apply the statute
retroactively on rules of statutory construction; id., at
100–105, 548 A.2d 846; it noted *187  that, apart from
the legislature's intent concerning retroactivity, “notions
of fundamental fairness ... would likewise demand
retroactive application of the juvenile-offender exemption
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in this case.... Indeed, **111  the [state] ... concedes that
sound public policy and fundamental fairness dictate that
[the] defendant not be singled out to be the only juvenile
ever executed or even eligible for execution under our
current death penalty law.” (Citation omitted; internal
quotation marks omitted.) Id., at 104–105, 548 A.2d 846.


It is all but a certainty that at least some future offenders
protected by the prospective repeal will have the same
characteristics as the prerepeal defendants, and that their
crimes will be similar to—if not worse than—those
committed by the prerepeal defendants, yet only the
prerepeal defendants would face the possibility of dying
at the hands of the state. As I explain more fully in
part I A 3 of this concurring opinion, first, it would
be irrational to conclude that the prerepeal defendants
may be executed when the legislature has determined
that the death penalty should not be available for all
future offenders, irrespective of whether their moral
culpability is similar to, or greater than, that of the
prerepeal defendants. Second, these decisions from our
sister states were not all solely grounded on the fact that
the legislative enactments addressed offenders who, in
general, are less culpable than the average adult offender,
and that this diminished culpability rendered imposition
of the death penalty unconstitutional. Rather, these
decisions aptly highlighted the fundamental unfairness
inherent in executing a defendant when, due to a legislative
enactment either prospectively repealing the death penalty
or substantially altering the way in which the death
penalty may be imposed in the future, that defendant
would not have been eligible for the death penalty if he
or she had been sentenced after *188  the enactment


took effect. 10  Thus, these courts were also concerned
with ensuring the evenhanded operation of their capital
sentencing statutes, and viewed the date of an offense


as an arbitrary eligibility factor for the death penalty. 11


See Saylor **112  v. Indiana, supra, 808 N.E.2d at 650;
Cooper v. State, supra, 540 N.E.2d at 1219; *189  State v.
Bey, supra, 112 N.J. at 104–105, 548 A.2d 846. Thus, the
precedents of our sister states, in my view, weigh strongly
against carrying out an execution after the legislature has
prospectively repealed the death penalty.


2


Actual Practices in Other Jurisdictions


Moreover, in assessing whether a punishment is
constitutionally sound, “it also is appropriate for us to
consider what is occurring in actual practice.” State v.
Rizzo, 303 Conn. 71, 191, 31 A.3d 1094 (2011), cert.
denied, ––– U.S. ––––, 133 S.Ct. 133, 184 L.Ed.2d 64
(2012). Thus, in determining whether there is a national
consensus against conducting executions while a death
penalty repeal is in place, it is proper to look to the
number of executions that have occurred in other states
while a repeal of the death penalty has been in effect.
See Graham v. Florida, supra, 560 U.S. at 63–64, 130
S.Ct. 2011 (reviewing statistics concerning number of
juvenile nonhomicide offenders serving sentences of life
imprisonment without possibility of parole); Kennedy
v. Louisiana, supra, 554 U.S. at 433–34, 128 S.Ct.
2641 (reviewing statistics about number of executions
of child rapists to determine if such punishment is
socially unacceptable); State v. Rizzo, supra, at 191–93,
833 A.2d 363 (reviewing number of people on death
row and number of executions carried out nationally to
constitutionality of death penalty).


Upon review, it does not appear that any state has
ever executed an inmate while a death penalty repeal


has been in force. 12  Aside from the two states with
expressly prospective death penalty repeals, Connecticut
and New Mexico; see footnote 6 of this concurring
opinion; seventeen states, as well as the District of *190
Columbia, do not have statutes that currently authorize
the death penalty. See Death Penalty Information Center,
“States With and Without the Death Penalty,” (2015),
available at http://www.deathpenaltyinfo.org/states-and-
without-death-penalty (last visited August 10, 2015). In
two of these states—North Dakota and West Virginia
—the legislation repealing the death penalty expressly


stated that the repeal applied retroactively. 13  In six of
**113  these states—Hawaii, Illinois, Iowa, Maryland,


Minnesota and New Jersey—the death sentences of
the remaining inmates on death row were commuted
by the executive branch, either before or after the


legislature repealed the death penalty. 14  In two other
states—Massachusetts and New York—as well *191
as the District of Columbia, a court invalidated the
existing death penalty statutory scheme, which effectively
banned future executions in the absence of a statutory
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change. 15  No such changes have been made. Thus, no
postrepeal executions have taken place in the nineteen
other jurisdictions which currently prohibit the death
penalty.


In addition, the following thirteen states have, at various
times in our nation's history, temporarily repealed and
later reinstated the death penalty, yet none of these states
ever executed a person previously sentenced to death


while the temporary repeal remained in effect: Arizona, 16


Colorado, 17  Delaware, 18  *192  Iowa, 19  Kansas, 20


**114  Maine, 21  Missouri, 22  New Mexico, 23  New


York, 24  Oregon—twice, 25  South Dakota, 26  Tennessee,


*193  27  and Washington. 28  No **115  state has


executed an inmate while a repeal was in effect. 29


Rather, any executions occurred after the death penalty
was reinstated and a new death sentence was imposed
under the new capital sentencing statute. On several
occasions, the sentences of prerepeal death row inmates
were commuted to life imprisonment through applicable


procedures. 30  In other instances, the repeal legislation


either expressly 31  or impliedly 32  applied retroactively. 33


*194  The utter absence of postrepeal executions leads
me inexorably to the conclusion that there is a national
consensus against the practice. In fact, the statistics in
this case are far more convincing than some of the
statistics relied upon by the United States Supreme Court
in determining that a national consensus exists against a
given sentencing practice. See Graham v. Florida, supra,
560 U.S. at 64–65, 130 S.Ct. 2011 (concluding that
there was national consensus against sentencing juvenile
nonhomicide offenders to life imprisonment without
possibility of parole when only 123 such people were
serving that sentence in eleven jurisdictions); **116
Atkins v. Virginia, supra, 536 U.S. at 316, 122 S.Ct.
2242 (concluding national consensus against executing
intellectually disabled defendants existed where five such
offenders had been executed in thirteen year period);
Enmund v. Florida, supra, 458 U.S. at 794, 102 S.Ct.
3368 (concluding that society had rejected death penalty
for nontriggerman felony murderers where only six such
offenders had been executed between 1954 and 1982).
Thus, although the United States Supreme Court has
determined that a national consensus exists against the
sentencing practices in those cases, despite the fact
that those sentences had actually been imposed, there


cannot be a clearer indicator of consensus than that
demonstrated by the statistics in the present case, namely,
a complete unwillingness on the part of this nation to
impose or carry out a death sentence while a death
penalty repeal—either prospectively or in toto—is in
effect. The actual practice of these states is the controlling
factor, and the practice of these states is, clearly, not to
execute. See Atkins v. Virginia, supra, at 316, 122 S.Ct.
2242 (national consensus *195  exists against executing
mentally disabled individuals when, among others things,
even states that authorized practice had not actually
carried out such executions).


3


International Considerations


Finally, I would point out that, not only is there a national
consensus against the imposition of the death penalty
while a repeal is in effect, there is a demonstrable global
consensus that postrepeal executions are impermissible.
According to a recent report by the United Nations,
as of 2008, ninety-five countries have abolished the


death penalty for all crimes. 34  U.N. Secretary–
General, “Capital Punishment and Implementation of
the Safeguards Guaranteeing Protection of the Rights
of Those Facing the Death Penalty; Report of the
Secretary–General,” (2009), p. 7, available at http://
www.crin.org/docs/UN_CP.pdf (last visited August 10,
2015). According to available data, none of these
countries have ever executed an individual after the death
penalty was repealed, regardless of whether the repeal
was accomplished via legislation, executive action, or a
determination by a court of law. Id., at pp. 60–62; see
also Death Penalty Information Center, “Abolitionist
and Retentionist Countries,” (2015), available
at http://www.deathpenaltyinfo.org/abolitionist-and-
retentionist-countries (last visited August 10, 2015).


*196  Thus, if Connecticut were to execute the defendant
after the enactment of P.A. 12–5, it would apparently
earn the dubious distinction of becoming the first
sovereign entity to execute one of its citizens while a
repeal of the death penalty remains in force. In doing
so, our state would distinguish itself from a host of
countries that have refused to tread the path on which
our state now travels, including countries as varied
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as Argentina, Belgium, Cambodia, Djibouti, France,
Haiti, Ireland, Kyrgyzstan, Mexico, Mozambique, the
Philippines, Romania, Rwanda, Samoa, Senegal, Serbia,
South Africa, Turkey, and the United Kingdom. U.N.
Secretary–General, supra, at pp. 60–62.


**117  In light of the foregoing, I am persuaded that there
are clear objective indicia of societal standards supporting
the proposition that there is a consensus that the
imposition of a sentence of death following a legislative
repeal of the death penalty violates contemporary
standards of decency.


B


Enactment of P.A. 12–5 Eliminates Any
Valid Penological Objective for Maintaining
the Death Penalty for Prerepeal Offenders
for Reasons Unrelated to Their Culpability


“Community consensus, while entitled to great weight,
is not itself determinative of whether a punishment is
cruel and unusual.” (Internal quotation marks omitted.)
Graham v. Florida, supra, 560 U.S. at 67, 130 S.Ct.
2011. “In accordance with the constitutional design, the
task of interpreting the [e]ighth [a]mendment remains
our responsibility.... The judicial exercise of independent
judgment requires consideration of the culpability of
the offenders at issue in light of their crimes and
characteristics, along with the severity of the punishment
in question.... In this inquiry the [c]ourt also *197
considers whether the challenged sentencing practice
serves legitimate penological goals.” (Citations omitted;
internal quotation marks omitted.) Id.


In Roper v. Simmons, supra, 543 U.S. at 568–71, 125 S.Ct.
1183, Graham v. Florida, supra, 560 U.S. at 67–71, 130
S.Ct. 2011 and Miller v. Alabama, ––– U.S. ––––, 132
S.Ct. 2455, 2465–69, 183 L.Ed.2d 407 (2012), the United
States Supreme Court contrasted the characteristics of
juveniles and adults who committed the same criminal
behavior, and concluded that juveniles were less culpable
than adults who commit the same crime and, therefore, the
punishment at issue—whether it was life without parole or
the death penalty—would be cruel and unusual if imposed
on a juvenile even though the same sentence would not
violate the eighth amendment when imposed on an adult.
In Atkins v. Virginia, supra, 536 U.S. at 317–18, 122 S.Ct.


2242 the court engaged in a similar analysis regarding
adults with intellectual disabilities.


In cases such as Coker v. Georgia, 433 U.S. 584, 592,
97 S.Ct. 2861, 53 L.Ed.2d 982 (1977) (plurality opinion),
Enmund v. Florida, supra, 458 U.S. at 787, 102 S.Ct.
3368 and Kennedy v. Louisiana, supra, 554 U.S. at 438–
39, 128 S.Ct. 2641 the Supreme Court examined whether
imposition of the death penalty for a nonhomicide crime
violated the eighth amendment. In each case, the court
concluded that the imposition of the death penalty would
be unconstitutionally disproportionate to the culpability
of the offender. See, e.g., Kennedy v. Louisiana, supra,
at 438, 128 S.Ct. 2641. In reaching its conclusion, the
court examined not only societal consensus regarding the
punishment faced by the defendant and the underlying
penological justifications, but also the characteristics of
the crime and the offender.


The present case raises an issue that has not been answered
by any of the previously cited cases. The defendant
asks us to decide whether the imposition of the death
penalty would be disproportionate in relation *198
to the particular type of homicide of which he was
convicted as to violate the eighth amendment now that
our legislature has determined that, moving forward,
the death penalty is an impermissible punishment for
any offender who commits the same type of homicide.
This is fundamentally a different question than the ones
posed by Enmund, Kennedy, Coker, Simmons, Atkins,
Graham, and Miller. In each of those cases, the court
was essentially being asked to make an **118  exception
—to spare a group of offenders from an otherwise
acceptable penalty. By contrast, in the present case,
we are faced with the situation in which Connecticut
has determined that the death penalty is no longer
an acceptable punishment for any crime committed
today. Thus, the question is not whether Connecticut
may create an exception to an otherwise acceptable
punishment, but whether Connecticut may inflict an
otherwise unacceptable punishment on the defendant.


An exploration of P.A. 12–5 and how it would impact
offenders such as the defendant helps put the question
before us in proper context. Public Act 12–5, § 2, amended
General Statutes § 53a–35a, effective April 25, 2012.
That statute presently provides in relevant part: “For any
felony committed on or after July 1, 1981, the sentence
of imprisonment shall be a definite sentence and, unless
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the section of the general statutes that defines or provides
the penalty for the crime specifically provides otherwise,
the term shall be fixed by the court as follows: (1)
(A) For a capital felony committed prior to April 25,
2012, under the provisions of section 53a–54b in effect
prior to April 25, 2012, a term of life imprisonment
without the possibility of release unless a sentence of
death is imposed in accordance with section 53a–46a,
or (B) for the class A felony of murder with special
circumstances committed on or after April 25, 2012,
under the provisions of section 53a–54b in effect on or
after April 25, 2012, a term of life imprisonment *199
without the possibility of release....” General Statutes §
53a–35a. The most significant feature of this scheme for
purposes of this part of my analysis is that the conduct
classified as a “capital felony” or a “murder with special
circumstances” is exactly the same. The legislature simply
substituted the term “murder with special circumstances”
for “capital felony” in the provision setting forth the
eight offenses that were previously eligible for capital
punishment. Compare General Statutes (Rev. to 1999)
§ 53a–54b (“[a] person is guilty of a capital felony who
is convicted of ... [2] murder committed by a defendant
who is hired to commit the same for pecuniary gain or
murder committed by one who is hired by the defendant
to commit the same for pecuniary gain”), with General
Statutes (Rev. to 2013) § 53a–54b (“[a] person is guilty
of murder with special circumstances who is convicted
of any of the following ... [2] murder committed by a
defendant who is hired to commit the same for pecuniary
gain or murder committed by one who is hired by the
defendant to commit the same for pecuniary gain”).
Only the former version of the statute, however, permits
punishment by death. Thus, the precise conduct which
gave rise to the defendant's capital felony conviction is
now defined as “murder with special circumstances....” If
the defendant had engaged in identical conduct after April
25, 2012, the death penalty simply would not have been an
available punishment. Therefore, the date of the offense,
rather than the particular culpability of the offender, is
determinative of whether the death penalty is available.
With this perspective in mind, I turn to the question of
whether such a dichotomy can be justified.


Under the eighth amendment, in order for a punishment
to pass constitutional muster, it must fulfill a valid
penological objective. “Criminal punishment can have
different goals, and choosing among them is within a
legislature's discretion.” *200  Graham v. Florida, supra,


560 U.S. at 71, 130 S.Ct. 2011. The two penological
justifications traditionally and consistently articulated in
support of the death penalty are deterrence of capital
crimes and retribution. See Kennedy v. Louisiana, supra,
554 U.S. at 441, 128 S.Ct. 2641. Unless **119  the
imposition of the death penalty “measurably contributes
to one or both of these goals, it is nothing more than the
purposeless and needless imposition of pain and suffering,
and hence an unconstitutional punishment.” (Emphasis
added; internal quotation marks omitted.) Atkins v.
Virginia, supra, 536 U.S. at 319, 122 S.Ct. 2242. Although
this court has previously concluded that the death penalty
validly serves one or both of these objectives; see State
v. Rizzo, supra, 303 Conn. at 197–98, 31 A.3d 1094; it
is plain to me that, in light of the prospective repeal,
the execution of prerepeal death row inmates no longer
measurably contributes to a valid penological objective.


There has been a long running debate as to whether the
death penalty actually functions as a deterrent to those
crimes deemed capital offenses. See, e.g., J. Acker, “Be
Careful What You Ask For: Lessons From New York's
Recent Experience With Capital Punishment,” 32 Vt.
L.Rev. 683, 702–11 (2008). Courts have concluded that
“[t]he value of capital punishment as a deterrent of crime
is a complex factual issue the resolution of which properly
rests with the legislatures, which can evaluate the results
of statistical studies in terms of their own local conditions
and with a flexibility of approach that is not available to
the courts.” Gregg v. Georgia, supra, 428 U.S. at 186, 96
S.Ct. 2909; see also State v. Rizzo, supra, 303 Conn. at 197,
31 A.3d 1094. Thus, courts have deferred to a legislative
judgment that “the possible penalty of death may well
enter into the cold calculus that precedes the decision to
act.” Gregg v. Georgia, supra, at 186, 96 S.Ct. 2909.


Deferring to our legislature is not proper in the present
case. Public Act 12–5 eliminates the possibility that any
future murderer will be sentenced to death. The potential
infliction of the penalty of death, therefore, *201  will
no longer enter into an individual's decision of whether
to commit murder with special circumstances. Thus,
“[f]ollowing the abolition of the death penalty for all
future offenses committed in Connecticut ... it is possible
to determine the exact number of potential crimes that
will be deterred by executing the defendant in this case.
That number is zero.” (Emphasis in original.) State v.
Santiago, 305 Conn. 101, 321, 49 A.3d 566 (2012) (Harper,
J., concurring in part and dissenting in part). Accordingly,
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the execution of the defendant, as well as the executions
of the other inmates who remain on death row, cannot


be justified by its deterrent effect. 35  See **120  Atkins
v. Virginia, supra, 536 U.S. at 319–20, 122 S.Ct. 2242
(concluding that executing mentally retarded will not
further goal of deterrence).


*202  Courts have always treated death differently
from other types of punishments in determining what is
constitutionally permissible. See Solem v. Helm, supra,
463 U.S. at 289, 103 S.Ct. 3001; Bullington v. Missouri, 451
U.S. 430, 445–46, 101 S.Ct. 1852, 68 L.Ed.2d 270 (1981);
Beck v. Alabama, 447 U.S. 625, 637–38, 100 S.Ct. 2382,
65 L.Ed.2d 392 (1980); Gardner v. Florida, 430 U.S. 349,
358–60, 97 S.Ct. 1197, 51 L.Ed.2d 393 (1977). No court
has ever justified the continued imposition of the death
penalty on minors or the mentally disabled following
repeal because doing so would have promoted stability
in the law. The prospective repeal of the death penalty
in this statute has eliminated the traditionally articulated
rationale of deterring those particularly heinous crimes
deemed to justify the punishment of death.


Therefore, I turn to the other claimed justification for
capital punishment, namely, retribution. Although not a
forbidden penological objective, “[r]etribution is no longer
the dominant objective of the criminal law....” (Citations
omitted; internal quotation marks omitted.) Gregg v.
Georgia, supra, 428 U.S. at 183, 96 S.Ct. 2909; see
also State v. Corchado, 200 Conn. 453, 463, 512 A.2d
183 (1986). The United States Supreme Court has
recognized that, of the valid justifications for punishment,
“retribution ... most often can contradict the law's own
ends. This is of particular concern when the [c]ourt
interprets the meaning of the [e]ighth [a]mendment in
capital cases. When the law punishes by death, it risks
its own sudden descent into brutality, transgressing the
constitutional commitment to decency and restraint.”
Kennedy v. Louisiana, supra, 554 U.S. at 420, 128 S.Ct.
2641.


“[T]he heart of the retribution rationale is that a
criminal sentence must be directly related to the personal
culpability of the criminal offender.” (Internal quotation
marks omitted.) Graham v. Florida, supra, 560 U.S. at
71, 130 S.Ct. 2011; see also Atkins v. Virginia, supra,
536 U.S. at 319, 122 S.Ct. 2242 (“[w]ith respect to
retribution ... the severity of the appropriate *203
punishment necessarily depends on the culpability of the


offender”). Retribution is committed to general principles
mandating similar punishment in similar circumstances.
See R. Nozick, Philosophical Explanations (1981) p.
367. Thus, retribution “sets an internal limit to the
amount of punishment, according to the seriousness of the
wrong....” Id. Retributive justice, therefore, is concerned
with imposing a sentence proportionate to the crime, so
that the “interest in seeing that the offender gets his ‘just
deserts' ” is satisfied. Atkins v. Virginia, supra, at 319,
122 S.Ct. 2242; see also Kennedy v. Louisiana, supra, 554
U.S. at 442, 128 S.Ct. 2641 (“[t]he goal of retribution ...
reflects society's and the victim's interests in seeing that the
offender is repaid for the hurt he caused”).


Under this theory, it is unjust to create a system that
purposefully imposes, or encourages the imposition of,
wholly disproportionate punishment on equally culpable
defendants. Rather, to fulfill a valid retributive purpose,
sentences must be handed out evenhandedly; legislatures
and courts **121  cannot simply dole out different
punishments, varying not merely in degrees of severity,
but in kind, for similar crimes. Indeed, the notion
that the death penalty should be reserved for only the
most deserving of offenders and, thus, work to produce
evenhanded justice, is embedded in this nation's capital
punishment jurisprudence. To ensure that only the most
culpable of offenders are sentenced to death, the United
States Supreme Court has “consistently confined the
imposition of the death penalty to a narrow category of the
most serious crimes.” Atkins v. Virginia, supra, 536 U.S. at
319, 122 S.Ct. 2242; see also Kennedy v. Louisiana, supra,
554 U.S. at 442, 128 S.Ct. 2641 (“[i]n considering whether
retribution is served ... we have looked to whether ... the
culpability of the prisoner is so serious that the ultimate
penalty must be sought and imposed” [internal quotation
marks omitted] ). The death penalty, therefore, has *204
been reserved for certain crimes “so grievous an affront
to humanity that the only adequate response may be the
penalty of death.” (Emphasis added.) Gregg v. Georgia,
supra, 428 U.S. at 184, 96 S.Ct. 2909.


In written testimony to the Judiciary Committee,
Chief State's Attorney Kevin Kane acknowledged that
“[p]rospective repeal of the death penalty will create two
classes of people: one will be subject to execution and the
other will not, not because of the nature of the crime or
the existence or absence of any aggravating or mitigating
factor, but because of the date on which the crime was
committed.” Conn. Joint Standing Committee Hearings,
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Judiciary, Pt. 9, 2012 Sess., p. 2937. In so doing, however,
our legislature's prospective repeal necessarily establishes
that the death penalty is not the only adequate response
to those crimes previously deemed capital felonies.


What, then, is the real purpose behind executing the
men currently on death row, when the legislature has
completely taken death off of the table for all crimes
committed after April 25, 2012? Although P.A. 12–5
contains no statement of policy or underlying findings, the
legislative history establishes two factors that indicate that
maintaining the death penalty on the basis of an arbitrary
date does not measurably contribute to a valid retributive
purpose. First, the various rationales articulated in
support of the death penalty's repeal applied to all cases
regardless of the date of offense: (1) the death penalty
operates in an incurably arbitrary and discriminatory


manner; 36  (2) the risk of executing an *205  innocent


person cannot be eliminated; 37  (3) the length of time
required for effective appellate and postconviction review
would make it more likely that the men on death row


would die of old age rather than be executed; 38  (4) the
**122  death penalty fails to provide closure for victims'


families; 39  and, of course, (5) moral objections to the


state's taking of a life. 40  Second, although the legislative
debate articulated serious concerns as to the legal and


moral propriety of prospective repeal, 41  no lawmaker
*206  articulated a legitimate or moral rationale for


conditioning death upon the date of the offense. The lone
comment expressing anything close to such a justification
was a suggestion that the state should not upset the
expectations of victims' families, a point that I address
subsequently in this concurring opinion. See 55 S. Proc.,
Pt. 3, 2012 Sess., p. 720, remarks of Senator Andrew
Roraback. No other legislator indicated that he or she
shared that particular view. Rather, it was broadly
acknowledged that the decision to repeal the death penalty
only on a prospective basis was driven by a desire to
exact revenge on certain notorious death row inmates
and the fear of the political consequences that could have


accompanied an absolute prohibition. 42  For example,
Representative Lawrence Cafero, an opponent of the
prospective nature of the repeal and the abolition of
the death penalty generally, stated: “It is no secret that
**123  what is weighing over all of us is the [murder


of Jennifer Hawke–Petit, Hayley Petit, and Michaela
Petit in Cheshire]. In fact, it was widely reported that


one of the reasons this General Assembly didn't take
this bill up earlier was because of the freshness of those
awful crimes.” 55 H.R. Proc., Pt. 3, 2012 Sess., p. 1043;
see also 55 H.R. Proc., Pt. 4, 2012 Sess., *207  p.
1063, remarks of Representative Al Adinolfi (“[t]here
are many people in this room that have changed in
their mind their vote to abolish the death penalty rather
than vote against abolishing the death penalty based
on these [eleven] who are on death row being executed,
especially [Joshua] Komisarjevsky and [Steven] Hayes
[who were convicted of capital felonies in connection with


the murders in Cheshire]”); 43  55 H.R. Proc., Pt. 4, 2012
Sess., p. 1305, remarks of Representative Ernest Hewett
(“for the members who are voting for a prospective bill so
they can make sure that Hayes and Komisarjevsky get the
death penalty, it's not going to happen”). Representative
Cafero later added that, if the legislature intended to
have a debate about the propriety of the death penalty,
“let's have that debate. Let's not have this one. Let's not
mislead the public.... If it is the will of this [c]hamber
that this [s]tate is no longer in the business of executing
people, then let's say it and do it. You cannot have it both
ways.” 55 H.R. Proc., Pt. 4, 2012 Sess., p. 1047. Likewise,
Representative Themis Klarides, herself a supporter of
the death penalty, remarked about the inconsistency
inherent in the legislative determination that a select
few individuals may be executed, but that execution is
unjustified in any circumstance going forward: “I do not
get how anybody can say, I believe killing is wrong....
What I don't get is, how killing can be wrong for someone
else, but [the men currently on death row], they are bad,
so we can kill them.... You either support the death
penalty and taking somebody's life or you don't.” Id., at
p. 1210. These are, obviously, statements selected from an
extremely extensive legislative history. Nevertheless, these
statements, in my view, accurately reflect the primary
reasons behind the prospective nature of the *208  repeal:
the desire to see the men currently on death row die, or


at least certain of them, 44  as well as the avoidance of the
political consequences that would have accompanied the
abolishment of existing death sentences.


Therefore, I can only conclude that the purpose of
limiting the repeal of the death penalty prospectively is
private vengeance. Private vengeance differs markedly
from retribution, and is an impermissible justification
for punishment. Whereas retribution is concerned with
ensuring that an **124  offender gets his “ ‘just deserts' ”;
Atkins v. Virginia, supra, 536 U.S. at 319, 122 S.Ct. 2242;
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revenge, 45  on the other hand, is personal, or private. A
person or society seeking revenge has a personal tie to
the victim, or is personally affected by the harm done
to the victim. Those seeking revenge are motivated by
emotion, and take personal pleasure in the suffering of
the offender. See R. Nozick, supra, at p. 367. Most
significantly, revenge, by its nature, carries no limits on
the harm that may be imposed on the offender, whereas
retribution sets an internal limit on punishment according
to an offender's culpability. See id. Thus, revenge cares not
with what *209  comes of other offenders who commit
similar crimes, but is concerned only with harming a


specific offender. 46


The state contends, however, that executing prerepeal
death row inmates does serve a valid retributive purpose
because, by carrying out existing death sentences, the state
will fulfill promises it has made to the victims of these
crimes and, particularly, their families. I cannot agree.
Although the office of the state's attorney may have the
ability to promise a victim's family that it will seek a
sentence of death, it cannot legitimately promise that the
offender will be put to death for numerous reasons. The
jury may decide not to convict or not to impose a sentence
of death. Should the jury vote to impose that punishment,
the defendant's death sentence may be vacated on direct
appeal, as in the present case, or in collateral proceedings
even years later. The board of parole and pardons could
commute the death sentence. See General Statutes § 54–
124a (d). More fundamentally, selectively executing the
men currently on death row in order to fulfill such
promises would amount to nothing more than exacting
revenge on behalf of the families of the victims.


Simply because society demands a certain punishment
does not mean that the state is authorized to carry
it out. “The mere fact that the community demands
the murderer's life in return for the evil he has done
cannot sustain the death penalty, for ... ‘the [e]ighth
*210  [a]mendment demands more than that a challenged


punishment be acceptable to contemporary society.’ ”
Gregg v. Georgia, supra, 428 U.S. at 240, 96 S.Ct. 2971
(Marshall, J., dissenting). “It is undoubtedly correct that
there is ad demand for vengeance on the part of many
persons in a community against one who is convicted
of a particularly offensive act. At times a cry is heard
that morality requires vengeance to evidence society's
abhorrence of the act. But the [e]ighth [a]mendment is our
insulation from our baser selves. The ‘cruel and unusual’


language limits the avenues through which vengeance can
be channeled. Were this not so, the language would be
empty and a return to the rack and other tortures would
be possible in a given case.” (Footnote omitted.) **125
Furman v. Georgia, supra, 408 U.S. at 344–45, 92 S.Ct.
2726 (Marshall, J., concurring).


Thus, society's desire to see the men on death row
executed cannot alone legitimize executing the prerepeal
defendants in light of the death penalty repeal. See State
v. Santiago, supra, 305 Conn. at 319, 49 A.3d 566 (Harper,
J., concurring in part and dissenting in part) (“[i]f it is
upon ... rage that the death penalty depends, then that
penalty cannot stand”). Indeed, it is wholly inconsistent
to justify an execution by our society's moral outrage at
the offender's conduct when our state no longer sanctions
a sentence of death for any crime committed today. I
therefore conclude that the retention of the death penalty
for the men currently on death row, after the legislature
has declared that the death penalty is no longer a proper
punishment for any murderer going forward, serves no
valid penological purpose, and marks this state's “sudden
descent into brutality, transgressing the constitutional


commitment to decency and restraint.” 47  Kennedy v.
Louisiana, supra, 554 U.S. at 420, 128 S.Ct. 2641.


*211  In light of the foregoing principles, I therefore
conclude that the execution of prerepeal death row
inmates while a death penalty repeal is in effect does
not measurably contribute to a valid retributive purpose.
Public Act 12–5 ensures that no murderer will be sentenced
to death in the future, irrespective of his or her culpability.
Thus, the act completely unravels the thread that links
the imposition of the death penalty and the culpability
of individual offenders. No longer can death be imposed
for crimes virtually identical to, similar to, or even more
heinous than the crimes committed by prerepeal death row
inmates. By repealing the death penalty going forward,
the legislature has made a determination that the internal
limit of punishment, or the most appropriate penalty, for
even the most egregious of crimes is life imprisonment
without the possibility of parole. In other words, the
legislature has rejected the notion that death is the only
adequate response for even the most culpable of offenders;
see Gregg v. Georgia, supra, 428 U.S. at 184, 96 S.Ct.
2909; and, instead, has determined that a sentence of life
imprisonment without the possibility of parole will suffice
to satisfy the interest in seeing that such an offender gets
his just deserts.
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C


Applying the Death Penalty on the Basis of the
Date of the Offense in Relation to the Effective


Date of P.A. 12–5 is Unconstitutionally Arbitrary


It is also my view that, as amended by P.A. 12–
5, Connecticut's statutory capital sentencing scheme is
*212  unconstitutional because, as currently structured,


it suffers from the same inequities that plagued the
**126  capital sentencing schemes that were declared


unconstitutional by the United States Supreme Court in
Furman. See Furman v. Georgia, supra, 408 U.S. at 238–
40, 92 S.Ct. 2726. In Furman, a majority of United States
Supreme Court justices each came to the independent
conclusion that the penalty of death, as it was then
currently administered, was so cruel and unusual as to
violate the eighth amendment. Id., at 240, 92 S.Ct. 2726.
Although no justice's reasoning could command a clear
majority, by examining the decision in Furman in light of
two other cases decided in that time period by the United
States Supreme Court, namely, McGautha v. California,
402 U.S. 183, 91 S.Ct. 1454, 28 L.Ed.2d 711 (1971), and
Gregg v. Georgia, supra, 428 U.S. at 153, 96 S.Ct. 2909 one
comes to understand that the death penalty is in accord
with the eighth amendment only when it is imposed on the
most culpable offenders for the commission of the most
grave homicides and, importantly, only when this most
extreme punishment is imposed fairly, consistently, and
based solely on the individual and unique circumstances
of each case. What Connecticut has done, by prospectively
repealing the death penalty for all types of homicide that
previously were defined as “capital felonies” by §§ 53a–
35a and 53a–54b, is to remove any assurance that only the
most deserving offenders will be selected by our statutory
scheme to receive the death penalty on the basis of their
individual circumstances.


The United States Supreme Court decision in McGautha
reveals the problems that occurred under the older
versions of our nation's capital sentencing schemes. In
McGautha, two men who had been sentenced to death
claimed that “the absence of standards to guide the jury's
discretion on the punishment issue is constitutionally
*213  intolerable.... [The] petitioners contend that to leave


the jury completely at large to impose or withhold the
death penalty as it sees fit is fundamentally lawless and


therefore violates the basic command of the [f]ourteenth
[a]mendment that no [s]tate shall deprive a person of
his life without due process of law.” McGautha v.
California, supra, 402 U.S. at 196, 91 S.Ct. 1454. At
that point in time, the United States Supreme Court
was unwilling to recognize the unconstitutionality of
the outdated sentencing schemes that permitted juries to
exercise unchanneled discretion in determining a capital
defendant's sentence. See id., at 203–208, 91 S.Ct. 1454.


The United States Supreme Court would reverse course
only one year later in Furman. In that case, five justices
separately concluded that the death penalty as currently
administered was unconstitutional under the eighth and
fourteenth amendments. Furman v. Georgia, supra, 408
U.S. at 238–40, 92 S.Ct. 2726. Justice Stewart's opinion,
which focused on the random and arbitrary manner in
which the death penalty was imposed, heavily influenced
the development of modern capital sentencing schemes.
Id., at 309–10, 92 S.Ct. 2726. More than anything else,
Justice Stewart was concerned with the unprincipled
manner in which the death penalty was being imposed at
the time: “These death sentences are cruel and unusual in
the same way that being struck by lightning is cruel and
unusual. For, of all the people convicted of ... murders
in 1967 and 1968, many just as reprehensible as these,
the petitioners are among a capriciously selected random
handful upon whom the sentence of death has in fact been
imposed.” (Emphasis added; footnote omitted.) Id. Thus,
although Justice Stewart did not determine that the death
penalty itself is a violation of the eighth amendment;
see **127  id., at 307–308, 92 S.Ct. 2726; one can only
conclude that whenever randomness, arbitrariness, or
capriciousness exert their influence on the imposition
of the death penalty, the eighth and fourteenth *214
amendments of the constitution of the United States have
been violated.


The plurality opinion in Gregg serves as a guide to
legislatures that wish to continue to constitutionally
impose the death penalty. In Gregg, the United States
Supreme Court approved of a Georgia capital sentencing
statute passed in response to Furman: “The basic concern
of Furman centered on those defendants who were being
condemned to death capriciously and arbitrarily. Under
the procedures before the [c]ourt in that case, sentencing
authorities were not directed to give attention to the
nature or circumstances of the crime committed or to
the character or record of the defendant. Left unguided,
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juries imposed the death sentence in a way that could
only be called freakish. The new Georgia sentencing
procedures, by contrast, focus the jury's attention on the
particularized nature of the crime and the particularized
characteristics of the individual defendant.... In this way
the jury's discretion is channeled. No longer can a jury
wantonly and freakishly impose the death sentence; it is
always circumscribed by the legislative guidelines.” Gregg


v. Georgia, supra, 428 U.S. at 206–207, 96 S.Ct. 2909. 48


*215  Public Act 12–5 amends Connecticut's statutory
death penalty scheme in a manner that, in my view, runs
afoul of the principles expressed in Furman. The United
States Supreme Court has repeatedly found that death is
different. “There is no question that death as a punishment
is unique in its severity and irrevocability.” Id., at 187, 96
S.Ct. 2909; see also Furman v. Georgia, supra, 408 U.S.
at 305, 92 S.Ct. 2726 (Brennan, J., concurring) (“death is
an unusually severe and degrading punishment”); Furman
v. Georgia, supra, at 346, 92 S.Ct. 2726 (Marshall, J.,
concurring) (death is “the ultimate sanction”). It cannot
fairly be denied that “death is a punishment different
from all other sanctions in kind rather than degree.”
Woodson v. North Carolina, 428 U.S. 280, 303–304, 96
S.Ct. 2978, 49 L.Ed.2d 944 (1976). “When a defendant's
life is at stake, the [United States Supreme Court] has
been particularly sensitive to insure that every safeguard
is **128  observed.... It is an extreme sanction, suitable to
the most extreme of crimes.” (Citations omitted; footnote
omitted.) Gregg v. Georgia, supra, 428 U.S. at 187, 96 S.Ct.
2909.


Instead of resulting from the unfettered discretion of a
jury, as in Furman, the arbitrariness in the present case
stems from the effective date provision of the act, which,
in effect, renders the date on which a defendant commits
his crime an eligibility factor for the death penalty. I fail
to see how this scheme, which permits the imposition
of the death penalty for a capital felony committed at
any time prior to 11:59 p.m. on April 24, 2012, but
rejects categorically the imposition of the death penalty
for the same conduct or even substantially more heinous
acts carried out two minutes later, is in any way distinct
from the constitutionally infirm *216  schemes rejected
by the United States Supreme Court in Furman. The
circumstances that I describe strike me as exactly the
sort of wanton and freakish imposition of the death
penalty that runs afoul of the eighth amendment of the
United States constitution. See Furman v. Georgia, supra,


408 U.S. at 310, 92 S.Ct. 2726 (Stewart, J., concurring);
Callins v. Collins, 510 U.S. 1141, 1152, 114 S.Ct. 1127,
127 L.Ed.2d 435 (1994) (Blackmun, J., dissenting from
denial of certiorari) (“[t]he demands of Furman are met by
‘narrowing’ the class of death-eligible offenders according
to objective, fact-bound characteristics of the defendant or
the circumstances of the offense ” [emphasis added] ).


In my view, the understanding that, today, only this subset
of criminal offenders—those defendants who committed
capital felonies prior to the effective date of P.A. 12–
5, regardless of individual culpability—will be subject to
this punishment causes an arbitrary, anomalous impact
on this subset of criminal offenders and therefore causes
Connecticut's capital sentencing scheme as amended by
P.A. 12–5 to violate the eighth amendment.


II


SEVERABILITY OF UNCONSTITUTIONAL
PARTS OF P.A. 12–5


Having concluded that the execution of prerepeal death
row inmates violates the constitutional ban on cruel and
unusual punishment, and although the majority opinion
decides today that capital punishment is unconstitutional,
in view of the dissents' claims about the appropriateness
of the majority's reaching the issue, I now examine the
effect that this conclusion has on the continued viability
of P.A. 12–5. My conclusion as to the constitutionality of
the act relates solely to the effective date provision of the
act, which is the mechanism by which the death penalty is
retained for capital *217  felonies committed before the


act and abolished for all identical future crimes. 49  The
issue, therefore, is **129  whether the unconstitutional
provisions are severable from the remainder of the act. I
would conclude that they are and, thus, would allow the
constitutional portions of the act to stand—namely, those
portions that effectuate the repeal of the death penalty.


In determining the appropriate remedy when a portion of
a statute has been found to be unconstitutional, “[w]e seek
to determine what [the legislature] would have intended
in light of the [c]ourt's constitutional holding.... Thus,
[g]uiding the solution is the maxim that this court will
strive to interpret a statute so as to sustain its validity ...
and [to] give effect to the intention of the legislature....
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[In enacting] General Statutes § 1–3 the legislature has
shown its intention that there is to be a presumption of
separability of the provisions and of the applications of
statutes.... With regard to the separability of provisions,
to overcome the presumption it must be shown that the
portion *218  declared invalid is so mutually connected
and dependent on the remainder of the statute as to
indicate an intent that they should stand or fall together ...
and this interdependence would warrant a belief that the
legislature would not have adopted the remainder of the
statute independently of the invalid portion....


“[U]pon finding a portion of a statute to be
unconstitutional, this court does not ask whether, if the
legislature had known about the constitutional flaw at
the time of enactment, it might have preferred some
other form of legislation over the remaining constitutional
portion of the statute, a question that might well engage
the court in speculation. Rather, this court asks the much
narrower question of whether the legislature, at the time
that the statute is invalidated, would prefer the continued
operation of the constitutional portion of the statute or the
complete invalidation of the statute.” (Citations omitted;
emphasis omitted; footnote omitted; internal quotation
marks omitted.) State v. Bell, 303 Conn. 246, 260–61, 33
A.3d 167 (2011). Moreover, I acknowledge that, “even
with the presumption of divisibility, we cannot rewrite
a statute and give it an effect altogether different from
that sought by the measure viewed as a whole especially
where offending portions so affect the dominant aim of
the whole statute as to carry [the whole statute] down with
them.” (Internal quotation marks omitted.) In re Robert
H., 199 Conn. 693, 704, 509 A.2d 475 (1986), quoting
Railroad Retirement Board v. Alton Railroad Co., 295 U.S.
330, 362, 55 S.Ct. 758, 79 L.Ed. 1468 (1935).


In attempting to discern the legislature's intent regarding
the severability of a statute, this court generally looks
to the level of interdependence between the unoffending
language and the unconstitutional language of the statute,
and seeks to determine whether, if the unconstitutional
portion is excised, the remainder still gives effect to the
“dominant aim of the whole *219  statute....” (Internal
quotation marks omitted.) In re Robert H., supra, 199
Conn. at 704, 509 A.2d 475. Thus, the analysis does
not involve speculation as to how the legislature would
have voted had it been aware of the court's constitutional
ruling, but rather whether the language chosen by the
legislature renders the statute inseverable. For example,


in State v. Menillo, 171 Conn. 141, 368 A.2d 136 (1976),
this court examined **130  the severability of language
contained in General Statutes (Rev. to 1975) § 53–
29, which criminalized behavior intended to induce a
miscarriage or abortion of a pregnancy. In an earlier
decision concerning the same statute, the court concluded
that the entirety of the statute was unconstitutional in light
of the decisions of the United States Supreme Court in
Roe v. Wade, 410 U.S. 113, 93 S.Ct. 705, 35 L.Ed.2d 147
(1973), and Doe v. Bolton, 410 U.S. 179, 93 S.Ct. 739, 35
L.Ed.2d 201 (1973), which upheld a woman's right to an
abortion by medically competent personnel. See State v.
Menillo, 168 Conn. 266, 269, 362 A.2d 962 (1975). The
United States Supreme Court subsequently vacated this
court's decision holding the statute unconstitutional in its
entirety, and concluded that neither its decision in Roe
nor Doe mandated the total invalidation of the statute.
See Connecticut v. Menillo, 423 U.S. 9, 96 S.Ct. 170, 46
L.Ed.2d 152 (1975). On remand, this court reconsidered
its earlier decision, and sought to determine whether the
language of § 53–29 could be limited to exclude physicians
from its operation, and thus ensure a woman's right to
an abortion by medically competent personnel. State v.
Menillo, supra, 171 Conn. at 145, 368 A.2d 136. With
the foregoing principles on severability in mind, this court
concluded that “[t]he exclusion of physicians from the
prohibitions of the statute would in no way destroy its
effectiveness as to other classes of persons. The invalid
inclusion of physicians is not so mutually related to and
intrinsically connected with the remainder of the statute
as to indicate *220  that the statute would never have
been adopted without the inclusion of physicians.” Id.,
at 146, 368 A.2d 136. Thus, the court concluded that
the presumption of severability was not overcome, and
that the legislature intended to criminalize the covered
behavior when engaged in by a person who was not a
physician.


Similarly, in In re Robert H., supra, 199 Conn. at 693,
509 A.2d 475, this court examined statutory language to
discern the legislature's dominant purpose in enacting the
statute. The defendants in that case had been adjudicated
delinquents and committed to state custody after being
charged with sexual assault. Id., at 695, 509 A.2d 475.
At trial, the defendants sought to introduce records from
the rape crisis center visited by the victim, but the court
granted a motion to quash the subpoena because of
General Statutes (Rev. to 1985) § 52–146k, which, inter
alia, created a testimonial privilege for communications
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between a sexual assault counselor and a sexual assault
victim. Id., at 698, 509 A.2d 475. The defendants appealed
an order by the trial court quashing a subpoena for records
from the rape crisis center visited by the victim based on
a determination that information contained therein was
privileged. Id., at 694–701, 509 A.2d 475. Specifically, the
defendants claimed that the statutory privilege created by
§ 52–146k was improperly invoked because other language
prevented the identity of the sexual assault counselor from
being disclosed in a civil or criminal proceeding; General
Statutes (Rev. to 1985) § 52–146k (b); and, thus, the
definitional elements necessary to qualify an individual
as a “sexual assault counselor,” which determine whether
the privilege applied under the statute, could not be
established because the counselor could not be called to
testify at trial. Id., at 698–701, 509 A.2d 475; General
Statutes (Rev. to 1985) § 52–146k (a)(5).


On appeal, this court agreed that the statute contained
conflicting language, stating, “if the identity of the sexual
assault counselor cannot be disclosed under *221  ... §
52–146k (b), then it would always **131  be impossible
to determine whether the statutory criteria set out in §
52–146k (a)(5) were satisfied with respect to that sexual
assault counselor.” In re Robert H., supra, 199 Conn. at
701, 509 A.2d 475. After analyzing the language of the
statute, the court concluded that “[t]he obvious intent
and the dominant purpose of this statute is to grant a
privilege to confidential communications between a sexual
assault counselor ... and a victim.” Id., at 703, 509 A.2d
475. Then, instead of striking down the entire statute, the
court determined that the “portion of § 52–146k (b) which
prohibits the disclosure of the identity of a sexual assault
counselor is separable and independent from the balance
of the statute given [the statute's] dominant purpose
of creating the privilege....” Id., at 704, 509 A.2d 475.
Accordingly, the court remanded the case to the trial
court for a determination of whether the sexual assault
counselor who treated the victim satisfied the necessary
criteria to claim the testimonial privilege. Id., at 704–
705, 509 A.2d 475. The court similarly directed that the
counselor's identity be disclosed to the defendants for
purposes of cross-examination concerning her statutory
qualifications. Id., at 705, 509 A.2d 475.


Similarly, in State v. Bell, 283 Conn. 748, 784–86, 931
A.2d 198 (2007), this court was tasked with determining
whether General Statutes (Rev. to 2007) § 53a–40 (h),
violated the sixth amendment. The statutory subsection at


issue authorized the trial court to impose a substantially
harsher sentence on a defendant if: (1) a jury had
determined he qualified as a persistent dangerous felony
offender and; (2) the trial court concluded that the public
interest would be best served by subjecting the defendant
to a harsher sentence. See id., at 796, 931 A.2d 198.
Although in that case, the court did look to the legislative
history to determine the actual intent of the legislature in
amending the statute at issue; see id., at 802–803, 812, 931
A.2d 198; the court ultimately concluded that, as worded,
the statute did violate the sixth amendment because it
*222  authorized a sentence enhancement greater than


the maximum sentence authorized by the jury verdict.
Id., at 803–804, 931 A.2d 198. Instead of striking the
statute in its entirety, however, the court noted that if a
phrase were excised from the statute, it would be rendered
constitutional while still keeping with the legislature's
dominant purpose behind enacting the statute. See id.,
at 811–12, 931 A.2d 198. The court did so even though
its separation had the effect of altering the legislature's
chosen process required for a persistent dangerous felony
offender to receive an enhanced sentence. See id., at 811–
13, 931 A.2d 198.


With the foregoing principles in mind, I would conclude


that the statute in the present case is separable. 50  As
in In re **132  Robert H., the statutory language in
the *223  present case evinces two separate legislative
goals: the prohibition of the death penalty for all crimes
committed after the effective date of P.A. 12–5; and
the retention of the death sentences of the prerepeal


defendants. 51  It would be anomalous and alarming to
conclude that, in enacting a statute repealing the death
penalty, the legislature was primarily concerned with
seeing a handful of men executed. Thus, it is clear to me
that the dominant purpose of P.A. 12–5 was to prohibit
the death penalty for future crimes. The retention of
existing death sentences was incidental to the primary
purpose of abolition. Indeed, if the obvious intent of the
legislature was to retain the death penalty for prerepeal
defendants, then why would the legislature have enacted
the statute? Connecticut, after all, already authorized
the death penalty prior to P.A. 12–5 and, therefore,
legislative inaction would have ensured the retention
of existing death sentences. Likewise, it is noteworthy
that the abolition of the death penalty will affect all
future defendants, an unquantifiable and obviously large
number, whereas the portion of P.A. 12–5 retaining the
death penalty for crimes committed prior to the effective
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date will affect only those defendants who have committed
capital felonies prior to the effective date. Thus, striking
*224  down P.A. 12–5 in its entirety would thwart its


primary purpose—the abolition of the death penalty. 52


**133  *225  The state claims, however, that an
examination of the legislative history of P.A. 12–5 shows
that the legislature would not have repealed the death
penalty without retaining preexisting death sentences and,
therefore, that the statute is not severable. I disagree. In
certain instances, when legislative intent is not readily
apparent from the plain language of the statute, this court
has examined the legislative history of a statute when
determining whether a statute is severable. See State v.
Bell, supra, 303 Conn. at 261–63, 33 A.3d 167; **134
State v. Bell, supra, 283 Conn. at 802–803, 931 A.2d
198. Even if one examines the legislative history of the
act, the state's argument lacks merit. This court does not
seek to determine whether, if the legislature had known
about the constitutional flaw at the time of enactment, it
would have enacted the remaining constitutional portion
of the statute, an exercise that would engage this court in
speculation. See State v. Bell, supra, 303 Conn. at 261, 33
A.3d 167. Rather, the question this court must answer is
whether the legislature, at the time that a portion of the
statute is declared unconstitutional, *226  would prefer
the continued operation of the constitutional portion of
the statute or the complete invalidation of the statute.
Id. In answering this question, the court must keep in
mind that there is a presumption in favor of severability.
See General Statutes § 1–3. Moreover, this court should
keep in mind that, if only a portion of a statute is
found to be constitutional, it should be severed from the
offending remainder “unless this court determines that
the legislature would have enacted it in precisely the same
form if it had known of the constitutional flaw at the
time of enactment.” (Emphasis in original.) State v. Bell,
supra, 303 Conn. at 261 n. 12, 33 A.3d 167. As this court
explained in Bell, this means that this court would have to
find that the legislature would not have repealed the death
penalty if it had been aware of the constitutional flaw in
P.A. 12–5. See id.


Although I consider the dominant purpose of the statute
to be evident from its plain language, an examination of
the relevant legislative history bolsters my conclusion that
the offending portion of the statute is, in fact, severable
from the constitutional remainder. Although the state
points to select portions of the legislative history that


highlight an insistence that the repeal be prospective, 53


there is also evidence that many legislators *227  were
in favor of a complete repeal of the death penalty. More
importantly, the legislature was warned, in no uncertain
terms, that an attempt to repeal the death penalty only
prospectively was likely to run afoul of both the federal
and state constitutions. Consider, for example, a portion
of Chief State's Attorney Kevin Kane's testimony before
the Judiciary Committee: “If it is passed in this form
and it's prospective and a crime occurs the day before it
becomes effective my feeling is [that] there's—I know I
wouldn't, I know I won't seek the death penalty for a crime
that occurs the day before it becomes effective. I think
that would be arbitrary. And I wouldn't—just wouldn't


plain feel right doing it. That's my opinion.” 54  **135
(Emphasis added.) Conn. Joint Standing Committee
Hearings, Judiciary, Pt. 8, 2012 Sess., p. 2633. Asked
point-blank by a legislator “does this law, this bill stop
[offenders who committed capital felonies prior to the
effective date] from receiving the death penalty?” Id., at
p. 2646. Chief State's Attorney Kane responded: “the
wording of the bill itself does not but my prediction is ...
that as a result of ... this bill passing people won't be executed
whether [they have] been sentenced or not.”(Emphasis
added.) Id.


Similarly, another legislator urged the House of
Representatives to adopt an amendment to the bill that
became P.A. 12–5 that would have reinstated the death
penalty for all offenders if this court were to determine
that the repeal of the death penalty was constitutionally
required to apply to those currently sentenced to death:
“This amendment, Madam Speaker ... now is very *228
appropriate. There are many people in this room that
have changed in their mind their vote to abolish the death
penalty rather than vote against abolishing the death
penalty based on these [eleven] who are on death row being
executed, especially, Komisarjevsky and Hayes.... And
what I'm saying is that we will be misleading the people
in this room that have changed their decision because the
death penalty will still stay in place for those that are on
death row if we do not pass this ... amendment ... we would
be doing them a wrong. And I think those people would ...
have been misled by this coming out, because I believe
that those who put in this bill, with the prospective in
there, know that eventually this is going to go away, and
they're misleading the rest of the [r]epresentatives that will
be voting here today; therefore, I urge all my colleagues in
this room to support this amendment.” 55 H.R. Proc., Pt.
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4, 2012 Sess., p. 1063, remarks of Representative Adinolfi.
The amendment, which was described by its sponsor,
Representative John Hetherington, as “the opposite of a
severability clause ... think of it that way”; id., at p. 1061;
failed by a vote of fifty-four to eighty-eight, with nine votes
not present or abstaining. Id., at p. 1066.


A matching amendment failed in the Senate. The
amendment's sponsor explained the need for it as follows:
“[T]he intent is—Senator [Eric] Coleman had indicated
that the bill he believes not to be unconstitutional.
Therefore this amendment does not have to go forward.
And I guess I look at it as a spare tire in your trunk.
You may not need it. But if it is unconstitutional, you
have it. And you've protected the intent of the [l]egislature,
which is not, clearly not to let the [eleven] currently on
death row to get a different sentence. And if that's clearly
what we want to do this amendment will ensure that takes
place. And there's many of us around the [c]ircle who, at
least I understand, were debating *229  whether to vote
in favor of getting rid of the death penalty or not. But
clearly an effort to change their mind was the relief or
satisfaction that the [eleven] who are currently on death
row would continue to be on death row absent—even with
this legislation. All this does is say absolutely true. And
if your wishes are not upheld, and if those [eleven] end
up with a lesser sentence, which was not our intent, we
will do away with getting rid of the death penalty. It's just
protection that gets what we all wanted. **136  And if
that's a major factor, this is how you protect it.” (Emphasis
added.) 55 S. Proc., Pt. 3, 2012 Sess., p. 668, remarks
of Senator Leonard Fasano. This proposed amendment
also failed to pass, receiving fifteen votes in favor and
twenty against, with one vote not present or abstaining.
Id., at p. 669. All of the legislators who voted against
this amendment were presumably aware of the statutory
presumption codified at § 1–3 in favor of severing invalid
provisions from the remaining inoffensive language of a
statute at the time that they rejected these amendments.
See, e.g., State v. Fernando A., 294 Conn. 1, 21, 981 A.2d
427 (2009) (“the General Assembly is always presumed to
know all the existing statutes and the effect that its action
or non-action will have upon any one of them” [internal
quotation marks omitted] ).


Further, other legislators plainly believed that there
might be constitutional issues associated with a purely
prospective repeal: for example, Senator John Kissel
stated the following in response to testimony that sought


to assure the legislature that a prospective only repeal
could be accomplished: “[T]his is Connecticut, this is New
England, this is a debate that's not going away any time
soon and I really do believe once this step is made, the
other shoe's going to fall, inevitably, if not sooner than
we all think. And whether it's driven by a Supreme Court
decision, appeals, or whether a future legislature a few
years from now says, wow, *230  we can't have [eleven]
people on death row and have everybody else—or some
horrible, horrific criminal commits a crime and because
it's a few days after this goes into effect then the argument
is we've got this individual here who can only face life
without [the] possibility of release, that is fundamentally
unfair to these other individuals and that's—that becomes
much more difficult for folks such as myself who are
advocates and proponents of the death penalty.” Conn.
Joint Standing Committee Hearings, Judiciary, Pt. 9, 2012
Sess., p. 2768.


Accordingly, I conclude that the portions of P.A. 12–
5 that render it unconstitutional are not so mutually
connected to the constitutional remainder so as to indicate
a legislative intent that the entire act should fall and that,
therefore, the provision of P.A. 12–5 requiring prospective
application is severable.


III


CONCLUSION


The effective date provision of P.A. 12–5 is patently
unconstitutional under the federal constitutional ban
on cruel and unusual punishment. Moreover, our
state constitution's prohibition of excessive and
disproportionate punishment renders capital punishment
unconstitutional. If our state had executed one person
while the prospective repeal is in effect, it would have
separated itself from not only all of the states in our own
country, but from all of the countries in the modern world.
Instead of continuing its tradition as a paradigm for the
elimination of the death penalty for certain classes of
individuals, Connecticut would have descended into the
murky depths of the uncharted waters of death penalty
executions postrepeal of the death penalty statute. The
majority's decision today derives from the strength of our
collective moral ethos. Our laws should never succumb to
the inherent indecency *231  associated with a vengeful
purpose directed toward a few isolated individuals. I do
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not believe that this is the legacy which Connecticut wishes
to leave to its future generations.


Therefore, I respectfully join in the majority opinion and
issue this concurring opinion.


**137  ROGERS, C.J., dissenting.
The majority concludes that the death penalty is
unconstitutional under the state constitution. Every step
of its analysis, however, is fundamentally flawed. First,
the majority engages in an extensive discussion of the
ancient history of the death penalty in this state pursuant
to State v. Geisler, 222 Conn. 672, 684–86, 610 A.2d
1225 (1992), and concludes that these “constitutional
facts” are “unique and expansive.” The majority identifies
absolutely nothing in our state's distant past, however,
that would remotely support the conclusion that there
has ever been a societal consensus in this state that
the death penalty is an inappropriate punishment for
the most heinous murders. Thus, this history is entirely
irrelevant to the question before the court. Indeed,
in apparent acknowledgment of the complete absence
of any historical support for the conclusion that the
state constitution provides materially different protections
from cruel and unusual punishments than does the eighth
amendment to the federal constitution in this context, the
majority ultimately concludes that the proper framework
for evaluating the defendant's claim is the same as
“the framework that the federal courts have used to
evaluate eighth amendment challenges.” See part I F of
the majority opinion. Under that framework, the court
is required to determine whether the death penalty is
consistent with contemporary standards of decency. Gregg
v. Georgia, 428 U.S. 153, 173, 96 S.Ct. 2909, 49 L.Ed.2d
859 (1976) (“an assessment of contemporary values
concerning the infliction of a challenged sanction is *232
relevant to the application of the [e]ighth [a]mendment”);
see also Trop v. Dulles, 356 U.S. 86, 101, 78 S.Ct. 590,
2 L.Ed.2d 630 (1958) (eighth amendment “must draw
its meaning from the evolving standards of decency that
mark the progress of a maturing society”). Even assuming
that the federal contemporary standards of decency rubric
is the proper standard for evaluating a claim that the
death penalty is categorically unconstitutional under the
state constitution, however, this court rejected a claim that
the death penalty is inconsistent with the contemporary
societal mores of this state a mere four years ago,
concluding that, as of 2011, “there remains powerful


evidence of strong public support for the death penalty”
in this state. State v. Rizzo, 303 Conn. 71, 198, 31 A.3d
1094 (2011), cert. denied, ––– U.S. ––––, 133 S.Ct. 133, 184
L.Ed.2d 64 (2012). Nevertheless, the majority concludes
that, as the result of the enactment of No. 12–5 of the
2012 Public Acts (P.A. 12–5), in which the legislature
abolished the death penalty for crimes committed after
the effective date of the act, April 25, 2012, the death
penalty is somehow now unconstitutional. In making
this determination, the majority disregards the obvious:
the legislature, which represents the people of the state
and is the best indicator of contemporary societal mores,
expressly retained the death penalty for crimes committed
before the effective date of P.A. 12–5. The majority's
reasoning also contains a glaring contradiction that
cannot be reconciled: at the same time that the majority
concludes that the prospective repeal of the death penalty
demonstrates that the people of this state have rejected
the death penalty as an appropriate punishment for the
most egregious murders, it concludes that the retention of
the death penalty for capital offenses committed before
April 25, 2012, evinces a constitutionally impermissible
societal desire to wreak vengeance against the  *233


perpetrators of such crimes. 1  **138  Moreover, in
making its determination that the death penalty violates
contemporary standards of decency in this state, the
majority: (1) addresses societal factors affecting the
constitutionality of the death penalty that the defendant,
Eduardo Santiago, has not raised and that neither party
has had an opportunity to address; (2) relies on contested
and slanted extra-record materials that neither party has
had an opportunity to review or respond to; and (3)
improperly applies the governing legal standard. Thus,
the majority's determination that the death penalty is
unconstitutional under our state constitution is based on
a house of cards, falling under the slightest breath of
scrutiny.


I


Before addressing the merits of the majority's decision,
it is important to clarify the procedural context in which
these issues arose, in order to demonstrate the extent to
which the majority has exceeded its authority as a court
whose function it is to act as a “neutral arbiter of matters
the parties present.” (Internal quotation marks omitted.)
Blumberg Associates Worldwide, Inc. v. Brown & Brown
of Connecticut, Inc., 311 Conn. 123, 146, 84 A.3d 840
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(2014). While the defendant's appeal in the present case
was pending, the defendant filed a motion for permission
to file a *234  supplemental brief and for oral argument
to address the impact of the passage of P.A. 12–5 on
his appeal. Specifically, the defendant claimed that the
passage of P.A. 12–5 raised serious questions about the


continued constitutional validity of the death penalty. 2


On June 12, 2012, we issued our decision in the defendant's
appeal. See State v. Santiago, 305 Conn. 101, 49 A.3d
566 (2012). In that decision, we “denied the defendant's
motion [to file a supplemental brief and for oral argument]
because ... these constitutional issues would be more
appropriately addressed in the context of post-judgment
motions.” Id., at 308 n. 167, 49 A.3d 566. **139  We
also rejected in Santiago the defendant's claim that the
“the death penalty is per se unconstitutional under the
Connecticut constitution, and that we should overrule our
decisions holding to the contrary.” Id., at 306, 49 A.3d
566. The defendant then filed a motion for reconsideration
and a renewed motion to file a supplemental brief on
the same issues that he had identified in his original
motion, “as well as any others relating to the impact of
[P.A.] 12–5 on  *235  the validity of [the defendant's]
continued prosecution seeking a death sentence that are
revealed by additional research.” (Emphasis added.) This
court granted both motions.


Thereafter, the defendant filed a supplemental brief in
which he raised the following six claims for the court's
consideration: (1) P.A. 12–5 renders the defendant's death
sentence arbitrary under General Statutes § 53a–46b (b);
(2) executing the defendant when P.A. 12–5 had abolished
the death penalty for future offenses would be cruel and
unusual punishment in violation of the eighth amendment
to the United States constitution and article first, §§ 8
and 9, of the Connecticut constitution because, among
other reasons, the act evinces a societal consensus against
the death penalty; (3) carrying out an execution after the
passage of P.A. 12–5 would violate the equal protection
and substantive due process guarantees of the fourteenth
amendment to the United States constitution and article
first, §§ 1, 8, 9 and 20, of the state constitution; (4)
the effective date provision of P.A. 12–5 violates the
prohibition on bills of attainder and ex post facto laws
contained in article one, § 10, of the federal constitution;
(5) executing the defendant after the enactment of P.A. 12–
5 would violate article first, § 9, of the state constitution
because the death sentence is not “ ‘clearly warranted by


law’ ”; and (6) the unconstitutional portion of P.A. 12–5
is severable under state law.


Thus, it is perfectly clear that the sole issue that is
before this court is the effect of the passage of P.A. 12–
5 on the continued constitutional validity of the state's
death penalty statute, specifically, the defendant's claim
that the death penalty became unconstitutional after the
passage of P.A. 12–5, because the act reflects a legislative
determination that the death penalty no longer comports
with contemporary societal mores and it rendered the
death penalty arbitrary. The defendant *236  has not
contested, for purposes of this appeal, the correctness
of this court's previous decisions holding that the death
penalty is not prohibited by the due process clauses of
our state constitution, including our decision in State v.
Rizzo, supra, 303 Conn. at 201, 31 A.3d 1094 and has
asked us only to determine whether P.A. 12–5 reflects
a recently emerged societal consensus that the death
penalty is cruel and unusual. Thus, the defendant has
made no claim that the death penalty is unconstitutional
on the basis of the historical development of the death
penalty in this state, the rarity of its imposition in
this state in recent decades, the sentencing practices of
other states in recent decades (other than the sentencing
practices of states that have prospectively repealed the
death penalty), the opinions and recommendations of
professional associations, delays in executions in recent
decades, racial disparities in the imposition of the death
penalty, the possibility of erroneous death sentences, or
the “inherent conflict” between the requirement that the
discretion of the jury to impose the death penalty must be
cabined and the requirement that its discretion to accord
mercy may not be constrained in any way. Because all
of these factors relate to societal conditions and practices
that existed before the passage of P.A. 12–5, the defendant


has effectively conceded that they carry no weight here. 3


**140  *237  II


With this procedural history in mind, I turn to the
merits of the majority's opinion. I begin with the


majority's Geisler analysis. 4  After reviewing the Geisler
factors, the majority concludes that: (1) the United
States Supreme Court's repeated holdings that the
death penalty “comports with contemporary American
standards of decency, satisfies legitimate penological
objectives, and is not imposed in an impermissibly
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arbitrary or discriminatory manner” carry no weight
because that court has never considered whether the
death penalty may be constitutionally imposed after a
prospective repeal; (2) the silence of our state constitution
on the question of cruel and unusual punishment reveals
nothing about the intent of the constitutional framers;
(3) the preconstitutional roots of the freedom from
cruel and unusual punishment establish that “Connecticut
citizens enjoyed a quasi-constitutional freedom from cruel
punishment, one that reflected our unique social and
political traditions and that far exceeded the protections
*238  recognized in England at the time” because, during


the 1600s, 1700s and early 1800s, this state's (or the
predecessor colony's) courts and public leaders were more
“progressive” and less tolerant of harsh punishment than
their English contemporaries and forebearers; and (4) this
court's previous holdings that the due process provisions
of the state constitution do not bar the imposition of
the death penalty for the most heinous murders are
now questionable because they have been overtaken by
“new insights into the history of capital punishment in
Connecticut, in tandem with the legislature's 2012 decision


to abolish the death penalty prospectively” **141  ; 5  and
(5) precedents from other states support the conclusion
that, in determining whether the death penalty comports
with contemporary societal mores, the relevant societal
mores are those of this state.


With respect to the first, fourth and fifth Geisler factors,
relating to federal precedents, the precedents of this
court and the precedents of other states, the majority
appears to concede that these factors do not support the
conclusion that the death penalty is now unconstitutional
under the state constitution, and I would agree with
that conclusion. I also agree with the majority that these
precedents support the conclusion that a new look at
the constitutionality of the death penalty in this state
under the state constitution is warranted in light of the
legislature's enactment of P.A. 12–5 and I am willing to
assume for purposes of this opinion that, in determining
whether the death penalty is still constitutional *239
under the state constitution, we must consider the current
societal mores of this state. As I discuss in part III of this
dissenting opinion, however, I believe that the majority
misapplies the evolving standards of decency rubric and,
under a proper application of that standard, the death
penalty does not violate the state constitution. For the
reasons that I have discussed in part I of this dissenting
opinion, I also believe that the validity of this court's


previous holdings that the death penalty is constitutional
under the state constitution is not properly before the
court here because the sole claim that the defendant has
raised is that P.A. 12–5 evinces a new societal consensus
that the death penalty is unconstitutional.


With respect to the second Geisler factor, the text of
the respective constitutional provisions, the majority
concludes that despite the fact that, unlike the eighth
amendment to the federal constitution, article first, §§ 8
and 9, of our state constitution are silent with respect
to the imposition of cruel and unusual punishments, this
factor does not weigh in favor of the constitutionality
of the death penalty under the state constitution. Surely,
however, the fact that the framers of the state constitution,
both in 1818 and in 1965, declined to adopt the “cruel
and unusual” language of the eighth amendment as
part of our state constitution suggests that they were
less, or, at a minimum, that they were not more,
concerned with this problem than the framers of the


eighth amendment. 6  I **142  fail to understand how
the lesser or *240  coextensive concern of the framers of
the state constitution could possibly imply the existence


of a broader right. 7  Moreover, there are, as Justice
Zarella points out in his dissenting opinion, repeated
textual references *241  to capital offenses in the state


constitution. 8  See Conn. Const., art. I, §§ 8 and 19, as
amended by article four of the amendments. The 1818
constitution also expressly referred to the death penalty
and capital offenses; see Conn. Const. (1818), art. I, §§ 9
and 14; and the death penalty was authorized by statute
for numerous offenses, including nonhomicide offenses,


when that constitution was adopted. 9  See General
Statutes (1796 **143  Rev.) p. 182; General Statutes
(1808 Rev.) tit. LXVI, c. I. Thus, there can be no doubt
that the framers of both the 1818 and 1965 constitutions
believed that the death penalty for the most heinous crimes
was entirely compatible with this state's fundamental
law. See State v. Rizzo, supra, 303 Conn. at 188, 31
A.3d 1094 (“[W]e remain cognizant that our constitution
contains explicit references to capital punishment ... and,
therefore, expressly sustains the constitutional validity
of such a penalty in appropriate circumstances.... The
defendant's claim must be evaluated against this clear
textual backdrop.” [Citations omitted; internal quotation
marks omitted.] ). Indeed, the majority concedes as much.
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With respect to the third prong of Geisler, historical
insights into the intent of our constitutional forebearers,
the majority undertakes an extensive review of the
attitudes *242  of this state's citizenry and public leaders
toward criminal punishments before the adoption of the
1818 and 1965 state constitutions. It contends that, during
the 1600s and 1700s, this state was increasingly intolerant
of certain brutal forms of corporal punishment and “came
to believe that the death penalty should be reserved
for only the most heinous and universally condemned
offenses.” See part I B 1 of the majority opinion. I fail
to perceive, however, why the fact that this state rejected
brutal forms of corporal punishment and believed that
the death penalty should be reserved for only the most
heinous crimes supports the conclusion that imposing the
death penalty for the most heinous crimes may now be
inconsistent with the state constitutional prohibition on
cruel and unusual punishments. Indeed, the majority's
analysis is riddled with non sequiturs. Although to
enumerate all of them would greatly and unnecessarily
increase the length of this dissenting opinion, I offer the
following glaring examples. First, the majority appears to
suggest that the execution of Peter Lung in 1816 shows
that this state had developed a broader conception of
cruel and unusual punishment than that of the federal
framers because the execution was not met with public


celebration. 10  Second, the majority concludes in footnote
31 of its opinion that the fact that the state opened
a new prison in 1964 that was “ ‘primarily devoted
to preparing inmates for adjusting to community living
and responsibility when they are released’ ” shows that
“our state's understanding of the permissible nature
and purposes of punishment had undergone a thorough
transformation” from 1818 to 1965. The question that
the majority is addressing, however, is not whether the
underlying theory of punishment for noncapital crimes has
changed *243  in this state over the years, but whether
our state constitution now bars capital punishment for the
most heinous murders. Neither the opening of the Somers
prison in 1964 nor anything else in the majority's review of
the history of this state remotely supports the conclusion
that it does. Indeed, in yet another glaring inconsistency,
the majority itself concedes that the ancient history of
this state and the historical attitudes of its citizens toward
criminal punishment say “little about [the] legal status [of
the death penalty] two centuries later.”


Finally, although the majority refers to our “unique and
expansive constitutional **144  and preconstitutional


history”; see part I F of the majority opinion; it makes
no attempt to compare the history of this state with the
history of the other states that were in existence when
the eighth amendment was proposed in 1789 and ratified
in 1791. Accordingly, any suggestion that the “rapid
evolution in penology” that had occurred in this country
and its predecessor colonies from the early colonial
days to the late 1700s was “especially pronounced in
Connecticut” is pure speculation. For the same reason, the
majority's reference to “our state's unique and expansive
constitutional and preconstitutional history” is devoid
of any substantive content. Finally, even if it were true
that this state has a history that supports a unique and
expansive interpretation of the protections afforded by the
due process provisions of the state constitution, I must
reiterate that there is absolutely nothing in the history
of this state that supports the conclusion that its citizens
have ever rejected capital punishment as an inappropriate
punishment for the most heinous murders.


After reviewing these Geisler factors, the majority states
that its review has led it to conclude that it should “broadly
adopt the framework that the federal courts have used to
evaluate eighth amendment challenges.” *244  See part I
F of the majority opinion. At the same time, the majority
makes it clear that it may “conclude that practices and
punishments that the United States Supreme Court has
expressly approved are nevertheless unconstitutionally
cruel and unusual in Connecticut ... either because our
state's contemporary standards of decency differ from
those of the nation as a whole, or because this court simply
reaches a different conclusion when applying to the relevant
constitutional facts, as a matter of state constitutional
law, standards similar or even identical to those that the
United States Supreme Court has articulated.” (Citation
omitted; emphasis added.) See footnote 17 of the majority
opinion. Thus, the majority again tries to have its cake
and eat it too. First, the majority declines to conclude
that the due process provisions of the state constitution
provide broader protection from the death penalty for the
most heinous murders than the eighth amendment does,
presumably because it knows that any such conclusion
would be simply unsupportable; then the majority declines
to be bound by the Supreme Court's understanding of
eighth amendment jurisprudence, presumably because it
wants to ensure that its decision is insulated from any


further review. 11







State v. Santiago, 318 Conn. 1 (2015)


122 A.3d 1


 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 80


In light of the majority's failure to reach any definitive
conclusions as to the relative scopes of the right to be
free from cruel and unusual punishments under the state
and federal constitutions, I can only conclude that the
majority has undertaken this extended analysis of the
state's ancient history in the misguided belief that, if it
can somehow imply that the attitude of this state's *245
citizens toward any form of criminal punishment was ever
ahead of the curve of broader societal attitudes, it must
follow as the night follows the day that societal attitudes
have been, are now and always will be “progressive”
for all forms of punishment, including the death penalty


**145  for the most heinous murders. 12  The reality,
however, is that neither the text of the state constitution
nor our state's history in any way supports the view that
Connecticut citizens were ever against the penalty of death
for the most heinous crimes. Moreover, the majority's
belief is entirely inconsistent with its ultimate conclusion
that the constitutional standard for determining whether
the death penalty is cruel and unusual under the state
constitution is whether it comports with the contemporary
societal mores of this state—not whether the death penalty
comports with societal mores that existed hundreds of
years ago, not whether the existing societal mores of this
state continue to be ahead of the curve, and not whether
the death penalty comports with the contemporary mores


of certain members of this court. 13  Because they shed
no light on the broad issue that the majority has taken
upon itself to address, the second and third Geisler *246
factors are irrelevant to its analysis. Indeed, the majority
concedes as much when it concludes that it should apply
the evolving standards of decency rubric that applies to
eighth amendment claims, which requires the courts to
consider contemporary standards of decency. Although
those factors may be relevant to the extent that they shed
light on the question of whether the death penalty was
considered cruel and unusual punishment when the 1818
and 1965 constitutions were adopted, there is no dispute
that it was not considered as such.


III


I next address the majority's conclusion that the death
penalty is incompatible with the current societal mores
of this state. In making its determination that the
death penalty violates the state constitution, the majority
applies the “evolving standards of decency” rubric that
is applied under the federal constitution. See Trop v.


Dulles, supra, 356 U.S. at 101, 78 S.Ct. 590 (eighth
amendment “draw[s] its meaning from the evolving
standards of decency that mark the progress of a
maturing society”). I would note that, although the
United States Supreme Court has applied this rubric to
determine the constitutionality of the death penalty for
certain crimes and for certain classes of defendants, it is
unclear whether that court would ever find that societal
rejection of the death penalty rendered the death penalty
categorically unconstitutional, despite the language of
federal constitution expressly contemplating the death
penalty and this country's historical acceptance of the
death penalty as the appropriate punishment for the most
heinous crimes. See Glossip v. Gross, ––– U.S. ––––, 135
S.Ct. 2726, 2747, 192 L.Ed.2d 761 (2015) (Scalia, J.,
concurring) **146  (“[N]ot once in the history of the
American Republic has this [c]ourt ever suggested the
death penalty is categorically impermissible. The reason
is obvious: It is impossible to hold unconstitutional
that which the [c]onstitution explicitly contemplates. The
[f]ifth *247  [a]mendment provides that ‘[n]o person shall
be held to answer for a capital ... crime, unless on
a presentment or indictment of a [g]rand [j]ury,’ and
that no person shall be ‘deprived of life ... without due
process of law.’ ” [Emphasis in original.] ). Even assuming,
however, that evolving standards of decency could render
the death penalty unconstitutional in this state under the
Trop standard, despite the language of our constitution
expressly contemplating the death penalty; see part II of
this dissenting opinion; the majority has failed to establish
that the death penalty for the most heinous murders is
inconsistent with contemporary standards of decency in


this state. 14


In analyzing this issue, it is important to distinguish
between the applicable standard for determining whether
there has been a violation of the constitution and the
scope of the right at issue. Specifically, it is clear to me
that the standard applied under the state constitution is
the same as under the eighth amendment: a punishment
is unconstitutionally cruel and *248  unusual under the
state constitution if it violates contemporary standards
of decency in this state. Obviously, however, the societal
mores of this state may be less (or more) tolerant of
particular types of punishment than the societal mores
of the nation as a whole and, accordingly, a punishment
that is cruel and unusual under our state constitution will
not necessarily violate the eighth amendment. Thus, to the
extent that the societal mores of this state are less tolerant
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of harsh punishment than national mores, the scope of the
right may be considered “broader” in this state, although
the fundamental nature of the right is the same. Cf. State
v. Rizzo, supra, 303 Conn. at 188, 31 A.3d 1094 (“[T]he
standard of extreme cruelty is not merely descriptive,
but necessarily embodies a moral judgment. The standard
itself remains the same, but its applicability must change
as the basic mores of society change.” [Emphasis added;


internal quotation marks omitted.] ). 15


**147  The majority identifies “five objective indicia of
society's evolving standards of decency: (1) the historical
development of the punishment at issue; (2) legislative
enactments; (3) the current practice of prosecutors and
sentencing juries; (4) the laws and practices of other
jurisdictions; and (5) the opinions and recommendations
of professional associations. See, e.g., Graham v. Florida,
[560 U.S. 48, 61–67, 130 S.Ct. 2011, 176 L.Ed.2d 825
(2010) ]; Atkins v. Virginia, [536 U.S. 304, 311–16, 122
S.Ct. 2242, 153 L.Ed.2d 335 (2002) ]; Thompson v.
Oklahoma, [487 U.S. 815, 830, 108 S.Ct. 2687, 101 L.Ed.2d
702 (1988) ]; Enmund v. Florida, [458 U.S. 782, 788–89, 102
S.Ct. 3368, 73 L.Ed.2d 1140 (1982) ]; *249  State  v. Rizzo,
supra, 303 Conn. at 187–96 [31 A.3d 1094].” (Footnote
omitted.) In my view, this methodology misstates both
the eighth amendment jurisprudence of the United State
Supreme Court and the state constitutional jurisprudence
of this court. In the four United States Supreme Court
cases that the majority cites, the court relied primarily
on two objective factors to guide its determination as to
whether a particular punishment violated contemporary
standards of decency: (1) “legislation enacted by the
country's legislatures,” which provides the “clearest and
most reliable objective evidence of contemporary values”;
(internal quotation marks omitted) Atkins v. Virginia,
supra, at 312, 122 S.Ct. 2242; Graham v. Florida, supra,
at 62, 130 S.Ct. 2011; see also Thompson v. Oklahoma,
supra, at 822, 108 S.Ct. 2687; and (2) “[a]ctual sentencing
practices” in this country. Graham v. Florida, supra, at
62, 130 S.Ct. 2011; see also Thompson v. Oklahoma,
supra, at 822, 108 S.Ct. 2687. The Supreme Court has
also on occasion considered whether its determination
“is consistent with the views that have been expressed
by respected professional organizations, by other nations
that share our Anglo–American heritage, and by the
leading members of the Western European community.”
Thompson v. Oklahoma, supra, at 830, 108 S.Ct. 2687.
The court, however, does not consider views of other
nations and, by extension, professional organizations, to


determine the contemporary societal consensus in this
nation regarding a particular punishment. See Graham v.
Florida, supra, at 80, 130 S.Ct. 2011 (“[t]he [c]ourt has
looked beyond our [n]ation's borders for support for its
independent conclusion that a particular punishment is
cruel and unusual,” but practices in other nations do “not
control our decision”); Stanford v. Kentucky, 492 U.S. 361,
369 n. 1, 109 S.Ct. 2969, 106 L.Ed.2d 306 (1989) (“We
emphasize that it is American conceptions of decency that
are dispositive, rejecting the contention of [the] petitioners
and their various amici ... that the sentencing practices of
other countries are relevant. While [t]he practices of other
nations, *250  particularly other democracies, can be
relevant to determining whether a practice uniform among
our people is not merely a historical accident, but rather so
implicit in the concept of ordered liberty that it occupies
a place not merely in our mores, but, text permitting,
in our [c]onstitution as well ... they cannot serve to
establish the first [e]ighth [a]mendment prerequisite, that
the practice is accepted among our people.” [Citations
omitted; emphasis in original; internal quotation marks
omitted.] ), overruled on other grounds by Roper v.
Simmons, 543 U.S. 551, 560, 125 S.Ct. 1183, 161 L.Ed.2d
1 (2005); State v. Rizzo, supra, 303 Conn. at 195, 31
A.3d 1094 (“the United **148  States Supreme Court at
times has referenced international norms as support for
its own determinations, while at the same time making
clear that the opinions prevalent in other nations could
never control over a domestic legislative climate running
decidedly counter to such opinions”). After determining
the contemporary societal consensus, the United States
Supreme Court has then exercised its independent
judgment to consider “the culpability of the offenders at
issue in light of their crimes and characteristics, along
with the severity of the punishment.... In this inquiry the
[c]ourt also considers whether the challenged sentencing
practice serves legitimate penological goals.” (Citations
omitted.) Graham v. Florida, supra, at 67, 130 S.Ct. 2011;
see also Atkins v. Virginia, supra, at 312–13, 122 S.Ct.
2242; Thompson v. Oklahoma, supra, at 833, 108 S.Ct.
2687.


I would conclude that, in determining whether the death
penalty comports with contemporary societal mores in
this state, this court, as a general matter, should follow
the United States Supreme Court's methodology for
determining national societal mores, but on a state level.
Thus, the primary factors that this court should consider
are the actions of our state legislature, which provide
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the “clearest and most reliable objective evidence of
contemporary values”; (internal quotation *251  marks
omitted) Atkins v. Virginia, supra, 536 U.S. at 312,
122 S.Ct. 2242; and the actual sentencing practices of


Connecticut juries. 16  Graham v. Florida, supra, 560 U.S.
at 62, 130 S.Ct. 2011; see also Atkins v. Virginia, supra,
at 312, 122 S.Ct. 2242 (judgments regarding evolving
standards of decency “should be informed by objective
factors to the maximum possible extent” [internal
quotation marks omitted] ); Stanford v. Kentucky, supra,
492 U.S. at 369, 109 S.Ct. 2969 (same). After making a
determination on the basis of these objective factors, the
court may test its conclusions by looking at the views
expressed by respected professional associations and the
practices in other jurisdictions, but it may not use those
views and practices as evidence of this state's societal
mores. Stanford v. Kentucky, supra, at 369 n. 1, 109
S.Ct. 2969. Finally, the court may exercise its independent
judgment to consider whether “the challenged sentencing
practice serves legitimate penological goals.” Graham v.
Florida, supra, at 67, 130 S.Ct. 2011.


With respect to the enactments of our legislature, which
provide the clearest evidence of contemporary societal
mores, the majority contends that the enactment of
P.A. 12–5 reveals that “[o]ur elected representatives have
determined that the machinery of death is irreparable or,
at the least, unbecoming to a civilized modern state....
The prospective abolition of the death penalty thus
provides strong support for the conclusion that capital
punishment no longer comports with contemporary
standards of decency and, therefore, constitutes cruel


and unusual punishment.” 17  **149  (Citation *252
omitted; footnotes omitted.) To the contrary, however,
the legislature's enactment of P.A. 12–5 supports neither
the conclusion that the legislature believes that support
for the death penalty is uncivilized nor the conclusion that
the death penalty does not actually enjoy public support. I
start with the obvious. The legislature enacted legislation
that still allows for the death penalty to be imposed,
because the minority of legislators who opposed the
death penalty in all cases were *253  unable to convince


a majority that it should be repealed retroactively. 18


Moreover, the legislative history of P.A. 12–5 strongly
supports the conclusion that the reason for the prospective
repeal was not that a majority of legislators found the
death penalty morally repugnant even for the worst
crimes, or that they found life imprisonment an adequate


substitute for the death penalty, but that they had
determined that the death penalty simply had **150


become impracticable. 19  Cf. *254  State v. Rizzo, supra,
303 Conn. at 190 n. 88, 31 A.3d 1094 (prospective repeal
of death penalty does not establish that “legislature was
convinced that the death penalty is intolerable under any
and all circumstances”); id., at 199 n. 101, 31 A.3d 1094
(legislative history of prospective repeal by legislature that
governor later vetoed showed that repeal “was motivated
by practical rather than moral concerns”). I further
note that the vote in the Senate was twenty in favor
of passing the proposed legislation and sixteen against
passage; 55 S. Proc., Pt. 3, 2012 Sess., p. 814; and the
vote in the House of Representatives was eighty-six in
favor of passage, sixty-two against passage and three not
voting. 55 H.R. Proc., Pt. 4, 2012 Sess., p. 1390. Thus,
there was significant opposition to any form of repeal.
Accordingly, it is simply untenable to conclude that the
passage of P.A. 12–5 evinces a legislative determination
or societal consensus that the death penalty is immoral
in all cases. Rather, the evidence strongly supports the
*255  conclusion that, despite the legislature's belief that


the death penalty is the appropriate punishment for certain
crimes, after **151  considering all of the societal costs
of imposing the death penalty for future crimes of this
type, the legislature's acceptance of a less severe form
of punishment for those future crimes was a necessary
and tolerable legislative compromise. This belief that the
death penalty is appropriate for certain crimes is evinced
by the fact that the legislature left the death penalty in
place for all capital crimes committed before the effective
date of P.A. 12–5, which provides the clearest evidence of
contemporary societal mores in this state.


The majority states that, to the contrary, “[d]uring the
legislative debates, of the three dozen senators and
representatives who rose to speak in favor of P.A.
12–5, nearly every one stated that they had come to
oppose capital punishment as a matter of conscience or


principle.” 20  Of course, there is no dispute that some
legislators *256  who were considering P.A. 12–5 believed
that the death penalty is immoral under any circumstances
and would have repealed it retroactively if they had been
able to muster the votes to do so. The majority simply
ignores the fact, however, that these legislators constituted
a small minority. Even assuming that all of the “three
dozen” legislators cited by the majority opposed the death
penalty on moral grounds, that would mean that seventy
legislators voted in favor of P.A. 12–5 without expressing
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any moral objections to the death penalty. In addition,
seventy-eight legislators voted against P.A. 12–5, thereby
indicating that they had no objections to the death penalty,
moral or otherwise. See 55 S. Proc., supra, at p. 814; 55
H.R. Proc., supra, at p. 1390. Thus, for a large majority
of legislators—148 out of 184, or 80 percent—there is
no evidence that they had any moral qualms about the
appropriateness of the death penalty for the most heinous


murders. 21


**152  Indeed, it is the majority's improper and illogical
assumption that those who opposed retroactive repeal
*257  but voted for prospective repeal had moral


objections to the death penalty that creates the troubling


specter of moral incoherence. 22  In my view, this court
should not lightly assume that our legislators voted to
retain what they believed to be an immoral punishment
for improper reasons. Rather, the constitutional principle
that this court must presume that the legislature has


acted for legitimate reasons 23  compels the following
conclusions: (1) The legislature voted to retain the death
penalty for crimes occurring before the effective date
of P.A. 12–5 for the simple reason that a majority
of legislators had no moral objection to imposing the
death penalty on defendants who committed heinous
murders when such crimes were punishable by death;
*258  and (2) the legislature voted to repeal the death


penalty prospectively for the simple reason that many
of the legislators who found the death penalty morally
unobjectionable had come to believe that it is simply


unworkable in this state. 24  Unlike the reasons proposed
by *259  the majority, **153  these reasons are mutually
consistent and they find ample support in the legislative


history of P.A. 12–5. 25  See footnote 19 **154  of this
opinion. Moreover, contrary to the majority's suggestion,
these reasons are consistent with the statements by
various legislators that P.A. 12–5 involved a matter of


conscience. 26  No *260  moral principle would compel
a legislator who believed that the death penalty is moral
but unworkable to retain the death penalty going forward.
Indeed, the state's commitment to the families of the
victims who already had endured the agony of the lengthy
litigation and appeal procedures required in death penalty
cases would provide a perfectly legitimate reason to
differentiate between defendants who already had been
sentenced to death and those who will commit such crimes
in the future for legislators who believed that the death
penalty is the appropriate punishment for the worst *261


crimes, but who wanted to avoid the societal costs of


capital punishment in future cases. 27


Finally, I would point out that the majority has chosen
to remain deliberately **155  vague on the question of
whether a majority of this state's citizens oppose the
death penalty on moral grounds. Although the majority
attempts to point at purported evidence that the death
penalty is inconsistent with the contemporary societal


mores of this state's citizenry, 28  it ultimately states that
*262  “[s]ome legislators ... may **156  have seen a


prospective repeal as an opportunity to retain the support
of constituents committed to the execution of particular
residents of death row, while leaving to this court the task
of abolishing capital punishment retroactively.” Thus,
the majority appears to acknowledge that the death
penalty continues to enjoy strong public support. If that
were the case, however—and I see no evidence to the
contrary—then, even if the majority were correct that
*263  the legislature retained the death penalty for crimes


committed before the effective date of P.A. 12–5 in the
hope that this court would invalidate it, the legislature
would have been attempting to delegate to this court a


difficult legislative decision. 29  Any such attempt should be
firmly rejected as a blatant violation of the constitutional
principle of separation of powers.


With respect to the current sentencing practices of this
state, the majority suggests that the death penalty *264  is
now so rarely imposed that it no longer comports with our
state's evolving standards of decency. This is a fact bound
issue, however, that the defendant did not raise, that the
parties have not had an opportunity to brief and on which
the trial court made no factual findings. Thus, the record


is clearly inadequate for review. 30  Accordingly, **157
as I have explained in part I of this dissenting opinion, it
is entirely inappropriate for the majority to consider that
issue in this case.


Moreover, even if the majority were correct that juries
in this state are reluctant to impose the death penalty,
its conclusion that that reluctance is the result of a
societal consensus that the death penalty is immoral is
nothing more than an unsupported assumption. As this
court recognized in State v. Rizzo, supra, 303 Conn.
at 194 n. 94, 31 A.3d 1094 “declining imposition of
capital punishment may indicate that the death penalty
is being employed precisely as was intended, to punish
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only the very worst of society's criminals, and only after
a vigorous legal *265  process has ensured that the
defendant has been found guilty after a fair trial with
demanding procedural safeguards. As the United States
Supreme Court has observed, the relative infrequency of
jury verdicts imposing the death sentence does not indicate
rejection of capital punishment per se. Rather, [it] ... may
well reflect the humane feeling that this most irrevocable
of sanctions should be reserved for a small number of
extreme cases. Gregg v. Georgia, supra, 428 U.S. at 182
[96 S.Ct. 2909].” (Internal quotation marks omitted.)
In addition, although this court has recognized “the
weaknesses inherent in public opinion polls as objective
measures of the popular psyche”; State v. Rizzo, supra, at
195, 833 A.2d 363; public opinion polls certainly lend no
support to the majority's conclusion that the infrequent
imposition of the death penalty in this state reveals a
moral repugnance against the death penalty in all cases.
According to a Quinnipiac University poll released in
March, 2013, 59 percent of Connecticut registered voters
supported the death penalty for persons convicted of


murder, while only 35 percent were opposed to it. 31  Thus,
there is no **158  factual *266  or legal support for a
conclusion that the citizens of this state find the death
penalty to be morally repugnant, even for the most horrific
crimes.


The majority has cited no case in which the United
States Supreme Court, or any other court, has concluded
that there is no societal consensus against a particular
punishment in a particular jurisdiction and then has gone
on to determine that the punishment is unconstitutional
on the basis of the views of other jurisdictions or
professional organizations. Indeed, the majority itself has
started with the premise that “the pertinent standards by
which we judge the fairness, decency, and efficacy of a
punishment are those of Connecticut.” (Emphasis added.)
See part I E of the majority opinion. Accordingly, having
concluded on the basis of these objective factors that
there is no consensus against the death penalty in this
state, I would conclude that the views of other states and
professional organizations have little if any relevance to
the constitutional question. Even if those factors were
relevant, however, the majority's analysis is still flawed.
Again, the defendant has made no claims and presented
no evidence regarding the general sentencing trends or


societal mores of other jurisdictions. 32  Accordingly, this
issue *267  is not properly before us. Moreover, in
making its determination, the majority again relies on


slanted and untested sources that neither party has had
the opportunity to review or to respond to. See footnote
30 of this dissenting opinion. For similar reasons, the
majority's reliance on the opinions and recommendations
of professional associations is improper. Once again, the
majority has addressed an issue that the defendant did
not raise and, once again, neither party has had an
opportunity to review or respond to the extra-record
sources relied on by the majority or to test them in the trial
court.


Finally, exercising its independent judgment to determine
whether the death penalty serves any legitimate
penological goals; see Graham v. Florida, supra, 560 U.S.
at 67, 130 S.Ct. 2011; the majority concludes that it no


longer has any deterrent or retributive value. 33  As the
**160  majority recognizes, *268  however, it is well


established that “the value of *269  [capital punishment],
and its contribution to acceptable penological goals,
typically is a complex factual issue the resolution of
which properly rests with the legislatures.... Kennedy
v. Louisiana, [554 U.S. 407, 441, 128 S.Ct. 2641, 171
L.Ed.2d 525 (2008) ]; see also Roper v. Simmons, supra,
543 U.S. at 571, 125 S.Ct. 1183 ( [i]n general we leave
to the legislatures the assessment of the efficacy of
various criminal penalty schemes); Gregg v. Georgia,
supra, 428 U.S. at 175, 96 S.Ct. 2909 ( [i]n a democratic
society legislatures, not courts, are constituted to respond
to the will and consequently the moral values of the
people ...)....” (Citation omitted; internal quotation marks
omitted.) State v. Rizzo, supra, 303 Conn. at 197–98, 31
A.3d 1094. Thus, courts “cannot invalidate a category
of penalties because [they] deem less severe penalties
adequate to serve the ends of penology,” although
“the sanction imposed cannot be so “totally without
penological justification *270  that it results in the
gratuitous infliction of suffering.” (Internal quotation
marks omitted.) Gregg v. Georgia, supra, at 182–83, 96
S.Ct. 2909.


The United States Supreme Court has held that
“punishment is justified under one or more of three
principal rationales: rehabilitation, deterrence, and
retribution.” Kennedy v. Louisiana, supra, 554 U.S. at 420,
128 S.Ct. 2641. With respect to deterrence, the majority
in the present case relies on Justice Harper's conclusory
statement in his concurring and dissenting opinion in
State v. Santiago, supra, 305 Conn. at 321, 49 A.3d 566
that, “[f]ollowing the abolition of the death penalty for all
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future offenses committed in Connecticut ... it is possible
to determine the exact number of potential crimes that
will be deterred by executing the defendant in this case.
That number is zero.” (Emphasis in original.) No one,
however, has revealed the source of this oracle. I believe
that, to the contrary, the legislature reasonably could have
concluded that its refusal to enforce the laws in effect
when the crime was committed would send the message
to potential offenders that the laws are unstable and that
the state ultimately may be unwilling to enforce them,
**161  thereby weakening their force. People v. Floyd, 31


Cal.4th 179, 191, 72 P.3d 820, 1 Cal.Rptr.3d 885 (2003)
(“penal laws will maintain their desired deterrent effect
by carrying out the original prescribed punishment as
written” [internal quotation marks omitted] ). Indeed, that
very argument was made during the legislative debate on
P.A. 12–5. See Conn. Joint Standing Committee Hearings,
Judiciary, Pt. 9, 2012 Sess., p. 2781, remarks of Kevin
Barry (“It is perfectly proper for the [l]egislature to create
a new sentencing procedure which operates prospectively
only despite the disparity created by rendering different
sentences after an admittedly arbitrarily chosen date ...
because of the legitimate public purpose of assuring
that penal laws will maintain their desired deterrent
effect by carrying out the original prescribed punishment
*271  as written. You would be sending a message ...


that you will carry out what you said you would do
[and] there is deterrence in that....”). Thus, although I
acknowledge that the prospective repeal of the death
penalty has certainly diminished its deterrent value,
imposing the punishment that was authorized at the time
that the crime was committed still “serves an important
purpose in promoting the stability of a society governed
by law.” (Internal quotation marks omitted.) Gregg v.
Georgia, supra, 428 U.S. at 183, 96 S.Ct. 2909.


Even if the majority were correct that the enactment
of P.A. 12–5 has eliminated the deterrent value of the
death penalty, however, a penalty need not have both a
deterrent and a retributive purpose to be penologically
justified. “The truth is that some crimes are so outrageous
that society insists on adequate punishment, because
the wrong-doer deserves it, irrespective of whether it
is a deterrent or not.” Id., at 184 n. 30, 96 S.Ct.
2909. The majority concludes that the death penalty no
longer serves a legitimate retributive purpose because,
by enacting P.A. 12–5, “the legislature necessarily has
made a determination ... that life imprisonment without
the possibility of release is an adequate and sufficient


penalty even for the most horrific of crimes; that we can
express our moral outrage, mete out justice, bring some
measure of solace to the victims, and purge the blemish
of murder on our community whilst the offender yet lives.
If this is true, then, although the death penalty still might
serve some minimal retributive function in Connecticut,


it lacks any retributive justification.” 34  (Emphasis in
original.) Clearly, however, the *272  premise that the
legislature has determined that life imprisonment is an
adequate punishment for the most horrific crimes is not
true. Rather, as I have explained, the prospective repeal
most reasonably is understood as representing a legislative
compromise based on a determination that, although the
death penalty is the appropriate punishment for the most
**162  egregious murders, it has become impracticable.


The majority also contends that the legislature left the
death penalty in place for crimes committed before the
effective date of P.A. 12–5 “primarily to maintain the
possibility of executing two particular offenders—the
much reviled perpetrators of the widely publicized 2007
home invasion and murder of three members of Cheshire's
Petit family” and, therefore, the legislature did not have a
proper retributive purpose, but was improperly motivated
by vengeance. I agree with the majority that a majority
of legislators, as well as a majority of the citizens of this
state, believe that the death penalty is the appropriate
penalty for the defendants who committed the Cheshire
crimes. The majority has failed to establish, however, that
these legislators and citizens do not believe that the death
penalty is also the appropriate punishment for the crimes
committed by the other defendants who are on death row,
which involved the beating to death of a thirteen year old
boy in order to experience what it was like to kill someone;
State v. Rizzo, supra, 303 Conn. at 147–49, 31 A.3d 1094;
the heinous and cruel beating and stabbing to death of a
teenaged son and former wife; State v. Breton, 264 Conn.
327, 345–48, 824 A.2d 778, cert. denied, 540 U.S. 1055,
124 S.Ct. 819, 157 L.Ed.2d 708 (2003); the shooting of a
*273  policeman by a convicted felon; State v. Reynolds,


264 Conn. 1, 18–21, 836 A.2d 224 (2003), cert. denied,
541 U.S. 908, 124 S.Ct. 1614, 158 L.Ed.2d 254 (2004); the
kidnapping, robbery, rape, binding and heinous and cruel
murder of the victim by drowning or strangling; State v.
Cobb, 251 Conn. 285, 302–304, 743 A.2d 1 (1999), cert.
denied, 531 U.S. 841, 121 S.Ct. 106, 148 L.Ed.2d 64 (2000);
and the kidnapping, rape, and heinous and cruel murder
of the victim by repeatedly shooting her as she tried to
escape and screamed for help; State v. Webb, 238 Conn.
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389, 397–99, 680 A.2d 147 (1996), aff'd on remand, 252
Conn. 128, 750 A.2d 448, cert. denied, 531 U.S. 835, 121
S.Ct. 93, 148 L.Ed.2d 53 (2000); and for all particularly


horrendous murders. 35  Indeed, it is *274  reasonable
to **163  conclude that the Cheshire case weighed
particularly heavily on the minds of the public and of
the legislators during the debates on P.A. 12–5, merely
because it provided the most recent—and, admittedly, a
most tragic and pointed—example of the type of crime
for which the public and the legislature believed the death
penalty to be an appropriate punishment. The conclusion
that a majority of legislators believed that all heinous
murders deserve the death penalty finds ample support
in the legislative history of P.A. 12–5. See 55 H.R. Proc.,
supra, at pp. 1103–10, remarks of Representative *275
Jeffrey J. Berger (discussing details of crimes committed
by defendants in Breton, Cobb, Rizzo and Reynolds, and
arguing that people of state “scream out for justice”
in form of death penalty); id., at p. 1151, remarks of
Representative Al Adinolfi (arguing that defendants who
committed Cheshire murders deserve death penalty, “and
so do many of the others”); id., at pp. 1178–80, remarks
of Representative Christopher Davis (discussing details of
crime committed by defendant in Reynolds and arguing
that defendant deserves death penalty); id., at pp. 1183–
86, remarks of Representative Anthony J. D'Amelio
(same); id., at pp. 1190–92, remarks of Representative
Selim G. Noujaim (same); id., at p. 1209, remarks of
Representative Themis Klarides (“I feel terrible for the ...
family [of the victims of the Cheshire murders] ... but
there are nine other people on death row. And their
families, the victims in those cases, I feel just as badly
for.”); id., at pp. 1236–37, remarks of Representative
Larry B. Butler (discussing details of crimes committed
by defendants in State v. Peeler, 271 Conn. 338, 857
A.2d 808 [ (2004) ], Rizzo and Reynolds, and arguing
that defendants deserve death penalty); 55 H.R. Proc.,
supra, at p. 1300, remarks of Representative Jason **164
D. Perillo (discussing details of crime committed by
defendant in Webb and arguing that defendant deserved
death penalty); 55 H.R. Proc., supra, at p. 1304, remarks
of Representative Ernest Hewett (discussing details of
crime committed by defendant in Peeler and arguing
that defendant deserved death penalty); 55 S. Proc.,
supra, at pp. 726–28, remarks of Senator Robert J. Kane
(discussing details of crimes committed by defendants
in Rizzo, State v. Colon, 272 Conn. 106, 864 A.2d 666
[ (2004) ], Peeler and Breton, and arguing that defendants
deserved death penalty); Conn. Joint Standing Committee


Hearings, supra, at pp. 2807–2809, remarks of Sergeant
Richard Holton of the Hartford Police Department
(referring to crime committed by defendant in *276
Reynolds and arguing in favor of death penalty); Conn.
Joint Standing Committee Hearings, supra, at p. 2823
(referring to crimes committed by defendants in Cheshire


case, Webb and Rizzo ). 36  Accordingly, I would conclude
that a majority of legislators have determined that the
death penalty has a legitimate retributive purpose in this
state, and I would defer to that legislative determination.


In summary, the majority has not based its determination
that the death penalty violates the state constitutional
ban on cruel and unusual punishment on an objective
determination that the death penalty is inconsistent with
contemporary societal mores in this state or a properly
deferential determination that it lacks any penological
justification. Rather, because there is no legitimate legal
basis for finding the death penalty unconstitutional under
either the federal or the state constitution, I can only
conclude that the majority has *277  improperly decided
that the death penalty must be struck down because
it offends the majority's subjective sense of morality.
See Stanford v. Kentucky, supra, 492 U.S. at 369,
109 S.Ct. 2969 (“In determining what standards have
evolved ... we have looked not to our own conceptions
of decency, but to those of modern American society
as a whole. As we have said, [e]ighth [a]mendment
judgments should not be, or appear to be, merely
the subjective views of individual [j]ustices; judgment
should be informed by objective factors to the maximum
possible extent.” [Footnote omitted; internal quotation


marks omitted.] ). 37  This court repeatedly **165  has
recognized that the constitutional authority to define
crimes and to fix the degree and method of punishment
belongs to the legislature, not to this court, and “we
leave to [the legislature] the assessment of the efficacy of
various criminal penalty schemes” that it has enacted in
achieving its chosen penological goals. (Internal quotation
marks omitted.) State v. Rizzo, supra, 303 Conn. at 197–
98, 31 A.3d 1094 quoting Roper v. Simmons, supra, 543
U.S. at 571, 125 S.Ct. 1183. Indeed, the primary right
that our state constitution guarantees is the right to self-
government. See Conn. Const., preamble; Conn. Const.,


art. I, § 2. 38  The majority's decision *278  to strike down
the death penalty in its entirety is a judicial invalidation,
without constitutional basis, of the political will of the
people. It is this usurpation of the legislative power—not
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the death penalty—that violates the societal mores of this
state as expressed in its fundamental law.


Finally, I emphasize that, in reaching this conclusion, I
do not in any way disparage the majority's personal views
about the death penalty. Indeed, the lack of consistency
in the way that it is sought and imposed in various
jurisdictions around the state, the infrequency with which
it is imposed, the interminable delays in its execution, legal
standards that are designed simultaneously to limit and
to remove limits on the jury' discretion in determining


whether a particular defendant deserves death, 39  and,
perhaps most troubling, the growing concern that race
and class have been and continue to be significant factors
in charging and sentencing decisions, all point to the
conclusion that the death penalty may very well have
no place in a society that demands decency, fairness,
consistency and efficiency from its system of criminal
justice. These issues have not been raised, adjudicated or
briefed, however, in the present case. Rather, the sole
claims made by the defendant are that P.A. 12–5 evinces a
rejection by the citizens of this state of the death penalty as
the appropriate sentence for the most egregious murders
and that the effective date provision of this legislation is
arbitrary. Because I strongly disagree with both of these
claims, I can reach no conclusion except that the death
penalty is constitutional.


*279  IV


I next address the concurring opinion authored by Justice
Norcott and Justice McDonald concluding that the
death penalty is arbitrary and discriminatory in violation
**166  of article first, §§ 8 and 9, of the Connecticut


constitution because it is imposed in a racially disparate
manner. As those justices acknowledge, this is an issue
that the majority cannot properly address because the
defendant has not raised it and the parties have not
briefed it. They further acknowledge that this issue has
been litigated for more than ten years in a different case
involving different parties that is currently pending on
appeal to this court. See In re Death Penalty Disparity
Claims, Connecticut Supreme Court, Docket No. SC
19252 (filed November 6, 2013). I recognize that this
issue has been raised and discussed by various justices
in dissenting and concurring opinions in the past. In my
view, this was appropriate because it flagged the issue
for future cases. As Justices Norcott and McDonald


themselves point out, however, this “issue of substantial
public importance ... will never be resolved by this
court in light of the majority's determination that the
imposition of the death penalty is an unconstitutionally
excessive and disproportionate punishment.” I believe
that it undermines the institutional integrity of this court
for Justices Norcott and McDonald to express their views
on such an important issue when the court as a whole,
which might well have agreed with those concurring
justices' analysis if the court had been able to address the
issue in the case in which it was actually litigated, is now


barred from considering it. 40


*280  This is especially so when the dicta in the
concurring opinion by Justices Norcott and McDonald
is based almost entirely on legislative fact-finding that,
in turn, is premised on extra-record scientific studies
and scholarly articles that the parties did not cite and
have had no opportunity to review. As one commentator
has aptly stated, the “lack of party participation [in
the identification and evaluation of scientific studies
supporting legislative facts] is flatly inconsistent with the
goals of the adversarial process.” A. Larsen, “Confronting
Supreme Court Fact Finding,” 98 Va. L.Rev. 1255,
1302 (2012). Larsen further observed that “[o]ur system
is designed so that the litigants have meaningfully
participated in the adjudication of their disputes for
another reason: this participation also infuses democratic


legitimacy into court decisions.” 41  Id., at 1303; **167
see also *281  Blumberg  Associates Worldwide, Inc.
v. Brown & Brown of Connecticut, Inc., supra, 311
Conn. at 147, 84 A.3d 840 (“[t]he litigants' control of
case presentation is thought to promote dignitary and
participation values by affirm [ing] human individuality
and showing respect for the opinions of each party,
producing an outcome more satisfying to winners and
losers alike” [internal quotation marks omitted] ). In the
case of legislative fact-finding, these legitimacy concerns
are heightened because the court's factual findings
affect not only the parties to the case, but also the
public at large. See A. Larsen, supra, at 1304 (“It is
important to remember, of course, that the [United States]
Supreme Court is more than just a court. Its explanatory
obligations extend further than just to the litigants who
bring the case and want their dispute resolved. When
the Supreme Court relies on facts to issue a ruling—
particularly a ruling with significant social implications
for the entire country—it is speaking to the public at
large and in particular to those people who care about
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the issue of fact under review.”); see also id., at 1292
(“[t]he safety net of the adversary system ... is useless
when the parties do not see the factual sources before
the [j]ustices rely upon them as authorities and enshrine
them in the [official reports]”). In addition to undermining
democratic legitimacy of judicial opinions, independent
fact-finding by a reviewing court can lead to bias, mistakes
and the permanent entrenchment of the current best
understanding of an *282  issue as a “fact,” when that


understanding may well be subject to change. 42


**168  In the present case, any suggestion that the
truth content of the studies on which Justices Norcott
and McDonald rely is so noncontroversial that it is a
proper subject of judicial notice is easily refuted by a
single example. The petitioners' expert in the consolidated
habeas proceeding, John J. Donohue III, has now
published the findings that he submitted to the habeas
court in a legal journal. See J. Donohue, “An Empirical
Evaluation of the Connecticut Death Penalty System
Since 1973: Are There Unlawful Racial, Gender, and
Geographic Disparities?,” 11 J. Empirical Legal Stud. 637


(2014). 43  Justices Norcott and McDonald have relied
*283  on this study to support their determination that


the death penalty is fatally infected with racial bias. The
state has already indicated in this very case, however,
that it disagrees with Donohue's study. After this court
released its initial decision in the present case; see State v.
Santiago, supra, 305 Conn. at 101, 49 A.3d 566; the state
filed a motion to correct arguing that, in his concurring
and dissenting opinion, Justice Harper had improperly
relied on Donohue's statistical findings in the habeas
proceeding to support Justice Harper's conclusion that
the death penalty is imposed in a racially discriminatory
manner. The state pointed out that the Commissioner
of Correction's expert in the habeas proceeding, Stephan
Michelson, “strongly disagrees with everything about the
Donohue study, from its conception, to its execution, to
its data, to its statistical analysis, and to its conclusions.
Moreover, Michelson has concluded that Donohue's data,
when investigated and analyzed thoroughly and correctly,
provides no evidence that the *284  system is biased
or arbitrary.” (Footnote omitted.) In response to this
motion, Justice Harper appropriately revised his **169
concurring and dissenting opinion to make it clear that
he was not assuming the validity of Donohue's study,
but was pointing to it only “as a provocation to critical
inquiry.” State v. Santiago, supra, at 325 n. 11, 49
A.3d 566 (Harper, J., concurring and dissenting). Justice


Harper also recognized that it should be left “to the
course of judicial process to pass definitive judgment
on the soundness of the study's data and its ultimate
conclusions regarding the impact of race on the death
penalty in Connecticut.” Id. He obviously was referring to
the ordinary judicial process of adversarial proceedings in
the habeas court, with the assistance of qualified experts,
and appellate review of the habeas court's conclusions. I
strongly agree.


Justices Norcott and McDonald disregard this procedural
history, and contend that Chief State's Attorney Kevin
Kane conceded during the legislative debate on P.A. 12–5
“that there are ‘obvious' facial disparities in Connecticut's
capital punishment system.” See Conn. Joint Standing
Committee, Judiciary, Pt. 8, 2012 Sess., p. 2651. This
characterization of the legislative history of P.A. 12–
5 is extremely misleading. Kane stated: “We've seen
[racial] disparity. It's obvious. There's disparity in ... the
percentages of people in prison.” Id. Thus, Kane said
nothing about facial racial disparities in the imposition
of the death penalty. Moreover, Kane denied that “the
justice system consciously [is] discriminating or treating
people differently because of their race or ethnicity or
religion or any other reasons.” Id. In addition, Kane
testified that the state had “hired another expert to do a
study [that] ... eviscerates Donohue's study” purporting
to show racial disparities in the imposition of the death
penalty in this state, and pointed out that the validity
of both studies “are going to be litigated” in court. Id.,
at p. 2612; see also id., at p. 2625 *285  “As a matter
of who's going to determine the validity of [Donohue's
report] ... that is a decision that really ought to be made
in court, in an adversary system where a court can focus
on that report and the detail and the manner in which
this legislature or the public could never focus on it....
[T]hat's why we have courts to decide that kind of issue
and that's why we have lawyers on both sides of cases.”).
Kane did not “believe that ... the petitioners ... can prove
that ... there's disparity in the manner in which the death
penalty process is carried out.” Id., at p. 2651. Rather,
he was “confident that when the court looks at that
[issue] it'll decide ... that the death penalty is not sought
or ... obtained because of any inappropriate—and by
inappropriate I mean going beyond ... the law—but for
any inappropriate reasons.” Id. Kane further urged the
legislators not to “draw conclusions from the Donohue
report.... There's opposing evidence, strongly opposing
evidence that I think if you were a judge my feeling is you'd
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agree with the evidence opposing the Donohue report if
you really looked at it and heard the arguments on both
sides. But that's for a court to decide....” Id., at p. 2655.


Finally, any suggestion that Justices Norcott and
McDonald may rely on the truth content of these extra-
record materials without any fact-finding by the trial
court or assistance from the parties and their experts
because they are self-evidently true is belied by Donohue
himself. In the very study on which those justices rely,
Donohue states that “a nonexpert's understanding of
econometrics and capacity to differentiate between valid
and flawed statistical findings is necessarily limited.
These concerns regarding the effective use of empirical
evidence by courts are not unique to the administration
of the death penalty, but are broadly relevant to
**170  all domains of litigation involving complex *286


quantitative issues.” 44  J. Donohue, supra, 11 J. Empirical
Legal Stud. at 640; see also id., at 689 (“judges involved in
trials with statistical expert testimony should either have a
special master to consult with them throughout or at least
to review their opinions prior to publication”); id. (noting
“the difficulty that nonexperts have in assessing statistical
results”); see also A. Larsen, supra, 98 Va. L.Rev. at
1299 (“even though anyone can sort through [science]
studies now with just a click of a mouse, we should not
be confident that judges—or anyone without the relevant
expertise—can sort through the data on their own without
making a mistake”).


Unlike Justices Norcott and McDonald, Donohue also
acknowledged that other scholars disagreed with his
findings. J. Donohue, supra, at 639 (“[t]he state's expert
*287  contested my finding that cases in which minority


defendants killed white victims were capitally charged
and sentenced at substantially higher rates”); id., at
656 (noting that Kent Scheidegger submitted report to
legislature in which he contended that there is “no
reason to doubt that the situation in Connecticut is
consistent with the overall national picture, i.e., that
claimed racial disparities would shrink to insignificance if
legitimate factors, including jurisdiction, could properly


be taken into account” [emphasis omitted] ); 45  see also K.
Scheidegger, “Rebutting the Myths About Race and the
Death Penalty,” 10 Ohio St. J.Crim. L. 147, 154 (2012–
2013) (noting that trial court in McCleskey v. Kemp, 481
U.S. 279, 107 S.Ct. 1756, 95 L.Ed.2d 262 [ (1987) ], had
found that study by David Baldus and others, which
United States Supreme Court assumed to have established


facial racial disparities for purposes of resolving issue on
appeal, had produced “no statistically significant evidence
**171  that race plays a part in either [the prosecutor's


or the jury's death penalty] decisions in the [s]tate of
Georgia” [emphasis omitted; internal quotation marks
omitted] ); K. Scheidegger, supra, at 147 (findings of racial
disparities in death penalty are publicly “trumpeted” while
“contrary indications from other studies, or sometimes
even within the same study, are buried and never brought
to the public's attention”); K. Scheidegger, supra, at 147
(although “[t]he subject of what these studies show and do
not show is a complex one ... the truth, to the extent we can
know it, is quite different from the common perception”


that such disparities exist). 46  Again, contrary to the
suggestion by *288  Justices Norcott and McDonald that
I am somehow relying on or vouching for the validity of
these studies, I must emphasize that I cite these studies
not because I believe they are accurate, but only to point
out that the opinion of Justices Norcott and McDonald
on this question is based on unfounded assumptions and
cherry picked opinions rather than facts found by the
trial court after the two sides had a fair opportunity
to present their cases. Although they point to evidence
of racial disparities in this state—evidence that clearly
would be sufficient to provide fodder for a legislative
discussion about the continuing value of the death penalty
in this state—such evidence, even if strong, simply does
not amount to the type of factual findings by a trial court,
where evidence is disputed, that this court has demanded


for the last twenty years. 47


**172  *289  I would also note that most of the materials
on which Justices Norcott and McDonald rely do not
speak to the question of whether racial disparities in the
imposition of the death penalty exist in this state and at this
time, which is the question that they purport to answer.
Thus, not only has the truth content of the materials not
been subject to the crucible of the adversarial process,
many of the materials have nothing to do with the specific
issue that they address. Accordingly, even if I believed that
Justices Norcott and McDonald properly could address
this issue in their concurring opinion—which *290  I
do not—because they have made factual findings on the
basis of extra-record and irrelevant evidence, their opinion
unfortunately carries no weight.


V
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Because I disagree with the majority's conclusion that
the death penalty is unconstitutional under our state
constitution on the ground that it is inconsistent with
contemporary societal norms and the conclusion of
Justices Norcott and McDonald that it is imposed in a
racially disparate manner, and because Justice Eveleigh
has addressed them in his separate concurrence, I must
address the other claims that the defendant raised on
appeal.


As the majority states, the defendant was charged with,
inter alia, the capital felony of “murder committed by a
defendant who is hired to commit the same for pecuniary
gain” in violation of General Statutes (Rev. to 1999) § 53a–


54b 48  after he shot and killed the victim, Joseph Niwinski,
in exchange for a snowmobile. State v. Santiago, supra,
305 Conn. at 114, 49 A.3d 566. The defendant committed
the murder on December 13, 2000. Id., at 121–22, 49 A.3d
566. In his original appeal to this court, the defendant
raised numerous claims challenging his conviction on
**173  the murder for hire charge and other charges, as


well as his death sentence. Id., at 142–46, 49 A.3d 566. This
court affirmed the defendant's convictions; id., at 118, 49
A.3d 566; but concluded that the trial court, Solomon, J.,
improperly had failed to disclose to the defendant certain
confidential records in the possession of the Department
of Children and *291  Families that were mitigating in
nature. Id., at 118–19, 49 A.3d 566. Accordingly, we
reversed the sentence of death and remanded the case to
the trial court for a new penalty phase hearing. Id., at 241,
49 A.3d 566.


While the defendant's appeal was pending in this court, the
legislature passed P.A. 12–5, which, as I have discussed,
repealed the death penalty effective from the date of
passage, April 25, 2012. See generally P.A. 12–5. The act
specified that the repeal was applicable only to crimes
committed on or after its effective date. P.A. 12–5, § 1.
In addition, the act expressly incorporated the savings


provisions set forth in General Statutes §§ 1–1(t) 49  and


54–194. 50  P.A. 12–5, § 38. 51


The defendant concedes in his supplemental brief to
this court that the legislature clearly intended that P.A.
12–5 would abolish the death penalty prospectively. In
addition, he does not dispute that the repeal of the death
penalty was not intended to apply to him because he
committed his crime before the effective date of P.A.


12–5. See In re Daniel H., 237 Conn. 364, 378, 678
A.2d 462 (1996) (to determine whether change in law is
retroactive as applied to specific crime, court looks to
date of crime). The defendant also does not dispute that
the *292  statutory savings provisions would operate to
preserve eligibility for the death sentence for all persons
who committed a capital felony before the enactment
of P.A. 12–5 if the operation of the savings provisions
were not otherwise barred. See State v. Carbone, 172
Conn. 242, 256, 374 A.2d 215 (“[§] 1–1[t] preserves
punishments incurred and prosecutions pending” at time
that criminal statute is repealed), cert. denied, 431 U.S.
967, 97 S.Ct. 2925, 53 L.Ed.2d 1063 (1977); id. (when
criminal statute was repealed after defendants committed
offense but before they were charged, “defendants were
liable to prosecution at the date of the repeal [and] § 54–
194 preserves that liability”). The defendant claims for
a variety of reasons, however, that, as the result of the
enactment of P.A. 12–5, the state is barred from imposing
the death penalty on any person, regardless of the date of
the crime. Specifically, as I noted in part I of this dissenting
opinion, he claims that, in light of the prospective repeal,
imposing the death penalty on a person who committed
a capital felony before April 25, 2012, would: (1) be
arbitrary in violation of § 53a–46b (b); (2) constitute
cruel and unusual **174  punishment in violation of
the eighth amendment to the federal constitution and
of article first, §§ 8 and 9, of the constitution of
Connecticut; (3) violate the equal protection guarantees
of the federal and state constitutions; (4) violate the
substantive due process guarantees of the federal and
state constitutions; (5) violate the federal constitutional
prohibition against bills of attainder; (6) violate the federal
constitutional prohibition against ex post facto laws;
and (7) violate the provision of article first, § 9, of the
constitution of Connecticut barring punishments unless
“clearly warranted by law.” I would reject each of these
claims.


VI


I first consider the defendant's claim that the imposition
of the death penalty on him is barred by *293  § 53a–


46b (b). 52  That statute provides for mandatory review by
this court of every death sentence; see In re Application
for Petition for Writ of Habeas Corpus by Dan Ross, 272
Conn. 676, 685, 866 A.2d 554 (2005); and directs the
court to affirm the sentence of death unless it determines
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that the sentence was “the product of passion, prejudice
or any other arbitrary factor....” General Statutes § 53a–
46b (b)(1). The defendant contends that it is inherently
arbitrary, as that word is used in § 53a–46b (b)(1), to
impose the death penalty on the basis of the date on which
the defendant committed the crime, as provided by P.A.
12–5. I disagree.


The meaning of the word “arbitrary” as used in § 53a–
46b and the applicability of that word to the sentence of
death authorized by P.A. 12–5 are questions of statutory
interpretation subject to plenary review. See State ex rel.
Gregan v. Koczur, 287 Conn. 145, 152, 947 A.2d 282
(2008). “In making such determinations, we are guided
by fundamental principles of statutory construction. See


General Statutes § 1–2z; 53  *294  Testa v. Geressy, 286
Conn. 291, 308, 943 A.2d 1075 (2008) ( [o]ur fundamental
objective is to ascertain and give effect to the apparent
intent of the legislature ...).” (Footnote altered; internal
quotation marks omitted.) In re Matthew F., 297 Conn.
673, 688, 4 A.3d 248 (2010).


This court previously has recognized that “§ 53a–46b can
be properly understood only in light of its jurisprudential
background.” State v. Webb, supra, 238 Conn. at 494, 680
A.2d 147. “In 1972, the [United States] Supreme Court
invalidated all of the death penalty statutes of the **175
states and the federal government because it determined
that those statutes violated the eighth amendment's


proscription against cruel and unusual punishment. 54


Justice Stewart stated ‘that the [e]ighth and [f]ourteenth
[a]mendments cannot tolerate the infliction of a sentence
of death under legal systems that permit this unique penalty
to be so wantonly and so freakishly imposed.’ ... Furman
v. Georgia, [408 U.S. 238, 310, 92 S.Ct. 2726, 33 L.Ed.2d
346 (1972) ] (Stewart, J., concurring).” (Footnote added;
emphasis in original.) State v. Webb, supra, at 494, 680
A.2d 147.


The United States Supreme Court's constitutional
concerns about arbitrariness in the imposition of the death
sentence stemmed largely from the existence of “statutes
that left juries with untrammeled discretion to impose or
withhold the death penalty....” Gregg v. Georgia, supra,
428 U.S. at 196 n. 47, 96 S.Ct. 2909; see also State v. Webb,
supra, 238 Conn. at 494–96, 680 A.2d 147. In State v.
Ross, 230 Conn. 183, 231–32, 646 A.2d 1318 (1994), cert.
denied, 513 U.S. 1165, 115 S.Ct. 1133, 130 L.Ed.2d 1095
(1995), this court recognized that the state could overcome


these constitutional concerns by “defin[ing] the crimes for
which death may be the sentence in a way that *295
obviates standardless sentencing discretion.” (Internal
quotation marks omitted.) In addition, “[a] statutory
requirement that, before death may be imposed, the
sentencer must find at least one statutorily mandated
aggravating circumstance is a constitutionally permissible
response to the need to avoid standardless sentencing
discretion and to narrow the class of persons eligible for
the death penalty. Blystone v. Pennsylvania, 494 U.S. 299,
302, 110 S.Ct. 1078, 108 L.Ed.2d 255 (1990); Lowenfield
v. Phelps, 484 U.S. 231, 244, 108 S.Ct. 546, 98 L.Ed.2d
568 (1988); Jurek v. Texas, [428 U.S. 262, 270–71, 96
S.Ct. 2950, 49 L.Ed.2d 929 (1976) ]; Proffitt v. Florida,
[428 U.S. 242, 251–53, 96 S.Ct. 2960, 49 L.Ed.2d 913
(1976) ]; Gregg v. Georgia, supra, at [198, 96 S.Ct. 2909].”
State v. Ross, supra, at 232, 646 A.2d 1318. This court
concluded in Ross that the provisions of this state's capital
sentencing scheme defining specific capital crimes and
requiring proof of an aggravating factor satisfied these
constitutional requirements. Id., at 238–39, 646 A.2d
1318.


Once the constitutional requirement for a capital
sentencing scheme that channels the sentencing authority's
discretion has been satisfied, mandatory appellate review
of death sentences provides an additional method
of implementing the constitutional requirement that
“each defendant [has received] an individualized and
reliable sentencing determination based on the defendant's
circumstances, his background, and the crime.” Clemons
v. Mississippi, 494 U.S. 738, 749, 110 S.Ct. 1441, 108
L.Ed.2d 725 (1990); see also Parker v. Dugger, 498
U.S. 308, 321, 111 S.Ct. 731, 112 L.Ed.2d 812 (1991)
(“meaningful appellate review [of a death sentence]
requires that the appellate court consider the defendant's
actual record”); Jurek v. Texas, supra, 428 U.S. at 276,
96 S.Ct. 2950 (“prompt judicial review of the jury's
decision in a court with statewide jurisdiction ... provide[s]
a means to promote the evenhanded, rational, and
consistent imposition of death sentences under law”).
This *296  court previously has recognized that § 53a–
46b was intended to implement this eighth amendment
requirement. **176  In re Application for Petition for Writ
of Habeas Corpus by Dan Ross, supra, 272 Conn. at 689
n. 8, 866 A.2d 554; see also State v. Webb, supra, 238
Conn. at 497, 680 A.2d 147. Indeed, “the appellate review
language of § 53a–46b [requiring the reviewing court to
determine whether the death penalty was imposed under
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the influence of passion, prejudice, or any other arbitrary
factor] tracks almost precisely the ... language ... that the
United States Supreme Court had declared constitutional


in Gregg.” 55  State v. Webb, supra, at 503, 680 A.2d 147,
citing Gregg v. Georgia, supra, 428 U.S. at 198, 96 S.Ct.
2909; Gregg v. Georgia, supra, at 198, 96 S.Ct. 2909 (“As
an important additional safeguard against arbitrariness
and caprice, the Georgia statutory scheme provides for
automatic appeal of all death sentences to the [s]tate's
Supreme Court. That court is required by statute to review
each sentence of death and determine whether *297  it
was imposed under the influence of passion or prejudice,
[and] whether the evidence supports the jury's finding of a
statutory aggravating circumstance....”).


This court has held that, after it has conducted an
“independent and scrupulous examination of the entire
record”; (internal quotation marks omitted) State v.
Santiago, supra, 305 Conn. at 243, 49 A.3d 566; a
determination that the evidence supports the imposition
of the death penalty under our facially valid capital
sentencing scheme ordinarily will be sufficient to support
a conclusion that the sentence of death was not arbitrary
in violation of the eighth amendment and § 53a–46b
(b). See id., at 247–48 n. 124, 49 A.3d 566 (declining
to engage in further review of defendant's claim that
death sentence was arbitrary after determining that
evidence supported jury's weighing of aggravating and
mitigating factors); State v. Courchesne, 296 Conn. 622,
786 n. 105, 998 A.2d 1 (2010) (rejecting claim that
death sentence was arbitrary for “the same essential
reasons that we conclude that the evidence was sufficient
to support the imposition of the death penalty under
our capital sentencing scheme”); see also McCleskey v.
Kemp, supra, 481 U.S. at 308, 107 S.Ct. 1756 (when
death sentence was imposed under capital sentencing
scheme that focuses “on the particularized nature of
the crime and the particularized characteristics of the
individual defendant ... [the reviewing court] lawfully
may presume that [the defendant's] death sentence was
not wantonly **177  and freakishly imposed” [citation
omitted; internal quotation marks omitted] ). This court
also has recognized, however, that, if a defendant could
show that a sentencing authority's decision to impose
the death sentence was influenced by an improper
consideration, such as the race of the defendant or the
victim, the sentence might be vacated as arbitrary, in
violation of § 53a–46b (b)(1) and the eighth amendment,
notwithstanding the fact *298  that the sentence was


imposed pursuant to a facially constitutional capital


sentencing scheme and was supported by the evidence. 56


See State v. Cobb, supra, 234 Conn. at 761–62, 762 n.
20, 663 A.2d 948; see also McCleskey v. Kemp, supra,
at 308–309, 107 S.Ct. 1756 (indicating that proof that
race was factor in specific sentencing decision would
invalidate sentence imposed pursuant to facially valid
capital sentencing scheme); cf. McCleskey v. Kemp,
supra, at 312–13, 107 S.Ct. 1756 (unexplained statistical
discrepancy in imposition of death penalty that correlates
with race does not render death penalty facially invalid).


As the foregoing analysis shows, § 53a–46b was
intended to implement the United States Supreme Court's
eighth amendment jurisprudence, under which the word
“arbitrary” refers to unprincipled and irrational decisions
made by sentencing authorities, either because the state's
capital sentencing scheme had given the sentencing
authority “untrammeled discretion to impose or withhold
the death penalty”; Gregg v. Georgia, supra, 428 U.S. at
196 n. 47, 96 S.Ct. 2909; or because, despite the existence
of a statutory scheme that properly channeled the
sentencing authority's discretion, the sentencing authority
misapplied the law or based its decision on improper
factors. In the present case, the legislature's enactment of
P.A. 12–5 implicates neither of these eighth amendment
concerns. Public Act 12–5 had no effect on the provisions
of our capital sentencing scheme that are designed to
ensure that the sentencing authority has given “each
defendant an individualized and reliable *299  sentencing
determination based on the defendant's circumstances,
his background, and the crime”; Clemons v. Mississippi,
supra, 494 U.S. at 749, 110 S.Ct. 1441; and there is no
claim that, as a result of the legislation, the sentencing
authority will consider any factor other than those that it
is statutorily and constitutionally authorized to consider.
Indeed, the only effect of P.A. 12–5 is to reduce the
class of defendants who may be subjected to a sentencing
authority's discretion to impose the death penalty in the
first instance. As I have explained, that effect cannot
render the statutory scheme unconstitutional because
the eighth amendment is concerned only with ensuring
that the sentence that the defendant actually received is
nonarbitrary, not with whether or in what manner other
defendants will be spared the death penalty. In short,
under this state's capital sentencing scheme as amended
by P.A. 12–5, death sentences are simply not “cruel and
unusual in the same way that being struck by lightning is
cruel and unusual”; Furman v. Georgia, supra, 408 U.S. at
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309, 92 S.Ct. 2726 (Stewart, J., concurring); because the
scheme does not permit **178  the sentencing authority
to impose the death penalty on a class of “capriciously


selected” defendants. 57  Id., at 309–10, 92 S.Ct. 2726
(Stewart, J., concurring).


Instead, the defendant claims that the legislature, as
opposed to the sentencing authority, has acted arbitrarily
by “exposing a defendant who commits his crime on
April 24, 2012, to a death sentence, while not exposing a
defendant who commits the same crime on April 25, 2012,
to a death sentence.” Claims involving arbitrary legislative
classifications implicate constitutional equal protection
principles, however, not the eighth amendment principles
that § 53a–46b was *300  intended to implement. See,
e.g., State v. Higgins, 265 Conn. 35, 65, 826 A.2d 1126
(2003) (addressing claim that General Statutes [Rev. to
2003] § 53a–54b (8), providing that murder of person
under age of sixteen years is capital felony, “violates
constitutional equal protection principles because it treats
the class of defendants who have murdered children under
the age of sixteen differently than the class of defendants
who have murdered adults”). Thus, the defendant is
effectively invoking § 53a–46b, which was intended to
implement eighth amendment principles, in an attempt
to raise an equal protection claim. I would reject this
attempt because, first, even if P.A. 12–5 violated equal
protection principles, the United States Supreme Court
has never “held it to be cruel and unusual punishment to
impose a sentence in violation of some other constitutional
imperative.” (Emphasis in original.) Atkins v. Virginia,
supra, 536 U.S. at 352, 122 S.Ct. 2242 (Scalia, J.,
dissenting). In other words, a statutory death penalty
provision that violated equal protection principles would
not, for that reason alone, violate the eighth amendment
prohibition on arbitrary sentencing. Second, I conclude
in part VIII of this dissenting opinion that P.A. 12–
5 does not violate the equal protection provisions of
the state or federal constitution, and the defendant has
cited no authority for the proposition that a legislative
classification that satisfies equal protection principles can
violate the eighth amendment merely because the line
drawn by the legislature, “[l]ooked at by itself without


regard to the necessity behind it ... seems arbitrary.” 58


(Internalquotation *301  marks **179  omitted.) State
v. Higgins, supra, at 68, 826 A.2d 1126; see also id.,
at 68–69, 826 A.2d 1126 (rejecting claim that General
Statutes [Rev. to 2003] § 53a–54b [8] is irrational
merely because legislature could have drawn line between


children and adults in any number of places). Accordingly,
I would conclude that imposing the death sentence on the
defendant would not be arbitrary in violation of § 53a–


46b. 59


*302  VII


I next address the defendant's claim that imposing the
death penalty against him when it cannot be imposed on
defendants who committed their crimes after the effective
date of P.A. 12–5 would be cruel and unusual punishment
in violation of the eighth amendment to the United States
constitution and article first, §§ 8 and 9, of the Connecticut
constitution. I disagree.


A


I first address the defendant's claims under the eighth
amendment. He claims that: (1) executing a person in a
state that has prospectively repealed the death penalty
is inconsistent with contemporary **180  standards of
decency; and (2) P.A. 12–5 eliminates any legitimate


penological objective for the death penalty. 60


1


In support of his claim that executing a death sentence
in a state that has prospectively repealed the *303  death
penalty is inconsistent with contemporary standards of
decency and, therefore, violates the eighth amendment
to the federal constitution, the defendant contends both
that there is a societal consensus in this state against the
imposition of the death penalty and that there is a national


consensus against postrepeal executions. 61  I have already
concluded in part III of this dissenting opinion that there


is no consensus in this state against the death penalty. 62


See also part VII B of this dissenting opinion. For the
following reasons, I would also reject the defendant's
contention that imposing the death sentence on him would
violate the eighth amendment because there is a national
consensus against postrepeal executions.


“The [c]ruel and [u]nusual [p]unishments [c]lause prohibits
the imposition of inherently barbaric punishments under
all circumstances.” Graham v. Florida, supra, 560 U.S.
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at 59, 130 S.Ct. 2011. “For the most part, however,
the [United States Supreme] Court's precedents consider
punishments challenged not as inherently barbaric but
*304  as disproportionate to the crime.” Id. “The [c]ourt's


cases addressing the proportionality of sentences fall
within two general classifications. The first involves
challenges to the length of term-of-years sentences
given all the circumstances in a particular case. The
second comprises cases in which the [c]ourt implements
the proportionality standard by certain categorical
restrictions on the death penalty.” Id.


“The second classification of cases has used categorical
rules to define [e]ighth [a]mendment standards. The
previous cases in this classification involved the death
penalty. The classification in turn **181  consists of
two subsets, one considering the nature of the offense,
the other considering the characteristics of the offender.
With respect to the nature of the offense, the [c]ourt
has concluded that capital punishment is impermissible
for nonhomicide crimes against individuals. Kennedy
[v. Louisiana, supra, 554 U.S. at 437–38, 128 S.Ct.
2641 (death penalty for rape of child violates eighth
amendment) ]; see also Enmund v. Florida, [supra, 458 U.S.
at 782, 102 S.Ct. 3368] [death penalty for felony murder
violates eighth amendment when defendant did not kill,
attempt to kill or intend to kill victim]; Coker v. Georgia,
433 U.S. 584 [97 S.Ct. 2861, 53 L.Ed.2d 982 (1977)
(death penalty for rape of adult woman violates eighth
amendment) ]. In cases turning on the characteristics
of the offender, the [c]ourt has adopted categorical
rules prohibiting the death penalty for defendants who
committed their crimes before the age of [eighteen], Roper
v. Simmons, [supra, 543 U.S. 551, 125 S.Ct. 1183], or
whose intellectual functioning is in a low range, Atkins v.
Virginia, [supra, 536 U.S. 304, 122 S.Ct. 2242]. See also
Thompson v. Oklahoma, [supra, 487 U.S. 815, 108 S.Ct.
2687].” Graham v. Florida, supra, 560 U.S. at 60–61, 130
S.Ct. 2011.


Thus, in cases involving the death penalty, the United
States Supreme Court has applied the “ ‘evolving’
standards of decency” rubric in two situations: (1)
when the defendant claimed that the death penalty was
categorically *305  disproportionate for a particular
crime; and (2) when the defendant claimed that the death
penalty was categorically disproportionate for defendants
with a particular characteristic that reduces their moral
culpability, such as youth or mental disability. In other


words, when society has reached a consensus that the
death penalty for a particular crime or a particular class of
defendants is cruel and unusual, no person who commits
such a crime or falls within the protected class may be
executed. In the present case, the defendant makes no
claim that the death penalty is disproportionate for a
particular crime or for a particular class of defendants
whose moral culpability is reduced. Rather, he claims
only that it violates contemporary standards of decency to
impose the death penalty on him when the death penalty
cannot be imposed on a defendant who commits a similar
crime after the date of repeal. Thus, his claim under
the evolving standards of decency rubric is essentially a
reiteration of his claim that imposing the death sentence
on him would be the result of an arbitrary legislative
classification based on the date of the crime, which, as
I have explained, is the type of claim that this court
historically has subjected to an equal protection analysis,
not to an eighth amendment analysis. See part VI of this
dissenting opinion.


Moreover, even if I were to assume that the “ ‘evolving’
standards of decency” rubric may be applied to this
type of claim, it is unclear to me how a national
consensus against imposing the death penalty after it has
been prospectively repealed could emerge when only a
small minority of states have repealed the death penalty


prospectively. 63  As of the date of this **182  opinion,
*306  of the states that have no death penalty, the


twelve states that have prospectively repealed it are:


Connecticut, Hawaii, 64  Illinois, 65  Iowa, 66  Maine, 67


Maryland, 68  Michigan, 69  Minnesota, 70  New Jersey, 71


New Mexico, 72  Vermont 73  and Wisconsin. 74  In states
where there has been no prospective repeal, which
constitute the great *307  majority, the practices of the
state can reveal nothing about their citizens' beliefs on this
issue and, indeed, there is little call for those citizens to
have an opinion one way or the other. Accordingly, there
is no discernible “national” consensus on this question.


Finally, even if I were to assume that we may determine
a societal consensus based on the practices of the small
minority of states that have enacted a prospective repeal
of the death penalty, I am not persuaded that the practices
of those states reveal any societal trend. I acknowledge
that there has not been an execution in a state where the
death penalty had been prospectively repealed and not


reinstated. 75  This fact does not establish convincingly,
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**183  however, that there is a societal consensus among
those states against the postrepeal imposition of the death
penalty for crimes committed prior to the repeal. In
Illinois and New Jersey, the governor granted clemency to
every defendant who had been sentenced to death before


the prospective repeal. 76  In *308  addition, according
to the amicus, group of legal historians and scholars,
the governor of Hawaii commuted the death sentences
of two death row inmates when the Hawaii legislature
prospectively repealed the death penalty in 1957 and,
when the death penalty was prospectively repealed in
Minnesota in 1911, the Minnesota Board of Pardons
commuted the death sentences of the two remaining
inmates on death row. While this appeal was pending,
the governor of Maryland also commuted the sentences


of that state's death row inmates. 77  Thus, although a
governor's response to legislation may reflect societal
standards of decency; State v. Rizzo, supra, 303 Conn. at
199–201, 31 A.3d 1094; in only five out of the twelve states
that have prospectively repealed the death penalty did the
governor or the board of pardons grant clemency to the
inmates who were on death row when the death penalty


was prospectively repealed. 78  In New Mexico, there were
two prisoners on death row at the time of repeal and the


governor declined to grant clemency. 79  See id., at 190 n.
88, 31 A.3d 1094 (“the New Mexico ban is prospective
only and no clemency has been granted to **184
convicted capital offenders”). While those defendants
*309  have not yet been executed, they remain on death


row. 80  Similarly, there are eleven prisoners on death row
in this state, and, while there have been no executions since
the death penalty's prospective repeal, the prisoners also


have not had their sentences commuted. 81  Thus, in these
states, societal approval of postrepeal executions can be
inferred from the legislature's choice of prospective repeal
and the failure of the authorized governmental entity to


commute the death sentences of those on death row. 82


See id., at 191, 31 A.3d 1094 (“the clearest and most
reliable objective evidence of contemporary values is the
legislation enacted by the country's legislatures” [internal
quotation marks omitted] ). For four of the twelve states
that have prospectively repealed the death penalty—
Maine, Michigan, Vermont and Wisconsin—neither the
defendant nor the amicus group of legal historians and
scholars has provided any explanation for the fact that
no prisoners were executed after the effective date of the


repeal. 83  Thus, I can only speculate whether there were no


prisoners on death row in *310  those states at the time of
the repeal, or whether some or all of the prisoners pursued
successful appeals of their death sentences. Accordingly, I
am unable to derive any particular societal consensus from
the practices of those states beyond the approval implicit


in the prospective repeal itself. 84


**185  *311  The amicus group of legal historians and
scholars also points out that a number of states have
repealed the death penalty and then reinstated it, and
claims that no death row inmate convicted under a statute


that was repealed was executed after the repeal. 85  With
respect *312  to these **186  states, although it appears
from the information provided by the amicus that no
prisoner was executed in any of these states during the
period after repeal and before reinstatement, I am unable
to discern from the information provided whether any
prisoner was executed pursuant to a repealed statute after
reinstatement. Nevertheless, even if the amicus group of
legal historians and scholars is correct that no defendant
who had been sentenced to death at the time of a
temporary repeal was ever executed, I am not persuaded
that that fact would establish that there is a societal
consensus against the postrepeal imposition of the death
penalty for crimes committed prior to the repeal. I can
perceive no reason why the citizenry of a state would
be in favor of the death penalty for an offense that
was committed after reinstatement but, at the same time,
would believe that executing a prisoner who committed
a similarly *313  egregious offense before a prospective
repeal would be beyond the pale of decency, unless there
were procedural flaws in the repealed statute that cast


doubt on the fairness of the prisoner's conviction. 86


In that case, however, societal reluctance to impose the
death penalty pursuant to the repealed statute would
not be the result of any qualms about the morality of
doing so. Moreover, the fact that the death penalty was
reinstated in these states suggests **187  that repeal
does not necessarily reveal an emergent societal consensus
that the death penalty is immoral or disproportionate.
Accordingly, I would conclude that the fact that no
state has executed a prisoner after repealing the death
penalty prospectively does not establish that there is a
national societal consensus that it would be immoral or
disproportionate to do so.
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The defendant also claims that imposing the death penalty
on him would violate the eighth amendment because
the enactment of P.A. 12–5 eliminated any penological
objective for the death penalty. Specifically, he claims
that the death penalty no longer has any deterrent effect
because the punishment can no longer be imposed and
retribution justifies a punishment only if the punishment
is imposed uniformly on all defendants who commit a
specific type of crime. I would reject *314  this claim for
the reasons that I have already discussed in part III of this
dissenting opinion.


B


I next address the defendant's claim that imposing the
death penalty on him after the enactment of P.A. 12–
5 violates article first, §§ 8(a) and 9, of the Connecticut
constitution. As I have indicated, the majority has
addressed this question, but on broader grounds than
the sole ground raised by the defendant. Specifically, the
defendant contends that “the basic mores of society in
Connecticut today, as evidenced by passage of [P.A. 12–
5 ], should be this court's primary consideration when
determining whether an execution in the state today”
would violate the state constitution. (Emphasis added;
internal quotation marks omitted.) For all of the reasons
that I disagree with the majority's broader conclusion
that the death penalty violates these provisions of the
state constitution, however; see part III of this dissenting
opinion; I would also reject this narrower claim.


I note, however, that, in addition to the arguments that
I have previously addressed, the defendant also points
out that the legislative history of P.A. 12–5 reveals that,
when the legislators “had the opportunity to vote for an
amendment that would ‘send a message’ that carrying
out existing death sentences took priority over abolishing
capital punishment, a majority of them chose instead
to send the message that abolition was their paramount
goal.” Specifically, he points out that legislators in both
the House of Representatives and in the Senate introduced
unsuccessful amendments to the proposed legislation that
would have rescinded the repeal if the death sentence
of any of the eleven prisoners then on death row were
invalidated by the courts as the result of the passage of


the proposed legislation. See Substitute Senate Bill No.
280, House Amendment, *315  Schedule A, LCO No.
3120, 2012 Sess., offered by Representatives Lawrence
F. Cafero, Jr., and John W. Hetherington; id., Senate
Schedule D, LCO No. 3058, offered by Senators John
McKinney and Leonard A. Fasano. The amendment was
voted down in both chambers. See 55 H.R. Proc., supra, at
p. 1066; 55 S. Proc., supra, at pp. 669–70. The defendant
contends that the failure to adopt this amendment shows
that the legislature's primary purpose in enacting P.A. 12–
5 was to eliminate a penalty that it no longer believes
comports with contemporary standards of decency.


The defendant, however, has cherry picked the portions
of the legislative history that support his position and
simply ignores the portion of the legislative history that
shows that a number of legislators believed that, if a
death sentence were found to be unconstitutional as the
result **188  of the passage of P.A. 12–5, the death
penalty would be reinstated for all defendants. In the
House of Representatives, one legislator argued that the
amendment would not affect the substance of the bill,
but simply would make the legislature's intent abundantly
clear to the courts and prevent them from “making
law.” 55 H.R. Proc., supra, at p. 1064, remarks of
Representative Pamela Z. Sawyer; id. (“When we look at
the courts and the expectations that we have of them, it
is to evaluate a question of law. We ... particularly get
rankled if we think that they are making law.... That's why
this amendment is very important because it's very clear
to the courts when they make their determination what
will happen.”). Thus, Representative Sawyer contended
that the amendment should be adopted under a “belt
and suspenders” rationale, and that, even without it, the
intent of the legislature was that the death penalty would
be reinstated if the proposed legislation were invalidated.
Similarly, in the Senate, a legislator who opposed the
death penalty argued against adopting the amendment
on the ground that it *316  was unnecessary because, if
the courts found any portion of the proposed legislation
to be unconstitutional, the entire act would be voided,
resulting in the reinstatement of the death penalty. See
55 S. Proc., supra, at p. 667, remarks of Senator Eric D.
Coleman (“[E]ven assuming that [the proposed legislation
would be found unconstitutional], I don't know what
else would happen except that the people that are on
death row would remain on death row and the bill as
amended, if it were to become law, would be voided. And
consequently ... I just don't think that it's something that's
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necessary to adopt.”); see also id., at p. 668, remarks of
Senator Fasano (“I guess I look at [the amendment] as a
spare tire in your trunk. You may not need it. But if it
is unconstitutional, you have it. And you've protected the
intent of the [l]egislature, which is not, clearly not to let the
[eleven prisoners] currently on death row to get a different
sentence.”).


In any event, as the defendant concedes, the legislature
clearly intended that the repeal of the death penalty
would be prospective only and that the statutory savings
clauses would operate to preserve the death penalty for
defendants who committed their crimes before the repeal.
Accordingly, even if I were to assume that the legislature
preferred that, if the different treatment of defendants who
committed their crimes before the repeal were found to be
unconstitutional, the death penalty would be struck down
in its entirety—a preference for which there is no evidence
in the legislative history—that would not reflect a belief
that the death penalty is immoral. Rather, in light of the
fact that there were not enough votes in the legislature to
repeal the death penalty retroactively, it would be just as
reasonable to conclude that the legislature believed only
that, if prospective repeal were not an option, the practical
costs of imposing the death penalty on future defendants
would outweigh the penologically legitimate benefitsof
*317  imposing the death penalty on those already on


death row. Accordingly, I would reject the defendant's
claim that the enactment of P.A. 12–5 and the legislative
history of the act reflect a societal consensus against the
death penalty.


In support of his conclusion that P.A. 12–5 violates
the constitutional prohibition on cruel and unusual
punishment, Justice Eveleigh, in his concurring opinion,
relies on Fleming v. Zant, 259 Ga. 687, 690, 386 S.E.2d 339
(1989), Cooper v. State, 540 N.E.2d 1216, 1220 (Ind.1989),
State v. Bey, 112 N.J. 45, 98, 548 A.2d 846 (1988), and
Van Tran v. State, 66 S.W.3d 790, 811 (Tenn.2001). Justice
Eveleigh states conclusorily **189  that, contrary to my
conclusion, these cases “were not all solely grounded on
the fact that the legislative enactments addressed offenders
who, in general, are less culpable than the average adult
offender.... Rather, these decisions aptly highlighted the
fundamental unfairness inherent in executing a defendant
when, due to a legislative enactment either prospectively
repealing the death penalty or substantially altering the
way in which the death penalty may be imposed in
the future, that defendant would not have been eligible


for the death penalty if he or she had been sentenced
after the enactment took effect.” Justice Eveleigh has
not cited a single case, however, in which a court
has concluded that a legislative classification that is
based on the date of the offense alone, and that does
not implicate the culpability of a class of offenders
or the seriousness of a class of offenses, violates any
constitutional provision. Moreover, even if the cases relied
on by Justice Eveleigh supported the proposition that a
classification based on the date of the offense in and of
itself violates the eighth amendment, I would disagree with
them. It would necessarily follow from such a conclusion
that: (1) although the death penalty was constitutional
when imposed on the defendants who are on death row
in this *318  state, it became unconstitutional upon
the enactment of P.A. 12–5; and (2) if the legislature
decided to repeal P.A. 12–5 and to reinstate the death
penalty, the death sentences for those defendants would
no longer be cruel and unusual punishment. I fail to
see how a death sentence that was constitutional when
imposed on a class of offenders could become cruel
and unusual punishment merely because the legislature
has determined for legitimate reasons that it will not
seek the death penalty for another class of defendants
who also may constitutionally be subject to the death
penalty. None of the concerns underlying traditional
eighth amendment jurisprudence are implicated under


these circumstances. 87  Moreover, it would be absurd
to conclude that it is unconstitutional to impose the
death penalty on offenders who committed their offenses
before the effective date of P.A. 12–5, but that imposing
the death penalty on those offenders could be rendered
constitutional by repealing the act and imposing the death
penalty on another class of offenders, namely, those who
commit crimes after April 25, 2012.


Implicitly recognizing the weakness of the defendant's
argument that the legislative classification created by P.A.
12–5, in and of itself, renders the act unconstitutional,
Justice Eveleigh ultimately is required to rely on the
proposition that the legislature has declared “that
the death penalty is no longer an acceptable *319
punishment for any crime committed today.” (Emphasis
in original.) Accordingly, he concludes that “the question
is not whether Connecticut may create an exception
to an otherwise acceptable punishment, but whether
Connecticut may inflict an otherwise unacceptable
punishment on the defendant.” (Emphasis added.) It is
clear, therefore, that Justice Eveleigh does not **190
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believe that the different treatment of defendants who
commit similar crimes renders P.A. 12–5 unconstitutional;
rather, his entire analysis is driven by his newfound
belief that the death penalty is unconstitutional in this
state because it no longer comports with contemporary
standards of decency—a view that is hard to reconcile with
the view that Justice Eveleigh previously has taken in this
very case. See State v. Santiago, supra, 305 Conn. at 307,
49 A.3d 566 (rejecting defendant's claim that death penalty
is unconstitutional under state constitution). As I have
indicated repeatedly, however, the legislative history of
P.A. 12–5 supports the conclusion that the legislature has
not determined that the death penalty is an unacceptable
punishment. Rather, the legislature has determined only
that, even though defendants who commit murder with
special circumstances after the effective date of the
act are equally as culpable as those who committed
capital offenses before the effective date, and are equally
deserving of the death penalty, the costs of seeking the


death penalty are no longer tolerable. 88  Accordingly,
contrary to Justice Eveleigh's opinion, the question that
this court must answer is precisely whether our legislature
“may create an exception to an otherwise acceptable
punishment” for defendants who committed their crimes
after the effective *320  date of the act on the ground that
the death penalty is no longer workable, and not “whether
[it] may inflict an otherwise unacceptable punishment on
the defendant.” As long as the exception satisfies equal
protection principles—which I conclude in part VIII of
this dissenting opinion that it does—I would conclude that
the answer to that question is “yes.”


VIII


I next address the defendant's claim that imposing the
death penalty on him would violate the equal protection
clauses of the state and federal constitutions. I disagree.


A


I first address the defendant's claim under the federal


constitution. 89  “To prevail on an equal protection
claim, a plaintiff first must establish that the state
is affording different treatment to similarly situated
groups of individuals.... [I]t is only after this threshold
requirement is met that the court will consider whether


the statute survives scrutiny under the equal protection
clause.” (Citation omitted; internal quotation marks
omitted.) Keane v. Fischetti, 300 Conn. 395, 403, 13 A.3d
1089 (2011); see also State v. Higgins, supra, 265 Conn.
at 65 n. 27, 826 A.2d 1126 (“[t]he analytical predicate
[for consideration of an equal protection claim] is a
determination of whether the allegedly disparately treated
groups are similarly situated” [internal quotation marks
omitted] ).


In Dortch v. State, 142 Conn. 18, 27–28, 110 A.2d 471
(1954), the defendant, who had been convicted of first
degree murder and sentenced to death, claimed that
an amendment to the state's capital sentencing scheme
that was enacted after he committed **191  his crime
and *321  that, for the first time, allowed the jury to
recommend “imprisonment for life without pardon” as
a punishment for first degree murder, must apply to


him under constitutional equal protection principles. 90


This court concluded that, as a matter of statutory
interpretation, the statute was not retroactive because of
the operation of the statutory savings provisions set forth
in General Statutes (1949 Rev.) §§ 8872 and 8890, now
codified as, respectively, General Statutes §§ 54–194 and
1–1(t). Id., at 29, 110 A.2d 471. The court then concluded
that, “[a]s the law now stands, the penalty for all first
degree murders committed prior to October 1, 1951, is
death; for all first degree murders committed thereafter,
the penalty is either death or life imprisonment. It follows
that the plaintiff is being treated in exactly the same
manner as all others who committed murder in the first
degree prior to October 1, 1951.” Id., at 30, 110 A.2d 471.
Thus, this court implicitly held that the defendant was
not similarly situated to defendants who committed first


degree murder after October 1, 1951. 91  See also *322
Comerford v. Commonwealth, 233 F.2d 294, 295 (1st Cir.)
(Disparate treatment of prisoners “might arise when a
legislature prospectively reduced the maximum penalty
for a crime, for then a prisoner sentenced to the maximum
penalty before the effective date of the act would serve a
longer [term of] imprisonment than one sentenced to the
maximum term thereafter. Yet we are not aware of any
violation of the constitutional rights of either group of
prisoners in that situation ... provided ... that all prisoners
in each group are treated alike....”), cert. denied, 352 U.S.
899, 77 S.Ct. 141, 1 L.Ed.2d 90 (1956); People v. Brown,
54 Cal.4th 314, 329, 278 P.3d 1182, 142 Cal.Rptr.3d 824
(2012) (“inmates [are] only similarly situated with respect
to the purpose of [the new law] on [its effective date], when



http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2027834862&pubNum=0007691&originatingDoc=Iaacb007342a711e590d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2027834862&pubNum=0007691&originatingDoc=Iaacb007342a711e590d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2024760221&pubNum=0007691&originatingDoc=Iaacb007342a711e590d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2024760221&pubNum=0007691&originatingDoc=Iaacb007342a711e590d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003509569&pubNum=0000162&originatingDoc=Iaacb007342a711e590d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003509569&pubNum=0000162&originatingDoc=Iaacb007342a711e590d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1955111989&pubNum=0000162&originatingDoc=Iaacb007342a711e590d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1955111989&pubNum=0000162&originatingDoc=Iaacb007342a711e590d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000264&cite=CTSTS54-194&originatingDoc=Iaacb007342a711e590d4edf60ce7d742&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000264&cite=CTSTS1-1&originatingDoc=Iaacb007342a711e590d4edf60ce7d742&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_3a8700004efc7

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1955111989&pubNum=0000162&originatingDoc=Iaacb007342a711e590d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1955111989&pubNum=0000162&originatingDoc=Iaacb007342a711e590d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1956116722&pubNum=0000350&originatingDoc=Iaacb007342a711e590d4edf60ce7d742&refType=RP&fi=co_pp_sp_350_295&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_350_295

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1956202110&pubNum=0000708&originatingDoc=Iaacb007342a711e590d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1956202110&pubNum=0000708&originatingDoc=Iaacb007342a711e590d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2027917290&pubNum=0007047&originatingDoc=Iaacb007342a711e590d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2027917290&pubNum=0007047&originatingDoc=Iaacb007342a711e590d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2027917290&pubNum=0007047&originatingDoc=Iaacb007342a711e590d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)





State v. Santiago, 318 Conn. 1 (2015)


122 A.3d 1


 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 99


they were **192  all aware that it was in effect and could
choose to modify their behavior accordingly” [internal
quotation marks omitted] ); People v. Floyd, supra, 31
Cal.4th at 189–90, 1 Cal.Rptr.3d 885, 72 P.3d 820 (citing
cases); People v. Grant, 71 Ill.2d 551, 561, 17 Ill.Dec. 814,
377 N.E.2d 4 (1978) (“[T]he ability to elect to be sentenced
under a law enacted after the date of the commission
of a crime is not a constitutional right but a benefit
conferred solely by statute. It is not unconstitutional for
the legislature to confer such benefit only prospectively,
neither is it unconstitutional for the legislature to specify a
classification between groups differently situated, so long
as a reasonable basis for the distinction exists.” [Internal
quotation marks omitted.] ); Rondon v. State, 711 N.E.2d
506, 513 (Ind.1999) ( “Criminal statutes apply exclusively
to one class *323  of people, those who violate the
law, and they relate to the specific point in time that
a violation occurs. Upon alteration of the criminal
law, individuals subsequently convicted are not similarly
situated and cannot be equated to those previously
convicted.” [Internal quotation marks omitted.] ); State
v. Roseborough, 263 Kan. 378, 386, 951 P.2d 532 (1997)
(“[a]s long as [the defendant] is treated the same as other
offenders who were sentenced under the applicable law
in effect at the time they committed their crimes, there
is no constitutional violation”); Sonnier v. State, 913
S.W.2d 511, 520–21 (Tex.Crim.App.1995) ( “appellant
was treated in the same manner as all those who
committed a capital murder after September 1, 1991; that
is, he is treated the same as all those ‘similarly situated’
”); cf. Meeks v. Jago, 548 F.2d 134, 138 (6th Cir.1976)
(defendant “was not denied [e]qual [p]rotection of the
[l]aws or [d]ue [p]rocess of [l]aw as long as sentence was
imposed according to the statute applicable at the time
of sentence”), cert. denied, 434 U.S. 844, 98 S.Ct. 145,
54 L.Ed.2d 109 (1977); State v. Ferrell, 126 Ariz. 1, 2,
612 P.2d 52 (1980) (applying more severe law in force at
time defendant committed offense does not deny equal
protection of law); cf. Dobbert v. Florida, 432 U.S. 282,
301, 97 S.Ct. 2290, 53 L.Ed.2d 344 (1977) (defendant who
was sentenced to death under statute enacted after he
committed crime was not similarly situated to defendants
who were sentenced to death before effective date of new


statute and had sentences commuted). 92  *324  It **193
is clear, therefore, that, under Dortch and the great weight
of authority from other jurisdictions, the defendant in the
present case is not similarly situated to defendants who
commit similarly egregious crimes after the effective date
of P.A. 12–5.


*325  Moreover, even if I were to assume that
the defendant is similarly situated to defendants who
committed their crimes after the effective date of P.A.
12–5, he has not established beyond a reasonable doubt
that imposing the death penalty on him would constitute
a denial of the equal protection of the laws under the
federal constitution. First, when a person is on notice that
a specific crime is punishable by a specific penalty, and
the person chooses to commit that crime, there simply is
nothing unfair about imposing the penalty in effect at the
time of the offense; State v. Kane, 101 Wash.App. 607,
618, 5 P.3d 741 (2000) (“there is nothing fundamentally
unfair in sentencing offenders in accordance with the law
they presumably were aware of at the time they committed
their offenses”); at least when the law imposes the penalty
in effect at the time of the offense on all persons who
commit similar offenses during the same period, which
P.A. 12–5 does; see part V of this dissenting opinion; and
the law in effect at the time of the offense is not otherwise
unconstitutional. In other words, even if I were to assume
that defendants who violate a statutory scheme that is later
amended or repealed are similarly situated to defendants
who engage in the same conduct after amendment or
repeal, when all defendants are subject to the law in effect
at the time of their crimes, all are being treated the same.
See United States v. Santana, 761 F.Supp.2d 131, 162
(S.D.N.Y.2011) (“[T]he result of prospective application
of the [Fair Sentencing Act of 2010, Pub.L. No. 111–
220, 124 Stat. 2372 (2010) ] is ... that similarly situated
defendants will be treated similarly.... All those who
committed their offenses before the enactment of [that
act] **194  will be sentenced according to the statutory
scheme in place at the time the offenses were committed,
while all those who commit crack-related offenses after
[the effective date] will be subject to the [Fair Sentencing
Act of 2010].” [Citation omitted.] ).


*326  Second, even if I were to assume that P.A.
12–5 does not treat all defendants the same because
it imposes a different penalty depending on the date
of the crime, it is well established that “a statutory
classification that neither proceeds along suspect lines
nor infringes fundamental constitutional rights must be
upheld against equal protection challenge if there is
any reasonably conceivable state of facts that could


provide a rational basis for the classification. 93  ... The
test ... is *327  whether this court can conceive of a
rational basis for sustaining the legislation; we need not
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have evidence that the legislature actually acted upon
that basis.... Further, the [e]qual [p]rotection [c]lause
does not demand for purposes of rational-basis review
that a legislature or governing decisionmaker actually
articulate at any time the purpose or rationale supporting
its classification.” (Footnote added; internal quotation
marks omitted.) Harris v. Commissioner of Correction, 271
Conn. 808, 834, 860 A.2d 715 (2004); see also State v.
Higgins, supra, 265 Conn. at 68, 826 A.2d 1126 (“When a
legal distinction is determined, **195  as no one doubts
that it may be, between night and day, childhood and
maturity, or any other extremes, a point has to be fixed
or a line has to be drawn, or gradually picked out by
successive decisions, to mark where the change takes
place. Looked at by itself without regard to the necessity
behind it the line or point seems arbitrary. It might as
well or nearly as well be a little more to one side or
the other. But when it is seen that a line or point there
must be, and that there is no mathematical or logical
way of fixing it precisely, the decision of the legislature
must be accepted unless we can say that it is very wide
of any reasonable mark.... [I]n every instance where a
line must be drawn or a cutoff established there are
those who fall directly on either side.... [W]e cannot,
for this reason, find the [legislation] unreasonable in its
purpose and overall effect.... If a conceivable rational
basis exists for the distinction, then the classification
passes constitutional muster.” [Citation omitted; internal
quotation marks omitted.] ).


*328  I would conclude that there is a legitimate rational
basis for the classification created by P.A. 12–5. As I
have indicated, with respect to defendants who committed
their crimes before the effective date of P.A. 12–5,
the legislature reasonably could have concluded that its
refusal to enforce the laws in place when the crime was
committed would send the message to potential offenders
that the laws are unstable and that the state ultimately
may be unwilling to enforce them, thereby weakening
their force. See People v. Floyd, supra, 31 Cal.4th at
191, 1 Cal.Rptr.3d 885, 72 P.3d 820. In addition, the
legislature reasonably could have concluded that, because
the defendants on death row already have been subject to
many of the expensive, time-consuming and emotionally
wrenching procedures that the prospective repeal was
intended to avoid, those societal costs do not outweigh
the deterrent and retributive benefits of imposing the


death penalty on these defendants. 94  Cf. id., at 189–90, 1
Cal.Rptr.3d 885, 72 P.3d 820 (citing cases for proposition


that “[a] reduction of sentences only prospectively from
the date a new sentencing statute takes effect is not a denial
of equal protection” [internal quotation marks omitted] );
People v. Grant, supra, 71 Ill.2d at 561–62, 17 Ill.Dec. 814,
377 N.E.2d 4 (“[T]he legislature distinguished between
those defendants, on the one hand, who had not yet been
accorded any sentencing hearings prior to the cut-off date,
and those, on the other hand, whose sentences, already
imposed, would require remandments for additional
sentencing hearings. We find this to be a reasonable basis
for distinction and, therefore, no constitutional denial of
equal protection.”); see also State v. Higgins, supra, 265
Conn. at 69, 826 A.2d 1126 (rejecting defendant's claim
that statute authorizing death penalty for *329  murder of
child under age of sixteen years violated equal protection
principles because legislature could have defined protected
class in any number of ways). Finally, as I previously
have explained in part III of this dissenting opinion, the
legislature rationally could have believed that its decision
not to repeal the death penalty retroactively was justified
by the legitimate expectations of the families of the victims
of the capital felonies that were committed before the
enactment of P.A. 12–5 who already have **196  been
subjected to the trauma of capital felony litigation.


Indeed, the defendant has not cited, and my research
has not revealed, a single case in which a court has
held that, when the legislature amends a criminal statute
to impose a less severe punishment, its failure to make
the new punishment retroactive violates equal protection


principles under any theory. 95  Accordingly, I would
**197  *330  reject the defendant's claim that P.A. 12–


5 violates the equal protection clause of the federal
constitution.


B


I next consider the defendant's claim that imposing the
death penalty on him would violate his right to equal
*331  protection of the laws under article first, § 1, of


the Connecticut constitution. 96  The defendant contends
that the fourth, fifth and sixth Geisler factors support this
claim. See State v. Rizzo, supra, 303 Conn. at 136, 31
A.3d 1094 (under Geisler, courts may consider “[4] related
Connecticut precedents; [5] persuasive precedents of other
state courts; and [6] ... relevant public policies” [internal


quotation marks omitted] ). 97
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With respect to the fourth Geisler factor, this court's
precedents, the defendant relies on this court's decisions in
State v. Conlon, 65 Conn. 478, 33 A. 519 (1895), and Tough
v. Ives, 162 Conn. 274, 294 A.2d 67 (1972). In Conlon,
this court held that a statute that conferred on mayors
within this state “[t]he unrestrained power of selecting the
favored recipients of a license” to engage in a temporary
business for the sale of goods in their respective cities;
State v. Conlon, supra, at 487, 33 A. 519; violated article
first, § 1, of the Connecticut constitution. Id., at 491, 33
A. 519. This conclusion rested largely on the fact that the
purpose of the statute was “to grant exclusive privileges
to such persons as [the mayors] please in the transaction
of a lawful business essential to the conduct of human
affairs, and in which each citizen has an equal *332  right
to engage for the support of life,” with “absolutely no
legal test and no indication of who may be a ‘proper
person.’ ” Id., at 488, 33 A. 519; see also id. (purpose
of statute was “to authorize the mayor to permit or
forbid the transaction of an ordinary lawful business at his
pleasure”). No such unrestrained government discretion,
however, is at issue in the present case. Accordingly, I
would conclude that the defendant's reliance on Conlon is
misplaced.


The defendant relies on Tough v. Ives, supra, 162 Conn.
at 293, 294 A.2d 67, for the proposition that, under
article first, § 1, of the state constitution, legislative
“classifications must be based on natural **198  and
substantial differences, germane to the subject and
purpose of the legislation, between those within the class
included and those whom it leaves untouched.” The
defendant, however, provides no analysis and cites no
authority to support the proposition that this standard
is stricter than the standard that we apply under the
federal constitution. See Daily v. New Britain Machine Co.,
200 Conn. 562, 578, 512 A.2d 893 (1986) (under federal
constitution, classification “must be reasonable, not
arbitrary, and must rest upon some ground of difference
having a fair and substantial relation to the object of the
legislation” [internal quotation marks omitted] ).


With respect to the fifth Geisler factor, precedents of
other states, the defendant relies on People v. Canister,
110 P.3d 380 (Colo.2005), and People v. Hagos, 110 P.3d
1290 (Colo.2005). In People v. Canister, supra, at 381,
the defendant, Randy Canister, was charged with offenses
that made him eligible for the death penalty. During


his trial, the United States Supreme Court held that
state capital sentencing schemes like the one in effect in
Colorado were unconstitutional. Id. Thereafter, Canister
was convicted of the offenses. Id., at 382. Within days
of his conviction, the Colorado legislature passed a law
providing that all defendants (1) for whom the *333
prosecution, as of the effective date of the law, had
announced it was seeking the death penalty, (2) who had
been convicted of the offense that made them eligible
for the death penalty, and (3) who had not yet had a
sentencing hearing, would be subject to a new sentencing


procedure that complied with the constitution. 98  Id.,
at 381–82. The only defendants in this category were
Canister, and the defendant in Hagos, Abraham Hagos.
Id., at 382. The trial court in Canister concluded that
the application of the newly enacted death penalty law to
Canister violated the Colorado constitution's prohibition


on special legislation. 99  Id. On appeal, the Supreme
Court of Colorado concluded that, because “it [was]
absolutely certain that no one, other than Canister and
Hagos, will ever meet the statutory criteria set forth”
in the resentencing law; (emphasis in original) id., at
385; the classification created by the law was “illusory”
and irrational and, therefore, violated the constitutional
prohibition against special legislation. Id.; see also People
v. Hagos, supra, at 1291 (same).


Unlike in Canister and Hagos, however, the class of
persons subject to the death penalty under P.A. 12–5 is
not limited to the defendant or even to those defendants
who have already been charged and convicted of capital
offenses in this state. Rather, the class includes all persons
who committed crimes subjecting them to the death
penalty in this state before the effective date of *334
P.A. 12–5, including all of those who have already been
sentenced to death and those who may be charged in
the future with having committed such a **199  crime


before April 25, 2012. 100  Accordingly, even if I were to
assume that article first, § 1, of our state constitution
operates similarly to the “special laws” provision of the
Colorado constitution, unlike the law at issue in Canister
and Hagos, P.A. 12–5 does not limit the application of the
death penalty to a class of identifiable individuals or to
a subset of all individuals who committed crimes before
the effective date of P.A. 12–5. Accordingly, I would reject
this claim.
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Finally, with respect to the sixth Geisler factor, public
policy considerations, the defendant states conclusorily
that the lack of appellate cases involving the application of
article first, § 1, of the Connecticut constitution “has been
ascribed to an admirable history of legislative restraint”;
see State v. Conlon, supra, 65 Conn. at 491, 33 A.
519 (“[o]ur legislation affecting any important interest
has been so generally confined within the clear lines
of legislative power, that there has been no occasion
to apply the limitations of the first section of the Bill
of Rights”); and that the classification created by P.A.
12–5 is inconsistent with this history. For the reasons
previously set forth in this dissenting opinion, I disagree.
Accordingly, I would conclude that imposing the death
sentence on the defendant would not violate article first, §
1, of the Connecticut constitution.


IX


The defendant next claims that imposing the death
sentence on him would violate substantive due process
principles. Specifically, he contends that P.A. 12–5
implicates *335  his fundamental life interest, and the
substantive due process guarantee of the fourteenth
amendment “forbids the government to infringe certain
fundamental liberty interests at all, no matter what
process is provided, unless the infringement is narrowly
tailored to serve a compelling state interest.” (Emphasis
in original; internal quotation marks omitted.) Reno v.
Flores, 507 U.S. 292, 302, 113 S.Ct. 1439, 123 L.Ed.2d
1 (1993). For the same reason that I concluded in part
VIII A of this dissenting opinion that P.A. 12–5 is not
subject to strict scrutiny under equal protection principles,
but is subject to rational basis review; see footnote 93 of
this dissenting opinion; I would conclude that P.A. 12–
5 is not subject to strict scrutiny under substantive due
process principles, but is subject to rational basis review.
See Ramos v. Vernon, 254 Conn. 799, 840–41, 761 A.2d
705 (2000) (rational basis review applies to substantive due
process claims when fundamental right is not at issue). I
concluded in part VIII of this dissenting opinion that there
is a rational basis for the prospective repeal of the death
penalty. Accordingly, I would reject this claim.


X


I next address the defendant's claim that P.A. 12–5
is an impermissible bill of attainder under article one,


§ 10, of the United States constitution. 101  “Bills of
attainder are legislative acts, no matter what their form,
that apply either to named individuals or to easily
ascertainable members of a group in such a way as
to inflict punishment on them without a judicial tri
**200  al.... The bill of attainder clause was intended


to implement the separation of powers, acting as a
general safeguard against legislative exercise of the judicial
function.... A bill of attainder has three requirements, i.e.,
*336  specification of the affected persons, punishment,


and lack of a judicial trial.” (Citations omitted; internal
quotation marks omitted.) Hogan v. Dept. of Children &
Families, 290 Conn. 545, 578–79, 964 A.2d 1213 (2009).
I have concluded in part VIII of this dissenting opinion
that P.A. 12–5 does not apply to named individuals or to
easily ascertainable members of a group because it applies
to all persons who committed a capital felony before the
effective date of the legislation, and the defendant will
not be punished without a trial. Accordingly, I would
conclude that P.A. 12–5 is not a bill of attainder.


XI


I next address the defendant's claim that P.A. 12–5 is
an impermissible ex post facto law under the federal


constitution. 102  “The ex post facto prohibition forbids ...
the [s]tates [from] enact[ing] any law [that] imposes a
punishment for an act [that] was not punishable at
the time it was committed ... or imposes additional
punishment to that then prescribed.... Through this
prohibition, the [f]ramers [of the constitution] sought to
assure that legislative [a]cts give fair warning of their
effect and permit individuals to rely on their meaning
until explicitly changed.... [T]wo critical elements must be
present for a criminal or penal law to be ex post facto:
it must be retrospective, that is, it must apply to events
occurring before its enactment, and it must disadvantage
the offender affected by it.” (Citation omitted; internal
quotation marks omitted.) State v. Courchesne, supra, 296
Conn. at 727, 998 A.2d 1. The defendant contends that
“the legislative act of exempting prerepeal cases from its
abolition of capital punishment operates as ‘additional
punishment’ and makes a capital felony committed prior
to the effective date *337  ‘aggravated in enormity or
punishment.’ ” It should go without saying, however, that
making a crime punishable under the law that existed at
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the time it was committed does not violate the ex post facto
clause. Accordingly, I would reject this claim.


XII


Finally, I address the defendant's claim that imposing the
death penalty on him would violate the “clearly warranted
by law” clause of article first, § 9, of the Connecticut
constitution. Specifically, he claims that, because § 53a–
46b (b)(1) prohibits the imposition of the death penalty
based on an arbitrary factor, and imposing the death
penalty on him is arbitrary, it is not warranted by law.
My conclusion in part V of this dissenting opinion that
imposing the death penalty on the defendant would not be
arbitrary under § 53a–46b (b)(1) disposes of this claim.


XIII


Because I have concluded that P.A. 12–5 is constitutional,
I need not resolve the question of whether the act
is severable. Nevertheless, because Justice Eveleigh's
severability analysis in his concurring opinion is seriously
flawed, I briefly address it.


Justice Eveleigh starts from the assumption that the
unconstitutional portion of P.A. 12–5 is the portion that
makes the abolition of the death penalty prospective
only, and concludes that that part may be **201
severed. The basis for Justice Eveleigh's conclusion
that the enactment of P.A. 12–5 rendered the death
penalty unconstitutional, however, is that the legislative
classification created by the act violates the prohibition
on cruel and unusual punishment under the federal
constitution because it results in disparate treatment of
similarly culpable defendants. If that were the case, the
statute could be rendered constitutional either by severing
the *338  effective date provisions of P.A. 12–5 or by
severing the provisions that repeal the death penalty
prospectively.


The question of which portion of P.A. 12–5 to
sever is a question of legislative intent. Contrary to
Justice Eveleigh's conclusion, the legislative history does
not unambiguously support the proposition that the
legislature preferred severance of the effective date
provisions. Indeed, much of the legislative history strongly
supports the opposite conclusion. As I have indicated, a


number of legislators stated during the debates on the
legislation and on the proposed amendment that would
have provided for the repeal of the act if any death
sentence were invalidated as the result of its enactment
that the intent of the legislature was that the death


penalty would be reinstated prospectively. 103  Thus, I
would conclude that the legislative history of the act is, at
best, ambiguous on this point. It simply cannot be known
with any level of certainty how the legislators who were
adamantly against retroactive repeal, but who were willing
to vote for prospective repeal in order to avoid future
costs—whose votes were critical for the passage of the act
—would have voted if they had known that prospective
repeal was not an *339  option. In addition, it does not
logically follow from the fact that Chief State's Attorney
Kevin Kane opined during hearings before the Judiciary
Committee that the act was unconstitutional to the extent
that it provided that the abolition of the death penalty is
prospective that the legislators who voted for prospective
repeal wanted the effective date provisions of the act to be
invalidated.


This court previously has recognized that “[s]eparability
involves essentially two considerations: the legislature
must have intended separability and the statute itself
must be capable of separability.” Seals v. Hickey, 186
Conn. 337, 353, 441 A.2d 604 (1982). Because we simply
cannot know in the present case which portion of the
act the legislature would prefer to sever in the event
that the classification created by P.A. 12–5 were found
unconstitutional, the statute is not capable of separability.
Accordingly, if the legislation were unconstitutional, this
court would be required to invalidate the act in its
entirety. See id., at 353–54, 441 A.2d 604 (“where a
portion **202  of the statute is invalid, the valid part can
stand only if it and the invalid part are not so mutually
connected and dependent as to indicate a legislative
intent that they may be inseparable”). In that case, the
law preexisting the enactment of P.A. 12–5 would be
revived. Id., at 355, 441 A.2d 604 (when portion of
statute is invalidated as unconstitutional and statute is
not severable, law “will revert to that preexisting the
enactment of [the unconstitutional statute]”); see also
Ruttenberg v. Dine, 137 Conn. 17, 19, 74 A.2d 211
(1950) (stating in dicta that, when statute is invalidated
as unconstitutional, preexisting statute “would remain
applicable and controlling”); B.H. v. State, 645 So.2d
987, 995 (Fla.1994) (“when the legislature approves
unconstitutional statutory language and simultaneously
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repeals its predecessor, then the judicial act of striking
the new statutory language automatically revives the
predecessor unless it, too, would be unconstitutional”
*340  ), cert. denied, 515 U.S. 1132, 115 S.Ct. 2559, 132


L.Ed.2d 812 (1995); B.H. v. State, supra, at 995 (“this rule
generally is applicable only where the loss of the invalid
statutory language will result in a ‘hiatus' in the law that
would be intolerable to society”); State v. Sullivan, 90 Ohio
St.3d 502, 508–509, 739 N.E.2d 788 (2001) (“[w]here an
act of the [G]eneral [A]ssembly, purporting to provide
a substitute for an existing law and in terms repealing
the existing law, is declared to be unconstitutional and
void, the repealing clause must also be held invalid,
unless it clearly appear[s] that the [G]eneral [A]ssembly
would have passed the repealing clause regardless of
whether it had provided a valid substitute for the act
repealed” [internal quotation marks omitted] ); Jenkins v.
Bellingham Municipal Court, 95 Wash.2d 574, 581, 627
P.2d 1316 (1981) (“if a statute is repealed by a subsequent
enactment and the subsequent enactment is declared
unconstitutional, such unconstitutionality renders the
repealing act invalid” and preexisting law is revived).


Moreover, even if Justice Eveleigh were correct that the
legislature preferred to sever the effective date provisions
of P.A. 12–5, in light of Governor Dannel Malloy's public
statement that he is in favor of abolishing the death
penalty only prospectively; see footnote 20 of this opinion;
I would still believe that it would be inappropriate for this
court to order that remedy. The legislature should not be
permitted to use this court as an instrument to deprive the
governor of his constitutional veto power.


XIV


In summary, the legislature has incontrovertibly expressed
an intent that the repeal of the death penalty in P.A.
12–5 applies only to crimes “committed on or after [the
effective] date [of the act]”; P.A. 12–5, § 2; and that “[a]
person shall be subjected to the penalty of  *341  death
for a capital felony committed prior to the effective date
[of the act] under the provisions of section 53a–54b in
effect prior to the effective date of [the act]....” P.A. 12–
5, § 5(a). In addition, P.A. 12–5 expressly incorporates the
savings provisions set forth in §§ 1–1(t) and 54–194; see
P.A. 12–5, § 38; which operate to preserve “punishments
incurred and prosecutions pending” under the law in place
before the effective date of the repeal. State v. Carbone,


supra, 172 Conn. at 256, 374 A.2d 215. Accordingly, as
a matter of statutory interpretation, it is beyond dispute
that the repeal of the death penalty does not apply to the
defendant. Indeed, the defendant makes no claim to the
contrary.


With respect to the constitutionality of P.A. 12–5, the
defendant has failed to establish that the legislature's
prospective repeal of the death penalty is inconsistent
**203  with contemporary standards of decency in this


state or nationally. In addition, I have concluded that,
because P.A. 12–5 treats all defendants who committed
their crimes prior to its effective date the same, it
does not create an arbitrary legislative classification for
equal protection purposes, and this conclusion effectively
disposes of the defendant's claim that the legislation
is arbitrary in violation of § 53a–46b. Accordingly,
it is clear to me that P.A. 12–5 is constitutional. In
concluding otherwise, the majority has addressed issues
that the defendant did not raise, has relied on extra-record
materials that the parties have not had an opportunity to
review or to rebut, has failed to provide the state with an
opportunity to respond to its arguments and conclusions
and, finally, in reaching the decision that it has today,
has unconstitutionally usurped the role of the legislature.
I therefore respectfully dissent.


ZARELLA, J., with whom ESPINOSA, J., joins,
dissenting.
The majority claims that it is not deciding that *342


the death penalty is per se unconstitutional; 1  nor is
it deciding that Public Acts 2012, No. 12–5 (P.A. 12–
5), is unconstitutional. Rather, the majority claims that,
following the passage of P.A. 12–5, the death penalty
is unconstitutional under the Connecticut constitution
because it “no longer comports with contemporary
standards of decency [in this state] and no longer serves
any legitimate penological purpose.” The majority thus
treats the claim of the defendant, Eduardo Santiago, as
a “hybrid” claim, falling somewhere between a per se
challenge and a statutory challenge, in order to avoid the
tests we long ago adopted to determine whether the death
penalty is unconstitutional on per se grounds or whether a
particular death penalty statute is unconstitutional on due
process grounds. For example, when determining whether
the death penalty is per se unconstitutional, we have
applied the six-pronged test set forth in State v. Geisler,
222 Conn. 672, 684–85, 610 A.2d 1225 (1992). See State
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v. Ross, 230 Conn. 183, 249, 646 A.2d 1318 (1994), cert.
denied, 513 U.S. 1165, 115 S.Ct. 1133, 130 L.Ed.2d 1095
(1995); see also State v. Rizzo, 303 Conn. 71, 185, 31 A.3d
1094 (2011), cert. denied, U.S., ––– U.S. ––––, 133 S.Ct.
133, 184 L.Ed.2d 64 (2012). In contrast, when determining
whether a death penalty statute is unconstitutional, we
have applied the due process principles relevant to the


resolution of a statutory claim; 2  see State v. Ross,
supra, at 253, 646 A.2d 1318; except *343  when a
Geisler analysis is required to determine whether the
state constitution provides broader protections under our
capital sentencing scheme than the federal constitution.
See, e.g., State v. Rizzo, supra, at 136, 31 A.3d 1094; see
also State v. Colon, 272 Conn. 106, 327, 382–83, 864 A.2d
666 (2004), cert. denied, 546 U.S. 848, 126 S.Ct. 102, 163
L.Ed.2d 116 (2005); **204  State v. Ross, 269 Conn. 213,
257–60, 849 A.2d 648 (2004). The advantage of treating
the defendant's claim as a hybrid claim, as opposed to a
per se claim or a statutory claim, is that the majority frees
itself to create a new and different hybrid test to determine
the constitutionality of the death penalty. The majority
does this by claiming that the question is not whether
P.A. 12–5 is unconstitutional but whether the prospective
repeal provision in P.A. 12–5 makes the death penalty
unconstitutional. In my view, this is a distinction without a
difference. The majority nonetheless relies on it to conjure
up a new test, a test this court has never previously applied
before in any death penalty case.


The majority's new hybrid test is a confusing combination
of the six factor test set forth in Geisler, a test we routinely
have used to determine whether the death penalty is
per se unconstitutional, and a legal standard derived
from federal law that the majority incorrectly claims was


adopted by this court in Ross and applied in Rizzo. 3


In applying this new hybrid test, however, the majority
pays only lip service to the Geisler factors because it
focuses on cruel and unusual punishment instead of on
capital punishment. It also disregards the sixth Geisler
factor and does not consider the relative importance of
each Geisler factor. This is apparently *344  because the
majority wishes to avoid weighing repeated references to
capital punishment in the text of our state constitution,
the historical roots of capital punishment, Connecticut
precedent upholding the constitutionality of capital
punishment, and precedent from other state and federal
jurisdictions against the federal evolving standards of
decency standard on which it relies to determine whether
capital punishment is constitutional. The only federal case


in which the evolving standards of decency standard has
been used to determine whether capital punishment is
constitutional, however, is Gregg v. Georgia, 428 U.S.
153, 173, 96 S.Ct. 2909, 49 L.Ed.2d 859 (1976) (opinion
announcing judgment), and the standard was applied in
that case only after the court examined the text of the
federal constitution, the history of capital punishment,
and federal precedent. See id., at 176–79, 96 S.Ct.
2909 (opinion announcing judgment). The majority thus
disregards Gregg as well as our own precedent in refusing
to weigh and balance all of the Geisler factors in the
context of capital punishment. Accordingly, because I
strongly protest the majority's unorthodox reasoning in


this case, I emphatically dissent. 4


I


IMPROPER LEGAL STANDARD


The majority first conducts an abbreviated Geisler
analysis that focuses on the meaning of cruel and unusual
punishment. It then adopts a new legal standard derived
from federal law to determine whether the death penalty
is cruel and unusual **205  punishment. In the *345
discussion that follows, I explain why I strongly disagree
with each step in the majority's analysis.


A


The Majority's Application of Geisler


The majority's application of the test set forth in Geisler
is problematic for two reasons. First, this court has
applied the Geisler test in other capital cases only when
a defendant has challenged the facial validity of the
death penalty; see, e.g., State v. Rizzo, supra, 303 Conn.
at 185, 31 A.3d 1094; State v. Ross, supra, 230 Conn.
at 249, 646 A.2d 1318; which the defendant in the
present case has not done, or when the defendant has
challenged our capital sentencing statutes and it has been
necessary to assess whether the state constitution affords
broader protection under those statutes than the federal
constitution; see, e.g., State v. Rizzo, supra, at 136–45;
State v. Webb, 252 Conn. 128, 146–47, 750 A.2d 448,
cert. denied, 531 U.S. 835, 121 S.Ct. 93, 148 L.Ed.2d
53 (2000); State v. Ross, supra, 230 Conn. at 253–54,
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646 A.2d 1318; which the defendant also has not done.
The defendant instead challenges the constitutionality of
P.A. 12–5. This is clear not only from the defendant's
briefs, but from the parties' oral arguments, in which
the defendant's appellate counsel repeatedly described
his claim as a statutory claim, and various members
of the panel, including Justice Palmer, asked numerous
questions regarding the issue of severability if this
court should deem the retention provision of P.A. 12–


5 unconstitutional. 5  Thus, the majority's decision to
**206  review the defendant's challenge to P.A. 12–5


by *346  applying the type of analysis usually reserved
for a claim that capital punishment is unconstitutional
on per se grounds, even though no such claim has been
raised, creates a disturbing anomaly in Connecticut's
capital punishment jurisprudence that cannot be lightly
dismissed.


Having chosen to apply the incorrect legal standard
to review the defendant's claim, the majority then
compounds *347  this error by focusing its Geisler
analysis on the “scope, nature, and history of the
protections from cruel and unusual punishment” instead
of on capital punishment. As with the majority's initial
decision to apply Geisler, this is a clear departure from our
precedent in capital cases. See State v. Ross, supra, 230
Conn. at 245–48, 646 A.2d 1318; see also State v. Rizzo,
supra, 303 Conn. at 186, 31 A.3d 1094. The majority
acknowledges this deviation, observing that, although this
court “used the Geisler framework to perform the actual
substantive legal analysis” in Ross and Rizzo, it prefers
to follow a different approach in the present case because
“the constitutionality of a criminal sanction ... is governed
by its own distinct legal rules and standards,” apparently
unaware that the “rules and standards” developed for
this purpose are embodied in Geisler. Footnote 14 of the
majority opinion. The problem is not simply that the
majority rejects well established Connecticut precedent
but that the majority's misapplication of Geisler fails to
achieve the objective for which the test was intended
when the court adopted it in Ross to review challenges
to the validity of capital punishment under the state
constitution.


Cruel and unusual punishment is a legal concept intended
to describe punishment deemed morally unacceptable by
society. See, e.g., State v. Rizzo, supra, 303 Conn. at
188, 31 A.3d 1094 (“[t]he standard of extreme cruelty is
not merely descriptive, but necessarily embodies a moral


judgment” [internal quotation marks omitted] ); State v.
Ross, supra, 230 Conn. at 251, 646 A.2d 1318 (whether
death penalty constitutes cruel and unusual punishment
requires court to determine whether it is “so inherently
cruel and so lacking in moral and sociological justification
that it is ... fundamentally offensive to evolving standards
of human decency”). Thus, when a court is presented with
the issue of whether a particular punishment is cruel and
unusual, it must develop a set of  *348  principles to
guide its analysis. Ross was the first case in which this
court was asked to decide whether a punishment was cruel
and unusual under the state constitution. Consequently,
the court in Ross was required to develop a principled
approach to resolving this question, an approach it
rightly expected would be followed in subsequent cases.
In so doing, the court first observed that, although the
Connecticut constitution contains no cruel and unusual
punishment clause, the due process clauses of article first,
§§ 8 and 9, of the Connecticut constitution “impliedly
prohibit punishment that is cruel and unusual.” State
v. **207  Ross, supra, 230 Conn. at 246, 646 A.2d
1318. It then adopted the six factor test articulated in
Geisler as the most principled means of determining
whether capital punishment is cruel and unusual. Id.,
at 249, 646 A.2d 1318; see also State v. Rizzo, supra,
at 184–86, 833 A.2d 363. Applying this test, the court
examined (1) the text of the constitutional provisions,
(2) related Connecticut precedents, (3) persuasive federal
precedents, (4) persuasive precedents of other state courts,
(5) historical insights into the intent of our constitutional
forbearers, and (6) contemporary understandings of


applicable economic and sociological norms 6  in order
to obtain a proper understanding of whether the people
of Connecticut deemed capital punishment morally
acceptable. State v. Ross, supra, 230 Conn. at 249, 646
A.2d 1318.


Instead of conducting a substantive analysis of whether
capital punishment offends our state constitution under
Geisler, however, as the court did in Ross *349  and
Rizzo, the majority applies the Geisler factors to examine
the meaning of cruel and unusual punishment. Not
unexpectedly, this analysis provides no insights into
whether capital punishment is deemed morally acceptable
in Connecticut because, with the exception of a small
portion of the relevant constitutional history, the majority
makes few, if any, references to capital punishment or
capital offenses.
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The majority also fails to address the sixth Geisler
factor. The majority explains that, “when construing
the state constitutional freedom from cruel and unusual
punishment, we broadly adopt the framework that the
federal courts have used to evaluate eighth amendment
challenges.” The majority adds that it will consider the
sixth Geisler factor—contemporary understandings of
applicable economic and sociological norms—only to
the extent this factor may be relevant in determining
whether capital punishment comports with contemporary
standards of decency in Connecticut. It thus becomes clear
that the majority's Geisler analysis of cruel and unusual
punishment is wholly unnecessary to the substantive
analysis of capital punishment that follows.


B


The Majority's Application of Federal Law


When the majority finally considers whether capital
punishment is constitutional, it substitutes federal eighth
amendment jurisprudence in place of the framework
adopted in Ross. The majority's rationale for creating
an independent test derived from federal law, however,
makes no legal sense, and its attempt to find support for
doing so in Ross and Rizzo necessarily fails.


The majority relies on State v. Linares, 232 Conn. 345,
379–87, 655 A.2d 737 (1995), to justify its abandonment
of Geisler. The majority states that, “[i]n some of *350
our decisions, we have utilized the multifactor Geisler
analysis to flesh out the general nature and parameters
of the state constitutional provision at issue. Having
done **208  so, we proceeded to resolve the appellant's
particular constitutional challenge according to the legal
test and framework relevant and suited to that area of
the law, rather than performing the substantive legal
analysis under ... the six Geisler factors.” Footnote 14
of the majority opinion. The majority explains that
the court in Linares first conducted a Geisler analysis
to determine whether the state constitution affords
expansive protections to free speech in public places before
applying a legal test developed in the free speech context
to determine whether the challenged statute infringed
impermissibly on those protections. See id. The majority
then declares its intention to follow the same approach
in the present case because “the constitutionality of a
criminal sanction, like the constitutionality of a limitation


on the free expression at issue in Linares, is governed by
its own distinct legal rules and standards.” Id.


No meaningful comparison between Linares and the
present case is possible, however. Among other things,
the defendant in Linares challenged the constitutionality
of a statute, whereas the defendant in the present case,
according to the majority, raised a general challenge to
the constitutionality of capital punishment following the
passage of P.A. 12–5. Linares also is inapposite because
the purpose of conducting a Geisler analysis in that case
was “[t]o determine whether our state constitution affords
greater rights than the federal constitution”; State v.
Linares, supra, 232 Conn. at 379, 655 A.2d 737; which
the majority repeatedly declares is unnecessary and thus
irrelevant in the present case. See footnotes 11 and 17 of
the majority opinion. Finally, insofar as a specific legal
test has been developed to determine the constitutionality
of capital punishment in Connecticut, *351  it is the six
factor test set forth in Geisler. Thus, to the extent the
majority relies on the reasoning in Linares to justify its
substantive analysis in the present case, its reliance is
misplaced.


The majority also claims that this court adopted the
federal evolving standards of decency test in Ross and
Rizzo to evaluate challenges to allegedly cruel and unusual
punishment. Nothing could be further from the truth. In
both decisions, the court made clear that the standard it
was adopting for this purpose was the six factor Geisler
test; see State v. Ross, supra, 230 Conn. at 249, 646 A.2d
1318; see also State v. Rizzo, supra, 303 Conn. at 185–86,
188 n. 86, 31 A.3d 1094; which is not a federal standard. To
the extent the court in Rizzo also discussed contemporary
economic and sociological norms, it did so only after
accepting the court's analysis of the first five Geisler
factors in Ross. State v. Rizzo, supra, at 185–86, 31 A.3d
1094. The court explained: “We undertake, in essence,
a partial Geisler analysis regarding what has occurred
since 1994, because our constitutional text and history
remain the same, and this court repeatedly has sustained
the constitutionality of the death penalty generally and
our death penalty statutes in particular. Accordingly, our
focus is on recent federal and state jurisprudence and
contemporary economic and sociological norms.” Id.,
at 188 n. 86, 31 A.3d 1094. The court also noted: “In
so doing ... we remain cognizant that our constitution
contains explicit references to capital punishment ... and,
therefore, expressly sustains the constitutional validity of
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such a penalty in appropriate circumstances.” (Citation
omitted; internal quotation marks omitted.) Id., at 188,
31 A.3d 1094 quoting State v. Ross, supra, 230 Conn. at
249–50, 646 A.2d 1318. It is therefore clear that, insofar
as Geisler permits an evaluation of contemporary norms
similar to the federal evolving standards of decency test, it
does so only under the **209  sixth Geisler factor, subject
to the qualifications articulated in Ross and to the ultimate
weighing and balancing *352  of all six Geisler factors.
Problems with the majority's analysis under the federal
test are further discussed in part II F of this opinion.


On the basis of this review, it is difficult to avoid
concluding that the majority's sole intention is to
ignore all information, regardless of its historical
or contemporary relevance, inconsistent with its
predetermined conclusion that capital punishment is
unconstitutional in Connecticut. In the discussion that
follows, I demonstrate how the majority should have
applied Geisler in accordance with our precedent and why
a proper Geisler analysis, even presuming Geisler applies,
does not support the majority's conclusion that the death


penalty is cruel and unusual punishment. 7


II


GEISLER ANALYSIS


A


Constitutional Text


I begin with the text of the Connecticut constitution.
In an analysis that would mystify anyone intent on
understanding whether the constitutional text sustains
the validity of capital punishment in Connecticut,
the majority completely ignores language in the state
constitution referring to capital punishment. The majority
instead indulges in a meandering, speculative and entirely
irrelevant examination of why no cruel and unusual
punishment clause was included in the 1818 *353
constitution. As the majority well knows, however, that is
not what is expected or required under Geisler.


In explaining the textual approach to construing the
contours of our state constitution, Geisler instructs that,


“[u]nless there is some clear reason for not doing so,
effect must be given to every part of and each word in the
constitution.” (Emphasis added; internal quotation marks
omitted.) State v. Geisler, supra, 222 Conn. at 685, 610
A.2d 1225; see also State v. Lamme, 216 Conn. 172, 177,
579 A.2d 484 (1990) (“[i]n examining the text of [the state
constitution] to determine the extent to which it supports
the defendant's claim, we must assume that infinite care
was employed to couch in scrupulously fitting language
a proposal aimed at establishing or changing the organic
law of the state” [internal quotation marks omitted] ).
Consequently, a textual analysis under Geisler necessarily
requires that the court acknowledge all references in
the Connecticut constitution to capital punishment and
capital offenses, as this court has done each time it has
conducted a textual analysis in the past.


In the present case, even a cursory examination of the
text reveals that the Connecticut constitution contains
repeated references to capital punishment and capital
offenses. Article first, § 8, of the constitution of
Connecticut, as amended by article seventeen of the
amendments, provides in relevant part: “In all criminal
prosecutions, the accused shall have a right to ... be
released on bail upon sufficient security, **210  except
in capital offenses, where the proof is evident or the
presumption great....” (Emphasis added.) Article first, §
8, further provides: “No person shall ... be deprived of life,
liberty or property without due process of law,” and “[n]o
person shall be held to answer for any crime, punishable
by death or life imprisonment, unless upon probable
cause shown at a hearing in accordance with procedures
prescribed by law....” (Emphasis added.) Finally, article
first, § 19, of the Connecticut *354  constitution, as
amended by article four of the amendments, provides
in relevant part: “[N]o person shall, for a capital
offense, be tried by a jury of less than twelve jurors
without his consent....” (Emphasis added.) Thus, multiple
references to capital punishment in the state constitution
support the conclusion that, from a textual standpoint,
the death penalty does not fall within the implied
prohibition of cruel and unusual punishment because it
was contemplated not only in 1818, when the relevant
language in article first, § 8, was adopted as part of
the original constitution; see Conn. Const. (1818), art.
I, § 9; but also in 1972, when the provision referring to
capital punishment in article first, § 19, was added by
article four of the amendments. This court reached the
same conclusion when it conducted a Geisler analysis
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of the Connecticut constitution in Ross and Rizzo. See
State v. Ross, supra, 230 Conn. at 249–50, 646 A.2d
1318 (“our state constitution makes repeated textual
references to capital offenses and thus expressly sustains
the constitutional validity of such a penalty in appropriate
circumstances”); see also State v. Rizzo, supra, 303 Conn.
at 185, 31 A.3d 1094 (same).


Article first, § 1, of the Connecticut constitution, which


describes the constitution as a social compact, 8  provides
additional textual support for the conclusion that capital
punishment is deemed morally acceptable in Connecticut.
A social compact is an agreement “between the people
and the government they create [that] binds the agencies
of government to respect the blueprint of government and
the rights retained by the people.” L. Henkin, “The United
States Constitution As Social Compact,” in American
Philosophical Society, “A More Perfect Union: Essays on
the Constitution,” 131 Proc. Am. Phil. Society 261, 265
(1987); see also Moore v. Ganim, 233 Conn. 557, 598, 660
A.2d 742 (1995) *355  “The social compact theory posits
that all individuals are born with certain natural rights and
that people, in freely consenting to be governed, enter a
social compact with their government by virtue of which
they relinquish certain individual liberties in exchange
‘for the mutual preservation of their lives, liberties, and
estates.’ J. Locke, ‘Two Treatises of Government,’ book
II [Hafner Library of Classics Ed.1961] ¶ 123, p. 184; see
also 1 Z. Swift, A System of the Laws of the State of
Connecticut [1795] pp. 12–13.”). Accordingly, repeated
references to capital punishment and capital offenses
throughout the constitution, which never have been
challenged or eliminated by constitutional amendment,
suggest that the people of Connecticut always have
accepted, and continue to accept, capital punishment as
an integral part of the social compact for the purpose of
maintaining public order, preserving their freedom to live
in peace and tranquility, and “perpetuat[ing] the liberties,
rights and privileges which they have derived from their


ancestors....” 9  Conn. Const., preamble.


**211  *356  B


Historical Insights


With respect to the relevant constitutional history,
Geisler explains that the “historical approach” includes


consideration of “the historical constitutional setting
and the debates of the framers....” (Citations omitted;
emphasis omitted.) State v. Geisler, supra, 222 Conn.
at 685, 610 A.2d 1225. Ross thus examined “historical
insights into the intent of our constitutional forbearers”;
State v. Ross, supra, 230 Conn. at 249, 646 A.2d
1318; and observed that “Connecticut's history has
included a death penalty statute since 1650, when it was
incorporated into Ludlow's Code ... and such a penalty
was considered constitutional at the time of the adoption
of the constitution of 1818.” (Citation omitted; footnote
omitted.) Id., at 250, 646 A.2d 1318. Nevertheless, the
majority not only fails to acknowledge the historical roots
of capital punishment in Connecticut, but diverts the
discussion to an expansive and wholly irrelevant analysis
of our state's “unique and expansive constitutional and
preconstitutional history” relating to the freedom from
cruel and unusual punishment. This is the same approach
the majority employs in its analysis of the relevant
constitutional provisions by dismissing language in the
state constitution referring to capital punishment and
capital offenses.


*357  If the majority had conducted the historical analysis
required under Geisler and conducted in Ross, the only
conclusion it could have drawn is that capital punishment
has deep roots in Connecticut going back to early colonial
times and that the framers of the Connecticut constitution
in 1818 and the convention delegates in 1965 **212
had no intention of eliminating death as the most severe
penalty in a proportional system of punishments.


In practice, the death penalty has been imposed in
Connecticut from the founding of the colony in 1636 until
the first constitutional convention in 1818. Between 1636
and 1699, when the rationale for the death penalty was
embedded in the religious foundation of New England
and punishment was regarded as divinely mandated,
capital punishment applied at different times to as few as


twelve and as many as twenty-three crimes, 10  and thirty-
one persons were executed. L. Goodheart, The Solemn
Sentence of Death: Capital Punishment in Connecticut
(2011), pp. 4, 7, 10–13. Thereafter, during the first seven
decades of the eighteenth century, when a more worldly
society emerged and the legal culture was transformed to
reflect an increasingly secular ethic; id., at p. 39; capital
punishment applied to between twelve and nineteen


crimes, 11  and seventeen persons were executed. Id., at
pp. 4, 45, 49. Even when the legal system experimented
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unsuccessfully with reform from 1773 to 1827, capital
punishment applied at different times to between six and


eleven crimes, 12  and sixteen *358  persons were executed.
Id., at pp. 4, 75, 79. Thus, when Connecticut held its first
constitutional convention in 1818, capital punishment was
firmly entrenched and thoroughly accepted as the most
severe penalty available to punish criminal offenders.


Public support for capital punishment also was reflected
in the views of Zephaniah Swift, who was the chief
justice of the Connecticut Supreme Court of Errors from
1815 to 1819, the state's “leading jurist [at the time of
the 1818 constitutional convention] and the person most
responsible for the major reform of Connecticut's judicial
system during” the late eighteenth and early nineteenth
centuries. Id., at p. 71. Because of Swift's role as “[a]
pioneer in the development of an American common
law distinct from England”; W. Horton, “Connecticut
Constitutional History 1776–1988,” 64 Conn. B.J. 355,
358 (1990); his ideas on the law “take on great significance
in determining what the framers had in mind when
adopting the language of the constitution.” State v.
Joyner, 225 Conn. 450, 490, 625 A.2d 791 (1993) (Berdon,
J., dissenting). These ideas are principally understood
through his two legal treatises, published in 1796 and


1823, 13  respectively, “setting forth the common law
of Connecticut based on the actual practices of local
judges.” W. Horton, The Connecticut State Constitution
(2d Ed.2012) p. 23. Both treatises are relevant because they
describe Swift's views on capital punishment, as well as
those of the framers, both before and directly after the
1818 constitutional convention.


**213  In his 1796 treatise, Swift expressed strong support
for the death penalty if properly imposed within a
proportional system of punishments, explaining that “[i]t
*359  is a fundamental principle, that the sole end of


punishment is the prevention of crimes, and that every
punishment ought to be proportioned to the [offense].” 2
Z. Swift, A System of the Laws of the State of Connecticut
(1796) p. 293. He thus approved of the legislature's
attempt to create the type of proportional system he
advocated by establishing three grades of punishment,
these being death, confinement to hard labor and coarse
fare, and corporal and pecuniary pains and penalties.
Id., at p. 296. He disapproved, however, of the number
of crimes the legislature had deemed deserving of the
ultimate punishment, which included “treason, murder,
rape, the crime against nature, mayhem, and arson, where


some life is endangered”; id.; believing instead that “[t]he
dreadful punishment of death, ought only to be inflicted
[for] those crimes which directly and immediately tend to
the destruction of society and the human race, as treason,
and murder.” Id.


When Swift updated his 1796 treatise in the early 1820s,
immediately following the constitutional convention,
he maintained his belief that punishments should be
proportional to the offense and continued to support the


death penalty, 14  contending that it should apply not only


to treason and murder, but to other crimes as well. 15  2 Z.
**214  Swift, A Digest of the Laws of the State of *360


Connecticut (1823) p. 262. He wrote: “Treason, murder,
rape, and arson, where life is destroyed or endangered,
ought to be punished with death. These crimes are of such
an atrocious nature, that the interest of the community
requires they should not only be punished in the severest
manner, but the offender ought to be deprived of the
power of repeating the crime. The punishment of death
will not only be sanctioned by public opinion, but there
is no probability that executions will be so frequent in
such cases, as to weaken their effect on the community.”
Id. Accordingly, to the extent the majority suggests that
Swift and other reformers rejected harsh punishments and
became increasingly uneasy with capital punishment by
the time of the constitutional convention, it indulges in
revisionist thinking.


*361  Approval of capital punishment by our
constitutional forbearers is also reflected in their handling
of an event that led directly to the calling of the 1818
constitutional convention, namely, legislative interference
with a criminal conviction and sentence of death in
Lung's Case, 1 Conn. 428 (1815). See W. Horton, The
Connecticut State Constitution, supra, at p. 12. In
response to the legislature's action, “Swift convened a
special court to try Peter Lung for murder. After being
duly convicted and sentenced to die, Lung filed a petition
with the General Assembly claiming that the trial had been
procedurally improper. The General Assembly agreed, set
aside the conviction, and ordered a new trial, at which
Lung was promptly convicted, and he was hanged.” Id.
“The case outraged the Connecticut judges, who were
Federalist to a man. Led by Swift, who wrote a pamphlet
in 1816 attacking legislative interference with a judicial
decision, the judiciary demanded separation of powers.”
Id., citing Z. Swift, “A Vindication of the Calling of
the Special Superior Court, at Middletown, on the 4th
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Tuesday of August, 1815, For the Trial of Peter Lung,
Charged with the Crime of Murder. With Observations on
the Constitutional Power of the Legislature to Interfere
with the Judiciary in the Administration of Justice” (1816)
p. 42 (A Vindication of the Calling of the Special Superior
Court).


What is striking about this case, in addition to the fact
that it led in part to the 1818 constitutional convention
and the adoption of a new state constitution formalizing
the separation of powers in Connecticut, is the lack of
any suggestion by the legislature or judiciary that the
imposition of the death penalty was wrong. Connecticut
judges were inflamed because the legislature had interfered
with Lung's conviction and verdict due to perceived
procedural irregularities, and the fact *362  that he had


been condemned to die was simply not an issue. 16


**215  To the extent the majority disagrees and cites
a newspaper article published after Lung's execution
“remarking on the ‘infrequency of capital punishment’
and observing that the ‘[behavior] of this unfortunate
sufferer on this trying occasion, was such as to attract
the tenderest sympathy of every rational beholder,’ ”
it misunderstands the context in which the article was
written. In his pamphlet on Lung's Case, Swift effectively
countered any notion that capital punishment lacked
broad public support when he observed that public
sympathy for a capital offender as the execution drew near
was “probably owing to the weakness incident to human
nature.” A Vindication of the Calling of the Special
Superior Court, supra, at p. 11. Swift further explained:
“When a crime has been committed, public indignation
is awakened, and all unite to bring about the conviction
of the offender. But as soon as he is convicted, especially
in capital cases—when the awful sentence of death is
pronounced, then a sentiment of compassion begins to
operate in [favor] of the unfortunate convict: the sense
of justice is drowned in the feelings of compassion; and
false humanity begins to run riot. His case will then be
viewed in the most favorable light. Some will doubt about
the evidence of his guilt—some will question the propriety
of capital punishments *363  in any case, and some will
hint at the possible unfairness of the trial. Prejudice will
be excited even against the triers, who are then considered
as having sought the blood of a fellow creature, and many
will find fault with [everything] that has been done from
a secret aversion to the law, and a natural disposition to
pull down courts, and prostrate government. Artful and


designing men well know how to fan the flame and profit
by it. Such was the course of things in the case of Lung. As
soon as he was removed from the theatre of his crimes, and
the place of trial, the convicted murderer was transformed
into an innocent sufferer, and many began to take a deep
interest in his fate.” (Emphasis added.) Id., at pp. 11–12.


Whatever public sympathy may have been extended to
Lung following his conviction, there is no indication in
the annotated debates of the constitutional convention,
two years after the uproar over Lung's Case, of decreasing
public support for capital punishment. See generally W.
Horton, “Annotated Debates of the 1818 Constitutional
Convention,” 65 Conn. B.J. SI–7 through SI–84 (1991).
Nor is there evidence that any convention delegates
sought to ban capital punishment or objected to the
inclusion of language in the constitution referring to
capital punishment. See id. The convention appointed
a committee of twenty-four delegates to draft the new
constitution. See id., at SI–14 through SI–15. The
committee's proposed language in article first referring
to capital offenses and to the deprivation of life without
due process of law was based on language in the 1817
Mississippi Bill of Rights; see id., at SI–102 through SI–
103; and was adopted by the convention delegates without
comment. See id., at SI–31 through SI–32. Thereafter,
language in article first referring to punishment by death
that was proposed on the convention floor also was
accepted without significant comment or debate. See id.


*364  Directly following the constitutional convention,
public support for capital punishment continued
unabated when the legislature endorsed the proportional
system of punishment advocated by Swift, including
the continued use of the death penalty, in revisions to
the General Statutes for the purpose of ensuring their


conformance **216  with the new constitution. 17  See
State v. Ellis, 197 Conn. 436, 450–51 n. 13, 497 A.2d 974
(1985). A note in the crimes and punishments section of
the revised statutes explained that “the object has been ...
to proportion the punishment according to the nature
and grade of the crime” and that “[t]he experience of
this state has [shown], not only that mild punishments
are better calculated to prevent crimes, than those which
are sanguinary; but that punishments must be attended
with considerable severity, to operate as examples to
others....” General Statutes (1821 Rev.) tit. 22, § 118,
p. 177 n.5. To that effect, capital punishment, which
had been imposed in 1805 for crimes such as bestiality,
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sodomy, false witness, arson resulting in death, treason,
destruction of military property, dismemberment, murder
and rape; see Acts and Laws of the State of Connecticut
in America (1805), pp. 182, 321, 349, 419; was retained
for, among other crimes, treason, murder, maiming, arson
and rape. See General Statutes (1821 Rev.) tit. 22, §§ 1, 3,
6, 8, 10, pp. 151–52. The revised statutes also authorized
the governor to reward persons who provided authorities
with information leading to the timely capture of capital
offenders. General Statutes (1821 Rev.) tit. 22, § 118, p.
176.


Almost 150 years later, Connecticut revisited its
commitment to capital punishment when an amendment
proposing abolition of the death penalty was submitted
but soundly defeated at the 1965 constitutional
convention, which adopted the state's present
constitution. The *365  record of the 1965 proceedings
reveals that a Greenwich delegate submitted a resolution
entitled “Resolution Proposing an Amendment to the
Constitution Concerning Capital Punishment” for the
purpose of abolishing the death penalty. Constitutional
Convention Record Index, Constitutional Convention
of 1965 (August, 1965) p. 5. The resolution received
an unfavorable report by the committee on resolutions,
however, and was summarily rejected by the convention
delegates. Journal of the Constitutional Convention of
Connecticut 1965, p. 111. This explicit rejection of a
direct attempt to abolish capital punishment in 1965
demonstrates, first, that the death penalty, which had been
operative in this state since colonial times, always had been
deemed constitutional and, second, that the convention
delegates in 1965, like the framers in 1818, did not want to
change the status quo. The state's commitment to capital
punishment was renewed a second time on December
22, 1972, when article first, § 19, of the Connecticut
constitution was amended to provide that “no person
shall, for a capital offense, be tried by a jury of less than
twelve jurors without his consent.” (Emphasis added.)
Conn. Const., amend. IV. There appears to have been no
other attempt to amend the constitution for the purpose
of abolishing capital punishment during the last 200 years.


To conclude, any suggestion that there was little or
diminishing support for the death penalty before, during
or directly after the constitutional conventions of 1818
and 1965 is a gross mischaracterization of the historical
record. An examination of Connecticut's history reveals
that, although the number of crimes to which capital


punishment was applied diminished over the years, the
punishment was accepted in Connecticut as the most
severe penalty for a criminal offense not only in 1818,
at the time of the first constitutional convention, but in
1972, as well, when the most recent constitutional *366
amendment **217  referring to capital offenses was
adopted. Accordingly, a historical analysis under Geisler
supports the conclusion that capital punishment was
not deemed morally unacceptable by our constitutional
forbearers.


C


Related Connecticut Precedents


A Geisler analysis also includes an examination of the
“holdings and dicta of this court, and the Appellate
Court....” (Citations omitted; emphasis omitted.) State
v. Geisler, supra, 222 Conn. at 685, 610 A.2d 1225.
The majority nonetheless continues to disregard Geisler
by failing to acknowledge this court's recent holdings
rejecting challenges to capital punishment under the
state constitution. Rather, the majority engages in a
brief discussion regarding the degree of protection
from cruel and unusual punishment provided under
the due process clauses of the state constitution. In
addition to fundamentally changing the required analysis,
the consequence of this attempt to avoid revealing
Connecticut's well established precedent upholding capital
punishment is the majority's misrepresentation of the
reasoning in Ross and Rizzo, neither of which adopted
a federal evolving standards of decency test to evaluate
challenges to allegedly cruel and unusual punishment, as
the majority claims. See part I B of this opinion.


When the court considered a constitutional challenge to
capital punishment in Ross, it relied on State v. Davis,
158 Conn. 341, 358, 260 A.2d 587 (1969), vacated on
other grounds, 408 U.S. 935, 92 S.Ct. 2856, 33 L.Ed.2d
750 (1972), in concluding that “Connecticut case law
has recognized the facial constitutionality of the death
penalty under the eighth and fourteenth amendments to
the federal constitution.” State v. Ross, supra, 230 Conn.
at 250, 646 A.2d 1318. Since Ross, capital punishment has
been deemed facially constitutional in many other cases
as *367  well. See State v. Santiago, 305 Conn. 101, 307,
49 A.3d 566 (2012); State v. Rizzo, supra, 303 Conn. at
184, 201, 31 A.3d 1094; State v. Colon, supra, 272 Conn. at
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383, 864 A.2d 666; State v. Reynolds, 264 Conn. 1, 236–37,
836 A.2d 224 (2003), cert. denied, 541 U.S. 908, 124 S.Ct.
1614, 158 L.Ed.2d 254 (2004); State v. Cobb, 251 Conn.
285, 496–97, 743 A.2d 1 (1999), cert. denied, 531 U.S. 841,
121 S.Ct. 106, 148 L.Ed.2d 64 (2000); State v. Webb, 238
Conn. 389, 401–402, 411–12, 680 A.2d 147 (1996); State v.
Breton, 235 Conn. 206, 218, 663 A.2d 1026 (1995).


This court also has implicitly endorsed the
constitutionality of capital punishment under the social
compact clause of the state constitution. In Webb, the
court determined that the social compact clause does not
preclude death penalty legislation in Connecticut because
Connecticut's social compact does not confer on convicted
offenders a natural and unenumerated right to life. State
v. Webb, supra, 238 Conn. at 411–12, 680 A.2d 147. The
court explained: “Unenumerated rights [such as a citizen's
right to be protected from capital punishment] exist, if
at all ... only if they are grounded in or derived from
the constitutional text or Connecticut's unique historical
record”; id., at 410, 680 A.2d 147; and “the constitutional
text and historical record support the constitutionality of
the death penalty statutes [in Connecticut].” Id., at 411
n. 21, 680 A.2d 147. Accordingly, relevant Connecticut
precedent overwhelmingly supports the conclusion that
capital punishment has continued to receive strong public
support in Connecticut in recent years.


D


Persuasive Federal Precedents


Geisler further instructs the court to consider “federal
constitutional precedents **218  that appropriately
illuminate open textured provisions in our own organic
document....” (Internal quotation marks omitted.) State
v. Geisler, supra, 222 Conn. at 685, 610 A.2d 1225.
Although none *368  of the provisions in the Connecticut
constitution referring to capital punishment is open
textured, the court in Ross cited to Gregg v. Georgia,
supra, 428 U.S. at 153, 96 S.Ct. 2909 for the proposition
that federal constitutional law does not forbid the death
penalty outright and that federal constitutional law
is consistent with the repeated recognition of capital
punishment in our own constitution. State v. Ross,
supra, 230 Conn. at 250, 646 A.2d 1318. Nonetheless,
the majority disregards federal precedent holding that
capital punishment is constitutional and directs its


attention to the “minimum standards for what constitutes
impermissibly cruel and unusual punishment” under the
federal constitution. Text accompanying footnote 15 of
the majority opinion.


The majority claims that the United States Supreme
Court has identified as unconstitutionally cruel those
punishments that are (1) inherently barbaric, (2) excessive
and disproportionate, and (3) arbitrary or discriminatory,
and contends that the court in Ross “broadly adopted, as a
matter of state constitutional law, this federal framework
for evaluating challenges to allegedly cruel and unusual
punishments.” Text accompanying footnote 17 of the
majority opinion. This is not the case. There is no
reference in Ross to this federal framework as the basis
for evaluating the constitutionality of capital punishment.
The only references in Ross to capital punishment as
being excessive or arbitrarily imposed are in the context
of as applied challenges to the constitutionality of
Connecticut's death penalty statutes. See State v. Ross,
supra, 230 Conn. at 231, 232, 239, 646 A.2d 1318. As
for the barbarity of capital punishment, the author of
the dissenting opinion in Ross was the only member
of the court to use that term. Id., at 298, 646 A.2d
1318 (Berdon, J., dissenting in part). Furthermore, as
repeatedly noted in this opinion, the court in Ross
adopted the framework established in Geisler to evaluate
challenges to allegedly cruel and unusual punishments.
Accordingly, *369  because the United States Supreme
Court has not modified or rejected its conclusion in
Gregg that capital punishment is not forbidden in all
circumstances under federal constitutional law, federal
precedent continues to support the constitutional validity
of capital punishment under the Connecticut constitution.


E


Persuasive Precedents of Other State Courts


Geisler next requires an examination of “sister state
decisions....” (Citations omitted; emphasis omitted.) State
v. Geisler, supra, 222 Conn. at 685, 610 A.2d 1225.
In Ross, the court followed this directive by observing
that “[c]ourts in the overwhelming majority of our sister
states have rejected facial challenges to the death penalty
under their state constitutions.” State v. Ross, supra,
230 Conn. at 250, 646 A.2d 1318. The court specifically
noted that, between 1972 and 1994, thirty-seven states
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had passed death penalty statutes, and, in the only two
jurisdictions in which the state's highest court had deemed
the death penalty facially unconstitutional, California and
Massachusetts, subsequent constitutional amendments
promptly abrogated those decisions. Id., at 250 n. 30,
646 A.2d 1318. Although the majority does not address
this question as part of its Geisler analysis but, rather, as
part of its subsequent discussion of evolving standards of
decency, I note for the record the majority's concession
that “capital punishment **219  remains legal in a
majority of jurisdictions within the United States....”
An analysis of persuasive state precedents thus supports
the continued validity of capital punishment under the
Connecticut constitution.


F


Economic and Sociological Considerations


The last Geisler factor, economic and sociological
considerations, is the most challenging factor to interpret
and apply. See State v. Geisler, supra, *370  222 Conn.
at 285, 610 A.2d 590. The court in Geisler provided little
guidance as how to conduct this analysis and merely
cited to State v. Dukes, 209 Conn. 98, 547 A.2d 10
(1988), in which the court observed that “[c]onstitutional
provisions must be interpreted within the context of the
times”; id., at 114, 547 A.2d 10; and that the state
constitution “should not be interpreted too narrowly
or too literally so that it fails to have contemporary
effectiveness for all of our citizens.” Id., at 115, 547 A.2d
10. Accordingly, the court in Ross determined that this
factor requires an examination of “whether contemporary
understandings of applicable economic and sociological
norms compel the conclusion that any death penalty
constitutes cruel and unusual punishment.” State v. Ross,
supra, 230 Conn. at 251, 646 A.2d 1318. The court
explained: “The question is not whether any one of us
would vote to enact a death penalty if our role were
that of a legislator. It is, rather, whether the defendant
is correct in his contention that the death penalty is so
inherently cruel and so lacking in moral and sociological
justification that it is unconstitutional on its face because it
is fundamentally offensive to evolving standards of human
decency.” Id. The court then advised: “Judicial evaluation
of evolving standards of human decency cannot proceed in
a vacuum. Community standards of acceptable legislative
policy choices are necessarily reflected in the text of


our constitutional document, in our history and in the
teachings of the jurisprudence of our sister states as well


as that of the federal courts.” 18  Id.


In an apparent attempt to circumvent this analysis,
the majority replaces it with an entirely new standard,
derived from federal law, that requires a determination
as to whether capital punishment comports with evolving
standards of decency. Apparently searching for *371
precedent in Connecticut's own capital punishment
jurisprudence, the majority suggests that the federal
standard pertaining to evolving standards of decency was
adopted in Ross and followed in Rizzo. This is not the case.


The majority initially contends that, when the court in
Ross and Rizzo considered whether the death penalty
was cruel and unusual punishment under the state
constitution, it did not address the issue as a single
constitutional claim but as “two distinct constitutional
[claims],” the first being a per se claim that capital
punishment violates the state constitution under all
circumstances, and the second being a claim that capital
punishment no longer comports with Connecticut's
evolving standards of decency. The majority thus appears
to rely on the existence of this purported second claim in
Ross and Rizzo as precedent for framing the defendant's
claim in the present case as a claim that capital punishment
is unconstitutional because **220  it no longer comports
with evolving standards of decency in Connecticut.
Having identified Ross and Rizzo as precedent for
the defendant's claim, the majority next contends that,
although the court addressed the evolving standards of
decency claim only briefly in Ross, it conducted “a more
sweeping review” of a similar claim in Rizzo before
concluding that there remained strong public support for
capital punishment in this and other jurisdictions. The
majority then adopts “five objective indicia of society's
evolving standards of decency,” based on federal eighth
amendment jurisprudence, to review the defendant's
claim. These include (1) the historical development of
the punishment at issue, (2) legislative enactments, (3)
the current practice of prosecutors and sentencing juries,
(4) the laws and practices of other jurisdictions, and
(5) the opinions and recommendations of professional
associations. See text accompanying footnote 43 of the
majority opinion. For *372  the following reasons, I
strongly disagree with the majority's misrepresentation of
the reasoning in Ross and Rizzo for the apparent purpose
of legitimizing its adoption of a wholly independent test
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derived from federal law and of avoiding the analysis
required under the sixth Geisler factor.


First, in Ross and Rizzo, the court considered and
decided only one claim challenging the constitutionality
of capital punishment under the state constitution. In
both cases, that claim was brought on per se grounds.
State v. Rizzo, supra, 303 Conn. at 184, 31 A.3d 1094;
State v. Ross, supra, 230 Conn. at 245, 646 A.2d 1318.
There was no second claim in either case challenging the
constitutionality of capital punishment on the ground that
it failed to comport with evolving standards of decency.


Second, to the extent the court considered evolving
standards of decency in Ross and Rizzo, it did so
in the context of the sixth Geisler factor, which Ross
described as requiring an examination of contemporary
understandings of applicable economic and sociological
norms. See State v. Ross, supra, 230 Conn. at 251, 646
A.2d 1318; see also State v. Rizzo, supra, 303 Conn.
at 186–88, 31 A.3d 1094. There is no room for debate
regarding these facts.


Third, although the court conducted a more expansive
analysis in Rizzo than it did in Ross under the sixth
Geisler factor, it did not go nearly as far as the majority
contends. As previously discussed, Ross stated that
evidence of contemporary understandings of applicable
economic and sociological norms, or evolving standards
of human decency, “are necessarily reflected in the text
of our constitutional document, in our history and in
the teachings of the jurisprudence of our sister states as
well as that of the federal courts.” State v. Ross, supra,
230 Conn. at 251, 646 A.2d 1318. Thus, the court in
Rizzo began its analysis of the sixth Geisler factor by
noting that the “constitution contains explicit references
to *373  capital punishment ... and, therefore, expressly
sustains the constitutional validity of such a penalty in
appropriate circumstances.” (Citation omitted; internal
quotation marks omitted.) State v. Rizzo, supra, 303
Conn. at 188, 31 A.3d 1094. The court then examined
developments in the capital punishment jurisprudence
of the United States Supreme Court and our sister
states, as instructed by Ross. See id., at 188–90, 31 A.3d
1094. In a departure from Ross, however, the court in
Rizzo also considered actual practices in other states and
determined that, because several thousand inmates were
being held on death row in thirty-six states, the death
penalty continued to be accepted in the nation generally.


See **221  id., at 190–92, 31 A.3d 1094. All of the
remaining discussion in Rizzo, which concerned a decline
in the number of executions and in new death sentences,
the results of public opinion polls, international norms,
whether capital punishment continues to serve a legitimate
penological purpose, and the passage but subsequent veto
of legislation in Connecticut repealing capital punishment,
was in response to arguments by the defendant in that
case, and was not initiated by the court or necessary to the
court's analysis under the sixth Geisler factor. See id., at
192–201, 31 A.3d 1094.


Fourth, the majority concedes that the “five objective
indicia of society's evolving standards of decency” are
largely derived from eighth amendment jurisprudence
rather than Connecticut law. In addition to the fact
that this is contrary to the majority's claim that it is
deciding this case after “careful consideration of the
defendant's claims in light of the governing constitutional
principles and Connecticut's unique historical and legal
landscape”; (emphasis added); the five indicia are drawn
from four federal cases, each of which articulated a
slightly different set of criteria in determining whether
the penalty in question was constitutional. See *374
Graham v. Florida, 560 U.S. 48, 61–62, 130 S.Ct. 2011,
176 L.Ed.2d 825 (2010) (legislative enactments and actual
sentencing practices); Atkins v. Virginia, 536 U.S. 304,
313–16, 122 S.Ct. 2242, 153 L.Ed.2d 335 (2002) (legislative
enactments); Thompson v. Oklahoma, 487 U.S. 815, 822–
23, 830, 108 S.Ct. 2687, 101 L.Ed.2d 702 (1988) (legislative
enactments, jury determinations, views of respected
professional organizations and views of other nations);
Enmund v. Florida, 458 U.S. 782, 788–89, 102 S.Ct.
3368, 73 L.Ed.2d 1140 (1982) (historical development
of punishment, legislative enactments, international
opinion, and sentencing decisions of juries). Moreover,
a comparison of the majority's five indicia with those
discussed in Ross shows that only two of the five
overlap. These two common indicia are the history of
the punishment in question and the laws and practices
of other jurisdictions. The other three indicia, legislative
enactments, the current practices of prosecutors and
sentencing juries, and the opinions and recommendations
of professional associations were not recognized in Ross.
Correspondingly, the majority does not recognize the first
and most important indicium recognized in Ross, the
constitutional text, as one of the five indicia in its analysis.
This discrepancy between the five indicia that the majority
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adopts in the present case and the indicia described in Ross
is significant.


As previously discussed, Ross advised that “[j]udicial
evaluation of evolving standards of human decency
cannot proceed in a vacuum. Community standards
of acceptable legislative policy choices are necessarily
reflected in the text of our constitutional document, in
our history and in the teachings of the jurisprudence of
our sister states as well as that of the federal courts.”
State v. Ross, supra, 230 Conn. at 251, 646 A.2d 1318.
Ross thus viewed evolving standards of human decency
in the broadest possible sense. Given this understanding,
the current practices of prosecutors and sentencing juries,
and the opinions and recommendations of professional
associations, *375  are not particularly relevant because
they are not representative of the community as a


whole. 19  In contrast, because the state constitution is
a social compact that incorporates the principles by
which an entire society is governed, it is far more likely
to reflect the **222  views of the general population.
In Connecticut, for example, the state constitution was
amended fifty-nine times between 1818 and 1965, and
thirty-one times since 1965; W. Horton, The Connecticut
State Constitution, supra, at pp. 17, 22; and thus reflects
not only the beliefs of the original framers but those
of the people of Connecticut over the course of 200
years. Historical information, including events of more
recent origin, likewise provides a broad view of social
change within the state and is not unduly reflective
of a single perspective. As for the jurisprudence of
other jurisdictions, the court in Ross understood that
Connecticut is not a self-contained entity that exists in
a vacuum but is inextricably linked to other federal and
state jurisdictions. Accordingly, the capital punishment
jurisprudence of other jurisdictions may be influenced
to some degree by the same events and historical
developments that inform our own. I therefore do not
take issue with the majority's reliance on the historical
development of the punishment at issue or on the laws
and practices of other jurisdictions, although I strongly
disagree with the majority's analysis and conclusions.


I also disagree with the majority's reliance on legislative
enactments as one of the five indicia of evolving standards
of decency and with its specific reliance on the passage
of P.A. 12–5 as the principal basis for determining
that capital punishment is impermissible under the
Connecticut constitution. The majority concedes at the


outset that this is the most important part of its analysis,
stating that, “[u]pon careful consideration *376  of the
defendant's claims in light of the governing constitutional
principles and Connecticut's unique historical and
legal landscape, we are persuaded that, following its
prospective abolition, this state's death penalty no longer
comports with contemporary standards of decency and
no longer serves any legitimate penological purpose.” In
my view, this is a serious mistake, not only because it
is inconsistent with Connecticut precedent but because it
places the legislature in a legally untenable position.


I note initially that the court in Ross did not contemplate
judicial reliance on state legislation as a basis for
determining evolving standards of decency in the context
of a state constitutional claim. Rather, the court
deliberately steered clear of this potential quagmire and
made no reference to legislative enactments as one of
the indicia of community standards in Connecticut, most
likely because of the legal predicament that would have
resulted from relying on legislative enactments to deem a
criminal penalty unconstitutional.


The majority seems to believe that relying on legislation
to determine evolving standards of decency is Rizzo,
supra, 303 Conn. at 191, 31 A.3d 1094 quoting Atkins
v. Virginia, supra, 536 U.S. at 312, 122 S.Ct. 2242. The
majority, however, takes this language out of context. In
Rizzo, the court did not recognize legislative enactments
in Connecticut as a source of community standards in this
state but cited Atkins in discussing recent developments
in our sister states, which Ross had recognized as relevant
under the sixth Geisler factor. See State v. Rizzo, supra, at
191–93, 31 A.3d 1094; State v. Ross, supra, 230 Conn. at
251, 646 A.2d 1318.


*377  The majority also fails to understand the difference
between examining legislative enactments in a federal and
a state constitutional analysis, and why it is appropriate
in the former but makes no sense in the latter. The
answer, however, is simple. In a federal analysis of a death
penalty statute, the statute is compared to all of the other
state statutory schemes in order to determine whether the
statute under review is out of step with contemporary
**223  norms. When analyzing the constitutionality of


the death penalty under the state constitution, however,
the majority reviews the state statute by comparing it
against itself. This makes no sense. Thus, if P.A. 12–5
authorized drawing and quartering for those convicted of
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murder, the majority would conclude that the standards
of decency in Connecticut are established by the public act
and are therefore constitutional. This logical incoherence
is why the court in Ross did not rely on legislative
enactments to determine contemporary norms.


In my view, if the legislature decides to eliminate capital
punishment, it is because it is authorized to do so under
the state constitution; see State v. Darden, 171 Conn.
677, 679–80, 372 A.2d 99 (1976); and its decision has
no implications regarding the constitutionality of the
punishment itself. If, on the other hand, the legislature
establishes capital punishment as the most severe penalty
in a proportional system of punishments, it is because
the Connecticut constitution expressly recognizes death as
a viable penalty. Thus, the only way capital punishment
may be deemed unconstitutional in Connecticut is by the
approval of a constitutional amendment to that effect.
Capital punishment also may be eliminated by legislative
repeal of the death penalty in its entirety, but a legislative
act eliminating capital punishment is not an indication
that the punishment is unconstitutional. If social values
have changed such that capital punishment no longer
comports with contemporary *378  standards of decency
in Connecticut, this will be reflected in legislative action or
a constitutional amendment banning capital punishment.
In the absence of a constitutional amendment, neither
an act of the legislature nor a judicial edict can nullify
explicit constitutional provisions expressly recognizing
capital punishment or erase from the historical record
the relatively recent rejection of a proposed abolition
amendment during the 1965 constitutional convention.
Accordingly, P.A. 12–5 cannot serve as the basis for
concluding that capital punishment is unconstitutional in
Connecticut under the federal test the majority adopts or,
for that matter, under any other test. The only realistic
constitutional claim that can be made regarding the effect
of P.A. 12–5 on the defendant's sentence is that the statute
is unconstitutional.


Rejecting the standard the majority adopts, and applying
the standard on which the court in Ross relied,
I believe contemporary understandings of applicable
economic and sociological norms do not compel
the conclusion that capital punishment is morally
unacceptable in Connecticut. As previously discussed, the
state constitutional text contains numerous references to
capital punishment. See part II A of this opinion. Thus,
I agree with Justice Scalia that “[i]t is impossible to hold


unconstitutional that which the [c]onstitution explicitly
contemplates.”(Emphasis in original.) Glossip v. Gross,
––– U.S. ––––, 135 S.Ct. 2726, 2747, 192 L.Ed.2d 761
(2015) (Scalia, J., concurring). This is especially true in
Connecticut, where there have been more than eighty-
five amendments to the state constitution since 1818
and the delegates to the 1965 constitutional convention
rejected an amendment abolishing capital punishment.
The Connecticut constitution thus reflects current public
attitudes toward capital punishment, as well as those
of the original framers. At this time, state and federal
jurisprudence also supports the conclusion *379  that
capital punishment is morally acceptable under the state
constitution. See part II D and E of this opinion. As for
Connecticut's history, I disagree with the majority's claim
that “new insights into the history of capital punishment in
Connecticut, in tandem with the legislature's 2012 decision
to **224  abolish the death penalty prospectively ...
[provide] a clear picture of the long, steady devolution of
capital punishment in our state....”


The majority claims that various developments during
the past 400 years “have resulted in capital punishment
being available for far fewer crimes and criminals, and
being imposed far less frequently, with a concomitant
deterioration in public acceptance.” As Chief Justice
Rogers discusses in her dissenting opinion, however, the
historical record does not demonstrate a decline in public
support for the death penalty in Connecticut as the most
severe form of punishment, even in contemporary society,
where persons accused of capital crimes are provided with
many more legal protections than similar offenders were
provided in the past.


The “new insights” to which the majority refers
appear to come entirely from the author of a recently
published book, Lawrence B. Goodheart, who repeatedly
demonstrates his bias in favor of abolishing capital
punishment in his commentary, in his selection and
presentation of the historical evidence, and in numerous
other published articles. See, e.g., L. Goodheart, supra,
at p. 2 (opining that “the death penalty in Connecticut is
contradictory in principle and unworkable in practice”);
L. Goodheart, “Changing Use of Death Penalty Argues
For Abolition,” Hartford Courant, April 23, 2011, p. A7
(“[m]y research has convinced me that it's time to abolish
a law that is unenforceable, unfair and unethical,” and
“I've come to the belief that we can no longer enforce this
law, it was never effective and it was unfairly applied”);
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see also M. Kirk, “The History of the Death Penalty in
Connecticut,” UCONN Today, October *380  24, 2011,
available at http://today.uconn.edu/2011/10/the-history-
of-the-death-penalty-in-connecticut/ (last visited July 27,
2015) (quoting from interview in which Goodheart
expresses opposition to death penalty). Accordingly,
Goodheart does not discuss the historical facts on which
he relies in a completely objective fashion. Nevertheless,
even Goodheart concedes that public support for capital
punishment has remained strong in Connecticut during
the past four centuries. For example, he observes that, in
the more recent past, “[d]espite a petition campaign and
gubernatorial support, opponents [of capital punishment]
during an era of reform in the 1840s and 1850s failed
to sway the legislature....” L. Goodheart, The Solemn
Sentence of Death: Capital Punishment in Connecticut,
supra, at p. 3. Similarly, “[a]fter the horrors of World
War II, Governor Abraham Ribicoff ... supported broad-
based efforts to end capital punishment, but the General
Assembly voted down abolition....” Id., at pp. 3–4.
Thereafter, in 1963, “the House voted overwhelmingly,
once again, to retain capital punishment” because
of “popular support for the execution of hardened
criminals”; id., at p. 201; and, “[i]n 1965, the House
voted ... 167 to 67 to retain the death penalty.” Id., at p.
202. Goodheart also observes that, in the 1970s, following
the United States Supreme Court's decision in Furman
v. Georgia, 408 U.S. 238, 92 S.Ct. 2726, 33 L.Ed.2d 346
(1972), in which, according to Goodheart, the nation's
highest court “found that the arbitrary and inconsistent
imposition of the death penalty violated the [e]ighth
and [f]ourteenth amendments [of the federal constitution]
concerning cruel and unusual punishment and due process
of the law”; L. Goodheart, The Solemn Sentence of Death:
Capital Punishment in Connecticut, supra, at p. 196;
Connecticut did not abolish capital punishment but “was
one of thirty-seven states to rewrite its capital code to
comply with the revised standard.” Id.


*381  In explaining why the death penalty retains strong
public support in Connecticut, **225  Goodheart states
that “[s]urveys of public opinion provide an answer. A
Quinnipiac University poll in January [of] 2005 indicated
that 59 percent of Connecticut residents favored the death
penalty,” which was “comparable to national sentiment.”
Id., at p. 249. Goodheart also observes that, more recently,
“[p]ublic opinion, the General Assembly (except in 2009),
most governors, and the courts (state and federal) sustain
the death penalty, at least for particularly cruel and


heinous murders.” Id., at p. 2. He further acknowledges
that, “[a]fter nearly four centuries of capital punishment,
Connecticut is exceptional in its region in still carrying
out the [capital punishment] statute. It appears that a
substantial majority of the state's citizens wish to preserve
the death penalty, at least for multiple murderers....” Id.,
at p. 5. At other times, he explains that “[t]he death penalty
remains on the books because enough citizens believe that
it is a necessary and just retribution”; id., at pp. 5–6; and
that “[m]ost citizens in Connecticut [have] approved the
death penalty when it applie[s] to horrific murders.” Id.,
at p. 250. For example, Goodheart states that 70 percent
of those polled supported the execution of Michael Ross
in 2005, the last person executed in Connecticut, and that
“[o]ne-fourth of those who had previously indicated they
opposed the death penalty wanted Ross executed.” Id.
Goodheart ultimately concludes, without qualification,
that, despite a vocal minority, “[p]ublic opinion supports
the death penalty for [the worst] killers....” Id., at p.
252. Goodheart's statistics are consistent with statistics
cited by Chief Justice Rogers in her dissenting opinion,
which indicate that 62 percent of Connecticut voters
favored the death penalty in April, 2012, and 59 percent
in March, 2013, for persons convicted of murder. See
footnote 31 of Chief Justice Rogers' dissenting opinion
and accompanying text. Thus the “facts” cited by the
*382  majority's own “historian” do not support its claim


that there has been a significant “deterioration in public
acceptance” of the death penalty.


That capital punishment in Connecticut has been applied
to a steadily decreasing number of crimes during the past
400 years and has been carried out infrequently in more
recent decades does not mean that capital punishment for
the most terrible crimes is lacking in significant public
support. There always has been public debate as to the
type and number of crimes to which capital punishment
should apply, and the protections afforded to offenders
before the punishment is carried out have grown over the
years, thus extending the time between sentencing and
execution. Capital punishment nonetheless continues to
receive public support in Connecticut. This was reflected
most recently in the inability of the legislature to override
former Governor M. Jodi Rell's veto following the
passage of an act intended to repeal the death penalty
prospectively in 2009; see Public Acts 2009, No. 09–107;
in the failure of similar legislation to achieve a full vote in
either chamber of the legislature after advancing through
the Judiciary Committee in 2011; see State v. Rizzo, supra,



http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1972127195&pubNum=0000708&originatingDoc=Iaacb007342a711e590d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1972127195&pubNum=0000708&originatingDoc=Iaacb007342a711e590d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1972127195&pubNum=0000708&originatingDoc=Iaacb007342a711e590d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1972127195&pubNum=0000780&originatingDoc=Iaacb007342a711e590d4edf60ce7d742&refType=RP&fi=co_pp_sp_780_249&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_780_249

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1972127195&pubNum=0000780&originatingDoc=Iaacb007342a711e590d4edf60ce7d742&refType=RP&fi=co_pp_sp_780_250&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_780_250

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1972127195&pubNum=0000780&originatingDoc=Iaacb007342a711e590d4edf60ce7d742&refType=RP&fi=co_pp_sp_780_250&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_780_250

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1972127195&pubNum=0000780&originatingDoc=Iaacb007342a711e590d4edf60ce7d742&refType=RP&fi=co_pp_sp_780_252&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_780_252

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1972127195&pubNum=0000780&originatingDoc=Iaacb007342a711e590d4edf60ce7d742&refType=RP&fi=co_pp_sp_780_252&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_780_252

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2026548271&pubNum=0007691&originatingDoc=Iaacb007342a711e590d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)





State v. Santiago, 318 Conn. 1 (2015)


122 A.3d 1


 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 119


303 Conn. at 199, 31 A.3d 1094; and in the fact that
P.A. 12–5 provides only for the prospective repeal of
capital punishment, while retaining it for current death
row inmates.


The majority declares that the passage of P.A. 12–5
is a tipping point in the history of capital punishment
in Connecticut, in that it represents such a significant
change in public mores that capital punishment no longer
comports with contemporary standards of decency. The
majority's argument, in a nutshell, is that the passage of
P.A. 12–5 is an expression of moral outrage against what
the majority describes **226  as the barbaric, excessive,
arbitrary and discriminatory penalty of death. In reaching
this conclusion, however, the majority *383  rejects
alternative explanations as to why the legislature may have
passed P.A. 12–5, including that the death penalty is too
expensive, that it takes too long to be carried out, or
that it is merely an exercise of the legislative prerogative
to establish penalties for crimes. The majority's narrow-
minded view, however, is unsupported by the facts. If
the legislature, as the majority claims, had rejected the
death penalty only on the ground that it is barbaric,
excessive, arbitrary and discriminatory, then why would
it have enacted a retention provision specifically allowing
executions to go forward for all current death row
inmates, and why would it have permitted future arrests,
indictments, the commencement of trials, and executions
to be carried out with respect to those who had not yet
been charged with a capital crime but who had committed
such a crime before the effective date of P.A. 12–5?
One need not be a legal scholar to understand that the
majority's conclusion is not only out of step with the intent
of P.A. 12–5, but is disrespectful to a coequal branch of
government.


In sum, there is no support for the majority's
determination that capital punishment no longer
comports with evolving contemporary standards of
decency or with understandings of applicable economic
and sociological norms under the sixth Geisler factor.
Nor can any support for its conclusion be drawn from
the passage of P.A. 12–5. Accordingly, all six Geisler
factors support the conclusion that capital punishment
remains morally acceptable to the people of Connecticut
in appropriate circumstances and is not cruel and unusual
punishment under the state constitution following the
passage of P.A. 12–5.


III


SEPARATION OF POWERS


My final concern is that the majority usurps the
legislature's power to define crimes and establish
punishments. *384  In Rizzo, this court recognized that
“assessing the propriety of the death penalty is not
exclusively the domain of the legislature, and that this
court has an independent duty to determine that the
penalty remains constitutionally viable as the sensibilities
of our citizens evolve. See Atkins v. Virginia, supra, 536
U.S. at 312–13, 122 S.Ct. 2242; State v. Ross, supra, 230
Conn. at 249, 646 A.2d 1318. In so doing, however, we
must exercise our authority with great restraint; State v.
Ross, supra, [230 Conn.] at 249 [646 A.2d 1318]; and
refrain from interfering with democratic processes unless
there is compelling reason to disagree with the judgment
reached by the citizenry and its legislatures. Atkins v.
Virginia, supra, at 313 [122 S.Ct. 2242]. Moreover, it is
clear that [r]easonable people of good faith disagree on
the morality and efficacy of capital punishment; Baze v.
Rees, [553 U.S. 35, 61, 128 S.Ct. 1520, 170 L.Ed.2d 420
(2008) (opinion announcing judgment) ]; and that the
value of [that sanction], and its contribution to acceptable
penological goals, typically is a complex factual issue the
resolution of which properly rests with the legislatures....
Kennedy v. Louisiana, [554 U.S. 407, 441, 128 S.Ct. 2641,
171 L.Ed.2d 525 (2008) ]; see also Roper v. Simmons,
[543 U.S. 551, 571, 125 S.Ct. 1183, 161 L.Ed.2d 1 (2005)
] ( [i]n general we leave to legislatures the assessment
of the efficacy of various criminal penalty schemes);
Gregg v. Georgia, supra, 428 U.S. at 175 [96 S.Ct. 2909]
[opinion announcing judgment] ( [i]n a democratic society
legislatures, not courts, are constituted to respond to the
will and consequently the moral values of the people ...);
cf. **227  Baze v. Rees, supra, at 69 [128 S.Ct. 1520]
(Alito, J., concurring) ( [p]ublic policy on the death
penalty, an issue that stirs deep emotions, cannot be
dictated by the testimony of an expert or two or by judicial
findings of fact based on such testimony). We therefore
conclude that, as long as there remains powerful evidence
of strong public support for the death penalty in the form
of long-standing laws enacted by the democratically *385
elected representatives of this state and other jurisdictions
within the United States, we will not attempt to discern
a contrary view of the public will, or to answer complex
policy questions best answered by the legislative process,
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by choosing among the competing opinions of interest
groups and individuals whose views are not necessarily in
accord with those of the general population.” (Emphasis
added; internal quotation marks omitted.) State v. Rizzo,
supra, 303 Conn. at 197–98, 31 A.3d 1094.


The foregoing view was expressed by this court, including
the author of the majority opinion in the present case,
a mere three and one-half years ago. For the majority
now to ignore the court's recent precedent and to
decide that capital punishment is impermissible under the
Connecticut constitution, especially when the legislature
has clearly expressed its intent that all presently sentenced
offenders remain subject to the penalty, is inexplicable. See
State v. Darden, supra, 171 Conn. at 679–80, 372 A.2d 99
(“it must be remembered that the constitution assigns to
the legislature the power to enact laws defining crimes and
fixing the degree and method of punishment and to the
judiciary the power to try offenses under these laws and
[to] impose punishment within the limits and according to
the methods therein provided”).


The majority's decision is especially disturbing in light
of the fact that it is essentially a moral decision rather
than a legal one. See, e.g., District Attorney v. Watson,
381 Mass. 648, 693, 411 N.E.2d 1274 (1980) (Quirico, J.,
dissenting). In other words, the majority determines that
capital punishment is unconstitutional because it is “so
out of step with our contemporary standards of decency
as to violate the state constitutional ban on excessive and
disproportionate punishment,” even though, only three
and one-half years ago, this court reached the opposite
conclusion. As a justice *386  of the highest court in a
neighboring jurisdiction stated in similar circumstances,
foreshadowing the views expressed in Rizzo: “If this
court is to determine the constitutionality of the death
penalty in light of contemporary moral standards, I
believe it must, at a minimum, award great deference
to the legislative judgment implicit in the passage of the
statute that contemporary moral standards support the
punishment in certain circumstances.... Judicial inquiry
does not extend to the expediency, wisdom or necessity
of the legislative judgment for that is a function that
rests entirely with the lawmaking department.... By
substituting its view of contemporary standards for
the view implicitly expressed by the [l]egislature, the
court infringes on the [l]egislature's prerogative to define
crimes and establish the terms of punishment.” (Citations
omitted; internal quotation marks omitted.) District


Attorney v. Watson, supra, at 693–94, 411 N.E.2d 1274
(Quirico, J., dissenting). Significantly, the opinion of the
dissenting justice in Massachusetts was vindicated when
the citizens of Massachusetts promptly rejected the court's
decision that a state statute providing for the death
penalty was unconstitutional on its face by amending
the Massachusetts constitution to expressly provide that
the death penalty was not forbidden. See State v. Ross,
supra, 230 Conn. at 250 n. 30, 646 A.2d 1318. Moreover,
to my knowledge, no other state court decision **228
determining that capital punishment is unconstitutional
under a state constitution has avoided abrogation by


constitutional amendment. 20


In State v. Ellis, supra, 197 Conn. at 450–51 n. 13, 497
A.2d 974, the court noted that Swift had recognized the
legislature's *387  authority to define crimes and establish
punishments in the early 1800s. The court stated: “Prior
to 1821, manslaughter was punished by methods which
might be described as medieval. The 1808 statute provided
that ‘whatsoever person shall be guilty of the crime of
manslaughter ... shall forfeit to the public treasury of this
state, all the goods and chattels to him or her belonging ...
and be further punished by whipping on the naked body,
and be stigmatized, or burnt on the hand with the letter
M, on a hot iron, and shall also be forever disabled
from giving any verdict or evidence in any of the courts
within this state.’ ... General Statutes (1808 Rev.) tit. 66,
c. 7.” State v. Ellis, supra, at 450 n. 13, 497 A.2d 974.
The court then observed that, even though Swift had
“inveighed against this barbaric form of punishment”; id.;
because “the ways of committing manslaughter differed
greatly in criminality and ... the punishment [should
have been] varied and proportioned accordingly ... [h]e
concluded that in this enlightened period, when reason
and science [had] dispelled the gloom of prejudice and
superstition, it [was] to be hoped that the legislature
[would] soon enact more rational and consistent laws on
this subject.” (Citation omitted; emphasis added; internal
quotation marks omitted.) Id., at 451 n. 13, 497 A.2d
974. The legislature's authority to establish punishments,
within proper limits, has been expressly acknowledged in
Rizzo and in other cases. See, e.g., State v. Rizzo, supra,
303 Conn. at 197–98, 31 A.3d 1094; State v. Williams, 157
Conn. 114, 121, 249 A.2d 245 (1968), cert. denied, 395
U.S. 927, 89 S.Ct. 1783, 23 L.Ed.2d 244 (1969); State v.
McNally, 152 Conn. 598, 603, 211 A.2d 162, cert. denied,
382 U.S. 948, 86 S.Ct. 410, 15 L.Ed.2d 356 (1965); see
also State v. Kreminski, 178 Conn. 145, 153, 422 A.2d 294
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(1979); State v. Kyles, 169 Conn. 438, 444, 363 A.2d 97
(1975); State v. Levy, 103 Conn. 138, 148, 130 A. 96 (1925).
Accordingly, this court must proceed with great caution
when exercising its *388  authority to determine that a
punishment is unconstitutional.


Finally, the effect of the majority's decision on the
relevant constitutional provisions and statutes referring
to capital punishment in Connecticut is not their repeal
or elimination, but their unenforceability. As this court
stated in State v. Travelers Ins. Co., 73 Conn. 255, 47 A.
299 (1900), aff'd, 185 U.S. 364, 22 S.Ct. 673, 46 L.Ed.
949 (1902), “[n]o court can directly set aside an [a]ct
of the legislature; and the power to indirectly invalidate
legislation is one which in the nature of things can exist
in the judicial department only under a constitution in
the American sense, and is limited by the authority from
which it is derived; it is not a power of veto or revision,
but purely the judicial power of interpretation.” Id., at
259, 47 A. 299. Thus, both the legislature and this court
are free to revisit the issue, as it has been asked to do in
several pending cases in the context of a claim that capital
punishment is per se unconstitutional.


For the foregoing reasons, I dissent.


**229  ESPINOSA, J., dissenting.
I agree with and join Justice Zarella's dissenting opinion,
and generally agree with the dissenting opinion of Chief
Justice Rogers. Both of those opinions thoroughly explain
the myriad flaws in the majority's rationale, and make
clear that the majority's conclusion that the passage of
No. 12–5 of the 2012 Public Acts (P.A. 12–5) has rendered
the death penalty unconstitutional is without basis. I write
separately to highlight the majority opinion's apparent
disregard of both the people of this state and their elected
representatives. The majority's decision ignores the will of
the people of Connecticut by abolishing the death penalty
in a violation of the separation of powers, and essentially
passes an amendment to P.A. 12–5 by a vote of four,
abolishing that portion of the act that *389  preserved
the penalty of death for the eleven men currently on death
row. This type of decision making is reminiscent of the
same type of judicial activism that I spoke out against in
my dissent in Lapointe v. Commissioner of Correction, 316
Conn. 225, 439, 112 A.3d 1 (2015), and, just as in that
decision, today's majority decision “reflects a complete
misunderstanding of the proper role that this court should
play within the rule of law.” Id.


This court has developed an apparent practice of
exceeding the constitutional bounds of its power in order
to impose its personal notion of what justice and fairness
require. In Lapointe, I expressed my strong disagreement
with the majority's decision to abandon our role as an
impartial reviewing court by acting as an advocate for the
petitioner in that case and by usurping the role of the trial
court in defiance of the constitutional limits on our power.
Id. I also expressed concern that the decision in Lapointe
marked a growing tendency by this court to go beyond the
great power entrusted to it, a trend that traces its more
recent roots to this court's decision in Blumberg Associates
Worldwide, Inc. v. Brown & Brown of Connecticut, Inc.,
311 Conn. 123, 161–62, 84 A.3d 840 (2014). Lapointe v.
Commissioner of Correction, supra, 316 Conn. at 452, 112
A.3d 1. In Lapointe, I questioned whether the clouds cast
over this court by its abuse of our supervisory authority
in Blumberg Associates Worldwide, Inc. and Lapointe were
not isolated squalls, but portended an approaching storm
—one that would wash away any remaining pretense that
this court is guided by the rule of law. See id., at 440–41,
112 A.3d 1.


Today, that perfect storm has arrived. Today's majority
continues this court's unwarranted and unconstitutional
expansion of its power, this time by usurping the role
of our legislature, undermining the rule of the people
and legislating from the bench in violation of *390  the
separation of powers. Using the guise of a contemporary
standards analysis, today's majority tosses aside the moral
standards held by the people of this state, as expressed
through their legislature and their juries, and it imposes its
own beliefs about what punishment should be appropriate
for the worst criminal offenders in this state. In effect, the
majority elevates itself to the ultimate political branch in
our democracy with the power to impose its policies on the
people—a result that is especially paradoxical when one
considers that none of the members of this court were put
here through a popular election. Importantly, however,
because the majority opinion has grounded its decision on
the conclusion, albeit incorrect, that the death penalty no
longer comports with evolving standards of decency, the
legislature has the power to reenact the death penalty. To
be clear, after today's decision, the legislature is free to
scrap the prospective repeal or adopt different legislation
reinstating or preserving the use of the death penalty
in future cases. As the **230  majority acknowledges,
legislative enactments are “the clearest and most reliable
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objective evidence of contemporary values....” Atkins v.
Virginia, 536 U.S. 304, 312, 122 S.Ct. 2242, 153 L.Ed.2d
335 (2002). As the majority recognizes, there is nothing
that requires that the standards of decency evolve only in
one direction.


Before I proceed to my analysis, I offer the following
observation. The question of whether the state should be
able to execute its citizens for committing crimes held
by society to be the most egregious entails thorny and
essential legal, political, ethical and religious issues. It
is unsurprising, therefore, that the death penalty is one
of those issues about which people hold strong beliefs.
The issue is necessarily entangled with the world view
that one holds. Of course, we come to the bench not as
automatons, but as persons, with fully developed world
views, shaped by our experience and *391  character. I am
not suggesting that we must, or even should, leave those
experiences at the door when we enter the courtroom. As
United States Supreme Court Justice Sonia Sotomayor
has eloquently acknowledged, the experience of a Latina
jurist brings a different and valuable perspective to judicial
decision making. S. Sotomayor, “A Latina Judge's Voice,”
13 Berkeley La Raza L.Rev. 87, 91–92 (2002). The same
can be said of the various backgrounds of my esteemed
colleagues—each of us brings the value of our diverse and
individual experiences to the work of the court. At the
same time, of course, we are all bound by the rule of law.
The line that we must walk as judges, therefore, is a fine
one. We bring our individual perspectives to each decision,
but our personal world views must yield to the rule of law
when the two conflict. It is much more challenging to walk
that line when the question is one that engenders the level
of passion inspired by the question of capital punishment.
The fundamental failure of the majority is that it has failed
to walk the line.


In The Federalist No. 78, Alexander Hamilton described
the role of the judiciary in relation to the other branches of
government. In his famous essay describing the judiciary
as the “least dangerous” of the three branches, Hamilton
summarized its role in the following statement: “It
may truly be said to have neither FORCE nor WILL,
but merely judgment....” The Federalist No. 78, p. 356
(Alexander Hamilton) (Hallowell: Masters, Smith & Co.
1857). Force lies in the role of the executive; will properly is
the function of the legislature. That is, the legislature is the
branch of government that properly reflects and carries
out the will of the people. The judiciary's role cannot be to


reflect the will of the people or the will of individual judges
—its role is to apply the rule of law and issue judgment.
In the content of today's decision, the majority ignores its
proper role and seeks to usurp that of the legislature by
carrying *392  out a will—clearly, however, the will that
the majority imposes is not the will of the people, but the
will of the four unelected justices in the majority.


There is a good reason for Hamilton's view that the role of
the judiciary should be one that is restricted to judgment
and divorced from will. If the legislators fail to carry out
that will, the people have the power to vote them out of
office. As the Chief Justice observes in her dissent; see
footnote 31 of the Chief Justice's dissenting opinion; at the
time that P.A. 12–5 was passed, a Quinnipiac University
poll revealed that Connecticut voters supported the
death penalty by a huge margin, with 62 percent in
favor and only 30 percent opposed. See Quinnipiac
University, Release Detail (April 25, 2012), question 20,
available at http://www.quinnipiac.edu/news-and-events/
Quinnipiac-university- **231  poll/connecticut/release-
detail?ReleaseID=1739 (last visited July 16, 2015). I
also note that that same 2012 poll revealed that 37
percent of Connecticut voters said that a legislator's death
penalty vote would be “[e]xtremely important” or “[v]ery
important” to their vote in the upcoming election that
year, and that most voters would be less likely to vote for a
legislator who had voted to abolish the death penalty. See
id., question 26. Obviously, the legislators who enacted
P.A. 12–5 realized that popular support for abolishing the
death penalty simply did not exist, hence the partial repeal.
No such check exists for this court. The four justices in
the majority do not need to answer to the voters for their
decision to dismiss the will of the people, and impose the
majority's will on them.


The judicial power of interpretation is one of this court's
greatest powers. As United States Supreme Court Chief
Justice John Marshall explained, “[i]t is emphatically the
province and duty of the judicial department to say what
the law is.” Marbury v. Madison, 5 U.S. (1 Cranch) 137,
177, 2 L.Ed. 60 (1803). We *393  say what the law means.
That is undeniably a great power. It is not, however, a
power without limits. Although we interpret it, we do not
make the law—that function, as explained by Hamilton in
The Federalist No. 78, is emphatically the province of the
legislature. The Federalist No. 78, supra, at p. 356.
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The line between interpretation and legislation is the
reason that, when a dispute brought to this court requires
us to determine the constitutionality of an act by another
branch of government, we must proceed cautiously;
our forays into constitutional questions must give due
respect to the decisions of our coordinate branches of
government. Our analysis of the constitutionality of a
law, accordingly, begins with the strong presumption
that the law is valid. Kerrigan v. Commissioner of Public
Health, 289 Conn. 135, 155, 957 A.2d 407 (2008). This
presumption is dispositive unless and until the party
challenging the act shows beyond a reasonable doubt that
it violates the mandates in our constitution. Id. We must
indulge in every presumption in favor of sustaining its
validity and we may not disregard a challenged act unless
its invalidity is clear. State v. Matos, 240 Conn. 743, 748,
694 A.2d 775 (1997). If there is any reasonable doubt
about whether a challenged act violates our constitution,
we must uphold its validity and apply it to the case before
us. See id.


To be sure, we do not submit entirely to the legislature
when considering whether a punishment is cruel and
unusual, and we must review the validity of the challenged
punishment in light of contemporary standards of
decency. State v. Rizzo, 303 Conn. 71, 197, 31 A.3d 1094
(2011), cert. denied, ––– U.S. ––––, 133 S.Ct. 133, 184
L.Ed.2d 64 (2012). The standards of decency that we must
consider, however, are those of the people of this state, not
the judges of this court; our constitution does not give us
a license to impose our own conceptions of decency on the
people. Our cases recognize, *394  as they must, that the
legislature's judgments are the “clearest and most reliable
objective evidence of contemporary values....” (Internal
quotation marks omitted.) Id., at 191, 31 A.3d 1094.
Shaping our society's response to such a mutable problem
as crime is quintessentially a legislative function, so our
constitution properly “assigns to the legislature the power
to enact laws defining crimes and fixing the degree and
method of punishment....” State v. Darden, 171 Conn. 677,
679–80, 372 A.2d 99 (1976).


The democratically elected legislature is far better suited
to evaluate and give effect to the social and moral
choices of our **232  people than a group of appointed
judges who are largely insulated from public contact
and scrutiny. Reasonable people may disagree about the
wisdom of using capital punishment, and “the value
of [that sanction], and its contribution to acceptable


penological goals, typically is a complex factual issue”
primarily for the legislature to resolve. (Internal quotation
marks omitted.) State v. Rizzo, supra, 303 Conn. at 197, 31
A.3d 1094. We must, therefore, exercise our constitutional
duty with “ ‘great restraint’ ” and may interfere with
the democratic process only when there are compelling
reasons to conclude that our criminal statutes are far out
of step with contemporary mores. Id.


Of course, because there are no such compelling reasons
to cast aside the legislature's recent decision to retain
capital punishment for certain offenders, as demonstrated
by the opinions of the Chief Justice and Justice
Zarella, the majority applies nothing resembling this
deferential framework. In the majority's view, the issue
is simple. Despite indicators that capital punishment
remains a decent and deserved form of punishment for
certain offenders, including those already under a capital
sentence, the majority's own extra-record fact-finding
leads it to an extraordinary and inflammatory conclusion,
that those who support capital *395  punishment are, at
best, enemies of modern decency. Specifically, the majority
cites approvingly to a report that states that “executions
are overwhelmingly confined to the South (and states
bordering the South), the very same jurisdictions that
were last to abandon slavery and segregation, and that
were most resistant to the federal enforcement of civil
rights norms.” C. Steiker & J. Steiker, Report to the
American Law Institute Concerning Capital Punishment,
in A.L.I., Report of the Council to the Membership of
The American Law Institute on the Matter of the Death
Penalty (April 15, 2009) annex B, p. 29; see footnote 86 of
the majority opinion. In this single statement, the majority
suggests that Southerners are racists, and so are those
who support the death penalty. Painting Southerners and
supporters of the death penalty with the broad brush
of racism could appear to some to be racist itself and
reinforces stereotypes that have no foundation in fact or
law. It is one thing to read about racism and believe that
one understands it; it is an entirely different matter to live
through it.


Indeed, the majority's insinuations about the moral values
of those citizens in this state and elsewhere who continue
to support capital punishment not only inappropriately
stereotype those who support the death penalty, but they
also miss the point that evaluating the current standards
of decency is a complex task that cannot be accomplished
by way of sweeping generalizations. The most that can
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be said in favor of finding capital punishment to be
unconstitutionally cruel is that contemporary sentiment
on the topic is mixed. Although there are citizens in our
state who oppose capital punishment, there are certainly
many fair-minded citizens who find it to be an appropriate
punishment, at least for certain offenders, a sentiment
reflected in the very recent judgment of our legislature and
the decisions of our juries. Given the lack of any *396
real consensus on the matter, this would be a fitting issue
to leave to the people to resolve, at least until a consensus
on contemporary standards truly arises.


Rather than acknowledging that contemporary standards
are mixed, the majority scours the legislative record and
extra-record materials to suggest that there is a statewide
consensus that the death penalty does not comport with
standards of decency. The majority's decision to exceed
this court's limited power appears to be designed **233
to eliminate capital punishment in this state. Rather
than faithfully applying a true contemporary standards
analysis, the majority applies only the appearance of such
an analysis, selecting for consideration only those aspects
of each factor that support its conclusion.


The majority also flouts the limits imposed by our
constitution, engages in fact-finding limited to discovering
only those facts supporting its conclusion, and ignores
the import of facts that do not support its view. At
every step in its analysis, the majority's selective review
of the facts leads it to deliberately choose an explanation
that undermines, rather than supports, the validity of the
legislature's judgment that capital punishment remains
a valid and appropriate punishment for those who
committed their crimes prior to the enactment of P.A.
12–5. As the Chief Justice points out, the majority relies
on floor speeches by a handful of legislators during the
debate on P.A. 12–5 to find a legislative consensus that
capital punishment is immoral, but gives short shrift to
the legislature's ultimate and deliberate decision to retain
capital punishment for certain offenders.


In reviewing actual sentencing practices, the majority
cites a few misleading statistics from an extra-record
source to find that our juries are reluctant to impose the
death penalty, but the majority's selective quotation *397
of figures ignores the impact of other factors affecting
the ratio of capital sentences, such as plea agreements
and acquittals, and does not mention that our juries
ultimately imposed a capital sentence in 43 percent of the


cases presenting that option. J. Donohue, “An Empirical
Evaluation of the Connecticut Death Penalty System
Since 1973: Are There Unlawful Racial, Gender, and
Geographic Disparities?” 11 J. Empirical Legal Stud.
637, 641 (2014). The majority's extra-record fact-finding
also leads it to conclude that the lengthy delay between
sentencing and punishment results from society's moral
rejection of capital punishment, a conclusion that ignores
that the cause of this delay is not a state loath to carry out a
duly imposed sentence, but the robust appeal process that
the defendants themselves use to challenge their sentences.


Most tellingly, in concluding that the death penalty no
longer comports with contemporary standards of decency,
the majority gives no consideration to the fact that a
Connecticut jury recently handed down a capital sentence
in the only capital sentencing hearing to take place after
the enactment of P.A. 12–5. Richard Roszkowski was
convicted of murdering three people in 2006, before the
effective date of P.A. 12–5. The victims included nine
year old Kylie Flannery, her mother, Holly Flannery,
and Thomas Gaudet. In March, 2014, nearly two years
after P.A. 12–5 took effect, a jury of Roszkowski's peers
determined that his crimes warranted society's ultimate
punishment. State v. Roszkowski, Superior Court, judicial
district of Fairfield, Docket No. FBT–CR–06–0218479–
T. They did this despite the knowledge that the state had
repealed the death penalty for later committed crimes. One
juror was quoted as saying: “ ‘He deserved to be punished
to the full extent of the law of the land at the time. And
at that time, it was death.’ ” A. Griffin, “New Death
Sentence: Killer Exempt from Execution Ban,” Hartford
Courant, May 23, 2014, *398  pp. A1, A5. The majority
relegates this crucial information to a brief footnote in its
lengthy decision. See footnote 102 of the majority opinion.


The majority decision is replete with ironies that are
so extreme that they reveal the lack of any rational
basis for the opinion. The majority somehow extracts
a public consensus in favor of prohibiting **234
capital punishment from a lack of public support for
such a repeal. It concludes that our juries despise
capital punishment, despite a willingness to impose a
death sentence in nearly one half of the cases that
presented such an option. And, the majority reasons,
providing defendants with a robust and sometimes lengthy
process to ensure the fairness of their convictions and
sentences renders those sentences unconstitutionally cruel,
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essentially allowing those sentenced to death to render
their own sentences invalid.


In deciding that a prospective repeal demonstrates
a consensus against capital punishment, the majority
ignores our recent observation in Rizzo rejecting the
notion that a prospective repeal indicates a legislative
judgment that the death penalty “is intolerable under
any and all circumstances” and, instead, reflects a choice
between valid modes of punishment. State v. Rizzo, supra,
303 Conn. at 190 n. 88, 31 A.3d 1094. Similarly, the
majority's position that the narrowing of the offenses
for which the death penalty is available supports a
conclusion that capital punishment is unconstitutional
directly conflicts with our decision in Rizzo. Specifically,
in Rizzo, this court acknowledged that refinements to
the application of capital sentences may not indicate
a fundamental disapproval of the death penalty, but
are consistent with the principle that society's ultimate
sanction ought to be used sparingly. Id., at 189, 31 A.3d
1094.


Equally problematic is the concurring opinion, which, in
a highly unusual move, is coauthored by Justices *399


Norcott and McDonald. 1  The concurring justices have
taken it upon themselves to decide whether our capital
punishment system suffers from racial bias—an issue
that is both unnecessary and improper to address in this
appeal. This issue is not before us in the present appeal,
we do not have a proper factual record to decide it, and
the issue is presently pending in another, separate appeal
before this court that does have a proper factual record.
See In re Death Penalty Disparity Claims, Connecticut
Supreme Court, Docket No. SC 19252 (filed November 6,
2013).


I observe that, because the concurring opinion addresses
the issues presented in the pending appeal before this
court in In re Death Penalty Disparity Claims, supra,
at Docket No. SC 19252, Justice Norcott's participation
raises questions about the scope of this court's decision
in Honulik v. Greenwich, 293 Conn. 641, 663, 980 A.2d


845 (2009). General Statutes § 51–198(c) 2  and Honulik
contemplate that a judge may continue to wrap up
the cases he had been working on before he attained
the age of seventy, including hearing timely motions to
reconsider. Accordingly, Justice Norcott's participation
in this appeal is authorized by § 51–198(c) as interpreted
by Honulik, because he had not attained the age of


seventy when the motion to reconsider was argued to this
court. Currently, however, Justice Norcott is serving as a
judge trial referee and, *400  therefore, would be **235
unable to participate in the resolution of the pending
appeal in In re Death Penalty Disparity Claims, supra.
Yet, by coauthoring the concurrence, he weighs in on the
issues presented in the pending appeal, thus expressing his
opinion on an appeal in which he would not otherwise be
authorized to participate.


The possibility that a justice who already has attained the
age of seventy—in the context of an appeal in which, I
reiterate, his participation is authorized by § 51–198(c)
and Honulik—would be discussing in a judicial opinion
the evidence and issues presented in an appeal that is still
pending after that justice attained the age of seventy, could
not have been contemplated or foreseen by Honulik. In
light of the concurring opinion's discussion of the issues
and evidence presented in In re Death Penalty Disparity
Claims, supra, at Docket No. SC 19252, the legislature
may want to consider clarifying the parameters of § 51–
198(c).


By way of clarification, I do not criticize Justice Norcott
for reiterating his well-known concerns about racial
bias in the imposition of the death penalty. I have
the utmost respect for Justice Norcott's courageous and
steadfast adherence to his personal beliefs over the past
twenty-three years, and nothing in this dissent should be
construed to impugn his integrity. My concerns regarding
the questions raised about the scope of Honulik are limited
to the concurring opinion's discussion of the issues and
evidence presented in a pending appeal.


Moreover, the concurring justices lack an adequate
factual record to decide this issue. The record in the
present appeal is devoid of these facts because we made
clear, time and again, that any claims alleging racial
disparity in capital sentencing must be heard in the
consolidated habeas litigation styled In re Death Penalty
Disparity Claims, Superior Court, judicial district of
Tolland, Docket No. TSR–CV–05–4000632–S. *401
See, e.g., State v. Reynolds, 264 Conn. 1, 233–34, 836 A.2d
224 (2003), cert. denied, 541 U.S. 908, 124 S.Ct. 1614,
158 L.Ed.2d 254 (2004); State v. Breton, 264 Conn. 327,
406–407, 824 A.2d 778, cert. denied, 540 U.S. 1055, 124
S.Ct. 819, 157 L.Ed.2d 708 (2003); State v. Cobb, 251
Conn. 285, 498–99, 743 A.2d 1 (1999), cert. denied, 531
U.S. 841, 121 S.Ct. 106, 148 L.Ed.2d 64 (2000); State v.
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Cobb, 234 Conn. 735, 761–62, 663 A.2d 948 (1995). That
case has now been decided by the habeas court and is
presently pending on appeal before this court. See In re
Death Penalty Disparity Claims, supra, at Docket No.
SC 19252. The concurring justices acknowledge that they
cannot rely on the findings of the habeas court in that case
—that would plainly be improper—but they nevertheless
discuss the issues presented in the habeas proceeding, and
rely heavily on the opinion of John J. Donohue III, the
expert who testified on behalf of the petitioners in In re
Death Penalty Disparity Claims, supra, Superior Court, at
Docket No. TSR–CV–05–4000632–S. The habeas court,
in its memorandum of decision denying the petition, did
not credit Donohue's opinion because the court found it
lacking when subjected to an analysis pursuant to the test
set forth in McCleskey v. Kemp, 481 U.S. 279, 292, 107
S.Ct. 1756, 95 L.Ed.2d 262 (1987), which requires proof
of purposeful discrimination in the case at hand. See In re
Death Penalty Disparity Claims, supra, Superior Court, at
Docket No. TSR–CV–05–4000632–S, 2013 WL 5879422
(October 11, 2013) (unpublished opinion). The court also
found Donohue's opinion to “fall short,” however, even
under the broader test advocated by the petitioners, who
relied on a more general demonstration of racial disparity
in the imposition of the state's capital punishment scheme
to challenge their sentences. **236  Id. The fundamental
weakness in Donohue's testimony, the court found, was
that it *402  failed to demonstrate that “the disparities
shown by [his] analysis [were] the product of Connecticut's
capital punishment procedure and not merely a reflection
of ambient social or psychological forces.” (Emphasis in
original.) Id.


The concurring justices state: “We strongly emphasize
that the fact that a charging or sentencing decision may
be based in part on impermissible racial factors does
not imply that the prosecutor, judge, or juror making
that decision is ‘racist,’ as that term is typically used.”
The concurrence claims that it relies on the phenomenon
that “most, if not all, of us exhibit unconscious or
implicit bias.” I offer two observations. First, by failing
to define racism, the concurring justices free themselves
simultaneously, on the one hand, to claim that those who
support the death penalty or are part of a system that
imposes it are racist, and, on the other hand, to disavow
that claim by stating that they are instead referring to
“unconscious” bias. Second, the concurring justices fail to
draw any distinction between the feelings of unconscious
bias that prosecutors, police officers, judges and juries


may have, and the actions that are undertaken and the
decisions that are made in the imposition of the death
penalty. What reviewing courts should be concerned with
in the imposition of the death penalty are racist acts, not
racist feelings.


I agree with the concurring justices that unconscious racial
bias in our society is a powerful, negative force. It is this
type of racial bias that permeates the daily lives of every
person of color, lying under the surface, unspoken and
unacknowledged, rendered more powerful by its invisible
omnipresence in every exchange. This type of racial bias
is the reason that the achievements, contributions and
opinions of persons of color are devalued and dismissed.
It is the source of the stereotypes with which persons of
color are encumbered, and *403  the means by which
those stereotypes are reinforced. The concurring opinion,
and apparently also the majority, rely on these tendencies
of racism and bias to suggest that in their view the death
penalty is always motivated by bias and racism. Those
tendencies, however, can be said to be present in the
imposition of any criminal punishment, not only the death
penalty. Following the logic of the concurring justices,
we should therefore ban all criminal punishment, since it


cannot be imposed in a racially neutral manner. 3  Because
the parties to the present appeal did not raise any claims
of racial bias, there is no need for the concurring justices
to address that issue. But the concurring justices address
it anyway, claiming that, because of the result reached
in the majority opinion, they must review the issue of
racial bias now or else they will never have a chance to
speak on it. While it is true that a concurring opinion is
not binding authority, no one familiar with the persuasive
force of many of the concurring opinions authored
by United States Supreme Court Justice Sandra Day
O'Connor can deny that concurring opinions have some
precedential value. **237  See generally D. Lowenthal &
B. Palmer, “Justice Sandra Day O'Connor: The World's
Most Powerful Jurist?,” 4 U. Md. L.J. of Race, Religion,
Gender & Class 211 (2004). With that precedential value
comes responsibility. In a concurring and dissenting
opinion in State v. Santiago, 305 Conn. 101, 325–26, 49
A.3d 566 (2012), Justice Harper referred to a statistical
study of capital punishment prepared by Donohue, the
expert who testified on *404  behalf of the petitioners
in the then ongoing habeas corpus proceeding, In re
Death Penalty Disparity Claims, supra, Superior Court,
at Docket No. TSR–CV–05–4000632–S. Justice Harper,
however, in a replacement page to his concurring and
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dissenting opinion, added a footnote, in which he properly
recognized that the study by Donohue “was prepared in
connection with” In re Death Penalty Disparity Claims,
supra, Superior Court, at Docket No. TSR–CV–05–
4000632–S. State v. Santiago, supra, at 325 n. 11, 49 A.3d
566. Accordingly, he noted the necessary limitations of his
reference to that study: “I ... point to this study not for
the ultimate truth of its assertions but as a provocation to
critical inquiry. I leave it to the course of judicial process
to pass definitive judgment on the soundness of the study's
data and its ultimate conclusions regarding the impact of
race on the death penalty in Connecticut.” Id. (Harper, J.,
concurring in part and dissenting in part). Accordingly,
the rule precluding a judge from commenting on the
issues presented in a pending appeal is not limited to
remarks made in a majority opinion, but applies with
equal force to remarks made in a concurring opinion. This
limitation accommodates concurring opinions' potential
precedential value, despite their nonbinding nature.


Today's decision is ultimately about disrespect. It is
about disrespect for the limits placed on this court's
power, disrespect for the judgment of the people expressed
through their juries and their legislature, and disrespect for
the value of carrying out punishments deemed warranted
by juries and the people's legislature. By concluding
that capital punishment is unconstitutional, the majority
decides that the legislature must have acted improperly
when it deliberately chose to retain capital punishment for
certain offenders. The majority casts aside the limits on
our power and the respect owed to our coequal branches
of government and unilaterally removes this issue from the
public *405  debate and negates the legislature's decision
to retain the death penalty for the eleven men on death
row.


The majority's decision renders irrelevant the effort of our
jurors who had to endure difficult testimony and render
perhaps one of the most difficult decisions of their lives.
By tossing aside the sentences reached by these jurors,
and the people's judgment that these sentences ought
to be carried out, the majority shows disrespect for the
difficulties endured by the families of the victims of those
under capital sentence, and deprives the victims' families
of the predictability of the rule of law.


The eleven men currently on death row represent what
the people consider to be the worst of our society, and
the people of Connecticut decided that they should die


for their crimes. The four justices of the majority today
subvert the will of the people of this state, which was, both
before and after the passage of P.A. 12–5, that these eleven
men should die for their actions. And what committed by
some of the prisoners on death row to serve as a reminder
of the horrific crimes that the people of Connecticut have
deemed worthy of execution.


**238  In the middle of the night, after spending the
evening drinking and dancing with a woman he met at a
bar in Waterbury, Robert Breton entered the apartment of
his former wife, JoAnn Breton (JoAnn), who had recently
divorced him. State v. Breton, supra, 235 Conn. at 212,
663 A.2d 1026. Breton went into JoAnn's bedroom while
she was sleeping, and beat and stabbed her repeatedly.
Id., 212–13, 663 A.2d 1026. She tried to escape, but
barely managed to make it across the room before Breton
caught her and continued *406  stabbing her in the face,
chest and neck. Id. He finally plunged the five inch blade
through her neck, severing her carotid artery, then left her
to bleed to death. Id. In the meantime, Breton's teenage
son, Robert Breton, Jr. (Robert, Jr.), had been sleeping
in his bedroom when he was awakened by his mother's
screams for help. Id., at 213, 663 A.2d 1026. Robert, Jr.,
tried to come to his mother's aid, but Breton attacked him,
slashing him in the forearm with the knife, and cutting
him on his hands and fingers. Robert, Jr., tried to escape,
running and bleeding down the stairs. He made it to the
first floor landing, but then his father caught up with
him. Id. Breton repeatedly stabbed his son in the face,
chest, shoulder and neck, finally killing Robert, Jr., in the
same way that he had killed his mother, burying the blade
deeply in his son's neck. Id.


Daniel Webb abducted Diane Gellenbeck 4  at gunpoint
in the parking garage at her workplace in Hartford. State
v. Webb, supra, 238 Conn. at 397–98, 680 A.2d 147. He
forced her into the car he was using and drove to Keney
Park. Id., at 398, 680 A.2d 147. Once there, he forced
her to remove her shoes, pantyhose and panties, and then
attempted to rape her. She struggled, scratching his face
and ripping her clothing in the process. Id. When she
managed to break free, he shot her twice in the back. Id.
She collapsed, falling to the ground. As Gellenbeck was
crawling away from the defendant and crying for help as
she coughed up blood, he retrieved the car and drove it
back to where she was crawling. Id. He got out of the car.
He walked over. He came to where she had crawled, in
excruciating pain, thirty-three yards from where she first
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fell. He stood in front of her. Id., at 398, 486, 680 A.2d
147. He then fired two more shots at her—in the chest
and in the ear. Finally, he bent down and held the gun
close to her skin—and he shot her in the face. Id., at 398,
487, 680 A.2d 147. With the last shot, *407  Webb held
the gun so close to her that her face was stippled from
the hot gunpowder. Id., at 398, 680 A.2d 147. At least
two of the bullets that were removed from Gellenbeck's
body possessed hollow points, “designed to expand upon
contact and cause greater damage to their target than
ordinary bullets.” Id., at 399, 680 A.2d 147.


While twenty-two year old Julia Ashe was shopping in
the Bradlees shopping center in Waterbury, Sedrick Cobb
deflated one of her car tires, and then waited for her to
return to her vehicle. State v. Cobb, supra, 251 Conn.
at 302, 318, 743 A.2d 1. He had already unsuccessfully
tried this ruse with two other potential victims, who were
luckier than Ashe. Id., at 301–302, 743 A.2d 1. Ashe
was not so lucky. When she returned to her car with her
purchases, he offered to change her tire for her, an offer
that she accepted. Id., at 302, 743 A.2d 1. Having gained
her trust, Cobb claimed that his car was disabled and
asked for a ride. Id. Ashe agreed, and **239  while she
was driving, Cobb forced her to drive to a nearby but
secluded area, where there was a dam that abutted a pond.
Id. Once there, he ordered her to move to the backseat of
the two door car, so she could not escape. Id. He began to
go through her handbag and shopping bags, taking money
and her personal papers. Id., at 302–303, 743 A.2d 1. He
next moved to the backseat and pulled down her pants,
inserted his finger in her anus, then raped her vaginally.
Id., at 303, 743 A.2d 1. He jammed one of her gloves in her
mouth, then covered her mouth and nose with fiberglass
reinforced tape that he had brought with him. Id., at 302–
303, 743 A.2d 1. He also used the tape to bind her hands
and her feet. He carried her to the edge of the dam, where
there was a twenty-three foot drop to the concrete below,
covered by about one foot of water. Id., at 303, 743 A.2d
1. He pushed her off the top of the dam, but he did not
leave. He stayed and watched from his vantage point at
the top of the dam to be certain that she had died from the
fall. Id. Ashe survived the fall and used some wire mesh to
remove the tape from her *408  hands, cutting herself in
the process. She also managed to remove the tape from her
feet, but she could not remove it from her face, although
she gouged her face with her fingernails trying. She then
began to crawl out of the water onto the shore. Id. In
the meantime, seeing that she was still alive, Cobb went


down to the bottom of the dam, dragged Ashe back to the
water, then forced her facedown into the water, drowning,
strangling her, or both. Id., at 303–304, 743 A.2d 1.


Richard Reynolds, a convicted drug dealer and member
of a cocaine trafficking organization in Waterbury, hit the
streets before 4 a.m. on the morning of December 18, 1992,
with a .38 caliber pistol in his right coat pocket and cocaine
in his left pocket. State v. Reynolds, supra, 264 Conn. at
18–19, 836 A.2d 224. Thirty-four year old Officer Walter
Williams of the Waterbury Police Department, who was
on patrol alone that morning, noticed Reynolds and his
companion, and ordered them to “ ‘[g]et up against’ ”
Williams' cruiser. Id., at 15, 19, 169 n. 153, 836 A.2d
224. Reynolds partially complied and placed his left hand
on the hood of the cruiser, but kept his right hand in
the pocket of his coat, where his gun lay, hidden. Id., at
19, 836 A.2d 224. Reynolds refused to remove his right
hand from the coat pocket despite Williams' repeated
instructions to do so. Id. Williams grabbed Reynolds' right
arm, but could not force his hand out of the pocket. Id.,
at 19–20, 836 A.2d 224. As Williams released his hold on
Reynolds' right arm, Reynolds removed his left hand from
the hood of the cruiser and his elbow bumped Williams in
the chest. Id. Reynolds could feel the officer's bulletproof
vest under his uniform when his elbow made contact. Id.
Knowing that Williams' body was protected, Reynolds
made his decision. He whipped around, removed his gun
from his coat pocket and aimed at the young officer's head,
shooting Williams behind the left ear. Id. Reynolds ran,
firing three to six more shots toward Williams as he raced
away. Id. He left Williams to die in the road. Williams
was still alive *409  when a passerby came by shortly
thereafter. He told the man that he had been hit, then
became unintelligible. Id., at 21, 836 A.2d 224. His body
began to shake uncontrollably. Id. The passerby radioed
for help, and Williams was still alive when officers arrived
at the scene. He reached out and grasped the shoulder of
Officer Timothy Jackson, who had knelt down beside him.
He tried to speak, but could not. Id. When he arrived at
the hospital he was unconscious, and, soon after, he lapsed
into a coma. He died that day from the gunshot wound to
his head. Id.


**240  Stanley G. Edwards (Stanley) was thirteen
years old when Todd Rizzo brutally murdered him
on September 30, 1997, because Rizzo, who had been
fascinated with serial killings in general and Jeffrey
Dahmer in particular, “wanted to know what it was like to
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kill somebody.” State v. Rizzo, 266 Conn. 171, 179, 186,
190, 191, 833 A.2d 363 (2003). Earlier that day, Stanley
had been playing with friends. Id., at 186, 833 A.2d 363.
After dinner with his mother and his sister, he went for a
ride on his bicycle. Id. As Stanley rode past Rizzo's house
at approximately 8 p.m., Rizzo, who knew Stanley, was
just walking to his car in front of his home. Stanley rode
up to Rizzo, who asked him if his mother or anyone else
knew that Stanley was there. When Stanley responded that
no one knew, Rizzo decided to kill him “ ‘for no good
reason and get away with it.’ ” Id., at 187, 833 A.2d 363. In
order to lure the boy to his backyard, Rizzo told Stanley
that he could show him some snakes. Id. As Stanley
waited, Rizzo retrieved a flashlight from his car and he
also picked up a three pound sledgehammer that he had
hidden there. Id. He hid the sledgehammer down the front
of his pants, and gave Stanley the flashlight. Id. While
Stanley was using the flashlight to look for snakes in the
backyard, Rizzo approached him from behind and held
the sledgehammer high, then brought it crashing down
into the side of Stanley's head. Id. Stanley fell forward on
his face, rolling over when Rizzo missed with his second
swing, *410  begging for his life. Id. Rizzo responded by
straddling Stanley “ ‘like a horse’ ” from behind, raining
blow after blow down on him, because he did not want
the neighbors to hear Stanley scream. Id., at 187–88, 833
A.2d 363. Stanley tried to defend himself, attempting to
shield his head with his hands, but to no avail. After
eleven or twelve blows, Stanley began to gurgle. Id., at
188, 833 A.2d 363. Rizzo bashed him two more times to
be certain that he was dead. Id. Finally, Rizzo stomped on
Stanley's back, leaving the imprint of his boot. Id. Rizzo
unceremoniously dumped the body onto the pavement in
a nearby condominium complex. Id., at 189, 833 A.2d


363. 5


In the present case, the defendant, Eduardo Santiago,
shot and killed Joseph Niwinski with a rifle in exchange
for a used snowmobile. State v. Santiago, supra, 305
Conn. at 114, 121, 123, 49 A.3d 566. Before killing the
victim, Santiago and his two accomplices cased Niwinski's
home several times as part of their preparation for the
murder. Id., at 122, 49 A.3d 566. In addition, they made a
homemade silencer for the rifle, and Santiago hand carved
the name “JOE” on the bullets. Id. On the night of the
murder, Santiago coolly walked up the stairs to Niwinski's
apartment, made certain that the alarm in the apartment
had not been set, then shot the sleeping man in the head.
Id., at 123, 49 A.3d 566. Santiago then stole a handgun


and $200 from Niwinski's apartment but he delayed his
exit when he heard an automobile pull up and sound its
horn outside **241  the apartment, *411  and Niwinski's
landline and cell phone began to ring. Id. After the car
drove away, Santiago left. Id. The next night, Santiago
asked the man who had hired him to kill Niwinski, Marc
Pascual, when the snowmobile would be ready. Id., at 124,
49 A.3d 566. He was arrested for the murder before he
could collect his payment. Id., at 125, 49 A.3d 566.


Because of today's decision, the families of the victims
of these vicious crimes will never have the opportunity
to have their voices heard on the subject of whether
the punishment of death does not comport with
contemporary standards of decency, as they would have,
if the actual legislature had abolished the death penalty.
Their voices, and the voices of the people of Connecticut,
already had been heard by the legislature, and the result
was P.A. 12–5, which retained the penalty of death for the
men already on death row. What message do we send to
the people of Connecticut when we ignore the reasoned
judgment of their elected representatives and substitute
our own judgment instead? What message do we send to
the people of this state when we ignore the verdicts of their
juries? Today's decision replaces the rule of law with the
rule of four. This is not judging. This is not the rule of law.


We are here as arbiters to resolve disputes, not to dictate
policy. When determining the scope of our protections
from cruel and unusual punishment, we should be
guided by the contemporary standards of the community,
standards recently expressed in P.A. 12–5, which reflected
a decision not to completely abolish capital punishment.
We could have reaffirmed the magnificence of our
democracy by respecting the limits the people placed
on our power and by recognizing that contemporary
standards demonstrate that this debate was still in the
hands of the people to settle. It is certainly less dramatic
to adhere to the decidedly unromantic role assigned to
this court of “merely judg[ing]”; see The Federalist No.
78, supra, at p. 356; but we are not *412  here for
drama or glory. We are not here to sweep away entire
statutory schemes with the stroke of a pen by amending
public acts from the bench. We are here to perform the
much smaller, yet essential role assigned to us as apart of
this democracy—we are here to judge. The result of the
majority's circumlocution is that four unelected judges are
overruling the judgment of the people's legislature despite
recent and strong evidence that the people continue to
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support capital punishment as a penalty that comports
with contemporary standards of decency, at least for
those offenders who committed their crimes when capital
punishment was on the books. What picture does this
paint for our citizens if their legislature passes a law
permitting a punishment that is consistent with the
standard held by the people, and this court overrules their
decision and imposes its own standard?


Finally, and most importantly, although the majority's
decision improperly substitutes its own judgment for that
of the people and their elected representatives, today's
decision does not strike a dagger into the heart of the
death penalty. Rather, it should be understood as an


opportunity for the legislature to review and consider,
in light of the majority decision, as well as the current
views of the people of Connecticut, especially those of the
families of the victims of the atrocious crimes committed
by the eleven men on death row, whether the death penalty
comports with contemporary standards of decency in this
state.


Accordingly, I dissent.


All Citations


318 Conn. 1, 122 A.3d 1


Footnotes
* This opinion supplements the opinion of this court in State v. Santiago, 305 Conn. 101, 49 A.3d 566 (2012) (Santiago I ),


which was released on June 12, 2012. The judgment rendered herein, however, supersedes the judgment in Santiago I.


** The listing of justices reflects their seniority status on this court as of the date of oral argument.


1 In March, 2009, when he testified before the Judiciary Committee as to the constitutionality of a bifurcated, prospective
only repeal, Kane stated that “[t]he [s]tate could not and would not, could not constitutionally and would not as a matter of
public policy seek to execute somebody for a crime they committed today when they could not be executed for committing
the same crime tomorrow. I don't think that would stand up as a matter of constitutional law. I don't think the courts would
permit that....” Conn. Joint Standing Committee Hearings, Judiciary, Pt. 8, 2009 Sess., p. 2403. “[I]f this [legislature]
decides to abolish the death penalty for a crime that's committed later on,” he continued, “I think the Connecticut Supreme
Court would decide ... in effect that the community standard is such that this is now cruel and unusual punishment.” Id.,
at p. 2412. For that reason, Kane advised the legislature that the passage of a prospective only repeal “would actually
nullify the death penalty for anybody who has not yet been executed.” Id., at p. 2403. Kane's substantially similar 2012
testimony regarding the constitutional defects inherent in a prospective only repeal is discussed in part II B of this opinion.


2 Conn. Joint Standing Committee Hearings, Judiciary, Pt. 9, 2009 Sess., p. 2716.


3 Hereinafter, all references to § 53a–54b are to the 1999 revision, unless otherwise noted.


4 The jury also found the defendant guilty of one count each of murder, felony murder, conspiracy to commit murder,
stealing a firearm, and larceny in the sixth degree, and two counts each of burglary in the first degree and conspiracy
to commit burglary in the first degree. The murder and felony murder counts were merged with the capital felony count
for purposes of sentencing.


5 In addition to the sentence of death, the trial court also imposed a total effective term of imprisonment of forty-five years
and ninety days on the remaining charges of which the defendant was convicted; see footnote 4 of this opinion; to run
consecutive to the death sentence.


6 Our determination that the defendant must be sentenced on the capital felony count to life imprisonment without the
possibility of release has no bearing on the sentence imposed by the trial court on the remaining charges. See footnote
5 of this opinion.


7 In a footnote, the author of the majority opinion in Santiago I, Justice Norcott, expressed that he maintained his long-
standing belief that the death penalty is a violation of the state constitution, and that he was able to author the majority
opinion only because there was a possibility that, on remand, the defendant would not be sentenced to death. State v.
Santiago, supra, 305 Conn. at 307 n. 166, 49 A.3d 566.


8 Thereafter, we granted permission to a group of experts on international human rights and comparative law, a group of
legal historians and scholars, and the American Civil Liberties Union Foundation of Connecticut to file amicus briefs in
support of the defendant's position, and permission to the Criminal Justice Legal Foundation to file an amicus brief in
support of the state's position. We also issued an order requesting supplemental briefs from the parties to address a
then unpublished paper in which the author asserted that the death penalty may be imposed for crimes committed before
April 25, 2012, as provided in P.A. 12–5. See K. Barry, From Wolves, Lambs: The Case for Gradual Abolition of the
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Death Penalty (preliminary working draft), subsequently published at K. Barry, “From Wolves, Lambs (Part I): The Eighth
Amendment Case for Gradual Abolition of the Death Penalty,” 66 Fla. L.Rev. 313 (2014). The defendant filed a second
supplemental brief addressing the paper, but the state declined to do so.


9 The defendant also claims that imposing the death penalty on a person, such as the defendant, who committed a
capital felony before April 25, 2012, would (1) be arbitrary, in violation of General Statutes § 53a–46b (b), (2) violate the
equal protection guarantees of the federal and state constitutions, (3) violate the substantive due process guarantees of
the federal and state constitutions, (4) violate the federal constitutional prohibition against bills of attainder, (5) violate
the federal constitutional prohibition against ex post facto laws, and (6) violate the provision of article first, § 9, of the
constitution of Connecticut barring punishments “except in cases clearly warranted by law.” Because we conclude that the
state constitutional prohibition against cruel and unusual punishment no longer permits the imposition of the death penalty,
we need not address these claims. Certain of these claims are addressed, however, in Justice Eveleigh's concurring
opinion and Chief Justice Rogers' dissenting opinion.


10 We address certain other, more specific objections of the dissenting justices throughout this opinion.


11 It has been argued that, when an appellant challenges a statute or practice under both the state and federal constitutions,
this court should first consider the state claims, turning to the federal claim only after determining that the appellant's state
constitutional challenges will not succeed. See W. Horton, The Connecticut State Constitution (2d Ed.2012) p. 37. This
approach is particularly apt when, as in the present case, the claim is one of first impression under both the federal and
state constitutions. Accordingly, we will evaluate and resolve the defendant's claim under the state constitution. Because
the legal framework that we apply with respect to allegedly cruel and unusual punishments is not fundamentally distinct
from that adopted by the United States Supreme Court, we have no reason to believe that the eighth amendment would
compel a different result. In any event, because the defendant prevails under the state constitution, we need not speculate
as to how that court might resolve his federal claims or decide whether the state constitution provides broader protection
than the federal constitution in this regard.


12 The relevant portions of article first, §§ 8 and 9, of the Connecticut constitution of 1965 are derived almost verbatim from
article first, §§ 9, 10 and 13, of the Connecticut constitution of 1818. See State v. Joyner, 225 Conn. 450, 486 and n. 5,
625 A.2d 791 (1993) (Berdon, J., dissenting) (comparing article first, §§ 8 and 9, of Connecticut constitution of 1965 with
article first, §§ 9 and 10, of Connecticut constitution of 1818); see also Conn. Const. (1818), art. I, § 13.


Article first, § 8, of the Connecticut constitution of 1965, as amended by article seventeen of the amendments, provides
in relevant part: “No person shall be ... deprived of life, liberty or property without due process of law, nor shall excessive
bail be required nor excessive fines imposed. No person shall be held to answer for any crime, punishable by death or
life imprisonment, unless upon probable cause shown at a hearing in accordance with procedures prescribed by law....”
Although article twenty-nine of the amendments amended article seventeen of the amendments in 1996, article twenty-
nine did not amend the foregoing language.
Article first, § 9, of the Connecticut constitution of 1965 provides: “No person shall be arrested, detained or punished,
except in cases clearly warranted by law.”


13 This ordering of the Geisler factors reflects the order in which we consider them for purposes of the present case and
does not necessarily reflect their relative importance generally.


14 In some of our decisions, we have utilized the multifactor Geisler analysis to flesh out the general nature and parameters of
the state constitutional provision at issue. Having done so, we proceeded to resolve the appellant's particular constitutional
challenge according to the legal test and framework relevant and suited to that area of the law, rather than performing the
substantive legal analysis under the somewhat artificial auspices of the six Geisler factors. See, e.g., State v. Linares, 232
Conn. 345, 379–87, 655 A.2d 737 (1995) (concluding, on basis of Geisler factors, that state constitution affords expansive
protection to free speech in public places but then concluding that challenged statute did not infringe impermissibly on
those protections under facts presented). In other cases, by contrast, we have used the Geisler framework to perform
the actual substantive legal analysis. See, e.g., State v. Rizzo, 303 Conn. 71, 135–45, 31 A.3d 1094 (2011) (Rizzo II
) (evaluating challenges to death penalty according to six Geisler factors), cert. denied, ––– U.S. ––––, 133 S.Ct. 133,
184 L.Ed.2d 64 (2012); see also State v. Ross, supra, 230 Conn. at 249–51, 646 A.2d 1318. In the present case, we
follow the former approach because, as we explain more fully hereinafter, the constitutionality of a criminal sanction,
like the constitutionality of a limitation on the free expression at issue in Linares, is governed by its own distinct legal
rules and standards. Accordingly, assuming that the Geisler framework is even applicable to the ultimate question of
whether the death penalty now constitutes excessive and disproportionate punishment following the enactment of P.A.
12–5; cf. Kerrigan v. Commissioner of Public Health, 289 Conn. 135, 227, 957 A.2d 407 (2008) (undertaking Geisler
analysis following conclusion that plaintiffs met state constitutional standard applicable for determining quasi-suspect
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class status); our consideration of the relevant Geisler factors is interwoven into our application of the legal framework
that properly governs such challenges. See parts II and III of this opinion.


15 The eighth amendment to the United States constitution provides: “Excessive bail shall not be required, nor excessive
fines imposed, nor cruel and unusual punishments inflicted.”


The cruel and unusual punishments clause of the eighth amendment is made applicable to the states through the due
process clause of the fourteenth amendment to the United States constitution. See Robinson v. California, 370 U.S.
660, 666–68, 82 S.Ct. 1417, 8 L.Ed.2d 758 (1962).


16 In addition, some members of the United States Supreme Court have suggested that a punishment may be so unusual
that it runs afoul of the eighth amendment on that basis alone. See, e.g., Furman v. Georgia, 408 U.S. 238, 331, 92 S.Ct.
2726, 33 L.Ed.2d 346 (1972) (Marshall, J., concurring); Weems v. United States, 217 U.S. 349, 390, 30 S.Ct. 544, 54
L.Ed. 793 (1910) (White, J., dissenting). For the most part, however, the court has treated the term “unusual” as little
more than constitutional surplusage. See, e.g., Furman v. Georgia, supra, at 276–77 n. 20, 92 S.Ct. 2726 (Brennan, J.,
concurring) (meaning of term is of minor significance); Trop v. Dulles, 356 U.S. 86, 100 n. 32, 78 S.Ct. 590, 2 L.Ed.2d 630
(1958) (plurality opinion) (“[o]n the few occasions [the] [c]ourt has had to consider the meaning of the phrase [‘unusual’],
precise distinctions between cruelty and unusualness do not seem to have been drawn”).


17 It is well established, however, that “[t]he adoption of federal constitutional precedents that appropriately illuminate open
textured provisions in our own organic document in no way compromises our obligation independently to construe the
provisions of our state constitution.” State v. Lamme, supra, 216 Conn. at 184, 579 A.2d 484. Accordingly, we are not
necessarily bound, for state constitutional purposes, to reach the same conclusions as the United States Supreme Court
has with regard to any particular punishment or legal challenge.


As we previously indicated; see footnote 11 of this opinion; because the present appeal presents an issue that, to
our knowledge, is a question of first impression not only in Connecticut but also for the federal courts, we need
not determine, in resolving the defendant's state constitutional claims, whether the state constitution affords broader
protections against cruel and unusual punishment than does the eighth amendment. Even if those protections are
merely coextensive, however, we note that, in another case, this court nevertheless might conclude that practices and
punishments that the United States Supreme Court has expressly approved are nevertheless unconstitutionally cruel
and unusual in Connecticut. This might be true either because our state's contemporary standards of decency differ
from those of the nation as a whole, or because this court simply reaches a different conclusion when applying to the
relevant constitutional facts, as a matter of state constitutional law, standards similar or even identical to those that
the United States Supreme Court has articulated.


18 Some justices of the United States Supreme Court have suggested that these considerations—whether a punishment is
excessive or disproportionate, whether it comports with contemporary standards of decency and dignity, and whether it
satisfies any legitimate penological goals—represent three distinct elements or prongs of the eighth amendment analysis.
See, e.g., Furman v. Georgia, 408 U.S. 238, 330–32, 92 S.Ct. 2726, 33 L.Ed.2d 346 (1972) (Marshall, J., concurring).
Whether these considerations are treated as distinct elements or merely as distinct components of a common element,
however, is merely semantic and ultimately immaterial, because it is clear that a sentence's failure to satisfy any of these
requirements would render it unconstitutional under the eighth amendment.


19 In Davis v. Connecticut, 408 U.S. 935, 92 S.Ct. 2856, 33 L.Ed.2d 750 (1972), and Delgado v. Connecticut, 408 U.S.
940, 92 S.Ct. 2879, 33 L.Ed.2d 764 (1972), both memorandum decisions, the United States Supreme Court struck down
a prior incarnation of Connecticut's capital punishment scheme as facially unconstitutional because it failed to comply
with these requirements.


20 See footnote 44 of this opinion (noting cases in which this court has permitted citation to extra-record reference materials,
including state histories, as evidence of contemporary societal norms or to advocate for new interpretation of state
constitution).


21 With respect to the Connecticut constitution of 1965, see footnote 31 of this opinion.
We acknowledge that both the 1818 and 1965 Connecticut constitutions make express reference to capital punishment
and that such punishment no doubt was considered constitutional at the time of their adoption. In part IV B of this
opinion, we explain why that historical acceptance does not alter our conclusion that capital punishment no longer
comports with contemporary standards of decency or serves a legitimate penological purpose in Connecticut.


22 This provision was retained in the 1702 laws; see Acts and Laws, of His Majesties Colony of Connecticut in New–England
(1702) p. 98; but was left out of the 1784 laws in keeping with the general sentiment of that time that such protections
were not properly the subject of written legal codes.
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23 In addition to recognizing the freedom from cruel, inhuman, and barbarous punishments, the 1672 code also guaranteed
those accused of capital offenses the right to a trial by jury and provided for a special jury of life and death. See W.
Holdsworth, supra, at p. 581.


24 In her dissenting opinion, Chief Justice Rogers chides our use of terms such as “progress” and “progressive,” implying
that we improperly have exceeded our constitutional mandate and embraced a progressive socio-political viewpoint.
(Internal quotation marks omitted.) Footnote 12 of Chief Justice Rogers' dissenting opinion. Nothing could be further
from the truth. The United States Supreme Court has instructed, on literally dozens of occasions, that, in construing
the eighth amendment, courts must look to “the evolving standards of decency that mark the progress of a maturing
society.” (Emphasis added; internal quotation marks omitted.) Hall v. Florida, supra, 134 S.Ct. at 1992; accord Trop v.
Dulles, 356 U.S. 86, 101, 78 S.Ct. 590, 2 L.Ed.2d 630 (1958) (plurality opinion); see also Weems v. United States, 217
U.S. 349, 378, 30 S.Ct. 544, 54 L.Ed. 793 (1910) (“[the eighth amendment] in the opinion of the learned commentators
may be therefore progressive, and is not fastened to the obsolete, but may acquire meaning as public opinion becomes
enlightened by a humane justice” [emphasis added] ). Indeed, Chief Justice Rogers acknowledges shortly thereafter in
her dissenting opinion that this is the governing federal standard. See text accompanying footnote 15 of Chief Justice
Rogers' dissenting opinion. Furthermore, in more than twenty of our cases, including four capital appeals, this court
has recognized that “our state constitution is an instrument of progress....” (Emphasis added; internal quotation marks
omitted.) State v. Rizzo, supra, 266 Conn. at 207, 833 A.2d 363; accord State v. Webb, 238 Conn. 389, 411, 680 A.2d
147 (1996); State v. Ross, supra, 230 Conn. at 248, 646 A.2d 1318; State v. Dukes, 209 Conn. 98, 115, 547 A.2d 10
(1988). Both state and federal constitutional jurisprudence, then, has been marked by the use of such language. In the
present case, we likewise use the term “progressive” in its established constitutional, rather than political, sense. We do
agree with Chief Justice Rogers, however, that, although the arc of our history in this regard is both clear and profound,
there is no constitutional mandate that our state's criminal law become increasingly compassionate.


25 For nearly one century after the adoption of the English Declaration of Rights of 1689, for instance, “the law of Great
Britain condemned a prisoner who refused to plead to be slowly pressed to death by weights placed [on] his chest.”
Judicial and Civil History of Connecticut (D. Loomis & J. Calhoun eds., 1895) p. 63; see also W. Holdsworth, supra, at
p. 356 (mutilating punishments were imposed far less frequently in seventeenth century Massachusetts and, especially,
in Connecticut, than in England); W. Holdsworth, supra, at p. 361 (England permitted more extensive and more brutal
corporal punishment than Connecticut in mid-seventeenth century); W. Holdsworth, supra, at pp. 431–32, 568 (capital
punishment was considerably rarer in New England than in England, where theft of as little as one shilling constituted
capital crime); W. Holdsworth, supra, at p. 569 (“[t]he courts and legislatures of Connecticut and New Haven succeeded
in creating a more equitable and less brutal system of criminal justice than that of England”).


26 For example, a second wave of immigration brought new residents to Connecticut during this period, significantly
expanding the colonial population. These immigrants did not share the founding generation's vision of Connecticut as
a “new Israel under a new covenant,” committed to observing and strictly enforcing the judicial laws of Moses. W.
Holdsworth, supra, at p. 124; see id., at pp. 532–34, 579–81. Whereas their predecessors were preoccupied with the
moral aspects of sinfulness, the new citizens were more concerned with addressing the practical consequences of crime.
See id., at p. 518. This “erosion of moral outrage” left the public less convinced of the need for strict punishment in many
cases and resulted in more lenient public sentiment toward a number of crimes. Id., at p. 518; see id., at p. 576.


27 In 1666, for example, a special court of assistants at Governor Winthrop's urging overruled Hannah Hackleton's death
sentence for blasphemy. See W. Holdsworth, supra, at p. 381. The same year, in the case of Elizabeth Seager, Governor
Winthrop himself directly overturned a capital sentence, this time for witchcraft, and ordered the defendant freed. See
id., at pp. 519–20. Seager is believed to have been the first convicted witch to have escaped the gallows in Connecticut.
See id., at p. 520. Four years later, a specially appointed court released another woman who had been sentenced to die
for witchcraft. See id., at pp. 520–21. Katherine Harrison's case is noteworthy as the first instance in which a Connecticut
court reversed a jury conviction in a capital case. See id., at p. 521.


28 That such punishments had come to be seen as cruel in Connecticut is apparent from the case of Polly Rogers, a Native
American who petitioned the legislature for redress in 1815 after having been convicted of adultery and sentenced to
whipping and branding. L. Goodheart, supra, at p. 78. “In keeping with the sensibility of the age,” Professor Lawrence B.
Goodheart recounts, “she protested the ‘cruel punishment of being branded with a hot iron.’ ” Id. The legislature granted
her request and spared her. Id.


Moreover, although Newgate hardly would have met modern standards for the treatment of inmates, records
from Connecticut's preconstitutional period clearly indicate that the legislature was concerned that prisoners not
be treated cruelly. In 1809, the legislature appointed a committee that considered, and ultimately enacted, the
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governor's recommendation that the prisoners in Newgate would benefit from religious instruction. See 1 Crimes and
Misdemeanors, 2d Series (1809) pp. 95a–96a. The following year, a second committee was appointed to evaluate
the condition of the prison's inmates. See 1 Crimes and Misdemeanors, 2d Series (1810) p. 97a. On the basis of the
resulting report, the legislature directed Newgate's overseers to provide the prisoners with a more diverse diet and to
ensure that suitable bathing places were provided. See id., at pp. 99d–99e, 99z, 100a. At the same time, the legislature
resolved to prohibit “unnecessary and cruel punishments” within the facility. Id., at p. 100a. In 1815, just three years
before the adoption of the state constitution, a legislative committee went even further, condemning the practice of
whipping at Newgate as “incompatible with ... decency and humanity,” and beginning to plan for the construction of
a new state prison. 1 Crimes and Misdemeanors, 2d Series (1815) pp. 153a, 154c; see also 2 Z. Swift, A Digest
of the Laws of the State of Connecticut (1823) pp. 268–69 (“and though the law invests [jailers] with all the powers
necessary for the interest of the commonwealth, yet they are not to behave with the least degree of wanton cruelty
to their prisoners”).


29 The fact that Swift later repudiated some of his more progressive penological views is of little moment. Swift did not
begin to author his Digest of the Laws of the State of Connecticut until after he stepped down as Chief Justice in 1819;
P. O'Sullivan, “Biographies of Connecticut Judges I: Zephaniah Swift,” 19 Conn. B.J. 181, 190–91 (1945); and it was
in that work that he embraced a more severe philosophy of punishment. Indeed, in State v. Ellis, 197 Conn. 436, 497
A.2d 974 (1985), we recognized that it was Swift himself who, having inveighed against the barbaric and medieval forms
of punishment of the past; id., at 450 n. 13, 497 A.2d 974; impressed on the legislature in the early 1820s to adopt
“more rational and consistent laws” that would “proportion the punishment according to the nature and grade of the
crime....” (Internal quotation marks omitted.) Id., at 451 n. 13, 497 A.2d 974.


30 Justice Zarella is simply incorrect, then, when, in his dissenting opinion, he contends that “[w]hat is striking thing about
this case ... is the lack of any suggestion by the legislature ... that the imposition of the death penalty was wrong.”


31 Although we look primarily to our state's preconstitutional traditions and the history and intent of the drafters of the 1818
constitution to parse the meanings of article first, §§ 8 and 9; see State v. Joyner, 225 Conn. 450, 486–87, 625 A.2d 791
(1993) (Berdon, J., dissenting); it also may be appropriate to consider how the 1818 provisions were interpreted in 1965,
when they were incorporated into the state's present constitution. See W. Horton, The Connecticut State Constitution (2d
Ed.2012) pp. 33–34. By that time, attitudes toward the purpose and permissible scope of punishment in Connecticut had,
of course, evolved even further, in ways that are too numerous to count. Perhaps the clearest example of this evolution
may be seen in the state prison in Somers, which replaced the Wethersfield facility shortly before the new constitution was
adopted. See G. Demeusy, “State Dedicates New Prison with Note of Hope for Future,” Hartford Courant, February 16,
1964, p. 15B; G. Demeusy & J. Tucker, “400 Convicts Are Moved to New Somers Prison,” Hartford Courant, November
6, 1963, p. 1. At a dedication ceremony in 1964, the new facility was described as “a symbol of progress, a gateway to
penal reform....” (Internal quotation marks omitted.) “Penal Outlook Hailed at State Prison Ceremony,” Hartford Courant,
February 15, 1964, p. 4. Speaking at the dedication, Warden Frederick G. Reincke hailed the Somers prison as “the
beginning of a new era ... primarily devoted to preparing inmates for adjusting to community living and responsibility when
they are released.” (Internal quotation marks omitted.) Id. According to Reincke, “[t]he days of revenge imprisonment in
Connecticut [were] over.” Id.


The chairman of the prison's board of directors, Charles Stroh, concurred, explaining that “we ... have launched a
rehabilitation [facility] that centers not around retribution and punishment, but the individual training and treatment
of inmates.” (Internal quotation marks omitted.) G. Demeusy, supra, at p. 15B. This new penal philosophy, he
explained, reflected an emerging public “realization that there's something more to penology than simply locking
up the lawbreakers.” Id. Stroh further explained: “There is punishment—but it's punishment for a purpose and it is
accepted by the inmates as a part of their rehabilitation....” (Internal quotation marks omitted.) Id. For his part, Governor
John Dempsey opined that the new state prison was “wholly in keeping with modern penology, [and] maintain[ed]
Connecticut's reputation as a state that is forward-looking and progressive in all fields of human endeavor.” (Internal
quotation marks omitted.) Id. To the extent that conceptions of cruel and unusual punishment prevalent at the drafting
of the 1965 state constitution are relevant to the Geisler analysis, then, there is no doubt that our state's understanding
of the permissible nature and purposes of punishment had undergone a thorough transformation.


32 Connecticut ultimately approved the federal Bill of Rights in 1939, 150 years after its submission to the states for ratification
in 1789. P. Maier, Ratification: The People Debate the Constitution, 1787–1788 (2010) p. 459.


33 The opinions of the dissenting justices reveal the prescience of these fears.


34 In State v. Rizzo, 303 Conn. 71, 142, 31 A.3d 1094 (2011) ( Rizzo II ), cert. denied, ––– U.S. ––––, 133 S.Ct. 133,
184 L.Ed.2d 64 (2012), we therefore identified Rizzo I as a case, albeit a rare one, in which we had treated the state
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constitution as providing greater protection to capital defendants than the federal constitution in concluding that the jury
must find beyond a reasonable doubt that the aggravating factors outweigh mitigating factors in order for the death
penalty to be imposed. Several members of this court, in dissent, also have determined that the state constitution affords
broader protection from cruel and unusual punishment. See, e.g., State v. Santiago, supra, 305 Conn. at 309, 49 A.3d
566 (Harper, J., concurring in part and dissenting in part); State v. Rizzo, supra, 303 Conn. at 202–203, 31 A.3d 1094
(Norcott, J., dissenting); State v. Peeler, 271 Conn. 338, 464, 857 A.2d 808 (2004) (Katz, J., dissenting), cert. denied,
546 U.S. 845, 126 S.Ct. 94, 163 L.Ed.2d 110 (2005); State v. Webb, 238 Conn. 389, 551, 680 A.2d 147 (1996) (Berdon,
J., dissenting). As we have explained, however, the present case does not require that we determine whether the state
constitution affords greater protection than the federal constitution with respect to cruel and unusual punishment.


35 In his dissenting opinion, Justice Zarella refuses to acknowledge that, in Rizzo II, we adopted and applied the federal
courts' eighth amendment framework for evaluating challenges to the death penalty and other allegedly cruel and unusual
punishments. He does so despite language in that decision that clearly indicates our adherence to the federal framework.
See, e.g., State v. Rizzo, supra, 303 Conn. at 191, 31 A.3d 1094 (“[a]lthough the clearest and most reliable objective
evidence of contemporary values is the legislation enacted by the country's legislatures ... Atkins v. Virginia, supra, 536
U.S. at 312, 122 S.Ct. 2242; in assessing whether a punishment is constitutionally sound, it also is appropriate for us to
consider what is occurring in actual practice” [internal quotation marks omitted] ).


36 In Watson, the Supreme Judicial Court of Massachusetts struck down that state's death penalty as impermissibly cruel
under the state constitution. District Attorney v. Watson, supra, 381 Mass. at 650, 411 N.E.2d 1274. In the November, 1982
election, Massachusetts voters approved a referendum amending the state constitution to permit the state legislature
to reinstate capital punishment. See Commonwealth v. Colon–Cruz, 393 Mass. 150, 152, 470 N.E.2d 116 (1984). No
such statute is currently in place.


37 In Anderson, the California Supreme Court struck down that state's death penalty as both cruel and unusual. See People
v. Anderson, supra, 6 Cal.3d at 651, 656–57, 100 Cal.Rptr. 152, 493 P.2d 880. In the November, 1972 election, California
voters passed a ballot initiative amending the California constitution and reinstating capital punishment. See People v.
Frierson, 25 Cal.3d 142, 173, 599 P.2d 587, 158 Cal.Rptr. 281 (1979).


38 We emphasize that we are not, as Justice Zarella suggests, in any way conflating the sociological considerations
encompassed by the sixth Geisler factor with the standards by which federal courts have evaluated claims that a particular
punishment is excessive or disproportionate, namely, that the punishment offends contemporary standards of decency
or fails to accomplish legitimate penological purposes. Those standards are, rather, the substantive test according to
which both this court and the federal courts evaluate such claims. The Geisler “test,” by contrast, is merely a scheme by
which we organize and review, for purposes of state constitutional challenges, the various types of considerations that
may bear on any question of first impression.


39 Although Chief Justice Rogers, in her dissenting opinion, suggests that, because the federal constitution makes express
reference to capital offenses, it is an open question as to whether the federal courts ever would find the death penalty
unconstitutional per se under the evolving standards of decency rubric, we disagree. In Gregg v. Georgia, supra, 428
U.S. at 153, 96 S.Ct. 2909 the United States Supreme Court made clear that even claims that capital punishment is
categorically unconstitutional are to be evaluated according to that rubric, and that the constitutional text is not dispositive.
See id., at 176–87, 96 S.Ct. 2909 (opinion announcing judgment).


40 The majority specifically stated: “The first five factors do not support the ... argument [of the defendant, Michael B. Ross].
In article first, § 8, and article first, § 19, our state constitution makes repeated textual references to capital offenses and
thus expressly sustains the constitutional validity of such a penalty in appropriate circumstances. Connecticut case law
has recognized the facial constitutionality of the death penalty under the eighth and fourteenth amendments to the federal
constitution.... Federal constitutional law does not forbid such a statute outright.... Courts in the overwhelming majority of
our sister states have rejected facial challenges to the death penalty under their state constitutions. Finally, Connecticut's
history has included a death penalty statute since 1650, when it was incorporated into Ludlow's Code ... and such a
penalty was considered constitutional at the time of the adoption of the constitution of 1818.” (Citations omitted; footnotes
omitted.) State v. Ross, supra, 230 Conn. at 249–50, 646 A.2d 1318.


41 We note that the dissenting justices, while criticizing our departure from the court's discussion of capital punishment in
Ross, make no attempt to defend the adequacy of the analysis therein.


42 In Webb, this court did consider and reject an alternative argument: that capital punishment violates the social compact
clause of article first, § 1, of the state constitution. State v. Webb, supra, 238 Conn. at 406–12, 680 A.2d 147.


43 We do not disagree with Chief Justice Rogers that the last two factors—the laws and practices of other jurisdictions,
and the opinions and recommendations of professional associations—are of less importance, and we agree that those
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considerations alone would constitute an insufficient basis for deeming a punishment cruel and unusual in the absence of
any evidence that it has come to be so in Connecticut. We do, however, disagree with Chief Justice Rogers' suggestion
in her dissenting opinion that the defendant has asked that we consider the constitutional implications of the adoption of
P.A. 12–5 in a complete factual and jurisprudential vacuum, ignoring any and all other evidence that capital punishment
no longer comports with contemporary standards of decency in Connecticut, even insofar as that evidence pertains to the
defendant's claim that the death penalty is now unconstitutional in light of P.A. 12–5. In fact, in his brief to this court, the
defendant expressly asked us to consider previous decisions of this court that explored all of these factors in substantial
depth.


44 We previously have permitted citation to extra-record reference materials as evidence of contemporary societal norms
or to advocate for a new interpretation of the state constitution. See, e.g., State v. Rizzo, supra, 303 Conn. at 184 n. 81,
31 A.3d 1094; see also Hall v. Florida, supra, 134 S.Ct. at 1993–96 (relying on medical and psychological research in
concluding that eighth amendment does not permit states to adopt rigid rule that individuals with intelligence quotient [IQ]
test scores higher than 70 are precluded from offering other evidence of mental disability). Notice also may be taken in this
context of treatises reporting the public history of Connecticut. See 1 B. Holden & J. Daly, Connecticut Evidence (1988) §
31, pp. 128–29. More generally, it is well established that an appellate court may take notice of “legislative facts,” including
historical sources and scientific studies, “which help determine the content of law and policy,” as distinguished from the
“adjudicative facts,” which concern “the parties and events of a particular case.” (Internal quotation marks omitted.) Moore
v. Moore, 173 Conn. 120, 122, 376 A.2d 1085 (1977); accord State v. Rizzo, supra, 303 Conn. at 184 n. 81, 31 A.3d 1094.


45 See Association for the Study of Connecticut History, 2012 Award Recipients (announcing Goodheart as recipient of 2012
Homer D. Babbidge, Jr., Award for best monograph on significant aspect of Connecticut's history published in calendar
year), available at http://asch-cthistory.org/awards/2012-recipients (last visited July 27, 2015).


46 Goodheart distinguishes infanticide from homicide in that, from 1699 to 1808, an unmarried woman who lost her infant
during childbirth was legally presumed to have killed the baby to conceal her shame. See L. Goodheart, supra, at p. 20.
This presumption of infanticide could be rebutted if a witness to the birth testified that the baby was stillborn. See id.


47 There is no precedent for Chief Justice Rogers' contention that legislative enactments are relevant indicia of evolving
standards of decency only to the extent that they accurately reflect popular opinion. See footnote 33 of Chief Justice
Rogers' dissenting opinion. On the contrary, the United States Supreme Court repeatedly has instructed that, for purposes
of the eighth amendment, social mores are to be measured by the legislation enacted by the elected branches of
government, and not according to the shifting winds of public sentiment. See, e.g., Penry v. Lynaugh, 492 U.S. 302, 335,
109 S.Ct. 2934, 106 L.Ed.2d 256 (1989) (conflicting public sentiment, as expressed in polls and resolutions, does not
evidence contemporary values until expressed in legislative action), overruled on other grounds by Atkins v. Virginia,
536 U.S. 304, 122 S.Ct. 2242, 153 L.Ed.2d 335 (2002); cf. Furman v. Georgia, supra, 408 U.S. at 362, 92 S.Ct. 2726
(Marshall, J., concurring).


48 Although Justice Marshall appears to have coined the phrase “machinery of death” in Rumbaugh v. McCotter, 473 U.S.
919, 921, 105 S.Ct. 3544, 87 L.Ed.2d 668 (1985) (Marshall, J., dissenting from the denial of certiorari), it is widely attributed
to Justice Blackmun's famous declaration, shortly before his retirement from the United States Supreme Court in 1994,
that, “[f]rom this day forward, I no longer shall tinker with the machinery of death. For more than [twenty] years I have
endeavored—indeed, I have struggled—along with a majority of [the] [c]ourt, to develop procedural and substantive rules
that would lend more than the mere appearance of fairness to the death penalty endeavor. Rather than continue to coddle
the [c]ourt's delusion that the desired level of fairness has been achieved and the need for regulation eviscerated, I feel
morally and intellectually obligated simply to concede that the death penalty experiment has failed. It is virtually self-
evident to me now that no combination of procedural rules or substantive regulations ever can save the death penalty
from its inherent constitutional deficiencies. The basic question—does the system accurately and consistently determine
which defendants deserve to die?—cannot be answered in the affirmative.” (Footnote omitted; internal quotation marks
omitted.) Callins v. Collins, 510 U.S. 1141, 1145, 114 S.Ct. 1127, 127 L.Ed.2d 435 (1994) (Blackmun, J., dissenting from
the denial of certiorari).


49 We fail to understand how Chief Justice Rogers could translate Senator Kissel's clear, unequivocal statement about
P.A. 12–5 to mean nothing more than that he thought that “there was no reliable way to predict the outcome” of this
court's review. (Internal quotation marks omitted.) Footnote 26 of Chief Justice Rogers' dissenting opinion. If there was
any ambiguity in Senator Kissel's statement, it surely was resolved by his statement, during a Judiciary Committee
hearing on the proposed repeal legislation, that “[e]very expert that I have asked ... has stated that the evolving societal
standards evinced by a change in the law form ... very solid grounds under the cruel and unusual punishment portion of
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the constitution to support repeal of [the] death [penalty] for folks sitting on death row when a prospective bill is passed.”
Conn. Joint Standing Committee Hearings, Judiciary, Pt. 8, 2012 Sess., pp. 2549–50.


50 See, e.g., 55 S. Proc., Pt. 2, 2012 Sess., pp. 532–33, 593–95, remarks of Senator Eric D. Coleman; 55 S. Proc., Pt. 3, 2012
Sess., pp. 661–62, remarks of Senator Coleman; 55 S. Proc., Pt. 3, 2012 Sess., pp. 670–71, remarks of Senator Edward
Meyer; 55 S. Proc., Pt. 3, 2012 Sess., p. 765, remarks of Senator Steve Cassano; 55 S. Proc., Pt. 3, 2012 Sess., pp. 776–
77, remarks of Senator Anthony J. Musto; 55 S. Proc., Pt. 3, 2012 Sess., pp. 781–82, remarks of Senator Edith Prague;
55 S. Proc., Pt. 3, 2012 Sess., pp. 782–86, remarks of Senator Gayle Slossberg; 55 S. Proc., Pt. 3, 2012 Sess., pp. 790–
91, remarks of Senator Joseph J. Crisco, Jr.; 55 H.R. Proc., Pt. 4, 2012 Sess., pp. 1136–37, remarks of Representative
Patricia M. Widlitz; 55 H.R. Proc., Pt. 4, 2012 Sess., pp. 1250–52, remarks of Representative Roland J. Lemar; 55 H.R.
Proc., Pt. 4, 2012 Sess., pp. 1256–57, remarks of Representative Michael L. Molgano; 55 H.R. Proc., Pt. 4, 2012 Sess.,
pp. 1258–60, remarks of Representative Gary A. Holder–Winfield; 55 H.R. Proc., Pt. 4, 2012 Sess., pp. 1280–81, remarks
of Representative Richard A. Smith; 55 H.R. Proc., Pt. 4, 2012 Sess., pp. 1282–86, remarks of Representative Daniel S.
Rovero; 55 H.R. Proc., Pt. 4, 2012 Sess., pp. 1292–94, remarks of Representative Auden C. Grogins; 55 H.R. Proc., Pt. 4,
2012 Sess., pp. 1295–96, remarks of Representative John F. Hennessy; 55 H.R. Proc., Pt. 4, 2012 Sess., pp. 1310–12,
remarks of Representative Linda M. Gentile; 55 H.R. Proc., Pt. 4, 2012 Sess., pp. 1313–16, remarks of Representative
Patricia B. Miller; 55 H.R. Proc., Pt. 4, 2012 Sess., pp. 1317–19, remarks of Representative Lile R. Gibbons; 55 H.R.
Proc., Pt. 4, 2012 Sess., pp. 1340–42, remarks of Representative Philip J. Miller; 55 H.R. Proc., Pt. 4, 2012 Sess., pp.
1375–76, remarks of Representative Patricia A. Dillon; Conn. Joint Standing Committee Hearings, Judiciary, Pt. 8, 2012
Sess., pp. 2557–59, remarks of Senator Martin M. Looney; Conn. Joint Standing Committee Hearings, Judiciary, Pt. 8,
2012 Sess., pp. 2514–16, 2523, remarks of Senator Donald E. Williams, Jr.; Conn. Joint Standing Committee Hearings,
Judiciary, Pt. 9, 2012 Sess., pp. 2690–92, remarks of Representative Charlie L. Stallworth.


51 See, e.g., 55 S. Proc., Pt. 2, 2012 Sess., pp. 593–94, remarks of Senator Eric D. Coleman; 55 S. Proc., Pt. 3, 2012
Sess., pp. 672–73, remarks of Senator Edward Meyer; 55 S. Proc., Pt. 3, 2012 Sess., p. 752, remarks of Senator Edwin
A. Gomes; 55 S. Proc., Pt. 3, 2012 Sess., p. 769, remarks of Senator Bob Duff; 55 S. Proc., Pt. 3, 2012 Sess., p. 772,
remarks of Senator Carlo Leone; 55 S. Proc., Pt. 3, 2012 Sess., pp. 781–82, remarks of Senator Edith Prague; 55 S.
Proc., Pt. 3, 2012 Sess., pp. 782–83, remarks of Senator Gayle Slossberg; 55 S. Proc., Pt. 3, 2012 Sess., pp. 801–803,
remarks of Senator Martin M. Looney; 55 S. Proc., Pt. 3, 2012 Sess., p. 812, remarks of Senator Donald E. Williams,
Jr.; 55 H.R. Proc., Pt. 3, 2012 Sess., p. 1002, remarks of Representative Gerald M. Fox III; 55 H.R. Proc., Pt. 4, 2012
Sess., pp. 1049–50, remarks of Representative Terry Backer; 55 H.R. Proc., Pt. 4, 2012 Sess., pp. 1090–91, remarks
of Representative Mary Mushinsky; 55 H.R. Proc., Pt. 4, 2012 Sess., pp. 1115–16, remarks of Representative John W.
Thompson; 55 H.R. Proc., Pt. 4, 2012 Sess., p. 1280, remarks of Representative Richard A. Smith; 55 H.R. Proc., Pt. 4,
2012 Sess., pp. 1291–94, remarks of Representative Auden C. Grogins; 55 H.R. Proc., Pt. 4, 2012 Sess., pp. 1314–15,
remarks of Representative Patricia B. Miller; Conn. Joint Standing Committee Hearings, Judiciary, Pt. 8, 2012 Sess., pp.
2514–15, remarks of Senator Williams; Conn. Joint Standing Committee Hearings, Judiciary, Pt. 9, 2012 Sess., p. 2690,
remarks of Representative Charlie L. Stallworth; see also 55 S. Proc., Pt. 3, 2012 Sess., pp. 792–93, remarks of Senator
Coleman (possibility of error is reason many legislators supported repeal).


52 See, e.g., 55 S. Proc., Pt. 2, 2012 Sess., p. 594, remarks of Senator Eric D. Coleman; 55 S. Proc., Pt. 3, 2012 Sess., p.
784, remarks of Senator Gayle Slossberg; 55 H.R. Proc., Pt. 4, 2012 Sess., p. 1376, remarks of Representative Patricia
A. Dillon; Conn. Joint Standing Committee Hearings, Judiciary, Pt. 8, 2012 Sess., pp. 2515–16, 2527, remarks of Senator
Donald E. Williams, Jr.; Conn. Joint Standing Committee Hearings, Judiciary, Pt. 8, 2012 Sess., p. 2622, remarks of
Senator Edwin A. Gomes; Conn. Joint Standing Committee Hearings, Judiciary, Pt. 9, 2012 Sess., p. 2691, remarks of
Representative Charlie L. Stallworth; Conn. Joint Standing Committee Hearings, Judiciary, Pt. 9, 2012 Sess., pp. 2843–
44, remarks of Representative Gary A. Holder–Winfield.


53 See, e.g., 55 S. Proc., Pt. 3, 2012 Sess., p. 745, remarks of Senator Terry B. Gerratana; id., at p. 751, remarks of Senator
Edwin A. Gomes; id., at p. 769, remarks of Senator Bob Duff; id., at pp. 772–73, remarks of Senator Carlo Leone; id., at
p. 790, remarks of Senator Joseph J. Crisco, Jr.; 55 H.R. Proc., Pt. 4, 2012 Sess., p. 1256, remarks of Representative
Michael L. Molgano; Conn. Joint Standing Committee Hearings, Judiciary, Pt. 8, 2012 Sess., pp. 2516, 2517, remarks
of Senator Donald E. Williams, Jr.; Conn. Joint Standing Committee Hearings, Judiciary, Pt. 8, 2012 Sess., p. 2517,
remarks of Senator Edward Meyer; Conn. Joint Standing Committee Hearings, Judiciary, Pt. 8, 2012 Sess., pp. 2629–
30, remarks of Representative Richard A. Smith.


54 See, e.g., 55 S. Proc., Pt. 3, 2012 Sess., p. 747, remarks of Senator Len Suzio (stating that all members would agree
that P.A. 12–5 concerns morality, not finances); id., at p. 757, remarks of Senator Paul R. Doyle (“I consider this a vote of
consci[ence] for all of us”); id., at p. 804, remarks of Senator John McKinney (“[t]his is in many ways a vote of conscience,
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a vote of where your moral compass leads you”); 55 H.R. Proc., Pt. 4, 2012 Sess., p. 1381, remarks of Representative
Lawrence F. Cafero, Jr. (prospective repeal implies that “it is no longer the policy of the [s]tate of Connecticut to take a
life”); see also 55 S. Proc., Pt. 2, 2012 Sess., p. 593, remarks of Senator Coleman (observing that capital punishment
is matter of principle for many legislators); 55 H.R. Proc., Pt. 4, 2012 Sess., p. 1385, remarks of Representative J.
Brendan Sharkey (debate is about profound moral and ethical questions). Importantly, although some opponents of P.A.
12–5 chided supporters for what the opponents characterized as the inconsistency of prospectively repealing capital
punishment while retaining it for those already on death row, they consistently characterized this dichotomy as a moral
inconsistency rather than a merely pragmatic decision. See, e.g., 55 S. Proc., Pt. 3, 2012 Sess., pp. 747–48, remarks
of Senator Suzio.


55 Ignoring Senator Kissel's explanation that members of the legislature have indicated over the course of many years their
moral opposition to the death penalty, Chief Justice Rogers queries “how Kissel could have known that.” Footnote 26
of Chief Justice Rogers' dissenting opinion. The relevant question, rather, is on what basis Chief Justice Rogers would
purport to know better than a twelve term senator and ranking member of the Judiciary Committee what lies in the hearts
and minds of his colleagues.


56 See 55 S. Proc., Pt. 2, 2012 Sess., pp. 583–84, remarks of Senator Carlo Leone; 55 H.R. Proc., Pt. 4, 2012 Sess., pp.
1373–74, remarks of Representative Juan R. Candelaria.


Chief Justice Rogers also takes out of context public testimony by Professor Kevin Barry, which she offers as evidence
that support for P.A. 12–5 was driven primarily by financial considerations. See footnote 19 of Chief Justice Rogers'
dissenting opinion; see also Conn. Joint Standing Committee Hearings, Judiciary, Pt. 9, 2012 Sess., pp. 2765–66. In
fact, in the quoted testimony, Barry is speaking about the decision of the New Mexico legislature to repeal that state's
death penalty on a prospective only basis. Id., at p. 2765. Specifically, Barry refers to evidence that New Mexico's
repeal was motivated in large part by that state's pending budget crisis. Id. Although Barry does propose that the state
might try to make a similar argument in Connecticut, he provides no support for the proposition that cost considerations
were of comparable importance for the legislators who supported P.A. 12–5. Indeed, his statements amount to little
more than a recommended litigation strategy for those who would seek to preserve the death penalty retroactively.


57 See, e.g., 55 S. Proc., Pt. 3, 2012 Sess., pp. 781–82, remarks of Senator Edith Prague (opposing capital punishment out
of moral concern that innocent not be wrongly executed, but favoring retroactivity out of respect for survivors of victims
of capital felonies committed before 2012); id., at p. 662, remarks of Senator Andrew W. Roraback (“I have long believed
that the [s]tate shouldn't be in the business of taking life. And as strongly as I believe that, I believe even more strongly
that the [s]tate shouldn't be in the business of breaking its commitment to victims of crime.”).


58 We do not share Chief Justice Rogers' conviction that those legislators who believed capital punishment to be indecent
or unjustified, and yet who held out for a prospective only repeal in order to honor the state's prior commitments to
the families of murder victims, are somehow illogical or “morally incoherent....” Footnote 22 of Chief Justice Rogers'
dissenting opinion. There are, no doubt, opponents of the death penalty whose principled opposition is so staunch and so
unyielding that they would not countenance its use under any circumstances. We are equally certain, however, that there
are people of good faith and clear mind who, although they have come to believe that, on balance, state sanctioned killing
is impermissibly excessive, or arbitrary, or subject to error, are not so stridently opposed that their opposition cannot yield
to countervailing moral commitments. Each day legislators no less than judges must balance conflicting moral principles
and commitments: between free expression and national security; between environmental conservation and the fruits of
economic development; between a right to life and a freedom of choice. Why Chief Justice Rogers believes that opposition
to the death penalty, alone among principled beliefs, must be uncompromising simply eludes us. See generally K. Barry,
“From Wolves, Lambs (Part I): The Eighth Amendment Case for Gradual Abolition of the Death Penalty,” 66 Fla. L.Rev.
313 (2014) (articulating principled defense of prospective only repeal of capital punishment on moral grounds).


59 See, e.g., 55 S. Proc., Pt. 3, 2012 Sess., p. 743, remarks of Senator Kissel; id., at pp. 748–49, remarks of Senator Len
Suzio; id., at pp. 795–96, remarks of Senator Leonard A. Fasano; 55 H.R. Proc., Pt. 4, 2012 Sess., pp. 1381–82, remarks
of Representative Lawrence F. Cafero, Jr.


60 See, e.g., 55 S. Proc., Pt. 3, 2012 Sess., pp. 795–96, remarks of Senator Leonard A. Fasano (many legal scholars believe
retroactive component of bill is unconstitutional); 55 H.R. Proc., Pt. 4, 2012 Sess., p. 1354, remarks of Representative
John W. Thompson (“it seems the consensus here that nobody on death row will now be executed”); Conn. Joint Standing
Committee Hearings, Judiciary, Pt. 8, 2012 Sess., p. 2485, remarks of Representative Al Adinolfi (numerous attorneys
believe that prospective repeal will render retroactive application unconstitutional); Conn. Joint Standing Committee
Hearings, Judiciary, Pt. 8, 2012 Sess., pp. 2507–2508, remarks of Representative Richard A. Smith (many legislators
are concerned that inmates on death row will be removed therefrom upon prospective repeal); Conn. Joint Standing
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Committee Hearings, Judiciary, Pt. 8, 2012 Sess., p. 2534, remarks of Representative Arthur J. O'Neill (“there seems to
be pretty much a consensus by both the prosecutor and the defense people here in Connecticut most familiar with death
penalty issues that that's going to be a very difficult hill for the prosecutors to climb in terms of defending the existing
sentences and that we should expect that if we repeal with so-called prospective only language, that as a practical matter,
no one will have the death penalty imposed [on] them in the state of Connecticut”); Conn. Joint Standing Committee
Hearings, Judiciary, Pt. 8, 2012 Sess., pp. 2549–50, remarks of Senator Kissel (“[e]very expert that I have asked ... has
stated that the evolving societal standards evinced by a change in the law form ... very solid grounds under the cruel
and unusual punishment portion of the constitution to support repeal of [the] death [penalty] for folks sitting on death row
when a prospective bill is passed”).


61 Kane's statements on the question are no less unambiguous than those of Senator Kissel; see text accompanying footnote
49 of this opinion; see also footnote 1 of this opinion; and Chief Justice Rogers' insistence that Kane expressed no opinion
on the matter is equally puzzling. See footnote 28 of Chief Justice Rogers' dissenting opinion.


62 It bears noting that senators rejected an amendment crafted to ensure that capital punishment would be retained for those
already on death row in the event that a court declared P.A. 12–5 unconstitutional. The proposed amendment provided
that, if a court were to conclude that a bifurcated, prospective only repeal of the death penalty was unconstitutional, the
repeal would be nullified, and the state's capital felony statutes would revert to their pre–2012 status. See 55 S. Proc.,
Pt. 3, 2012 Sess., pp. 652–53, 662–64, remarks of Senator Roraback; see also id., at p. 669 (vote on amendment).


We are perplexed by Chief Justice Rogers' suggestion that it is improper for us to conclude that some legislators,
in supporting a prospective only appeal, may have acted in part out of political motivations. That conclusion, Chief
Justice Rogers contends, violates what she refers to as the “constitutional principle that this court must presume that
the legislature has acted for legitimate reasons....” Text accompanying footnote 23 of Chief Justice Rogers' dissenting
opinion. We have no quarrel with this principle generally, but Chief Justice Rogers' reliance on it in the present
case is misplaced. First, there is nothing improper about a legislator acting on the basis of political considerations.
Moreover, Chief Justice Rogers' argument improperly conflates equal protection and eighth amendment principles.
As she asserts; see text accompanying footnote 93 of Chief Justice Rogers' dissenting opinion; when a statutory
classification is challenged on equal protection grounds, but the classification does not involve a fundamental right or
suspect class, such as race or national origin, it will be evaluated under the highly deferential “rational basis” standard
of review. (Internal quotation marks omitted.) Contractor's Supply of Waterbury, LLC v. Commissioner of Environmental
Protection, 283 Conn. 86, 93, 925 A.2d 1071 (2007). Under rational basis review, a statutory classification will be
upheld, as long as it is supported by some plausible legitimate rationale, regardless of whether the legislature actually
had that rationale in mind when enacting the legislation. See id. This unremarkable legal principle is, however, wholly
irrelevant to the question before us. Under the eighth amendment and the corresponding provisions of the state
constitution, the issue is not whether there is any legitimate justification for a statutory classification but, rather, what
a penal statute actually indicates about contemporary social mores. It is no more improper for a court to consider
the legislative calculations involved in the crafting of such a statute than in any other situation in which we look to
legislative history to help discern the meaning of a statute. See, e.g., Local No. 82, Furniture & Piano Moving, Furniture
Store Drivers, Helpers, Warehousemen & Packers v. Crowley, 467 U.S. 526, 542 n. 17, 104 S.Ct. 2557, 81 L.Ed.2d
457 (1984) ( “[t]he legislation contains more than its share of problems for judicial interpretation because ... many
sections contain calculated ambiguities or political compromises essential to secure a majority” [internal quotation
marks omitted] ); Kerrigan v. Commissioner of Public Health, supra, 289 Conn. at 205 n. 45, 957 A.2d 407 (concluding
“that the disclaimer set forth in [General Statutes] § 46a–81r [1] was a political compromise designed to assure persons
opposed to homosexual conduct of this state's unwillingness to approve or condone such conduct”); see also Griswold
Inn, Inc. v. State, 183 Conn. 552, 561–62, 441 A.2d 16 (1981) (court is not bound to accept most constitutionally
favorable interpretation of state action).


63 Among the many steps that the legislature could have taken in this regard include habeas corpus reform, the allocation of
additional resources for the purpose of expediting the lengthy appeals process for this state's capital cases, simplification
of our death penalty statutes, and streamlining the procedures applicable to capital cases.


64 See, e.g., Conn. Joint Standing Committee Hearings, Judiciary, Pt. 8, 2012 Sess., pp. 2594–95, remarks of Chief State's
Attorney Kane; Conn. Joint Standing Committee Hearings, Judiciary, Pt. 9, 2012 Sess., pp. 2741–42, remarks of Robert
Fromer.


65 Once again, Chief Justice Rogers begs the question in assuming that Governor Malloy's opposition to a retroactive repeal
precluded him from supporting P.A. 12–5 out of a sincere belief that the death penalty is a punishment unbecoming
a modern, enlightened state. In fact, Governor Malloy's signing statement, in which he makes it abundantly clear that
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his opposition to capital punishment is principled rather than pragmatic, notwithstanding his stated preference for a
prospective only repeal, offers perhaps the clearest and most powerful refutation of Chief Justice Rogers' interpretation
of P.A. 12–5. Nor would we join Chief Justice Rogers in labeling the governor's stated beliefs logically and morally
“incoherent.” Footnote 22 of Chief Justice Rogers' dissenting opinion. What is illogical, rather, is the assumption that
one cannot believe that something is indecent or unacceptable unless one is prepared to reject it categorically, under
every possible circumstance.


66 Death Penalty Information Center, “Death Sentences in the United States from 1977 by State and by Year,” available at
http://www.deathpenaltyinfo.org/death-sentences-united-states-1977-2008 (last visited July 27, 2015).


67 See Amnesty International, “Death Penalty Trends,” available at http://www.amnestyusa.org/our-work/issues/death-
penalty/us-death-penalty-facts/death-penalty-trend (last visited July 27, 2015).


68 Death Penalty Information Center, “States with and without the Death Penalty,” available at http://
www.deathpenaltyinfo.org/states-and-without-death-penalty (last visited July 27, 2015); see also Death Penalty
Information Center, “Crimes Punishable by the Death Penalty,” available at http://www.deathpenaltyinfo.org/crimes-
punishable-death-penalty#BJS (last visited July 27, 2015). Besides Connecticut (2012) and Nebraska (2015), the others
are New York (2007), New Jersey (2007), New Mexico (2009), Illinois (2011), and Maryland (2013). Death Penalty
Information Center, “States with and without the Death Penalty,” supra.


69 Death Penalty Information Center, “States with and without the Death Penalty,” available at http://
www.deathpenaltyinfo.org/states-and-without-death-penalty (last visited July 27, 2015).


70 Death Penalty Information Center, “Executions by Year Since 1976,” available at http://www.deathpenaltyinfo.org/
executions-year (last visited July 27, 2015).


71 Death Penalty Information Center, “Execution List 2014,” available at http://www.deathpenaltyinfo.org/execution-list-2014
(last visited July 27, 2015).


72 Death Penalty Information Center, “Death Sentences in the United States from 1977 by State and by Year,” available at
http://www.deathpenaltyinfo.org/death-sentences-united-states-1977-2008 (last visited July 27, 2015).


73 Death Penalty Information Center, “Death Sentences in the United States from 1977 by State and by Year,” available at
http://www.deathpenaltyinfo.org/death-sentences-united-states-1977-2008 (last visited July 27, 2015).


74 See “Gov. Jay Inslee Announces Capital Punishment Moratorium” (February 11, 2014), available at http://
www.governor.wa.gov/news-media/gov-jay-inslee-announces-capital-punishment-moratorium (last visited July 27,
2015).


75 A. Blinder, “Life Sentences for Last Four Facing Death in Maryland,” N.Y. Times, January 1, 2015, p. A12.


76 Death Penalty Information Center, “Number of Executions by State and Region Since 1976,” available at http://
www.deathpenaltyinfo.org/number-executions-state-and-region-1976 (last visited July 27, 2015).


77 Death Penalty Information Center, “Number of Executions by State and Region Since 1976,” available at http://
www.deathpenaltyinfo.org/number-executions-state-and-region-1976 (last visited July 27, 2015).


78 The thirteen states are Alabama, Arkansas, Florida, Georgia, Kentucky, Louisiana, Mississippi, Missouri, North Carolina,
South Carolina, Tennessee, Texas, and Virginia.


79 Death Penalty Information Center, “Number of Executions by State and Region Since 1976,” available at http://
www.deathpenaltyinfo.org/number-executions-state-and-region-1976 (last visited July 27, 2015).


80 Death Penalty Information Center, “Number of Executions by State and Region Since 1976,” available at http://
www.deathpenaltyinfo.org/number-executions-state-and-region-1976 (last visited July 27, 2015).


81 Death Penalty Information Center, “Number of Executions by State and Region Since 1976,” available at http://
www.deathpenaltyinfo.org/number-executions-state-and-region-1976 (last visited July 27, 2015).


82 Death Penalty Information Center, “Number of Executions by State and Region Since 1976,” available at http://
www.deathpenaltyinfo.org/number-executions-state-and-region-1976 (last visited July 27, 2015).


83 Death Penalty Information Center, “States with and without the Death Penalty,” available at http://
www.deathpenaltyinfo.org/states-and-without-death-penalty (last visited July 27, 2015).


84 Death Penalty Information Center, “New Hampshire,” available at http://deathpenaltyinfo.org/new-hampshire-1 (last
visited July 27, 2015).


85 Death Penalty Information Center, “New Hampshire,” available at http://deathpenaltyinfo.org/new-hampshire-1 (last
visited July 27, 2015). In May 2014, the New Hampshire House of Representatives approved a bill that would have
repealed the death penalty, but the New Hampshire Senate deadlocked. See Death Penalty Information Center, “News,”
available at http://deathpenaltyinfo.org/news/past/99/2014 (last visited July 27, 2015).
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86 Some scholars have gone so far as to suggest that these pronounced geographic disparities in the legality and use of
the death penalty may be more than mere happenstance. See C. Steiker & J. Steiker, supra, at pp. 28–29 (referencing
“broad scholarly literature ... point [ing] to the fact that executions are overwhelmingly confined to the South [and states
bordering the South], the very same jurisdictions that were last to abandon slavery and segregation, and that were most
resistant to the federal enforcement of civil rights norms”).


87 In Rizzo II, the defendant, Todd Rizzo, offered public opinion polling data for this court's consideration as another
purported source of evidence regarding contemporary standards of decency. See State v. Rizzo, supra, 303 Conn.
at 194–95, 31 A.3d 1094. Chief Justice Rogers, writing for the court in that case, properly rejected the relevance of
such information, “recogniz[ing] the weaknesses inherent in public opinion polls as objective measures of the popular
psyche....” Id., at 195, 31 A.3d 1094.


Now, in a stark about-face, Chief Justice Rogers criticizes the majority for not focusing on the question of whether a
majority of Connecticut citizens, as gauged by public opinion polls, currently believe that the death penalty is immoral.
She then proceeds to cite to various opinion polls, polls that demonstrate, at best, that a slim and shrinking majority of
Connecticut registered voters continue to support the death penalty. See Conn. Joint Standing Committee Hearings,
Judiciary, Pt. 8, 2012 Sess., p. 2623, remarks of Senator Edwin A. Gomes (reciting polling data and concluding
therefrom that “[t]he public [has] ... soured on the death penalty”).
Chief Justice Rogers simply ignores the fundamental principle that “[t]he right to be free [from] cruel and unusual
punishments, like the other guarantees of the Bill of Rights, may not be submitted to vote.... The very purpose of a [b]ill
of [r]ights was to withdraw certain subjects from the vicissitudes of political controversy, to place them beyond the reach
of majorities and officials and to establish them as legal principles to be applied by the courts.” (Internal quotation marks
omitted.) Furman v. Georgia, supra, 408 U.S. at 268–69, 92 S.Ct. 2726 (Brennan, J., concurring). “The [f]ramers were
well acquainted with the danger of subjecting the determination of the rights of one person to the tyranny of shifting
majorities.” (Internal quotation marks omitted.) Immigration & Naturalization Service v. Chadha, 462 U.S. 919, 961, 103
S.Ct. 2764, 77 L.Ed.2d 317 (1983) (Powell, J., concurring in the judgment). That same principle animates article first
of the constitution of Connecticut. It never has been the practice of this court to define the scope of our fundamental
liberties according to a “popularity contest,” and we will not begin to do so now. See Volusia County Kennel Club, Inc.
v. Haggard, 73 So.2d 884, 898 (Fla.) (“If popularity contests ever become the criteria for determining the validity of
law, the uncontrolled will of the mob will become the substitute for constitutional government. It seems superfluous to
say that a poll to ascertain public opinion should never be the necessary prerequisite to a judicial opinion under our
constitutional system for the administration of [j]ustice.”), cert. denied sub nom. Lane v. Volusia County Kennel Club,
Inc., 348 U.S. 865, 75 S.Ct. 87, 99 L.Ed. 681 (1954); Gillis v. Yount, 748 S.W.2d 357, 369 (Ky.1988) (Leibson, J.,
concurring) (“[c]onstitutional validity is not decided by a popularity contest”).


88 As we have recognized, society's standards of decency need not always evolve in the same direction. We express
no opinion as to the circumstances under which a reviewing court might conclude, on the basis of a revision to our
state's capital felony statutes or other change in these indicia, that capital punishment again comports with Connecticut's
standards of decency and, therefore, passes constitutional muster. See Fleming v. Zant, supra, 259 Ga. at 690, 386
S.E.2d 339 (conclusion that prospective repeal of death penalty as to mentally disabled offenders rendered execution of
such individuals impermissibly cruel and unusual punishment did not amount to “per se” prohibition).


89 In her dissenting opinion, Chief Justice Rogers accuses the majority of, among other things, cherry picking its sources,
improperly advocating for certain political agendas, imposing its personal moral beliefs and policy preferences on the
people of Connecticut, disregarding this court's precedents, and usurping the legislature's power. If Chief Justice Rogers
truly believes that we have arrived at this conclusion by “relying solely on [our] own views” about capital punishment;
footnote 33 of Chief Justice Rogers' dissenting opinion; and merely because “it offends [our own] subjective sense of
morality,” it is only because she herself has refused either to consider or to recognize the import of the words of our
elected officials, the actions of our jurors and prosecutors, the story of our history, the path trodden by our sister states,
and the overwhelming evidence that our society no longer considers the death penalty to be necessary or appropriate.
In any event, we do not question the sincerity or good faith of Chief Justice Rogers' views, and we find it unfortunate
that she deems it necessary to question ours. Although it should go without saying, we feel compelled to emphasize that
we, no less than the dissenting justices, have decided this case on the basis of our understanding of and dedication to
the governing legal principles, and our decision should in no way be taken as an indication of our personal views with
respect to the morality of capital punishment.


90 There is presumably some de minimus incapacitative value to the death penalty in that one in prison for life may still
escape or offend against other inmates and prison staff.
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91 Public Act 12–5 simultaneously abolished the death penalty for all crimes committed on or after April 25, 2012, while
preserving it for identical crimes committed prior to that date. The act contains no statement of policy or underlying findings
purporting to explain the rationale therefor.


92 As authority for this theory, Chief Justice Rogers relies on public statements made by Professor Barry, as well as a brief,
conclusory citation to People v. Floyd, 31 Cal.4th 179, 191, 72 P.3d 820, 1 Cal.Rptr.3d 885 (2003). There is no indication
what empirical evidence, if any, supports this novel theory of deterrence.


93 See, e.g., I. Ehrlich, “The Deterrent Effect of Capital Punishment: A Question of Life and Death,” 65 Am. Econ. Rev. 397,
397–98 (1975); M. Frakes & M. Harding, “The Deterrent Effect of Death Penalty Eligibility: Evidence from the Adoption
of Child Murder Eligibility Factors,” 11 Am. L. & Econ. Rev. 451, 494–95 (2009); C. Sunstein & A. Vermeule, “Is Capital
Punishment Morally Required? Acts, Omissions, and Life–Life Tradeoffs,” 58 Stan. L.Rev. 703, 706 (2005).


94 See generally J. Donohue & J. Wolfers, “Uses and Abuses of Empirical Evidence in the Death Penalty Debate,” 58
Stan. L.Rev. 791 (2005) (questioning reliability of existing data on deterrence); J. Fagan, “Death and Deterrence Redux:
Science, Law and Causal Reasoning on Capital Punishment,” 4 Ohio St. J.Crim. L. 255 (2006) (concluding that there is
no reliable evidence of deterrence and that studies demonstrating deterrent effect are fraught with error); M. Radelet &
T. Lacock, “Do Executions Lower Homicide Rates?: The Views of Leading Criminologists,” 99 J.Crim. L. & Criminology
489 (2009) (overwhelming consensus among criminologists is that death penalty does not add any significant deterrent
effect above that of long-term imprisonment).


95 See Death Penalty Information Center, “Execution List 2014,” available at http://www.deathpenaltyinfo.org/execution-
list-2014 (last visited July 27, 2015); see also B. Newton, supra, 13 J.App. Prac. & Process at 42 (average time from
sentencing to execution is close to twenty years when postappeal resentencings are taken into account).


96 To the extent that the dissenting justices contend that such delays are constitutionally irrelevant because they are the fault
of criminal defendants, who improperly delay their executions by filing frivolous appeals and post-conviction challenges,
we cannot agree. As Justice Breyer explained in his dissenting opinion in Glossip v. Gross, supra, 135 S.Ct. at 2726,
between 1973 and 1995, state and federal courts found errors in more than two thirds of the capital cases that they
reviewed. Id., at 2771 (Breyer, J., dissenting). Delays, then, are indispensable if the ultimate punishment is to be reliably
applied, and, if the constitution did not mandate such close scrutiny, the execution of innocent persons would inevitably
result. See id., at 2771–72 (Breyer, J., dissenting); see also Kyles v. Whitley, 514 U.S. 419, 422, 115 S.Ct. 1555, 131
L.Ed.2d 490 (1995) (“[o]ur duty to search for constitutional error with painstaking care is never more exacting than it is
in a capital case” [internal quotation marks omitted] ).


97 See Conn. Joint Standing Committee Hearings, Judiciary, Pt. 9, 2012 Sess., p. 2783, remarks of Representative Arthur
J. O'Neill (“the record here was replete with the proponents of getting rid of capital punishment saying it has no deterrent
effect”); see also 55 S. Proc., Pt. 2, 2012 Sess., p. 595, remarks of Senator Coleman; 55 S. Proc., Pt. 3, 2012 Sess., p. 670,
remarks of Senator Edward Meyer; 55 S. Proc., Pt. 3, 2012 Sess., pp. 764–65, remarks of Senator Steve Cassano; 55 S.
Proc., Pt. 3, 2012 Sess., p. 769, remarks of Senator Bob Duff; 55 S. Proc., Pt. 3, 2012 Sess., p. 775, remarks of Senator
Anthony J. Musto; 55 S. Proc., Pt. 3, 2012 Sess., p. 783, remarks of Senator Gayle Slossberg; 55 S. Proc., Pt. 3, 2012
Sess., p. 813, remarks of Senator Donald E. Williams, Jr.; Conn. Joint Standing Committee Hearings, Judiciary, Pt. 8,
2012 Sess., p. 2515, remarks of Senator Williams; Conn. Joint Standing Committee Hearings, Judiciary, Pt. 8, 2012 Sess.,
p. 2546, remarks of Senator Martin M. Looney; Conn. Joint Standing Committee Hearings, Judiciary, Pt. 8, 2012 Sess.,
p. 2622, remarks of Senator Edwin A. Gomes; Conn. Joint Standing Committee Hearings, Judiciary, Pt. 8, 2012 Sess.,
pp. 2660–61, remarks of Hartford Police Chief Daryl K. Roberts; Conn. Joint Standing Committee Hearings, Judiciary, Pt.
9, 2012 Sess., p. 2687, remarks of Professor Khalilah Brown Dean; Conn. Joint Standing Committee Hearings, Judiciary,
Pt. 9, 2012 Sess., p. 2825, remarks of Representative Gary A. Holder–Winfield.


98 Although concededly somewhat anecdotal, it bears mention that the one execution that was carried out in Connecticut
over the past fifty years does not appear to have had any beneficial impact on the state's murder rate. In fact, the
opposite may be true. In the three years prior to Ross' 2005 execution, an average of 102 murders were committed
annually in Connecticut, a figure that is actually inflated by virtue of the inclusion of sixteen deaths resulting from a
single nursing home arson. Crimes Analysis Unit, Department of Emergency Services & Public Protection, “Crime in
Connecticut: January–December 2011” (2013) p. 11, available at http://www.dpsdata.ct.gov/dps/ucr/data/2011/Crime%
20In% 20Connecticut% 20-COMPLETE% 202011.pdf (last visited July 27, 2015). By contrast, from 2006 through 2008,
an average of 124 murders were committed per annum; id.; a 22 percent increase.


We also note that murder rates actually fell in the wake of the mid–2012 abolition of the death penalty.
The number of reported murders in the state's largest urban areas fell by more than 33 percent in the
first half of 2013, as compared to the first half of 2012. See Federal Bureau of Investigation, “Crime in
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the United States 2013: January–June Preliminary Semiannual Uniform Crime Report,” Table 4, available
at http://www.fbi.gov/about-us/cjis/ucr/crime-in-the-u.s/2013/preliminary-semiannual-uniform-crime-report-january-
june-2013/tables/table-4-cuts/
table_4_offenses_reported_to_law_enforcement_by_state_colorado_through_idaho_2013.xls (last visited July
27, 2015). In fact, the most recent available statewide statistics indicate that the
rates of every major category of violent crime declined from 2012 to 2013. See
Federal Bureau of Investigation, “Crime in the United States 2013,” Table 4, available
at http://www.fbi.gov/about-us/cjis/ucr/crime-in-the-u.s/2013/crime-in-the-u.s.2013/tables/4tabledatadecoverviewpdf/
table_4_crime_in_the_united_states_by_region_geographic_division_and_state_2012-2013.xls (last visited July 27,
2015).


99 See, e.g., Conn. Joint Standing Committee Hearings, Judiciary, Pt. 8, 2012 Sess., pp. 2664–66, remarks of Anne Stone;
Conn. Joint Standing Committee Hearings, Judiciary, Pt. 9, 2012 Sess., pp. 2835–37, remarks of Dawn Mancarella;
Conn. Joint Standing Committee Hearings, Judiciary, Pt. 9, 2012 Sess., pp. 2845–47, remarks of Gail Canzano; Conn.
Joint Standing Committee Hearings, Judiciary, Pt. 9, 2012 Sess., pp. 2861–63, remarks of Walter H. Everett; Conn.
Joint Standing Committee Hearings, Judiciary, Pt. 9, 2012 Sess., pp. 2865–66, remarks of Victoria Coward; Conn. Joint
Standing Committee Hearings, Judiciary, Pt. 9, 2012 Sess., pp. 2867–69, remarks of Jane Caron.


100 See Governor's Statement, supra (“I [have seen] people wrongly accused or mistakenly identified”); footnote 51 of this
opinion and accompanying text.


101 It is perfectly reasonable to believe, however, that more than a few innocent defendants have been executed throughout
our state's history. See, e.g., W. Holdsworth, supra, at p. 519 (as many as eleven people were hanged as witches in
seventeenth century Connecticut).


102 We note that P.A. 12–5 does not prevent the state from seeking the death penalty for any future defendant who is
accused of having committed a capital felony prior to April 25, 2012, and one defendant, Richard Roszkowski, was in
fact sentenced to death in May, 2014; A. Griffin, “New Death Sentence,” Hartford Courant, May 23, 2014, pp. A1, A5;
approximately two years after the enactment of P.A. 12–5.


103 In Ross, we adopted these principles under the due process clauses of the state constitution. See State v. Ross, supra,
230 Conn. at 252, 646 A.2d 1318 (principles articulated by United States Supreme Court “require, as a constitutional
minimum, that a death penalty statute, on the one hand, must channel the discretion of the sentencing judge or jury
so as to [ensure] that the death penalty is being imposed consistently and reliably and, on the other hand, must permit
the sentencing judge or jury to consider, as a mitigating factor, any aspect of the individual defendant's character or
record as well as the circumstances of the particular offense”); see also State v. Rizzo, supra, 266 Conn. at 227, 833
A.2d 363 (same).


104 Justice Norcott has long expressed his profound concern that, “[a]s long as racial prejudice is a factor in our lives, and it
is an undeniable factor in every facet of American life, there can be no place for a capital penalty in our society.” State
v. Webb, supra, 238 Conn. at 570, 680 A.2d 147 (Norcott, J., dissenting); see also State v. Cobb, supra, 251 Conn. at
545–46, 743 A.2d 1 (Norcott, J., dissenting) (“I am convinced that the arbitrariness inherent in the sentencer's discretion
is intensified by the issue of race”). In their concurring opinion, Justices Norcott and McDonald refer to what now appears
to be strong evidence demonstrating that impermissible racial and ethnic disparities have, in fact, permeated this state's
capital sentencing scheme. We decline to address or resolve such claims, however, because they are not before us at
this time.


105 We fail to discern the contradiction that Chief Justice Rogers apparently sees in recognizing that the citizens of
Connecticut, as a people, have traditionally been at the forefront in adopting a more modern and humane system of
criminal justice; see part I B of this opinion; while at the same time acknowledging that the decisions of individual jurors
and prosecutors may at times be tainted by the same sorts of subconscious biases and prejudices with which all of us
wrestle. Cf. United States v. Mulkis, 39 F.2d 664, 664 (W.D.Wn.1930) (“surely there is not a righteous man [on] earth
that doeth good and sinneth not” [internal quotation marks omitted] ).


106 See J. Donohue, “Capital Punishment in Connecticut, 1973–2007: A Comprehensive Evaluation from
4686 Murders to One Execution,” pp. 130–31, 143, available at http://works.bepress.com/cgi/viewcontent.cgi?
article=1095&context=john_donohue (last visited July 27, 2015).


107 Once again, these concerns were at the forefront for the legislators who supported P.A. 12–5; see footnote 50 of this
opinion and accompanying text; and for Governor Malloy when he signed the act. See Governor's Statement, supra (“In
the trenches of a criminal courtroom, I learned firsthand that our system of justice is very imperfect. While it's a good
system designed with the highest ideals of our democratic society in mind, like most of human experience, it is subject
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to the fallibility of those who participate in it. I saw people who were poorly served by their counsel. I saw people wrongly
accused or mistakenly identified. I saw discrimination. In bearing witness to those things, I came to believe that doing
away with the death penalty was the only way to ensure it would not be unfairly imposed.”).


108 Legislators who supported P.A. 12–5 and those who opposed it agreed that public outrage at the perpetrators in the
Cheshire case in particular was a primary reason the act was drafted to retain the death penalty retroactively. See, e.g.,
55 S. Proc., Pt. 2, 2012 Sess., p. 539, remarks of Senator Kissel (“there's no political will to abolish the death penalty
because of those two”); 55 S. Proc., Pt. 3, 2012 Sess., p. 675, remarks of Senator Toni Boucher (“the Petit family ...
is behind the whole rational[e] for making this prospective”); 55 S. Proc., Pt. 3, 2012 Sess., p. 743, remarks of Senator
Kissel (“Hayes and ... Komisarjevsky ... [are] why it's almost impossible to get a bill through this [l]egislature right now that
would repeal the death penalty across the board”); 55 S. Proc., Pt. 3, 2012 Sess., p. 746, remarks of Senator Len Suzio
(“some members actually changed their vote only a year ago in response to the horrible [Petit] tragedy”); 55 S. Proc., Pt.
3, 2012 Sess., p. 781, remarks of Senator Edith Prague (opposed repeal out of respect for William Petit); 55 H.R. Proc.,
Pt. 3, 2012 Sess., p. 1043, remarks of Representative Lawrence F. Cafero, Jr. (“It is no secret that what is weighing over
all of us is the Petit murders.... In fact, it was widely reported that one of the reasons this General Assembly didn't take this
bill up earlier was because of the freshness of those awful crimes.”); 55 H.R. Proc., Pt. 4, 2012 Sess., p. 1063, remarks
of Representative Al Adinolfi (“many people in this room ... have changed ... their vote to abolish the death penalty rather
than vote against abolishing the death penalty based on [those] ... who are on death row being executed, especially,
Komisarjevsky and Hayes”); 55 H.R. Proc., Pt. 4, 2012 Sess., p. 1209, remarks of Representative Themis Klarides (“[I]f
anyone deserves the death penalty, those two guys deserve the death penalty because what they did [was] so bad. We
don't really support it for anybody else going forward [however]....”); 55 H.R. Proc., Pt. 4, 2012 Sess., p. 1305, remarks
of Representative Ernest Hewett (addressing “members who are voting for a prospective bill so they can make sure that
Hayes and Komisarjevsky get the death penalty”); 55 H.R. Proc., Pt. 4, 2012 Sess., p. 1317, remarks of Representative
Lile R. Gibbons (“[i]n the wake of the terrible Petit murders, it's very hard for any of us to want to vote to repeal the death
penalty”); 55 H.R. Proc., Pt. 4, 2012 Sess., p. 1337, remarks of Representative Robert C. Sampson (“We've talked a
lot tonight about the murders in Cheshire. The two people—the two men that committed those acts of violence are not
men at all. They are animals. And I don't want to let them off the hook....”); 55 H.R. Proc., Pt. 4, 2012 Sess., p. 1383,
remarks of Representative Lawrence F. Cafero, Jr. (“in many respects it's because of [Hayes and Komisarjevsky] that we
have the bill that we have before us”); Conn. Joint Standing Committee Hearings, Judiciary, Pt. 8, 2012 Sess., p. 2544,
remarks of Senator Martin M. Looney (legislature deferred consideration of repeal in 2011 due to Cheshire case).


By contrast, every legislator whom Chief Justice Rogers cites as having been equally committed to executing the other
residents of death row voted against P.A. 12–5, and would have retained the death penalty both retroactively and
prospectively. Their principled views, while no less deserving of respect, are simply not relevant to the question before
us: whether those legislators who voted to abolish capital punishment only on the condition that it be retained for those
already occupying death row did so out of a principled belief in the appropriateness of the death penalty or, rather, to
satisfy a public or private call for vengeance against the perpetrators in the Cheshire case.


109 B. Connors, “Prague: ‘Hang the Animal By His ...’,” NBC Connecticut (May 12, 2011), quoting Senator Edith
Prague, available at http://www.nbcconnecticut.com/news/local/Prague-Hang-the-Animal-by-His-121670559.html (last
visited July 27, 2015).


110 Because we conclude both that the continued imposition of the death penalty in Connecticut following the enactment of
P.A. 12–5 offends contemporary standards of decency and that it fails to satisfy any legitimate penological objective, we
need not determine whether it has come to be so rarely imposed that it also violates the state constitutional prohibition
on unusual punishment. As we discussed; see footnote 16 of this opinion; the United States Supreme Court has at times
suggested that the eighth amendment may contain an independent prohibition against punishments that are unusual,
even if they are not cruel. Recent scholarship supports this interpretation and suggests that, especially in light of the
enactment of P.A. 12–5, the death penalty in Connecticut has become impermissibly unusual. See R. Casale & J. Katz,
“Would Executing Death–Sentenced Prisoners after the Repeal of the Death Penalty Be Unusually Cruel under the Eighth
Amendment?,” 86 Conn. B.J. 329, 341, 344–45 (2012). For example, Professor John F. Stinneford has observed that,
under the original meaning of unusual punishment, “when a traditional [common-law] punishment falls completely out of
usage, it loses the presumption of validity that comes with being usual,” and attempts to reintroduce it would be met with
as much or more scrutiny as entirely novel punishments. J. Stinneford, “The Original Meaning of ‘Unusual’: The Eighth
Amendment as a Bar to Cruel Innovation,” 102 Nw. U.L.Rev. 1739, 1746, 1813 (2008). This reflects the principle that,
“[a]s courts decide cases year after year and century after century, impractical and unjust legal practices fall away like
dross, while practical and just ones survive”; J. Stinneford, supra, at 1775; and may apply with equal force to punishments
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eliminated by legislative reform. See id., at 1814. This interpretation of the constitutional ban on unusual punishment also
is consistent with Connecticut common law in the years leading up to the adoption of the 1818 constitution. See, e.g.,
State v. Smith, supra, 5 Day (Conn.) at 178–79 (reviewing claim that punishment was new or “novel, without precedent”);
L. Goodheart, supra, at pp. 68, 76–77 (in 1808, legislature voted to commute death sentence of Clarissa Ockry, who
otherwise would have been first woman executed in Connecticut for infanticide since 1753).


111 Although Justice Zarella contends otherwise, we disagree for the reasons stated in this opinion.


112 Although it might have been helpful for the defendant himself to review the additional historical information that has come
to light over the past several years, his failure to do so does not preclude our consideration of information revealed from
our own independent research. See part IV A 3 of this opinion.


113 See part IV C of this opinion.


114 To respond that appellate courts simply should refuse to consider or address any questions of legislative fact that have
not already been fully vetted by the parties at the trial level is to miss the point. When a court considers a legislative fact,
it typically is because that fact is central to a question of policy the necessary determination of which will broadly impact
persons who are not parties to the immediate dispute. To turn a blind eye to relevant and well established scientific or
sociological knowledge that the parties may have overlooked or decided to leave unearthed, whether for strategic or
financial reasons, would unjustly and unwisely subject the public at large to the results of an ill-informed decision.


115 Of course, if the citizens of Connecticut wish to reinstate the death penalty, they may always amend the state constitution,
as the citizens of California and Massachusetts did, to clarify that the punishment is and will remain constitutional
notwithstanding any evolution in the state's standards of decency.


116 See footnote 89 of this opinion.


1 See part II B of this concurring opinion.


2 It is well established that this court may take notice of statistical reports compiled pursuant to legislative mandate. See
Luurtsema v. Commissioner of Correction, 299 Conn. 740, 769 n. 28, 12 A.3d 817 (2011); Sheff v. O'Neill, 238 Conn.
1, 38 n. 42, 678 A.2d 1267 (1996).


3 Given the context of the question to which Kane was responding, Chief Justice Rogers' suggestion that Kane was referring
not to disparities in capital punishment, but only in the general prison population, is patently implausible. If that was all
Kane intended to say, his response would have been a complete non sequitur to the question posed. It is true, however,
that Kane rejected the contention that these disparities are the result of systemic racial bias on the part of prosecutors
or juries. See Conn. Joint Standing Committee Hearings, supra, at p. 2652.


4 See, e.g., 55 S. Proc., Pt. 3, 2012 Sess., pp. 812–13, remarks of Senator Donald E. Williams; Conn. Joint Standing
Committee Hearings, Judiciary, Pt. 9, 2012 Sess., p. 2687, remarks of Khalilah Brown Dean, associate professor of
political science; Conn. Joint Standing Committee Hearings, Judiciary, Pt. 9, 2012 Sess., p. 2791, remarks of John J.
Donohue III, professor of law; Conn. Joint Standing Committee Hearings, Judiciary, Pt. 9, 2012 Sess., p. 2691, remarks
of Representative Charlie L. Stallworth.


5 A meta-analysis is a study that reviews all of the available primary research that has been conducted on a subject and
evaluates the aggregated findings. See part II A of this concurring opinion.


6 See, e.g., 55 S. Proc., Pt. 3, 2012 Sess., pp. 750–51, remarks of Senator Edwin A. Gomes; id., at p. 813, remarks
of Senator Donald E. Williams; Conn. Joint Standing Committee Hearings, Judiciary, Pt. 8, 2012 Sess., pp. 2649–55,
remarks of Representative Bruce V. Morris; Conn. Joint Standing Committee Hearings, Judiciary, Pt. 8, 2012 Sess., p.
2516, remarks of Senator Williams; Conn. Joint Standing Committee Hearings, Judiciary, Pt. 9, 2012 Sess., p. 2691,
remarks of Representative Charlie L. Stallworth.


7 Because the 141 capital felonies charged in Connecticut since 1973 far exceeds the number of death sentences imposed,
the former provides a more reliable basis for measuring any systemic racial disparities in the state's capital punishment
system. See J. Donohue, supra, 11 J. Empirical Legal Stud. at 651.


8 Scott v. Sanford, 60 U.S. (19 How.) 393, 15 L.Ed. 691 (1857).


9 Korematsu v. United States, 323 U.S. 214, 65 S.Ct. 193, 89 L.Ed. 194 (1944).


10 Plessy v. Ferguson, 163 U.S. 537, 16 S.Ct. 1138, 41 L.Ed. 256 (1896).


11 State v. Rizzo, 266 Conn. 171, 226, 833 A.2d 363 (2003); see also California v. Ramos, 463 U.S. 992, 998–99, 103 S.Ct.
3446, 77 L.Ed.2d 1171 (1983) (“the qualitative difference of death from all other punishments requires a correspondingly
greater degree of scrutiny of the capital sentencing determination”); State v. Rizzo, supra, at 226, 833 A.2d 363 (“[d]eath,
in its finality, differs more from life imprisonment than a 100–year prison term differs from one of only a year or two” [internal
quotation marks omitted] ); District Attorney v. Watson, supra, 381 Mass. at 670, 411 N.E.2d 1274 (“[w]hile other forms
of punishment may also be arbitrary in some measure, the death penalty requires special scrutiny for constitutionality”).
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12 Numerous courts and commentators have recognized that the improper exercise of discretion by government officials
tasked with investigating, charging, plea bargaining, and prosecuting crimes is no less offensive to the constitution than
discrimination by judges or juries at the fact-finding and sentencing stages of the criminal justice process. See, e.g.,
State v. Cobb, supra, 234 Conn. at 781, 663 A.2d 948 (Berdon, J., dissenting); see also District Attorney v. Watson,
supra, 381 Mass. at 667–68, 411 N.E.2d 1274 (noting that most life or death decisions in capital punishment process
are made prior to trial).


13 We find noteworthy the fact that the coders whom Donohue employed to objectively assess the egregiousness of the
205 death eligible crimes committed in Connecticut since 1973 determined that 117, or 60 percent, of the offenders who
were not sentenced to death committed crimes that were as egregious or more egregious than the crime committed by
the defendant. See J. Donohue, supra, 11 J. Empirical Legal Stud. at 679. Coders ranked the defendant's crime as the
least egregious of those committed by our state's death row inmates. See id.


1 The eighth amendment to the United States constitution provides: “Excessive bail shall not be required, nor excessive
fines imposed, nor cruel and unusual punishments inflicted.” The cruel and unusual punishments clause of the eighth
amendment is made applicable to the states through the due process clause of the fourteenth amendment to the United
States constitution. See State v. Taylor G., 315 Conn. 734, 737 n. 4, 110 A.3d 338 (2015).


Article first, § 8, of the constitution of Connecticut provides in relevant part that in all criminal prosecutions: “No person
shall ... be deprived of life, liberty or property without due process of law....” Article first, § 9, of the constitution of
Connecticut provides in relevant part: “No person shall be ... punished, except in cases clearly warranted by law.” This
court has previously held that these provisions of our state constitution “impliedly prohibit punishment that is cruel and
unusual.” State v. Rizzo, 303 Conn. 71, 130 n. 52, 31 A.3d 1094 (2011), cert. denied, ––– U.S. ––––, 133 S.Ct. 133,
184 L.Ed.2d 64 (2012); see also State v. Ross, 230 Conn. 183, 246–47, 646 A.2d 1318 (1994), cert. denied, 513 U.S.
1165, 115 S.Ct. 1133, 130 L.Ed.2d 1095 (1995).


2 Connecticut has previously acted ahead of the United States Supreme Court and other states in this nation in prohibiting
the execution of mentally handicapped individuals; see Public Acts 2001, No. 01–151, § 2; minors; see Public Acts 1973,
No. 73–137, § 4(f); and perpetrators of nonhomicide offenses. See Public Act 73–137, § 3; Public Acts 2001, No. 01–
151, § 3; see also State v. Rizzo, 303 Conn. 71, 189, 31 A.3d 1094 (2011) (noting that Connecticut had acted to ban
these practices ahead of United States Supreme Court, and stating, “over time, the national landscape has become more
closely aligned with Connecticut”), cert. denied, ––– U.S. ––––, 133 S.Ct. 133, 184 L.Ed.2d 64 (2012).


3 I note that neither the majority nor the dissents in Atkins focused their analysis on the legislative history of the repeal
statutes referenced therein. See Atkins v. Virginia, supra, 536 U.S. at 313–17, 122 S.Ct. 2242; id., at 321–23, 122 S.Ct.
2242 (Rehnquist, C.J., dissenting); id., at 342–45, 122 S.Ct. 2242 (Scalia, J., dissenting). Thus, it appears that when
examining whether a national consensus against a particular sentencing practice has emerged for eighth amendment
purposes, the relevant inquiry does not appear to focus on why a statute repealing a particular sentencing practice
was passed, but whether such legislation was passed at all. Further, the fact that the issue in Atkins was whether it
was considered cruel and unusual to sentence a particular subset of criminal defendants who were less culpable than
a typical capital defendant does not affect the relevance of that analysis to the present case. The majority in Atkins
provided courts with a rosetta stone for use in deciphering whether a national consensus exists against a particular
sentencing practice—whatever it may be. Using Atkins and its sister cases as an indicator of the sources that the United
States Supreme Court has looked to when it has sought to determine whether a national consensus against a particular
sentencing practice exists is entirely relevant to the present case. In this respect, the present case is indistinguishable
from Atkins. In Atkins, it was no mere oversight or accident that the majority's approach to determining the existence
of a national consensus differed from the approach adopted in Justice Scalia's dissent. Indeed, Justice Scalia spent
paragraphs castigating the majority in Atkins for its approach, some of which I quote here: “The [c]ourt pays lipservice to
these precedents as it miraculously extracts a ‘national consensus' forbidding execution of the mentally retarded ... from
the fact that [eighteen] [s]tates—less than half (47 [percent] ) of the [thirty-eight] [s]tates that permit capital punishment
(for whom the issue exists)—have very recently enacted legislation barring execution of the mentally retarded. Even that
47 [percent] figure is a distorted one. If one is to say, as the [c]ourt does today, that all executions of the mentally retarded
are so morally repugnant as to violate our national ‘standards of decency,’ surely the ‘consensus' it points to must be one
that has set its righteous face against all such executions. Not [eighteen] [s]tates, but only [seven]—18 [percent] of death
penalty jurisdictions—have legislation of that scope. Eleven of those that the [c]ourt counts enacted statutes prohibiting
execution of mentally retarded defendants convicted after, or convicted of crimes committed after, the effective date of the
legislation; those already on death row, or consigned there before the statute's effective date, or even (in those [s]tates
using the date of the crime as the criterion of retroactivity) tried in the future for murders committed many years ago,
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could be put to death. That is not a statement of absolute moral repugnance, but one of current preference between
two tolerable approaches. Two of these [s]tates permit execution of the mentally retarded in other situations as well:
Kansas apparently permits execution of all except the severely mentally retarded; New York permits execution of the
mentally retarded who commit murder in a correctional facility.” (Citation omitted; emphasis altered; footnotes omitted.)
Id., at 342–43, 122 S.Ct. 2242.


Six justices read those words by Justice Scalia and disagreed, finding that a national consensus against the sentencing
practice at issue in Atkins and making that conclusion in part because of those states that had instituted prospective
only repeals. An examination of subsequent cases decided by the United States Supreme Court on similar issues
only serves to reinforce this point. See, e.g., Graham v. Florida, supra, 560 U.S. at 62–63, 130 S.Ct. 2011 (examining
legislation to determine whether national consensus against sentencing practice exists, no indication that whether
repeal is prospective or total is relevant to analysis).


4 See generally Death Penalty Information Center, “Executions in the U.S. 1608–2002: The ESPY File, Executions
by State,” available at http://www.deathpenaltyinfo.org/documents/ESPYstate.pdf (last visited August 10, 2015);
Death Penalty Information Center, “States With and Without the Death Penalty,” (2015), available at http://
www.deathpenaltyinfo.org/states-and-without-death-penalty (last visited August 10, 2015); footnotes 16 through 28 of
this opinion.


5 See 1957 Hw. Sess. Laws 314; 2010 Ill. Laws 7778; 1965 Iowa Acts 827; 1887 Me. Laws 104; 2013 Md. Laws 2298;
1911 Minn. Laws 572; 2007 N.J. Laws 1427; 2009 N.M. Laws 141; 1965 Vt. Acts & Resolves 28; 1853 Wis. Sess. Laws
100; Death Penalty Information Center, “Michigan,” (2015), available at http://www.deathpenaltyinfo.org/michigan–0 (last
visited August 10, 2015).


6 New Mexico prospectively repealed the death penalty for crimes committed on or after July 1, 2009. See 2009 N.M.
Laws 141. Governor Bill Richardson declined to commute the death sentences of the two prerepeal defendants. The
New Mexico Supreme Court also allowed a death penalty trial for another defendant charged with a capital felony to go
forward after the prospective repeal took effect, but that court specifically acknowledged that its decision had not reached
the issue of the legality of the prospective repeal: “With regard to the issue addressed in briefing and in argument but
not raised in the [p]etition, whether [the prospective repeal of the death penalty] prohibits the imposition of the death
penalty in this case as a matter of law because [the defendant] was not sentenced prior to the effective date of [the
repeal], this [c]ourt determines it inappropriate to decide the issue in this writ proceeding and expressly does not do
so....” (Emphasis added.) Astorga v. Candelaria, Supreme Court of New Mexico, Docket No. 33, 152 (September 1,
2011). Notably, however, the New Mexico Supreme Court did allow that defendant to make an argument at his sentencing
regarding “what consideration, if any, jurors may deem appropriate to give to the fact that New Mexico has repealed the
death penalty for offenses committed after July 1, 2009,” in making their determination whether to sentence the defendant
to death or life imprisonment. Id. The defendant's penalty phase of the trial ended in a jury deadlock, and the judge
therefore sentenced the defendant to life imprisonment in accordance with New Mexico law. See State v. Astorga, 343
P.3d 1245, 1249 (N.M.2015).


7 It is true that this court has previously refused to apply retroactively other amendments to the statutory capital sentencing
scheme then in effect. See Dortch v. State, 142 Conn. 18, 28–30, 110 A.2d 471 (1954) (finding that legislature
clearly intended for savings statute to apply to legislation changing punishment for first degree murder conviction from
mandatory death sentence to sentence of either life imprisonment without possibility of release or death depending on
recommendation of jury, no violation of equal protection to do so); Simborski v. Wheeler, 121 Conn. 195, 198–201, 183 A.
688 (1936) (finding that legislature clearly intended for savings statute to apply to legislation altering mode of execution
from hanging to electrocution, rendering alteration prospective only in nature). Neither of these cases, however, involved
a challenge to the prospective only nature of the legislation at issue based on the eighth amendment to the constitution of
the United States. Indeed, both Dortch and Simborski were decided well before the United States Supreme Court issued
its opinions in Furman v. Georgia, supra, 408 U.S. at 238, 92 S.Ct. 2726 and Gregg v. Georgia, supra, 428 U.S. at 153, 96
S.Ct. 2909 the two cases which serve as the foundation of modern death penalty jurisprudence. I seriously doubt that our
decision in either Dortch or Simborski would comport with our modern understanding of the cruel and unusual punishment
clause of the eighth amendment and, thus, I do not consider these opinions to hold any precedential value on this point.


8 Cooper was decided prior to the United States Supreme Court's decision in Roper v. Simmons, supra, 543 U.S. at 551,
125 S.Ct. 1183 which concluded that it violates the federal constitution to execute defendants who had committed their
crime prior to the age of eighteen. Id., at 568–71, 125 S.Ct. 1183.


9 Van Tran v. State, supra, 66 S.W.3d at 790, and Fleming v. Zant, supra, 259 Ga. at 687, 386 S.E.2d 339, were decided
prior to Atkins v. Virginia, supra, 536 U.S. at 321, 122 S.Ct. 2242 wherein the United States Supreme Court concluded that
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executing mentally disabled individuals constitutes cruel and unusual punishment in violation of the eighth amendment
to the United States constitution.


10 Furthermore, to the extent that these decisions from our sister states do support the proposition that legislation
prospectively repealing the death penalty for defendants with specific characteristics that reduce culpability must also
apply to that class of offenders who committed their crimes prior to the effective date of the legislation, this proposition
supports the principle that similarly culpable defendants deserve similar punishment. See part I A 2 and part I A 3 of
this concurring opinion.


11 The United States Supreme Court has stated that the eighth amendment demands reliability and consistency in the
imposition of the death penalty in order for a capital sentencing scheme to pass constitutional muster. See Furman v.
Georgia, supra, 408 U.S. at 309–10, 92 S.Ct. 2726 (Stewart J., concurring). The question is not one involving rational
basis review. The United States Supreme Court has invalidated modern capital sentencing schemes even though one
could argue that the schemes were rationally related to a valid legislative purpose. For example, in Woodson v. North
Carolina, 428 U.S. 280, 286, 96 S.Ct. 2978, 49 L.Ed.2d 944 (1976) (plurality opinion), the court invalidated a statutory
scheme that imposed a mandatory death sentence if an offender were convicted of first degree murder. The court made
this ruling in part because the statute's “failure to allow the particularized consideration of relevant aspects of the character
and record of each convicted defendant before the imposition upon him of a sentence of death.... A process that accords
no significance to relevant facets of the character and record of the individual offender or the circumstances of the
particular offense excludes from consideration in fixing the ultimate punishment of death the possibility of compassionate
or mitigating factors stemming from the diverse frailties of humankind.” (Citations omitted.) Id., at 303–304, 96 S.Ct.
2978. The court continued: “While the prevailing practice of individualizing sentencing determinations generally reflects
simply enlightened policy rather than a constitutional imperative, we believe that in capital cases the fundamental respect
for humanity underlying the [e]ighth [a]mendment ... requires consideration of the character and record of the individual
offender and the circumstances of the particular offense as a constitutionally indispensable part of the process of inflicting
the penalty of death.” (Citation omitted.) Id., at 304, 96 S.Ct. 2978; cf. Callins v. Collins, 510 U.S. 1141, 1144, 114 S.Ct.
1127, 127 L.Ed.2d 435 (1994) (Blackmun, J., dissenting from denial of certiorari) (“[r]easonable consistency [in imposing
the death penalty] requires that the death penalty be inflicted evenhandedly, in accordance with reason and objective
standards, rather than by whim” [emphasis added] ).


12 I extend my thanks to the amicus curiae Legal Historians and Scholars for bringing much of the following information
to my attention.


13 North Dakota's repeal was enacted in 1915, while West Virginia's repeal was enacted in 1965. See 1915 N.D. Laws
76; 1965 W. Va. Acts 207; J. Galliher et al., “Abolition and Reinstatement of Capital Punishment During the Progressive
Era and Early 20th Century,” 83 J.Crim. L. & Criminology 538, 555–56 (1992); see also Death Penalty Information
Center, “Executions in the U.S. 1608–2002: The ESPY File, Executions by State,” pp. 210, 402, available at http://
www.deathpenaltyinfo.org/documents/ESPYstate.pdf (last visited August 10, 2015).


In some other states, although the legislation did not contain language expressly applying the repeal retroactively, the
legislation was arguably retroactive in that the statutes provided, generally, that “the punishment of death is hereby
abolished.” 1852 R.I. Pub. Laws 12; see also 1957 Alaska Sess. Laws 262.


14 See Editorial, “Quinn Will Commute Death Term,” Honolulu Advertiser, March 26, 1958, p. A1; Editorial,
“Justice Advances in Illinois,” N.Y. Times, March 10, 2011, p. A30; G. Mills, “Death Order Is
Commuted to Life Term,” Des Moines Register, January 10, 1965, p. 1L; J. Wagner, “On last full
day, O'Malley issues orders commuting four death-row sentences,” Washington Post, January 20, 2015,
available at http://www.washingtonpost.com/local/md-politics/on-last-full-day-omalley-issues-orders-commuting-four-
death-row-sentences/2015/01/20/0d22c2f4-a10f-11e4-b146-577832eafcb4_story.html (last visited August 10, 2015); J.
Bessler, Legacy of Violence: Lynch Mobs and Executions in Minnesota (2003) p. 179; J. Peters, “Corzine Signs Bill
Ending Executions, Then Commutes Sentences of 8,” N.Y. Times, December 18, 2007, p. B3; see also Death Penalty
Information Center, “Executions in the U.S. 1608–2002: The ESPY File, Executions by State,” pp. 103, 105, 166, 168,
221, available at http://www.deathpenaltyinfo.org/documents/ESPYstate.pdf (last visited August 10, 2015).


15 United States v. Lee, 489 F.2d 1242, 1246–47 (D.C.Cir.1973); Commonwealth v. Colon–Cruz, 393 Mass. 150, 163–72,
470 N.E.2d 116 (1984); People v. Taylor, 9 N.Y.3d 129, 155, 878 N.E.2d 969, 848 N.Y.S.2d 554 (2007); see also Death
Penalty Information Center, “Executions in the U.S. 1608–2002: The ESPY File, Executions by State,” pp. 65, 158, 255,
available at http://www.deathpenaltyinfo.org/documents/ESPYstate.pdf (last visited August 10, 2015).
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16 1917 Ariz. Sess. Laws 4 (repeal); 1919 Ariz. Sess. Laws 18 (reinstatement); see also Death Penalty Information Center,
“Executions in the U.S. 1608–2002: The ESPY File, Executions by State,” p. 35 (indicating no executions took place during
period of repeal), available at http://www.deathpenaltyinfo.org/documents/ESPYstate.pdf (last visited August 10, 2015).


17 1897 Colo. Sess. Laws 135 (repeal); 1901 Colo. Sess. Laws 153 (reinstatement); Office of the Colorado State
Public Defender, “Catalog of Colorado Executions,” (2009), available at http://pdweb.coloradodefenders.us/index.php?
option=com_content&view=article&id=152&itemid=108 (last visited August 10, 2015) (indicating no executions between
repeal of the death penalty on March 29, 1897, and reinstatement of death penalty on May 2, 1901); see also Death
Penalty Information Center, “Executions in the U.S. 1608–2002: The ESPY File, Executions by State,” p. 57, available
at http://www.deathpenaltyinfo.org/documents/ESPYstate.pdf (last visited August 10, 2015).


18 51 Del. Laws 742 (1957) (repeal); 53 Del. Laws 801 (1961) (reinstatement); Delaware Dept. of Corrections, “Death
Row,” (2015), available at http://www.doc.delaware.gov/deathrow/history.shtml (last visited August 10, 2015) (indicating
no executions between repeal of death penalty on April 2, 1958, and reinstatement of death penalty on December 18,
1961); see also Death Penalty Information Center, “Executions in the U.S. 1608–2002: The ESPY File, Executions by
State,” p. 66, available at http://www.deathpenaltyinfo.org/documents/ESPYstate.pdf (last visited August 10, 2015).


19 1872 Iowa Acts 139 (repeal); 1878 Iowa Acts 150–51 (reinstatement); D. Haws, Iowa and the Death Penalty:
A Troubled Relationship (2010) pp. 289, 298 (indicating no executions following repeal); see also Death Penalty
Information Center, “Executions in the U.S. 1608–2002: The ESPY File, Executions by State,” p. 104, available at http://
www.deathpenaltyinfo.org/documents/ESPYstate.pdf (last visited August 10, 2015).


20 1907 Kan. Sess. Laws 299 (repeal); 1935 Kan. Sess. Laws 234 (reinstatement); see also Death Penalty Information
Center, “Executions in the U.S. 1608–2002: The ESPY File, Executions by State,” p. 119, available at http://
www.deathpenaltyinfo.org/documents/ESPYstate.pdf (last visited August 10, 2015). We note that the United States
government carried out an execution in 1930 at the federal penitentiary located in Leavenworth, Kansas. See Federal
Bureau of Prisons, “Capital Punishment,” (2015), available at http://www.bop.gov/about/history/federal_executions.jsp
(last visited August 10, 2015); see also Death Penalty Information Center, “Federal Executions 1927–2003,” (2014),
available at http://www.deathpenaltyinfo.org/federal-executions-1927-2003 (last visited August 10, 2015). Obviously, this
execution was for a violation of federal law.


21 1876 Me. Laws 81 (repeal); 1883 Me. Laws 169 (reinstatement); D. Hearn, Legal Executions in New England: A
Comprehensive Reference, 1623–1960 (1999), pp. 255–57 (listing executions, indicating none occurring in Maine
following repeal); see also Death Penalty Information Center, “Executions in the U.S. 1608–2002: The ESPY File,
Executions by State,” p. 166, available at http://www.deathpenaltyinfo.org/documents/ESPYstate.pdf (last visited August
10, 2015).


22 1917 Mo. Laws 246 (repeal); 1919 Mo. Laws 778 (reinstatement); H. Frazier, Death Sentences in Missouri, 1803–2005:
A History and Comprehensive Registry of Legal Executions, Pardons, and Commutations (2006), p. 209 (indicating no
executions during period of repeal); see also Death Penalty Information Center, “Executions in the U.S. 1608–2002: The
ESPY File, Executions by State,” p. 174, available at http://www.deathpenaltyinfo.org/documents/ESPYstate.pdf (last
visited August 10, 2015).


23 1969 N.M. Laws 415 (repeal); 1979 N.M. Laws 522 (reinstatement); see also Death Penalty Information Center,
“Executions in the U.S. 1608–2002: The ESPY File, Executions by State,” p. 223 (indicating no executions during period
of repeal), available at http://www.deathpenaltyinfo.org/documents/ESPYstate.pdf (last visited August 10, 2015).


24 1965 N.Y. Laws vol. I, 1021–22 (partial repeal of death penalty); 1995 N.Y. Laws vol. I, 1 (reinstatement); D. Hearn,
Legal Executions in New York State A Comprehensive Reference, 1639–1963 (1997) p. 281–82 (indicating no executions
during period of repeal); see also Death Penalty Information Center, “Executions in the U.S. 1608–2002: The ESPY File,
Executions by State,” p. 255, available at http://www.deathpenaltyinfo.org/documents/ESPYstate.pdf (last visited August
10, 2015).


25 1915 Or. Laws 12 (repeal); 1920 Or. Laws 46 (reinstatement); 1965 Or. Laws 6 (repeal); 1978 Or. Laws 4 (reinstatement);
Death Penalty Information Center, “Executions in the U.S. 1608–2002: The ESPY File, Executions by State,” p.
275 (indicating no executions during period of repeals), available at http://www.deathpenaltyinfo.org/documents/
ESPYstate.pdf (last visited August 10, 2015).


26 1915 S.D. Sess. Laws 335 (repeal); 1939 S.D. Sess. Laws 166 (reinstatement); South Dakota Dept. of Corrections,
“Frequent Questions: Capital Punishment,” (2014), available at http://doc.sd.gov/about/faq/capitolpunish ment.aspx (last
visited August 10, 2015) (indicating no executions between repeal in 1915 and reinstatement in 1939); see also Death
Penalty Information Center, “Executions in the U.S. 1608–2002: The ESPY File, Executions by State,” p. 321, available
at http://www.deathpenaltyinfo.org/documents/ESPYstate.pdf (last visited August 10, 2015).







State v. Santiago, 318 Conn. 1 (2015)


122 A.3d 1


 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 150


27 1915 Tenn. Pub. Acts 181 (repealing capital punishment for crime of murder); 1919 Tenn. Pub. Acts 5 (reinstating capital
punishment for crime of murder); Tennessee Dept. of Corrections, “Tennessee Executions,” (2014), available at http://
www.tennessee.gov/correction/article/tdoc-tennessee-executions (last visited August 10, 2015) (indicating no executions
of offenders convicted of murder between repeal date of March 27, 1915, and reinstatement date of January 30, 1919);
see also Death Penalty Information Center, “Executions in the U.S. 1608–2002: The ESPY File, Executions by State,” p.
327, available at http://www.deathpenaltyinfo.org/documents/ESPYstate.pdf (last visited August 10, 2015).


28 See also 1913 Wash. Sess. Laws 581 (repeal); 1919 Wash. Sess. Laws 273 (reinstatement); Washington Dept.
of Corrections, “Persons Executed Since 1904 in Washington State,” (2014), available at http://www.doc.wa.gov/
offenderinfo/capitalpunishment/executedlist.asp (last visited August 10, 2015) (indicating no executions between
repeal date of March 22, 1913, and date of reinstitution on March 14, 1919); see also Death Penalty Information
Center, “Executions in the U.S. 1608–2002: The ESPY File, Executions by State,” p. 397, available at http://
www.deathpenaltyinfo.org/documents/ESPYstate.pdf (last visited August 10, 2015).


29 This list includes earlier, temporary repeals in Iowa, Maine, New Mexico, and New York, states that currently have
legislation repealing the death penalty. See supra footnotes at 19, 21, 23, and 24 of this concurring opinion. Similarly, it
includes Tennessee and New York, which temporarily repealed the death penalty only for certain crimes. See footnotes
24 and 27 of this concurring opinion.


30 The amicus curiae Legal Historians and Scholars note that this occurred in Oregon in 1914; Arizona in 1917; Missouri in
1918; and again in Oregon in 1964. See footnotes 16, 22 and 25 of this concurring opinion.


31 New Mexico's earlier repeal stated: “Any person currently under penalty of death shall have such penalty revoked, and
a penalty of life imprisonment substituted.” 1969 N.M. Laws 415.


32 In Iowa and Maine, for example, the applicable legislation stated that the death penalty was “hereby abolished.” 1872
Iowa Acts 139; 1876 Me. Laws 81. Although the legislation did not expressly apply to prerepeal death row inmates, neither
state conducted an execution while the repeal was in effect.


33 I also note that the amicus curiae Experts on International Human Rights and Comparative Law contends that no country
has carried out a death sentence while a death penalty repeal was in effect. This information was extracted from reports
issued every five years by the United Nations concerning global developments in the law and practice of the death penalty.
This court has recognized that the practices of the international community are constitutionally relevant, particularly when
international practices do not run counter to relevant case law and practices in this country. See State v. Allen, 289 Conn.
550, 585, 958 A.2d 1214 (2008). I explore this area further subsequently in part I A 3 of this concurring opinion, but I
reiterate here that the lack of postrepeal executions on a global level, coupled with the absence of such executions in
this nation, lends further support to my conclusion that there is a consensus against the practice.


34 The Death Penalty Information Center indicates that, currently, ninety-eight countries have abolished the death penalty
for all crimes, while an additional thirty-five countries have either not executed anyone for more than ten years or “have
made an international commitment not to use the death penalty.” Death Penalty Information Center, “Abolitionist and
Retentionist Countries,” (2015), available at http://www.deathpenaltyinfo.org/abolitionist-and-retentionist-countries (last
visited August 10, 2015). Another seven countries have abolished the use of the death penalty for ordinary crimes. Id.


35 I question whether, even before the prospective repeal, a sentence of death continued to have any deterrent effect. In
his concurring opinion in Furman, Justice White concluded that the death penalty was cruel and unusual as it was then
being imposed, but only because the death penalty was imposed so infrequently. See Furman v. Georgia, supra, 408
U.S. at 311, 92 S.Ct. 2726 (“I begin with what I consider a near truism: that the death penalty could so seldom be imposed
that it would cease to be a credible deterrent or measurably to contribute to any other end of punishment in the criminal
justice system”). Justice White went on to explain: “Most important, a major goal of the criminal law—to deter others
by punishing the convicted criminal—would not be substantially served where the penalty is so seldom invoked that it
ceases to be the credible threat essential to influence the conduct of others.... [C]ommon sense and experience tell us
that seldom-enforced laws become ineffective measures for controlling human conduct and that the death penalty, unless
imposed with sufficient frequency, will make little contribution to deterring those crimes for which it may be exacted.”
Id., at 312, 92 S.Ct. 2726. This state has executed one person in the last fifty-five years. See Connecticut State Library,
“Executions in Connecticut Since 1894,” (last modified May 30, 2013), available at http://www.cslib.org/executions.htm
(last visited August 10, 2015). That particular defendant, Michael Ross, withdrew his pending appeals and wrote a letter
to Governor M. Jodi Rell requesting that she not intervene. See L. Tuohy, “Ross to Rell: Keep Out of It,” Hartford Courant,
December 4, 2004, p. B1; L. Tuohy, “Execution Set for May 11,” Hartford Courant, February 11, 2005, p. A1. Given the
infrequency with which the state carried out executions prior to the repeal of the death penalty, I am not convinced that



http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2017443001&pubNum=0000162&originatingDoc=Iaacb007342a711e590d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2017443001&pubNum=0000162&originatingDoc=Iaacb007342a711e590d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1972127195&pubNum=0000708&originatingDoc=Iaacb007342a711e590d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1972127195&pubNum=0000708&originatingDoc=Iaacb007342a711e590d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1972127195&pubNum=0000708&originatingDoc=Iaacb007342a711e590d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)





State v. Santiago, 318 Conn. 1 (2015)


122 A.3d 1


 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 151


the carrying out of the executions of the defendants who committed their offenses prior to April 25, 2012, will have any
general deterrent effect.


36 See, e.g., 55 S. Proc., Pt. 2, 2012 Sess., p. 533, remarks of Senator Eric Coleman; 55 S. Proc., Pt. 3, 2012 Sess., pp.
751–52, remarks of Senator Edwin Gomes; 55 S. Proc., Pt. 3, 2012 Sess., p. 784, remarks of Senator Gayle Slossberg;
55 H.R. Proc., Pt. 4, 2012 Sess., pp. 1257–64, remarks of Representative Gary Holder–Winfield; 55 H.R. Proc., Pt. 4,
2012 Sess., pp. 1373–74, remarks of Representative Juan Candelaria; 55 H.R. Proc., Pt. 4, 2012 Sess., pp. 1374–76,
remarks of Representative Patricia Dillon.


37 See, e.g., 55 S. Proc., Pt. 3, 2012 Sess., p. 752, remarks of Senator Edwin Gomes; 55 S. Proc., Pt. 3, 2012 Sess., pp.
781–82, remarks of Senator Edith Prague; 55 H.R. Proc., Pt. 4, 2012 Sess., pp. 1279–82, remarks of Representative
Richard Smith.


38 See Death Penalty Information Center, “Recent Legislation: Governor's Signature Makes Connecticut Fifth State in
Five Years to End Death Penalty,” (2015), available at http://www.deathpenaltyinfo.org/recent-legislation-governors-
signature-makes-connecticut-fifth-state-five-years-end-death-penalty (last visited August 10, 2015).


39 See, e.g., 55 S. Proc., Pt. 3, 2012 Sess., p. 673, remarks of Senator Edward Meyer; 55 S. Proc., Pt. 3, 2012 Sess., p.
745, remarks of Senator Terry Gerrantana; 55 S. Proc., Pt. 3, 2012 Sess., p. 751, remarks of Senator Edwin Gomes; 55
S. Proc., Pt. 3, 2012 Sess., p. 769, remarks of Senator Bob Duff; 55 S. Proc., Pt. 3, 2012 Sess., pp. 772–73, remarks of
Senator Carlo Leone; 55 S. Proc., Pt. 3, 2012 Sess., pp. 790–91, remarks of Senator Joseph Crisco; 55 H.R. Proc., Pt.
4, 2012 Sess., pp. 1255–57, remarks of Representative Michael Molgano.


40 See, e.g., 55 S. Proc., Pt. 3, 2012 Sess., p. 662, remarks of Senator Eric Coleman; 55 S. Proc., Pt. 3, 2012 Sess.,
pp. 776–77, remarks of Senator Anthony Musto; 55 S. Proc., Pt. 3, 2012 Sess., pp. 782–83, remarks of Senator Gayle
Slossberg; 55 H.R. Proc., Pt. 4, 2012 Sess., pp. 1282–86, remarks of Representative Daniel Rovero; 55 H.R. Proc., Pt. 4,
2012 Sess., pp. 1340–41, remarks of Representative Philip Miller; 55 H.R. Proc., Pt. 4, 2012 Sess., p. 1352, remarks of
Representative John Thompson; 55 H.R. Proc., Pt. 4, 2012 Sess., pp. 1384–89, remarks of Representative J. Brendan
Sharkey.


41 See, e.g., 55 S. Proc., Pt. 3, 2012 Sess., p. 725, remarks of Senator Robert Kane (“I'm a bit confused by how we are
able to make it okay for the existing [eleven] people on death row to be executed but not the future individuals who may
commit some of those very same crimes”); Id., at p. 747, remarks of Senator Len Suzio (“[i]f you're going to say that taking
human life in the form of a legal execution is wrong going forward, then it's wrong going backwards”); 55 H.R. Proc.,
Pt. 3, 2012 Sess., p. 1040, remarks of Representative Lawrence Cafero (“How can you say in your heart and with your
vote that it should no longer be the policy of the state of Connecticut to commit anyone to death? And yet, at the same
time, say except for these [eleven] guys. How could you say that? How do you justify that?”); 55 H.R. Proc., Pt. 4, 2012
Sess., p. 1054, remarks of Representative John Hetherington (“It says that, prospectively, it operates to spare killers in
the future but not a certain [eleven] who currently occupy death row. So it is a very curious moral position; that is, the
morality changes depend upon when it's applied.”); 55 H.R. Proc., Pt. 4, 2012 Sess., p. 1307 remarks of Representative
Hetherington (“It condemns death going forward, but accepts it in the past. It's illogical; it is arguably immoral.”); see also
footnote 43 of this opinion.


42 See, e.g., 55 S. Proc., Pt. 3, 2012 Sess., p. 748, remarks of Senator Len Suzio (“I suspect that one reason why there's this
big gaping hole, moral hole in this law is because of the political consequences of making it an absolute both prospectively,
as well as retrospectively. And again, that to me is a moral failure. The end does not justify the means, but if [your] position
is absolute, if you believe the death penalty is always morally offensive under any and all circumstances going forward
then you really have to honor your commitment even to those on death row today.”).


43 I note that, while P.A. 12–5 was being considered by the legislature, eleven people were on death row. On May 22,
2015, Richard Roszkowski was sentenced to death for crimes committed prior to April 25, 2012. See footnote 102 of
the majority opinion.


44 The animus directed toward the two defendants responsible for the high profile crimes in Cheshire, the last of whom was
sentenced to death less than three months before the legislature took up P.A. 12–5, is evidenced in a public statement
made by Senator Edith Prague: that “[t]hey should bypass the trial and take that second animal and hang him by his penis
from a tree out in the middle of Main Street....” B. Connors, “Prague: ‘Hang the Animal By His....' ” NBC Connecticut (May
12, 2011), available at http://www.nbcconnecticut.com/news/local/Prague-Hang-the-Animal-by-His-121670559.html (last
visited August 10, 2015). In State v. Komisarjevsky, 302 Conn. 162, 179–80, 25 A.3d 613 (2011), this court acknowledged
the notoriety of the cases against the two defendants, which aroused such public antipathy as to result in threats against
both defense counsel and intimidation of witnesses that had been or might be interviewed by the defense team.


45 I use the terms “private vengeance” and “revenge” interchangeably throughout this concurrence.
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46 The stark differences between retribution and revenge were not lost on the legislature during the debate of P.A. 12–5.
For example, Representative Cafero, a self-proclaimed supporter of capital punishment, aptly outlined the differences
between the two, and additionally recognized that only retribution is a valid penological justification for punishment: “A
lot of people say that people are for the death penalty because of revenge. If you look up ‘revenge’ in the dictionary,
you'll see it has an emotional component. It is for vengeance. It's within the word vengeance. Vengeance is an emotion.
Government does not have the luxury of having emotions, whether that be compassion or vengeance. Government has
to seek justice. Justice is the core definition behind retribution.” 55 H.R. Proc., Pt. 3, 2012 Sess., pp. 1040–41.


47 The state also claims that executing prerepeal death row inmates serves a valid penological purpose simply because
those defendants chose to murder at a time in which the death penalty was a constitutionally permissible penalty for their
conduct, and were sentenced prior to the effective date of the act. I disagree. This claim is merely another reference
to deterrence. Moreover, the state's view assumes that the full effect of the death penalty is felt by the defendant at
the moment of sentencing. As a practical matter, this is a faulty presumption. In my view, a sentence of death carries
two parts: the first is a term of years of imprisonment while the defendant is awaiting execution, and the second is the
execution itself. Until a defendant walks into the death chamber to be executed, his sentence is, in all practical respects,
life imprisonment without the possibility of parole. Thus, although the prerepeal defendants were sentenced to death
under a constitutionally permissible capital sentencing statute, that, by itself, is not a basis to carry out the second aspect
of a death sentence, execution.


48 Although Gregg and Furman focus on the need to channel the discretion of a sentence in individual cases to avoid
arbitrary results, the United States Supreme Court's eighth amendment jurisprudence on arbitrariness in sentencing is
not confined to arbitrariness by individual sentencing bodies. See Woodson v. North Carolina, 428 U.S. 280, 305, 96 S.Ct.
2978, 49 L.Ed.2d 944 (1976) (“Death, in its finality, differs more from life imprisonment than a [100 year] prison term differs
from one of only a year or two. Because of that qualitative difference, there is a corresponding difference in the need for
reliability in the determination that death is the appropriate punishment....”). Moreover, although in Furman, the United
States Supreme Court's decision focused on the unchanneled discretion being wielded by juries in individual cases, the
court concluded that the death penalty as it was then being imposed was unconstitutional not because in any particular
instance, the jury's decision was arbitrary, but rather because the capital sentencing schemes of the states permitted
arbitrary decision making in individual cases. See Gregg v. Georgia, supra, 428 U.S. at 188, 96 S.Ct. 2909 (“[b]ecause of
the uniqueness of the death penalty, Furman held that it could not be imposed under sentencing procedures that created
a substantial risk that it would be inflicted in an arbitrary and capricious manner” [emphasis added] ); Callins v. Collins,
510 U.S. 1141, 1152–53, 114 S.Ct. 1127, 127 L.Ed.2d 435 (1994) (Blackmun, J., dissenting from denial of certiorari)
(“[i]t is the decision to sentence a defendant to death—not merely the decision to make a defendant eligible for death
—that may not be arbitrary”).


49 The state claims that P.A. 12–5 contains no constitutionally invalid provisions because “[i]t is well established that the
death penalty does not violate any provision of the federal constitution” and “[l]ikewise, a statute that repeals the death
penalty also is constitutionally firm.” In my opinion, these arguments have no merit. While it is true that Gregg established
that the death penalty is not, in and of itself, a violation of any provision of the federal constitution, modern death penalty
jurisprudence has made it eminently clear that certain state statutory schemes which impose the death penalty can be
unconstitutional either on their face or as applied in a given case. See, e.g., Penry v. Lynaugh, 492 U.S. 302, 320–28,
109 S.Ct. 2934, 106 L.Ed.2d 256 (1989) (finding that, although capital sentencing scheme was facially valid, in specific
case, scheme prevented jury from considering mitigation evidence presented by defendant), abrogated on other grounds
by Atkins v. Virginia, supra, 536 U.S. at 321, 122 S.Ct. 2242; Woodson v. North Carolina, supra, 428 U.S. at 301, 96 S.Ct.
2978 (rejecting capital scheme that imposed mandatory death penalty for crime of first degree murder in part because
statute “depart[ed] markedly from contemporary standards respecting the imposition of the punishment of death and thus
cannot be applied consistently with the [e]ighth and [f]ourteenth [a]mendments' requirement that the [s]tate's power to
punish ‘be exercised within the limits of civilized standards' ”).


50 The state relies on Seals v. Hickey, 186 Conn. 337, 441 A.2d 604 (1982), and Beach v. Bradstreet, 85 Conn. 344, 82 A.
1030 (1912), in its argument that the unconstitutional portion of P.A. 12–5 is not severable from the remaining language.
I find these cases inapposite to the circumstances in the case at hand. Seals, for example, involved a statute which
permitted a trial court to deduct from a jury's award of damages any money received by a plaintiff pursuant to a covenant
not to sue or release of liability agreement. Seals v. Hickey, supra, at 341 n. 6, 441 A.2d 604. The court noted that the
statute, when the unconstitutional language was excised, “offer[ed] absolutely no direction to the court concerning what
steps it may take after the verdict has been returned.” Id., at 355, 441 A.2d 604. In the present case, as I discuss in detail
in footnote 52 of this concurring opinion, language can be excised from P.A. 12–5 in such a way so as to render the
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constitutional remainder entirely workable. Similarly, at issue in Beach was the constitutionality of a statute which sought
to provide $30 annually to every “resident in the [s]tate who served in the army, navy, marine corps, or revenue marine
service of the United States during the Civil War ... and received an honorable discharge therefrom” or their close family.
Beach v. Bradstreet, supra, at 351, 82 A. 1030. The court noted that, as drafted, the law would provide funds not only to
those persons who served Connecticut in the Civil War, but also those who had served other states and now happened
to reside in Connecticut. Id., at 351–52, 82 A. 1030. The court found that it could not sever the statute, in part because
the act could not be made constitutional either “by the exclusion or addition of a word or words ... but only by rewriting
the statute.” Id., at 353, 82 A. 1030. In the statute at hand, the constitutional remainder of the statute can be severed
from the unconstitutional portion, solely through the excision of certain language, as I demonstrate in footnote 52 of this
concurring opinion. Thus, the circumstances at issue in Beach have little bearing on the present case.


51 It is my position that this court does not examine the legislative history to determine legislative intent if the dominant
purpose of the act can be gleaned from its plain meaning. See, e.g., Cruz v. Montanez, 294 Conn. 357, 370, 984 A.2d
705 (2009) (“[t]he intent of the legislature, as this court has repeatedly observed, is to be found not in what the legislature
meant to say, but in the meaning of what it did say”); see also State v. Watson, 165 Conn. 577, 597, 345 A.2d 532 (1973)
(“[i]t is not necessary to find the entire statute invalid since the presumption and the balance of the statute are not so
mutually connected and dependent as to indicate a legislative intent that they should stand or fall together”). Reading
the plain text of the act, its dominant purpose is, unassailably, to eliminate the death penalty. If the legislature's dominant
purpose was to ensure that the death penalty was to remain in place for capital offenders who committed their crimes
prior to April 25, 2012, no change to our old capital scheme was necessary. In footnote 52 of this concurring opinion, I
explain in greater detail precisely how to sever the offending portion of P.A. 12–5 from the constitutional remainder.


52 My conclusion that P.A. 12–5 is severable would not, as the state claims, result in an impermissible rewriting of the act.
I would simply read out of the act any references to the effective date of the act, and any references to “capital felonies,”
which relate solely to capital crimes committed prior to the effective date of the act. For example, § 53a–35a would read
as follows: “For any felony committed on or after July 1, 1981, the sentence of imprisonment shall be a definite sentence
and, unless the section of the general statutes that defines or provides the penalty for the crime specifically provides
otherwise, the term shall be fixed by the court as follows:


“(1) For the class A felony of murder with special circumstances a term of life imprisonment without the possibility of
release;
“(2) For the class A felony of murder, a term not less than twenty-five years nor more than life;
“(3) For the class A felony of aggravated sexual assault of a minor under section 53a–70c, a term not less than twenty-
five years or more than fifty years;
“(4) For a class A felony other than an offense specified in subdivision (2) or (3) of this section, a term not less than
ten years nor more than twenty-five years;
“(5) For the class B felony of manslaughter in the first degree with a firearm under section 53a–55a, a term not less
than five years nor more than forty years;
“(6) For a class B felony other than manslaughter in the first degree with a firearm under section 53a–55a, a term not
less than one year nor more than twenty years;
“(7) For a class C felony, a term not less than one year nor more than ten years;
“(8) For a class D felony, a term not more than five years;
“(9) For a class E felony, a term not more than three years; and
“(10) For an unclassified felony, a term in accordance with the sentence specified in the section of the general statutes
that defines or provides the penalty for the crime.”
This approach to severance would not leave a statutory void, as the state claims. The statutory definitions of “capital
felony” and “murder with special circumstances” are identical. By severing the language dealing only with “capital
felony,” the act continues to make illegal the conduct which constituted the definition of “capital felony” but now carries
a mandatory sentence of life imprisonment without the possibility of release. See P.A. 12–5, §§ 1, 2. Read in this way,
the act applies to all felonies committed after 1981 and, because this revision essentially constitutes a relabeling of the
offense of “capital felony” as “murder with special circumstances”; see P.A. 12–5, § 1; no offender currently sentenced
to death could claim that he should be released as a result of the elimination of “capital felony”—all such conduct
would fall under the umbrella of the definition of “murder with special circumstances,” which differs from “capital felony”
only with regard to the sentence that might be imposed. See P.A. 12–5, § 2. The only relief that an offender currently
sentenced to death could hope for, if the statute were severed according to this approach, would be to be resentenced
to life imprisonment without the possibility of release. As in Bell, the defendant and other prerepeal death row inmates
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would have no claim that the offense of “murder with special circumstances” does not apply to them through the
workings of the ex post facto clause, because it does not disadvantage the defendant in any way—the effect of this
revision would solely be ameliorative from a defendant's perspective, in that it prevents the imposition of a sentence of
death. Cf. State v. Bell, supra, 303 Conn. at 256–58, 33 A.3d 167 (noting that ex post facto clause applies to judicial
gloss applied to statutes when such law [1] would have retroactive effect and [2] would operate in such way that would
be unforeseeable and disadvantageous to criminal defendant; finding change to be ameliorative and procedural and,
thus, not in violation of ex post facto clause). There would also be no need to retry the defendant, as all the predicate
factual findings for convicting the defendant of “murder with special circumstances” would be satisfied by the jury's
verdict in the guilt phase of the defendant's earlier capital trial. See P.A. 12–5, § 1.
Further, this approach would not require further action in amending any other statutes—by striking all references to the
effective date provision and “capital felony” in the act itself, the change would affect all relevant statutes. This method
of revision would not strike any reference to “murder with special circumstances” and thus would have no impact on
the function of the legislature's chosen sentencing scheme for serious felonies committed today or in the future.


53 Specifically, the state points to comments of several representatives and senators who suggested that, politically
speaking, P.A. 12–5 could be passed only if the repeal were prospective in nature. I observe first that, for purposes of
a severability analysis, this court does not immediately look to the legislative history for guidance. See footnote 51 of
this concurring opinion. Second, as I describe in detail, these selected statements do not come close to telling the whole
story about the nature of this debate and the actions of the legislature. Both the House and Senate voted down proposed
amendments that would have expressly required the act to be struck down in its entirety if this court were to conclude
that the prospective only nature of the repeal violated either the federal or state constitution. See 55 S. Proc., Pt. 3, 2012
Sess., p. 669; 55 H.R. Proc., Pt. 4, 2012 Sess., p. 1066. The legislature decided against these proposed amendments
in the face of testimony that warned of the likelihood that the prospective only nature of the repeal was likely to be found
unconstitutional. See, e.g., Conn. Joint Standing Committee Hearings, Judiciary, Pt. 8, 2012 Sess., p. 2635, remarks of
Chief State's Attorney Kevin Kane.


54 Pressed further on the issue, Chief State's Attorney Kane stated: “My prediction is that the arguments that I have so far,
that we have discussed in thought I don't think are likely to prevail in the Supreme Court given ... the prior language and
several prior opinions about the death penalty. And I don't think anybody should be deluding themselves that it's likely
that this can be prospective. I think that would be—prospective only. I think that would be a big mistake.” (Emphasis
added.) Conn. Joint Standing Committee Hearings, Judiciary, Pt. 8, 2012 Sess., p. 2635.


1 For example, in attempting to explain the “pronounced geographic disparities in the legality and use of the death penalty”
among the various states, the majority cites to “ ‘broad scholarly literature ... point[ing] to the fact that executions are
overwhelmingly confined to the South [and states bordering the South], the very same jurisdictions that were last to
abandon slavery and segregation, and that were most resistant to the federal enforcement of civil right norms.’ ” See
footnote 86 of the majority opinion. Because the majority points to no evidence that the citizens of this state support
slavery or resist civil rights, I can only conclude that the majority has cited these sources as part of its general strategy of
creating an aura of disrespectability around the death penalty that is in no manner derived from the contemporary moral
values of this state's legislature or its citizens.


2 The defendant claimed that: the court was barred by General Statutes § 53a–46b (b)(1) from affirming the death sentence
after the passage of P.A. 12–5 because the death penalty is now arbitrary; P.A. 12–5 represented a fundamental change
in contemporary standards of decency in this state, rendering the death penalty cruel and unusual punishment under
the eighth amendment to the United States constitution and article first, §§ 8 and 9, of the state constitution; P.A.
12–5 created an arbitrary basis for selecting defendants who would be subject to the death penalty in violation of the
federal and state constitutions; because P.A. 12–5 bars the death penalty for persons who committed crimes identical
to the defendant's after the effective date of the act, that punishment is disproportionate to crimes committed before the
effective date in violation of the federal and state constitutions; the effective date provision of P.A. 12–5 violates the equal
protection guarantees of the fourteenth amendment to the federal constitution and article first, §§ 1 and 20, of the state
constitution; the effective date provision of P.A.12–5 violates the substantive due process guarantees of the federal and
state constitutions; the death penalty is not “ ‘clearly warranted by law’ ” under article first, § 9, of the state constitution;
P.A. 12–5 is a bill of attainder forbidden by article I, § 10, of the federal constitution and article first, § 13, of the state
constitution; and P.A. 12–5 is ameliorative legislation that should benefit the defendant.


3 The majority may argue that it is relying on these factors only to the extent that they shed light on the reasons for the
legislature's enactment of P.A. 12–5. The question that the defendant has asked this court to consider, however, is
whether a majority of legislators actually concluded that the death penalty is inconsistent with the contemporary societal
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mores of this state when they abolished the death penalty prospectively. As I discuss more fully later in this dissenting
opinion, the evidence on this question is simply ambiguous, and it is at least as plausible that a majority of legislators
concluded that the death penalty is unworkable as it is that they concluded that it is immoral. Thus, it is both misleading and
inappropriate for the majority to devote the bulk of its opinion to critiquing our previous decisions holding that these factors
do not support the conclusion that the death penalty is inconsistent with contemporary societal mores and effectively to
overrule those cases. The fact that the majority now concludes that, contrary to our previous decisions, these factors
support the conclusion that the death penalty is inconsistent with societal mores certainly does not compel the conclusion
that the legislature made that determination. To the contrary, it would be just as reasonable to conclude that the legislature
considered these factors and a majority of them concluded that the death penalty is consistent with contemporary mores,
just as they have always done, and just as this court has done in numerous cases, including the present one. The question
of whether those decisions were correct is not before us on reconsideration.


4 “In State v. Geisler, [supra, 222 Conn. at 684–86, 610 A.2d 1225], we enumerated the following six factors to be
considered in determining [whether the state constitution provides broader protection than the federal constitution]: (1)
persuasive relevant federal precedents; (2) the text of the operative constitutional provisions; (3) historical insights into
the intent of our constitutional forebears; (4) related Connecticut precedents; (5) persuasive precedents of other state
courts; and (6) contemporary understandings of applicable economic and sociological norms, or as otherwise described,
relevant public policies.” (Internal quotation marks omitted.) State v. Rizzo, supra, 303 Conn. at 136, 31 A.3d 1094.


This court has traditionally numbered the Geisler factors in this order. For the sake of consistency, I maintain the
traditional order.


5 The majority carefully avoids suggesting in its Geisler analysis that our previous cases upholding the constitutionality of
the death penalty under our state constitution, including our decision a mere four years ago in State v. Rizzo, supra, 303
Conn. at 71, 31 A.3d 1094 were wrongly decided. It is clear from part II of the majority opinion, however, in which the
majority applies the evolving standards of decency rubric, that the majority believes that those cases did not adequately
address many of the societal factors that the majority now concludes require the invalidation of the death penalty. See
part I of this dissenting opinion.


6 The majority contends that, because this state's representatives to the federal constitutional convention argued against
a bill of rights on the ground that it would imply the absence of protection for unenumerated rights, the silence of our
state constitution on cruel and unusual punishment does not imply a lesser concern with that problem. As the majority
recognizes, however, both the 1818 and 1965 state constitutions set forth at length and with great specificity the rights that
are enjoyed by the people of this state. See Conn. Const., art. I; Conn. Const. (1818), art. I. Thus, whatever concerns the
state's representatives may have had about enumerating constitutional rights during the federal constitutional convention,
they clearly were not shared by the framers of the state constitution. See Cologne v. Westfarms Associates, 192 Conn.
48, 60, 469 A.2d 1201 (1984) (“[t]he history of the adoption of our Connecticut [B]ill of [R]ights indicates that it was a
response to the prevailing political sentiment of that time that the basic liberties of the people should be enshrined in a
written constitution to ensure their protection from governmental infringement” [footnote omitted] ).


Of course, contrary to the majority's suggestion, I do not dispute that the due process provisions of the state constitution
guarantee the unenumerated right to be free from cruel and unusual punishment, which was well established under
the common law in 1818. See State v. Ross, 230 Conn. 183, 246–47, 646 A.2d 1318 (1994) (“[p]rior to the adoption of
the state constitution in 1818, the common law in Connecticut recognized that the state did not have unlimited authority
to inflict punishment for the commission of a crime”), cert. denied, 513 U.S. 1165, 115 S.Ct. 1133, 130 L.Ed.2d 1095
(1995). Indeed, I agree with our precedent holding that, “in determining whether unenumerated rights were incorporated
into the constitution, we must focus on the framers' understanding of whether a particular right was part of the natural
law, i.e., on the framers' understanding of whether the particular right was so fundamental to an ordered society that it
did not require explicit enumeration.” (Emphasis omitted.) Moore v. Ganim, 233 Conn. 557, 601, 660 A.2d 742 (1995).
I conclude only that, if the framers of the state constitution had believed not just that, under the common law, “the
state did not have unlimited authority to inflict punishment for the commission of a crime”; State v. Ross, supra, at
246–47, 646 A.2d 1318; and that this right to be free from cruel and unusual punishments was guaranteed by the
constitutional due process provisions, but also that that right was uniquely important or expansive in this state, they
would have manifested that belief in some way in the text of the state constitution. The eighth amendment to the federal
constitution clearly provided them with a model for doing so. To conclude otherwise is to conclude that the text of the
state constitution sheds no light on the scope of the rights that it protects. In any event, even assuming that the common
law governing cruel and unusual punishments was, in some respects, more expansive in this state than in other states
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before 1818, there is no evidence that the framers ever remotely contemplated that the due process provisions of the
state constitution would bar the death penalty for the most heinous murders as a cruel and unusual punishment.


7 As I discuss more fully later in this dissenting opinion, the majority carefully avoids concluding that the right to be free from
cruel and unusual punishments is broader under the state constitution than under the eighth amendment. The obvious
purpose of the majority's extended Geisler analysis, however, is to create the illusion that this state's ancient history and
this court's precedents have some mystical quality that now renders the death penalty for the most heinous murders
unconstitutional in this state under the state constitution, even if, under similar circumstances, it would be constitutional
elsewhere under the eighth amendment.


8 I generally agree with Justice Zarella's analysis of the text of the state constitution, his discussion of the history of the
death penalty in this state and his discussion of the societal mores revealed by the legislature's passage of P.A. 12–5.


9 Although the number of capital felonies was reduced in the 1821 revision of the statutes, treason, murder, perjury with
intent “to take away the life of any person,” arson endangering the life of any person, certain types of disfigurement and
rape were still punishable by death. See General Statutes (1821 Rev.) tit. 20, §§ 1, 3, 5, 6, 7, 8 and 10. The preface to
the 1821 revision of the General Statutes, which was authored by Zephaniah Swift, Lemuel Whitman and Thomas Day,
provides that the revision was undertaken as the result of the adoption of the 1818 constitution, and its purpose was “to
recommend such alterations and provisions as should be necessary and expedient to render the statutes conformable
to the constitution.” General Statutes (1821 Rev.) preface, pp. vii, x.


10 In addition, as Justice Zarella has aptly pointed out in his dissenting opinion, far from supporting the majority's position,
the circumstances surrounding Lung's case show that there was contemporary public support for the death penalty.


11 It is not entirely clear to me that this attempt by the majority to insulate itself from further review by the United States
Supreme Court would necessarily be successful. When a state court has “felt compelled by what it understood to be
federal constitutional considerations to construe ... its own law in the manner it did,” the Supreme Court has held that it
has jurisdiction to review the decision. (Internal quotation marks omitted.) Michigan v. Long, 463 U.S. 1032, 1044, 103
S.Ct. 3469, 77 L.Ed.2d 1201 (1983).


12 The majority repeatedly expresses its admiration for social “progress” and for “progressive,” “forward thinking” and
“forward-looking” social views. I do not in any way disparage such views, which, indeed, are held by many reasonable
people and may in fact be consistent with my own personally held views. I am aware of no authority, however, for the
proposition that our state constitution requires this court or the people of this state to hold such views. To the contrary,
there is absolutely no reason why the people of this state may not hold and enact legislation embodying the very same
views that the framers of our constitution held in 1818 and 1965.


13 The majority suggests that it may be that “the opposition of the dissenting justices reflects their disapproval of the evolving
standards of decency test itself, a legal standard according to which a penalty that once passed constitutional muster
may, within a relatively brief span of time, come to be deemed cruel and unusual.” To the contrary, I conclude only that,
even if the evolving standards of decency test applies to a claim that the death penalty is categorically unconstitutional
for all crimes, the majority has failed to properly apply that test.


14 Justice Zarella contends that evolving standards of decency in this state should be considered under the sixth prong of
Geisler and, pursuant to State v. Ross, 230 Conn. 183, 251, 646 A.2d 1218 (1994), those standards of decency cannot
be considered in a vacuum, but must be considered in light of “our constitutional document ... our history and ... the
teachings of the jurisprudence of our sister states as well as that of the federal courts.” (Internal quotation marks omitted.)
In contrast, the majority appears to conclude that, if Geisler does not yield an interpretation of our state constitution's due
process provisions that is more protective than the eighth amendment in this context, Geisler falls out of the picture and
federal standards delineate the scope of the state constitutional provisions. See State v. Jenkins, 298 Conn. 209, 261, 3
A.3d 806 (2010) (“we often rely on the United States Supreme Court's interpretation of the amendments to the constitution
of the United States to delineate the boundaries of the protections provided by the constitution of Connecticut” [internal
quotation marks omitted] ). I take no position on the Geisler question, but assume for purposes of this opinion only that,
even if the majority is correct that contemporary standards of decency, standing alone, are dispositive of the question of
whether the death penalty is constitutional in this state, the majority has failed to establish that this state has categorically
rejected the death penalty.


15 See Fleming v. Zant, 259 Ga. 687, 690, 386 S.E.2d 339 (1989) ( “[t]he ‘standard of decency’ that is relevant to the
interpretation of the prohibition against cruel and unusual punishment found in the Georgia [c]onstitution is the standard
of the people of Georgia, not the national standard”); Van Tran v. State, 66 S.W.3d 790, 805 (Tenn.2001) (in determining
whether capital sentencing scheme violated Tennessee constitution, court considered societal consensus in Tennessee).
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16 As I have explained, in the present case, the defendant has relied exclusively on the action of our state legislature in
passing P.A. 12–5 in support of his claim that the death penalty no longer comports with the contemporary societal mores
of this state.


17 By suggesting that the legislature has found that the death penalty is “unbecoming to a civilized modern state,” the
majority seems to suggest that the legislature believes that, even if the death penalty actually enjoys public support,
such support should be ignored. If the public actually supports the death penalty, however, the fact that the legislature
disagrees with its constituents' moral sensibilities would not constitute evidence that the death penalty is inconsistent with
contemporary societal mores. The United States Supreme Court has never suggested that a legislative determination
that is contrary to the public will provides evidence of evolving standards of decency. Rather, that court has looked to
legislative enactments on the commonsense assumption that they are consistent with contemporary societal mores. See
Atkins v. Virginia, supra, 536 U.S. at 315–16, 122 S.Ct. 2242 (“the large number of [s]tates prohibiting the execution of
mentally retarded persons [and the complete absence of states passing legislation reinstating the power to conduct such
executions] provides powerful evidence that today our society views mentally retarded offenders as categorically less
culpable than the average criminal” [emphasis added] ).


The majority contends that the statement of the United States Supreme Court that “public sentiment expressed in ...
[public opinion] polls and resolutions may ultimately find expression in legislation, which is an objective indicator of
contemporary values upon which we can rely”; Penry v. Lynaugh, 492 U.S. 302, 335, 109 S.Ct. 2934, 106 L.Ed.2d
256 (1989), overruled on other grounds by Atkins v. Virginia, 536 U.S. 304, 122 S.Ct. 2242, 153 L.Ed.2d 335 (2002);
supports its contention that only legislation, and not public opinion, can establish societal mores. See footnote 47
of the majority opinion. I disagree. The court in Penry simply observed that, public opinion polls showing opposition
to the execution of mentally impaired defendants did not constitute sufficient evidence that there was an emerging
national consensus that was inconsistent with existing legislation. Penry v. Lynaugh, supra, at 335, 109 S.Ct. 2934
(“there is insufficient evidence of a national consensus against executing mentally retarded people convicted of capital
offenses”); see also State v. Ross, supra, 230 Conn. at 296, 646 A.2d 1318 (Berdon, J., dissenting) (“[a]lthough public
opinion is relevant, it cannot appropriately be measured by abstract polls” [emphasis added] ). I would agree that, in
such a situation, it might be prudent for the courts to take a wait and see attitude before assuming that an emerging
consensus, as indicated by public opinion polls, is stable. That does not mean that public consensus is irrelevant. In
this state, the stable, centuries old societal consensus, as reflected in our statutes, has been that the death penalty is
morally acceptable. Accordingly, I believe there should be a presumption that that continues to be the public consensus
in the absence of evidence to the contrary. I also believe that this court should give great weight to that presumption.


18 A number of legislators expressly recognized that there simply were not enough votes in the legislature to pass a
retroactive repeal of the death penalty. See 55 H.R. Proc., Pt. 4, 2012 Sess., p. 1306, remarks of Representative Ernest
Hewett (“If you are serious about innocent people being put to death, then wait until you have the votes for a total repeal....
You will not have my vote, but at least you would have done it the right way.”); 55 S. Proc., Pt. 3, 2012 Sess., p. 743,
remarks of Senator John A. Kissel (“Every argument that you make against the death penalty equally could be applied to
the [eleven] folks on death row right now. But there [are] not the votes to do that.”); 55 S. Proc., supra, at p. 795, remarks
of Senator Leonard A. Fasano (Senator Fasano stated that any person who wants the death penalty to “be repealed
period, with nobody subject to the death penalty clause knows that that can't make it through this [c]hamber. They know
that that's an impossibility.”).


19 See, e.g., 55 S. Proc., Pt. 2, 2012 Sess., p. 594, remarks of Senator Eric D. Coleman (“The other concerns that I have
about the death penalty as it works in the [s]tate of Connecticut or doesn't work in the [s]tate of Connecticut is the cost of
it. The public defenders indicate that they spend about $4 million a year in defense of people who are accused of capital
felony offenses and I think with respect to [one case] ... they spent nearly, in the trial alone, close to $1 million in defense
of those individuals.... That money could certainly have been better allocated.”); 55 S. Proc., Pt. 3, 2012 Sess., p. 772,
remarks of Senator Carlo Leone (“Emotionally [I believe that] people [who] commit heinous crimes, crazy crimes they
should be ... executed, but we can't seem to do it. We can't seem to make it workable.”); 55 H.R. Proc., Pt. 4, 2012 Sess.,
pp. 1292–93, remarks of Representative Auden C. Grogins (“I am personally, morally opposed to the death penalty, but
today's vote is not just about whether capital punishment is morally wrong. Today's vote is about the fact that this law
is broken and just does not work for the [s]tate of Connecticut. This law doesn't work for defendants and their families.
This law doesn't work for victims and their families. The victims wait years for the resolution of these cases that rarely
result in what they want, executions. Instead, these cases involve long and complex litigation, including years and years
of postconviction appeals, and this is at the tremendous expense of the taxpayers and at the high price and emotional
price of all the parties involved.”); 55 H.R. Proc., supra, at p. 1295, remarks of Representative John F. Hennessy (death
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penalty “does not work, with its endless and costly appeals”); 55 H.R. Proc., supra, at p. 1313, remarks of Representative
Patricia B. Miller (“Between 2010 and 2011, the [s]tate of Connecticut spent $3.8 million on defending capital cases
for the Division of Public Defenders Services. That's over 7 percent of their budget. According to ... the 2012 [budget]
estimate ... Connecticut spends ... $5 million annually on death penalty related costs including the separate sentencing
phase, postconviction appeals, and higher costs for death row facilities.”); 55 H.R. Proc., supra, at p. 1318, remarks of
Representative Lile R. Gibbons (“[i]f we retain the death penalty, we will continue a very lengthy appeal process that is
expensive for the [s]tate, does not bring closure for the families and ... also becomes a media circus for the criminals, which
in some perverse way provides entertainment for them, at best, and a change in their dreary solitary lives, at [worst]”); 55
H.R. Proc., supra, at pp. 1373–74, remarks of Representative Juan R. Candelaria (“I think all crimes of murder deserve
capital punishment” but delays caused by appeals remove deterrent value); Conn. Joint Standing Committee Hearings,
Judiciary, Pt. 9, 2012 Sess., pp. 2765–66, remarks of Kevin Barry (“[g]iven the ongoing state budget shortfalls and the
fact that noneconomic concerns were not enough to achieve repeal in the past, there [are] simply insufficient grounds
to conclude that the prospective repeal signals a statewide consensus that the death penalty is contrary to an evolved
standard of decency as opposed to a desire to eliminate the costs of death penalty litigation”).


20 Not all of the remarks by legislators that are cited by the majority reflect opposition to the death penalty on moral grounds.
For example, although Senator Edith Prague stated that the death penalty was a “moral issue” and that she intended to
vote for P.A. 12–5 because she was concerned about the risk of erroneous death sentences, she expressed no concern
that any of the defendants currently on death row had been erroneously sentenced. 55 S. Proc., Pt. 3, 2012 Sess., p.
781. As the majority acknowledges, Senator Prague elsewhere had expressed in no uncertain terms her support for
executing defendants who had been properly sentenced to death. With respect to the remaining legislators cited by the
majority, almost all of them opposed the death penalty under any circumstances and, therefore, would have voted to
repeal it retroactively. Accordingly, their explanations for their votes say nothing about the motives of the legislators who
were willing to vote only for prospective repeal.


The majority's reliance on Governor Dannel Malloy's statement that there was a “ ‘moral component’ ” to his opposition
to the death penalty is also misplaced. In fact, Governor Malloy made it very clear before P.A. 12–5 was enacted that
he was in favor of abolishing the death penalty only for future cases and implied that he would veto any attempt at
retroactive repeal. See C. Keating, “The Gloves Come Off: Foley, Malloy Verbally Spar About Overall Truthfulness,”
Hartford Courant, October 6, 2010, pp. A1, A9 (quoting Malloy as stating that he wanted to be “very, very, very clear”
that he supported repeal only for future cases and implying that he would veto any attempt to repeal death penalty
retroactively [internal quotation marks omitted] ).


21 The majority states that “the legislature could not have come any closer to fully abolishing capital punishment without
actually doing so. We perceive no ringing legislative endorsement of the death penalty in Connecticut.” These statements
are off the mark for several reasons. First, I am aware of no authority for the proposition that legislation that was almost
enacted provides better evidence of prevailing societal norms than the legislation that was actually enacted. Second,
even if that were the case, I see no evidence that the legislature came close to fully abolishing the death penalty. Rather,
a large majority of legislators expressed no moral qualms about retaining it for crimes committed before the effective date
of P.A. 12–5. Third, I am aware of no authority for the proposition that a statute authorizing a particular punishment for a
particular crime does not constitute evidence that the punishment is consistent with prevailing societal norms unless there
is an additional “ringing legislative endorsement” of the punishment, as phrased by the majority, whatever that might be.


The majority also states that, if the legislature believed that the death penalty has become unworkable, it would have
enacted legislation to remove the impediments to its enforcement instead of abolishing it prospectively. Neither the
majority opinion nor the portion of the legislative history on which the majority relies contains any specific suggestions,
however, as to how this could be accomplished.


22 The majority denies that it would be morally incoherent for a legislator who believed that killing is wrong and who also
believed that breaking a promise is wrong to conclude that, having made a promise to the families of the victims to
execute the defendants who are on death row, it is better to wrongfully execute the defendants than to wrongfully break
the promise. Yet the majority ultimately concludes that, having done its poor best to balance the weighty but conflicting
moral principles of honoring life and honoring a promise, the legislature ultimately came up short and made a choice
that is inconsistent with contemporary standards of decency. Thus, it is inescapable that it is the majority that has taken
the position that, if a legislator believed that the death penalty violates contemporary mores, his or her vote to retain the
death penalty retroactively would be morally incoherent.


23 Cf. Contractor's Supply of Waterbury, LLC v. Commissioner of Environmental Protection, 283 Conn. 86, 93, 925 A.2d
1071 (2007) (“In determining whether the challenged classification is rationally related to a legitimate public interest ... [t]he
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test ... is whether this court can conceive of a rational basis for sustaining the legislation; we need not have evidence that
the legislature actually acted [on] that basis.... Further, the [constitution] does not demand for purposes of rational-basis
review that a legislature or governing decisionmaker actually articulate at any time the purpose or rationale supporting its
classification.... Rational basis review is satisfied [as] long as there is a plausible policy reason for the classification.... [I]t
is irrelevant whether the conceivable basis for the challenged distinction actually motivated the legislature.... To succeed,
the party challenging the legislation must negative every conceivable basis which might support it....” [Citation omitted;
emphasis omitted; internal quotation marks omitted.] ).


24 Indeed, this court should not scour the legislative record for evidence of improper legislative motivation when the meaning
of the legislation is clear. Rather, when, as in the present case, the constitutionality of a statute turns, at least in part, on
the legislature's motive for enacting it, this court should generally presume that, if there was any conceivable legitimate
reason for a legislator to support the statute, it is constitutional. See footnote 23 of this dissenting opinion.


The majority contends that “[u]nder the eighth amendment and the corresponding provisions of the state constitution,
the issue is not whether there is any legitimate justification for a statutory classification, but, rather, what a penal
statute actually indicates about contemporary social mores. It is no more improper for a court to consider the legislative
calculations involved in the crafting of such a statute than in any other situation in which we look to legislative history
to help discern the meaning of a statute.” (Emphasis in original.) See footnote 62 of the majority opinion. In the
present case, however, the justification for the statute and what the statute “actually indicates about contemporary
social mores” are one and the same. In other words, if, as I contend, the justification for the prospective repeal of the
death penalty was that it has become unworkable, that would indicate something very different about social mores
than if the justification was the belief that the death penalty is immoral. This court has repeatedly recognized that the
death penalty is presumptively constitutional. State v. Colon, 272 Conn. 106, 371, 864 A.2d 666 (2004) (defendant
is required to prove that death penalty statute violates eighth amendment beyond reasonable doubt), cert. denied,
546 U.S. 848, 126 S.Ct. 102, 163 L.Ed.2d 116 (2005); see also Gregg v. Georgia, supra, 428 U.S. at 175, 96 S.Ct.
2909 (“in assessing a punishment selected by a democratically elected legislature against the constitutional measure,
we presume its validity”). Thus, when the constitutionality of the death penalty turns on its justification, and there is
evidence that the legislature had a legitimate justification, the court should presume that that was the justification. The
majority's reliance on Griswold Inn, Inc. v. State, 183 Conn. 552, 561–62, 441 A.2d 16 (1981), in support of its claim to
the contrary is misplaced. In that case, the court held that it was not bound to accept the most constitutionally favorable
interpretation of a law barring the sale of liquor in restaurants on Good Friday because, under the first amendment, a
law that, on its face, is not “neutral in matters of religious theory, doctrine, and practice”; Epperson v. Arkansas, 393
U.S. 97, 103–104, 89 S.Ct. 266, 21 L.Ed.2d 228 (1968); cannot stand unless the state establishes that it has “a clearly
secular legislative purpose....” (Internal quotation marks omitted.) Griswold Inn, Inc. v. State, supra, at 559, 441 A.2d
16. The majority has pointed to no comparable eighth amendment principle requiring the state to prove that a facially
legitimate law imposing a particular punishment did not have an improper motivation. Rather, there is a presumption
that the punishment is consistent with contemporary societal mores unless the defendant proves otherwise.
The majority complains that I am applying a “highly deferential rational basis standard” to the defendant's claim that
the death penalty is cruel and unusual. To the contrary, I am applying the same evolving standards of decency rubric
that the United States Supreme Court has always applied to claims that a punishment is cruel and unusual, under
which legislation supplies the clearest evidence of contemporary societal mores. Unlike the majority, however, I am
unwilling to simply assume that the legislature was motivated to enact P.A. 12–5, which expressly retains the death
penalty for crimes committed before its effective date, for political reasons rather than by a sincere belief in the morality
and the enduring penological value of the death penalty. The majority also states that there is “nothing improper about
a legislator acting on the basis of political considerations.” The majority is invalidating the death penalty, however, on
the basis of its assumption that a majority of legislators believe that the death penalty violates contemporary mores
and that they retained the death penalty retroactively either for purely political reasons or to wreak vengeance against
particular defendants. Thus, it is the majority that has taken the position that, in this context, it is improper for a legislator
to act on the basis of political considerations rather than on the basis of his or her moral beliefs.


25 The majority states that “not a single legislator has publicly indicated that the decision to repeal the death penalty
prospectively while retaining it for those who offended prior to April 25, 2012, embodied ... [a] financial and pragmatic
agreement” rather than a moral judgment. The majority, however, has not identified a single legislator who has publicly
stated that a majority of legislators believed that the death penalty is immoral. See footnote 22 of this dissenting opinion.
Indeed, numerous legislators who opposed the death penalty on moral grounds argued that those legislators who were
unwilling to vote for retroactive repeal—and who, therefore, presumably did not have moral qualms about the death
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penalty—should vote for prospective repeal on practical grounds. See footnote 19 of this dissenting opinion. This suggests
that these legislators were concerned that the bill would not pass without such votes.


26 The majority's reliance on Senator John A. Kissel's prediction that this court would conclude that P.A. 12–5 is
unconstitutional because its prospective repeal provision provides “the best and most recent indication of evolving
standards in our society of human decency” is similarly misplaced. See 55 S. Proc., Pt. 2, 2012 Sess., p. 574. Ironically,
Kissel is a strong supporter of the death penalty for heinous murders. See “Senator Kissel: State Death Penalty Repeal Bill
Appears to be Dead,” (May 12, 2011), available at http://ctsenaterepublicans.com/2011/05/senator-kissel-state-death-
penalty-repeal-bill-appears-to-be-dead/ (last visited July 30, 2015). Moreover, although the majority states that Kissel's
remarks indicated that he believed that “the vast majority of those legislators who voted for P.A. 12–5 would have
supported a full repeal,” the majority does not explain how Kissel could have known that. The legislators certainly did not
say so during the legislative debate on P.A. 12–5. Accordingly, I find persuasive the state's argument in its supplemental
brief that these remarks most likely reflect Kissel's concern “that if this court decided not to be bound by 145 years of
precedent and instead evaluated [P.A. 12–5] pursuant to the court's view of Connecticut's evolving standard of decency,
there was no reliable way to predict the outcome.” Indeed, if Kissel thought that a majority of legislators who intended
to vote for P.A. 12–5 believed that the death penalty is immoral, it would hardly have made sense for him to argue that
they should vote against P.A. 12–5 lest their vote in favor of it be interpreted as an indication of their belief that the death
penalty is immoral.


In any event, even if it were true that “the vast majority of those legislators who voted for P.A. 12–5 would have
supported a full repeal”—for which I see no evidence—it would still be the case that a majority of legislators did not
support full repeal. Accordingly, we would still be required to answer the question of what motivated the minority of
legislators who voted for P.A. 12–5 but who did not support a full repeal in order to determine the legislative consensus.
If those legislators believed that the death penalty is consistent with contemporary standards of decency, then there
would be no legislative consensus to the contrary.


27 The majority points to testimony by family members of murder victims in committee hearings on P.A. 12–5 to the effect
that the death penalty retraumatizes them. As the majority recognizes, however, other evidence that was presented
at the hearings showed that the families of some victims support the death penalty as an appropriate punishment for
certain crimes. See Conn. Joint Standing Committee Hearings, Judiciary, Pt. 9, 2012 Sess., pp. 2699–2700, remarks
of Representative Al Adinolfi (noting that family member of victims in Cheshire case believed that death penalty is
appropriate punishment for certain crimes); id., at p. 2870, remarks of Kimberly Sundquist (Sundquist, whose uncle had
been murdered, argued in favor of death penalty and noted that not one person who testified that “our current system is
very traumatic on victims” had stated that capital punishment is immoral).


28 The majority relies on testimony of Chief State's Attorney Kevin Kane before the Judiciary Committee, both in 2009
and in 2012, to support its conclusion that the death penalty is inconsistent with contemporary societal mores. I fail to
perceive, however, how Kane's unexplained prediction that, if the legislature repealed the death penalty prospectively,
“the Connecticut Supreme Court would decide that in effect ... the community standard is such that [the death penalty]
is now cruel and unusual punishment”; (emphasis added) Conn. Join Standing Committee Hearings, Judiciary, Pt. 8,
2009 Sess., p. 2412; sheds any light on the contemporary societal mores of this state's citizens. Indeed, Kane ultimately
admitted that his statement did not reflect his personal assessment of contemporary societal mores (which, in any event,
would not be binding on this court), but was merely “a prediction just like a prediction of whether or not a jury's going to
find somebody guilty.” Id. Accordingly, as with the testimony of Senator John A. Kissel; see footnote 26 of this dissenting
opinion; I find persuasive the state's argument in its supplemental brief that Kane's testimony likely reflected his concern
“that if this [c]ourt decided not to be bound by 145 years of precedent and instead evaluated [P.A. 12–5] pursuant to the
[c]ourt's view of Connecticut's evolving standard of decency, there was no reliable way to predict the outcome.” It is ironic
indeed that the majority, in an apparent attempt to direct attention from its unsupported conclusion that the death penalty
is somehow inconsistent with contemporary societal mores in this state to someone else, now uses Kane's concerns
about what this court might do in the event of a prospective repeal to justify doing the very thing that he was concerned
about. Moreover, when pressed for an explanation of his remark, Kane stated that he believed that prosecutors would
be reluctant to seek the death penalty for crimes committed before the effective date of a prospective repeal because to
treat crimes differently based on the date that they were committed would be “not fair.” Conn. Joint Standing Committee
Hearings, Judiciary, Pt. 8, 2009 Sess., p. 2413. Thus, the most reasonable explanation of his remark is that he believed
that this court might conclude that it is inconsistent with contemporary society mores to treat two criminals who committed
the same crime differently on the basis of this arbitrary factor—an issue that the majority does not address—not that he
believed the prospective repeal would reflect a categorical rejection of the death penalty as an appropriate punishment
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for all crimes. See also Conn. Joint Standing Committee Hearings, Pt. 9, 2012 Sess., pp. 2601–2602, remarks of Chief
State's Attorney Kane (arguing that state's attorneys would be unlikely to charge defendants who committed crimes
before effective date of prospective repeal with capital crime). Similarly, the written testimony of the Division of Criminal
Justice reveals that the division argued against prospective repeal and in favor of retaining the death penalty for all
heinous murders in 2009 because it believed that “it would be untenable as a matter of constitutional law or public policy
for the state to execute someone today who could not be executed for committing the same conduct after a date in the
future.” (Emphasis added.) Conn. Joint Standing Committee Hearings, Judiciary, Pt. 9, 2009 Sess., p. 2716. The majority
conveniently fails to quote the emphasized language or to acknowledge the Division of Criminal Justice's arguments in
favor of retaining the death penalty for all crimes, which clearly indicate a belief that the death penalty is not categorically
unconstitutional. Finally, to the extent that the majority suggests throughout its opinion that Kane's views about P.A. 12–
5 carry particular weight because he was representing the state in this case, I disagree. The fact that Kane represents
the state in criminal cases does not mean that his remarks to the legislature represent the official views of the state with
regard to legislation. Rather, the official views of the state as to the constitutionality of the death penalty are embodied
in the language of P.A. 12–5, which expressly permits the imposition of the death penalty for those who committed their
crimes before the passage of the act. Kane's remarks before the legislature also do not represent the official position of
the prosecutor in the present case, who has expressly argued that P.A. 12–5 does not evince a newly emerged standard
of decency that rejects the death penalty as immoral and that it is not arbitrary. The prosecutor's views on many of the
other issues that the majority has addressed are unknown because the issues were not raised by the defendant and the
state has not had an opportunity to brief them.


29 The majority accuses me of ignoring “the fundamental principle that [t]he right to be free [from] cruel and unusual
punishments, like the other guarantees of the Bill of Rights, may not be submitted to vote.... The very purpose of a [b]ill
of [r]ights was to withdraw certain subjects from the vicissitudes of political controversy, to place them beyond the reach
of majorities and officials and to establish them as legal principles to be applied by the courts.... Furman v. Georgia, [408
U.S. 238, 268–69, 92 S.Ct. 2726, 33 L.Ed.2d 346 (1972) ] (Brennan, J., concurring).” (Internal quotation marks omitted.)
See footnote 87 of the majority opinion. Of course, if a particular death penalty scheme permitted standardless sentencing
or if a particular death sentence was the result of an arbitrary factor, such as the race of the defendant, majority support
for the legislation or the sentence would not render them constitutional. To put it mildly, however, there is a tension
between Justice Brennan's statement in his concurring opinion in Furman and the evolving standards of decency rubric
that the United States Supreme Court has repeatedly applied to claims pursuant to the eighth amendment. In my view,
the very purpose of the evolving standards of decency test was to allow the scope of the protection provided by the
constitutional bar on cruel and unusual punishments to evolve along with the societal mores of the majority of citizens,
as long as those societal standards are no less protective than the standards that existed when the constitution was
adopted. See Penry v. Lynaugh, 492 U.S. 302, 335, 109 S.Ct. 2934, 106 L.Ed.2d 256 (1989) (declining to find imposition
of death penalty on mentally impaired individuals unconstitutional because “there is insufficient evidence of a national
consensus against executing mentally retarded people convicted of capital offenses”), overruled on other grounds by
Atkins v. Virginia, 536 U.S. 304, 122 S.Ct. 2242, 153 L.Ed.2d 335 (2002); see also W. Berry III, “Following the Yellow
Brick Road of Evolving Standards of Decency: The Ironic Consequences of ‘Death–Is–Different’ Jurisprudence,” 28 Pace
L.Rev. 15, 25–26 (2007) (criticizing evolving standards of decency rubric because it “assumes that the meaning of cruel
and unusual punishment rests on public opinion ... not on constitutional principle”). Its purpose was not to allow a minority
of citizens, legislators or judges to impose their personal standards of decency in the form of a permanent constitutional
rule. Although the majority in the present case disagrees with my conclusion that standards of decency are established
by the majority of citizens, it never clearly articulates the level of societal consensus that it believes is sufficient to evince
established societal mores.


30 Lacking an adequate record to review this claim, the majority relies heavily on cherry picked extra-record sources that
provide slanted and untested explanations for the history of the death penalty in this state. I recognize that this court
has previously held that, on appeal to this court, a party may rely on “extra-record reference materials as evidence of
contemporary societal norms to advocate for a new constitutional rule....” State v. Rizzo, supra, 303 Conn. at 184 n. 81, 31
A.3d 1094, citing Connecticut Coalition for Justice in Education Funding, Inc. v. Rell, 295 Conn. 240, 310 n. 56, 990 A.2d
206 (2010) (considering scientific studies in context of sixth Geisler factor, although not “part of the trial court record”);
Moore v. Moore, 173 Conn. 120, 122, 376 A.2d 1085 (1977) (legislative facts, that is facts that “help determine the
content of law and policy,” are subject to judicial notice); E. Margolis, “Beyond Brandeis: Exploring the Uses of Non–Legal
Materials in Appellate Briefs,” 34 U.S.F.L.Rev. 197, 214 (2000) (opining that it is “appropriate ... to introduce [nonlegal]
material in support of policy arguments at the appellate stage of [litigation]”). Nothing requires this court, however, to give
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credence to such materials when they are slanted or contain untested factual assertions, especially when the issue is
a controversial one. It is particularly inappropriate to assume the truth and accuracy of extra-record materials when the
parties have not even had an opportunity to review the materials or to respond to them.


31 See Quinnipiac University, Release Detail (March 12, 2013), question 29, available at http://www.quinnipiac.edu/
institutes-and-centers/polling-institute/connecticut/release-detail?ReleaseID=1864 (last visited July 30, 2015). In
addition, only 45 percent of registered voters approved of the repeal of the death penalty by the enactment of P.A. 12–5,
while 51 percent of voters disapproved. Id., question 30. The same poll indicates that, as of April 25, 2012, the effective
date of P.A. 12–5, 62 percent of voters favored the death penalty for murder while 30 percent of voters opposed it. Id.,
question 29.


In a March, 2011 poll, “10 percent [of voters] favor[ed] the death penalty for all people convicted of murder; 16 percent
[said] no one should be executed and 73 percent [said] the death penalty depends on the circumstances of each case.”
Quinnipiac University, Release Detail (March 10, 2011), question 43, available at http://www.quinnipiac.edu/institutes-
and-centers/polling-institute/connecticut/release-detail?ReleaseID=1566 (last visited July 30, 2015). Thus, 83 percent
of voters favored the death penalty under some circumstances.
Contrary to the majority's statement in footnote 87 of its opinion, I have not engaged in “a stark about-face” from my
position in State v. Rizzo, supra, 303 Conn. at 195, 31 A.3d 1094 in which I recognized “the weaknesses inherent in
public opinion polls as objective measures of the popular psyche....” Rather, I continue to believe that public opinion
polls cannot trump legislation as evidence of societal mores. Because these public opinion polls evince a societal
consensus in this state that is consistent with legislation that has been in place for centuries, however, I believe that
they provide more reliable evidence of established societal mores than would polls that evinced an emerging societal
trend. See footnote 33 of this dissenting opinion. In any event, these polls certainly do not demonstrate the absence
of such public support, which the defendant has the burden of proving. Finally, I am compelled to observe that it is
ironic indeed that these public opinion polls, on which the state expressly relied in its supplemental brief to this court
and the accuracy of which the defendant did not dispute, appear to be the only form of extra-record materials that are
beneath the notice of the majority.


32 The defendant has relied only on the practices of those states that have repealed the death penalty prospectively for
certain persons in support of his claim that a prospective repeal evinces a general societal consensus against the death
penalty in all cases. The majority has gone far beyond that claim by considering general sentencing practices and abolition
trends in all states.


33 Perhaps in recognition of the weakness of its argument that the citizenry of this state and their representatives in the
General Assembly have rejected the death penalty as immoral, the majority contends that, even if the death penalty
continues to enjoy public support, this court's “own judgment will be brought to bear on the question of the acceptability of
the death penalty under the [e]ighth [a]mendment.” (Internal quotation marks omitted.) Atkins v. Virginia, supra, 536 U.S.
at 312, 122 S.Ct. 2242. The majority has not cited a single case, however, in which the United States Supreme Court
or any other court applying the evolving standards of decency rubric has concluded that, although an established and
previously constitutional punishment for a particular crime or for a particular class of defendants continued to be consistent
with contemporary societal mores, it still violated a constitutional prohibition on cruel and unusual punishments. Nor has
the majority adequately explained how its view that it may substitute its judgment for the judgment of the legislature and
the people of this state can be reconciled with the United States Supreme Court's statement that, “[i]n determining what
standards have ‘evolved’ ... we have looked not to our own conceptions of decency, but to those of modern American
society as a whole.” Stanford v. Kentucky, supra, 492 U.S. at 369, 109 S.Ct. 2969.


The majority contends that the courts in Hall v. Florida, ––– U.S. ––––, 134 S.Ct. 1986, 188 L.Ed.2d 1007 (2014),
Solem v. Helm, 463 U.S. 277, 103 S.Ct. 3001, 77 L.Ed.2d 637 (1983), Furman v. Georgia, 408 U.S. 238, 92 S.Ct. 2726,
33 L.Ed.2d 346 (1972), Robinson v. California, 370 U.S. 660, 82 S.Ct. 1417, 8 L.Ed.2d 758 (1962), Weems v. United
States, 217 U.S. 349, 30 S.Ct. 544, 54 L.Ed. 793 (1910), and People v. Anderson, 6 Cal.3d 628, 493 P.2d 880, 100
Cal.Rptr. 152, cert. denied, 406 U.S. 958, 92 S.Ct. 2060, 32 L.Ed.2d 344 (1972), found that specific punishments were
unconstitutional even though they were consistent with contemporary societal mores. I disagree. In Hall, the United
States Supreme Court considered the constitutionality of Florida's procedure for determining the intellectual ability of
defendants accused of capital crimes. The court concluded that, because “the vast majority” of states had rejected
Florida's procedure, and because there was a consistent trend toward recognizing a more flexible procedure, there
was “strong evidence of consensus that our society does not regard [Florida's] strict [intelligence quotient] cutoff as
proper or humane.” Hall v. Florida, supra, at 1998. In Solem v. Helm, supra, at 299, 103 S.Ct. 3001 although the court
was not applying the evolving standards of decency test, it noted that the defendant was the only defendant in the
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state of South Dakota who had ever been sentenced to death without the possibility of parole for passing a bad check.
Thus, it is arguable that the court found that the punishment violated contemporary standards of decency on the basis
of actual sentencing practices in the state. In Furman, the court concluded that the death penalty statutes in many
states were unconstitutional because of procedural deficiencies that permitted arbitrary sentencing, not because the
death penalty was inherently inconsistent with contemporary societal mores. See Gregg v. Georgia, supra, 428 U.S.
at 195, 96 S.Ct. 2909 (“the concerns expressed in Furman that the penalty of death not be imposed in an arbitrary
and capricious manner can be met by a carefully drafted statute that ensures that the sentencing authority is given
adequate information and guidance”). In Robinson v. California, supra, at 666, 82 S.Ct. 1417 the court concluded that
a California statute that criminalized the status of being a drug addict would be in the same category as a statute
that criminalized suffering from a disease, which “would doubtless be universally thought to be an infliction of cruel
and unusual punishment....” Thus, the court held that the state statute was inconsistent with broader societal mores.
Weems was decided before the full development of the evolving standards of decency standard, and the standard
that the court applied is unclear. See Weems v. United States, supra, at 381, 30 S.Ct. 544 (fact that punishment for
falsifying single item of public account and punishment for forgery or counterfeiting were same “exhibits a difference
between unrestrained power and that which is exercised under the spirit of constitutional limitations formed to establish
justice”). In People v. Anderson, supra, at 649, 100 Cal.Rptr. 152, 493 P.2d 880, the court concluded that the sentencing
practices of the state belied what the California death penalty scheme and public opinion polls showed about public
support of the death penalty. The majority states that my attempt to show that the courts in these cases did not rely
exclusively on their own judgment in determining that a punishment is consistent with contemporary societal mores is
unsuccessful and that I “simply cannot wipe away a century of eighth amendment jurisprudence.” The majority does not
even attempt, however, to explain why my analysis of these cases is wrong. In any event, if the majority truly believes
that these cases support the notion that courts no longer are required to consider contemporary societal mores, but
only their own judgment, it should admit forthrightly that it sees no need to consider the views of this state's citizens
and the legislature on the morality of the death penalty and is relying solely on its own views.
The majority also contends that the statement of the United States Supreme Court in Stanford v. Kentucky, supra, 492
U.S. at 369, 109 S.Ct. 2969 that the court must look to the moral standards of society to determine what standards
have evolved, has been overruled by Roper v. Simmons, supra, 543 U.S. 551, 125 S.Ct. 1183. In Roper, however, the
court concluded that “the objective indicia of consensus in this case—the rejection of the juvenile death penalty in the
majority of [s]tates; the infrequency of its use even where it remains on the books; and the consistency in the trend
toward abolition of the practice—provide sufficient evidence that today our society views juveniles ... as categorically
less culpable than the average criminal.” (Internal quotation marks omitted.) Id., at 567, 125 S.Ct. 1183. Far from
concluding that this evidence of a popular consensus was extraneous to its ultimate conclusion that the juvenile death
penalty is unconstitutional, the court in Roper stated that these “objective indicia” provided the court with “essential
instruction.” (Emphasis added.) Id., at 564, 125 S.Ct. 1183. To be sure, it is arguable that the court in Roper implied
that there might be cases in which, although an established and previously constitutional punishment continued to
enjoy public support, the court still could find the punishment to be disproportionate in the exercise of its independent
judgment. Id. Roper was not such a case, however, nor has the majority cited any other case in which a court has
invalidated a punishment solely on the basis of its own concepts of decency.


34 The majority also concludes that delays in the execution of defendants who have been sentenced to death, racial
disparities in the imposition of the death penalty and the danger of erroneous executions diminish the retributive value of
the penalty. Although the defendant made a passing reference in his brief to the fact that several legislators who voted
for P.A. 12–5 argued that, because of the long delays occasioned by appellate review of death sentences, the prisoners
on death row were more likely to die of old age than to be executed, the defendant did not contend that these delays
rendered the death penalty unconstitutional. Nor did he raise the issues of racial disparity; see part IV of this dissenting
opinion; or the possibility of erroneous executions. As I have explained; see part I of this dissenting opinion; because
the defendant did not raise these issues, the parties have not briefed them and the record is inadequate for their review,
they are not properly before the court.


35 See State v. Rizzo, supra, 303 Conn. at 147–50, 31 A.3d 1094 (defendant encountered thirteen year old victim as victim
rode bicycle in front of defendant's home and asked victim if anyone knew where he was; when victim replied in negative,
defendant decided to kill him; defendant then told victim that there were snakes in backyard, and asked victim if he wanted
to see them; when victim agreed, defendant went to car and retrieved flashlight and three pound sledgehammer, which he
concealed in his pants; after giving flashlight to victim, defendant approached victim from behind, raised sledgehammer
over his head, and hit victim on side of head with flat surface of sledgehammer; victim rolled over and implored defendant
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to stop hitting him, but defendant hit him repeatedly in head, back and shoulders, one of which blows punched out large
fragment of victim's skull, creating a gaping hole; defendant later told police that he just wanted to know what it was like
to kill somebody); State v. Breton, supra, 264 Conn. at 345–48, 824 A.2d 778 (in early morning hours, defendant went
to home of former wife, “ ‘strapped on’ ” knife, let himself in with key, and went upstairs to former wife's bedroom; when
former wife yelled for their son to call police, defendant sat on top of her and hit her; former wife continued to scream and,
when defendant saw son appear in doorway, he took knife in hand and went to son, who said, “ ‘Dad, I love you,’ ” at which
point defendant hit him, saw “something” gushing out of his neck and heard gasping and gurgling; defendant returned to
former wife, grabbed her hair, hit her and again heard gurgling, and loud crash; as defendant was leaving house, he saw
son lying at bottom of stairs, shaking; defendant then went back to former wife, told her that he just wanted to talk and hit
her again; defendant then returned to son, said “ ‘[t]hank you for the birthday card,’ ” and stabbed him in neck); State v.
Reynolds, supra, 264 Conn. at 18–21, 836 A.2d 224 (defendant, who was convicted drug dealer and member of cocaine
trafficking organization, was on errand to sell cocaine when victim, who was police officer, pulled over police cruiser,
exited vehicle and ordered defendant to “ ‘[g]et up against’ ” cruiser; defendant put left hand on cruiser, but kept right
hand in coat pocket; victim repeatedly ordered defendant to remove hand from pocket and finally took hold of defendant's
right arm in attempt to force him do so; when he was unable to remove defendant's hand from pocket and released his
grip on defendant, defendant took left hand off cruiser, bumped left elbow against victim's chest to ascertain whether he
was wearing bulletproof vest, and, upon determining that he was, withdrew pistol from pocket with right hand and shot
victim behind left ear); State v. Cobb, supra, 251 Conn. at 302–304, 743 A.2d 1 (after asking victim for ride, defendant
forced victim to drive to secluded area, forced her into back seat of car, robbed her, raped her, put glove in her mouth,
covered victim's mouth and nose with several layers of tape, taped her hands together and feet together, carried her to
nearby dam, pushed her off dam onto concrete apron approximately twenty-three feet below; when victim survived fall
and was able to remove some bindings and to crawl out of freezing water, injuring herself in attempt, defendant, who had
been watching victim from top of dam, went down to victim and forced her, facedown, back into water and strangled or
drowned her); State v. Webb, supra, 238 Conn. at 397–98, 680 A.2d 147 (defendant abducted victim in parking garage,
forced her into car, drove her four miles to public park, forcibly removed or forced victim to remove shoes, pantyhose and
panties and attempted to assault victim sexually; when victim, after struggle, was able to break free and tried to escape,
defendant shot her twice in back, causing hemorrhaging and excruciating pain; victim then began crawling away from
defendant, screaming repeatedly for help; defendant returned to car, drove it to victim's location, exited car and shot
victim once in chest, once in ear and once point blank in face, finally killing her). I cite these five cases because, in all
of them, the mandatory appeal process for capital cases has been completed. The facts alleged in the other cases in
which the defendants have been sentenced to death, including the present case, are also horrific, but because those
facts have not been subject to final appellate review, it would be inappropriate for me to assume that they have been
proved beyond a reasonable doubt or to discuss them here.


36 The majority contends that these remarks do not establish that a majority of legislators believed that the death penalty is
the appropriate punishment for all of the defendants who have been sentenced to death because all of these legislators
voted against P.A. 12–5. Thus, the majority apparently believes that, although those who voted against P.A. 12–5
were not motivated by a desire to wreak vengeance against the Cheshire defendants but by a principled belief in the
appropriateness of the death penalty for heinous murder, many of those who voted for P.A. 12–5 but who were unwilling
to vote for retroactive repeal must have been motivated by the desire to see those particular defendants executed. Again,
however, this is nothing more than an unsupported assumption. There is absolutely no reason why those legislators could
not have shared the principled beliefs of the legislators who voted against P.A. 12–5.


I emphasize that I express no view as to the guilt of the defendants who have been convicted of committing the Cheshire
murders and the other crimes referred to during the legislative debates on P.A. 12–5 that have not yet been subject to
final review by this court, or whether those defendants were properly sentenced to death. I also express no personal
view as to whether the death penalty is warranted for any crime. I conclude only that the publicly reported facts of the
Cheshire case and other cases in which the defendants have been sentenced to death reasonably could provide the
basis for a legislative determination that there are crimes that deserve the death penalty.


37 See also Baker v. State, 170 Vt. 194, 228, 744 A.2d 864 (1999) ( “[I]t cannot be doubted that judicial authority is not
ultimate authority. It is certainly not the only repository of wisdom. When a democracy is in moral flux, courts may not
have the best or the final answers. Judicial answers may be wrong. They may be counter productive even if they are right.
Courts do best by proceeding in a way that is catalytic rather than preclusive....” [Internal quotation marks omitted.] ).


38 The preamble to the Connecticut constitution provides: “The People of Connecticut acknowledging with gratitude, the
good providence of God, in having permitted them to enjoy a free government; do, in order more effectually to define,
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secure, and perpetuate the liberties, rights and privileges which they have derived from their ancestors; hereby, after a
careful consideration and revision, ordain and establish the following constitution and form of civil government.”


The constitution of Connecticut, article first, § 2, provides in relevant part: “All political power is inherent in the people,
and all free governments are founded on their authority, and instituted for their benefit....”


39 As the majority observes, the United States Supreme Court has repeatedly recognized that tension between the
requirement that the discretion of the sentencing authority to impose the death penalty must be limited by statute and the
requirement that the sentencing authority must be afforded unlimited discretion to consider any mitigating factor before
imposing the death penalty.


40 Justices Norcott and McDonald state that they do not “purport to resolve conclusively these allegations” but merely “feel
compelled to analyze them.” Thus, they, like the majority, attempt to have their cake (make factual findings on the issue
of racial disparities in the imposition of the death penalty in this state) and eat it, too (deny that they are doing any such
thing). Justices Norcott and McDonald further state that they are aware of “no authority, from this court or any other,
supporting [my] novel rule that the author(s) of a concurring opinion may freely address issues that are likely to arise in
future cases, but that we are categorically barred from discussing issues that will not.” I am aware, however, of no case in
which the concurring justices have addressed an issue that can never come before or be of any concrete interest to the
court. In support of their claim that they are entitled to issue an opinion that is pure dicta and that has no possible bearing
on future claims that might come before the court if the issue may be of interest to other courts or legislatures, Justices
Norcott and McDonald rely on a law review article written by Robert Blomquist. See R. Blomquist, “Concurrence, Posner–
Style: Ten Ways to Look at the Concurring Opinions of Judge Richard A. Posner,” 71 Alb. L.Rev. 37, 46, 56–64 (2008).
I see nothing in the portion of Blomquist's article on which Justices Norcott and McDonald rely, however, that would
suggest that concurring justices may freely render dicta on issues that are of no current or future interest to this court.


41 Another commentator points out that “the intellectual legitimacy of [decisions relying on legislative facts to ascertain
constitutional norms] turns upon the actual truth-content of the legislative facts taken into account by the judges who
propound the decision.” 2 K. Broun, McCormick on Evidence (7th Ed.2013) § 331, pp. 612–13; see also J. Jackson, “The
Brandeis Brief—Too Little, Too Late: The Trial Court as a Superior Forum for Presenting Legislative Facts,” 17 Am. J. Trial
Advoc. 1, 2 (1993–1994) (“This [a]rticle ... argues that the superior forum in which to present legislative evidence is not
through the traditional Brandeis-type brief, but through the trial process. A Brandeis brief is a document implemented at
the appellate level that seeks to persuade the court by including ... legislative evidence in the form of economic and social
surveys, copious legal citations, reports of public investigative committees, or scientific discussions by experts.” [Footnote
omitted.] ). Jackson argues in his article that the trial court is the best forum to introduce legislative facts because “[a] trial
gives the litigants as well as the fact-finders the opportunity to personally experience testimony and view the demeanor
of witnesses. Furthermore, fact-finders can test evidence by observing cross-examination, another step in purifying facts.
Once the flaws in a [witness'] testimony are brought to the surface, the fact-finder can skim away the dross and more
effectively evaluate the refined testimony.” J. Jackson, supra, at 40. “The Brandeis brief cannot accomplish the same
level of testing facts as can a trial, and the Brandeis brief presents, at best, an opportunity to get information into the
judicial process after the fact.” Id., at 41.


42 See also A. Larsen, supra, 98 Va. L.Rev. at 1291 (judicial finding of legislative facts without participation of parties has
“troubling effects,” including “the systematic introduction of bias, the possibility of mistake, and concerns about notice and
legitimacy”); id., at 1294 (computerized research of legislative facts by court may cause “filter bubble,” result of which
is “worse than a [j]ustice purposely finding something to cite that supports what she wants to argue; it is that she will
only find factual authorities to support what it is she wants to argue” [emphasis omitted] ); id., at 1300 (“Justices—like
all of us—have a tendency to engage in ‘motivated reasoning’ and to look for facts that support the argument they are
building, wherever those facts may come from and despite what other opposing authority is out there. This tendency may
encourage the ad hoc and potentially mistaken evaluation of scientific findings—looking for what one wants to see—
particularly if the studies to be used as authorities were never tested by the adversarial method or addressed by experts
below.” [Footnote omitted.] ); B. Gorod, “The Adversarial Myth: Appellate Court Extra–Record Factfinding,” 61 Duke L.J.
1, 11 (2011) (“[i]f courts will ultimately turn to nonparties to provide them with the legislative facts they need to decide
the case, those [nonparties] should be brought into the process at the trial court level, so that the legislative facts they
offer can be thoroughly tested”); B. Gorod, supra, at 12 (courts' reliance on extra-record materials to establish legislative
facts is problematic because of: “[a] the courts' reliance on unfounded assumptions, rather than tested facts; [b] the lack
of established guidelines for the development and testing of legislative facts; [c] the lack of transparency about courts'
rationales in judicial opinions; and [d] the entrenchment in law of factual claims that should be subject to reconsideration
as the world—and one's means of understanding it—changes”).
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43 Donohue's article containing the statistical information that he presented on behalf of the petitioners in the consolidated
habeas proceeding has the hallmarks of an appellate brief. For example, Donohue argues that, “[d]espite the fact that [this
court] had mandated the statistical study and a motions judge had rejected the state's pretrial motion to dismiss [on racial
disparity] grounds, the [habeas court in the consolidated proceeding] ruled that the Connecticut constitutional claims of
race discrimination were barred”; J. Donohue, supra, 11 J. Empirical Legal Stud. at 639–40; the analysis submitted by the
state's expert purporting to show the absence of racial disparities was “problematic” and “flawed”; id., at 640; the habeas
court improperly failed to make a finding on the impact of race on capital charging; id., at 683; the habeas court improperly
criticized Donohue's analysis of racial discrimination in the sentencing of capital defendants, as distinct from charging
decisions; id., at 686; the habeas court improperly failed to recognize that “[t]reating someone differently because of their
race is disparate treatment discrimination, regardless of whether one is aware of one's bias”; (emphasis in original) id., at
688; the habeas court “struggled in dealing with statistical evidence”; id.; and the habeas court was “clearly erroneous”
when it found that the high number of capital cases in the judicial district of Waterbury could be the result of “random
distribution.” Id., at 689. Justices Norcott and McDonald apparently agree with all of these contentions. In my view, it
is improper for those to sanction this attempted end run on the process of appellate review in the consolidated habeas
case, without providing an opportunity for the state to respond.


44 Just one example illustrates Donohue's point. Donohue concluded in his study that the “logit” measure revealed that
“minorities who kill whites are sentenced to death at a substantially higher rate than white defendants who commit similar
crimes” and that this disparity was “highly statistically significant.” J. Donohue, supra, 11 J. Empirical Legal Stud. at
662. In a footnote, Donohue explained that the “logit” measure was superior to other measures because, according to
“[t]he distinguished quantitative methodologist and University Professor at Harvard Gary King ... using a linear model to
analyze binary dependent variables is ‘conceptually incorrect’ and ‘can yield predicted probabilities greater than one or
less than zero, heteroskedasticity, inefficient estimates, biased standard errors, and useless test statistics.’ ” Id., at 662 n.
51. Donohue then argued that his use of the “logit” measure was preferable to the methods used by the Commissioner of
Correction's expert, who had “purported to show there was no evidence of racial discrimination in capital sentencing....”
Id., at 666. Perhaps Justices Norcott and McDonald find this information useful without further elucidation, but I do not.


I recognize that Donohue's statements concerning the difficulties faced by nonexpert judges when attempting to find
facts in cases involving complex scientific or mathematical issues was directed at the habeas court in the consolidated
habeas proceeding. Even if Donohue were correct, however, that the consolidated habeas proceeding was doomed
to failure because, even with the assistance of the parties and their experts, the racial disparity issue was simply
too complex for a judge with no scientific or statistical training to understand, it would be no solution for the equally
unqualified justices of this court to make factual findings on the issue. Rather, the solution would be for the habeas
court to retain a special master to assist it.


45 The fact that Donohue strongly disagreed with the claims of these scholars only supports my position that the issue
is strongly contested and that, while members of this court should not be fact-finding under any circumstances, that is
particularly true when they are relying on contested studies outside the record.


46 See K. Scheidegger, supra, 10 Ohio St. J.Crim. L. at 163 n.93, citing S. Klein et al., “Race and the Decision to Seek the
Death Penalty in Federal Cases,” Technical Report of the RAND Corporation, Infrastructure, Safety, and Environment
(2006), p. xvii (effect of race on decisions to seek death penalty in federal system disappear when data is adjusted for
heinousness of crime); id., at 161, quoting R. Berk et al., “Statistical Difficulties in Determining the Role of Race in Capital
Cases: A Re-analysis of Data from the State of Maryland,” 21 J. of Quantitative Criminology 365, 386 (2005) (“[f]or both
capital charges and death sentences, race either played no role or a small one that is very difficult to specify” [internal
quotation marks omitted] ); K. Scheidegger, supra, at 158 and n. 68, citing D. Baime, “Report to the New Jersey Supreme
Court, Systemic Proportionality Review Project, 2000–2001 Term” (2001) (referencing series of annual reports by special
master appointed by New Jersey Supreme Court that found that statistical evidence did not support claim of bias on
either race of defendant or race of victim); D. Baime, “Report to the New Jersey Supreme Court, Systemic Proportionality
Review Project, 2001–2002 Term” (2002), p. 3 (analysis by special master “disclose[d] no statistically reliable evidence
that the race or ethnicity of the defendant affects whether ... the case proceeds to the penalty phase or whether ... the
death is imposed ... [or] that the race of the victim affects whether ... the death penalty is imposed”); see also State of
New Jersey, “New Jersey Death Penalty Study Commission Report” (2007), p. 1. (“[t]he available data do not support a
finding of invidious racial bias in the application of the death penalty in New Jersey”).


47 In addition to Donohue's report, Justices Norcott and McDonald rely on government data derived from both the Criminal
Justice Information Services Division of the Federal Bureau of Investigation and the Uniform Crime Reporting Program of
the state of Connecticut to support their analysis of the racial disparity issue. As the justices acknowledge, however, this
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court already has concluded that it could not rely on this data because it was preliminary. They also rely on the 2003 study
by the Commission on the Death Penalty, which was created by our legislature. See Public Acts 2001, No. 01–151, § 4.
That study sets forth raw statistics concerning the race of defendants and victims in death penalty cases and makes no
attempt to perform any more sophisticated statistical analysis to determine whether the apparent racial disparities might
be explainable by other factors. State of Connecticut, Commission on the Death Penalty, “Study Pursuant to Public Act
No. 01–151 of the Imposition of the Death Penalty in Connecticut” (January 8, 2003) pp. 17–28. Indeed, the commission
itself stated that “the percentages are difficult to interpret and the [c]omission does not attempt to do so....” Id., at p.
25. Moreover, the commission stated in the study that the report of the petitioners' expert in the consolidated habeas
proceeding, which was expected to be available later that year, was “expected to provide information regarding race,
ethnicity, gender, age, and socioeconomic status of defendants and victims in capital felony cases, and will be available
for review by the [l]egislature at that time.” Id., at pp. 20–21. Accordingly, the data from these studies clearly is not
sufficient for this court to draw any definitive conclusions as to the existence of racial disparities in the imposition of the
death sentence in this state. Contrary to the intimation of Justices Norcott and McDonald, however, I recognize that these
studies were highly suggestive of a serious problem and that there was a clear need for further study to determine the
extent to which the death penalty in this state has been infected by the arbitrary factor of race, as this court expressly held
in State v. Cobb, 234 Conn. 735, 663 A.2d 948 (1995). Pursuant to Cobb, that further study was conducted by the experts
in the consolidated habeas proceeding, in which, as Justices Norcott and McDonald acknowledge, the habeas court
reached no definitive factual conclusions as to the existence of racial disparities in the imposition of the death penalty.


Justices Norcott and McDonald also state that they suspect that “the crux of [my] problem ... is that [I] simply [fail] to
understand the nature or purpose of a meta-study.” They point to no “meta-study,” however, and I am aware of none,
concerning the studies addressing racial disparities in the imposition of the death penalty in this state.


48 As noted by this court in State v. Santiago, supra, 305 Conn. at 114 n. 1, 49 A.3d 566 § 53a–54b was amended twice
between the date of the defendant's offenses and the date of this court's original decision in this case. Because those
amendments had no bearing on the defendant's appeal, this court referred in Santiago to the then current revision of the
statute. Id. Since that time, § 53a–54b was further amended. See P.A. 12–5, § 1. To avoid any confusion, I refer herein
to the 1999 revision of § 53a–54b, the revision that was in effect at the time of the offense in the present case.


49 General Statutes § 1–1(t) provides: “The repeal of an act shall not affect any punishment, penalty or forfeiture incurred
before the repeal takes effect, or any suit, or prosecution, or proceeding pending at the time of the repeal, for an offense
committed, or for the recovery of a penalty or forfeiture incurred under the act repealed.”


50 General Statutes § 54–194 provides: “The repeal of any statute defining or prescribing the punishment for any crime
shall not affect any pending prosecution or any existing liability to prosecution and punishment therefor, unless expressly
provided in the repealing statute that such repeal shall have that effect.”


51 Public Act 12–5, § 38, provides: “The provisions of subsection (t) of section 1–1 of the general statutes and section 54–
194 of the general statutes shall apply and be given full force and effect with respect to a capital felony committed prior
to the effective date of this section under the provisions of section 53a–54b of the general statutes in effect prior to the
effective date of this section.”


52 General Statutes § 53a–46b provides in relevant part: “(a) Any sentence of death imposed in accordance with the
provisions of section 53a–46a shall be reviewed by the Supreme Court pursuant to its rules. In addition to its authority to
correct errors at trial, the Supreme Court shall either affirm the sentence of death or vacate said sentence and remand
for imposition of a sentence in accordance with subparagraph (A) of subdivision (1) of section 53a–35a.


“(b) The Supreme Court shall affirm the sentence of death unless it determines that: (1) The
sentence was the product of passion, prejudice or any other arbitrary factor; or (2) the evidence
fails to support the finding of an aggravating factor specified in subsection (i) of section 53a–46a....”


Section 53a–46b was amended by P.A. 12–5 for purposes that have no bearing on this appeal. For convenience,
unless otherwise indicated, I refer in this dissenting opinion to the current revision of the statute instead of the revision
that was in place when the defendant committed the capital offense.


53 General Statutes § 1–2z provides: “The meaning of a statute shall, in the first instance, be ascertained from the text of
the statute itself and its relationship to other statutes. If, after examining such text and considering such relationship, the
meaning of such text is plain and unambiguous and does not yield absurd or unworkable results, extratextual evidence
of the meaning of the statute shall not be considered.”


54 The eighth amendment to the United States constitution provides: “Excessive bail shall not be required, nor excessive
fines imposed, nor cruel and unusual punishments inflicted.”
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55 In State v. Webb, supra, 238 Conn. at 494–505, 680 A.2d 147, this court focused primarily on the provision of General
Statutes (Rev. to 1995) § 53a–46b (b)(3) that directed the court to affirm the sentence of death unless it determined
that “the sentence is excessive or disproportionate to the penalty imposed in similar cases, considering both the
circumstances of the crime and the character and record of the defendant.” When the legislature originally enacted §
53a–46b in 1980; see Public Acts 1980, No. 80–332, § 2; “it was widely believed that the [eighth amendment] required
proportionality review.” State v. Webb, supra, at 504, 680 A.2d 147. The United States Supreme Court has since clarified
that proportionality review is a constitutionally permissible method of minimizing “the risk of wholly arbitrary, capricious,
or freakish sentences”; Pulley v. Harris, 465 U.S. 37, 45, 104 S.Ct. 871, 79 L.Ed.2d 29 (1984); but is not constitutionally
required. Id., at 50–51, 104 S.Ct. 871. In 1995, the legislature amended § 53a–46b to eliminate the requirement for
proportionality review. See Public Acts 1995, No. 95–16, § 3(b). It is clear, however, that the provision of § 53a–46b
(b)(1) requiring the court to determine whether the death sentence was “the product of passion, prejudice or any other
arbitrary factor,” no less than the former statutory requirement for proportionality review, was enacted in response to
United States Supreme Court decisions indicating that appellate review of a death sentence to “determine whether it was
imposed under the influence of passion or prejudice”; (internal quotation marks omitted) State v. Webb, supra, at 503,
680 A.2d 147; is a permissible method of ensuring compliance with the eighth amendment prohibition on the arbitrary
and capricious imposition of the death penalty.


56 As I have indicated, several defendants who have been sentenced to death in this state are currently participating
in a proceeding on a petition for a writ of habeas corpus raising the claim of racial disparity in the imposition of the
death sentence in violation of § 53a–46b (b)(1). The habeas court has rejected their claim; see In re Death Penalty
Disparity Claims, Superior Court, judicial district of Tolland, geographical area number nineteen, Docket No. TSR–CV–
05–4000632–S (2013); and that decision is currently pending on appeal to this court. See In re Death Penalty Disparity
Claims, supra, at Docket No. SC 19252.


57 To the extent that the defendant believes that the legislature intended that § 53a–46b provides greater protection than
that provided by the eighth amendment, I disagree. He has not expressly made any such argument in his appellate briefs
and has pointed to no evidence of such an intent.


58 Indeed, § 53a–54b contains a number of legislative distinctions that could be characterized as “arbitrary” in the sense that
the defendant uses that word. For example, under § 53a–54b (5), which makes murder during the course of a kidnapping
a capital felony, a person who compelled a victim to move from the living room of a residence into the kitchen before
murdering the victim would be eligible for the death penalty, while a person who chased a fleeing victim from the living
room into the kitchen would not be. State v. Sanseverino, 291 Conn. 574, 584, 969 A.2d 710 (2009) (defendant cannot
be convicted of kidnapping if restraint of victim was incidental and necessary to commission of underlying crime). Under
§ 53a–54b (7), which makes the murder of two or more persons in a single transaction a capital felony, a person who
murdered a pregnant woman whose child was born alive but ultimately died as a result of the assault on the mother
would be eligible for the death penalty, while a person who instantaneously killed both the mother and the fetus would
not be. State v. Courchesne, supra, 296 Conn. at 705, 998 A.2d 1. Under § 53a–54b (8), which makes the murder of a
person under sixteen years of age a capital felony, a person who murdered a victim one hour before the victim's sixteenth
birthday would be eligible for the death penalty, while a person who murdered the victim one hour after his sixteenth
birthday would not be. See State v. Higgins, supra, 265 Conn. at 65, 826 A.2d 1126. I am aware of no authority, however,
for the proposition that such legislative distinctions violate the eighth amendment.


To the extent that the defendant relies on Fleming v. Zant, 259 Ga. 687, 690, 386 S.E.2d 339 (1989) (reversing
death sentence imposed on mentally disabled defendant before legislature prospectively prohibited imposition of death
sentence on such disabled defendants), Cooper v. State, 540 N.E.2d 1216, 1220 (Ind.1989) (reversing death sentence
imposed on fifteen year old defendant before legislature prospectively repealed death penalty for defendants under
age of sixteen years), State v. Bey, 112 N.J. 45, 98, 548 A.2d 846 (1988) (death sentence could not be imposed on
defendant who was seventeen years old at time of offense when, after offense, legislature repealed death penalty for
juvenile defendants), and Van Tran v. State, 66 S.W.3d 790, 811 (Tenn.2001) (reversing death sentence that was
imposed before legislature prospectively prohibited imposition of death sentence on mentally retarded defendants, and
remanding for determination as to whether defendant was mentally retarded), I conclude in part VII B of this dissenting
opinion that these cases do not support his claim. See also footnote 84 of this dissenting opinion.


59 Justice Eveleigh contends in footnote 48 of his concurring opinion that, “[a]lthough Gregg and Furman focus on the need
to channel the discretion of a sentence in individual cases to avoid arbitrary results, the United States Supreme Court's
eighth amendment jurisprudence on arbitrariness in sentencing is not confined to arbitrariness by individual sentencing
bodies.” In support of this contention he cites Woodson v. North Carolina, 428 U.S. 280, 305, 96 S.Ct. 2978, 49 L.Ed.2d
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944 (1976) ( “Death, in its finality, differs more from life imprisonment than a [100 year] prison term differs from one of
only a year or two. Because of that qualitative difference, there is a corresponding difference in the need for reliability
in the determination that death is the appropriate punishment in a specific case.”). The court in Woodson held that the
death penalty statute under review in that case was unconstitutional because it was mandatory, and “it is only reasonable
to assume that many juries under mandatory statutes will continue to consider the grave consequence of a conviction
in reaching a verdict. North Carolina's mandatory death penalty statute provides no standards to guide the jury in its
inevitable exercise of the power to determine which first-degree murderers shall live and which shall die.” Id., at 303, 96
S.Ct. 2978. In addition, the court in Woodson held that the mandatory death sentence statute prevented the sentencing
authority from considering all the facts and circumstances of the particular offense, thereby undermining the reliability of
the sentence. Id., at 303–305, 96 S.Ct. 2978. Thus Woodson, like the other cases that I have discussed, involved concerns
about unprincipled and irrational decisions made by sentencing authorities. Justice Eveleigh has cited no authority for the
proposition that, when a defendant has raised a colorable claim that a legislative classification treats similarly situated
defendants differently, the claim implicates reliability concerns under the eighth amendment.


60 The defendant also claims that, under P.A. 12–5, this state can no longer impose the death penalty in a consistent,
reliable and nonarbitrary manner, as required by the eighth amendment. My conclusion in part VI of this dissenting opinion
that the imposition of the death penalty on the defendant would not violate § 53a–46b, which implements the eighth
amendment requirement for a nonarbitrary capital sentencing scheme, is dispositive of this claim.


61 The standard for determining whether a particular punishment violates the eighth amendment is set forth in part III of this
dissenting opinion. To reiterate, the United States Supreme Court relies primarily on two objective factors to guide its
determination as to whether a particular punishment violated contemporary standards of decency: (1) “legislation enacted
by the country's legislatures,” which provides the “clearest and most reliable objective evidence of contemporary values”;
(internal quotation marks omitted) Graham v. Florida, supra, 560 U.S. at 62, 130 S.Ct. 2011; Atkins v. Virginia, supra, 536
U.S. at 312, 122 S.Ct. 2242; and (2) “[a]ctual sentencing practices” in this country. Graham v. Florida, supra, at 62, 130
S.Ct. 2011. After determining the contemporary societal consensus, the United States Supreme Court has then exercised
its independent judgment to consider “the culpability of the offenders at issue in light of their crimes and characteristics,
along with the severity of the punishment.... In this inquiry the [c]ourt also considers whether the challenged sentencing
practice serves legitimate penological goals.” (Citations omitted.) Id., at 67, 130 S.Ct. 2011.


62 The defendant has cited no authority for the proposition that the courts may consider only the societal consensus in a
particular state to determine the constitutionality of that state's capital sentencing scheme under the eighth amendment.
Because I conclude that there is no consensus against the death penalty in this state, I need not address that question.


63 As of the date of this opinion, Alaska, Connecticut, Hawaii, Illinois, Iowa, Maine, Maryland, Massachusetts, Michigan,
Minnesota, Nebraska, New Jersey, New Mexico, New York, North Dakota, Rhode Island, Vermont, West Virginia,
Wisconsin and the District of Columbia do not have an operative capital sentencing scheme, either because the scheme
has been legislatively repealed or because it has been judicially invalidated. Death Penalty Information Center, “States
With and Without the Death Penalty,” available at http://www.deathpenaltyinfo.org/states-and-without-death-penalty (last
visited July 30, 2015).


64 See Death Penalty Information Center, “Hawaii,” (2015), available at http://www.deathpenaltyinfo.org/hawaii-0 (last
visited July 30, 2015).


65 See Death Penalty Information Center, “Illinois,” (2015), available at http://www.deathpenaltyinfo.org/illinois-1 (last visited
July 30, 2015).


66 See Death Penalty Information Center, “Iowa,” (2015), available at http://www.deathpenaltyinfo.org/iowa-0 (last visited
July 30, 2015).


67 See Death Penalty Information Center, “Maine,” (2015), available at http://www.deathpenaltyinfo.org/maine-0 (last visited
July 30, 2015).


68 See 2013 Md. Laws c. 156.


69 See Death Penalty Information Center, “Michigan,” (2015), available at http://www.deathpenaltyinfo.org/michigan-0 (last
visited July 30, 2015).


70 See Death Penalty Information Center, “Minnesota,” (2015), available at http://www.deathpenaltyinfo.org/minnesota-0
(last visited July 30, 2015).


71 Section 2C:11–3b of the New Jersey Revised Statutes Annotated (West 2012 Cum. Pocket Part) provides: “An inmate
sentenced to death prior to the date of the enactment of this act [repealing the death penalty], upon motion to the
sentencing court and waiver of any further appeals related to sentencing, shall be resentenced to a term of life
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imprisonment during which the defendant shall not be eligible for parole. Such sentence shall be served in a maximum
security prison.


“Any such motion to the sentencing court shall be made within 60 days of the enactment of this
act. If the motion is not made within 60 days the inmate shall remain under the sentence of death
previously imposed by the sentencing court.”


The defendant apparently believes that this statute prospectively repeals the death penalty because it does not, by its
own operation, convert sentences of death to life sentences, but requires defendants sentenced to death to take action.
I assume for purposes of this dissenting opinion, without necessarily agreeing with the defendant, that the statute may
be characterized as a prospective repeal.


72 Chapter 141 of the New Mexico Laws (2009), 2009 N.M. Laws c. 11, § 6, provides: “The provisions of this act [repealing
the death penalty] apply to crimes committed on or after July 1, 2009.”


73 See Death Penalty Information Center, “Vermont,” (2015), available at http://www.deathpenaltyinfo.org/vermont-0 (last
visited July 30, 2015).


74 See Death Penalty Information Center, “Wisconsin,” (2015), available at http://www.deathpenaltyinfo.org/wisconsin-0
(last visited July 30, 2015).


75 For a list of all executions in the United States by state and by date, see Death Penalty Information Center, “Executions
in the U.S. 1608–2002: The ESPY File Executions by State,” available at http://www.deathpenaltyinfo.org/documents/
ESPYstate.pdf (last visited July 30, 2015).


The defendant acknowledges that, in a number of pre-Furman cases, various courts concluded that the death penalty
may be imposed on a defendant who committed a capital felony before the effective date of abolition. See In re Faltin,
31 Ariz. 465, 477, 254 P. 477 (1927); In re Stewart, 78 Kan. 885, 886, 96 P. 45 (1908); In re Schneck, 78 Kan.
207, 210, 96 P. 43 (1908); State v. Lewis, 273 Mo. 518, 536–37, 201 S.W. 80 (1918). The defendant represents,
however, that none of these defendants was ultimately executed. See Arizona Dept. of Corrections, “Historical Prison
Register,” (2015), available at http://corrections.az.gov/historical-prison-register-e-i (last visited July 30, 2015) (William
Faltin died in prison in 1953); M. Church, “Capital Punishment, 1870–1907,” Kansas Memory Blog (January 24, 2008),
available at http://www.kansasmemory.org/blog/post/28195390 (last visited July 30, 2015) (Kansas governors refused
to execute death warrants from 1872 through 1909); H. Frazier, Death Sentences in Missouri, 1803–2005: A History
and Comprehensive Registry of Legal Executions, Pardons, and Commutations (2006), pp. 170–71 (Missouri governor
commuted Ora Lewis' death sentence in 1918).


76 See Death Penalty Information Center, “Clemency,” (2015), available at http://www.deathpenaltyinfo.org/clemency (last
visited July 30, 2015).


77 See Death Penalty Information Center, “Clemency,” (2015), available at http://www.deathpenaltyinfo.org/clemency (last
visited July 30, 2015).


78 Moreover, there is no way of knowing whether the governors and the board of pardons commuted the death sentences
because they discerned a societal consensus against postrepeal executions or because they perceived serious flaws in
the repealed statutes pursuant to which the death row inmates had been sentenced.


79 See Death Penalty Information Center, “New Mexico,” (2015), available at http://www.deathpenaltyinfo.org/new-
mexico-1(last visited July 30, 2015). In addition, a third defendant who had been accused of committing a capital felony
before the New Mexico legislature abolished the death penalty was tried after the effective date of the abolition. See
Astorga v. Candelaria, Supreme Court of New Mexico, Docket No. 33,152 (order dated September 1, 2011). The trial
ended in a jury deadlock on the death sentence, which resulted in the imposition of a life sentence. See O. Uyttebrouck,
“Life in Prison,” Albuquerque J., May 19, 2012, available at http://www.abqjournal.com/main/2012/05/19/news/life-in-
prison.html (last visited July 30, 2015).


80 See Death Penalty Information Center, “New Mexico,” (2015), available at http://www.deathpenaltyinfo.org/new-mexico-1
(last visited July 30, 2015).


81 See Death Penalty Information Center, “Connecticut,” (2015), available at http://www.deathpenaltyinfo.org/connecticut-1
(last visited July 30, 2015).


82 In Connecticut, only the Board of Pardons and Paroles has the authority to commute death sentences. See General
Statutes § 54–130a. In Maryland, the governor has the power to change a sentence of death to a sentence of life without
the possibility of parole. See 2013 Md. Laws c. 156, § 3. In New Mexico, the governor has the power to grant reprieves
and pardons for all cases except treason and cases involving impeachment. See N.M. Const., art. V, § 6.


83 According to the amicus group of legal historians and scholars, there were no inmates on death row in Iowa when the
legislature repealed the death penalty.
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The amicus curiae group of experts on international human rights and comparative law represents that no other country
has executed a prisoner after the prospective repeal of the death penalty. Again, however, there is no way of knowing
the reason for this fact. In any event, this court has held that “international norms cannot take precedence over a
domestic legal climate in which capital punishment retains strong legislative and judicial support.” State v. Rizzo, supra,
303 Conn. at 196, 31 A.3d 1094. Although I am unable to discern any strong societal support in favor of imposing the
death penalty after a prospective repeal, I also am unable to find strong support against that practice in this country,
and the practices of other countries, standing alone and unexplained, cannot constitute sufficient proof that the practice
is unconstitutional.


84 To the extent that the defendant contends that the four cases he cites in his appellate briefs support his claim that there
is a national consensus against imposing the death penalty after a prospective appeal; see Fleming v. Zant, 259 Ga.
687, 690, 386 S.E.2d 339 (1989) (reversing death sentence on mentally retarded defendant that was imposed before
legislature prospectively prohibited imposition of death sentence on such disabled defendants); Cooper v. State, 540
N.E.2d 1216, 1220 (Ind.1989) (reversing death sentence on defendant who was fifteen years old at time of offense
when sentence was imposed before legislature prospectively repealed death penalty for defendants under age of sixteen
years); State v. Bey, 112 N.J. 45, 98, 548 A.2d 846 (1988) (death sentence could not be imposed on defendant who was
seventeen years old at time of offense when, after offense, legislature repealed death penalty for juvenile defendants);
and Van Tran v. State, 66 S.W.3d 790, 811 (Tenn.2001) (reversing death sentence on mentally retarded defendant that
was imposed before legislature prospectively prohibited imposition of death sentence on such disabled defendants); I am
not persuaded. In each of those cases, the court was confronted with a legislative determination that imposing the death
penalty on defendants with a particular characteristic that reduced their moral culpability was categorically inappropriate.
See Fleming v. Zant, supra, at 690, 386 S.E.2d 339 (“the objective evidence indicates that a consensus against execution
of the mentally retarded does exist among Georgians” and, therefore, “under the Georgia [c]onstitution, the execution of
the mentally retarded constitutes cruel and unusual punishment”); Cooper v. State, supra, at 1220 (Indiana legislature
made “policy decision that no one should be executed for a crime committed at age [fifteen]”); Van Tran v. State, supra,
at 805 (“the execution of mentally retarded individuals violates evolving standards of decency that mark the progress
of a maturing society both nationally and in the [s]tate of Tennessee”). In State v. Bey, supra, at 98, 548 A.2d 846, the
New Jersey Supreme Court concluded that “the [l]egislature never had intended to subject juvenile offenders to capital
punishment, and did intend that its ameliorative amendment would apply retroactively to [the] defendant's case.” Although
the court also conclusorily stated that “notions of fundamental fairness” would require retroactive application of the statute
even if the legislature had no such intent; id., at 104, 548 A.2d 846; it did not explain why. Presumably, however, the court
believed that the legislature had determined that the imposition of the death penalty on juveniles violated contemporary
standards of decency. As I discuss in part III of this opinion, our legislature has made no determination that the death
penalty is immoral.


85 See Arizona Dept. of Corrections, “Arizona Death Penalty History,” (2013), available at https://corrections.az.gov/
public-resources/death-row/Arizona-death-penalty-history (last visited July 30, 2015) (Arizona repealed death penalty
in 1916; after reinstatement in 1918, multiple executions took place); Death Penalty Information Center,
“Colorado,” (2015), available at http://www.deathpenaltyinfo.org/colorado-1 (last visited July 30, 2015) (Colorado
abolished death penalty in 1897 and reinstated it in 1901); D. Wilson, Office of Colorado State Public
Defender, “Cataloge of Colorado Executions,” (2009), available at http://pdweb.coloradodefenders.us/index.php?
option=com_content&view=article&id=152&Itemid=108 (last visited July 30, 2015) (listing executions in Colorado
before repeal and after reinstatement); Death Penalty Information Center, “Delaware,” (2015), available at http://
www.deathpenaltyinfo.org/delaware-1 (last visited July 30, 2015) (Delaware repealed death penalty in 1958; after
reinstatement in 1961, multiple executions took place); Death Penalty Information Center, “Iowa,” (2015), available
at http://www.deathpenaltyinfo.org/iowa-0 (last visited July 30, 2015) (Iowa repealed death penalty in 1872; after
reinstatement in 1878, multiple executions took place; death penalty once again repealed in 1965); Death Penalty
Information Center, “Kansas,” (2015), available at http://www.deathpenaltyinfo.org/kansas-1 (last visited July 30, 2015)
(Kansas repealed death penalty in 1907 and reinstated it in 1935; death penalty struck down by United States Supreme
Court, death penalty statute enacted again in 1994); Death Penalty Information Center, “Maine,” (2015), available at http://
www.deathpenaltyinfo.org/maine-0 (last visited July 30, 2015) (Maine abolished death penalty in 1876 and reinstated
it in 1883; abolished again in 1887); ProCon.org, “Death Penalty: Maine–Abolishment of the Death Penalty,” (2015),
available at http://deathpenalty.procon.org/view.resource.php?resourceID=4925 (last visited July 30, 2015) (referring to
“botched executions” in Maine after 1883 reinstatement); E. Guillot, “Abolition and Restoration of the Death Penalty
in Missouri,” 284 Annals of Am. Acad. of Pol. & Soc. Sci. 105 (November 1952) (Missouri repealed death penalty in
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1917 and reinstated it in 1919); Death Penalty Information Center, “Executions in the U.S. 1608–2002: The ESPY File,
Executions by State,” pp. 174–77, available at http://www.deathpenaltyinfo.org/documents/ESPYstate.pdf (last visited
July 30, 2015) (listing dates of Missouri executions); 1969 N.M. Laws 415 (abolishing death penalty for certain offenses);
1979 N.M. Laws 522–29 (reinstating death penalty for capital offenses); Death Penalty Information Center, “Executions in
the U.S. 1608–2002: The ESPY File, Executions by State,” supra, at pp. 221–23 (listing dates of New Mexico executions);
Death Penalty Information Center, “New York,” (2015), available at http://www.deathpenaltyinfo.org/new-york-1 (last
visited July 30, 2015) (New York limited death penalty in 1967, abolished by United States Supreme Court in 1972;
since reinstating it in 1995, no executions took place; abolished again in 2007); Death Penalty Information Center,
“Oregon,” (2015), available at http://www.deathpenaltyinfo.org/oregon-1 (last visited July 30, 2015) (Oregon repealed
death penalty in 1914, reinstated in it 1920, repealed it again in 1964, and reinstated it again in 1978); Death Penalty
Information Center, “Executions in the U.S. 1608–2002: The ESPY File, Executions by State,” supra, at pp. 271–74
(listing dates of Oregon executions); Death Penalty Information Center, “South Dakota,” (2015), available at http://
www.deathpenaltyinfo.org/south-dakota-0 (last visited July 30, 2015) (South Dakota repealed death penalty in 1915; after
reinstating it in 1939, one prisoner was executed; after abolished by United States Supreme Court, reinstated in 1984,
and one person has been executed since); Tennessee Dept. of Correction, “Tennessee Executions,” (2015), available at
http://www.tennessee.gov/correction/article/tdoc-tennessee-executions (last visited July 30, 2015) (Tennessee repealed
death penalty in 1913; after reinstating it in 1915, multiple prisoners were executed); Death Penalty Information Center,
“Washington,” (2015), available at http://www.deathpenaltyinfo.org/washington-1 (last visited July 30, 2015) (Washington
repealed death penalty in 1913 and reinstated it in 1919; abolished again in 1975, reinstated in 1981); Washington State
Dept. of Corrections, “Persons Executed Since 1904 in Washington State,” (2015), available at http://www.doc.wa.gov/
offenderinfo/capitalpunishment/executedlist.asp (last visited July 30, 2015) (listing dates of Washington executions).


86 The amicus group of legal historians and scholars points out that, in a number of states where the death penalty was
temporarily repealed, the death sentences of inmates on death row were commuted at the time of the initial repeal or
the repeal was retroactive. While it seems clear that the reinstatement of the death penalty for defendants whose death
sentences had previously been commuted by executive action or operation of law would be unlawful as beyond the pale
of decency and entirely inconsistent with the fair and orderly administration of justice, among other reasons, in states
where there was no commutation and where the repeal was prospective, defendants who had been sentenced to death
before repeal could have no reasonable expectation that their death sentences would not be carried out.


87 In the cases relied on by Justice Eveleigh, the defendants challenging the prospective repeals were in different classes
for equal protection purposes, i.e., those who committed crimes before repeal and those who committed crimes after
repeal, and in the same class for eighth amendment purposes, i.e., defendants whose reduced culpability makes the
death penalty inappropriate. Under such circumstances, eighth amendment concerns trump equal protection principles.
In the present case, the same analysis applies, with the difference that, for eighth amendment purposes, all defendants
are in the class for whom the death penalty constitutionally may be imposed. Accordingly, equal protection principles,
not eighth amendment principles, apply.


88 Justice Eveleigh's contention that “no lawmaker articulated a legitimate or moral rationale for conditioning death upon
the date of the offense” is simply incorrect. The legislative history of P.A. 12–5 is replete with evidence that many of the
legislators who voted for prospective repeal had concluded that the death penalty has simply become unworkable, which
is clearly a legitimate rationale. See footnote 19 of this dissenting opinion.


89 The equal protection clause of the fourteenth amendment to the United States constitution provides in relevant part: “No
State shall ... deny to any person within its jurisdiction the equal protection of the laws.” U.S. Const., amend. XIV, § 1.


90 In Dortch, the court did not specify whether the defendant raised his claim under the federal constitution, under the state
constitution or under both. Presumably, however, he did not raise the claim solely under the state constitution.


91 The defendant in the present case contends that Dortch is distinguishable because it involved “a mere procedural change
in our state's capital punishment scheme,” while the question in the present case is whether the defendant “is similarly
situated to defendants who are ineligible for the death penalty because of the fortuitous date of their offense.” If the “mere
procedural change” had applied to the defendant in Dortch, however, he might have been sentenced to life in prison
instead of to death, and he was deprived of that beneficial opportunity merely because of the “fortuitous” date of his
offense. Accordingly, I would reject this claim.


The defendant also points out that the defendant in Dortch ultimately was not executed because the state Pardons
Board commuted his sentence. See G. Demeusy, “Chair Claims 13th Victim As W.J. Lorain is Executed: Sentence
of [George M. Dortch, Jr.] Commuted: Pardons Board Gives Him Life,” Hartford Courant, July 12, 1955, p. 1. The
defendant contends that this fact reveals “a societal judgment that it would be inappropriate to execute someone who
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has been arbitrarily denied the benefit of a potentially lifesaving law based solely on an arbitrary effective date.” The
reasons for the commutation of the sentence of the defendant in Dortch, however, are unclear. Although the attorney
for the defendant in that case argued before the Pardons Board that the defendant should have been given the benefit
of the new statute, he also made other arguments in support of commutation. G. Demeusy, supra, at p. 5. In any event,
the actions of the Pardons Board in 1955 reveal little about contemporary societal norms. Finally, the fact that the
legislature has delegated to the Board of Pardons and Parole the authority to commute the defendant's death sentence
if it finds that that sentence would be unduly harsh in light of the enactment of P.A. 12–5 does not mean that this court
has the authority to ignore the clear legislative intent that the act not be applied retroactively.


92 In Dobbert v. Florida, supra, 432 U.S. at 288, 97 S.Ct. 2290 the defendant committed certain capital offenses in violation
of Florida's capital sentencing scheme. After he committed the offenses, but before he was tried and sentenced, the
United States Supreme Court held in Furman v. Georgia, supra, 408 U.S. at 239–40, 92 S.Ct. 2726 that capital sentencing
schemes like Florida's were unconstitutional. Dobbert v. Florida, supra, at 288, 97 S.Ct. 2290. Thereafter, the Florida
Supreme Court resentenced all prisoners who had been sentenced to death before the decision in Furman to life
imprisonment. Id., at 301, 92 S.Ct. 2726; see also Donaldson v. Sack, 265 So.2d 499, 505 and n. 10 (Fla.1972) (Florida
court commuted death sentences pursuant to statute providing that, if death penalty should be held unconstitutional,
“the court having jurisdiction over a person previously sentenced to death for a capital felony shall cause such person
to be brought before the court, and the court shall sentence such person to life imprisonment with no eligibility for
parole” [internal quotation marks omitted] ). The Florida legislature enacted a new capital sentencing scheme, under
which the defendant was tried, convicted and sentenced to death. Dobbert v. Florida, supra, at 287, 97 S.Ct. 2290.
The defendant in Dobbert contended on appeal to the United States Supreme Court that, because the Florida Supreme
Court had resentenced all prisoners who had already been sentenced to death when the unconstitutional statute was
invalidated to life imprisonment, the imposition of the death sentence on him pursuant to the new statute denied him the
equal protection of the laws. Id., at 301, 97 S.Ct. 2290. The United States Supreme Court concluded that the defendant
was “simply not similarly situated” to those defendants whose sentences had been commuted, because “[h]e was neither
tried nor sentenced prior to Furman, as were they....” Id. Thus, the court held that, because of the date of his sentencing,
the defendant was not similarly situated to other defendants who had committed offenses while the invalidated statute
was in effect.


Dobbert is not inconsistent with the holding of this court in Dortch that defendants who commit crimes during the
period that a particular capital sentencing scheme is in effect are similarly situated to each other but not to defendants
who commit crimes under a subsequently enacted prospective scheme. See Dortch v. State, supra, 142 Conn. at 30,
110 A.2d 471. Dortch, like the present case, involved legislative line drawing between two constitutionally permissible
approaches, while Dobbert involved the judicial invalidation of a statute as unconstitutional and the subsequent
enactment of a constitutional statute. In the latter situation, any statutory savings provision would not apply (because
it obviously could not preserve the application of an unconstitutional statute and, in any event, the unconstitutional
statute was not rendered inoperative by legislative repeal), and the court in Dobbert merely concluded that neither the
equal protection clause nor the ex post facto clause barred the application of a later enacted, constitutional statute to a
defendant who committed a crime while the unconstitutional statute was in force, in accordance with the presumptive
desire of the legislature, as long as the new law was not more onerous than the old one and the defendant was on
notice at the time of the crime that his conduct would subject him to the penalty imposed. Dobbert v. Florida, supra, 432
U.S. at 296–97, 97 S.Ct. 2290. Thus, the United States Supreme Court was not troubled by the fact that defendants
who committed similarly egregious crimes during the period that a particular death penalty statute was in force, but who
were not similarly situated under state law because of the fortuity that their sentences were imposed on different dates,
were treated very differently. I can perceive no reason why the court would be more troubled by different treatment of
defendants based on differences in the laws in effect on the dates that they committed their crimes.


93 The defendant contends that, because the imposition of the death penalty on him implicates his fundamental right to life,
the statutory classification created by P.A. 12–5 is subject to strict scrutiny. This court repeatedly has rejected similar
claims. For example, the defendant in State v. Wright, 246 Conn. 132, 140–41, 716 A.2d 870 (1998), argued that “the right
to be free from deprivations of liberty as a result of arbitrary sentences is fundamental, and therefore the statutory provision
at issue may be upheld only if the [g]overnment has a compelling interest in the classification in question.” (Internal
quotation marks omitted.) This court observed that “[t]he Supreme Court in Chapman [v. United States, 500 U.S. 453, 465,
111 S.Ct. 1919, 114 L.Ed.2d 524 (1991) ] rejected that claim ... stating: [W]e have never subjected the criminal process to
this sort of truncated analysis, and we decline to do so now. Every person has a fundamental right to liberty in the sense
that the [g]overnment may not punish him unless and until it proves his guilt beyond a reasonable doubt at a criminal trial
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conducted in accordance with the relevant constitutional guarantees.... But a person who has been so convicted is eligible
for, and the court may impose, whatever punishment is authorized by statute for his offense, so long as that penalty is
not cruel and unusual ... and so long as the penalty is not based on an arbitrary distinction.... As an interpretation of
the federal constitution by the United States Supreme Court, this holding necessarily governs the defendant's federal
constitutional claim. We therefore conclude that rational basis analysis governs the defendant's claim.” (Footnote omitted;
internal quotation marks omitted.) State v. Wright, supra, at 140–41, 716 A.2d 870; see also State v. Higgins, supra, 265
Conn. at 66, 826 A.2d 1126 (legislature's choice of punishment for criminal offense is not subject to strict scrutiny merely
because it implicates defendant's fundamental liberty interest). This reasoning applies equally to the defendant's claim in
the present case. See Styron v. Johnson, 262 F.3d 438, 452 (5th Cir.2001) (“[E]qual protection clauses do not require a
higher level of scrutiny for legislative classifications that may result in the death penalty. Thus, [the petitioner's] claims are
to be assessed under a rational basis test.” [Internal quotation marks omitted.] ), cert. denied sub nom. Styron v. Cockrell,
534 U.S. 1163, 122 S.Ct. 1175, 152 L.Ed.2d 118 (2002); Henderson v. State, 962 S.W.2d 544, 561 (Tex.Crim.App.1997)
(rejecting defendant's claim that court must apply strict scrutiny to legislative classification governing eligibility for death
penalty and applying rational basis test to statute); Gray v. Commonwealth, 274 Va. 290, 307, 645 S.E.2d 448 (2007)
(applying rational basis review to equal protection claim when defendant “was unable to cite, nor do we find, any capital
murder case from any court that applied strict scrutiny review to an equal protection claim made by a convicted capital
murder defendant facing a death sentence”), cert. denied, 552 U.S. 1151, 128 S.Ct. 1111, 169 L.Ed.2d 826 (2008).


94 I recognize that there may be capital offenses that were committed before the effective date of P.A. 12–5 that have
not yet been discovered or prosecuted. If so, the persons who committed those offenses could be subject to a capital
sentencing scheme that the legislature has deemed problematic. If such offenses were committed, however, their number
is presumably very small.


95 The defendant cites Saylor v. Indiana, 808 N.E.2d 646 (Ind.2004), for the proposition that ameliorative changes to capital
sentencing laws must be applied retroactively. In Saylor, the defendant was tried, convicted and sentenced to death
in 1992 under a state law that authorized the trial judge to override a jury recommendation against the death penalty.
Id., at 650–51. The jury rendered a unanimous recommendation against the death penalty, the trial judge overrode that
recommendation, and the defendant's death sentence was affirmed on appeal to the Supreme Court of Indiana. Id., at
648. Thereafter, the United States Supreme Court, in Apprendi v. New Jersey, 530 U.S. 466, 490, 120 S.Ct. 2348, 147
L.Ed.2d 435 (2000), held that a jury must find any fact necessary to impose a death sentence. Saylor v. Indiana, supra, at
648. The Indiana legislature then amended the death penalty statute to remove the judicial override provision for future
cases. The defendant sought a rehearing, claiming that the new statute required the reversal of his death sentence. Id.
The Supreme Court of Indiana declined to decide whether the new statute applied retroactively to cases on collateral
review under Teague v. Lane, 489 U.S. 288, 311, 109 S.Ct. 1060, 103 L.Ed.2d 334 (1989), which held that a newly
announced constitutional rule involving “watershed rules of criminal procedure” implicating the fundamental fairness of
a trial applied retroactively to cases on collateral review. Saylor v. Indiana, supra, at 649. Instead, it held pursuant to an
Indiana rule of appellate procedure that allows reviewing courts to revise a sentence if the sentence was “inappropriate”
that the defendant's death sentence was inappropriate because, “[e]ven if the [s]ixth [a]mendment does not bar [the
defendant's] execution ... as a matter of Indiana state law [the defendant], if tried today, could not be sentenced to death
without a jury recommendation that death be imposed.” Id., at 650. This conclusion, however, was largely driven by the
fact that the sentence was imposed pursuant to a statute that was later held to be unconstitutional. Thus, even if this court
had the same authority as the Indiana court to determine whether sentences are “inappropriate,” which we do not, Saylor
does not support the proposition that, when a defendant has been sentenced to death under a death penalty statute
that would be constitutional under current law and the statute is later amended or repealed, equal protection principles
require that the amendment or repeal must apply retroactively.


Hamm v. Rock Hill, 379 U.S. 306, 85 S.Ct. 384, 13 L.Ed.2d 300 (1964), also provides no support for the defendant's
position. In that case, the United States Supreme Court held that, “[f]uture state prosecutions [for peaceful attempts
to be served in places of public accommodation] being unconstitutional [under the supremacy clause of the United
States constitution after the enactment of the federal Civil Rights Act of 1964, 42 U.S.C. § 1981 et seq.] and there being
no saving[s] clause in [that act] itself, convictions for pre-enactment violations would be equally unconstitutional and
abatement necessarily follows.” Id., at 315, 85 S.Ct. 384. Thus, the court held that, because Congress had no intent to
allow prosecutions for violations of state laws that conflicted with the Civil Rights Act of 1964 prior to the enactment of
that act, such prosecutions were unconstitutional under the supremacy clause. Hamm does not support the proposition
that a state legislature's refusal to repeal the state's own criminal law retroactively violates the equal protection clause
when the law prior to the repeal was constitutional. Indeed, in Bell v. Maryland, 378 U.S. 226, 242, 84 S.Ct. 1814,
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12 L.Ed.2d 822 (1964), the United States Supreme Court remanded a case to state court for a determination as to
whether a state savings clause operated to protect convictions that had been obtained under a trespassing law that
was later repealed by the state legislature, without reaching the question of whether the convictions violated the equal
protection clause because the state trespassing law discriminated against the defendants on the basis of their race. As
the defendant acknowledges, the Court of Appeals of Maryland concluded that Maryland's statutory savings provisions
applied to the repeal of the trespassing law and affirmed the convictions under review in Bell, but subsequently granted
a rehearing and reversed the convictions, presumably as the result of the United States Supreme Court's intervening
decision in Hamm, which was issued on December 14, 1964. Hamm v. Rock Hill, supra, at 306, 85 S.Ct. 384; Bell
v. State, 236 Md. 356, 369, 204 A.2d 54 (1964) (concluding in decision issued on October, 22, 1964, that savings
provision applied to repeal of trespassing law and prosecutions were not barred by Civil Rights Act of 1964 because
federal act was not retroactive); Bell v. State, supra, at 356, 204 A.2d 54 (rehearing was granted on December 7, 1964,
and convictions were reversed on April 9, 1965).


96 Article first, § 1, of the Connecticut constitution provides: “All men when they form a social compact, are equal in rights;
and no man or set of men are entitled to exclusive public emoluments or privileges from the community.”


97 The defendant states conclusorily that, under the second Geisler factor, the text of article first, § 1, of the state constitution
supports his claim, but does not explain why. See State v. Rizzo, supra, 303 Conn. at 134, 31 A.3d 1094 (second Geisler
factor is text of operative constitutional provisions). Accordingly, I decline to consider this claim. See State v. T.R.D.,
286 Conn. 191, 213–14 n. 18, 942 A.2d 1000 (2008) (claim not considered because it was inadequately briefed). The
defendant makes no claim that the first or third Geisler factors support his claim. See State v. Rizzo, supra, at 136, 31
A.3d 1094 (Geisler factors include “[1] persuasive relevant federal precedents ... [and] [3] historical insights into the intent
of our constitutional forebears” [internal quotation marks omitted] ).


98 Thus, the resentencing law in Canister did not apply to defendants who had committed a capital felony before the effective
date of the statute and who had not yet been apprehended or charged as of that date, or to defendants who had already
been sentenced to death under the invalidated death penalty statute.


99 The relevant constitutional provision provided: “[T]he general assembly shall not pass local or special laws in any of the
following enumerated cases ... regulating the practice in the courts of justice ... [or] summoning or impaneling grand or
petit juries.... In all other cases, where a general law can be made applicable, no special law shall be enacted.” (Internal
quotation marks omitted.) People v. Canister, supra, 110 P.3d at 382.


100 See State v. Carbone, supra, 172 Conn. at 255–56, 374 A.2d 215 (when criminal statute was repealed after defendants
violated it but before they were charged, “defendants were liable to prosecution [under the repealed statute] at the date
of the repeal [and] § 54–194 preserves that liability”).


101 Article one, § 10, of the constitution of the United States provides in relevant part: “No State shall ... pass any Bill of
Attainder....”


102 Article one, § 10, of the constitution of the United States provides in relevant part: “No State shall ... pass any ... ex
post facto Law....”


103 See 55 H.R. Proc., supra, at p. 1064, remarks of Representative Sawyer (“When we look at the courts and the
expectations that we have of them, it is to evaluate a question of law. We ... particularly get rankled if we think that they
are making law.... That's why this amendment is very important because it's very clear to the courts when they make their
determination what will happen.”); 55 S. Proc., Pt. 3, 2012 Sess., p. 667, remarks of Senator Coleman (“[E]ven assuming
that [the proposed legislature would be found unconstitutional] ... I don't know what else would happen except that the
people that are on death row would remain on death row and the bill as amended, if it were to become law, would be
voided. And consequently ... I just don't think that it's something that's necessary to adopt.”); see also 55 S. Proc., Pt.
3, 2012 Sess., p. 668, remarks of Senator Fasano (“I guess I look at [the amendment] as a spare tire in your trunk. You
may not need it. But if it is unconstitutional, you have it. And you've protected the intent of the [l]egislature, which is not,
clearly not to let the [eleven prisoners] currently on death row to get a different sentence.”).


1 Unless otherwise noted, all future references in this opinion to the constitutionality of capital punishment in Connecticut
are to its constitutionality under the state constitution.


2 In Ross, the court stated that, in reviewing a death penalty statute, “the due process clauses of our state constitution
incorporate the principles underlying a constitutionally permissible death penalty statute that the United States Supreme
Court has articulated in [prior] cases.... These principles require, as a constitutional minimum, that a death penalty statute,
on the one hand, must channel the discretion of the sentencing judge or jury so as to [ensure] that the death penalty is
being imposed consistently and reliably and, on the other hand, must permit the sentencing judge or jury to consider,
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as a mitigating factor, any aspect of the individual defendant's character or record as well as the circumstances of the
particular offense.” (Citations omitted.) State v. Ross, supra, 230 Conn. at 252, 646 A.2d 1318.


3 Although I am not convinced that the Geisler test is the proper standard for assessing state constitutional claims in the
first instance; see footnote 7 of this opinion; this court consistently has applied that framework in prior cases, and there
is no reason to depart from that framework in the present case.


4 I agree with Chief Justice Rogers' discussion of whether the death penalty serves any legitimate penological goals and
with parts IV through XIV of her dissenting opinion, in which she addresses the analysis in the concurring opinion of
Justices Norcott and McDonald of whether the death penalty is arbitrary and discriminatory, as well as the defendant's
other claims. I also generally agree with Justice Espinosa's dissenting opinion.


5 The majority claims that the defendant raised a general challenge to the constitutionality of capital punishment because
one of the stated grounds for reconsideration in his motion was that P.A. 12–5 “represents a fundamental change in the
contemporary standard[s] of decency in Connecticut and a rejection of the penological justifications for the death penalty,
rendering the death penalty now cruel and unusual punishment....” (Internal quotation marks omitted.) To the extent the
defendant relied on the contemporary standards of decency in Connecticut as a basis for that argument, however, he
did so in the context of his challenge to capital punishment under the eighth amendment to the federal constitution and
not under the Connecticut constitution.


The defendant devoted only four pages in his brief to a claim that, “even if an execution following passage of [P.A. 12–
5] did not violate the eighth amendment, it would clearly violate ... the constitution of Connecticut.” In this argument,
the defendant relied primarily on cases from other jurisdictions in which the court considered whether the enactment
of a statutory provision prohibiting the imposition of capital punishment on a certain category of offenders applied
retroactively to similar offenders who were sentenced to death before the statute's enactment. See Fleming v. Zant,
259 Ga. 687, 690, 386 S.E.2d 339 (1989) (intellectually disabled offender); Saylor v. State, 808 N.E.2d 646, 647–48
(Ind.2004) (offender convicted and sentenced to death under procedure subsequently revised so that offender would
no longer be eligible for capital punishment); Cooper v. State, 540 N.E.2d 1216, 1219–20 (Ind.1989) (offender who
committed crime when she was under sixteen); State v. Bey, 112 N.J. 45, 101–102, 548 A.2d 846 (1988) (juvenile
offender); Van Tran v. State, 66 S.W.3d 790, 792 (Tenn.2001) (intellectually disabled offender). In a similar vein, the
defendant's reference to the views of prior dissenting justices of this court was not in support of a claim that the death
penalty is generally unconstitutional but was intended to show that “the concerns expressed in those opinions are
increased exponentially here, where any death sentence would rest on [the] wholly arbitrary factor” of the date of the
offense following the passage of P.A. 12–5. (Emphasis added.) The defendant's discussion of policy considerations
also focused on the unfairness of retaining capital punishment for a small number of offenders while repealing the
punishment for future offenders.
During oral argument on the motion for reconsideration, the defendant continued to argue that P.A. 12–5 was
unconstitutional when he contended that the provision to implement the prospective repeal by the date of the offense
was arbitrary under the state constitution and a violation of eighth amendment principles. Indeed, Justice Palmer, in
particular, queried the defendant's appellate counsel repeatedly as to why the distinction in P.A. 12–5 between two
classes of people, namely, future offenders who otherwise might be subject to capital punishment and current death
row inmates, did not require an equal protection analysis. He also asked numerous questions regarding the severability
of the retention provision from the remainder of the act if this court should deem the retention provision unconstitutional.
Accordingly, a fair reading of the defendant's brief and oral argument does not support the majority's conclusion that
the defendant raised a general challenge to the constitutionality of capital punishment, which, in the past, has always
been treated as a per se challenge.


6 This contrasts with Furman v. Georgia, 408 U.S. 238, 92 S.Ct. 2726, 33 L.Ed.2d 346 (1972), in which Justice Brennan
suggested in his concurring opinion that there are four principles by which the United States Supreme Court should
determine whether a particular punishment is cruel and unusual under the federal constitution. See id., at 271–80, 92
S.Ct. 2726 (Brennan, J., concurring). These are whether the punishment is “so severe as to be degrading to the dignity
of human beings”; id., at 271, 92 S.Ct. 2726; is inflicted in an arbitrary fashion; id., at 274, 92 S.Ct. 2726; is “unacceptable
to contemporary society”; id., at 277, 92 S.Ct. 2726; and is clearly unnecessary because it is excessive. Id., at 279, 92
S.Ct. 2726.


7 Although I have expressed reservations in recent years regarding the propriety of applying Geisler in its current form to
state constitutional claims; see, e.g., Doe v. Hartford Roman Catholic Diocesan Corp., 317 Conn. 357, 442, 119 A.3d
462 (2015) (Zarella, J., concurring); State v. Rizzo, supra, 303 Conn. at 202, 31 A.3d 1094 (Zarella, J., concurring);
Connecticut Coalition for Justice in Education Funding, Inc. v. Rell, 295 Conn. 240, 400–401 n. 2, 990 A.2d 206 (2010)
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(Zarella, J., dissenting); I review the defendant's constitutional claim in the present case under Geisler because it was
the legal framework this court adopted in Ross and applied in Rizzo.


8 Article first, § 1, of the Connecticut constitution provides in relevant part: “All men when they form a social compact, are
equal in rights....”


9 The majority relies on People v. Anderson, 6 Cal.3d 628, 637–39, 493 P.2d 880, 100 Cal.Rptr. 152, cert. denied, 406
U.S. 958, 92 S.Ct. 2060, 32 L.Ed.2d 344 (1972), in which the Supreme Court of California determined that the death
penalty was per se unconstitutional under the state constitution, for the proposition that “incidental references to [the]
death penalty in [a] state constitution merely acknowledge that [the] penalty was in use at [the] time of drafting and do
not enshrine its constitutional status as standards of decency evolve....” The court in Anderson, however, adopted a far
more nuanced position than the majority portrays. Although the court stated that references in the California constitution
to capital punishment “do no more than recognize [the] existence [of capital punishment] at the time of their adoption”;
People v. Anderson, supra, at 638, 100 Cal.Rptr. 152, 493 P.2d 880; the court also explained that the references to
capital punishment were contained in the original state constitution in 1849, carried over into the constitution of 1879,
and merely shifted into a different section of the constitution in 1966. Id., at 638–39, 100 Cal.Rptr. 152, 493 P.2d 880.
The court then added: “Nothing in the legislative counsel's analysis, in the arguments for and against the revisions, or
in the Secretary of State's official description of the ballot measure suggested to the voter that approval of [p]roposition
1–a [amending and revising various provisions of the state constitution] in the election of November 8, 1966, would
affirm the continuance of capital punishment.” Id., at 639, 100 Cal.Rptr. 152, 493 P.2d 880. The court thereby indicated
that, if the ballot measure had included such a suggestion, it would not have regarded the constitutional references to
capital punishment as merely incidental. In contrast, Connecticut's constitutional history contains recent evidence of public
support for capital punishment. As discussed in part II B of this opinion, delegates to the 1965 constitutional convention
expressly rejected a constitutional amendment to abolish capital punishment, thus indicating continued approval of capital
punishment almost 150 years following the adoption of the 1818 constitution. Anderson thus fails to support the majority's
contention that the text of the Connecticut constitution is irrelevant because it does not reflect contemporary values. See
Glossip v. Gross, ––– U.S. ––––, 135 S.Ct. 2726, 2747, 192 L.Ed.2d 761 (2015) (Scalia, J., concurring) (“[i]t is impossible
to hold unconstitutional that which the [c]onstitution explicitly contemplates” [emphasis in original] ).


10 In the colony of Connecticut, capital punishment applied to twelve crimes in 1642 and seventeen crimes in 1650. L.
Goodheart, The Solemn Sentence of Death: Capital Punishment in Connecticut (2011) pp. 10–11. In the colony of New
Haven, capital punishment applied to twenty-three crimes in 1656. Id., at p. 12. After the two colonies merged in 1665,
the punishment applied to eighteen crimes. Id., at p. 13.


11 In Connecticut, capital punishment applied to nineteen crimes in 1702 and to twelve crimes in 1750. L. Goodheart, supra,
at pp. 45, 49.


12 Capital punishment applied to eleven crimes in 1784 and to six crimes in 1821. L. Goodheart, supra, at pp. 75, 79.


13 Each treatise consisted of two volumes published in successive years. Swift's first treatise was published in 1795 (volume
I) and 1796 (volume II). His second treatise was published in 1822 (volume I) and 1823 (volume II).


14 In the preface to the updated treatise, Swift noted that his earlier treatise was “imperfect” because it had been written at
the beginning of his career, and he had wanted to revise it since the time of its publication. 1 Z. Swift, A Digest of the
Laws of the State of Connecticut (1822) p. 4. He explained that he thus had devoted his retirement years to “revis[ing]
and enlarg[ing] the work of [his] early age, with the hope to render it more useful, by the knowledge acquired by long
experience.” Id. He added: “So great have been the changes and improvements in our jurisprudence since the former
work was written, that I have retained little more than the plan, and this may be considered as a new work.” Id.


15 The majority's rejection of the views expressed in Swift's updated treatise as being “of little moment” is another example
of the majority's refusal to acknowledge the historical facts when they are inconsistent with its reasoning. Footnote 29 of
the majority opinion. Swift's declaration in the preface of his updated treatise that he sought to revise his earlier work in
accordance with his “long experience” dispels any notion that Swift changed his views in the three or four years following
the constitutional convention, especially when one considers that he also served during those years as the chairman
of the committee to revise the General Statutes; see State v. Ellis, 197 Conn. 436, 451 n. 13, 497 A.2d 974 (1985); to
ensure conformance with the new constitution. See General Statutes (1821 Rev.) preface, p. viii.


The majority also ignores this court's repeated recognition that “Swift's writings are particularly significant to our
state constitutional jurisprudence. He was instrumental in encouraging the public and the legislature to convene the
constitutional convention of 1818. Although he pursued a written constitution in order to achieve separation of powers,
his participation as a leader is significant.... [S]ince ... Swift was the chief [justice] and the state's leading judicial scholar
at the time of the convention, his views on the law take on great significance in determining what the framers had in
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mind when adopting the language of the constitution.” (Citation omitted; internal quotation marks omitted.) State v.
Ross, supra, 230 Conn. at 291, 646 A.2d 1318 (Berdon, J., dissenting in part); accord State v. Joyner, supra, 225
Conn. at 490, 625 A.2d 791 (Berdon, J., dissenting).
Finally, Justice Palmer himself has quoted extensively from Swift's treatises and has characterized Swift as an important
legal authority of his day. See, e.g., State v. Courchesne, 296 Conn. 622, 676–77, 684–85 n. 41, 998 A.2d 1 (2010)
(relying on Swift's writings, describing Swift as authoritative commentator and stating that “ ‘Swift led the development
of an American [as distinct from an English] common law’ ” and that “this court repeatedly and consistently has relied
on Swift for the purpose of ascertaining this state's common law in a wide variety of contexts”). Accordingly, for all of
these reasons, the majority's dismissal of Swift's updated treatise as “of little moment” is incomprehensible. Footnote
29 of the majority opinion.


16 Insofar as the majority suggests that this is not true because “[t]he deciding vote in favor of a retrial [in the case] was
cast by a member of the governing council who ‘was not willing that a man should be [hanged as a result of] his vote’
”; text accompanying footnote 30 of the majority opinion, quoting J. Zeldes, “Connecticut's Most Memorable ‘Good for
Nothing Rascal’ in This ‘Land of Steady Habits,’ ” 80 Conn. B.J. 367, 394 (2006); the majority simply misunderstands
the circumstances. The council member who cast the deciding vote to retry the case did not do so because he believed
the verdict in the prior trial had been wrong or because he was against the imposition of capital punishment. Rather,
he wanted to give Lung another opportunity to present his case unclouded by the prior alleged procedural irregularities
stemming from the severity of the punishment.


17 Swift was chosen by the legislature in 1820 to chair the committee directed to perform this task. State v. Ellis, supra,
197 Conn. at 451 n. 13, 497 A.2d 974.


18 The court nonetheless recognized that its conclusion that the death penalty is not cruel and unusual punishment did not
mean that the penalty may be imposed without any constitutional constraints. See State v. Ross, supra, 230 Conn. at
251–52, 646 A.2d 1318; see also footnote 2 of this opinion.


19 Prosecutors, in particular, and sentencing juries in capital cases, are not randomly selected representatives of the people
of Connecticut.


20 Although the California Supreme Court also declared its state's death penalty statute unconstitutional under the California
constitution; see People v. Anderson, 6 Cal.3d 628, 651, 656–57, 493 P.2d 880, 100 Cal.Rptr. 152, cert. denied, 406 U.S.
958, 92 S.Ct. 2060, 32 L.Ed.2d 344 (1972), the California constitution subsequently was amended to reinstate capital
punishment. See People v. Frierson, 25 Cal.3d 142, 173, 599 P.2d 587, 158 Cal.Rptr. 281 (1979).


1 All references to the concurring justices in this dissenting opinion are to Justices Norcott and McDonald only, and
references to the concurrence or the concurring opinion are to the opinion coauthored by Justices Norcott and McDonald.


2 General Statutes § 51–198(c) provides: “A judge of the Supreme Court who has attained the age of seventy years may
continue to deliberate and participate in all matters concerning the disposition of any case which the judge heard prior to
attaining said age, until such time as the decision in any such case is officially released. The judge may also participate
in the deliberation of a motion for reconsideration in such case if such motion is filed within ten days of the official release
of such decision.”


3 With respect to the gratuitous legal advice offered by the concurring justices to the prisoners on death row, transparently
couched in a speculation that the prisoners “will likely withdraw any pending penalty phase appeals and habeas claims,
and move for a correction of their sentences,” I merely observe that today's decision does not prevent this court from
revisiting this issue in other appeals that raise the issue of the validity of the death penalty under our state constitution,
including the appeal in State v. Peeler, Connecticut Supreme Court, Docket No. SC 18125 (filed February 26, 2008), in
which this very issue is raised and briefed.


4 See State v. Webb, Conn. Supreme Court Records & Briefs, October/November Term, 1995, Pt. 8A, Record p. 9.


5 Because the pending appeals of Jessie Campbell; State v. Campbell, Connecticut Supreme Court, Docket No. SC 18072
(filed November 26, 2007); Russell Peeler; State v. Peeler, Connecticut Supreme Court, Docket No. SC 18125 (filed
February 26, 2008); Lazale Ashby; State v. Ashby, Connecticut Supreme Court, Docket No. SC 18190 (filed July 14,
2008); Steven Hayes; State v. Hayes, Connecticut Supreme Court, Docket No. SC 18782 (filed April 15, 2011); Joshua
Komisarjevsky; State v. Komisarjevsky, Connecticut Supreme Court, Docket No. SC 18973 (filed May 22, 2012); and
Richard Roszkowski; State v. Roszkowski, Connecticut Supreme Court, Docket No. SC 19370 (filed August 26, 2014);
have not yet been heard and/or decided by this court, I do not recite the facts of those cases.


End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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 Distinguished by Schroeder v. Utah Attorney General's Office,


Utah, August 25, 2015


810 P.2d 415
Supreme Court of Utah.


STATE of Utah, Plaintiff and Respondent,
v.


Michael C. THOMPSON and Bruce A.
Conklin, Defendants and Petitioners.


No. 880181.
|


March 21, 1991.


Defendants were convicted in the Third District Court,
Salt Lake County, Judith M. Billings, J., of five counts of
bribery, one count of antitrust violation and one count of
racketeering, and they appealed. The Court of Appeals,
751 P.2d 805, affirmed, and certiorari was granted. The
Supreme Court, Howe, Associate C.J., held that: (1)
under State Constitution, bank customers had right of
privacy in bank records, and (2) good faith exception,
even if adopted under State Constitution, would be
inapplicable to illegal subpoenas issued to defendants'
banks by Attorney General, who was chargeable for the
illegality.


Reversed and remanded with instructions.


Zimmerman, J., filed concurring opinion in which
Durham, J., joined.


Stewart, J., dissented.


Attorneys and Law Firms


*415  David L. Wilkinson, Stanley H. Olsen, Salt Lake
City, for State.


John F. Clark, John K. West, Roy B. Moore, Salt Lake
City, for Michael C. Thompson.


Roy B. Moore, Salt Lake City, for Bruce A. Conklin.


ON CERTIORARI TO THE
UTAH COURT OF APPEALS


HOWE, Associate Chief Justice:


We granted certiorari to review the decision of the Utah
Court of Appeals in State v. Thompson, 751 P.2d 805
(Utah Ct.App.1988), on the propriety of the admission
of evidence against defendants which had been gathered
pursuant to the Subpoena Powers Act.


Defendants Michael C. Thompson and Bruce A. Conklin
were convicted after a jury trial of five counts of bribery in
violation of Utah Code Ann. § 76–6–508(1)(b), one count
of antitrust violation under Utah Code Ann. §§ 76–10–
914 and 76–10–920, *416  and one count of racketeering
in violation of Utah Code Ann. § 76–10–1603. Their
sentences were stayed pending appeal.


I. ARGUMENT


Defendants assail the trial court's denial of their motion
to suppress all evidence gathered by the State under
the Subpoena Powers Act, Utah Code Ann. §§ 77–22–1
through –3, contending that their right to be secure in
their papers against unreasonable searches and seizures
conferred by article I, section 14 of the Utah Constitution
was violated. In 1983 and 1984, the attorney general issued
subpoenas duces tecum under the Subpoena Powers Act
to defendants' bankers, accountants, business associates,


and several corporations. In a related case, 1  Utah Power
and Light Co. (UP & L) challenged the validity of the
subpoenas served upon it. Judge Bunnell of the Seventh
Judicial District Court quashed some subpoenas, and the
attorney general withdrew others, upon a finding that the
subpoenas were “too broad” or “exceeded the parameters
of the good cause affidavit.” We affirmed the dismissal of
the UP & L investigation in In re Criminal Investigation,
754 P.2d 633 (Utah 1988).


This case differs from the UP & L case in that
the subpoenaed persons (defendants' banks) have not
challenged the validity of the subpoenas duces tecum.
Defendants contend that they have standing to make such
a challenge because their right to be free of unreasonable
searches has been violated. The State argues that even
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if we assume the subpoenas were overbroad or failed to
comply with the procedural safeguards imposed by In
re Criminal Investigation, only the subpoenaed persons'
rights have been violated. Defendants themselves were not
subpoenaed and, as a general rule, do not have standing to
assert the violation of fourth amendment rights belonging
to a third party. Alderman v. United States, 394 U.S. 165,
174, 89 S.Ct. 961, 966–67, 22 L.Ed.2d 176, 187 (1968);
Simmon v. United States, 390 U.S. 377, 389, 88 S.Ct. 967,
974, 19 L.Ed.2d 1247, 1256 (1968).


Defendants counter that under article I, section 14 of
the Utah Constitution, they have an “expectation of


privacy” 2  in tax and bank records in the custody of
accountants and banks. Our analysis is confined to bank
records. The issue of tax records was not briefed with any
specificity, nor were any authorities cited for defendants'
tax record contention.


II. ANALYSIS


Article I, section 14 of the Utah Constitution provides in
part: “The right of the people to be secure in their persons,
houses, papers, and effects against unreasonable searches
and seizures shall not be violated....”


We have recently pointed out:


Article I, section 14 of the Utah
Constitution reads nearly verbatim
with the fourth amendment,
and thus this Court has never
drawn any distinctions between
the protections afforded by the
respective constitutional provisions.
Rather, the Court has always
considered the protections afforded
to be one and the same.


State v. Watts, 750 P.2d 1219, 1221 (Utah 1988); see
State v. Lopes, 552 P.2d 120, 121 (Utah 1976); State v.
Criscola, 21 Utah 2d 272, 274, 444 P.2d 517, 518–19
(1968). However, we recognized in State v. Watts that it
might be appropriate in some future case to give article I,
section 14 a different interpretation from that given to the
fourth amendment.


We did that very thing recently in State v. Larocco,
794 P.2d 460, 471 (Utah 1990), where a majority of
this court held that the opening of a car door during a
warrantless search for the vehicle identification number
*417  constituted an unreasonable search under article


I, section 14 of the Utah Constitution. Defendants
similarly seek a different interpretation under the state
constitution than is given to bank records under the fourth
amendment.


The United States Supreme Court has held that a
depositor has no legitimate expectation of privacy in
his bank records and has no standing under the fourth
amendment to challenge their seizure. That Court dealt
with the issue before us today as follows:


Respondent urges that he has a Fourth Amendment
interest in the records kept by the banks because they
are merely copies of personal records that were made
available to the banks for a limited purpose and in
which he has a reasonable expectation of privacy. He
relies on this Court's statement in Katz v. United States,
389 U.S. 347, 353 [88 S.Ct. 507, 512, 19 L.Ed.2d 576]
(1967), quoting Warden v. Hayden, 387 U.S. 294, 304
[87 S.Ct. 1642, 1648, 18 L.Ed.2d 782] (1967), that “we
have ... departed from the narrow view” that “ ‘property
interests control the right of the Government to search
and seize,’ ” and that a “search and seizure” become[ ]
unreasonable when the Government's activities violate
“the privacy upon which [a person] justifiably relie[s].”
But in Katz the Court also stressed that “[w]hat a
person knowingly exposes to the public ... is not a
subject of Fourth Amendment protection.” 389 U.S.
at 351 [88 S.Ct. at 507, 19 L.Ed.2d at 576]. We must
examine the nature of the particular documents sought
to be protected in order to determine whether there is
a legitimate “expectation of privacy” concerning their
contents. Cf. Couch v. United States, 409 U.S. 322, 335
[93 S.Ct. 611, 619, 34 L.Ed.2d 548] (1973).


Even if we direct our attention to the original checks
and deposit slips, rather than to the microfilm copies
actually viewed and obtained by means of the subpoena,
we perceive no legitimate “expectation of privacy”
in their contents. The checks are not confidential
communications but negotiable instruments to be used
in commercial transactions. All of the documents
obtained, including financial statements and deposit
slips, contain only information voluntarily conveyed
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to the banks and exposed to their employees in the
ordinary course of business.


United States v. Miller, 425 U.S. 435, 442, 96 S.Ct. 1619,
1623–24, 48 L.Ed.2d 71, 78–79 (1976).


The result reached in Miller has been roundly criticized.
See LaFave, 1 Search and Seizure § 2.7(c), at 511 (2d
ed. 1987); Alschuler, Interpersonal Privacy and the Fourth
Amendment, 4 N.Ill.U.L.Rev. 1, 21–28 (1983); Guzik,
The Assumption of Risk Doctrine: Erosion of Fourth
Amendment Protection Through Fictitious Consent to
Search and Seizure, 22 Santa Clara L.Rev. 1051, 1068–72
(1982); Comment, Reasonable Expectations of Privacy in
Bank Records: A Reappraisal of United States v. Miller and
Bank Depositor Privacy Rights, 72 J.Crim.L. & Crim. 243
(1981); see also Note, Government Access to Bank Records,
83 Yale L.J. 1439 (1974) (arguing for a privacy interest in
bank records). As LaFave points out, the thrust of Miller


is that the bank customer has no expectation of privacy
and thus no Fourth Amendment protection no matter
how egregious the police conduct which results in
government acquisition of the information in the bank
records. Thus, in United States v. Payner, 447 U.S.
727, 100 S.Ct. 2439, 65 L.Ed.2d 468 (1980), where IRS
agents arranged to have the bank records obtained by
burglary, the Court without hesitation concluded that
under Miller “a depositor has no expectation of privacy
and thus no ‘protectable Fourth Amendment interest’
in copies of checks and deposit slips retained by his
bank.”


LaFave, 1 Search and Seizure at 511 n. 47.


Several state courts have rejected the rationale of Miller
and have held that under their state constitutions, a bank
customer has a privacy right in bank records and has
standing to challenge an invalid subpoena. *418  People
v. Jackson, 116 Ill.App.3d 430, 72 Ill.Dec. 153, 452 N.E.2d
85 (1983); Charnes v. DiGiacomo, 200 Colo. 94, 612 P.2d
1117 (1980) (noting that in certain cases the customer can
lose his expectancy); Commonwealth v. DeJohn, 486 Pa. 32,
403 A.2d 1283 (1979); see also Burrows v. Superior Court of
San Bernardino County, 13 Cal.3d 238, 529 P.2d 590, 118
Cal.Rptr. 166 (1974) (decided prior to Miller but rejecting
the rationale used therein).


These courts have found the rationale in Katz v. United
States, that “the Fourth Amendment protects people, not


places,” to be more persuasive than that of Miller. While
the Katz court stated that “[w]hat a person knowingly
exposes to the public, even in his own home or office, is
not a subject of Fourth Amendment protection,” it also
noted that “what he seeks to preserve as private, even in
an area accessible to the public, may be constitutionally
protected.” 389 U.S. at 351–52, 88 S.Ct. at 511, 19 L.Ed.2d
at 582; State v. Harris, 671 P.2d 175, 177–78 (Utah
1983). The Miller court abandoned this rationale, relying
instead “for its analysis of an expectation of privacy upon
the ownership and possession of the records and not
the reasonable expectations of the individual.” People v.
Jackson [72 Ill.Dec. at 156], 452 N.E.2d at 88; see also
LaFave, 1 Search and Seizure § 2.7(c), at 511.


The state courts have thus found that under an
expectation of privacy test,


it is reasonable for our citizens to
expect that their bank records will be
protected from disclosure because
in the course of bank dealings, a
depositor reveals many aspects of
her personal affairs, opinion, habit
and associations which provide a
current biography of her activities.
Such a biography should not be
subject to an unreasonable seizure
by the State government.... Since it
is virtually impossible to participate
in the economic life of contemporary
society without maintaining an
account with a bank, opening a bank
account is not entirely volitional
and should not be seen as conduct
which constitutes a waiver of an
expectation of privacy. See Burrows
v. Superior Court of San Bernardino
County, 13 Cal.3d 238, 529 P.2d 590,
118 Cal.Rptr. 166 (1974).


People v. Jackson, 72 Ill.Dec. at 157, 452 N.E.2d at 89.


[1]  [2]  We hold that under article I, section 14 of
the Utah Constitution, defendants under the facts of
this case had a right to be secure against unreasonable
searches and seizures of their bank statements, “checks,
savings, bonds, loan applications, loan guarantees,
and all papers which [they] supplied to the bank to
facilitate the conduct of [their] financial affairs upon the
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reasonable assumption that the information would remain
confidential.” Commonwealth v. DeJohn, 486 Pa. at 46,
403 A.2d at 1290; see also Burrows, 13 Cal.3d at 247, 529
P.2d at 596, 118 Cal.Rptr. at 172.


[3]  [4]  Having established this right of privacy in
defendants' bank records, it must still be shown that the
search and seizure by the State was “unreasonable.” A
bank can be compelled to turn over a customer's records
when served with a lawful subpoena. See DeJohn, 486 Pa.
at 48, 403 A.2d at 1291. It follows that the depositor or
customer cannot maintain a constitutional challenge to
evidence gathered pursuant to a subpoena duces tecum
lawfully issued to his bank. This court outlined in In
re Criminal Investigation the test of whether a subpoena
issued under the Subpoena Powers Act is lawful. We
held that subpoenas duces tecum issued in a criminal
investigation involving security operations at UP & L
were not lawful because the Subpoena Powers Act was
unconstitutionally applied. Neither the briefs nor the
written record informs us of the extent to which the
subpoenas in In re Criminal Investigation produced the
evidence which contributed to defendants' convictions.
The court of appeals noted that the subpoenas in the UP
& L investigation were used “to accumulate most of the
evidence used at trial, including tax and bank records from
defendants' accountants and banks.” State v. Thompson,
751 P.2d at 808. At oral argument, this court clarified that
the evidence sought to be suppressed *419  in this case
came as a result of illegal subpoenas:


JUSTICE ZIMMERMAN: Do you contest the fact that
the vast bulk of the documentary evidence against them
[defendants] resulted from the subpoenas that were
discussed in In re Criminal Investigation?


COUNSEL FOR THE STATE: No, your honor. We
acknowledge that the information produced as against
the defendants came in as a result of those subpoenas
that were served.


....


JUSTICE STEWART: Did any of these subpoenas in this
case ... were they served on defendants' banks to acquire
information pertaining to defendants' bank accounts?


COUNSEL FOR THE STATE: Yes, indeed, your honor.
A number of them.


[5]  “[E]xclusion of illegally obtained evidence is a
necessary consequence of police violations of article I,
section 14.” State v. Larocco, 794 P.2d at 472; see also
State v. Bolt, 142 Ariz. 260, 689 P.2d 519, 524 (1984)
(referring to the Arizona equivalent of article I, section
14). All bank records obtained as a result of illegal
subpoenas must therefore be suppressed unless a good
faith exception to the exclusionary rule is appropriate.


We have not heretofore had occasion to decide whether
there is a good faith exception to the exclusionary rule
under article I, section 14 of the Utah Constitution. The
court of appeals held that the evidence obtained from
defendants' bank was admissible under the good faith
exception enunciated in United States v. Leon, 468 U.S.
897, 104 S.Ct. 3405, 82 L.Ed.2d 677 (1984). The court
found that “the subpoenas duces tecum were executed
in objectively reasonable reliance on prior, external
authorization.” State v. Thompson, 751 P.2d at 809–10.


In its brief to this court, the State contends that no
fourth amendment right has been violated and a good
faith exception does not have to be reached. Defendants
contend that a good faith exception should not be
applicable on a state constitutional level, analogizing
the attorney general's unconstitutional application of the
Subpoena Powers Act to a police officer's erroneous
probable cause determination in a warrantless search.


[6]  We agree with both parties. The State is correct
because no fourth amendment violation occurred.
Defendants are correct because a good faith exception,
even if applicable to state constitutional violations, would
not apply to the facts of the instant case.


The federal good faith exception has been characterized
as follows:


The good faith exception to the
warrant requirement of the fourth
amendment developed in Leon arose
in the context of reasonable reliance
by a police officer on a warrant
determined by a magistrate, albeit
incorrectly, to rest on probable
cause. Leon, 468 U.S. at 904, 104
S.Ct. at 3410. In its recent decision
in Illinois v. Krull, 480 U.S. 340,
107 S.Ct. 1160, 94 L.Ed.2d 364
(1987), the Court extended the
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good faith exception announced in
Leon to situations in which police
officers conduct a warrantless search
pursuant to a regulatory scheme
authorizing the search, even though
that statute later is invalidated on
constitutional grounds. Id. at 349,
107 S.Ct. at 1167. In both Leon and
Krull, the touchstone of the Court's
decision was the police officer's
objectively reasonable reliance on
the determination of a magistrate
or a legislature that the challenged
search in fact met the standards
required by the fourth amendment.


United States v. Warner, 843 F.2d 401, 404–05 (9th
Cir.1988); cf. State v. Mendoza, 748 P.2d 181, 185 (Utah
1987).


This objectively reasonable reliance on the determination
of a magistrate or a legislature is not present here. We
do not have an error by a magistrate in finding probable
cause or in the issuance of a technically deficient warrant.
The reliance on the neutral magistrate (district judge) was
terminated before the constitutional violations occurred.
The attorney general obtained authorization from the
district court *420  to conduct an investigation after a
showing of good cause. It was thereafter the responsibility
of the attorney general to “subpoena witnesses, compel
their attendance and testimony under oath before any
certified court reporter, and require the production of
books, papers, documents, recordings and any other items
which constitute evidence or may be relevant to the
investigation in the judgment of the attorney general or
county attorney.” Utah Code Ann. § 77–22–2(1) (1980)


(emphasis added). 3  Any venture beyond the realm of
relevance or the parameters of the good cause affidavit is
attributable to the attorney general, not the magistrate.


Similarly, the attorney general cannot be said to
have reasonably relied on the legislature's inadvertent
abridgement of constitutional rights. The statute at issue
in Krull authorized warrantless administrative searches
and was declared unconstitutional. In extending the
good faith exception, the court reasoned: “Penalizing the
officer for the [legislature's] error, rather than his own,
cannot logically contribute to the deterrence of Fourth


Amendment violations.” Illinois v. Krull, 480 U.S. 340,
350, 107 S.Ct. 1160, 1167, 94 L.Ed.2d 364, 375 (1987).


The officer in Krull was “simply fulfill[ing] his
responsibility to enforce the statute as written.” Id.
The legislative grant of discretionary power to construe
and implement the Subpoena Powers Act places the
attorney general in a qualitatively different position
from a patrolman enforcing a vehicle code. As the
state's highest law enforcement officer, the attorney
general is expected to perform his discretionary functions
within constitutional bounds. To shield his conduct
behind the vagueness of a legislative grant of authority
would be tantamount to a grant of immunity to
act unconstitutionally. We conclude that a good faith
exception, even if it were adopted under our state
constitution, would be inapplicable to illegal subpoenas
issued to defendants' banks by the attorney general, who
is chargeable for the illegality.


We leave for another day the issue of whether to apply
in appropriate circumstances a good faith exception to
the exclusionary rule to article I, section 14 of the Utah


Constitution. 4


We remand to the district court with instructions to
suppress all evidence obtained from defendants' banks by
illegal subpoenas. The convictions are reversed, and a new
trial is ordered.


HALL, C.J., concurs.


ZIMMERMAN, Justice (concurring):
I concur in the opinion of Justice Howe. I write only
to address the standing question. Justice Howe implicitly
accepts the argument that defendants have standing to
raise the violation of their state constitutional privacy
interests in their bank records, even though the subpoenas
which secured that evidence were not addressed to them. I
would note explicitly for the benefit of the bench and bar
that in so ruling, we are rejecting the arguments advanced
by the State that we should follow federal standing law and
deny those not directly subjected to the search any right
to challenge its legality. See generally Rakas v. Illinois, 439
U.S. 128, 133, 99 S.Ct. 421, 425, 58 L.Ed.2d 387 (1978);
Stone v. Powell, 428 U.S. 465, 486–89, 96 S.Ct. 3037, 3048–
50, 49 L.Ed.2d 1067 (1976).
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I find this entirely appropriate. Even where federal rights
are at stake, standing law is state law, and we are not
bound to follow federal precedent. Provo City Corp. v.
Willden, 768 P.2d 455, 456–57 (Utah 1989). In the area
of search and seizure, the federal courts have developed
extraordinarily restrictive doctrines that have the effect, if
not the purpose, of placing a large percentage of illegal
activities beyond the scrutiny of the courts. See  *421
United States v. Salvucci, 448 U.S. 83, 85, 100 S.Ct. 2547,
2549, 65 L.Ed.2d 619 (1980); United States v. Payner, 447
U.S. 727, 731–32, 100 S.Ct. 2439, 2444, 65 L.Ed.2d 468
(1980); United States v. Obregon, 748 F.2d 1371, 1375


(10th Cir.1984). I see no reason for us to follow suit,
especially when state constitutional rights, which we have
a peculiar obligation to protect, are at stake.


DURHAM, J., concurs in the concurring opinion of
ZIMMERMAN, J.


STEWART, J., dissents; opinion will follow.


All Citations


810 P.2d 415, 1991-1 Trade Cases P 69,396


Footnotes
1 In re Criminal Investigation, 754 P.2d 633 (Utah 1988). The conviction of a co-defendant who was separately tried was


affirmed in State v. Fletcher, 751 P.2d 822 (Utah Ct.App.1988).


2 “[T]he concept of expectation of privacy [is] a suitable threshold criterion for determining whether article I, section 14 is
applicable.” State v. Larocco, 794 P.2d 460, 469 (Utah 1990) (Durham, J., with one justice concurring and one justice
concurring in the result).


3 Amended 1988 Utah Laws ch. 101, § 5; 1989 Utah Laws ch. 123, § 1.


4 The Supreme Court of Connecticut recently held that the good faith exception to the exclusionary rule was incompatible
with its constitution. State v. Marsala, 216 Conn. 150, 579 A.2d 58 (1990). In footnote 14 of that court's opinion, cases
from many states are listed on both sides of the question.
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889 P.2d 419
Supreme Court of Utah.


STATE of Utah, Plaintiff and Respondent,
v.


Efrain M. VILLARREAL, Defendant and Petitioner.


No. 930433.
|


Jan. 25, 1995.


Defendant was convicted of aggravated kidnapping,
rape of a child and sodomy on a child in the Third
District Court, Salt Lake County, Scott Daniels, J.,
and he appealed. The Court of Appeals, 857 P.2d 949,
affirmed. On certiorari, the Supreme Court, Stewart,
Associate C.J., held that: (1) violations of defendant's
right of confrontation, arising out of prosecutor's
improper use of leading questions and admission of
police officer's testimony relating to coparticipant's out-
of-court confession, were harmless error; (2) defendant's
confession was not obtained in violation of Miranda ;
(3) testimony concerning defendant's confession was not
inadmissible on grounds that police failed to record it
contemporaneously; (4) contemporaneous recording of
confession is not mandated by Utah Constitution; and
(5) defense counsel's performance did not fall below
objective standard of reasonable professional judgment
for purposes of determining whether defendant had
established ineffective assistance of counsel claim.


Affirmed.


Attorneys and Law Firms


*421  Jan Graham, Atty. Gen., J. Kevin Murphy, Asst.
Atty. Gen., Salt Lake City, for plaintiff.


*422  Ronald J. Yengich, Hakeem Ishola, Salt Lake City,
for defendant.


ON CERTIORARI TO THE
UTAH COURT OF APPEALS


STEWART, Associate Chief Justice:


The Utah Court of Appeals affirmed the convictions
of Efrain M. Villarreal for aggravated kidnapping, rape
of a child, and sodomy on a child in violation of
Utah Code Ann. §§ 76–5–302 (aggravated kidnapping),
76–5–402.1 (rape of a child), and 76–5–403.1 (sodomy
on a child). State v. Villarreal, 857 P.2d 949 (Utah
Ct.App.1993). We granted certiorari to review the Court
of Appeals' decision in holding (1) that violations of the
confrontation clause arising from the presentation of out-
of-court statements to the jury were harmless error, (2)
that the contemporaneous commemoration of defendant's
confession was not required, and (3) that defendant was
not denied the effective assistance of counsel. We affirm.


On the night of September 8, 1990, thirteen-year-old E.L.
went to a party with friends at Blake Bedient's apartment
in Midvale, Utah. She consumed a large quantity of
alcohol and became highly intoxicated. After her friends
left, an incoherent E.L. was taken in a car to Butterfield
Canyon in Salt Lake County, where she was raped,
sodomized, and beaten. On September 9, E.L. was taken
to Primary Children's Hospital. A medical examination
confirmed she had been raped, sexually abused, and
sodomized. It also showed she had been beaten and bitten
and her throat had been cut. Because she was thirteen, she
was too young to legally consent to sexual relations. Utah
Code Ann. § 76–5–406(9).


At trial, Villarreal's guilt was established by (1) his
confession, (2) the confession of Blake Bedient, a co-
perpetrator, and (3) the victim's testimony. Villarreal
confessed to holding E.L.'s hands while Bedient raped
her and to having her perform fellatio on him. Bedient's
confession included statements that Villarreal had held
E.L.'s hands while Bedient performed sexual intercourse
upon her. E.L. testified that Villarreal and others took
her to Butterfield Canyon and that Villarreal (1) held her
hands while Bedient performed sexual intercourse upon


her, (2) raped her himself, 1  (3) made her perform fellatio
on him, (4) beat her, and (5) cut her throat with a knife to
discourage her from reporting him to the police.


Villarreal argues that the Court of Appeals erred in
holding that it was harmless error to allow Blake Bedient's
confession, which inculpated both himself and Villarreal,
to be presented to the jury through (1) the prosecutor's
highly assertive, leading questions, which the prosecutor
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knew Bedient would not answer, and (2) a police officer's
testimony relating Bedient's confession.


I. CONFRONTATION CLAUSE


Blake Bedient was called by the prosecution to testify.
Bedient previously had been convicted of kidnapping
and sexually abusing E.L. At the time of Villarreal's
trial, Bedient was serving a sentence at the Utah State
Prison. On the stand, Bedient refused to answer questions
about the September 8 party at his apartment and
subsequent events involving E.L. and Villarreal. The trial
court established that Bedient's counsel had informed him
that he had no constitutional right to refuse to answer
questions concerning those events. Bedient refused to
testify on the ground that “there's also a law called self-
preservation where I am at. If you don't [observe it],
you don't last very long.” The court told him that he
would be held in contempt if he refused to testify. Bedient
responded, “Yes, sir, I understand that. But I still [do not]
waive my right to self-preservation.” Although the court
held him in contempt, he would not testify.


Over defendant's objection, the prosecution propounded
a long series of factual propositions in the form of leading
questions to Bedient that were based on his confession.
For example, the prosecutor put the following questions
to him:


*423  [I]sn't it true, Mr. Bedient that you ... and
Mr. Villarreal took [E.L.] up to a cave in Butterfield
Canyon? ... And isn't it true that in the canyon in that
cave in the canyon, while Mr. Villarreal held [E.L.'s]
hands you performed sexual intercourse upon her? ...
And don't you recall telling Detective Hodgkinson that
in fact you did have sexual intercourse with [E.L.] while
Mr. Villarreal held her hands? ... And isn't it true that
you stated that [Villarreal] and you both “screwed” her
in the cave? ... And isn't it true that you stated that
[Villarreal] had a knife and was always going, “Hey, I've
got this knife here and if you don't do what I say—” ...
And isn't it true that you told Detective Hodgkinson,
[Villarreal] was saying, “We are going to cut you. We
are going the (sic) kill you?” ... Isn't it true that after
you finished with [E.L.] you left the cave, left [Villarreal]
there with her?.


The only responsive answer Bedient gave was to deny that
Villarreal held E.L.'s hands while Bedient raped her and to
state that he, Bedient, had not previously stated otherwise.


The prosecution then called Officer Hodgkinson, who
testified over objection that Bedient had given an out-
of-court statement confessing to kidnapping E.L. and
performing other sex acts on her while another person
held her hands. According to Officer Hodgkinson, Bedient
denied having E.L. perform oral sex on him or biting and
beating her. The officer also testified that Villarreal was
the only other person present at the time.


Villarreal argues that the prosecutor's improper use
of leading questions on the pretext of questioning
Bedient and Officer Hodgkinson's testimony of Bedient's
confession violated Villarreal's right to confront his
accuser under the Utah Constitution article 1, section


12 2  and the Sixth Amendment of the United States


Constitution. 3  We agree that the prosecutor's conduct,
coupled with the officer's testimony, violated Villarreal's
state and federal constitutional rights to confront his
accuser, but we hold that admission of this testimony was
harmless error.


[1]  When Bedient refused to answer the prosecutor's
questions, even though the refusal was without legal
justification, the prosecutor was not entitled to present
to the jury what he thought Bedient should have testified
to, especially knowing he would not answer. Douglas v.
Alabama, 380 U.S. 415, 416–17, 85 S.Ct. 1074, 1075–76,
13 L.Ed.2d 934 (1965), controls this case. There, a co-
perpetrator had been previously convicted. When called
to testify, the co-perpetrator, without privilege, refused
to answer. The prosecutor asserted a series of factual
propositions in the form of leading questions that were
highly inculpatory to the defendant and supposedly were
based on the co-perpetrator's confession. The prosecutor
then called two police officers to testify to the witness's
confession. Id. Douglas held that the Sixth Amendment
was violated because the defendant had been denied the
right to cross-examine his accuser. Id. at 418, 85 S.Ct. at
1076–77.


In like manner, the prosecutor here asserted that Bedient
had confessed that he and Villarreal kidnapped E.L., they
took her to Butterfield Canyon, and he raped her while
Villarreal held her hands. The prosecutor also asserted
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that Villarreal raped E.L. and threatened to kill her
and that Villarreal must have sodomized and beaten her
because Bedient had said he did not.


The prosecutor was not a witness, was not sworn, and
was not subject to cross-examination as to the truthfulness
of his recounting *424  Bedient's statements. Similarly,
although Bedient was sworn, it was impossible for
Villarreal to cross-examine him as to the truthfulness
of the statements. The factual propositions asserted
in the prosecution's leading questions may very well
have been considered truthful statements, given Bedient's
nonresponsiveness. See id.; cf. Slochower v. Board of
Higher Educ., 350 U.S. 551, 557–58, 76 S.Ct. 637, 640–
41, 100 L.Ed. 692 (1956). Because Villarreal had no way
to cross-examine the truthfulness of the statements, he
was denied his right of confrontation under our state and
federal constitutions.


[2]  The prosecutor's misconduct was immediately
followed by Officer Hodgkinson's testimony relating
Bedient's confession. That evidence tended to affirm the
prosecutor's own factual assertions when questioning
Bedient. Villarreal argues that the Court of Appeals
erred by affirming the trial court's admission of this
testimony. The State responds that the testimony was
properly admitted under Rule 804(b)(3) of the Utah Rules
of Evidence as a statement against penal interest. We
hold that it was error to admit Bedient's extrajudicial
confession insofar as it was inculpatory to Villarreal.


[3]  [4]  [5]  [6]  It is fundamental that to ensure accuracy
and reliability, testimony should be given under oath in
open court with the opportunity for cross-examination.
State v. Sanders, 27 Utah 2d 354, 359, 496 P.2d 270,
273 (1972). Although the confrontation clauses of the
state and federal constitutions protect similar values, those
clauses are not coterminous with the hearsay rule and its
exceptions. See Idaho v. Wright, 497 U.S. 805, 814, 110
S.Ct. 3139, 3145–46, 111 L.Ed.2d 638 (1990); California
v. Green, 399 U.S. 149, 155–56, 90 S.Ct. 1930, 1933–34,
26 L.Ed.2d 489 (1970); State v. Lenaburg, 781 P.2d 432,
435 (Utah 1989). As a general proposition, exceptions to
the hearsay rule do not violate the confrontation clause.
On the other hand, the right of a defendant to confront
an accuser may bar evidence that might otherwise be
admissible under an exception to the hearsay rule. Wright,
497 U.S. at 814, 110 S.Ct. at 3145–46; see Green, 399 U.S.
at 155–56, 90 S.Ct. at 1933–34.


State v. Kendrick, 538 P.2d 313 (Utah 1975), is an example.
In Kendrick, the defendant's co-perpetrator was tried first
and later gave testimony inculpating the defendant. At
Kendrick's trial, the co-perpetrator refused to testify and
was held in contempt of court. The co-perpetrator's prior
testimony inculpating Kendrick was then read to the jury.
The Court held that Kendrick's right to confront his
accuser had been violated. Id. at 315.


[7]  Federal cases are similar. In Lee v. Illinois, 476
U.S. 530, 106 S.Ct. 2056, 90 L.Ed.2d 514 (1986), the
United States Supreme Court held that the admission of
an out-of-court confession of a co-defendant inculpating
the defendant violated the Confrontation Clause of the
federal constitution. Relying on Douglas v. Alabama,
380 U.S. 415, 85 S.Ct. 1074, 13 L.Ed.2d 934 (1965),
Lee reasoned that because the co-defendant/declarant
may “gain by inculpating another, the accusation is
presumptively suspect and must be subjected to the
scrutiny of cross examination.” 476 U.S. at 541, 106 S.Ct.
at 2062. Thus, under Lee, a rebuttable presumption of
unreliability arises when an individual confesses to known
authorities under known investigative circumstances. Id.
at 544, 106 S.Ct. at 2063–64.


[8]  In this case, the circumstances of Bedient's confession
do not rebut the presumed unreliability of his statement.
See United States v. Flores, 985 F.2d 770, 782 (5th
Cir.1993). As testified by Officer Hodgkinson, Bedient
voluntarily confessed after having been read his Miranda
rights. Although Bedient confessed to raping E.L., he
denied participating in other wrongdoing, i.e., removing
E.L.'s clothing, biting her, or having her perform oral
sex on him, but stated that those acts had been done by
another. That other person must have been Villarreal,
who was the only other person present. In short, although
Bedient's confession was voluntary, the circumstances do
not demonstrate that it was also free from a desire, motive,
or impulse on Bedient's part to mitigate the appearance
of his own guilt by spreading blame to Villarreal or
overstating Villarreal's involvement. See  *425  Lee,
476 U.S. at 544, 106 S.Ct. at 2063–64. Thus, to avoid
violation of Villarreal's right to confront his accuser,
Bedient's statements must have been subjected to cross-
examination. Consequently, calling Officer Hodgkinson
to relate such a presumptively unreliable confession on the
heels of the prosecutor's highly inappropriate assertions
of fact compounded the violation because it enhanced the
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danger that the jury would treat the prosecutor's improper
factual assertions and Bedient's refusals to answer as
proving the truth of those assertions. See Douglas, 380
U.S. at 420, 85 S.Ct. at 1077.


The State argues that because Bedient took the stand and
could be cross-examined, Villarreal was not denied any
constitutional rights. It is true that defense counsel was
able to obtain responsive answers from Bedient to some
questions. Bedient testified that he did not fear Villarreal
and that his refusal to testify was based on his fear of
others. Bedient was wholly nonresponsive, however, with
respect to assertions about Villarreal, E.L., and the events
of the night of the crime. Because Bedient did not affirm or
deny the prosecution's declarations attributed to Bedient,
Villarreal had no effective opportunity to cross-examine
him on facts that were central to establishing Villarreal's
guilt. In sum, the Court of Appeals correctly held that
the trial court erred in admitting Officer Hodgkinson's
testimony of Bedient's confession and in allowing the
prosecutor to assert incriminating factual propositions
through leading questions to an unresponsive witness.


[9]  [10]  [11]  [12]  We address whether Villarreal's
convictions should be reversed because of those errors.
For an error to be reversible, it must be harmful. See Utah
R.Evid. 103(a); Utah R.Crim.P. 30(a); State v. Hamilton,
827 P.2d 232, 240 (Utah 1992). The Court of Appeals
held that an error does not require reversal if it is “
‘sufficiently inconsequential that we conclude there is no
reasonable likelihood that the error affected the outcome
of the proceedings.’ ” Villarreal, 857 P.2d at 958 (quoting
State v. Verde, 770 P.2d 116, 120 (Utah 1989)). That
rule, however, does not govern errors like those before
us that are constitutional in nature, and therefore, the
Court of Appeals erred by applying it. Where “the error
in question amounts to a violation of a defendant's right
of confrontation guaranteed by the Sixth Amendment
to the United States Constitution, its harmlessness is to
be judged by a higher standard, i.e., reversal is required
unless the error is harmless beyond a reasonable doubt.”
State v. Hackford, 737 P.2d 200, 204 (Utah 1987) (citing
Harrington v. California, 395 U.S. 250, 254, 89 S.Ct.


1726, 1728–29, 23 L.Ed.2d 284 (1969)). 4  This higher
standard does not require reversal solely because we might
imagine a single juror whose decision hinged on Bedient's
confession. Rather, “we look to what seems to us to have
been the probable impact of the confession on the minds


of the average juror.” Harrington v. California, 395 U.S.
250, 254, 89 S.Ct. 1726, 1728, 23 L.Ed.2d 284 (1969).


Bedient's story only impacts Villarreal's conviction for
rape because Villarreal held E.L.'s hands while Bedient
had sex with her. Bedient's story did not affect Villarreal's
conviction for kidnapping or his conviction for sodomy
because it is undisputed that Villarreal and Bedient took
E.L. to Butterfield Canyon and because Bedient left before
the sodomy occurred and had no personal knowledge of it.
Consequently, we need only decide whether the inability
of Villarreal to cross-examine Bedient requires reversal of
Villarreal's conviction for rape on the basis of his having
held E.L.'s hands while Bedient raped her.


[13]  A number of factors determine whether an error was
harmless beyond a reasonable doubt, including


“the importance of the witness'
testimony in the prosecution's
case, whether the testimony was
cumulative, the presence or absence
of evidence collaborating or
contradicting the testimony of
the witness on material points,
the extent of cross-examination
otherwise permitted, and, of course,
*426  the overall strength of the


prosecution's case.”


Hackford, 737 P.2d at 205 (quoting Delaware v. Van
Arsdall, 475 U.S. 673, 684, 106 S.Ct. 1431, 1438, 89
L.Ed.2d 674 (1986)).


Bedient's story was not critical to proving the
prosecution's case that Villarreal held E.L.'s hands while
she was raped. The victim's own testimony established that
Villarreal held her hands while Bedient raped her. This
was confirmed by Villarreal's own confession. These are
the same sources of evidence on which the jury relied to
convict Villarreal of sodomy. Ironically, the only evidence
that Villarreal did not hold E.L.'s hands came from
Bedient. The only responsive answers he gave about the
crimes were to deny that Villarreal held E.L.'s hands while
he raped her and to deny that he had ever said otherwise.
In sum, the case against Villarreal was so overwhelming
that the violations of his right to confront his accuser were
harmless beyond a reasonable doubt.



http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1965125052&pubNum=708&originatingDoc=Ia0435713f58a11d9b386b232635db992&refType=RP&fi=co_pp_sp_708_1077&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_708_1077

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1965125052&pubNum=708&originatingDoc=Ia0435713f58a11d9b386b232635db992&refType=RP&fi=co_pp_sp_708_1077&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_708_1077

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1003926&cite=UTRREVR103&originatingDoc=Ia0435713f58a11d9b386b232635db992&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1003926&cite=UTRREVR103&originatingDoc=Ia0435713f58a11d9b386b232635db992&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1003937&cite=UTRRCRPR30&originatingDoc=Ia0435713f58a11d9b386b232635db992&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992041040&pubNum=661&originatingDoc=Ia0435713f58a11d9b386b232635db992&refType=RP&fi=co_pp_sp_661_240&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_661_240

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992041040&pubNum=661&originatingDoc=Ia0435713f58a11d9b386b232635db992&refType=RP&fi=co_pp_sp_661_240&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_661_240

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993154410&pubNum=661&originatingDoc=Ia0435713f58a11d9b386b232635db992&refType=RP&fi=co_pp_sp_661_958&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_661_958

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1989020589&pubNum=661&originatingDoc=Ia0435713f58a11d9b386b232635db992&refType=RP&fi=co_pp_sp_661_120&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_661_120

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1987052939&pubNum=661&originatingDoc=Ia0435713f58a11d9b386b232635db992&refType=RP&fi=co_pp_sp_661_204&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_661_204

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1969133000&pubNum=708&originatingDoc=Ia0435713f58a11d9b386b232635db992&refType=RP&fi=co_pp_sp_708_1728&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_708_1728

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1969133000&pubNum=708&originatingDoc=Ia0435713f58a11d9b386b232635db992&refType=RP&fi=co_pp_sp_708_1728&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_708_1728

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1969133000&pubNum=708&originatingDoc=Ia0435713f58a11d9b386b232635db992&refType=RP&fi=co_pp_sp_708_1728&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_708_1728

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1969133000&pubNum=708&originatingDoc=Ia0435713f58a11d9b386b232635db992&refType=RP&fi=co_pp_sp_708_1728&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_708_1728

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1987052939&pubNum=661&originatingDoc=Ia0435713f58a11d9b386b232635db992&refType=RP&fi=co_pp_sp_661_205&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_661_205

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986117817&pubNum=708&originatingDoc=Ia0435713f58a11d9b386b232635db992&refType=RP&fi=co_pp_sp_708_1438&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_708_1438

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986117817&pubNum=708&originatingDoc=Ia0435713f58a11d9b386b232635db992&refType=RP&fi=co_pp_sp_708_1438&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_708_1438

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986117817&pubNum=708&originatingDoc=Ia0435713f58a11d9b386b232635db992&refType=RP&fi=co_pp_sp_708_1438&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_708_1438

jeffrey.welch

Highlight







State v. Villarreal, 889 P.2d 419 (1995)


 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 5


II. VILLARREAL'S CONFESSION


Villarreal argues that his confession is inadmissible
because his Miranda rights were violated and the police
failed to record his confession. Detective Cowan testified
that Villarreal confessed to having E.L. perform fellatio
on him and to holding her down while Bedient raped her.
Villarreal's confession was typed several hours after it was
given and was signed by the officer to whom Villarreal
confessed, but not by Villarreal.


A. Miranda Rights


[14]  [15]  [16]  [17]  Villarreal asserts that he refused to
speak with the police after being arrested and therefore
his confession was obtained in violation of his Miranda
rights. The police may question an individual who agrees
to speak with them after being read his Miranda rights. See
State v. Wood, 868 P.2d 70, 83–85 (Utah 1993). Detective
Cowan and Officer Hodgkinson arrested Villarreal, read
him his rights, and questioned him. Initially, when asked
if Villarreal agreed to talk with the police, Detective
Cowan answered, “At that time he refused to answer
any questions.” Detective Cowan then clarified his answer
by stating that Villarreal did not refuse to answer, he
did answer but denied his involvement in the crime.
Denying involvement is different from refusing to answer.
Defendant's initial hesitance to answer questions, which
may be a natural reaction to being questioned, does not
indicate that his right to remain silent was violated. State
v. Whitsel, 339 N.W.2d 149, 152 (Iowa 1983). Denying
involvement is an answer that may properly prompt
further questioning from the police. Any lack of clarity
about whether Villarreal agreed to speak with the police
was resolved by Officer Hodgkinson, who testified that
when he asked Villarreal, “[D]o you wish to talk with me
now?” Villarreal responded, “Yeah.” Thus, defendant's
Miranda rights were not violated.


B. Contemporaneous Recording


[18]  Villarreal also asserts that his confession was
inadmissible because the police failed to record it
contemporaneously. The record of Villarreal's confession
was made sometime after it was given, but the same day.
The police officer to whom Villarreal confessed typed


and signed it, but failed to have Villarreal sign it. At
trial, Villarreal's counsel argued that Villarreal denied the
confession ever occurred. We hold that the testimony
concerning Villarreal's confession was properly admitted.
See Holcomb v. State, 307 Md. 457, 515 A.2d 213, 214
(1986) (delayed commemoration of confession to police
that was not signed by defendant was properly admitted);
Boyd v. State, 430 N.E.2d 1146, 1148 (Ind.1982) (same).


We have previously addressed the importance of making
a contemporaneous record of a defendant's confession,
whether by written or electronic means. See State v.
Carter, 776 P.2d 886, 891 (Utah 1989). In Carter, we
criticized the failure of investigating officers to record the
defendant's confession verbatim and endorsed the practice
of tape recording confessions, at least when possible. Such
practice better ensures that the confession is accurate
when presented to the finder of fact and removes some
of the errors that naturally occur in the memories of all
persons in recalling events, especially precise words. If
*427  an officer's memory of a confession is distorted,


inaccurate, or incomplete, whether because of the lapse of
time or a variety of psychological factors, the defendant
may be forced into the dilemma of having to waive his
right not to testify or allowing an erroneous account of
the confession to go to the jury. Recording confessions
“guarantees that constitutional rights are protected and
justice is effected.” Id. Thus, electronic or other recording
of a confession is a simple and inexpensive means of
preserving critical evidence in an accurate form and should
be implemented wherever possible.


[19]  Villarreal argues that contemporaneous recording
of a confession is not only a desirable practice,
but is mandated by the Utah Constitution. A
majority of courts ruling on the issue have held
that contemporaneous verbatim commemoration of
confessions is not constitutionally required. People v.
Raibon, 843 P.2d 46, 49 (Colo.Ct.App.1992); see In re
R.J.C., 210 Ga.App. 286, 435 S.E.2d 759, 761 (1993);
State v. Rhoades, 119 Idaho 594, 809 P.2d 455, 462
(1991); People v. Eccles, 141 Mich.App. 523, 367 N.W.2d
355, 356 (1984); Williams v. State, 522 So.2d 201, 208
(Miss.1988); Jimenez v. State, 105 Nev. 337, 775 P.2d 694,
696–97 (1989); State v. Gorton, 149 Vt. 602, 548 A.2d
419, 422 (1988). Only Alaska constitutionally requires
contemporaneous recording of an accused's statements to
police. See Stephan v. State, 711 P.2d 1156, 1162 (Alaska
1985). States that have required tape recordings or their
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equivalents have done so legislatively. See, e.g., Tex.Code
Crim.P.Ann. art. 38.22, § 3 (Supp.1995).


Notwithstanding the desirability of recording confessions,
it is neither practicable nor possible to require
contemporaneous recordings in all instances. When
a formal confession is given in a police station, it
could, and should, be recorded. But confessions, and
admissions short of a confession, can be made anywhere
at unexpected times and places where formal recording is
impossible. Barring all such evidence would deprive the
courts of much evidence that is generally reliable. Thus,
we hold that contemporaneous recording of a confession
is not mandated by the Utah Constitution.


III. OTHER ISSUES


[20]  [21]  Villarreal argues that other evidentiary errors
cumulatively warrant a new trial. The three errors are
trial counsel's failure to object to police references to
defendant's probationary record, to the admission of
allegations that had been dismissed at a preliminary
hearing, and to the victim's testimony. In essence,
Villarreal argues, as he did to the Court of Appeals,
that he received ineffective assistance of counsel. The
Court of Appeals addressed these arguments and stated,
“To establish an ineffective assistance of counsel claim,


[a] defendant must show, first, that counsel rendered
a deficient performance that fell below an objective
standard of reasonable professional judgment, and
second, that counsel's deficient performance prejudiced
defendant.” Villarreal, 857 P.2d at 954; see Strickland
v. Washington, 466 U.S. 668, 687, 104 S.Ct. 2052, 2064,
80 L.Ed.2d 674 (1984); State v. Templin, 805 P.2d
182, 186 (Utah 1990). Villarreal does not show that
his trial counsel's performance fell below an objective
standard of reasonable professional judgment. As the
Court of Appeals reasoned, trial counsel did not object
to references to defendant's probationary record, to
allegations that had been dismissed at preliminary
hearings, or to the victim's testimony because he wished
to exploit circumstances surrounding that testimony to
impeach the respective witnesses. Villarreal, 857 P.2d
at 955–56. The Court of Appeals concluded, and we
agree, that such a deliberate strategy falls well within the
standard of reasonable professional performance. Id.


Affirmed.


ZIMMERMAN, C.J., and HOWE, DURHAM and
RUSSON, JJ., concur.


All Citations


889 P.2d 419


Footnotes
1 Defendant's conviction for rape was based solely on his holding E.L.'s hands while Bedient raped her and not on E.L.'s


additional testimony that Villarreal also performed sexual intercourse on her.


2 Article I, section 12 of the Utah Constitution provides:
In criminal prosecutions the accused shall have the right to appear and defend in person and by counsel, to demand
the nature and cause of the accusation against him, to have a copy thereof, to testify in his own behalf, to be
confronted by the witness against him....


3 The Sixth Amendment to the United States Constitution provides:
In all criminal prosecutions, the accused shall enjoy the right to a speedy and public trial, by an impartial jury of the
State and district wherein the crime shall have been committed, which district shall have been previously ascertained
by law, and to be informed of the nature and cause of the accusation; to be confronted with the witness against him....


4 As in the past, we do not now address what standard applies to a harmless error analysis for the claim of state
constitutional error. State v. Verde, 770 P.2d 116, 121 n. 8 (Utah 1989). Because the burden under the federal constitution
of proving the error was harmless beyond a reasonable doubt is satisfied, we need not address the issue.


End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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Defendant was convicted of murder in the first degree
in the Superior Court, Kent County, and he appealed.
The Supreme Court, 486 A.2d 1, reversed. The United
States Supreme Court, 106 S.Ct. 1431, granted State's
application for certiorari and vacated decision. On
remand, the Supreme Court, Christie, C.J., held that:
(1) blanket restriction on bias cross-examination violated
defendant's confrontation right under State Constitution,
and (2) violation was not harmless error.


Reversed and remanded.


*4  On remand from the United States Supreme Court.
Reversed.
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Before CHRISTIE, C.J., and MOORE and WALSH, JJ.


Opinion


CHRISTIE, Chief Justice:


Robert Van Arsdall was convicted of murder first degree
as a result of a jury trial in Superior Court which
was held in September 1982. This Court reversed his
conviction, ruling that his constitutional right to confront


the witnesses against him had been violated, and that
the violation required reversal without inquiry into its
prejudicial effect. Van Arsdall v. State, Del.Supr., 486
A.2d 1 (1984). On application by the State, the United
States Supreme Court granted certiorari and subsequently
vacated our decision. Delaware v. Van Arsdall, 475 U.S.
673, 106 S.Ct. 1431, 89 L.Ed.2d 674 (1986). The Supreme
Court found that there had been a violation of the
defendant's confrontation rights under the United States
Constitution, but held that the error did not necessarily
require reversal of the conviction since the error was
subject to the harmless-error analysis set forth in Chapman
v. California, 386 U.S. 18, 87 S.Ct. 824, 17 L.Ed.2d
705 (1967). Delaware v. Van Arsdall, 475 U.S., at ----,
106 S.Ct., at 1438. On remand, we focus solely on the
defendant's rights under the Delaware constitution and
other State law. Because the conviction must be set
aside under the law of Delaware, we do not reach the
corresponding issues raised under federal law.


I


The evidence presented at trial revealed the following
sequence of events. The killing occurred in Smyrna after a
New Year's Eve party which began early in the afternoon
of December 31, 1981, and had ended at about 10:30 p.m.
The party had taken place in and between the adjacent
apartments of Robert Fleetwood and Daniel Pregent.
Pregent had become violent at several times during the
party and had kicked and punched holes in a plasterboard
wall upon being physically restrained by a guest.


Van Arsdall, who had visited the party briefly on two
occasions earlier in the day, returned to Pregent's second-
floor apartment by way of a back staircase at about *5
11:30 that night. Inside the apartment at that time were
Pregent and Doris Epps, the victim, who was then asleep
on a folded-out sofa bed. Across the hall in Fleetwood's
apartment were Fleetwood and two other persons who
had been at the party, Alice Meinier and Mark Mood.


At about 1:00 a.m. on January 1st, Alice Meinier answered
a knock at the door of Fleetwood's apartment and
encountered Van Arsdall. His shirt was splattered with
blood and he was holding a bloody kitchen knife in his
hand. Van Arsdall stated that he had been in a fight, but
that he had “got them back.” After entering Fleetwood's
apartment and allowing Mood to take the knife from
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him, he said, “There's something wrong across the hall.”
Meinier then looked into Pregent's apartment and saw the
body of the victim.


When the police arrived a few minutes later, they found
the victim's mutilated body on the kitchen floor. The floor
and surrounding furnishings were splashed with blood
and tissue. Blood smears extended from the kitchen to
the sofa bed in the next room. The police found Pregent
asleep, wrapped in a blanket on the blood-drenched sofa
bed.


Both Van Arsdall and Pregent were arrested and charged
with murder.


In the early morning of January 1st, Van Arsdall gave a
statement to the police in which he indicated that he had
stepped out of the apartment and was not present when
the killing occurred. Two days later, he recanted much of
his earlier statement and told the police that he had lied to
cover up for Pregent. In his second statement, Van Arsdall
stated that he had fallen asleep on cushions at the foot
of the sofa bed and was awakened when Pregent dragged
the victim's body past him into the kitchen. He stated that
Pregent had then started “cutting on her,” and that he had
tried to pull Pregent away, but Pregent had knocked him
down.


At the trial of Van Arsdall, the State's case proceeded on
the theory that Van Arsdall either killed Epps alone or he
had assisted Pregent in killing her. The State relied heavily
on the testimony of a forensic expert, Dr. Lee. Based on
his examination of the blood patterns on Van Arsdall's
clothing, Dr. Lee testified that the evidence was consistent
with Van Arsdall having been in a standing position facing
the victim's profusely bleeding arterial wound. Based on
the blood on Pregent's furniture and floor, Dr. Lee was
of the opinion that Van Arsdall initially stabbed Epps
while the two of them stood near the sofa bed, and that
Van Arsdall then dragged her into the kitchen where more
wounds were inflicted. The blood on Pregent's clothing
seemed to indicate lesser contacts with the source of the
blood.


Fleetwood was the tenth of sixteen witnesses called by the
prosecution. After describing the party including Pregent's
violent outbursts, he stated that at about 11:30 p.m. he
poked his head inside the door of Pregent's apartment
and saw Van Arsdall sitting on the edge of the sofa


bed next to Pregent's feet. On cross-examination, defense
counsel sought to question Fleetwood about a public
drunkenness charge against him which had been dropped
shortly before trial. When the prosecutor objected on
relevancy grounds, Fleetwood was questioned about the
issue outside the presence of the jury. Fleetwood then
testified that he understood that the charge against him
had been dropped after he promised to appear the next
day in the prosecutor's office to discuss the Epps murder.
The trial judge sustained the objection to questioning
Fleetwood on this subject before the jury and ultimately
barred all cross-examination the defense tried to take as


to Fleetwood's possible bias. 1


Van Arsdall was the only witness for the defense. His
testimony was consistent for the most part with his second
statement to the police, in which he declared that Pregent
was the only one who attacked the victim, and that he, Van
Arsdall, became *6  bloody when he tried to stop Pregent.
The jury found Van Arsdall guilty as charged. At a later
trial, Pregent was acquitted.


On appeal, this Court held that the restriction of
bias cross-examination of Fleetwood concerning the
drunkenness charge violated the defendant's right to
confront the witnesses against him, a right secured both by
the Sixth Amendment of the United States Constitution
and article I, § 7 of the Delaware constitution. Van
Arsdall v. State, 486 A.2d, at 6. Citing both state
and federal decisions, we also ruled that “a blanket
prohibition against exploring potential bias through
cross-examination” was reversible error per se, “without
inquiry into the actual prejudicial impact of the error.” Id.
at 7.


As indicated earlier, the United States Supreme Court
granted certiorari, 473 U.S. 923, 105 S.Ct. 3552, 87
L.Ed.2d 674 (1985), and vacated our judgment. Delaware
v. Van Arsdall, 475 U.S. 673, 106 S.Ct. 1431. The Supreme
Court assumed that our decision rested on federal law
because it lacked a “plain statement” to the contrary.
Id., at ----, n. 3, 106 S.Ct., at 1435, n. 3. The Court
found that the trial judge's ruling which had prevented
cross-examination relevant to bias did in fact violate
the confrontation clause of the Sixth Amendment to the


United States Constitution, 2  but held that federal law did
not require automatic reversal. Instead, the Court ruled
that “the constitutionally improper denial of a defendant's
opportunity to impeach a witness for bias, like other
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confrontation clause violations, is subject to Chapman
harmless-error analysis.” Delaware v. Van Arsdall, 475
U.S., at ----, 106 S.Ct., at 1438.


On remand to this Court the State contends that the trial
court's error was harmless under the analysis of Chapman.
Defendant argues that the confrontation clause of article
I, § 7 of the State constitution requires automatic reversal,
and that, in any event, the error was not harmless. Amicus
contends that the “judgment of his peers” clause of article
I, § 7 of the State constitution requires automatic reversal,
and further urges this Court to rule that, henceforth,
attorneys and courts in Delaware must address State
constitutional issues prior to federal constitutional issues.


We hold that the error was a violation of Delaware law
and that, under Delaware law and the circumstances of
this case, the error was not harmless. We do not hold
that a reversal of the conviction is automatic under State
law whenever cross-examination on bias is improperly
restricted, and while we cite significant rulings of federal
courts we do not base our decision on federal law. We also
do not choose to set forth at this time a rule of procedure
requiring a particular sequence of analysis with respect
to issues arguably controlled by the State or Federal
constitutions.


II


[1]  The Delaware constitution guarantees that an
accused shall have the right to “meet the witnesses in


their examination face to face.” Del. Const., art. I, § 7. 3


This right necessarily includes the right to cross-examine;
indeed, “the main and essential purpose of confrontation
is to secure for the opponent the opportunity of cross-
examination.” 5 J. Wigmore, Evidence § 1395 (3rd ed. 1940)
(emphasis in original). The bias of a witness is subject to
exploration at trial and is “always relevant as discrediting
the witness and affecting the weight of his testimony.” 3A
J. Wigmore, Evidence, § 940 (Chadbourn rev.1970). *7
Cross-examination on bias is an essential element of the
right of an accused under the Delaware constitution to
meet the witnesses in their examination. See Wintjen v.
State, Del.Supr., 398 A.2d 780, 782 (1979).


[2]  Under Delaware's confrontation clause, the trial
court erred when it foreclosed a legitimate inquiry into
Fleetwood's possible bias in the circumstances present in


this case. The inquiry concerning the dropping of a charge
against Fleetwood was clearly relevant to the issue of


bias, 4  and it was not improper. As we said in our earlier
Van Arsdall opinion, “the trial court's decision to prohibit
all questioning concerning the dismissal of charges against
Fleetwood for public drunkenness prevented the jury
from considering facts from which it could have drawn
inferences about Fleetwood's testimonial reliability.” 486
A.2d, at 6 (emphasis in original). We now hold that, under
the circumstances, the trial court's blanket restriction on
a legitimate line of bias cross-examination violated the
defendant's confrontation rights as secured by article I, §
7 of the Delaware constitution.


III


The defendant and amicus argue on several grounds that
the State constitution requires automatic reversal where
there has been, as in this case, a complete denial of
otherwise proper cross-examination concerning potential


bias. 5  First, relying on Weber v. State, Del.Supr., 457
A.2d 674 (1983), and our earlier Van Arsdall opinion,
they contend that this Court has already interpreted the
Delaware constitution to require automatic reversal under
these circumstances. Second, defendant argues that we
ought to “retain” the automatic reversal interpretation
purportedly adopted in our earlier Van Arsdall opinion
because a court can only speculate as to the prejudicial
impact of improperly excluded bias cross-examination.
Third, amicus argues that the “judgment of his peers”
clause in the State constitution bars a harmless-error
analysis. We will discuss these arguments but will decide
the case by applying a harmless-error analysis under
Delaware law.


A


Defendant and amicus urge that the per se reversal rule
suggested in Weber v. State, 475 A.2d 674, and adopted
in our earlier Van Arsdall opinion is still binding as
State constitutional law precedent even though the United
States Supreme Court ruled that it was not an accurate
statement of federal law.


In Weber, this Court suggested that a limitation on
bias cross-examination which rose to the level of



http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986117817&pubNum=708&originatingDoc=I3883c77a44b511d98915dbcd77ee80bc&refType=RP&fi=co_pp_sp_708_1438&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_708_1438

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986117817&pubNum=708&originatingDoc=I3883c77a44b511d98915dbcd77ee80bc&refType=RP&fi=co_pp_sp_708_1438&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_708_1438

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000005&cite=DECNART1S7&originatingDoc=I3883c77a44b511d98915dbcd77ee80bc&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000005&cite=DECNART1S7&originatingDoc=I3883c77a44b511d98915dbcd77ee80bc&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000005&cite=DECNART1S7&originatingDoc=I3883c77a44b511d98915dbcd77ee80bc&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000005&cite=DECNART1S7&originatingDoc=I3883c77a44b511d98915dbcd77ee80bc&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000005&cite=DECNART1S7&originatingDoc=I3883c77a44b511d98915dbcd77ee80bc&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1979100616&pubNum=162&originatingDoc=I3883c77a44b511d98915dbcd77ee80bc&refType=RP&fi=co_pp_sp_162_782&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_162_782

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1979100616&pubNum=162&originatingDoc=I3883c77a44b511d98915dbcd77ee80bc&refType=RP&fi=co_pp_sp_162_782&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_162_782

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1985100998&pubNum=162&originatingDoc=I3883c77a44b511d98915dbcd77ee80bc&refType=RP&fi=co_pp_sp_162_6&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_162_6

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1985100998&pubNum=162&originatingDoc=I3883c77a44b511d98915dbcd77ee80bc&refType=RP&fi=co_pp_sp_162_6&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_162_6

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000005&cite=DECNART1S7&originatingDoc=I3883c77a44b511d98915dbcd77ee80bc&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000005&cite=DECNART1S7&originatingDoc=I3883c77a44b511d98915dbcd77ee80bc&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1983112748&pubNum=162&originatingDoc=I3883c77a44b511d98915dbcd77ee80bc&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1983112748&pubNum=162&originatingDoc=I3883c77a44b511d98915dbcd77ee80bc&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)





Van Arsdall v. State, 524 A.2d 3 (1987)


 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 4


a confrontation clause violation might always result
in reversal. Although the Court applied a harmless-
error analysis, 457 A.2d at 683, it noted that “[t]he
standards used to determine if there is a violation of
the confrontation clause in the first instance are similar,
if not identical, to those used in deciding if the error
was harmless. Compare [United States v.] Summers, 598
F.2d [450] at 461 [5th Cir.(1979) ] with Wintjen v. State,
Del.Supr., 398 A.2d at 782. See also Chipman, [v. Mercer ],
628 F.2d [528] at 533 [9th Cir.(1980) ].” Id. In our first Van
Arsdall opinion we set forth the following test “consistent
with Davis v. Alaska, 415 U.S. 308, 94 S.Ct. 1105, 39
L.Ed.2d 347 (1974), and with our ruling in Weber ”:


Where the record reflects a curtailment
of a requested line of bias cross-
examination in limine, so that the
jury is unable *8  to perform its
fact-finding function in inferring bias
from the testimony as a whole, we
will assess cross-examination errors
by a per se error standard. If,
however, the trial court has permitted
some cross-examination so that the
jury has sufficient information from
which to infer bias (should it so
choose), this Court will evaluate
error by application of the harmless
constitutional error test of Chapman v.
California, supra [386 U.S. 18, 87 S.Ct.
824, 17 L.Ed.2d 705 (1967) ]


486 A.2d, at 7 (quoting Reed v. United States, D.C.App.,
452 A.2d 1173, 1176-1177 (1982)).


The Weber and Van Arsdall decisions indicate that this
Court saw no need therein to articulate whether its remedy
was based on State or federal law. The decisions do not
make an explicit statement in that regard, and they cite
State and federal rulings to support a single analysis.
Without doubt, however, our analysis was influenced by
the language of the United States Supreme Court in Davis
v. Alaska, 415 U.S. 308, 94 S.Ct. 1105, which had led other
courts to conclude that certain limitations on relevant bias
cross-examination were per se reversible error under the


Sixth Amendment to the United States Constitution. 6  See
e.g., Springer v. United States, D.C.App., 388 A.2d 846
(1978); Chipman v. Mercer, 628 F.2d 528 (9th Cir.1980).
Now that the United States Supreme Court has clarified


the Davis v. Alaska language by ruling that harmless-
error analysis must be applied to restrictions on bias
cross-examination which violate the Federal Constitution,
there is reason to consider whether the State constitution
requires automatic reversal.


For the reasons explained below, we are not prepared
to rule that the Delaware constitution requires automatic
reversal every time cross-examination of a witness on the
issue of bias is improperly foreclosed by a ruling of a trial


court. 7


B


[3]  Defendant contends that the State confrontation
clause requires automatic reversal of a conviction where,
as here, there has been a complete denial of otherwise
proper bias cross-examination, because an appellate court
can only speculate as to what effect the excluded evidence
may have had on the judgment. We disagree. The
reviewing court can assess the impact of the improper
exclusion of evidence on the fact-finding process at trial
by considering factors ascertainable from the trial record,
e.g., the importance of the testimony of the challenged
witness, whether his testimony was cumulative, and the
presence or absence of overwhelming evidence of guilt.
See Delaware v. Van Arsdall, 475 U.S., at ----, 106 S.Ct.,
at 1438. This being the case, we see no justification to
rule that the State confrontation clause requires automatic
reversal here.


Constitutional errors which warrant automatic reversal
are of such a magnitude that they “either abort[ ] the basic
trial process, Payne v. Arkansas, 356 U.S. 560, 78 S.Ct.
844, 2 L.Ed.2d 975 (1958) (use of coerced confession),
or den[y] it altogether, *9  Gideon v. Wainwright, 372
U.S. 335, 83 S.Ct. 792, 9 L.Ed.2d 799 (1963) (denial of
counsel); Tumey v. Ohio, 273 U.S. 510, 47 S.Ct. 437, 71
L.Ed. 749 (1927) (biased adjudicator).” Rose v. Clark, 478
U.S. 570, 106 S.Ct. 3101, 3106, n. 6, 92 L.Ed.2d 460 (1986).
A confession, for example, is so central to the ultimate
question of guilt or innocence that the admission of an
unconstitutionally obtained confession invariably denies
the defendant his right to a fair trial. In contrast, the
impact of bias cross-examination varies according to the
factors identified above, and in certain circumstances may


have no effect on the judgment. 8
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C


[4]  Amicus contends that automatic reversal is required,
not only by the State confrontation clause, but also by
that provision of article I, § 7 of the State constitution
which declares that an accused “shall not be deprived of
life, liberty or property, unless by the judgment of his peers
or by the law of the land.” (emphasis added) The crux of
this argument is that harmless-error analysis, by requiring
a reviewing court to assess the impact of an error on the
“minds of an average jury,” Harrington v. California, 395
U.S. 250, 254, 89 S.Ct. 1726, 1728, 23 L.Ed.2d 284 (1969),
usurps the function of the jury and denies the accused his
right to a “judgment of his peers.”


In words which appear prior to the language guaranteeing
an accused the right to a “judgment of his peers,” article
I, § 7 of the State constitution provides that he has a right


to a “trial by an impartial jury.” 9  The right to a jury
trial, which is stated in words identical to its counterpart in
the Sixth Amendment to the United States Constitution,
necessarily encompasses the right to be judged by a jury
of one's peers. See Duncan v. Louisiana, 391 U.S. 145, 156,
88 S.Ct. 1444, 1451, 20 L.Ed.2d 491 (1968) (In discussing
the scope of the jury trial clause, the Supreme Court noted
that “[p]roviding an accused with the right to be tried by a
jury of his peers gave him an inestimable safeguard against
the corrupt or overzealous prosecutor and against the
compliant, biased, or eccentric judge”). Amicus presents
no persuasive evidence that the “judgment of his peers”
clause was intended to have an independent meaning apart


from the jury trial clause. 10  The purpose of the “judgment
of his peers” clause appears to be to reaffirm that the State
may not deny life, liberty, or property in serious criminal


cases without the benefit of a jury trial. 11


Amicus' argument also misconstrues the nature of
harmless-error analysis. The reviewing court considers the
probability that *10  an error affected the jury's decision.
To do this, it must study the record to ascertain the
probable impact of error in the context of the entire trial.
The analysis does not direct the court to substitute its own
judgment for that of the jury regarding the correctness of


the verdict. 12


IV


[5]  Since there is no basis in this case under State
constitutional law for automatic reversal of the trial
court, this Court will apply harmless-error analysis to this


violation of the State constitution. 13  In applying a state
harmless-error rule, we will follow the method of analysis
set forth in an early decision of this Court, and we will
apply as State law the rigorous standard of proof of the
Chapman case. Although we decide this case solely under
State law, we are of the opinion that the same result would
be reached under the federal harmless-error analysis.


In its first decision reviewing a criminal conviction on
appeal, this Court adopted a harmless-error approach to
mistakes at trial. Fisher v. State, Del.Supr., 41 A. 184


(1898). 14  The Fisher court stated, “It is not every error
that will justify reversal, and it is not every mistake that
may be made in the hurry of a trial that will warrant the
setting aside of the judgment of that tribunal.” Id. Instead,
retrial is required when an error at trial is “injurious”
to the accused. Id., at 185. Since then, this Court has
consistently refused to reverse convictions for errors found
to be harmless. See, e.g., Lowber v. State, Del.Supr., 100
A. 322, 323 (1917) (erroneous prohibition of testimony
of defendant concerning circumstances surrounding
incriminating pretrial statements; held harmless); Bove
v. State, Del.Supr., 134 A. 630, 631 (1926) (defendant
claimed that the trial court erroneously permitted the
State to elicit impermissible character evidence from a
witness; held, error (if any) was harmless); Tucker v.
State, Del.Supr., 187 A.2d 429, 431 (1963) (admission of
evidence of defendant's silence in face of accusation may
have been error but was harmless in any event).


The Fisher court scrutinized the record “to consider the
other evidence in the case, for the purpose of arriving
at a conclusion as to the effect that the testimony to
which exception was taken may have had upon the minds
of the jury in arriving at their verdict.” 41 A., at 185.
This approach indicates that the reviewing court must
consider both the importance of the error and the strength
of the other evidence presented at trial. An error may
be important if, for example, it concerned a witness
giving significant testimony or if it concerned evidence
obtained only from testimony erroneously admitted. It is
necessary to review the entire record to determine *11
the significance of the error. If the untainted evidence of
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guilt is overwhelming, the court may be convinced that the
error in question did not affect the verdict. Ultimately, the
Court must weigh the significance of the error against the
strength of the untainted evidence of guilt to determine
whether the error may have affected the judgement. See
R. Traynor, The Riddle of Harmless Error, p. 36 (1970) at
n. 11 supra.


In view of the fundamental nature of the rights guaranteed
under the State constitution, we adopt as State law a
standard such as that used by the Chapman court, whereby
reversal is required whenever the reviewing court “cannot
say that the error was harmless beyond a reasonable
doubt.”  Chapman, 386 U.S., at 24, 87 S.Ct., at 828.


V


[6]  Under this standard we now consider whether the
State constitutional error in this case was harmless.


Robert Fleetwood testified concerning the events of the
day preceding the murder, including the party, Van
Arsdall's brief appearances, and several violent outbursts
on the part of Pregent. He also testified that, between
11:00 and 11:30 p.m., he poked his head inside the door
of Pregent's apartment and saw Van Arsdall seated on the
edge of the bed and Pregent's feet hanging over the end of
the bed.


Fleetwood's comments about the party were not in dispute
and were largely corroborated by the testimony of other
witnesses. Similarly, there was no dispute that Van Arsdall
had returned to Pregent's apartment at about 11:30 p.m.
and was in the building when the murder occurred.
Defense counsel acknowledged in his opening remarks
that Van Arsdall was there at the crucial time, describing
the case as one “of an innocent young man who had the
misfortune to be in the wrong place at the wrong time.”
The jury received transcripts of two statements made by
Van Arsdall to the police in which he stated that he
arrived back at Pregent's apartment at about 11:30 p.m.
Van Arsdall himself admitted at trial that he returned to
Pregent's apartment at about that time.


Fleetwood's testimony, standing alone, appears to have
established nothing with regard to the fact of Van Arsdall's
presence at the scene of the crime which could have had
an effect on the jury's verdict.


However, it appears that Fleetwood's testimony may have
been significant in that he claimed that he saw Van Arsdall
shortly before the murder. Defense counsel stated in his
opening remarks that Van Arsdall had entered Pregent's
apartment by way of a back staircase, unseen by anyone
except Pregent and Epps, and counsel argued in closing
that, if Van Arsdall had committed the murder, he could
have easily left the scene of the crime without anyone
having seen him. Counsel suggested that Van Arsdall's
decision to cross the hall and alert others that something
was wrong showed his innocence.


In view of this argument casting Van Arsdall's post-crime
actions in an exculpatory light, Fleetwood's statement
that he saw Van Arsdall in Pregent's apartment at
about 11:30 p.m. may have had some significance. First,
the statement tended to rebut the defense counsel's
argument that Van Arsdall could have left the scene
of the crime unnoticed. Second, the statement gave rise
to an inculpatory explanation concerning Van Arsdall's
decision to cross the hall to Fleetwood's apartment with
the murder weapon in his hand. The prosecutor, in cross-
examining Van Arsdall, gave voice to this alternative
explanation in a series of questions climaxing in this final
exchange:
Q: [Mr. Reed] Are you sure you didn't cross the hall to kill
[Fleetwood]?


A: [Van Arsdall] Yes, I'm sure.


In cross-examining Fleetwood, defense counsel sought
to show that the prosecutor had offered Fleetwood a
“deal” in order to get him to talk to the prosecutor.
Fleetwood had agreed to discuss the murder with the
Attorney General's Office in exchange for the dropping
of a drunkenness charge against him. If the damaging
potential of this line of cross-examination *12  were fully
realized, the jury may well have believed that Fleetwood in
fact did not see Van Arsdall at 11:30 p.m. Instead, the jury
may have concluded that Fleetwood lied about having
seen Van Arsdall in order to help the prosecution. If so, the
claim of the defense that Van Arsdall was seen by no one
but Pregent and Epps may have remained unrebutted, and
Van Arsdall's behavior after the killing might have been
regarded as exculpatory.
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Without the bias cross-examination, there was a greater
probability that the jury believed that Fleetwood saw Van
Arsdall in Pregent's apartment shortly before the murder.
In light of the cross-examination of Van Arsdall quoted
above, the jury may have surmised that Van Arsdall also
might have seen Fleetwood and had crossed the hall with
the intent to eliminate a possible witness.


Apart from the impact that a full cross-examination might
have had on the credibility of Fleetwood's testimony, and,
by extension, on the defense's argument that Van Arsdall's
actions were consistent with his innocence, a revelation to
the jury that the prosecutor before them made a “deal”
with Fleetwood also may have affected the jury's view of


the strength of the prosecution's case as a whole. 15  The
defense counsel pointed out in both his opening remarks
and his closing argument that the State merely offered
alternative theories of guilt. He argued from this that the
State did not really know how Epps was killed. Evidence
that the prosecutor dropped a charge against a witness
shortly before the trial in order to gain more information
may well have been used by defense counsel in support of
his argument that the State had little confidence in its own
case.


An error such as this, which cannot be said to be entirely
without significance, may yet be deemed harmless if
it occurs in a trial in which the prosecution presented
“overwhelming” untainted evidence of guilt. For example,
in Harrington v. California, 395 U.S. 250, 89 S.Ct. 1726,
23 L.Ed.2d 284 (1969), a defendant's confrontation rights
were violated when the confessions of two codefendants


who did not take the stand were used against him. 16


The two “tainted” pieces of evidence placed him at
the store at the time of the crimes and implicated him
in them. However, the defendant himself admitted that
he was at the scene of the crimes. The testimony of
the fourth codefendant (who was cross-examined), as
well as that of the victims, indicated that the defendant
participated in the crimes. Noting the “overwhelming”
evidence against the defendant and the cumulative nature
of the codefendant's statements improperly allowed to go
to the jury, the Supreme Court held that any error was
harmless beyond a reasonable doubt. Id., 395 U.S., at 254,
89 S.Ct., at 1728.


Again in Schneble v. Florida, 405 U.S. 427, 92 S.Ct. 1056,
31 L.Ed.2d 340 (1972), the Supreme Court held that the
improper admission of a codefendant's statement was


harmless error in light of the overwhelming evidence of the
defendant's guilt. In that case, a murder prosecution, the
defendant gave a minutely detailed confession which was
completely consistent with the objective evidence. Id., 405
U.S., at 430, 92 S.Ct., at 1059. The inadmissible statement
was deemed to have merely tended to corroborate certain
details of defendant's comprehensive confession. Id.


More recently, in Burns v. Clusen, 798 F.2d 931 (7th
Cir.1986) unusually strong physical evidence contributed
to a finding of harmless error in the face of a confrontation
clause violation. The reviewing court ruled that the use
of the pretrial testimony of a sexual assault victim by
the prosecution, without adequately establishing that the
victim was unavailable to appear at trial, violated the
confrontation clause. Nonetheless the court found the
admission of the victim's testimony, which *13  identified
the defendant as her assailant, to be harmless beyond a
reasonable doubt. The court ruled that her testimony was
“only cumulative” because, apart from that testimony, the
physical evidence of defendant's jacket (stained with the
victim's rare blood type present in only three percent of
the population), the similar crime committed against a
witness in the same vicinity earlier the same day, and that
witness's identification of the defendant at trial, together
constituted “overwhelming evidence that would lead to
the same jury determination of guilt.” 798 F.2d, at 944.


In Harrington, Schneble, and Burns, the jury had either the
benefit of direct evidence from witnesses who actually saw
the crime take place, or other unusually strong evidence.
The State's case against Van Arsdall, on the other hand,
proceeded on the basis of circumstantial evidence and
involved a situation in which there was evidence which
suggested that another man, namely Pregent, may have
committed the crime. The evidence showed that Van
Arsdall exited from Pregent's apartment with the murder
weapon in his hand. His shirt and pants were splattered
with blood. His watch, with a small piece of the victim's
tissue on it, was admitted into evidence. The State's
forensic expert, Dr. Lee, testified that the patterns of
blood on Van Arsdall's clothing were consistent with
those that would be caused by arterial wounds, spurting
upwards at a forty degree angle, indicating that Van
Arsdall was in close proximity to the victim while she was
bleeding profusely.


Van Arsdall disputed none of this evidence but claimed
that Pregent, whose clothes were also stained with some
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blood, was the sole attacker. 17  Van Arsdall testified at
trial that, as Pregent was knifing the victim, he attempted
to intervene and was pushed to the floor alongside the
victim. This might explain the blood on his clothing. He
also claimed that he removed the knife from the body and
took it across the hall to prevent Pregent from attacking
anyone else.


Although the evidence pointing to Van Arsdall's guilt
was strong, it was not overwhelming. There was no
direct evidence. The circumstantial evidence would have
permitted the jury to draw the inference that Pregent may


have committed the murder. 18  Also, there was nothing in
the record to indicate why Van Arsdall may have wanted
to kill the victim, whom he apparently did not know until
the day before.


Given the possible significance of the restriction on
bias cross-examination of Fleetwood and the special
circumstances surrounding the crime, including the
absence of strong direct evidence of guilt, we are not
convinced beyond a reasonable doubt that the State
confrontation clause error of the trial court in excluding
cross-examination as to bias did not affect the jury's
verdict.


Since the error was not harmless under Delaware law, we
must reverse the convictions and remand for a new trial.


All Citations


524 A.2d 3


Footnotes
1 Defendant also attempted to expose bias by cross-examining Fleetwood about a previous occasion in which a police


detective questioned Fleetwood in connection with an investigation of an unrelated murder. The trial judge barred this
line of cross-examination as well.


2 The confrontation clause is applicable to the states through the Fourteenth Amendment. Pointer v. Texas, 380 U.S. 400,
85 S.Ct. 1065, 13 L.Ed.2d 923 (1965).


3 In its entirety, article I, § 7 of the State constitution provides that:
In all criminal prosecutions, the accused hath a right to be heard by himself and his counsel, to be plainly and fully
informed of the nature and cause of the accusation against him, to meet the witnesses in their examination face to face,
to have compulsory process in due time, on application by himself, his friends or counsel, for obtaining witnesses in his
favor, and a speedy and public trial by an impartial jury; he shall not be compelled to give evidence against himself nor
shall he be deprived of life, liberty or property, unless by the judgment of his peers or by the law of the land.


4 On voir dire, Fleetwood revealed the following:
Q [Mr. Reed]: “What was your understanding of why the charge was dropped?
A [Fleetwood]: “Well, I did understand that I did feel that you wanted me to make sure that I knew what I was talking
about, and I do feel that you wanted to make sure I had my story together before coming in here. So that is why I did
feel that it was dropped.”


5 Although the confrontation clause in the Federal Constitution does not require automatic reversal, (see Delaware v.
Van Arsdall, 475 U.S. 673, 106 S.Ct. 1431), the State constitution may be interpreted so as to provide greater rights to
defendants. Goddard v. State, Del.Supr., 382 A.2d 238, 240, n. 4 (1977).


6 Davis v. Alaska ruled that the defendant was “denied the right of effective cross-examination ‘which would be constitutional
error of the first magnitude and no amount of showing of want of prejudice would cure it.’ ” 415 U.S., at 318, 94 S.Ct., at
1111 (quoting Smith v. Illinois, 390 U.S. 129, 131, 88 S.Ct. 748, 750, 19 L.Ed.2d 956 (1968)). In Delaware v. Van Arsdall
the Supreme Court stated that this language “merely reflects the view that on the facts of that case the trial court's error
had done serious damage to the petitioner's defense.” 475 U.S., at ----, 106 S.Ct., at 1437 (citation omitted).


7 Defendant also suggests that we adopted in our earlier Van Arsdall decision an automatic reversal rule as a matter of
sub-constitutional state law based on the Delaware Rules of Evidence (D.R.E.). While Weber ruled that the exclusion
of evidence of possible bias in that case was reversible error under the D.R.E., 457 A.2d, at 680-682, there is no such
analysis in Van Arsdall. The isolated comment in Van Arsdall, 486 A.2d, at 7, that the trial judge “abused his discretion”
in barring bias cross-examination of Fleetwood cannot be read to support an evidentiary rule of automatic reversal,
particularly where the decision nowhere mentions the D.R.E., and where the D.R.E. itself calls for a harmless-error
approach. See D.R.E. 103(a) (“error may not be predicated upon a ruling which admits or excludes evidence unless a
substantial right of the party is affected....”)
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8 Defendant urges that we interpret the State constitution to require automatic reversal in order to send an unequivocal
message to trial judges to allow some bias cross-examination. The ruling of the United States Supreme Court in Delaware
v. Van Arsdall, that denial of otherwise proper bias cross-examination violates a defendant's federal confrontation clause
rights, sends a clear message to trial courts. “No judge welcomes or can ignore being told that he has committed a
constitutional violation, even if the conviction is saved by a harmless error finding.” Id., 475 U.S., at ----, 106 S.Ct., at
1439 (White, J., concurring).
Defendant also states that application of harmless-error analysis will encourage the State to violate the confrontation
rights of future defendants. We think the State will not be tempted to violate this clause when, under either the federal or
state harmless constitutional error analysis, reversal is required unless the State can prove beyond a reasonable doubt
that the violation did not affect the verdict (see discussion in Part V, infra.).


9 The text of article I, § 7 is set forth at note 2, supra.


10 Amicus points out that, during the debates preceding the enactment of our current State constitution in 1897, future Judge
William C. Spruance stated: “Judges shall confine themselves to their business, which is to adjudge the law and leave
juries to determine the facts.” III Debates and Proceedings of the Constitutional Convention of the State of Delaware
1896-1897, p. 1730 (1958); see also Storey v. Camper, Del.Supr., 401 A.2d 458, 463 n. 4 (1979). There is no evidence
that this statement was intended to bar harmless-error analysis, which, as of 1898, had already been adopted in several
American jurisdictions. See cases cited in Fisher v. State, Del.Supr., 41 A. 184 (1898).


11 The right to a jury trial applies only to “serious offenses.” See, e.g., Thomas v. State, Del.Supr., 331 A.2d 147 (1975);
and Duncan v. Louisiana, supra.


12 Former Chief Justice Roger Traynor of the California Supreme Court, in his oft-quoted monograph, The Riddle of
Harmless Error, 35-36 (1970), also rejected the argument that “a judge, purporting to evaluate the influence of error as
he reviews the record, is realistically driven to evaluate the correctness of the judgment, perforce acting as trial judge
or jury.” He explained:
Concededly, once [an appellate judge] undertakes to evaluate error, he is driven to reviewing the whole record, even
to weighing the evidence. Nevertheless I believe that in the process it is possible for him deliberately to put aside the
question of the correctness of the judgment. Given the will, he finds intuition and reasoning working as one to keep his
inquiry in focus on the degree of probability that error influenced the result. In that focus the usual errors-misconduct,
erroneous rulings on admissibility of evidence, erroneous instructions-take on a new aspect. Some appear tentatively
prejudicial at the outset by their very magnitude, and unquestionably so when the evidence supporting the result lacks
the magnitude to dissipate them. Some, not of themselves clearly prejudicial or clearly harmless, cast a cloud on the
result that compels an inference of prejudice unless they are likewise so dissipated. Some are dissipated by a record so
overwhelmingly supporting the result that any other, even though tenable, is reduced to a mere possibility.


13 We address here the standard for review of State constitutional errors only. But see Superior Court Criminal Rule 52(a);
Superior Court Civil Rule 61; and Rule 103(a) of the Delaware Rules of Evidence, all of which illustrate the wide application
of harmless-error analysis.


14 The current State constitution (adopted in 1897) granted for the first time the right of appellate review from criminal
convictions.


15 The prosecutor who presented the evidence and argument to the jury was the same person who signed the papers
dropping the criminal charge against Fleetwood.


16 The defendant and three codefendants were found to have participated in an attempted robbery in the course of which
a store employee was killed. Each was found guilty of felony murder and sentenced to life imprisonment.


17 Pregent's pants were soaked with blood at the knees. From this evidence the jury could have inferred that he had been
kneeling in a pool of blood.


18 In addition to the evidence concerning blood on Pregent's clothing, there was also evidence that Pregent had had several
violent outbursts, at least one of which was directed at a woman, during the party the day before. As indicated above,
Pregent was later tried for the murder but was acquitted.


End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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904 P.2d 671
Supreme Court of Utah.


Kerry WILLARDSON, Petitioner,
v.


INDUSTRIAL COMMISSION OF
UTAH, Beaver Creek Coal Company, and


Employer's Reinsurance Fund, Respondents.


No. 930442.
|


Oct. 6, 1995.


Workers' compensation claimant appealed from a
decision of the Industrial Commission denying permanent
total disability benefits. The Court of Appeals,
Greenwood, J., 856 P.2d 371, affirmed. Certiorari was
granted. The Supreme Court, Howe, J., held that
Industrial Commission violated its own rule and abused
its discretion when it failed to convene a medical panel
to evaluate claimant's impairment when case involved
significant medical issue of causation and conflicting
medical reports.


Reversed and remanded.


Zimmerman, C.J., filed a dissenting opinion.


Attorneys and Law Firms


*672  Robert A. Bentley, Virginius Dabney, Salt Lake
City, for Willardson.


Jan Graham, Att'y Gen., Alan Hennebold, Asst. Att'y
Gen., Thomas C. Sturdy, Sharon J. Eblen, Salt Lake City,
for Industrial Commission.


Steven J. Aeschbacher, George S. Adonakis, Salt Lake
City, for Beaver Creek Coal Co.


Erie V. Boorman, Salt Lake City, for Employer's
Reinsurance Fund.


Opinion


HOWE, Justice:


We granted certiorari to review a decision of the court of
appeals affirming an order of the Industrial Commission


refusing to convene a medical panel to evaluate the
impairment of petitioner Kerry L. Willardson. Willardson
v. Industrial Comm'n, 856 P.2d 371 (Utah Ct.App.1993).
He had filed a claim for workers' compensation benefits
for a back injury he allegedly suffered while working as a
conveyor belt supervisor for Beaver Creek Coal Company
in April 1988.


Willardson's medical records reveal a history of back
problems dating from 1970. He underwent a lumbar
laminectomy in 1971 and was diagnosed with severe
osteoarthritis and degenerative disc disease of the lumbar
spine in 1983. In early 1988, he fell off a ladder,
causing a thoraco-cervical strain/sprain, intervertebral
disc syndrome, and brachial extension neuralgia of the
right shoulder and arm.


On April 15, 1988, Willardson, as a conveyor belt
supervisor, was responsible for cleaning and maintaining
a one- and one-half-mile-long conveyor belt. That day, he
was reguarding the belt, i.e., replacing wire mesh guards
that were fastened to the belt lengthwise to prevent rock
on the belt from falling off. The process involved climbing,
stretching, reaching, and twisting motions. After hanging
about fourteen or fifteen guards, each of which weighed
twenty to twenty-five pounds, he felt a sharp pain in his
hip and lower back. He lay down flat on his back. When
the pain did not subside, he left work and sought medical
care.


Willardson was treated by Dr. Konrad P. Kotrady at the
Emery Medical Center. Dr. Kotrady ordered x-rays and
diagnosed his condition as severe degenerative arthritis
in the hips, pelvis, and lumbar spine; degenerative disc
disease at all levels of the lumbar spine; and scoliosis. On
the Commission's form entitled “Physician's Initial Report
of Work Injury or Occupational Disease,” Dr. Kotrady
indicated that Willardson was injured while re-guarding
the belt. In response to the question “Is the condition
requiring treatment the result of the industrial injury or
exposure described?” Dr. Kotrady checked both the “yes”
and the “no” boxes and explained, “Degenerative arthritis
and disc disease preexisted this injury—X-ray evidence in
1983.”


In the latter part of April, Willardson spent eight days at
Castleview Hospital for hip pain radiating into the groin
and for lower back pain. His admittance report states
that he was injured on April 15, 1988, in an industrial



http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0209971201&originatingDoc=I75c02c78f58e11d983e7e9deff98dc6f&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993135884&pubNum=661&originatingDoc=I75c02c78f58e11d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0261041601&originatingDoc=I75c02c78f58e11d983e7e9deff98dc6f&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0283350501&originatingDoc=I75c02c78f58e11d983e7e9deff98dc6f&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0189431101&originatingDoc=I75c02c78f58e11d983e7e9deff98dc6f&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0133925201&originatingDoc=I75c02c78f58e11d983e7e9deff98dc6f&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0126026001&originatingDoc=I75c02c78f58e11d983e7e9deff98dc6f&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0221277601&originatingDoc=I75c02c78f58e11d983e7e9deff98dc6f&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0227263901&originatingDoc=I75c02c78f58e11d983e7e9deff98dc6f&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0273462001&originatingDoc=I75c02c78f58e11d983e7e9deff98dc6f&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0261041601&originatingDoc=I75c02c78f58e11d983e7e9deff98dc6f&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993135884&pubNum=661&originatingDoc=I75c02c78f58e11d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993135884&pubNum=661&originatingDoc=I75c02c78f58e11d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?entityType=mproc&entityId=Ibbea9732475411db9765f9243f53508a&originationContext=document&transitionType=DocumentItem&contextData=(sc.Default)&vr=3.0&rs=cblt1.0

http://www.westlaw.com/Link/Document/FullText?entityType=disease&entityId=Ibf43d470475411db9765f9243f53508a&originationContext=document&transitionType=DocumentItem&contextData=(sc.Default)&vr=3.0&rs=cblt1.0

http://www.westlaw.com/Link/Document/FullText?entityType=disease&entityId=Ica880c4c475411db9765f9243f53508a&originationContext=document&transitionType=DocumentItem&contextData=(sc.Default)&vr=3.0&rs=cblt1.0

http://www.westlaw.com/Link/Document/FullText?entityType=disease&entityId=Ibf43d470475411db9765f9243f53508a&originationContext=document&transitionType=DocumentItem&contextData=(sc.Default)&vr=3.0&rs=cblt1.0

http://www.westlaw.com/Link/Document/FullText?entityType=disease&entityId=Ica880c4c475411db9765f9243f53508a&originationContext=document&transitionType=DocumentItem&contextData=(sc.Default)&vr=3.0&rs=cblt1.0

http://www.westlaw.com/Link/Document/FullText?entityType=disease&entityId=Ica880c4c475411db9765f9243f53508a&originationContext=document&transitionType=DocumentItem&contextData=(sc.Default)&vr=3.0&rs=cblt1.0

http://www.westlaw.com/Link/Document/FullText?entityType=disease&entityId=Ib9c0b261475411db9765f9243f53508a&originationContext=document&transitionType=DocumentItem&contextData=(sc.Default)&vr=3.0&rs=cblt1.0

http://www.westlaw.com/Link/Document/FullText?entityType=disease&entityId=Ibf43d470475411db9765f9243f53508a&originationContext=document&transitionType=DocumentItem&contextData=(sc.Default)&vr=3.0&rs=cblt1.0





Willardson v. Industrial Com'n of Utah, 904 P.2d 671 (1995)


 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 2


accident. A CT scan disclosed multi-level degenerative and
osteoarthritic changes in his lumbar spine.


Following his hospital stay, Willardson saw Dr. David R.
Heiner in Castle Dale, Utah. He referred Willardson to
Dr. L. Gaufin, a neurologist in Provo, for a specialist's
opinion. Although neither Dr. Heiner nor Dr. Gaufin had
the benefit of Willardson's prior medical records, they
both personally examined him and diagnosed extensive
degenerative and arthritic changes at every level of his
lumbar spine. In addition, they each *673  completed
a fill-in-the-blank “Summary of Medical Record” form.
On the forms, Dr. Heiner rated Willardson's whole
person impairment at thirty percent, while Dr. Gaufin
rated his whole person impairment at fifteen percent.
Both doctors attributed one-half of his impairment to
his preexisting condition and one-half to the April 15
industrial accident. In response to the question “Is there
a medically demonstrated causal relationship between
the industrial injury and the problems you have been
treating?” both doctors answered “yes.”


On September 24, 1990, Willardson filed a claim with
the Commission for permanent total disability benefits.
His counsel sought to have the administrative law
judge (ALJ) convene a medical panel on the ground
that there was a conflict in the evidence as to the
level of Willardson's permanent physical impairment,
i.e., Dr. Heiner's rating of thirty percent impairment
and Dr. Gaufin's rating of fifteen percent impairment.
Willardson's counsel contended that under rule 568–
1–9(A)(1)(a) of the Utah Administrative Code, such a
conflict mandated referral to a medical panel. However,
without convening a medical panel, the ALJ found that
the reports of both Dr. Heiner and Dr. Gaufin lacked
credibility as to the medical causation. She concluded that
Willardson's back injury was preexisting and therefore
dismissed his claim for benefits with prejudice for failure
to establish medical causation. Specifically, the ALJ
concluded that although Willardson


experienced hip pain while re-
guarding a belt on April 15,
1988 ... the preponderance of the
medical evidence strongly suggests
that [Willardson's] symptoms and
disability after April 15, 1988 were
the result of his long-standing and
significant degenerative condition in
his lumbar spine and were not the


result of any significant contribution
by the activities of April 15, 1988.


Because the ALJ dismissed the entire claim due to a
lack of causation, she concluded that the conflict in the
impairment evaluations was moot.


Willardson sought review, challenging the ALJ's refusal
to convene a medical panel. The Commission affirmed
the ALJ, and Willardson sought further review. The
court of appeals rejected Willardson's argument that the
Commission's rules required the ALJ to convene a medical
panel, holding that “an ALJ must find credible evidence
of medical causation” before a conflict in the evidence
regarding the degree of the claimant's impairment requires
medical-panel referral. Willardson, 856 P.2d at 377.
Therefore, the court of appeals concluded, “Because the
Commission found no credible evidence to support a
finding of medical causation, any conflict [in the evidence
on the degree of Willardson's impairment] is irrelevant
and the rule [568–1–9(A)(1)(a) ] is inapplicable.” Id. We
granted Willardson's petition for a writ of certiorari to
review the court of appeals' decision. 870 P.2d 957 (Utah
1994).


We agree with the court of appeals and the Commission
that absent any credible evidence of medical causation,
any conflict in the evidence as to the degree of a worker's
impairment is irrelevant. However, in this case, the
Commission, in determining that there was no credible
evidence of medical causation, ran afoul of rule 568–1–
9 that mandates the appointment of a medical panel to
determine if there was medical causation.


[1]  Before we discuss that error, we dispose of
respondents' contention that the issue of medical
causation is not before us on this certiorari review.
Willardson framed the issue to be reviewed in his reply
brief on petition for certiorari:


Petitioner asks this Court to review
only that portion of the Court of
Appeals' decision below which deals
with the limited issue of the standard
for referral of an industrial claim for
evaluation of medical questions to a
Medical Panel.
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In our determination of this question, we are guided by
rule 49(a)(4) of the Utah Rules of Appellate Procedure,
which provides in part:


The statement of a question
presented will be deemed to
comprise every subsidiary question
fairly included therein. Only the
questions set forth in the petition
or fairly included therein will be
considered by the Supreme Court.


While it is true that in the court of appeals, Willardson
focused mainly on the Commission's *674  refusal to
convene a medical panel to evaluate his degree of
impairment, that refusal rested upon lack of medical
causation. Thus, it is clear that the issue of medical
causation was subsidiary to the question of degree of
impairment, and under rule 49(a)(4), medical causation is
necessarily before us. In addition, Willardson framed the
issue on certiorari to encompass “the standard for referral
of an industrial claim for evaluation of medical questions
to a Medical Panel.” Causation is a medical question and
is clearly included in the issue framed for review.


[2]  Turning now to the merits of Willardson's claim,
medical panel referral in workers' compensation cases is
governed by section 35–1–77, which provides in part:


Upon the filing of a claim for
compensation for injury by accident,
or for death, arising out of and in
the course of employment, and if
the employer or its insurance carrier
denies liability, the commission may
refer the medical aspects of the case
to a medical panel appointed by the
commission.


Utah Code Ann. § 35–1–77(1)(a) (emphasis added).
Although the Commission has discretion under this
statute in deciding when to convene a medical panel, the
Commission has adopted rule 568–1–9, which limits that
discretion in certain instances. That rule provides in part:


Pursuant to Section 35–1–77, U.C.A., the Commission
adopts the following guidelines in determining the
necessity of submitting a case to a medical panel:


A. A panel will be utilized by the Administrative Law
Judge where:


(1) One or more significant medical issues may
be involved. Generally a significant medical issue
must be shown by conflicting medical reports.
Significant medical issues are involved when there
are:


(a) Conflicting medical reports of permanent
physical impairment which vary more than 5% of
the whole person,


(b) Conflicting medical opinions as to the
temporary total cutoff date which vary more than
90 days, and/or


(c) Medical expenses in controversy amounting to
more than $2,000.


Utah Admin.Code R568–1–9 (emphasis added).


[3]  This rule requires the ALJ to submit the case
to a medical panel when “one or more significant
medical issues may be involved.” Then the rule sets
out in subsections (a), (b), and (c) three examples of
when “significant medical issues” exist. A conflict in the
medical reports as to medical causation is not specifically
mentioned in the three examples. However, medical
causation would seem to be a “significant medical issue,”
and when the medical reports conflict on that issue, the
need for submission to a medical panel would be as
necessary as in those instances specifically mentioned in
subsections (a), (b), and (c). Therefore, we conclude that
the three examples were not meant to be exclusive or
exhaustive but only illustrative as to when a panel should
be appointed.


[4]  [5]  Nevertheless, even if the three examples were
intended to be exhaustive, we cannot conceive that it
was intended that subsection (a) be circumvented by
simply having the ALJ find that one or more of the
conflicting reports is not credible. Indeed, subsection
(a) contemplates that in resolving the conflict between
medical reports of permanent physical impairment which
vary more than five percent of the whole person, the
credibility of the reports would necessarily be examined
and determined by a medical panel. Allowing the
ALJ, who has no medical training and possesses no
medical degrees, to determine medical causation as a



http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1005631&cite=UTRRAPR49&originatingDoc=I75c02c78f58e11d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1005631&cite=UTRRAPR49&originatingDoc=I75c02c78f58e11d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTSTS35-1-77&originatingDoc=I75c02c78f58e11d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTSTS35-1-77&originatingDoc=I75c02c78f58e11d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTSTS35-1-77&originatingDoc=I75c02c78f58e11d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1001877&cite=UTADCR568-1&originatingDoc=I75c02c78f58e11d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)





Willardson v. Industrial Com'n of Utah, 904 P.2d 671 (1995)


 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 4


threshold question and dismiss both medical reports as
lacking credibility effectively eviscerates the beneficence of
subsection (a).


This case involves not only a significant medical
issue, i.e., medical causation, but also conflicting
medical reports. Willardson's claim for compensation
was supported by two “Summary of Medical Record”
forms submitted by two licensed and board-certified
physicians, Dr. Gaufin and Dr. Heiner. Both doctors
examined Willardson and indicated on these forms their
conclusions that one-half of Willardson's impairment was
due to preexisting *675  causes and one-half was due to
the April 15 accident and that there was a “medically
demonstrated causal relationship between the industrial
injury and [Willardson's back] problems.” Respondents
did not provide any medical information to rebut those
conclusions. The ALJ, however, determined that the two
“Summary of Medical Record” forms lacked credibility
because neither Dr. Heiner nor Dr. Gaufin had access
to all of Willardson's prior medical history and records.
It is obvious that both physicians had some knowledge
of Willardson's preexisting medical problems since they
attributed half of his impairment to preexisting problems.


Respondents assail the physicians' “Summary of Medical
Record” forms because the physicians did not “provide
any analysis or background as to how the ratings were
reached.” They overlook that the one-page summaries
were never intended to contain the “analysis and
background” which they now contend was necessary
to support Willardson's claim. Willardson was not
required nor even requested to furnish any other medical
information.


The ALJ relied heavily upon the records of Dr. Kotrady,
who treated Willardson within hours after his accident
on April 15. The ALJ interpreted Dr. Kotrady's records
as indicating that he “is clearly of the opinion that the
applicant's problems were pre-existing” and treated his
records as a third medical report. Even assuming this


interpretation to be correct, 1  there was clearly presented
the very situation contemplated by the Commission's rule
requiring the appointment of a medical panel, namely, a
conflict in the three medical reports. Willardson cannot be
deprived of the benefit of that rule by the ALJ's taking it
upon herself to disregard two of the reports because their
authors did not provide supporting information that they
were not requested to provide. It is the medical panel's


report that is intended to be detailed and well-supported
and to contain the “analysis and background” insisted
upon by respondents.


We have heretofore recognized, independent of any rule
of the Commission, that “where the evidence of a causal
connection between the work-related event and the injury
is uncertain or highly technical, failure to refer the case to
a medical panel may be an abuse of discretion.” Champion
Home Builders v. Industrial Comm'n, 703 P.2d 306, 308
(Utah 1985); accord Hone v. J.F. Shea Co., 728 P.2d 1008,
1012 (Utah 1986). We find an abuse of discretion here.


We conclude that the Industrial Commission violated its
own rule and abused its discretion and that its violation
substantially prejudiced Willardson. Therefore, under
section 63–46b–16(4)(h)(ii) of the Utah Administrative
Procedures Act, we overturn the Commission's decision
and reverse the court of appeals' decision. The case
is remanded to the Industrial Commission for further
proceedings consistent with this opinion.


. . . . .


STEWART, Associate C.J., DURHAM, and RUSSON,
JJ., concur in HOWE, J., opinion.


ZIMMERMAN, Chief Justice, dissenting:
In concluding that the ALJ violated rule 568–1–9 in
refusing to convene a medical panel, the majority
disregards the general rule that “[i]ssues not raised before
the administrative agency are waived on appeal.” Gibson
v. Board of Review of Indus. Comm'n, 707 P.2d 675,
677 (Utah 1985) (per curiam); accord Pease v. Industrial
Comm'n, 694 P.2d 613, 616 (Utah 1984). Although
Willardson did ask the ALJ to convene a medical
panel, he did so on the sole ground that because he
presented “[c]onflicting medical reports of permanent
physical impairment which vary more than 5% of the
whole person,” medical-panel referral was mandatory
under rule 568–1–9(A)(1)(a). Willardson did not ask the
Commission to interpret that rule as requiring medical-
panel referral whenever medical reports conflict as to
medical causation, and accordingly, the Commission did
not address the issue. In light of our well-established
precedent precluding *676  our consideration of issues
not raised below, I would not reach this issue.



http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1985137775&pubNum=661&originatingDoc=I75c02c78f58e11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_661_308&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_661_308

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1985137775&pubNum=661&originatingDoc=I75c02c78f58e11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_661_308&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_661_308

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1985137775&pubNum=661&originatingDoc=I75c02c78f58e11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_661_308&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_661_308

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986159394&pubNum=661&originatingDoc=I75c02c78f58e11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_661_1012&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_661_1012

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986159394&pubNum=661&originatingDoc=I75c02c78f58e11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_661_1012&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_661_1012

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0138105601&originatingDoc=I75c02c78f58e11d983e7e9deff98dc6f&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0103946801&originatingDoc=I75c02c78f58e11d983e7e9deff98dc6f&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0107788901&originatingDoc=I75c02c78f58e11d983e7e9deff98dc6f&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0261041601&originatingDoc=I75c02c78f58e11d983e7e9deff98dc6f&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1985149799&pubNum=661&originatingDoc=I75c02c78f58e11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_661_677&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_661_677

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1985149799&pubNum=661&originatingDoc=I75c02c78f58e11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_661_677&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_661_677

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1985149799&pubNum=661&originatingDoc=I75c02c78f58e11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_661_677&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_661_677

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1985106731&pubNum=661&originatingDoc=I75c02c78f58e11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_661_616&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_661_616

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1985106731&pubNum=661&originatingDoc=I75c02c78f58e11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_661_616&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_661_616





Willardson v. Industrial Com'n of Utah, 904 P.2d 671 (1995)


 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 5


An additional reason for not reaching the question of
whether the ALJ violated rule 568–1–9 is that we normally
defer to an agency's reasonable interpretation of its own
rules, Union Pac. R.R. v. Tax Comm'n, 842 P.2d 876,
879 (Utah 1992), and here, the Commission has not
been given the opportunity to interpret rule 568–1–9.
The Commission might reasonably have concluded that
medical causation, at least where supported by such
weak and perfunctory evidence as is present here, is not
always a significant medical issue that requires an ALJ
to convene a medical panel. Indeed, it seems unlikely
that the Commission would conclude that its rule requires
medical-panel referral any time a question is raised
about medical causation. Such an interpretation would
largely eviscerate the 1982 amendment to section 35–1–
77, under which rule 568–1–9 was promulgated and which
made medical-panel referral discretionary rather than
mandatory as it was prior to the amendment. Compare
Utah Code Ann. § 35–1–77 (1981) with Utah Code Ann.
§ 35–1–77 (1994).


If I were to reach the substance of the majority's ruling,
I would find that the rule does not limit the discretion
conferred on the ALJ by section 35–1–77 as to whether
to convene a panel under the circumstances presented
here and I would find that the ALJ did not abuse her
discretion. While it is true that “where the evidence of
causal connection between the work-related event and the
injury is uncertain or highly technical, failure to refer the
case to a medical panel may be an abuse of discretion,”
Champion Home Builders v. Industrial Comm'n, 703 P.2d
306, 308 (Utah 1985), there is no abuse of discretion on
the facts of this case.


In Champion Home Builders, the Commission awarded the
claimant medical expenses and temporary total disability
benefits after he suffered a perforated duodenal ulcer,
allegedly while lifting a heavy beam at work. Id. at 306.
The only expert testimony before the Commission relating
to the issue of medical causation was that of the doctor
who first examined the claimant following his injury. This
doctor testified that he “knew of no medical data which
cites lifting as a cause of ulcer perforation, [but that]
he was aware that lifting causes an increase in stomach
pressure, and that ulcers perforate more often when there
is an increase in stomach pressure.” Id. at 307. On these
facts, this court held that the Commission did not abuse
its discretion in refusing to convene a medical panel.


Id. at 308. Because I cannot see how the evidence of
medical causation in the instant case was more uncertain
or technical than that in Champion Home Builders, I would
hold that the ALJ did not abuse her discretion in refusing
to convene a medical panel.


I now comment on the merits of the issue Willardson
properly raised on appeal, as opposed to the issue
he did not preserve below but which is addressed by
the majority. Willardson argues that rule 568–1–9(A)(1)
(a) requires medical-panel referral whenever a claimant
presents conflicting medical reports as to the level of the
claimant's permanent physical impairment. Willardson
argues that because he presented such conflicting reports
—Dr. Heiner rated Willardson as thirty percent impaired,
while Dr. Gaufin rated him as fifteen percent impaired
—the ALJ violated rule 568–1–9(A)(1)(a) in refusing to
convene a medical panel. Although the majority does not
reach this issue, the court of appeals did. I would affirm
the court of appeals.


Because a claimant must establish medical causation
to recover under Utah's workers' compensation scheme,
Allen v. Industrial Comm'n, 729 P.2d 15, 22–27 (Utah
1986), a discrepancy in reports of physical impairment is
immaterial to the outcome of the proceeding until medical
causation is shown. Willardson's claim was dismissed
because the ALJ found no credible evidence of medical
causation; the conflict in Willardson's impairment ratings
was irrelevant to that decision. Therefore, the real issue in
this case is not the degree of Willardson's impairment, but
whether Willardson's accident caused that impairment. It
is illogical to read rule 568–1–9(A)(1)(a), as Willardson
contends, to require the futile act of referral to a panel of
the logically secondary issue of the degree of Willardson's
impairment when Willardson could not have recovered
under any circumstances *677  without first proving
medical causation.


Moreover, nothing in rule 568–1–9(A)(1)(a) suggests that
an ALJ must refer the logically prior issue of medical
causation to a medical panel simply because there happens
to be a conflict in the evidence concerning the claimant's
impairment rating. As the court of appeals noted, medical
causation is the “critical threshold issue which precedes
the requirement of review by a medical panel” under rule
568–1–9(A)(1)(a). Willardson v. Industrial Comm'n, 856
P.2d 371, 377 (Ct.App.1993), cert. granted, 870 P.2d 957
(Utah 1994). Because the ALJ found no “credible evidence
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of medical causation” and because Willardson does not


challenge that finding, 1  I do not think the ALJ violated
rule 568–1–9(A)(1)(a) in refusing to convene a medical
panel.


For the foregoing reasons, I would affirm the decision of
the court of appeals upholding the Commission's dismissal
of Willardson's claim.


All Citations


904 P.2d 671


Footnotes
1 We note that Dr. Kotrady responded to the question “Is the condition requiring treatment the result of the industrial injury


or exposure described?” by checking both the “yes” and “no” boxes.


1 The majority erroneously concludes that Willardson's challenge to the ALJ's factual finding is fairly included in the question
presented for certiorari review. As the majority recognizes, Willardson appealed “only that portion of the court of appeals'
decision below which deals with the limited issue of the standard for referral ... to a medical panel. ” (Emphasis added.)
This issue embodies a purely legal question and cannot reasonably be said to include Willardson's challenge to the ALJ's
factual finding. Because we consider “[o]nly the questions set forth in the petition or fairly included therein,” Utah R.App.P.
49(a)(4), I would hold that Willardson has not appealed the ALJ's factual finding.


End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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Arron N. Young, Petitioner,
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State of Alaska, Respondent.


Supreme Court No. S–15665
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|
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Synopsis
Background: Defendant was convicted in the Superior
Court, Fourth Judicial District, Fairbanks, Michael
MacDonald, J., of attempted murder in the first degree
and five counts of misconduct involving weapons in the
first degree following a drive-by shooting. The Court of
Appeals, 331 P.3d 1276, affirmed. Defendant petitioned
for hearing.


Holdings: After grant of petition, the Supreme Court,
Maassen, J., held that:


[1] witness's identification of defendant as driver of
vehicle involved in shooting was not reliable, and thus
identification was not admissible under due process;


[2] admission of identification was harmless error;


[3] due process did not require that trial court assess
reliability of other witness's identification of defendant,
which was made after witness saw defendant on television
news;


[4] as a matter of apparent first impression, to be
entitled to an evidentiary hearing on the issue of whether
an eyewitness identification is sufficiently reliable so
as to allow admission of identification under state


constitution's due process protection, the defendant must
present some evidence of suggestiveness that could lead to
a mistaken identification; overruling Holden v. State, 602
P.2d 452; Vessell v. State, 624 P.2d 275; Walker v. State,
652 P.2d 88; Howe v. State, 611 P.2d 16; White v. State,
773 P.2d 211; Dunbar v. State, 677 P.2d 1275; and State v.
Contreras, 674 P.2d 792;


[5] trial court erred in failing to give jury instruction
specific to reliability of eyewitness identification;
abrogating Buchanan v. State, 561 P.2d 1197; and


[6] error in failure to give jury instruction specific to
reliability of eyewitness identification was harmless error.


Affirmed.


Petition for Hearing from the Court of Appeals of the
State of Alaska, on Appeal from the Superior Court of
the State of Alaska, Fourth Judicial District, Fairbanks,
Michael A. MacDonald, Judge. Court of Appeals Nos. A–
11006/11015, Superior Court Nos. 4FA–08–03022/02834
CR


Attorneys and Law Firms


Renee McFarland, Assistant Public Defender, and
Quinlan Steiner, Public Defender, Anchorage, for
Petitioner.


Eric A. Ringsmuth, Assistant Attorney General,
Anchorage, and Craig W. Richards, Attorney General,
Juneau, for Respondent.


Before: Fabe, Chief Justice, Stowers, Maassen, and
Bolger, Justices. [Winfree, Justice, not participating.]


OPINION


MAASSEN, Justice.


I. INTRODUCTION
*1  A defendant accused of involvement in a shooting


was convicted at trial, in part on the strength of three
eyewitness identifications. He challenged the admissibility
of two of the identifications on due process grounds, but
the superior court ruled them admissible. The defendant
also requested an eyewitness-specific jury instruction,
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which the superior court refused. Finally, the defendant
argued that he was entitled to a mistrial because of an
alleged discovery violation by the State that he learned of
mid-trial. The superior court denied his motion, finding
that the State had not violated the disclosure rules and
alternatively that the defendant had not suffered any
prejudice. The defendant was convicted, and the court of
appeals affirmed his conviction.


On petition to this court, the defendant argues not only
that we should reverse his conviction based on the current
law on the admissibility of eyewitness identifications but
also that Alaska's due process clause requires the adoption
of a new test. He also argues that the superior court erred
in failing to give his requested jury instruction and in
failing to grant him a mistrial.


We hold that the superior court erred under the law
as it currently exists when it held one of the eyewitness
identifications sufficiently reliable to be admitted at trial,
but that it did not err in admitting the other. We also
hold that the superior court erred in refusing to give
an eyewitness-specific jury instruction but did not err in
denying a mistrial. Because the errors are harmless, we
affirm the defendant's conviction.


We also conclude, however, that the current test for the
admissibility of eyewitness identification evidence does
not adequately protect the right to due process under
the Alaska Constitution. We therefore identify factors
that courts should consider in future cases when deciding
whether to admit eyewitness identification evidence.


II. FACTS AND PROCEEDINGS


A. The Crime And The Investigation
During the summer of 2008 a series of violent incidents
took place in the Fairbanks area between members of two
gangs, the Bloods and the Crips. In late July there was a
fight inside the Fairbanks Walmart; in early August there
was another at the Tanana Valley Fair. Persons known
or alleged to be current or former members of the Bloods
were later shot at outside the Eagles Hall by persons
shouting Crips slogans.


The incident at issue here occurred on August 15 at
approximately 4:00 p.m. A green Buick sedan carrying
alleged members of the Bloods was traveling down College
Road in Fairbanks, followed by friends in another car.


Another vehicle variously described as a gray, silver, or
white SUV passed them going the other way, made a U-
turn, and pulled up alongside the Buick. Someone in the
SUV started shooting at the Buick and continued to do so
while the vehicles raced along for what was later estimated
to be two miles.


No one was injured in the shooting, but the Buick was
significantly damaged. Bullets also passed through two
uninvolved vehicles, narrowly missing their passengers. A
bystander walking her bike reported hearing a bullet pass
by her head; she jumped into a ditch to take cover.


*2  Later that evening the police arrested Arron Young.
He had a gun in the waistband of his pants and the key to
a silver SUV in his pocket.


The police interviewed witnesses from the scene and put
out a request for those with information to come forward.
Jason Gazewood, a criminal defense attorney and former
prosecutor, contacted the police department to report that
he had witnessed part of the gunplay. A police detective
visited Gazewood's office and showed him a six-person
photographic array; Gazewood picked Young as looking
most like the man he had seen behind the wheel of the
SUV.


A grand jury convened in September 2008. There
Gazewood testified about what he had seen. Another
witness, Arles Arauz, also identified Young as the driver of
the SUV. Although Arauz had told the police immediately
after the incident that he was unable to identify the
assailants, at the grand jury hearing he picked Young's
picture out of a photographic array. But a third grand
jury witness, John Anzalone, failed to identify Young and
picked another man instead.


The grand jury indicted Young for attempted murder in
the first degree and misconduct involving weapons in the
first degree.


B. Young's Motion To Suppress Gazewood's
Identification
Trial was eventually set for January 4, 2010. In late
December 2009 Young moved to suppress Gazewood's
pretrial and in-court identifications, claiming that the
pretrial identification procedure had been unnecessarily
suggestive.
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The superior court held an evidentiary hearing. Gazewood
testified that the police detective had come to his
office about three days after the incident and showed
him a six-person photographic array. He testified that
he remembered “saying something about ... having a
recollection of it being someone of Samoan descent ...
before the lineup was brought out,” though he could not
recall whether he said this on the telephone or after the
detective arrived at his office. The detective testified that
he did not remember whether Gazewood had identified
the driver's race in the phone call.


The photographic array contained photographs of six
black men but no Samoans. The detective testified
that, because Gazewood was an attorney experienced in
criminal law, he did not give Gazewood any instructions
before showing him the array; he assumed Gazewood
would understand the process and its purpose. Gazewood
testified that although he was given no instructions, he
assumed that the array contained the suspect because he
had been involved in many such procedures in the past. He
also testified, however, that he did not feel he was required
to select someone from among the photos he was shown.


Gazewood testified that he quickly narrowed his choice to
two photos, one of which was Young's. Though conflicted,
he was most focused on Young; he testified that the
way Young's hair was pulled back in the photograph
made him “more like the person I'd seen in the vehicle
certainly.” He testified that he put his finger tentatively
on Young's photograph, at which point the detective told
him to “trust your instincts.” Gazewood testified that
the detective's remark terminated his deliberations, and
he selected Young as the man who looked most like
the one he had seen in the SUV. When asked at the
hearing whether he believed the detective was suggesting
the desired result, he answered:


*3  Yeah, I ... think he saw me
laboring over it and spending a little
more time pointing to Mr. Young
than the other two, or the other one
by the time I had eliminated one of
them. And I took it as, you know,
you're pointing to this guy more
than the others, you know, that's the
guy you should identify. ... I took it
as that's the guy we want you to pick.


Gazewood testified that he was leaning toward Young
anyway but that the detective's remark “ended this
elimination process that I was kind of ... undergoing. ... [I]t
was a process that was taking a little bit of time and ... that
certainly ended it.” The detective testified that he did not
remember telling Gazewood to “trust your instincts” but
that he knew Young was the suspect and knew Young's
photograph was included in the array.


At the evidentiary hearing Gazewood also testified about
what he saw of the crime. He testified that while he was
waiting at a stoplight on College Road, “the thing that
drew [his] attention” was that a “green car” coming from
behind him drove “into the oncoming lanes of traffic” to
get around the cars waiting at the light. He testified that
he then saw a white SUV coming up quickly behind him,
and that he observed the driver of the SUV in his rearview
mirror for “between three and eight seconds” before the
vehicle passed him on the left in pursuit of the green car.
He also testified that he had seen Young's photo in the
newspaper a week before the evidentiary hearing, and the
newspaper photo looked more like the person he recalled
seeing at the time of the shooting than did the photo he
picked in the array.


The superior court denied Young's motion to suppress.
Employing the test we have adopted from Manson v.
Brathwaite, a decision of the United States Supreme


Court, 1  the superior court first found that the
photographic array itself was not unnecessarily suggestive
because there was “nothing in the photo array to
distinguish the defendant's photo from the others.” The
court found that the detective made the “trust your
instincts” comment but that it was not suggestive and
did not influence Gazewood's choice. Finally, the court
determined that even if the procedure was unnecessarily
suggestive, Gazewood's identification of Young was still
reliable under the totality of the circumstances and
therefore admissible.


C. Trial


1. Pretrial disclosure of Anzalone's identification of Young


On the first day of trial Young informed the court that
the State had just disclosed a police report stating that
John Anzalone, who had failed to select Young from
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the photographic array when testifying before the grand
jury, would now identify Young as one of the shooters.
Anzalone had informed the prosecutor that he had seen
Young's picture on television in connection with the case
about a week before trial and was prepared to identify him
in court.


Young objected to Anzalone's testimony. He claimed that
the pretrial publicity had tainted Anzalone's identification
and it was therefore unreliable. He argued that any in-
court identification by Anzalone would be improperly
suggestive because Young would be the only African–
American man sitting at the defense table and this
suggestiveness could not be overcome because Anzalone's
identification of Young otherwise lacked sufficient indicia
of reliability. The superior court ruled that while Anzalone
could not testify that he had first recognized Young on
television (unless the defense raised the issue on cross-
examination), he could identify Young in the courtroom.
The court determined that Anzalone's failure to pick
Young from the initial photo array did not affect his
ability to identify Young at trial, and that any problems
with the in-court identification were properly addressed
through cross-examination.


2. The State's case at trial


*4  The State presented testimony from occupants of
the Buick sedan and the following vehicle, only one of
whom, Arauz, could identify a shooter. Some witnesses
were unable to say how many people were in the assailants'
SUV, while others testified it had two to four occupants.
One witness testified that the assailants had bandanas over


their faces. 2


The driver of the Buick, Joseph Fainuu, testified that
although he did not see who was shooting at them, the
shots were coming from a gray SUV. He testified that
the SUV was the one identified by the State. He further
testified that he knew Young by the nickname “Big Nasty”
and that he had seen Big Nasty driving the SUV at times
before the shooting. Another of the Buick's occupants
testified that he had heard others refer to the gray SUV
as “Big Nasty's car” at the time of the Eagles Hall
shooting, and that, though he could not identify Young as
a participant in the College Road shooting, the SUV the
State alleged to belong to the shooters appeared to him
to be Big Nasty's car. And another witness who had been


riding in the second vehicle testified that he heard someone
in his car identify the silver SUV as “Big Nasty's truck”
right before the shooting started.


The State's ballistics evidence indicated that shell casings
retrieved from the scene of the shooting were probably
ejected from the gun found in Young's waistband at the
time of his arrest. The State also established that the key
found in Young's pocket fit the silver SUV identified as
the one used in the shootings.


The State presented three eyewitnesses to place Young at
the scene. Consistent with his testimony at the evidentiary
hearing, Gazewood testified that Young looked like the
man he saw drive past him in the SUV. His testimony,
however, reflected some uncertainty. He did not say
Young was definitely the driver, only that upon seeing
Young's photo in the array he “thought that ... that looked
a lot like the person there and then seeing [Young's]
photograph in the paper made me think that that looked
a lot like the person I'd seen.”


The second eyewitness, Anzalone, testified that he was
starting a left turn at a traffic light on College Road when
he heard “several popping noises” coming from his left. He
testified that he saw two vehicles coming directly toward
him and “what looked like somebody firing a pistol out
of [the] driver's side window” of one of them, an SUV. He
testified that he reversed back through the intersection to
avoid the oncoming vehicles and, while doing so, observed
Young at the wheel of the SUV, though he did not make
note of any passengers. Anzalone identified the driver
definitively in court as the man “sitting at the defense
table,” but he also acknowledged his earlier failure at the
grand jury to pick Young out of a photo array.


The third eyewitness, Arles Arauz, was an admitted
former member of the Bloods. Arauz had known Young
since high school, when Young “beat [him] up” in a fight
over a romantic interest. Arauz testified that at the time
of the shooting he was riding in the vehicle following the
Buick sedan. He testified that the Buick started a U-turn,
at which point a gray SUV “pull[ed] up and—from the
back behind and then start[ed] shooting at it.” He testified
that he saw Young driving the gray SUV as it passed him
in pursuit of the Buick.


*5  Young sought to impeach Arauz on grounds that,
although he had identified Young at the grand jury, he had
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told investigating detectives right after the crime that he
could not identify any of the shooters. But Arauz insisted
he had identified Young to the police on the night of
the shooting; this caused some confusion at trial. In the
absence of the jury, Arauz testified that the night of the
shooting, after he had denied knowing any of the shooters,
he met with one of the investigating detectives in an off-
the-record interview and identified Young. The superior
court recessed for the day to allow the prosecution to
investigate the matter.


3. Young's motion for mistrial based on Arauz's
newly revealed statements to an investigator


The next morning the State filed with the court
a supplemental report of an investigating detective,
Detective Elzey, which described how he had indeed met
with Arauz a second time on the night of the shooting,
after Arauz's initial failure to identify any of the shooters.
The report explained that an unidentified man had called
the police station that night, stating that a friend knew
about the shooting but would talk to investigators only
if what he told them was not written down or recorded.
Elzey agreed to these terms, and Arauz appeared at the
police station and identified Young as the shooter. Called
to the stand for voir dire, Elzey testified that he did not
disclose this conversation to the prosecutor because he
had promised not to. Instead, he decided to wait to see
how Arauz testified at the grand jury; if Arauz again
identified Young, the detective would consider the matter
resolved, and if he did not identify Young the detective
would inform the prosecutor of the inconsistency. When
Arauz positively identified Young at the grand jury, Elzey
decided that no disclosure was necessary.


Young moved for a mistrial. He argued that the State's
failure to disclose Arauz's same-day identification of
Young violated Rule 16 of the Alaska Rules of Criminal
Procedure and prejudiced his defense, which rested in
part on showing that Arauz decided to falsely identify
Young at the grand jury only after learning that Young
was already a suspect. Young argued that Arauz's earlier
identification, before he knew that Young was a suspect,
damaged his ability to impeach Arauz, and that had he
known before trial of the same-day identification he might
have pursued a defense of justification instead of denying
his involvement.


The superior court denied the motion. It found that there
was no violation of Rule 16 because the rule requires only
disclosure of written or recorded witness statements, and
Arauz's statement to Detective Elzey was neither written
nor recorded; it also found that disclosure of Arauz's
grand jury identification satisfied the requirements of the
rule. The court further found that, even if there had
been a violation of Rule 16, Young was not prejudiced
because he knew from the grand jury testimony that
Arauz would identify Young as the shooter. But the court
offered to continue trial for a day to allow Young to


further investigate the matter, 3  and it allowed the defense
the option of excluding evidence that would corroborate
Arauz's claim that he had made a same-day identification.


4. Young's defense


Young presented his alibi defense. His sister Angie
testified that although she and Young were estranged and
had not seen each other much in the years leading up
to the shooting, she was with him that afternoon at his
apartment. She testified that a person she knew as “Little
O” came over during the afternoon and gave Young a gun.
Young also presented evidence disputing his possession
or ownership of the SUV, as well as evidence relating to
the earlier gang disputes that implicated a different Crips
faction than the one to which he belonged.


5. Young's requested jury instructions


*6  After the close of evidence, Young asked the court
to give a jury instruction, based on case law from the
Alaska Court of Appeals and other jurisdictions, that
identified factors affecting the reliability of eyewitness
identifications. Alternatively, Young asked the court to
give the jury instruction approved by a federal appeals


court in United States v. Telfaire. 4  The superior court
declined to give either one. It found Young's customized
instruction “more argument than it [was] a proposition
of law,” rejected the Telfaire instruction on the same
grounds, and decided that the issues raised by the
eyewitness identifications were fully addressed by the
existing pattern jury instructions regarding the credibility
of witnesses generally and the State's burden of proof.


The jury convicted Young on all counts.
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D. Appeal To The Court Of Appeals And Petition For
Hearing


Young appealed his conviction to the court of appeals. 5


He argued first that the superior court erred when it failed
to suppress Gazewood's identification under the standard


set out in Manson v. Brathwaite. 6  The court of appeals
disagreed with the superior court in part, holding that the
identification procedure had indeed been unnecessarily


suggestive. 7  But the court of appeals ultimately found no
error in admitting Gazewood's identification, concluding
that it was nonetheless reliable under the totality of the


circumstances. 8


Young also argued that the superior court erred when it


allowed Anzalone to make his in-court identification. 9


The court of appeals noted the superior court's reasoning:
(1) “that it was not impermissible for a witness who
failed to identify a defendant in a lineup to make an in-
court identification later”; (2) “that Young could cross-
examine Anzalone and bring out the factors that might
cast doubt on Anzalone's identification”; and (3) that
although Young was the only African–American man at
the defense table, “in a criminal trial, the defendant is
almost always the only person at the defense table aside


from his attorney.” 10  On this rationale, the court of
appeals held “that the [superior] court did not abuse its
discretion by permitting Anzalone to make an in-court


identification.” 11


Young also challenged the superior court's failure
to give either of his requested jury instructions on


eyewitness testimony. 12  As the court of appeals noted,
Young acknowledged “that this court has previously
affirmed convictions where the trial court gave the
pattern instruction instead of a more focused instruction


on eyewitness identification”; 13  the court of appeals
“adhere[d] to those prior decisions and conclude[d] that
the trial court did not abuse its discretion in giving the


pattern jury instruction in this case.” 14


Finally, Young argued that the superior court erred
when it refused to grant a mistrial based on the State's
failure to disclose Arauz's same-day identification of


Young as one of the assailants. 15  The court of appeals
held that the superior court erred in deciding that


the failure was not a discovery violation, because the
prosecution's conduct “violated both the text and the
spirit of Criminal Rule 16, which is designed to prevent


precisely this type of unfair surprise.” 16  It concluded,
however, that the superior court had not erred in refusing
to grant a mistrial, because Young had failed to show


prejudice. 17  The court of appeals observed that “the
major prejudice Young alleged” was that he might have
abandoned his alibi defense for a defense of justification;
it also observed, however, that a justification defense
would have been “completely inconsistent” with either


Young's alibi defense or the State's evidence. 18  Further,
“Young did not make an offer of proof or ask to present
information to the court in camera to establish that he had


evidence to support the defense.” 19  The court of appeals
accordingly found no error in the superior court's denial


of a mistrial. 20


*7  Young filed a petition for hearing with this court.
He urged us to abandon our reliance on Manson v.
Brathwaite, “adopt a different test for the admission
of eyewitness identification evidence under the Alaska
Constitution,” and reverse his conviction. He argued
that even in the absence of a new test, Alaska law
required that the Gazewood and Anzalone identifications
be excluded. He also argued that the court of appeals
erred by affirming the superior court's refusal to give his
requested instructions and to grant a mistrial. We granted
Young's petition.


III. STANDARD OF REVIEW
[1]  [2] “The proper extent of appellate review for an


unpreserved claim of constitutional error is a question


of law that we review de novo.” 21  “We apply our
independent judgment to any questions of law, adopting
the rule of law that is most persuasive in light of precedent,


reason, and policy.” 22


[3]  [4] The determination whether an identification has
been derived from unnecessarily suggestive identification
procedures and, if so, whether it is nonetheless sufficiently
reliable to be admitted at trial in conformance with


due process is a mixed question of law and fact. 23  On
mixed questions we “review[ ] the superior court's factual


findings for clear error, and the legal issues de novo.” 24
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[5]  [6] “As long as the jury is properly instructed on
the law, ... the trial [judge] has broad discretion to
determine whether to give instructions specially tailored


to the case at hand.” 25  “Issues involving the adequacy of
jury instructions generally raise questions of law and are


subject to de novo review.” 26


[7] “[T]he trial court is vested with ‘wide discretion’ in
determining whether a mistrial should be granted and its
decision will be disturbed only if an abuse of discretion is


shown.” 27


IV. DISCUSSION
In its 2009 opinion in Tegoseak v. State, the court of
appeals highlighted a number of weaknesses in the way
courts, including Alaska's, have evaluated the reliability
of eyewitness testimony in the decades since the United
States Supreme Court's formative opinion in Manson v.


Brathwaite. 28  Young contends that it is time for this court
to take a similarly close look at the scientific evidence
related to eyewitness identifications and to change the
standards for determining their admissibility and the
instructions that inform juries about how to assess their
weight. As explained below, while we conclude that a
change in the way we evaluate eyewitness identifications
would not change the result in Young's case, we agree
that a Brathwaite-based test fails to take into account
the myriad factors now generally known to affect the
reliability of eyewitness evidence, and that such a test
can no longer be viewed as consistent with Alaska's
constitutional guarantee of due process.


A. Young's Challenges To The Eyewitness Identifications
Admitted At Trial Do Not Require Reversal Of His
Conviction.
*8  Young argues that it was error to admit the Gazewood


and Anzalone identifications at trial. He first contends
that because the test we use to evaluate eyewitness
identifications is insufficiently protective of due process,
we should adopt in its place a new test based in part on
due process protections and in part on the Alaska Rules
of Evidence. He also contends that it was error to admit
the Gazewood and Anzalone identifications even under
current law.


Young did not explicitly propose a new test for eyewitness
identification evidence to the superior court or the court


of appeals. Having arguably failed to preserve the issue, he
urges us to adopt a “futility exception” to the preservation
rule. We see no need to do so here. First, we conclude
that it was error to admit Gazewood's identification of
Young at trial even under the existing Brathwaite test,
as we discuss below, though we also conclude that the
error was harmless. Second, we conclude that it was not
error to admit Anzalone's in-court identification and that
our conclusion would not be different under a new, more
protective test. Thus, the application of a new test for
the admissibility of eyewitness identifications would not
change the result in Young's case.


As noted above, however, we are nonetheless convinced
that the Brathwaite test does not adequately screen
out unreliable eyewitness identifications at trial and
therefore does not adequately protect defendants' due
process rights under the Alaska Constitution. We outline
today the factors relevant to the admission of eyewitness
identification testimony that courts should consider in
future cases.


1. Under the Brathwaite test it was error
to allow Gazewood to identify Young as
the driver—but that error was harmless.


Nearly 50 years ago the United States Supreme Court
decided that a pretrial identification procedure could be
“so unnecessarily suggestive and conducive to irreparable
mistaken identification that [a defendant] was denied
due process of law” when the witness later testified at


trial about the pretrial identification 29  or identified the


defendant in court as the perpetrator. 30  We embraced
these principles as consistent with the due process clause


of the Alaska Constitution. 31


*9  [8]  [9] In Manson v. Brathwaite, the Supreme
Court clarified that an unnecessarily suggestive pretrial
identification procedure does not require automatic


exclusion of the identification on due process grounds. 32


Rather, “reliability is the linchpin in determining


the admissibility of identification testimony.” 33  In
determining reliability, “[t]he factors to be considered
are set out in [Neil v.] Biggers” (the “Biggers factors”),
which “include the opportunity of the witness to view
the criminal at the time of the crime, the witness'
degree of attention, the accuracy of his prior description
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of the criminal, the level of certainty demonstrated
at the confrontation, and the time between the crime


and the confrontation.” 34  “Against these factors is
to be weighed the corrupting effect of the suggestive
identification itself,” evaluated in light of the totality of


the circumstances. 35


In this case, the superior court found that the procedure
used for Gazewood's initial identification of Young
(including the detective's comment to “trust your
instincts” as Gazewood lingered over Young's photo)
was not unnecessarily suggestive. It also found that the
identification was sufficiently reliable to be admitted even
if the procedure had been unnecessarily suggestive. The
court of appeals held that the superior court erred in
determining that the procedure was not unnecessarily
suggestive but that the identification was nonetheless


sufficiently reliable to be admitted. 36  We agree with the
court of appeals' first conclusion but disagree with its
second. We hold that in addition to being the product
of an improperly suggestive procedure, Gazewood's
identification was not sufficiently reliable to be admitted.
Accordingly, we hold that it was error to allow Gazewood
to identify Young at trial as the driver.


a. The procedure through which Gazewood identified
Young as the driver was unnecessarily suggestive.


[10] According to the State, the court of appeals erred
in deciding that the procedure for Gazewood's pretrial
identification was unnecessarily suggestive, because
Gazewood had already chosen Young as the driver before
the detective said to “trust your instincts.” But the court


of appeals rejected this argument, 37  and it was correct
to do so. While Gazewood testified that he “was kind of
going there” in selecting Young as the shooter and may
well have picked Young anyway, he also testified that he
took the detective's comment to mean “that's the guy we
want you to pick” and that it ended his deliberations.
He testified that what “stopped the process of me, ...
you know, looking at the photo identification was [the
detective's] going trust your instinct. I mean, that ended
this elimination process I was kind of ... undergoing. ...
[T]hat certainly ended it.” He agreed that the detective's
comment was “pretty suggestive, yeah.” We conclude that
the court of appeals was correct to hold that the detective's
comment made Gazewood's identification procedure “so


suggestive as to create ‘a very substantial likelihood of


irreparable misidentification.’ ” 38


b. It was error to hold that Gazewood's
identification of Young was reliable despite the


unnecessarily suggestive identification procedure.


[11] Though concluding that the identification procedure
was unnecessarily suggestive, the court of appeals
affirmed the admissibility of Gazewood's identification
testimony because it determined that his identification
of Young was nonetheless reliable under the Brathwaite


test. 39  We conclude that this was error.


*10  The court of appeals summarized the superior court's
findings relating to the five Biggers factors, noted that
“eyewitness testimony is often critical and is the kind
of testimony that juries have traditionally been able to
evaluate,” and determined that “because of Gazewood's
extensive prior experience with lineup procedure and
his criticism of the procedure used in this case, his
testimony was effective in establishing the problems with
the photo lineup and the influence this procedure had on


his identification.” 40


We agree that Gazewood's testimony—due to both his
own expressed qualms about the identification process
and an adept cross-examination—alerted the jury to a
number of factors relevant to assessing the reliability of


his identification of Young. 41  But under Brathwaite the
testimony was not admissible unless the identification
was reliable, and, following an unnecessarily suggestive
identification procedure, a finding of reliability depends
on an evaluation of the five Biggers factors: “the
opportunity of the witness to view the criminal at the
time of the crime, the witness' degree of attention, the
accuracy of his prior description of the criminal, the level
of certainty demonstrated at the confrontation, and the


time between the crime and the confrontation.” 42  We
disagree that such an analysis supports the superior court's
finding of reliability in this case.


Supporting the reliability of Gazewood's identification
is “the length of time between the crime and the


confrontation.” 43  The three days that passed before
Gazewood saw the photo array is longer than the
time involved in other cases in which we addressed the
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reliability of eyewitness identifications, 44  but not so long
as to weigh against a finding of reliability given the


circumstances of this case. 45


*11  More weakly supporting reliability is the superior
court's finding that Gazewood “had a sufficient degree of


attention to the events” 46  because the fast approach of
the vehicles in his rearview mirror put him on the alert.
But Gazewood readily acknowledged the simultaneous
distractions of the other cars stopped at the light, the
changing signal, and having to watch for cross-traffic.


The remaining three Biggers factors weigh against a
finding of reliability. Considering Gazewood's “level of
certainty,” the superior court found that his “conduct
during the photo lineup and his demeanor while testifying
suggest a significant degree of certainty.” Lacking the
trial judge's perspective on Gazewood's demeanor, we
nonetheless note that Gazewood repeatedly declined to
state definitively that Young was the man he had seen.
He testified at the evidentiary hearing that when the
detective said “trust your instincts,” he had narrowed
his choice down to two photos that “looked vaguely
familiar”—“I remember the two of them looked vaguely
like the person that I saw”—and that even though the
detective's comment terminated his deliberation with the
choice of Young, he “[didn't] know necessarily where [he]
would have wound up” otherwise. Describing his earlier
identification of Young at the grand jury, Gazewood
testified, “I said he looked ... the most like the guy I saw
that particular day.” Throughout the evidentiary hearing
he cautiously avoided stating that Young was definitely
the man he had seen; his testimony shows at most a relative
certainty that Young looked more like the perpetrator


than did the other subjects he was shown. 47  We conclude
that Gazewood's level of certainty does not support a
finding of reliability.


Considering Gazewood's “opportunity ... to view the


criminal at the time of the crime,” 48  the superior court
found that he was a “bona fide on the scene witness
who had a good view of the events[,] ... saw the events
unfolding up close,” and had “three to eight seconds to
witness [those] events.” While these findings do reflect
Gazewood's testimony, we also note that his brief view
of the driver in his rearview mirror was not enough to
give him confidence in his identification, as noted above;
in fact, Gazewood cited these details to explain why he


hesitated to say definitively it was Young. He readily
admitted that while the SUV was coming up behind
him the light changed, traffic started to move, and his
focus was shifting back and forth. It is also worth noting
that in Gazewood's quick sighting of the driver in his
rearview mirror he identified him as Samoan (whereas
Young is African American), identified the SUV as white
(whereas Young's SUV was gray or silver), and failed to
note the presence of any passenger (until the SUV had
passed him, when he saw a hand with a gun extend from
the passenger-side window and start shooting). Under
the circumstances, we cannot agree that Gazewood's
opportunity to view the perpetrator weighs in favor of the


reliability of his identification. 49


*12  Finally, with regard to “the accuracy of [the


witness's] prior description of the criminal,” 50  the
superior court found significant that Gazewood had
previously identified the shooter as a “Black or Samoan
man who had his hair pulled back.” This factual
finding, however, is clearly erroneous: while Gazewood
consistently recalled that the driver's hair was “pulled
back,” he initially described the man not as “Black or


Samoan” but as “Samoan.” 51  And other than the pulled-
back hair and “kind of a round face,” the record does
not reflect that Gazewood could or did describe the
driver's facial features, clothing, or other distinguishing
characteristics. While Gazewood's initial description of
the driver may have matched Young in a very general
sense, we conclude that it was not accurate or specific
enough to support a finding that his later selection of


Young's photograph was reliable. 52


The Brathwaite test requires that we weigh the five
Biggers factors “[i]n light of the totality of the
circumstances” against “the corrupting effect of the


suggestive identification itself.” 53  Given that only two
of the Biggers factors provide only modest support for
a finding of reliability, we conclude that they cannot
overcome the unnecessary suggestiveness of the photo
array. We therefore hold that it was error to admit
Gazewood's identification of Young at trial.


c. The error in admitting Gazewood's
identification at trial was harmless.
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[12]  [13] We conclude, however, that the error in
admitting the evidence of Gazewood's identification was


harmless beyond a reasonable doubt. 54  The admission of
an unreliable eyewitness identification at trial is harmless
“if there [is] conclusive independent evidence, apart
from the [unreliable] identification testimony[,] ... that


identified [the defendant] as the [culprit].” 55


In prosecuting Young, the State did not rely solely on
Gazewood's identification; two other eyewitnesses placed
Young at the scene. Arles Arauz, who had known Young
since high school, identified him as the driver of the
SUV. John Anzalone, another driver near the shooting,
positively identified Young as the driver. And significant
circumstantial evidence tied Young to the crime. The key
in his pocket when he was arrested was found to operate
the SUV the State alleged was used in the shooting. The
State's witnesses identified the SUV as belonging to “Big
Nasty,” a nickname for Young. The nine-millimeter Luger
pistol Young was carrying when he was arrested was
shown to match bullet casings found at the crime scene.


*13  [14] In assessing whether the erroneous admission
of Gazewood's identification was harmless, we also find
significant the extent to which he qualified his own
testimony by emphasizing the brevity of his opportunity
to view the perpetrator and his frustration with what
he considered to be a suggestive comment at the


photo array. 56  Admission of a weak and equivocal
identification is more likely to be harmless error than


admission of a strong and confident one. 57


Thus, despite the error in admitting Gazewood's
identification, the fact that there was “conclusive
independent evidence, apart from the [unreliable]


identification testimony,” 58  implicating Young in the
shooting leads us to conclude that the error was harmless
beyond a reasonable doubt.


2. It was not error to allow
Anzalone to identify Young in court.


Young also argues that it was error to permit Anzalone,
who had failed to identify him at the grand jury, to identify
him at trial as the driver after having seen his photo on the
television news. We conclude that this was not error.


a. Due process protections against unnecessarily
suggestive identifications do not apply to
Anzalone's initial identification of Young


after seeing his picture on television.


[15]  [16] Young argues first that Anzalone's
identification of him after seeing his picture on the
television news constitutes an unnecessarily suggestive
identification procedure and that the superior court
should have assessed its reliability under the Brathwaite
test before allowing Anzalone to identify Young in court.
But the due process protections against unnecessarily
suggestive identification procedures do not apply in the


absence of state action. 59  As the United States Supreme
Court has recently held, the “due process check on
the admission of eyewitness identification [is] applicable
when the police have arranged suggestive circumstances
leading the witness to identify a particular person as the


perpetrator of a crime.” 60


*14  When no improper law
enforcement activity is involved, ... it
suffices to test reliability through the
rights and opportunities generally
designed for that purpose, notably,
the presence of counsel at post-
indictment lineups, vigorous cross-
examination, protective rules of
evidence, and jury instructions on
both the fallibility of eyewitness
identification and the requirement
that guilt be proved beyond a


reasonable doubt. [ 61 ]


Consistent with these principles, we held in Kimble v. State
that accidental confrontations do not ordinarily implicate


due process concerns. 62  Such a confrontation “may be
the subject of cross-examination of course, but on the
whole the question is one going to the weight rather than


the admissibility of the evidence.” 63  While the facts in
Kimble—where the police were alleged to have arranged
an “accidental” showup with the witness—made for a


close question, 64  this is not such a case. Because there
was no state action involved in Anzalone's identification
of Young from a picture on the television news, due
process did not require that the superior court screen it for
reliability under Brathwaite.
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b. Due process protections against unnecessarily
suggestive eyewitness identifications do not apply


to Anzalone's first-time in-court identification.


Young also argues that Anzalone's in-court identification
of him was itself unnecessarily suggestive because it
“was equivalent to a show-up, where an individual is
presented with one suspect and asked to make a yes or
no identification.” Young observes that he was the only
African–American man in the courtroom and that he
was sitting at counsel table with his lawyer. He contends
that given the suggestiveness of these circumstances, the
superior court should have assessed the reliability of the
resulting identification under Brathwaite and should have
excluded it.


[17] We have never directly addressed whether a first-
time in-court identification triggers application of the
same due process protections that apply to suggestive


pretrial identifications. 65  We now decide it does not.
Our conclusion is driven by the fundamental differences
between identifications derived from state action prior to
trial and those that occur in the courtroom. A pretrial
identification ordinarily involves only the police and the
witness, and how the identification is later evaluated at
trial depends largely on those participants' recollections
of it. An in-court identification, in contrast, occurs in
the presence of the judge, the jury, and the lawyers.
The circumstances under which the identification is made
are apparent. Defense counsel has the opportunity to
identify firsthand the factors that make the identification


suggestive and to highlight them for the jury. 66  We also
note that there are other ways, though not used in this
case, in which the risks of in-court misidentifications can
be either minimized in practice or pointed out to the jury.
Expert witnesses can testify about the problems inherent


in first-time in-court identifications; 67  the trial court may
grant a defendant's request for an in-court lineup or to
be seated somewhere other than counsel table for the


identification. 68


*15  We recognize that this is a close question, and
by our decision today we do not mean to foreclose
the possibility that a first-time in-court identification
could be unnecessarily suggestive. For example, courts
have found due process violations where the prosecutor


improperly coached the witness into making an in-


court identification. 69  In this case, however, Anzalone
volunteered his identification of Young. The prosecutor
simply asked him whether he could “give us any
description of the person that you saw,” to which
Anzalone answered, “He's in the courtroom today.” The
prosecutor asked, “Do you recognize him?” and Anzalone
responded, “He's sitting at the defense table.”


We emphasize that the due process protections that have
been developed around the admissibility of eyewitness
identifications, and which we clarify today, are intended to
correct for unnecessarily suggestive police conduct during
its investigation, and that courtrooms have a number of
other safeguards—impartial judge and jury, competent
defense counsel, the rules of evidence, the State's burden


of proof—that are intended to ensure due process. 70


While recognizing that the suggestiveness and reliability
of first-time in-court identifications present many of the
same issues as those that affect pretrial identifications,
we are not prepared to extend the same rules to both.
We conclude that the superior court did not err when it
allowed Anzalone to identify Young in court as the driver.


3. Because the Brathwaite test does not adequately protect
the right to due process under the Alaska Constitution,
we adopt a new approach to deciding the admissibility
of eyewitness identification evidence in future cases.


[18]  [19]  [20] Although the result in Young's case is
unaffected by a prospective change in the law, we are
convinced that Alaska's existing test for the admission
of eyewitness identifications does not go far enough in
protecting the right to due process under the Alaska
Constitution. We generally refrain from issuing advisory


opinions, 71  but at times we set aside this judicial policy
of self-restraint to correct or clarify important aspects of


the law. 72  In the exercise of our general “supervisory
power to formulate standards for the enforcement of


criminal law in the courts of this state” 73  and our more
specific “supervisory powers over state courts pertaining


to the admissibility of evidence,” 74  we today announce a
new test for the admissibility of eyewitness identification
testimony that we believe is consistent with the due process
protections of Alaska's constitution.
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*16  [21] In so doing we necessarily depart from
Manson v. Brathwaite and the Alaska cases that
relied on it as the touchstone. “We do not lightly


overrule our past decisions.” 75  However, “stare decisis
is a practical, flexible command that balances our
community's competing interests in the stability of legal
norms and the need to adapt those norms to society's


changing demands.” 76  With these considerations in
mind, “we will overrule a prior decision only when ‘
“clearly convinced that the rule was originally erroneous
or is no longer sound because of changed conditions, and
that more good than harm would result from a departure


from precedent.” ’ ” 77  We are convinced that this is the
case with respect to the Brathwaite test.


a. Changed conditions justify
replacing the Brathwaite test.


The “changed conditions” that justify abandoning a prior
decision include where “related principles of law have
so far developed as to have left the old rule no more
than a remnant of abandoned doctrine, [or] facts have
so changed or come to be seen so differently, as to


have robbed the old rule of significant application.” 78


Developments in the science related to the reliability
of eyewitness identifications, and courts' responses to
those developments, have significantly weakened our
confidence in the Brathwaite test as a tool for preventing
the admission of unreliable evidence at trial, and therefore
its capacity for protecting the due process rights afforded


by the Alaska Constitution. 79


The State aptly observes that doubts about the reliability
of eyewitness identifications are neither “revelatory nor
recent.” The United States Supreme Court noted even
before Brathwaite that “[t]he vagaries of eyewitness
identification are well-known; the annals of criminal
law are rife with instances of mistaken identification,”
and “[t]he hazards of such testimony are established
by a formidable number of instances in the records of


English and American trials.” 80  But “the hazards of
such testimony” are even more well documented since
Brathwaite.


Brathwaite was decided in 1977, and “[t]he modern era
of eyewitness identification research began” more or less


contemporaneously, “in the 1970s.” 81  But “[t]he past few
decades have seen an explosion of additional research
that has led to important insights into how vision and
memory work, what we see and remember best, and what


causes these processes to fail.” 82  The Supreme Court of
New Jersey comprehensively surveyed the literature in a
2011 opinion that we find particularly persuasive. The
court assigned a special master to consider the scientific
evidence on eyewitness identifications and, after receiving
the master's report, summarized: “Virtually all of the
scientific evidence considered on remand emerged after
[Brathwaite],” and, while the 1970s “produced only four
published articles in psychology literature containing the
words ‘eyewitness' and ‘identity’ in their abstracts[, ...]
more than two thousand studies related to eyewitness
identification have been published in the past thirty


years.” 83


*17  The State contends that we should not consider
scientific evidence that was not subjected to the
adversarial process at trial. We “recognize that evaluation
of scientific information at the appellate level is without


the advantage of cross-examination.” 84  Other states'
high courts have followed different procedural paths
when modifying their standards for evaluating eyewitness
identifications. The special master appointed by the New
Jersey Supreme Court “to evaluate scientific and other
evidence about eyewitness identifications ... presided over
a hearing that probed testimony by seven experts and
produced more than 2,000 pages of transcripts along with
hundreds of scientific studies,” then issued an extensive


report on which the court heavily relied. 85  Other courts,
acknowledging the scientific consensus, have not required
that the science be tested again in a trial-like process.
The Massachusetts Supreme Judicial Court convened
a “Study Group” in 2011 to determine how it could
improve its model jury instructions for the evaluation of


eyewitness identifications. 86  In 2015 the court “review
[ed] the scholarly research, analyses by other courts,
amici submissions, and the Study Group Report and


comments” and adopted new standards. 87  The supreme


courts of Connecticut, 88  Hawai'i, 89  Oregon, 90  Utah, 91


and Wisconsin, 92  while noting judicial trends, have also
relied directly on the scientific research to explain why
their standards should be modified.
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*18  We consider it unnecessary to retest the validity
of the scientific evidence on which these other high
courts rely. We are not relying on disputed scientific
evidence to disturb or affirm the verdict in this case, but
rather identifying factors for trial courts' future use—
factors other courts have found highly relevant to their
constitutional guarantees of due process. We adopted the
Brathwaite test of reliability in 1979 without reference


to whether its assumptions were scientifically valid. 93


In the decades that followed we applied a “totality of
the circumstances” test that included the Biggers factors
because the Supreme Court had decided those factors


were relevant. 94  As our sister courts find reason to be
dissatisfied with Brathwaite and the Biggers factors, it is
appropriate that we take note of their concerns and use
their reasoning to inform our own constitutional analysis.
We find highly significant the extent to which other courts
have reviewed the evidence, accepted it as valid, and
filtered it through their own constitutional analyses.


Ultimately, the movement away from the Brathwaite
test in other jurisdictions, in reliance on advances in
the relevant research, convinces us that conditions have


changed. 95  We conclude that “the legal landscape is
very different than it was” when we decided to follow
Brathwaite 37 years ago, and “[t]his new diversity of
opinions among the high courts of states throughout the
country is another reason to conclude that the ‘changed
conditions' element of the test for overruling precedent is


satisfied.” 96


We also conclude that “more good than harm would


result from a departure from” the Brathwaite test. 97


“It is indisputable that a primary goal, perhaps the
paramount goal, of the criminal justice system is to
protect the innocent accused against an erroneous


conviction,” 98  and we cannot doubt that mistaken


eyewitness identifications lead to wrongful convictions. 99


Justice Sotomayor, dissenting in Perry v. New Hampshire,
noted that “[t]he empirical evidence demonstrates that
eyewitness misidentification is ‘ “the single greatest


cause of wrongful convictions in this country.” ’ ” 100


Even the majority opinion in Perry “d[id] not doubt
either the importance or the fallibility of eyewitness


identifications.” 101  And the risks posed by the admission
of unreliable identifications is magnified by the effect
eyewitness testimony has on the jury: as Justice Brennan


noted, “[T]here is almost nothing more convincing than a
live human being who takes the stand, points a finger at


the defendant, and says ‘That's the one!’ ” 102


*19  In sum, we are convinced that the Brathwaite test
does not adequately assess the reliability of eyewitness
identifications and thus allows the admission of very
persuasive evidence of doubtful reliability. In the belief
that a new approach—based on a better understanding
of the factors affecting the reliability of eyewitness
identifications—will lead to the exclusion of unreliable
evidence and thereby reduce the risk of wrongful
convictions, we conclude that breaking away from our
long reliance on the Brathwaite test will do more good than


harm. 103


b. The scientific understanding of the factors affecting
eyewitness identifications has evolved since Brathwaite.


The science of human memory developed since Brathwaite
shows that memory does not function like a videotape,
on which events are simply stored linearly to be recalled


later in the same linear way. 104  Instead, there are
three major stages of memory and recall. First, in the
acquisition stage, “the event is perceived by a witness,
and information is entered into the memory system”;
second, in the retention stage, “some time passes before
a witness tries to remember the event”; finally, in the
retrieval stage, “the witness tries to recall the stored


information.” 105  Eyewitness memory is malleable, and
many factors can affect the reliability of a memory at


each stage of the process of recalling it. 106  And as the
court of appeals noted in Tegoseak v. State, a mistaken
identification at the beginning of a criminal investigation
can “become” the witness's memory for purposes of all
subsequent identifications; the erroneous picture displaces


the fact. 107


Scientific literature often divides the factors that can
affect the reliability of eyewitness identifications into two
categories: “system variables,” which are manipulable
and can be influenced by the criminal justice system
(such as the instructions given a witness during a lineup);
and “estimator variables,” which cannot be influenced
by the criminal justice system because they are related
to environmental conditions and personal characteristics
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(such as the stress of the moment). 108  In replacing
the Biggers factors with a list that draws on these two
categories of variables, we follow most closely the New
Jersey and Oregon supreme courts' decisions in State v.


Henderson 109  and State v. Lawson. 110  Like those courts,
we recognize that the science of eyewitness identifications
is “probabilistic”; it cannot say for certain whether any
particular identification is accurate but rather identifies
the variables that are relevant to evaluating the risk of a


misidentification. 111


System Variables


i. Blind administration 112


*20  Was the lineup or photo array administered “blind”?
When the administrator of an identification procedure
knows who the suspect is, the administrator may
subconsciously affect the reliability of the witness's


identification. 113  Such influences are referred to as


“interpersonal expectancy effects”: 114  “the tendency for
experimenters to obtain results they expect ... because


they have helped to shape that response.” 115  In the
eyewitness identification context, this can occur when the
administrator of a lineup or photo array knows which
person is the suspect and, consciously or not, gives cues


to the witness that affect the witness's choice. 116  The
phenomenon is not limited to overt or explicit suggestion;
“[e]ven small changes in the experimenter's body posture
or expression have been shown to affect participants'
responses,” though the witness is often unaware that it is


happening. 117


To prevent these influences on the identification
procedure, studies recommend that it be administered


“blind.” 118  “Double-blind administrators do not know
who the actual suspect is. Blind administrators are aware
of that information but shield themselves from knowing
where the suspect is located in the lineup or photo


array.” 119


ii. Pre-identification instructions 120


*21  Was the witness instructed before the identification
procedure that the suspect may or may not be present
in the lineup, showup, or array, and that the witness
need not make an identification? A witness's expectation
that a lineup will include the suspect may affect
the identification's reliability. Studies attest to the
phenomenon of “relative judgment,” in which “the
witness seems to be choosing the lineup member who
most resembles the witness['s] memory relative to other


lineup members.” 121  Accordingly, studies show that
misidentification is less likely if the witness is informed
that the suspect might not be in the lineup. For example,
two meta-analyses compared the effect of different
instructions in lineups in which the perpetrator was


present and lineups in which he was not. 122  Both studies
concluded that failing to inform a witness that the
perpetrator might not be present, when the perpetrator in
fact was not, led to more incorrect identifications; that is,
a witness tended to select the person who best resembled


the one in the witness's memory. 123  By contrast,
one of the studies found that instructing witnesses
that the lineup might not contain the perpetrator had
“minimal effect” on identifications when the perpetrator


was present; 124  the other found that such instructions


increased correct identifications of the perpetrator. 125


Both studies emphasized the context of the latter finding:
in the real world, the police may not know whether a
suspect is in fact the perpetrator, and the identification will


be affected by a host of other variables. 126  Accordingly,


“no good can come from biased instructions.” 127


iii. The composition of lineups and photographic arrays 128


Were there at least five subjects in the lineup or array besides
the suspect? Did the suspect stand out in any way from the
“fillers”? Lineups and photo arrays can be constructed
in ways that affect their reliability. Most obviously,
reliability is compromised if the suspect noticeably stands
out from the “fillers” who make up the rest of the


group. 129  As a compounding factor, a lineup that
suggests a result to the witness may artificially inflate the
witness's confidence in the identification because of its


apparent ease. 130


*22  Courts also conclude, based on the research, that
lineups or arrays should include a minimum number of
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“fillers” in order to ensure an adequate test of the witness's
recall and to reduce the chance that an identification


is the result of guesswork. 131  Although there is no


“magic number” of fillers, 132  many sources recommend a


minimum of five per single suspect. 133  By the same logic
and to reduce the possibility that a witness will err by
guessing, each lineup or photo array should include only


one suspect. 134


There is significant debate about the desirability of
sequential identification procedures—where suspects are
viewed one at a time—as opposed to simultaneous
identification procedures, like lineups and photo arrays,


where suspects are viewed as a group. 135  Some scholars
believe that the sequential procedure reduces the impact


of “relative judgment,” thereby increasing accuracy. 136


Others find this conclusion premature. 137  Current
research on simultaneous versus sequential procedures
seems insufficient to preclude either.


iv. Feedback and recording confidence 138


What feedback, if any, did the witness receive about
the identification procedure from the administrator? What
expressions of confidence, if any, did the witness make at the
time of the identification? An administrator's unconscious
cues risk influencing an eyewitness identification after as
well as before the witness has selected a suspect. Witnesses
who receive confirmatory feedback express “significantly
more ... confidence in their decision compared with


participants who received no feedback,” 139  and such
feedback can lead witnesses to “significantly inflate their
reports to suggest better witnessing conditions at the time
of the crime, stronger memory at the time of the lineup,


and sharper memory abilities in general.” 140  Studies
suggest that confirmatory feedback has an effect even


when it comes 48 hours after an identification, 141  and the


effect is powerful across other variables. 142


v. Showups 143


*23  Was the witness identified in a showup? A “showup”
is an identification procedure in which a witness is
presented with a single suspect and asked if the suspect


is the person who committed the crime. 144  Alaska
courts have long restricted the use of showups as an
identification procedure to where it is necessary under


the circumstances. 145  The problems with showups are
apparent: in contrast to lineups and photo arrays, which
allow a witness with a faulty memory to pick someone
other than the suspect, every positive identification in a


showup implicates the suspect. 146  Showups seemingly
provide little protection against witnesses who are inclined
to guess, as witnesses participating in showups tend


to base their identifications on clothing. 147  Research
shows that an innocent suspect who resembles the actual
perpetrator is more likely to be incorrectly identified in a


showup than in a lineup. 148


Showups can be reliable when they are conducted
immediately after a crime, when the witness's memory
is freshest; but research shows that the likelihood of a
misidentification increases significantly with showups as


little as two hours after the event. 149


vi. Multiple viewings 150


Was the witness exposed to the suspect after the crime but


before making the identification? 151  Did the witness fail to
identify the suspect in an earlier procedure? The reliability
of an identification may suffer if the witness has viewed
the suspect more than once during the investigation.
This concern arises in part because witnesses struggle
to determine whether their memory comes from their
original observation of the perpetrator or a later one.
Studies describe this as “source confusion” or “source


monitoring” error. 152  It arises in a number of different
contexts.


*24  For example, “mugshot exposure” occurs when a
witness is repeatedly exposed to a suspect's photograph.
The witness may fail to identify the suspect on the first
presentation but on the second will recognize the photo;
including the same photo in a second presentation can


thus raise the risk of misidentification. 153  A similar effect,
“mugshot commitment,” occurs when a witness identifies
a suspect from a photograph and the same photograph is
included in a later identification procedure; studies show
that in this circumstance the witness is more likely to
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remain “committed” to the suspect originally selected even


if the identification was incorrect. 154


Estimator Variables


i. Stress 155


Did the witness view the perpetrator under particularly
stressful conditions? Stress is one of the so-called
“estimator variables”—variables that are intrinsic to the
event or the witness and not subject to later manipulation.
The level of stress a witness experiences at the time of the


crime may affect the accuracy of a later identification. 156


While the science shows that moderate levels of stress can
help improve accuracy of perception, it also shows that
high levels of stress can negatively affect the accuracy
of both the witness's identification of the suspect and


the witness's memory of other details of the crime. 157


Acknowledging the “negative effect of stress on the
reliability of eyewitness identifications” may help jurors
counteract the “common misconception that faces seen in
highly stressful situations can be ‘burned into’ a witness's


memory.” 158


ii. Weapons focus 159


*25  Was a weapon, or another unusual or distracting
object, visible during the time the witness was viewing
the perpetrator? When an extraordinary detail captures a
witness's attention, the witness's ability to perceive other
details may be compromised, undermining the reliability


of an identification. 160  The “weapons focus effect” is
one “in which witnesses who observe a criminal with a
visible weapon tend to remember less about the criminal's
physical features and clothing than do witnesses who
see the criminal either empty-handed or with a neutral


object.” 161  While the effect may be small, one study


found it noteworthy. 162  The weapons focus effect may
interact with other variables, such as a short duration of
view (addressed below), to make an identification even less


reliable. 163  And studies demonstrate that even objects
that are nonthreatening but incongruous—such as a stalk


of celery—can have the same distracting effect. 164


iii. Duration of view 165


How long was the witness able to see the perpetrator? While
there is no minimum amount of time necessary for a
witness's observation of a suspect to result in an accurate
identification, longer viewings are more likely to lead to


accurate identifications. 166  Relatedly, however, studies
show that witnesses tend to overestimate the amount of
time they had to view an incident, especially if conditions


were stressful or involved other stimuli. 167


iv. Environmental conditions of view 168


*26  What environmental conditions, such as distance and
lighting, may have affected the witness's ability to view
the perpetrator? Environmental conditions under which
a witness views a perpetrator have an effect on the
reliability of the identification. For example, a witness's
identification will be less reliable when the perpetrator is
seen from farther away or under worse lighting conditions;


studies have examined these effects. 169  People have
difficulty estimating distances, which makes self-reports


of proximity somewhat suspect. 170  Other factors, such
as weather conditions, can affect a witness's ability to
perceive. And as with other variables, environmental
factors interact with others: for example, studies
demonstrate that witnesses who received confirmatory
feedback may report that the viewing conditions were
more favorable than they actually were, meaning that
self-reporting may become both more confident and less


reliable over time. 171


v. Witness characteristics 172


Were there any characteristics of the witness, such as mental
and physical health, age, vision, or alcohol or drug use,
that may have compromised the witness's ability to see
and identify the perpetrator? The witness's own personal
characteristics affect the accuracy of an identification.
Physical and mental condition and visual acuity are
relevant, but there are other factors as well, such as alcohol


impairment 173  and age—especially for the elderly and the


very young. 174
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vi. Perpetrator characteristics 175


Was the perpetrator disguised or otherwise difficult to
describe? Has the suspect's appearance changed since the
crime? The characteristics of the perpetrator also affect
the reliability of eyewitness identification. Witnesses are
better at identifying individuals with distinctive facial


features than those without. 176  As one would expect,
studies show that disguises reduce the accuracy of


identifications. 177  Masks, sunglasses, hats, hoods, and
other things that hide the hair and hairline affect witnesses'


ability to accurately identify a perpetrator. 178  And
changes in the perpetrator's appearance between the time
of the incident and the time of the identification (growing


a beard, for example) may do the same. 179


vii. Race and ethnicity bias 180


*27  Are the witness and the perpetrator of different races
or ethnicities? Research also convincingly demonstrates
that witnesses are much more likely to accurately identify
members of their own race or ethnicity than members
of others, and that eyewitness identification is therefore
likely to be less reliable if witness and perpetrator are of


different races. 181


viii. Memory decay/retention interval 182


How much time passed between the crime and the
identification procedure? Research has not identified a
precise time after which a witness's identification is
unreliable, but the more time that passes between the
initial confrontation and the identification, the more


reliability suffers. 183  And studies show that memory
decay is exponential rather than linear; that is, an
eyewitness's memory vanishes more rapidly as time goes


by. 184


ix. Co-witnesses 185


Did the witness discuss the identification or receive
information about the suspect from co-witnesses or other
non-state actors? The actions of third parties, like those
of law enforcement personnel, can affect the reliability


of eyewitness identifications. 186  Studies show that
feedback from other witnesses can influence a witness's
memory of an event and that such feedback can cause


witnesses to form false memories of details. 187  Further,
feedback from other witnesses delivered indirectly—
through a third party—can influence the reliability of an


identification. 188


*28  * * *


This evolved understanding of the factors affecting
eyewitness identifications shows convincingly that the
Brathwaite test does not adequately assess reliability.
First, though purporting to test reliability, the Brathwaite
test does not consider many of the factors now known
to affect it; the test relies primarily on the five Biggers
factors, which include “the opportunity of the witness to
view the criminal at the time of the crime, the witness'
degree of attention, the accuracy of his prior description
of the criminal, the level of certainty demonstrated at the
confrontation, and the time between the crime and the


confrontation.” 189  While the State argues that this list
is not exclusive and while some other courts have noted


other factors, 190  we are directed to no appellate decision
in Alaska that has relied on any factors other than the


listed five. 191  Adhering to the Brathwaite test means that
trial courts are unlikely to consider many system and
estimator variables now known to affect the reliability of
eyewitness identifications.


Second, three of the five Biggers factors used in
the Brathwaite test—the witness's degree of attention,
opportunity to view, and level of certainty—rely on the


witness's own subjective perceptions. 192  But many factors
affect the accuracy of self-reporting, as discussed above,
and witnesses may be unaware of them. The Brathwaite
test is weakened by its heavy dependence on self-reporting


with no means of gauging that reporting's reliability. 193


With respect to an eyewitness's level of certainty,
the relationship between certainty and accuracy is
not straightforward and is significantly affected by
other characteristics of both the identification and the
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witness. 194  As discussed above, an eyewitness's certainty
can be increased by feedback from law enforcement


personnel or other witnesses; 195  and studies show that
“[t]his certainty-inflation effect is greater for eyewitnesses
who make mistaken identifications than it is for those who
make accurate identifications, resulting in a significant


loss in the certainty-accuracy relation.” 196  This is
additionally problematic because eyewitnesses' certainty


in their identifications may be of great weight to jurors, 197


who, like the witnesses themselves, are not likely to be
aware of the factors that can affect the relationship


between confidence and accuracy. 198


*29  The science also shows that a highly suggestive
procedure can reinforce a mistaken identification in


a witness's mind. 199  As described above, factors
contributing to a finding of unnecessary suggestiveness
could themselves make identifications unreliable by giving
witnesses an artificially inflated belief in the accuracy of


their erroneous identifications. 200  Because the Brathwaite
test assesses reliability only after the defendant has shown
that the procedure was unnecessarily suggestive, the test
could have the perverse effect of making it more likely
an improperly suggestive identification procedure will be
found reliable and admissible, because the suggestiveness


itself has made the witness more certain. 201


c. The new test, consistent with the due process
clause of Alaska's constitution, for determining


the admissibility of eyewitness identification
evidence affected by suggestive state procedures


Young argues that we should adopt a rule of per
se exclusion for eyewitness identifications that are
affected by system variables, that is, those that are
subject to influence by the State. He argues that this
approach will better deter improper police practices and
protect defendants' constitutional rights. While per se
exclusion would result in the greatest protection against
the effects of unreliable eyewitness identifications, we
agree with the State that a rule of per se exclusion,
“requir[ing] suppression of reliable evidence any time a


law enforcement officer missteps,” 202  goes too far. We
have rejected such a rule in the past, “both because it runs
counter to the clear weight of authority in Alaska and the


federal system, and because it results in the unnecessary


exclusion of much reliable evidence.” 203


Instead, the test we announce today acknowledges the
evolution in our understanding of factors that affect the
reliability of eyewitness identifications, thereby protecting
defendants' rights to due process under the Alaska
Constitution, while at the same time taking into account
law enforcement's need for eyewitness evidence. It closely
follows the framework set out by the Supreme Court of


New Jersey in State v. Henderson. 204


[22]  [23] First, to be entitled to an evidentiary
hearing on the issue, the defendant must present “some
evidence of suggestiveness that could lead to a mistaken


identification.” 205  This proffer must “be tied to a system


—and not an estimator—variable,” 206  consistent with
the principle of due process law that only state action


triggers constitutional protections. 207  We emphasize
that a defendant need not show that a procedure was
“unnecessarily suggestive” in order to get a hearing;
that the identification involved a system variable is itself
enough to trigger that process.


[24]  [25] At the hearing the State must present evidence


that the identification is nonetheless reliable. 208  The
superior court's ensuing analysis of reliability should
consider all relevant system and estimator variables


under the totality of the circumstances. 209  Although the
variables to consider include those discussed above, we
emphasize that the list is non-exclusive; the scientific
understanding of eyewitness memory continues to


evolve. 210  Because of this, trial courts should not hesitate
to take expert testimony that explains, supplements, or
challenges the application of these variables to different
fact situations.


*30  Although the defendant must only identify a
relevant system variable in order to obtain a hearing,
the defendant retains the burden of proving at that
hearing a “very substantial likelihood of irreparable


misidentification.” 211  If the defendant meets this burden,
the trial court should suppress the evidence—both
the pretrial identification and any subsequent in-court


identification by the witness. 212  If the defendant does
not meet the burden, however, the court should admit
the evidence and provide the jury with an instruction
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appropriate to the context of the case, which we discuss in


greater detail below. 213


“Of course, nothing has altered the State's burden of
proving at trial the identity of the accused as the person
who committed the charged offense beyond a reasonable


doubt.” 214


4. Jury instructions should take into account this new
test for the reliability of eyewitness identifications.


[26] If eyewitness identification is a significant issue in
a case, the trial court should issue an appropriate jury
instruction that sets out the relevant factors affecting
reliability. The Supreme Court in Perry v. New Hampshire,
though retaining the Brathwaite test, took “account
of other safeguards built into our adversary system
that caution juries against placing undue weight on
eyewitness testimony of questionable reliability,” noting
especially “[e]yewitness-specific jury instructions, which
many federal and state courts have adopted, ... [that]
warn the jury to take care in appraising identification


evidence.” 215  We agree that jury instructions specific
to eyewitness identifications are necessary for the jury's
proper understanding of the issue.


While it is “the province of the jury to determine


credibility of witnesses,” 216  “the reliability of eyewitness
identifications frequently is not a matter within the


knowledge of an average juror.” 217  Many of the factors
that affect reliability “are counterintuitive and, therefore,


not coterminous with ‘common sense.’ ” 218  “Thus, while
science has firmly established the ‘inherent unreliability of
human perception and memory,’ this reality is outside ‘the
jury's common knowledge,’ and often ‘contradicts jurors'


‘commonsense’ understandings.” 219


We refer the issue of eyewitness-specific jury instructions
to the Criminal Pattern Jury Instructions Committee and
ask that it draft a model instruction appropriate for use
in future cases, consistent with the principles we announce
today.


B. It Was Error Not To Give A Specific Jury Instruction
On The Reliability Of Eyewitness Identifications, But The
Error Was Harmless.


[27] Young argues that the superior court erred when it
refused to give a jury instruction specific to the reliability
of eyewitness identifications. Although trial courts are
generally constrained to apply the law as it is rather than
the law as they believe it should be, we agree that such an
instruction should have been given in Young's case.


*31  Alaska Rule of Criminal Procedure 30(b) states that
“[t]he court shall instruct the jury on all matters of law
which it considers necessary for the jury's information in
giving their verdict”; “[w]hether or not a requested jury
instruction should be given lies in the discretion of the trial


court.” 220  “ ‘[A]s long as the instructions actually given
by the trial court adequately set forth the applicable law,
a more elaborate explanation of the defendant's theory of
the case’ is not required unless it ‘would substantially aid


the jury in arriving at a just verdict.’ ” 221


At trial, Young proposed two jury instructions specific
to eyewitness evidence. The first discussed the burden
of proof on identity and summarized factors other
courts have found to affect the reliability of eyewitness
identifications, including reference to the court of appeals'


opinion in Tegoseak v. State. 222  The second proposed
instruction was modeled after one approved by the
United States Court of Appeals for the District of


Columbia Circuit in United States v. Telfaire. 223  The
superior court declined to give either instruction. It found
that Tegoseak was not controlling because its summary
of the factors affecting the reliability of eyewitness
identifications was dicta, that Young's draft instruction
was “more argument than ... a proposition of law,”
and that the proposed instruction would be redundant
since the pattern instructions discuss the burden of
proof and witness credibility generally. The superior
court refused to give the Telfaire instruction for the
same reasons. In affirming these rulings, the court of
appeals relied on its prior decisions in which it had
“affirmed convictions where the trial court gave the
pattern instruction instead of a more focused instruction


on eyewitness identification.” 224


The principle cited by the court of appeals originated


in a 1977 opinion, Buchanan v. State. 225  In Buchanan,
a defendant was charged with attempted sexual abuse
of a minor, and the victim identified him in a pretrial


lineup. 226  The superior court instructed the jury “that the
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state ha[d] the burden of proving accurate identification
beyond a reasonable doubt,” rejecting the defendant's
requested instruction that went “beyond the court's
instruction in that it focuse[d] attention on possible
inadequacies of a witness' identification, such as the time
intervening, the opportunity for the witness to observe
in the first instance, and possible external influences on


the witness' testimony.” 227  We found no error in the
court's decision because the instruction “given by the court
embodied correct statements of the controlling law on the


subject of identification.” 228


As described above, however, the understanding
of the factors affecting the reliability of
eyewitness identifications has evolved significantly since


Buchanan 229  in ways that are “largely unfamiliar
to the average person, and, in fact, many ... are


counterintuitive.” 230  We can no longer say with
confidence that the pattern witness credibility instruction
is adequate to explain the potential unreliability of
eyewitness identifications.


*32  Furthermore, eyewitness identification was a
significant issue in Young's case: he presented an alibi
defense, and the State countered with eyewitnesses who
claimed to have seen him behind the wheel of the shooters'
vehicle. Young challenged the admissibility of two of the
identifications. And the State's closing argument relied
heavily on the eyewitnesses' testimony.


In these circumstances, an instruction alerting the jury
to the potential fallibility of eyewitness identifications
was “necessary for the jury's information in giving their


verdict.” 231  And while it is true that the instructions
Young proposed were “not perfect statements of Alaska
law in this area,” they “certainly sufficed to draw the


matter ... to the judge's attention.” 232


[28] We cannot say, however, that the failure to
give Young's requested jury instructions “appreciably


affect[ed] the verdict” against him. 233  First, the State's
case did not rest on identification by a single witness; the
State presented three independent witnesses with different
perspectives and no apparent connections to each other,
including one who had known Young before the crime.


Second, in jury voir dire, cross-examination, and closing
arguments, Young's attorneys raised and emphasized
many of the concerns that would have been addressed by


the proposed instructions. 234  In addition to criticizing the
individual identifications specifically, Young's attorneys
addressed a number of system and estimator variables,
including the possibility that suggestion by law
enforcement officers could result in a sincerely believed
but false memory; the tendency of human memory to “fill
in the holes” with things not actually witnessed; and the
tendency of a witness to overstate the favorableness of the
conditions under which the crime was viewed. Young's
counsel discussed in voir dire a highly publicized case of
wrongful conviction by eyewitness misidentification and


referred to the case again in closing. 235


Finally, the State's case against Young relied on other
evidence besides the testimony of eyewitnesses, including
his possession of both the gun and the key to the SUV
allegedly involved in the shooting and the testimony of
several witnesses that the assailants' SUV was Young's.


*33  For these reasons, we conclude that the failure to
give a jury instruction specific to eyewitness identification,
though error, was harmless.


C. The Superior Court Did Not Abuse Its Discretion By
Denying Young's Motion For Mistrial.
[29] Young also claims that the court of appeals erred


when it affirmed the superior court's denial of his motion
for mistrial due to what the court of appeals found to be
a discovery violation by the State: its failure to inform the
defense that Arauz gave a statement to Detective Elzey on
the night of the shooting, identifying Young as one of the
shooters. We agree that the superior court did not abuse
its discretion in denying a mistrial, though our analysis
differs from that of the court of appeals.


Alaska Rule of Criminal Procedure 16(b)(1)(A)(i) requires
the State to disclose to the defendant “[t]he names and
addresses of persons known by the government to have
knowledge of relevant facts and their written or recorded
statements.” In denying a mistrial, the superior court
held that this rule did not apply to Arauz's statement
to Detective Elzey because the statement had not been
written or recorded; the superior court also found a lack of
prejudice. The court of appeals disagreed with the superior
court on whether the State's failure to disclose violated
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Rule 16(b)(1)(A)(i), holding that it did. 236  But the court
of appeals nevertheless affirmed Young's conviction,
holding that the superior court did not err in concluding
that Young had failed to show a “plausible way in
which his defense was prejudiced” by the State's failure to


disclose. 237


We agree with the court of appeals that there was a
discovery violation. The police reports that were disclosed
to the defense stated that Arauz had not been able to
identify Young on the day of the shooting, which was the


exact opposite of the reality. 238  As the court of appeals
observed, to allow the State to avoid disclosing witness
statements under circumstances like these—by the simple
expedient of promising the witness that the statement will
not be recorded—would “violate[ ] both the text and spirit
of Criminal Rule 16, which is designed to prevent precisely


this type of unfair surprise.” 239


[30] We addressed the remedy for such discovery
violations in Bostic v. State, in which we held that “a
defendant is presumptively prejudiced when confronted
with a Criminal Rule 16(b)(1)(A)(i) violation,” and that
“[t]he burden rests on the State to show that the defendant
has not been prejudiced in the manner he specifically


claims.” 240


Young claimed he was prejudiced because he was pursuing
an alibi defense that relied on discrediting Arauz, the
only eyewitness who knew Young by sight. He committed
to his alibi defense in opening statements, when his
attorney told the jury, “You will also hear evidence as
to where Mr. Young was that day”; “[t]he individuals
[who] were there that day did not see Mr. Young”; and
“by the end of the presentation of the evidence, you will
hear the inconsistencies and the substantial nature of the
inconsistencies ... by these witnesses.” Later, when seeking
a mistrial, Young's attorneys told the court that one of
their considerations in advising Young to pursue an alibi
defense was their perception of Arauz as “an individual
[who is] adamant when he's interviewed [immediately after
the shooting] that he couldn't see a thing, nothing, and
then thereafter, about a month later, being called in, and ...
he was shown that lineup right before he went in to testify
[at the grand jury].” Relying on that timeline and the
prospect of impeaching Arauz, Young's attorneys steered
the cross-examination of Arauz toward demonstrating
that he first realized Young was a suspect when he arrived


at the grand jury, weeks after the shooting. 241  They
pursued this line of questioning until brought up short
by new information: that Arauz had, in fact, identified
Young the day of the crime. The defense attorneys argued
that had they known of Arauz's same-day identification
they “may have changed [their] entire theory of the case to
run justification” as a defense rather than alibi; in support
of such a defense they cited evidence that someone in the
second vehicle behind the targeted Buick may have fired
at the pursuing silver SUV, as well as “multiple other
ballistics evidence that hasn't been matched to anyone.”


*34  [31] This was a specific claim of prejudice that


the State was required to rebut. 242  We note that the
court of appeals framed the defendant's initial burden of
claiming prejudice in terms of plausibility: “Although the
State bears the burden of disproving that the defendant
was prejudiced by a mid-trial discovery violation, the
defendant must first set forth some plausible way in


which his defense was prejudiced.” 243  While we agree
that a claim of prejudice must be plausible before the
State is required to rebut it, we emphasize that the
defendant does not bear any evidentiary burden in raising


the presumption. 244  The defendant's claim of prejudice
need only be facially plausible in the context of the case; as
we held in Bostic, to “burden ... the non-offending party ...
with [having to show] proof that the violation resulted in
the prejudice he specifically claims, rather than requiring
the offending party to show that the violation did not


result in such prejudice, is manifestly unjust.” 245


In response to Young's motion for mistrial, the State
focused on what it termed the “minimal” effect of the
new evidence on Young's alibi defense; it contended that
the defense's “ability to cross-examine and point out that
[Arauz] had changed his story, that he had originally lied
to the police, was still there.” The State argued that the
defense's claim that it “would have ... used a different
theory of the case [was] a stretch” given that Young knew
long before trial that Arauz had identified him at the grand
jury and still opted against a justification defense.


Both the superior court and the court of appeals, in
explaining why they found no prejudice, noted the
fundamental inconsistency between a justification defense


and the alibi defense Young actually put on. 246  But
the fundamental inconsistency between the two theories
is the major part of the prejudice Young claimed; if
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the defenses were not inconsistent, he would not have
been significantly prejudiced by having to switch from
one to the other mid-trial. And the brief continuance,
while helping to address some of Young's claims of


prejudice, 247  could not cure the prejudice of having
committed irrevocably to one defense without knowing all
its weaknesses. As we explained in Bostic, “A continuance
would have given [the defendant] only more time to
agonize over how to unring a bell that should never have


been rung in the first place.” 248


We conclude, however, that the State successfully rebutted
Young's specific claim of prejudice. As the prosecutor
pointed out, the primary revision to the story of Arauz's
identification was with regard to its timing. Young knew
Arauz had failed to identify him on the day of the crime;
what he did not know was that Arauz reversed course later
the same day rather than three weeks later at the grand
jury. The defense could still impeach Arauz by pointing
out “that he had changed his story, that he had originally
lied to the police.” The untimely disclosure did not prevent
Young's attorneys from arguing to the jury that Arauz had
fabricated his identification.


*35  We understand Young's argument that there is
a significant difference between a spontaneous same-
day identification and one made only after the police
have identified the suspect. But the question is whether


knowing the different timeline before trial would have
prompted Young to abandon his alibi defense in favor of
an unlikely alternative. The State's evidence, as described
by the court of appeals, “showed that Young had been
driving a silver SUV and firing shots at a car that was


trying to get away.” 249  On the basis of the information
and arguments presented by both parties, the superior
court reasonably concluded that Young was unlikely to
have pursued a justification defense regardless of when
he learned of Arauz's same-day identification. The loss of
that option was Young's primary claim of prejudice and
the one on which he focuses his appeal. Because the State
rebutted the prejudice that Young specifically claimed, the
superior court did not abuse its discretion when it denied
Young's mistrial motion.


V. CONCLUSION
We AFFIRM the court of appeals' decision affirming
Young's conviction on the alternate grounds that
admitting Gazewood's eyewitness identification and
failing to give an eyewitness-specific jury instruction,
though errors, were harmless.
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notable differences among the photos used in the array, and the possibility that Gazewood's memory was influenced by
the times he saw Young afterwards in court.


42 Manson v. Brathwaite, 432 U.S. 98, 114, 97 S.Ct. 2243, 53 L.Ed.2d 140 (citing Neil v. Biggers, 409 U.S. 188, 199–200,
93 S.Ct. 375, 34 L.Ed.2d 401 (1972)).


43 Biggers, 409 U.S. at 199–200, 93 S.Ct. 375.


44 Those cases, however, largely involved showups immediately after the crimes. See Walker v. State, 652 P.2d 88, 95
(Alaska 1982) (identification reliable in part because “although the record is unclear as to the exact time lapse between the
crime and the identification, it was less than two hours”); Vessell v. State, 624 P.2d 275, 279 (Alaska 1981) (identification
reliable in part because “the show-up took place within minutes after the robbery had occurred”); Howe v. State, 611
P.2d 16, 18 (Alaska 1980) (identification reliable in part because witness “saw Howe again and identified him within less
than two hours of the robbery”); Holden v. State, 602 P.2d 452, 457 (Alaska 1979) (identification reliable in part because
taking place “no more than two hours after [the witness] first laid eyes on her assailant”).


45 Cf. Biggers, 409 U.S. at 201, 93 S.Ct. 375 (“There was, to be sure, a lapse of seven months between the rape and the
confrontation. This would be a seriously negative factor in most cases.”).


46 See Brathwaite, 432 U.S. at 114, 97 S.Ct. 2243 (noting “the witness' degree of attention” as a factor to be considered
in determining reliability).


47 Cf. Walker, 652 P.2d at 95 (“M.M.'s identification at the scene was certain and without hesitation or equivocation.”); Howe,
611 P.2d at 18 (holding an identification reliable in part because the witness “stated that Howe was the man that robbed
him ‘without a doubt’ ”); Holden, 602 P.2d at 457 (“[The witness] testified at the omnibus hearing that she ‘was positive’
when she saw the photograph that the man depicted was her assailant. Officer Winkleman specified at that hearing that
her identification was without hesitation or doubt.”).


Based on its findings, the superior court may have considered Gazewood's confidence in his identification at the time
of the evidentiary hearing. Although testifying to uncertainty during the identification procedure itself, Gazewood also
testified at the hearing that he had seen Young's “picture in the paper a couple days ago” in connection with the
pending trial and that the photo in the paper was “[m]ore similar to the person [he] recall[ed]” seeing at the shooting.
The appropriate focus, however, is Gazewood's level of certainty at the time of the challenged identification procedure.


48 Brathwaite, 432 U.S. at 114, 97 S.Ct. 2243.


49 Cf. United States v. Meyer, 359 F.3d 820, 925–26 (6th Cir.2004) (holding that the first Biggers factor, the witness's
opportunity to view the perpetrator, weighed heavily in favor of reliability when the witness, the driver of a postal truck
during a holdup, observed the perpetrator “at close range” for “between two and four minutes” and had a “conversation”
with him about the cash box and the truck keys).


50 Brathwaite, 432 U.S. at 114, 97 S.Ct. 2243.


51 We note Gazewood's later trial testimony that when he first contacted the police, “I had said that the person was—was
Samoan or maybe black, I think.” But at the evidentiary hearing, when the court was determining whether Gazewood's
identification could be considered by the jury, Gazewood testified consistently that he first thought the driver was Samoan.
He recalled telling the investigating detective, either on the phone or when he came to Gazewood's office with the photo
array, that he thought the driver “was of Samoan descent.”


52 Cf. Vessell v. State, 624 P.2d 275, 279 (Alaska 1981) (“The description that [the witnesses] gave to the police immediately
after the robbery was detailed and accurate, although they differed slightly on the exact type of boots that the robber
wore.... Finally, both [witnesses] were positive in their statements that [the defendant] wore the same clothing as the man
that robbed them, although neither claimed that he could recognize [the defendant's] facial features.”).


53 Holden v. State, 602 P.2d 452, 456–57 (Alaska 1979).


54 See Raphael v. State, 994 P.2d 1004, 1010 (Alaska 2000) (“A constitutional error is ground for reversal of conviction
unless the error is ‘harmless beyond a reasonable doubt.’ ”).


55 McCracken v. State, 521 P.2d 499, 504–05 (Alaska 1974).


56 See supra note 41.


57 See Williams v. Stewart, 441 F.3d 1030, 1039 (9th Cir.2006) (holding that any error in admitting evidence of suggestive
showup was harmless where “[c]ross-examination brought out the weakness of [the witness's] identification, the
suggestiveness of the circumstances under which it was made, the few seconds she had to see the suspect to begin
with, the fact that she had been unable to pick [the defendant] out of the photo array, and the two and a half years that
had elapsed between her five second encounter on [the date of the incident] and the deposition at which she identified
[the defendant]”); United States v. Washington, 353 F.3d 42, 45–46 (D.C.Cir.2004) (holding that any error in admitting
evidence of suggestive lineup was harmless beyond a reasonable doubt where, among other reasons, “the potential
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impact on the jury of [the] lineup identification was slight because it was, at best, equivocal; she said only that her
assailant ‘might be number two,’ ” and defense counsel “denigrated” the identification in cross-examination and closing
argument as “the unreliable product of a suggestive procedure”); State v. Conyers, 33 N.C.App. 654, 236 S.E.2d 393,
396 (N.C.App.1977) (“[The witness's] in-court identification testimony before the jury in this case was so weak [—] she
testified only that defendant ‘resembles one of the guys who went to the back’ [—] and the other evidence of defendant's
guilt, including his signed confessions[,] was so overwhelming, that the admission of her testimony, if error at all, was
harmless beyond any reasonable doubt.”).


58 McCracken, 521 P.2d at 504–05.


59 Nichols v. Eckert, 504 P.2d 1359, 1362 (Alaska 1973) (“For [the due process] clause to apply there must be state action
and the deprivation of an individual interest of sufficient importance to warrant constitutional protection.”); cf. Perry v.
New Hampshire, –––U.S. ––––, 132 S.Ct. 716, 730, 181 L.Ed.2d 694 (2012) (“[T]he [federal] Due Process Clause does
not require a preliminary judicial inquiry into the reliability of an eyewitness identification when the identification was not
procured under unnecessarily suggestive circumstances arranged by law enforcement.”).


60 Perry, 132 S.Ct. at 720 (emphasis added).


61 Id. at 721.


62 539 P.2d 73, 77 (Alaska 1975).


63 Id. In Kimble, the defendant challenged an in-court identification after the witness, present at the police station on an
unrelated matter, had identified the defendant as he was being led into a holding cell. Id. at 76–77. While Kimble claimed
that admission of the in-court identification would violate his right to due process, we held that “[t]o extend the Wade–
Stovall line of cases to purely accidental pretrial confrontations would place too great a burden on police and prosecutors
to isolate witnesses and defendants.” Id. at 77.


64 See id. at 77.


65 This court and the court of appeals have both declined to reach the issue of an allegedly suggestive in-court identification
after finding that a consistent pretrial identification was proper. See Viveros v. State, 606 P.2d 790, 793 (Alaska 1980)
(“Because we have concluded that the pre-trial identification was proper, it is unnecessary to consider whether the in-court
identification was permissible in the wake of an impermissible pre-trial identification.”); Dunbar v. State, 677 P.2d 1275,
1278 n. 1 (Alaska App.1984) (“Our holding that the photographic lineup was not impermissibly suggestive ... disposes of
[the defendant's] claim with respect to the in-court identification.”).


66 See People v. Rodriguez, 134 Ill.App.3d 582, 89 Ill.Dec. 404, 480 N.E.2d 1147, 1151 (Ill.App.1985) (“Where a witness
first identifies the defendant at trial, defense counsel may test the perceptions, memory and bias of the witness,
contemporaneously exposing weaknesses and adding perspective in order to lessen the hazards of undue weight or
mistake.”). Here, Young's attorneys cross-examined Anzalone vigorously on the circumstances of the identification and
his failure to identify Young earlier.


67 In this case, Young sought to introduce expert testimony about the fallibility of eyewitness identifications, but the superior
court refused to allow it on grounds that the State had not received adequate notice. Young did not challenge that decision
on appeal.


68 See, e.g., United States v. Thompson, 524 F.3d 1126, 1136 (10th Cir.2008) (“[A]lthough the district court offered Mr.
Thompson the opportunity to use an in-court line-up or photos to lessen the suggestiveness of the in-court identification,
he was not constitutionally entitled to such methods and, in any event, did not take advantage of them.”); United States
v. Domina, 784 F.2d 1361, 1369 (9th Cir.1986) ( “There is no constitutional entitlement to an in-court line-up or other
particular methods of lessening the suggestiveness of in-court identification, such as seating the defendant elsewhere in
the room. These are matters within the discretion of the court.”).


69 See United States v. Greene, 704 F.3d 298, 307 (4th Cir.2013) (holding that due process was violated “where the phrasing
of a question suggest[ed] the desired response” and “the witness understandably may have felt pressure to find something
in the defendant that reminded her of the bank robber,” thereby presenting “a suggestive situation in which it is not
clear whether the witness's own recollections, or outside pressures, are driving the testimony”); Bennett v. Miller, 419
Fed.Appx. 18, 20 (2d Cir.2011) (“[The witness] never identified [the defendant] prior to trial; he twice failed to make an
in-court identification while on the stand; and only after he watched from the galley when the prosecutor identified [the
defendant] as the shooter did [the witness] undertake to make an in-court identification.”).


70 See Perry v. New Hampshire, ––– U.S. ––––, 132 S.Ct. 716, 728–29, 181 L.Ed.2d 694 (2012) (listing “other safeguards
built into our adversary system that caution juries against placing undue weight on eyewitness testimony of questionable
reliability,” including the right to confront witnesses, the right to counsel, eyewitness-specific jury instructions, the evidence
rules excluding relevant but unfairly prejudicial evidence, and expert testimony).
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71 Larson v. State, 254 P.3d 1073, 1078 (Alaska 2011).


72 See, e.g., Lyons v. Midnight Sun Transp. Servs., Inc., 928 P.2d 1202, 1204–05 (Alaska 1996) (finding that “any possible
error resulting from the use of [a] sudden emergency instruction” was harmless but “tak[ing] this opportunity to disapprove
of the instruction's further use,” with an in-depth discussion of the issue); Moreau v. State, 588 P.2d 275, 283–84 (Alaska
1978) (holding that a codefendant voluntarily waived his Sixth Amendment right to individual counsel but requiring trial
courts to apply stricter standards for dual representation in future cases, modeled after Minnesota precedent); Thurlkill
v. State, 551 P.2d 541, 544–45 & n.9 (Alaska 1976) (finding no reversible error in a presentence report's reliance on
unverified police contacts but instructing trial courts in future cases to expressly state that they are not relying on those
contacts in sentencing, and also “urg[ing] that the probation personnel act responsibly in this area”).


73 Simms v. State, 464 P.2d 527, 528 (Alaska 1970) (exercising supervisory power to advise trial courts about limiting jurors'
access to materials beyond what was admitted in evidence).


74 Roman v. State, 570 P.2d 1235, 1243–44 (Alaska 1977) (exercising supervisory power to require that conditions of parole
authorizing warrantless searches “be specified by the Parole Board and not left to the discretion of individual parole
officers”).


75 State v. Dunlop, 721 P.2d 604, 610 (Alaska 1986).


76 State v. Carlin, 249 P.3d 752, 757 (Alaska 2011) (alteration omitted) (quoting Pratt &Whitney Canada, Inc. v. Sheehan,
852 P.2d 1173, 1175 (Alaska 1993)).


77 Pratt & Whitney, 852 P.2d at 1176 (quoting Dunlop, 721 P.2d at 610).


78 Id. (alteration in original) (quoting Planned Parenthood v. Casey, 505 U.S. 833, 855, 112 S.Ct. 2791, 120 L.Ed.2d 674
(1992)).


79 In Perry v. New Hampshire, the United States Supreme Court reaffirmed its reliance on Brathwaite under the United
States Constitution. ––– U.S. ––––, 132 S.Ct. 716, 723–25, 181 L.Ed.2d 694 (2012). But while “[t]he Federal Constitution
protects the due process rights of all Americans, ... federal law does not preclude the Alaska Constitution from providing
more rigorous protections for the due process rights of Alaskans.” Doe v. State, Dep't of Pub. Safety, 92 P.3d 398, 404
(Alaska 2004).


80 United States v. Wade, 388 U.S. 218, 228, 87 S.Ct. 1926, 18 L.Ed.2d 1149 (1967).


81 NAT'L ACAD. OF SCI., IDENTIFYING THE CULPRIT: ASSESSING EYEWITNESS IDENTIFICATION 16 (2014)
[hereinafter IDENTIFYING THE CULPRIT].


82 Id. at 69.


83 State v. Henderson, 208 N.J. 208, 27 A.3d 872, 892 (2011); see also REPORT OF THE SPECIAL
MASTER, State v. Henderson, A–8–08, at 8–14 (N.J. June 18, 2010), https://www.judiciary.state.nj.us/pressrel/
HENDERSONF#INAL0#BRIEF0#.PDF(#00621142).PDF.


84 State v. Erickson, 574 P.2d 1, 6 (Alaska 1978).


85 Henderson, 27 A.3d at 877.


86 See Commonwealth v. Walker, 460 Mass. 590, 953 N.E.2d 195, 208 n. 16 (2011) (convening study group “to consider how
we can best deter unnecessarily suggestive procedures and whether existing model jury instructions provide adequate
guidance to juries in evaluating eyewitness testimony”); see also SUPREME JUDICIAL COURT STUDY GROUP ON
EYEWITNESS EVIDENCE, REPORT AND RECOMMENDATIONS TO THE JUSTICES (2013), http://www.mass.gov/
courts/docs/sjc/docs/eyewitness-evidence-report- 2013.pdf.


87 Commonwealth v. Gomes, 470 Mass. 352, 22 N.E.3d 897, 905, 909–10 (2015).


88 State v. Guilbert, 306 Conn. 218, 49 A.3d 705, 720–22 (2012) (holding that expert testimony should be allowed on the
reliability of eyewitness identifications; relying both on “[t]he extensive and comprehensive scientific research, as reflected
in hundreds of peer reviewed studies and meta-analyses, [which] convincingly demonstrates the fallibility of eyewitness
identification testimony and pinpoints an array of variables that are most likely to lead to a mistaken identification,” and
on the fact that courts nationwide have followed this science in revising their approaches to eyewitness testimony).


89 State v. Cabagbag, 277 P.3d 1027, 1035–38 (Haw.2012) (describing other states' adoption of new standards for the
evaluation of eyewitness testimony but concluding that “[m]ost significantly, the impetus for a change in our approach lies
in the empirical research that reveals that people generally do not understand all of the factors that affect the reliability
of an eyewitness identification”).


90 State v. Lawson, 352 Or. 724, 291 P.3d 673, 685 (2012) (en banc) (“Based on our extensive review of the current
scientific research and literature, we conclude that the scientific knowledge and empirical research concerning eyewitness
perception and memory has progressed sufficiently to warrant taking judicial notice of the data contained in those various
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sources as legislative facts that we may consult for assistance in determining the effectiveness of our existing test for
the admission of eyewitness identification evidence.”).


91 State v. Clopten, 223 P.3d 1103, 1108 (Utah 2009) (concluding that a cautionary instruction was not enough of a safeguard
and that expert testimony on eyewitness identifications should generally be admitted as well; relying directly on scientific
research, though noting: “That the empirical data is conclusive on these matters is not disputed by either party in this
case and has not been questioned by this court in [its] decisions [since 1986, when the court first acknowledged the
inherent weaknesses of eyewitness identification]”).


92 State v. Dubose, 285 Wis.2d 143, 699 N.W.2d 582, 591–92 (2005) (deciding that showups are inherently suggestive;
revisiting reliance on Biggers and Brathwaite in light of subsequent “extensive studies on the issue of identification
evidence, research that is now impossible for us to ignore”).


93 Holden v. State, 602 P.2d 452, 456 (Alaska 1979) (quoting Manson v. Brathwaite, 432 U.S. 98, 114, 97 S.Ct. 2243, 53
L.Ed.2d 140 (1977)).


94 See, e.g., Vessell v. State, 624 P.2d 275, 279 (Alaska 1981).


95 See, e.g., State v. Carlin, 249 P.3d 752, 758, 761 (Alaska 2011) (considering “the growing number of states that have
rejected” a proposition of law in holding that “the ‘changed conditions' element of the test for overruling precedent is
satisfied”); Tegoseak v. State, 221 P.3d 345, 359 (Alaska App.2009) (“The year 2005 appears to have been a turning
point of sorts in the judicial recognition of the growing body of research into the psychological dynamics of eyewitness
identification.”).


96 Carlin, 249 P.3d at 760–61; see also Charles v. State, 326 P.3d 978, 984 n. 58 (Alaska 2014) (“Our conclusion today that
Judd was erroneous is bolstered by changed conditions. ... [I]n Judd we were persuaded in part to adopt the Linkletter
criteria because of their universal acceptance. ... But after Griffith it is no longer true that the weight of authority supports
Linkletter for direct review retroactivity.” (internal citations omitted)).


97 Carlin, 249 P.3d at 757. In making this determination, we “balance the benefits of adopting a new rule against the benefits
of stare decisis: providing guidance for the conduct of individuals, creating efficiency in litigation by avoiding the relitigation
of decided issues, and maintaining public faith in the judiciary.” Id. at 761–62.


98 Shaw v. State, Dep't of Admin., 861 P.2d 566, 570 (Alaska 1993).


99 See, e.g., Samuel R. Gross et. al., Exonerations in the United States 1989 Through 2003, 95 J. CRIM. L. &
CRIMINOLOGY 523, 542 (2005) (“The most common cause of wrongful convictions is eyewitness misidentification.”);
Tegoseak, 221 P.3d at 360 (“The changing attitude of the legal system is attributable to the fact that ‘the development
of forensic DNA testing in the 1990s [uncovered] definitive cases of the conviction of innocent people in the United
States', and that ‘[e]yewitness identification error was at the heart of the evidence used to convict the vast majority of
these innocent people.’ ” (alterations in original) (quoting Kevin Johnson, States Change Police Lineups After Wrongful
Convictions, USA TODAY, Sept. 17, 2009)).


100 ––– U.S. ––––, 132 S.Ct. 716, 738–39, 181 L.Ed.2d 694 (2012) (Sotomayor, J., dissenting) (quoting State v. Henderson,
208 N.J. 208, 27 A.3d 872, 885 (2011)).


101 Id. at 728.


102 Watkins v. Sowders, 449 U.S. 341, 352, 101 S.Ct. 654, 66 L.Ed.2d 549 (1981) (Brennan, J., dissenting) (emphasis
omitted) (quoting ELIZABETH LOFTUS, EYEWITNESS TESTIMONY 19 (1979)).


103 See Henderson, 27 A.3d at 928 (“At the core of our system of criminal justice is the ‘twofold aim ... that guilt shall not
escape or innocence suffer.’ ” (alteration in original) (quoting Berger v. United States, 295 U.S. 78, 88, 55 S.Ct. 629,
79 L.Ed. 1314 (1935))).


104 See ELIZABETH F. LOFTUS ET AL., EYEWITNESS TESTIMONY: CIVIL AND CRIMINAL § 2:2 (5th ed. 2014).


105 Id.


106 Id.; Steven Penrod et al., The Reliability of Eyewitness Testimony: A Psychological Perspective, in THE PSYCHOLOGY
OF THE COURTROOM 119, 122-46 (Norbert L. Kerr & Robert M. Bray eds., 1982).


107 221 P.3d 345, 355 (Alaska App.2009) (citing Gary L. Wells & Deah S. Quinlivan, Suggestive Eyewitness Identification
Procedures and the Supreme Court's Reliability Test in Light of Eyewitness Science: Thirty Years Later, 33 LAW & HUM.
BEHAVIOR 1–24 (2009)).


108 Gary L. Wells, Applied Eyewitness–Testimony Research: System Variables and Estimator Variables, 36 J.
PERSONALITY & SOC. PSYCHOL. 1546, 1548 (1978); IDENTIFYING THE CULPRIT, supra note 81, at 119.


109 208 N.J. 208, 27 A.3d 872, 894–910 (2011).


110 352 Or. 724, 291 P.3d 673, 685–88 (2012) (en banc).



http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2020767843&pubNum=0004645&originatingDoc=I0168b8b036f011e6accba36daa2dab8f&refType=RP&fi=co_pp_sp_4645_1108&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_4645_1108

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2006941626&pubNum=0000595&originatingDoc=I0168b8b036f011e6accba36daa2dab8f&refType=RP&fi=co_pp_sp_595_591&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_595_591

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1972127218&pubNum=0000780&originatingDoc=I0168b8b036f011e6accba36daa2dab8f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1977118813&pubNum=0000780&originatingDoc=I0168b8b036f011e6accba36daa2dab8f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1979126450&pubNum=0000661&originatingDoc=I0168b8b036f011e6accba36daa2dab8f&refType=RP&fi=co_pp_sp_661_456&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_661_456

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1977118813&pubNum=0000708&originatingDoc=I0168b8b036f011e6accba36daa2dab8f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1977118813&pubNum=0000708&originatingDoc=I0168b8b036f011e6accba36daa2dab8f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1981108734&pubNum=0000661&originatingDoc=I0168b8b036f011e6accba36daa2dab8f&refType=RP&fi=co_pp_sp_661_279&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_661_279

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2024867723&pubNum=0004645&originatingDoc=I0168b8b036f011e6accba36daa2dab8f&refType=RP&fi=co_pp_sp_4645_758&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_4645_758

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2020710863&pubNum=0004645&originatingDoc=I0168b8b036f011e6accba36daa2dab8f&refType=RP&fi=co_pp_sp_4645_359&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_4645_359

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2024867723&pubNum=0004645&originatingDoc=I0168b8b036f011e6accba36daa2dab8f&refType=RP&fi=co_pp_sp_4645_760&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_4645_760

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2033278846&pubNum=0004645&originatingDoc=I0168b8b036f011e6accba36daa2dab8f&refType=RP&fi=co_pp_sp_4645_984&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_4645_984

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2024867723&pubNum=0004645&originatingDoc=I0168b8b036f011e6accba36daa2dab8f&refType=RP&fi=co_pp_sp_4645_757&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_4645_757

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2024867723&pubNum=0004645&originatingDoc=I0168b8b036f011e6accba36daa2dab8f&refType=RP&fi=co_pp_sp_4645_761&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_4645_761

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993195620&pubNum=0000661&originatingDoc=I0168b8b036f011e6accba36daa2dab8f&refType=RP&fi=co_pp_sp_661_570&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_661_570

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0304318966&pubNum=0001173&originatingDoc=I0168b8b036f011e6accba36daa2dab8f&refType=LR&fi=co_pp_sp_1173_542&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_1173_542

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0304318966&pubNum=0001173&originatingDoc=I0168b8b036f011e6accba36daa2dab8f&refType=LR&fi=co_pp_sp_1173_542&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_1173_542

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2020710863&pubNum=0004645&originatingDoc=I0168b8b036f011e6accba36daa2dab8f&refType=RP&fi=co_pp_sp_4645_360&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_4645_360

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2026844326&pubNum=0000708&originatingDoc=I0168b8b036f011e6accba36daa2dab8f&refType=RP&fi=co_pp_sp_708_738&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_708_738

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2025930085&pubNum=0007691&originatingDoc=I0168b8b036f011e6accba36daa2dab8f&refType=RP&fi=co_pp_sp_7691_885&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_7691_885

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2025930085&pubNum=0007691&originatingDoc=I0168b8b036f011e6accba36daa2dab8f&refType=RP&fi=co_pp_sp_7691_885&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_7691_885

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2026844326&pubNum=0000708&originatingDoc=I0168b8b036f011e6accba36daa2dab8f&refType=RP&fi=co_pp_sp_708_728&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_708_728

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1981101936&pubNum=0000708&originatingDoc=I0168b8b036f011e6accba36daa2dab8f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2025930085&pubNum=0007691&originatingDoc=I0168b8b036f011e6accba36daa2dab8f&refType=RP&fi=co_pp_sp_7691_928&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_7691_928

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1935123854&pubNum=0000708&originatingDoc=I0168b8b036f011e6accba36daa2dab8f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1935123854&pubNum=0000708&originatingDoc=I0168b8b036f011e6accba36daa2dab8f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2020710863&pubNum=0004645&originatingDoc=I0168b8b036f011e6accba36daa2dab8f&refType=RP&fi=co_pp_sp_4645_355&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_4645_355

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2025930085&pubNum=0007691&originatingDoc=I0168b8b036f011e6accba36daa2dab8f&refType=RP&fi=co_pp_sp_7691_894&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_7691_894

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2029298910&pubNum=0004645&originatingDoc=I0168b8b036f011e6accba36daa2dab8f&refType=RP&fi=co_pp_sp_4645_685&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_4645_685





Young v. State, --- P.3d ---- (2016)


 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 28


111 See Henderson, 27 A.3d at 894 (“[E]yewitness identification research remains probabilistic, meaning that science cannot
say whether an identification in an actual case is accurate or not. Instead, science has sought to answer, in the aggregate,
which identification procedures and external variables are tied to an increased risk of misidentification.”); Lawson, 291
P.3d at 685 (“We recognize that the scientific research is ‘probabilistic’—meaning that it cannot demonstrate that any
specific witness is right or wrong, reliable or unreliable, in his or her identification.... [But] it is imperative that law
enforcement, the bench, and the bar be informed of the existence of current scientific research and literature regarding
the reliability of eyewitness identification....”).


112 See Henderson, 27 A.3d at 896–97; Lawson, 291 P.3d at 686.


113 See Lawson, 291 P.3d at 706 (“To guard against [unintentional] influence, experts recommend that all identification
procedures be conducted by a ‘blind’ administrator—a person who does not know the identity of the suspect.”); see
also Sarah M. Greathouse & Margaret Bull Kovera, Instruction Bias and Lineup Presentation Moderate the Effects of
Administrator Knowledge on Eyewitness Identification, 33 LAW & HUM. BEHAV. 70, 71 (2009) (“[P]olice officers may leak
their hypotheses by consciously or unconsciously communicating to witnesses which lineup member is the suspect.”).


114 See, e.g., Jacqueline L. Austin et al., Double–Blind Lineup Administration: Effects of Administrator Knowledge on
Eyewitness Decisions, in REFORM OF EYEWITNESS IDENTIFICATION PROCEDURES 139, 139–40 (Brian L. Cutler,
ed. 2013).


115 Robert Rosenthal & Donald B. Rubin, Interpersonal Expectancy Effects: The First 345 Studies, 3 BEHAV. & BRAIN SCI.
377, 377 (1978) ( “The overall probability that there is no such thing as interpersonal expectancy effects is near zero.”).
The court of appeals illustrated this phenomenon in Tegoseak v. State with a description of the investigation over a
hundred years ago into the arithmetical abilities of a trick horse, “Clever Hans,” who, it was determined, responded to
unwitting visual cues from his master. 221 P.3d 345, 351 n. 7 (Alaska App.2009).


116 See Austin et al., supra note 114, at 139–42. “When the administrator knows the suspect's identity ..., the witness may
be more likely to choose the suspect regardless of the suspect's guilt.” Id. at 142.


117 Ryann M. Haw & Ronald P. Fisher, Effects of Administrator–Witness Contact on Eyewitness Identification Accuracy, 89
J. APPLIED PSYCHOL. 1106, 1110 (2004); see also id. at 1107; Steven E. Clark et al., Lineup Administrator Influences
on Eyewitness Identification Decisions, 15 J. EXPERIMENTAL PSYCHOL.: APPLIED 63, 72–74 (2009).


118 See, e.g., Clark, supra note 117, at 74 (noting, however, that “the lineup administration can influence the outcome
even when blind administrator is used”); Haw & Fisher, supra note 117, at 1110–11; Gary L. Wells et al., Eyewitness
Identification Procedures: Recommendations for Lineups and Photospreads, 22 LAW & HUM. BEHAV. 603, 627–29
(1998).


119 State v. Henderson, 208 N.J. 208, 27 A.3d 872, 896 (2011). Double-blind administration (where the administrator does
not know which subject is the suspect) is not always a realistic option due to resource constraints and limited personnel.
In Henderson, the New Jersey Supreme Court took note of the “envelope method,” in which “an officer who knows
the suspect's identity places single lineup photographs into different envelopes, shuffles them, and presents them to
the witness.” Id. at 897. During the witness's deliberations, “[t]he officer/administrator then refrains from looking at the
envelopes or pictures while the witness makes an identification.” Id.


120 See State v. Lawson, 352 Or. 724, 291 P.3d 673, 706 (2012) (en banc) (“Studies show that the likelihood of
misidentification is significantly decreased” when witnesses are given such instructions and “[t]here appears to be little
downside to giving [them].”); see also Henderson, 27 A.3d at 897.


121 Gary L. Wells, The Psychology of Lineup Identifications, 14 J. APPLIED SOC. PSYCHOL. 89, 92 (1984) (emphasis
in original); see also Nancy K. Steblay, Lineup Instructions, in REFORM OF EYEWITNESS IDENTIFICATION
PROCEDURES 65, 74 (Brian L. Cutler ed., 2013) (summarizing studies) (“One well-documented secondary strategy [of
identification] is relative judgment, that is, the comparison of lineup members with one another to select the one who
looks most like the offender relative to the other lineup members.” (citing Wells, The Psychology of Lineup  Identifications,
supra)).


122 A “meta-analysis” is “a synthesis of all obtainable data collected in a specified topical area.” Roy S. Malpass et
al., The Need for Expert Psychological Testimony on Eyewitness Identification, in EXPERT TESTIMONY ON THE
PSYCHOLOGY OF EYEWITNESS IDENTIFICATION 3, 15 (Brian L. Cutler ed., 2009).


123 See Steven E. Clark, A Re–Examination of the Effects of Biased Lineup Instructions in Eyewitness Identification, 29
LAW & HUM. BEHAV. 395, 396–97 (2005); Nancy Mehrkens Steblay, Social Influence in Eyewitness Recall: A Meta–
Analytic Review of Lineup Instruction Effects, 21 LAW & HUM. BEHAV. 283, 294 (1997) (summarizing studies and
stating that “the available data support the hypothesis that biased instructions significantly affect eyewitness lineup
identification performance”). The United States Department of Justice made a suggestion for similar instructions in its
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1999 research report. U.S. DEP'T OF JUSTICE, NAT'L INST. OF JUSTICE, EYEWITNESS EVIDENCE: A GUIDE FOR
LAW ENFORCEMENT 32 (1999) [hereinafter EYEWITNESS EVIDENCE]; see also Tegoseak v. State, 221 P.3d 345,
358 (Alaska App.2009) (“[Witnesses] tend to select the person who looks most like their memory of the culprit, even when
none of the photos matches their memory exactly.”).


124 Steblay, supra note 123, at 288–89.


125 Clark, supra note 123, at 418.


126 Clark, supra note 123, at 420; Steblay, supra note 123, at 295–96.


127 Clark, supra note 123, at 420.


128 See State v. Lawson, 352 Or. 724, 291 P.3d 673, 686 (2012) (en banc) (“The known-innocent subjects used as lineup
fillers should be selected first on the basis of their physical similarity with the witness's description of the perpetrator; if
no description of a particular feature is available, then the lineup fillers should be chosen based on their similarity to the
suspect.”); see also State v. Henderson, 208 N.J. 208, 27 A.3d 872, 897–99 (2011).


129 Roy S. Malpass et al., Lineup Construction and Lineup Fairness, in 2 HANDBOOK OF EYEWITNESS PSYCHOLOGY:
MEMORY FOR PEOPLE 155, 156 (Rod C.L. Lindsay et al. eds., 2007) (“Decades of empirical research suggest that
mistaken eyewitness identifications are more likely to occur when the suspect stands out in a lineup.”).


130 See David F. Ross et al., When Accurate and Inaccurate Eyewitnesses Look the Same: A Limitation of the ‘Pop-Out’
Effect and the 10- to 12–Second Rule, 21 APPLIED COGNITIVE PSYCHOL. 677, 687 (2007); Gary L. Wells & Amy L.
Bradfield, Measuring the Goodness of Lineups: Parameter Estimation, Question Effects, and Limits to the Mock Witness
Paradigm, 13 APPLIED COGNITIVE PSYCHOL. S27, S30 (1999) (“In short, the task of making an identification from
a biased lineup probably appears to be an easy one, thereby leading the eyewitnesses to be more confident in their
decision even while being more likely to make an error.”).


131 See Henderson, 27 A.3d at 898.


132 See id. (quoting testimony from Dr. Gary L. Wells).


133 See Roy S. Malpass et al., supra note 129, at 157–58; see also EYEWITNESS EVIDENCE, supra note 123, at 29. In
Young's case, an investigating detective testified that photo arrays, in his experience, generally include “five other people
that look basically like [the suspect].”


134 EYEWITNESS EVIDENCE, supra note 123, at 29.


135 The State points to this difference in its arguments that the science of eyewitness identifications is inconclusive.


136 See, e.g., Nancy Steblay et al., Eyewitness Accuracy Rates in Sequential and Simultaneous Lineup Presentations: A
Meta–Analytic Comparison, 25 LAW & HUM. BEHAV. 457, 459–60, 462–64, 468 (2001).


137 See, e.g., Roy S. Malpass et al., Public Policy and Sequential Lineups, 14 LEGAL & CRIMINOLOGICAL PSYCHOL. 1,
11 (2009) (“Attempts to find alternative technologies are laudable, and the work on the sequential lineup is pioneering.
However, research has not shown it to be better than what it intends to replace.”); Laura Mickes et al., Receiver
Operating Characteristic Analysis of Eyewitness Memory: Comparing the Diagnostic Accuracy of Simultaneous Versus
Sequential Lineups, 18 J. EXPERIMENTAL PSYCHOL.: APPLIED 361, 374–75 (2012) (observing that some initial
evidence “suggests that switching from the simultaneous lineup procedure to the sequential lineup procedure may be
moving in the wrong direction [and] [o]nly time will tell whether this ends up being the typical empirical result”).


138 See State v. Henderson, 208 N.J. 208, 27 A.3d 872, 899–900 (2011) (observing that because of the malleability of an
eyewitness's confidence level and the effect that feedback can have on reliability, it is good practice for the administrator
of an identification procedure to make an immediate record of any expression of confidence by the witness before giving
the witness any feedback); State v. Lawson, 352 Or. 724, 291 P.3d 673, 687 (2012) (en banc).


139 Amy Bradfield Douglass & Nancy Steblay, Memory Distortion in Eyewitnesses: A Meta–Analysis of the Post–Identification
Feedback Effect, 20 APPLIED COGNITIVE PSYCHOL. 859, 863 (2006).


140 Id. at 864–65; see also Gary L. Wells & Amy L. Bradfield, “Good, You Identified the Suspect”: Feedback to Eyewitnesses
Distorts Their Reports of the Witnessing Experience, 83 J. APPLIED PSYCHOL. 360, 374 (1998) (“A confirming feedback
remark not only inflates eyewitnesses' recollections of how confident they were at the time, it also leads them to report that
they had a better view of the culprit, that they could make out details of the face, that they were able to easily and quickly
pick him out of a lineup, that his face just ‘popped out’ to them, that their memorial image of the gunman is particularly
clear, and that they are adept at recognizing faces of strangers.”); IDENTIFYING THE CULPRIT, supra note 81, at 91
(“The nature of law enforcement interactions with the eyewitness before, during, and after the identification plays a role
in the accuracy of eyewitness identifications and in the confidence expressed in the accuracy of those identifications by
witnesses.”); see also Tegoseak v. State, 221 P.3d 345, 356–57 (Alaska App. 2009) (discussing how “the comments
of a police investigator can alter a witness's perception or memory,” specifically how long they viewed the perpetrator,
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how good their view was, how closely they paid attention, and even “their recollection of their degree of certainty” at the
time of the crime (emphasis omitted)).


141 Gary L. Wells et al., Distorted Retrospective Eyewitness Reports as Functions of Feedback and Delay, 9 J.
EXPERIMENTAL PSYCHOL.: APPLIED 42, 49–50 (2003).


142 See Jeffrey S. Neuschatz et al., The Effects of Post–Identification Feedback and Age on Retrospective Eyewitness
Memory, 19 APPLIED COGNITIVE PSYCHOL. 435, 449 (2005) (describing study in which “the post-identification
feedback effect did not vary with age or retention interval, which indicates how powerful the effect truly is”).


143 See Lawson, 291 P.3d at 707–08 (“Showups are widely regarded as inherently suggestive—and therefore less reliable
than properly administered lineup identifications—because the witness is always aware of who police officers have
targeted as a suspect,” though “some research indicates that, when conducted properly and within a limited time period
immediately following an incident, showups can be equally as reliable as lineups.”); see also Henderson, 27 A.3d at
902–03.


144 See Anderson v. State, 123 P.3d 1110, 1112 (Alaska App.2005).


145 See, e.g., Howe v. State, 611 P.2d 16, 17–18 (Alaska 1980); see also Anderson, 123 P.3d at 1116–17 (“As courts have
frequently noted, show-ups are inherently suggestive. ... [But] in cases where a show-up is necessary, these factors
[indicating suggestiveness] do not, by themselves, make that show-up a violation of the suspect's rights under the due
process clause.”).


146 See Lawson, 291 P.3d at 707–08 (“[B]ecause showups involve a lone suspect, every witness who guesses will positively
identify the suspect, and every positive identification is regarded as a ‘hit.’ For that reason, misidentifications that occur
in showups are less likely to be discovered as mistakes.”).


147 See Jennifer E. Dysart et al., Show-ups: The Critical Issue of Clothing Bias, 20 APPLIED COGNITIVE PSYCHOL. 1009,
1019–21 (2006); see also Nancy Steblay et al., Eyewitness Accuracy Rates in Police Showup and Lineup Presentations:
A Meta–Analytic Comparison, 27 LAW & HUM. BEHAV. 523, 538 (2003).


148 Steblay et al., supra note 147 at 536–37.


149 See A. Daniel Yarmey et al., Accuracy of Eyewitness Identifications in Showups and Lineups, 20 LAW & HUM. BEHAV.
459, 464–65 (1996) (“[A]fter [two hours] a one-person lineup was four times as likely to lead to a false identification of
the innocent suspect than if that same suspect was in a six-person lineup....”).


150 See State v. Henderson, 208 N.J. 208, 27 A.3d 872, 900–01 (2011) (holding that due to the negative effects that can
result from multiple viewings, “law enforcement officials should attempt to shield witnesses from viewing suspects or
fillers more than once”); Lawson, 291 P.3d at 686–87.


151 It is only exposure through state action that would constitute a “system variable” for purposes of the trial court's analysis
of admissibility. Other exposures would be “estimator variables.”


152 E.g., Kenneth A. Deffenbacher et al., Mugshot Exposure Effects: Retroactive Interference, Mugshot Commitment, Source
Confusion, and Unconscious Transference, 30 LAW & HUM. BEHAV. 287, 289 (2006).


153 Id. at 299.


154 See id. at 290–91; Gunter Koehnken et al., Forensic Applications of Line–Up Research, in PSYCHOLOGICAL ISSUES
IN EYEWITNESS IDENTIFICATION 205, 219 (Siegfried Ludwig Sporer et al. eds., 1996).


155 See Henderson, 27 A.3d at 904 (“[H]igh levels of stress are likely to affect the reliability of eyewitness identifications.
There is no precise measure for what constitutes ‘high’ stress, which must be assessed based on the facts presented
in individual cases.”); Lawson, 291 P.3d at 687.


156 See, e.g., IDENTIFYING THE CULPRIT, supra note 81, at 94 (“High levels of stress or fear can affect eyewitness
identification. ... Under conditions of high stress, a witness' ability to identify key characteristics of an individual's face
(e.g., hair length, hair color, eye color, shape of face, presence of facial hair) may be significantly impaired.”).


157 Kenneth A. Deffenbacher et al., A Meta–Analytic Review of the Effects of High Stress on Eyewitness Memory, 28 LAW &
HUM. BEHAV. 687, 699, 703 (2004) (finding “considerable support for the hypothesis that high levels of stress negatively
impact both accuracy of eyewitness identification as well as accuracy of recall of crime-related details”); Charles A.
Morgan III et al., Accuracy of Eyewitness Memory for Persons Encountered During Exposure to Highly Intense Stress, 27
INT'L J.L. & PSYCHIATRY 265, 274–75 (2004) (finding that data “provide[d] robust evidence that eyewitness memory for
persons encountered during events that are personally relevant, highly stressful, and realistic in nature may be subject to
substantial error”); see Tegoseak v. State, 221 P.3d 345, 355 (Alaska App.2009) (“[T]he witness will often grossly over-
estimate the amount of time the perpetrator was in their view—especially if the witness was under stress or anxiety at
the time [the witness] observed the events.”).


158 Lawson, 291 P.3d at 701.
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159 See Henderson, 27 A.3d at 904–05 (“When a visible weapon is used during a crime, it can distract a witness and draw
his or her attention away from the culprit.”); see also Commonwealth v. Gomes, 470 Mass. 352, 22 N.E.3d 897, 920
& n. 7 (2015).


160 See Gary L. Wells & Deah S. Quinlivan, Suggestive Eyewitness Identification Procedures and the Supreme Court's
Reliability Test in Light of Eyewitness Science: 30 Years Later, 33 LAW & HUM. BEHAV. 1, 10–12 (2009); see also
IDENTIFYING THE CULPRIT, supra note 81, at 93 (“The presence of an unusual object at the scene of a crime can
impair visual perception and memory of key features of the crime event.”).


161 Kerri L. Pickel, Remembering and Identifying Menacing Perpetrators: Exposure to Violence and the Weapon Focus Effect,
in 2 HANDBOOK OF EYEWITNESS PSYCHOLOGY: MEMORY FOR PEOPLE 339, 347–53 (Rod C.L. Lindsay et al.
eds., 2007).


162 See Nancy Mehrkens Steblay, A Meta–Analytic Review of the Weapon Focus Effect, 16 LAW & HUM. BEHAV. 413,
415–17, 420–21 (1992) (noting average decrease in accuracy of about 10% in weapon-present conditions over weapon-
absent conditions).


163 See id. at 421 (“[S]ituations in which a witness observes a threatening object play a central role in an event of short
duration.”).


164 See Pickel, supra note 161, at 353–54 (discussing studies).


165 See State v. Lawson, 352 Or. 724, 291 P.3d 673, 687 (2012) (en banc) (“Longer durations of exposure (time spent
looking at the perpetrator) generally result in more accurate identifications.”); see also State v. Henderson, 208 N.J. 208,
27 A.3d 872, 905 (2011).


166 See IDENTIFYING THE CULPRIT, supra note 81, at 97–98 (noting that meta-analyses “have found that relatively long
exposure durations produce greater accuracy”); Colin Tredoux et al., Eyewitness Identification, in 1 ENCYCLOPEDIA OF
APPLIED PSYCHOL. 875, 877 (Charles Spielberger ed., 2004) (“The duration of the witness's exposure to the offender
is related to later recognition performance, such that limiting exposure time generally reduces witness accuracy.”).


167 See Elizabeth F. Loftus et al., Time Went by So Slowly: Overestimation of Event Duration by Males and Females, 1
APPLIED COGNITIVE PSYCHOL . 3, 10–12 (1987); A. Daniel Yarmey, Retrospective Duration Estimations for Variant
and Invariant Events in Field Situations, 14 APPLIED COGNITIVE PSYCHOL. 45, 52–53 (2000).


168 See Lawson, 291 P.3d at 687 (“The basic environmental conditions of distance and lighting, combined with any aspect
of the viewing environment—fog, heavy rain or other weather conditions, cracked or dirty windows, glare, reflection,
shadow, or even physical obstructions within the witness's line of sight—can potentially impair an eyewitness's ability to
clearly view an event or a perpetrator.”); see also Henderson, 27 A.3d at 906.


169 See, e.g., R.C.L. Lindsay et al., How Variations in Distance Affect Eyewitness Reports and Identification Accuracy, 32
LAW & HUM. BEHAV. 526, 526–28, 532–35 (2008).


170 Id. at 533.


171 See Wells & Bradfield, supra note 140, at 372–75.


172 See Lawson, 291 P.3d at 687 (“Although different witnesses and fact patterns may implicate different variables, some
common variables that affect the ability to perceive and remember include visual acuity, physical and mental condition
(illness, injury, intoxication, or fatigue), and age.”); see also Henderson, 27 A.3d at 906.


173 See Jennifer E. Dysart et al., The Intoxicated Witness: Effects of Alcohol on Identification Accuracy from Showups, 87
J. APPLIED PSYCHOL. 170, 174 (2002) (finding, perhaps not surprisingly, that intoxicated witnesses were “more likely
than sober [witnesses] to make a false identification from a target-absent showup”).


174 See James C. Bartlett & Amina Memon, Eyewitness Memory in Young and Older Adults, in 2 HANDBOOK OF
EYEWITNESS PSYCHOLOGY: MEMORY FOR PEOPLE 309, 332-34 (Rod C.L. Lindsay et al. eds., 2007) (explaining
that though older eyewitnesses generally have less accurate identifications, the effect may be absent, or even reversed,
for highly educated and verbally skilled seniors or those under the age of 70); Joanna D. Pozzulo & R.C.L. Lindsay,
Identification Accuracy of Children Versus Adults: A Meta–Analysis, 22 LAW & HUM. BEHAV. 549, 563–65 (1998).
Research also suggests that the relative ages of the witness and the target of the identification may also matter, finding
that young witnesses are better at identifying young targets than older targets. Bartlett & Memom, supra, at 321–26;
Melissa Boyce et al., Belief of Eyewitness Identification Evidence, in 2 HANDBOOK OF EYEWITNESS PSYCHOLOGY:
MEMORY FOR PEOPLE 501, 512 (Rod C.L. Lindsay et al. eds., 2007) (“People are better at identifying those who are
closer to them in age[ ].... [Thus,] [p]erhaps people should only use age as a factor in deciding whether to believe an
eyewitness if there is a large age difference between the witness and the suspect.”).


175 See Henderson, 27 A.3d at 907; Lawson, 291 P.3d at 688.
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176 See Peter N. Shapiro & Steven Penrod, Meta–Analysis of Facial Identification Studies, 100 PSYCHOL. BULL. 139, 145
(1986) (“[D]istinctive targets [are] easier to recognize than ordinary looking targets.”).


177 Brian L. Cutler et al., Improving the Reliability of Eyewitness Identification: Putting Context into Context, 72 J. APPLIED
PSYCHOLOGY 629, 635 (1987).


178 See, e.g., Brian L. Cutler, A Sample of Witness, Crime, and Perpetrator Characteristics Affecting Eyewitness Identification
Accuracy, 4 CARDOZO PUB. L. POL'Y & ETHICS J. 327, 332 (2006).


179 K.E. Patterson & A.D. Baddeley, When Face Recognition Fails, 3 J. EXPERIMENTAL PSYCHOL.: HUM. LEARNING
& MEMORY 406, 410, 414 (1977).


180 See Henderson, 27 A.3d at 907; Lawson, 291 P.3d at 688.


181 IDENTIFYING THE CULPRIT, supra note 81, at 96 (“The race and ethnicity of a witness as it relates to that of the
perpetrator is another important estimator variable.”); see generally Christian A. Meissner & John C. Brigham, Thirty
Years of Investigating the Own–Race Bias in Memory for Faces: A Meta–Analytic Review, 7 PSYCHOL., PUB. POL'Y,
& L. 3, 4–13, 27 (2001) (concluding that, because own-race bias presents a significant risk of false identifications, the
issue is of “great practical importance”).


182 See Lawson, 291 P.3d at 705 (“Estimating the effect of memory decay ... turns in large part on the strength and quality
of the initial memory encoded.... Consequently, memory decay must be viewed in conjunction with other variables, such
as cross-racial identification, weapon-focus, degree of attention, distance, lighting, and duration of initial exposure.”); see
also Henderson, 27 A.3d at 907.


183 Kenneth A. Deffenbacher et al., Forgetting the Once-Seen Face: Estimating the Strength of an Eyewitness's Memory
Representation, 14 J. EXPERIMENTAL PSYCHOL: APPLIED 139, 142 (2008) (“[M]emory strength will be weaker at
longer retention intervals than at briefer ones.”).


184 See, e.g., IDENTIFYING THE CULPRIT, supra note 81, at 98 (“[T]he amount of time that passes from the initial
observation and encoding of a memory to a future time when the initial observation must be recalled from memory[ ]
can affect identification accuracy.”); Deffenbacher, supra note 183, at 147–48 (describing findings of a “meta-analysis
of 53 facial memory studies”).


185 See Henderson, 27 A.3d at 907–09 (citing studies showing that “[c]o-witness feedback may cause a person to form a
false memory of details that he or she never actually observed.”).


186 See Elin M. Skagerberg, Co–Witness Feedback in Line–Ups, 21 APPLIED COGNITIVE PSYCHOL. 489, 494–95 (2007);
see also IDENTIFYING THE CULPRIT , supra note 81, at 93.


187 Helen M. Paterson & Richard I. Kemp, Comparing Methods of Encountering Post-Event Information: The Power of Co–
Witness Suggestion, 20 APPLIED COGNITIVE PSYCHOL. 1083, 1095–98 (2006); John S. Shaw, III et al., Co–Witness
Information Can Have Immediate Effects on Eyewitness Memory Reports, 21 LAW & HUM. BEHAV. 503, 516–18 (1997);
Rachel Zajac & Nicola Henderson, Don't It Make My Brown Eyes Blue: Co–Witness Misinformation About a Target's
Appearance Can Impair Target–Absent Line–up Performance, 17 MEMORY 266, 275–77 (2009).


188 See Paterson & Kemp, supra note 187, at 1097–98; Shaw, supra note 187, at 518–21.


189 Manson v. Brathwaite, 432 U.S. 98, 114, 97 S.Ct. 2243, 53 L.Ed.2d 140 (1977) (discussing Neil v. Biggers, 409 U.S.
188, 199–200, 93 S.Ct. 375, 34 L.Ed.2d 401 (1972)).


190 See Suzannah B. Gambell, The Need to Revisit the Neil v. Biggers Factors: Suppressing Unreliable Eyewitness
Identifications, 6 WYO. L. REV. 189, 207–14 (2006) (summarizing jurisdictions examining factors in addition to the five
Biggers factors under Brathwaite).


191 See, e.g., Walker v. State, 652 P.2d 88, 95 (Alaska 1982); Vessell v. State, 624 P.2d 275, 279 (Alaska 1981); Howe
v. State, 611 P.2d 16, 18 (Alaska 1980); Holden v. State, 602 P.2d 452, 456 (Alaska 1979); Young v. State, 331 P.3d
1276, 1280–81 (Alaska App.2014); White v. State, 773 P.2d 211, 215 (Alaska App.1989); Dunbar v. State, 677 P.2d
1275, 1278 (Alaska App.1984); State v. Contreras, 674 P.2d 792, 820 (Alaska App.1983), rev'd on other grounds sub
nom. Contreras v. State, 718 P.2d 129 (Alaska 1986).


192 Wells & Quinlivan, supra note 160, at 9 (explaining that “[p]sychological scientists are highly skeptical of [subjective]
retrospective self-reports because of well-known tendencies for such reports being at odds with objective facts”).


193 See id. (“At another level, psychological scientists find it somewhat odd that an eyewitness, whose credibility as a witness
is being assessed, would be asked to report on his or her own credibility.”).


194 See Gary L. Wells & Elizabeth A. Olson, Eyewitness Testimony, 54 ANN. REV. PSYCHOL. 277, 283–84 (2003).


195 See supra Section IV.A.3.b.viii.


196 Wells & Olson, supra note 194, at 283; see also Amy L. Bradfield et al., The Damaging Effect of Confirming Feedback
on the Relation Between Eyewitness Certainty and Identification Accuracy, 87 J. APPLIED PSYCHOL. 112, 117 (2002)
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(“Our results indicate that confirming feedback significantly diminishes the strength of the certainty-accuracy relation,
thereby reducing the usefulness of retrospective certainty reports as cues to identification accuracy. The strength of the
certainty-accuracy relation was diminished because confirming feedback inflated the retrospective certainty reports of
inaccurate witnesses but not the reports of accurate witnesses.”).


197 See Michael R. Leippe et al., Cueing Confidence in Eyewitness Identifications: Influence of Biased Lineup Instructions
and Pre-Identification Memory Feedback Under Varying Lineup Conditions, 33 LAW & HUM. BEHAV. 194, 194
(2009) (summarizing studies and concluding that, “[a]mong other insights, several conclusions may be drawn from the
research,” including that “factfinders tend to overestimate the accuracy of eyewitnesses who express confidence in their
identifications”).


198 See Tanja Rapus Benton et al., Eyewitness Memory Is Still Not Common Sense: Comparing Jurors, Judges and Law
Enforcement to Eyewitness Experts, 20 APPLIED COGNITIVE PSYCHOL. 115, 119–20 (2006) (concluding that “large
discrepancies between juror and expert knowledge were found for ... the accuracy-confidence relation,” among other
factors, and that only 50% of jurors were aware of the malleability of confidence as a factor affecting eyewitness
identifications).


199 See Wells & Quinlivan, supra note 160, at 9–14.


200 See id. at 16–17.


201 See id.; Tegoseak v. State, 221 P.3d 345, 356–57 (Alaska App.2009) (noting the same analytical flaw).


202 See State v. Henderson, 208 N.J. 208, 27 A.3d 872, 878 (2011).


203 See Viveros v. State, 606 P.2d 790, 792 n. 1 (Alaska 1980).


204 27 A.3d at 919–22.


205 Id. at 920.


206 Id.


207 See Nichols v. Eckert, 504 P.2d 1359, 1362 (Alaska 1973) (“For [the due process] clause to apply there must be state
action and the deprivation of an individual interest of sufficient importance to warrant constitutional protection.”).


208 See Henderson, 27 A.3d at 920.


209 Id.


210 Id. at 922 (“We recognize that scientific research relating to the reliability of eyewitness evidence is dynamic; the field is
very different today than it was in 1977, and it will likely be quite different thirty years from now.”).


211 Id. at 920.


212 Id.


213 See id.


214 State v. Henderson, 433 N.J.Super. 94, 77 A.3d 536, 544–45 (2013).


215 ––– U.S. ––––, 132 S.Ct. 716, 728–29, 181 L.Ed.2d 694 (2012) (internal citations omitted).


216 Galauska v. State, 532 P.2d 1017, 1018 (Alaska 1975).


217 State v. Guilbert, 306 Conn. 218, 49 A.3d 705, 731 (2012).


218 Young v. Conway, 698 F.3d 69, 79 (2d Cir.2012) (noting, as factors affecting reliability, “the perpetrator's wearing a
disguise, the presence of a weapon, the stress of the situation, the cross-racial nature of the crime, the passage of
time between observation and identification, and the witness's exposure to defendant through multiple identification
procedures”).


219 United States v. Brownlee, 454 F.3d 131, 142 (3d Cir.2006) (quoting Rudolf Koch, Note, Process v. Outcome: The Proper
Role of Corroborative Evidence in Due Process Analysis of Eyewitness Identification Testimony, 88 CORNELL L. REV.
1097, 1099 n.7 (2003)).


220 Snyder v. State, 930 P.2d 1274, 1280 (Alaska 1996).


221 Robart v. State, 82 P.3d 787, 795 (Alaska App.2004) (alteration omitted) (quoting Lee v. State, 760 P.2d 1039, 1041
(Alaska App.1988)).


222 221 P.3d 345 (Alaska App.2009).


223 469 F.2d 552, 558–59 (D.C.Cir.1972).


224 Young v. State, 331 P.3d 1276, 1281 (Alaska App.2014) (citing McGee v. State, 614 P.2d 800, 804 (Alaska 1980); Dayton
v. State, 598 P.2d 67, 68 (Alaska 1979); Larson v. State, 656 P.2d 571, 575–76 (Alaska App.1982); Williams v. State,
652 P.2d 478, 480 (Alaska App.1982)).


225 561 P.2d 1197 (Alaska 1977).
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226 See id. at 1200. At the time, the statute defined the crime as “lewd and lascivious acts toward a child.” Id. at 200 (citing
former AS 11.15.134).


227 Id. at 1207.


228 Id.


229 Buchanan was decided in March 1977. 561 P.2d at 1197. The United States Supreme Court decided Manson v.
Brathwaite three months later. See 432 U.S. 98, 97 S.Ct. 2243, 53 L.Ed.2d 140 (1977).


230 State v. Guilbert, 306 Conn. 218, 49 A.3d 705, 723 (2012).


231 Alaska R. Crim. P. 30(b).


232 Des Jardins v. State, 551 P.2d 181, 189 (Alaska 1976).


233 Evans v. State, 574 P.2d 24, 25–26 (Alaska 1978) (holding that failure to give informer instruction was harmless).
Young contends that “[i]n certain cases, focused instructions on how to evaluate eyewitness identification evidence are
necessary to safeguard the presumption of innocence,” citing United States v. Telfaire, 469 F.2d 552, 555 (D.C.Cir.1972).
While we agree with Young's premise, this is not such a case. Telfaire dealt with “the uncorroborated testimony of a
single witness.” Id. at 554. In this case, given the other eyewitnesses and corroborating evidence, the error in failing to
give an eyewitness identification instruction was not of constitutional dimension.


234 Cf. Buchanan, 561 P.2d at 1207 n. 28 (noting “that all of the factors to which the instruction alluded were referred to by
Buchanan's counsel in his final argument to the jury”); Riley v. State, 60 P.3d 204, 208 (Alaska App.2002) (holding that
flaws in jury instructions can be cured by the arguments of the parties).


235 The facts of that case are also discussed in Tegoseak v. State, 221 P.3d 345, 352–53 (Alaska App.2009).


236 Young v. State, 331 P.3d 1276, 1283 (Alaska App.2014).


237 Id.


238 Id.


239 Id.


240 805 P.2d 344, 349 (Alaska 1991).


241 Young's attorney asked Arauz, “Then you go to the grand jury, right? And you're shown a photo lineup, weren't you? ...
And so now you know that the State is suspecting [Young]....”


242 See Bostic, 805 P.2d at 349.


243 Young, 331 P.3d at 1283 (emphasis added).


244 The court of appeals observed that “Young did not make an offer of proof or ask to present information to the court in
camera to establish that he had evidence to support the [justification] defense.” Id. We agree that the stronger and better-
supported the specific claim of prejudice, the more difficult it will be for the State to rebut it. But whether the presumption
of prejudice arises does not depend on an offer of proof or an in camera evidentiary presentation by a defendant, like
Young, who has made a specific claim of prejudice.


245 Bostic, 805 P.2d at 347.


246 Young, 331 P.3d at 1283.


247 For example, Young claimed that he needed more information about Arauz's same-day identification in order to effectively
cross-examine him about it.


248 Bostic, 805 P.2d at 348. We noted in Bostic that, in contrast to a continuance, “[a] mistrial is a tailored remedy, which
would allow both [the defendant] to restructure his defense in light of the sudden revelation of information which he was
entitled to have all along, and the state to put on relevant evidence in its possession, should it deem the evidence too
important to proceed without it.” Id.


249 Young, 331 P.3d at 1283.
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West's Utah Code Annotated
State Court Rules


Utah Rules of Appellate Procedure (Refs & Annos)
Title VII. Jurisdiction on Writ of Certiorari to Court of Appeals


Rules App.Proc., Rule 49


RULE 49. PETITION FOR WRIT OF CERTIORARI


Currentness


(a) Contents. The petition for a writ of certiorari shall contain, in the order indicated:


(a)(1) A list of all parties to the proceeding in the court whose judgment is sought to be reviewed, except where the caption
of the case in the Supreme Court contains the names of all parties.


(a)(2) A table of contents with page references.


(a)(3) A table of authorities with cases alphabetically arranged and with parallel citations, agency rules, court rules,
statutes, and authorities cited, with references to the pages of the petition where they are cited.


(a)(4) The questions presented for review, expressed in the terms and circumstances of the case but without unnecessary
detail. The statement of the questions should be short and concise and should not be argumentative or repetitious.
General conclusions, such as “the decision of the Court of Appeals is not supported by the law or facts,” are not
acceptable. The statement of a question presented will be deemed to comprise every subsidiary question fairly included
therein. Only the questions set forth in the petition or fairly included therein will be considered by the Supreme Court.


(a)(5) A reference to the official and unofficial reports of any opinions issued by the Court of Appeals.


(a)(6) A concise statement of the grounds on which the jurisdiction of the Supreme Court is invoked, showing:


(a)(6)(A) the date of the entry of the decision sought to be reviewed;


(a)(6)(B) the date of the entry of any order respecting a rehearing and the date of the entry and terms of any order
granting an extension of time within which to petition for certiorari;


(a)(6)(C) reliance upon Rule 47(c), where a cross-petition for a writ of certiorari is filed, stating the filing date of the
petition for a writ of certiorari in connection with which the cross-petition is filed; and


(a)(6)(D) the statutory provision believed to confer jurisdiction on the Supreme Court.


(a)(7) Controlling provisions of constitutions, statutes, ordinances, and regulations set forth verbatim with the
appropriate citation. If the controlling provisions involved are lengthy, their citation alone will suffice and their pertinent
text shall be set forth in the appendix referred to in subparagraph (10) of this paragraph.


(a)(8) A statement of the case. The statement shall first indicate briefly the nature of the case, the course of the
proceedings, and its disposition in the lower courts. There shall follow a statement of the facts relevant to the issues
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presented for review. All statements of fact and references to the proceedings below shall be supported by citations to
the record on appeal or to the opinion of the Court of Appeals.


(a)(9) With respect to each question presented, a direct and concise argument explaining the special and important
reasons as provided in Rule 46 for the issuance of the writ.


(a)(10) An appendix containing, in the following order:


(a)(10)(A) copies of all opinions, including concurring and dissenting opinions, and all orders, including any order on
rehearing, delivered by the Court of Appeals in rendering the decision sought to be reviewed;


(a)(10)(B) copies of any other opinions, findings of fact, conclusions of law, orders, judgments, or decrees that were
rendered in the case or in companion cases by the Court of Appeals and by other courts or by administrative agencies and
that are relevant to the questions presented. Each document shall include the caption showing the name of the issuing
court or agency, the title and number of the case, and the date of its entry; and


(a)(10)(C) any other judicial or administrative opinions or orders that are relevant to the questions presented but were
not entered in the case that is the subject of the petition.


If the material that is required by subparagraphs (7) and (10) of this paragraph is voluminous, they may be separately
presented.


(b) Form of petition. The petition for a writ of certiorari shall comply with the form of a brief as specified in Rule 27.


(c) No separate brief. All contentions in support of a petition for a writ of certiorari shall be set forth in the body of
the petition, as provided in subparagraph (a)(9) of this rule. The petitioner shall not file a separate brief in support of
a petition for a writ of certiorari. If the petition is granted, the petitioner will be notified of the date on which the brief
in support of the merits of the case is due.


(d) Page limitation. The petition for a writ of certiorari shall be as short as possible, but may not exceed 20 pages,
excluding the subject index, the table of authorities, any verbatim quotations required by subparagraph (a)(7) of this
rule, and the appendix.


(e) Absence of accuracy, brevity, and clarity. The failure of a petitioner to present with accuracy, brevity, and clarity
whatever is essential to a ready and adequate understanding of the points requiring consideration will be a sufficient
reason for denying the petition.


Credits
[Amended effective October 1, 1992; November 1, 2009.]


Notes of Decisions (8)


Rules App. Proc., Rule 49, UT R RAP Rule 49
Current with amendments received through May 1, 2016.
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