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JURISDICTION

The Utah Court of Appeals has jurisdiction over this matter pursuant to UTAH

CODE ANN. § 78A-4-103(2)(j).
ISSUES PRESENTED AND STANDARD OF REVIEW

1. Did the trial court err in dismissing OneGreatFamily.com’s (“OGF”) cause
of action for breach of contract for Ancestry.com’s (“Ancestry”) failure to pay funds due
and owing under the contract when the contract provides for the payment of such funds
and when OGF specifically alleged that Ancestry had failed to make such payment?

a. Standard of Review: In reviewing whether a district court properly
granted a motion to dismiss, the appellate court accepts the factual allegations in
the complaint as true and interprets those facts and all inferences drawn from them
in the light most favorable to the non-moving party. Moreover, a trial court’s
decision granting a motion to dismiss a complaint is a question of law that the
appellate court reviews for correctness, giving no deference to the trial court’s
ruling. Lunceford v. Lunceford, 2006 UT App 266, 1 2, 8; 139 P.3d 1073. See
also, Oakwood Vill. LLC v. Albertsons, Inc.,2004 UT 101, 99, 104 P.3d 1226.

b. Preservation: This issue was raised and preserved in OGF’s
memorandum in opposition to Ancestry’s motion to dismiss, and also in OGF’s
objection to the proposed order submitted to the trial court by Ancestry, which was

ultimately entered by the trial court. R. 142-152, 229-231.



2. Did the trial court err in dismissing OGF’s cause of action for breach of
contract for Ancestry’s failure to allow a meaningful contractual audit when the contract
specifically provides for audit rights and when OGF alleged in its complaint that
Ancestry had failed to provide OGF with a meaningful audit opportunity?

a. Standard of Review: In reviewing whether a district court properly
granted a motion to dismiss, the appellate court accepts the factual allegations in
the complaint as true and interprets those facts and all inferences drawn from them
in the light most favorable to the non-moving party. Moreover, a trial court’s
decision granting a motion to dismiss a complaint is a question of law that the
appellate court reviews for correctness, giving no deference to the trial court’s
ruling. Lunceford v. Lunceford, 2006 UT App 266, 9 2, 8; 139 P.3d 1073; see
also, Oakwood Vill. LLC v. Albertsons, Inc., 2004 UT 101, 49, 104 P.3d 1226.

b. Preservation:  This issue was raised and preserved in OGF’s
memorandum in opposition to Ancestry’s motion to dismiss, and also in OGF’s
objection to the proposed order submitted to the trial court by Ancestry, which was

ultimately entered by the trial court. R. 142-152, 229-231.

3. Did the trial court err in determining that the Marketing Agreement
unambiguously does not require the parties to market each other’s subscription service
and therefore could not be breached, in spite of both the actual language of the contract

and the parties’ years-long prior course of dealing?



a. Standard of Review: “The question of whether a contract is
ambiguous is decided by the court as a matter of law. When determining whether
a contract is ambiguous, any relevant evidence must be considered. Otherwise,
the determination of ambiguity is inherently one-sided, namely, it is based solely
on the extrinsic evidence of the judge’s own linguistic education and experience.”
Lunceford, 2006 UT App 266, § 13. In reviewing whether a district court properly
granted a motion to dismiss, the appellate court accepts the factual allegations in
the complaint as true and interprets those facts and all inferences drawn from them
in the light most favorable to the non-moving party. Moreover, a trial court’s
decision granting a motion to dismiss a complaint is a question of law that the
appellate court reviews for correctness, giving no deference to the trial court’s
ruling. Id. at 2, 8; 139 P.3d 1073; see also, Oakwood, 2004 UT 101, 9 9.

b. Preservation:  This issue was raised and preserved in OGF’s

memorandum in opposition to Ancestry’s motion to dismiss. R. 142-152.

4. Did the trial court err in determining that Ancestry had not breached the
covenant of good faith and fair dealing in refusing to market under the Marketing
Agreement because the trial court determined that the Marketing Agreement could not be
breached?

a. Standard of Review: “The question of whether a contract is
ambiguous is decided by the court as a matter of law. When determining whether

a contract is ambiguous, any relevant evidence must be considered. Otherwise,
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the determination of ambiguity is inherently one-sided, namely, it is based solely
on the extrinsic evidence of the judge’s own linguistic education and experience.”
Lunceford, 2006 UT App 266, § 13. In reviewing whether a district court property
granted a motion to dismiss, the appellate court accepts the factual allegations in
the complaint as true and interprets those facts and all inferences drawn from them
in the light most favorable to the non-moving party. Moreover, a trial court’s
decision granting a motion to dismiss a complaint is a question of law that the
appellate court reviews for correctness, giving no deference to the trial court’s
ruling. Id. at Y 2, 8; see also, Oakwood, 2004 UT 101, § 9.

b. Preservation:  This issue was raised and preserved in OGF’s

memorandum in opposition to Ancestry’s motion to dismiss. R. 142-152.

5. Did the trial court err in determining that no punitive damages were
available in this breach of contract matter in spite of the contract’s language that punitive
damages are available in the event of willfulness or gross negligence and when such
conduct was specifically alleged in the complaint?

a. Standard of Review: In reviewing whether a district court property
granted a motion to dismiss, the appellate court accepts the factual allegations in
the complaint as true and interprets those facts and all inferences drawn from them
in the light most favorable to the non-moving party. Moreover, a trial court’s
decision granting a motion to dismiss a complaint is a question of law that the

appellate court reviews for correctness, giving no deference to the trial court’s
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ruling. Lunceford, 2006 UT App 266, 4 2, 8; see also, Oakwood, 2004 UT 101,
9°9.

b. Preservation: This issue was raised and preserved in OGF’s
memorandum in opposition to Ancestry’s motion to dismiss. R. 135-36.

STATUTES, RULES OR ORDINANCES WHOSE INTEPRETATION IS
DETERMINATIVE OF THE APPEAL

None.

STATEMENT OF THE CASE

This is an appeal from the trial court’s decision to grant a motion to dismiss the
Plaintiff’s complaint in its entirety.

In April 2009, Appellants Z-Corp, dba OneGreatFamily.com and
OneGreatFamily, LLC (hereinafter OGF) entered into a Marketing Agreement with
People Search Media, LLC (who operated Archives.com). R. 175. The Marketing
Agreement provided for the joint marketing of each other’s online businesses and for
profit sharing between the two companies. R. 172, 175. Marketing was specifically
contemplated within the “paid area” of the other’s website. R. 172. During 2009 through
2012, both OGF and People Search Media, LLC promoted and marketed the other’s
website within the “paid area” of the other’s website pursuant to the Marketing
Agreement. R. 12. As alleged in the complaint, both OGF and People Search Media
LLC understood “paid area” to mean the area immediately after a new customer enters
their financial information to sign up for a new Archives.com or OneGreatFamily.com

subscription. R. 12. Specifically, after subscribing to Archives.com a new subscriber



would be presented with a page giving the subscriber an opportunity to also subscribe to
OneGreatFamily.com. R. 12. Additionally, OneGreatFamily.com was listed as an
available subscription service in the Archives.com Products Page, which was only
viewable by Archives.com subscription holders (i.e. current customers). R. 11.

Profit sharing under the Marketing Agreement was also spelled out. People
Search Media, LLC would remit to OGF 40% of the subscription amount received
through an OGF subscription obtained through the Archives.com website, and would
retain the remaining 60% of the subscription amount (and vice versa). R. 11, 170. This
division of proceeds applies to both new subscriptions and subsequent renewal
subscriptions for returning customers who were originated pursuant to the Marketing
Agreement. R. 11, 170. OGF and People Search Media, LLC coordinated their efforts so
that Archives.com could grant immediate access to a new subscriber to
OneGreatFamily.com and would later remit the appropriate portion of the subscription
funds. R. 11-12. Both OGF and People Search Media, LLC were satisfied with the
other’s performance, expressed such satisfaction in writing, and both benefited due to the
nature of the Marketing Agreement. R. 150.

Then, in August 2012, Ancestry.com (hereinafter “Ancestry”) acquired
Archives.com from People Search Media, LLC. R. 11. In connection with this
acquisition, Ancestry assumed the Marketing Agreement, extended its performance
period, and expressly undertook the obligations contained therein. R. 93. Initially,
Ancestry continued to market OneGreatFamily.com within Archives.com in the same

manner as People Search Media, LLC had done. R. 11. However, after some time,
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subscriptions for OneGreatFamily.com declined significantly. R. 11. OGF discovered
that Ancestry had begun to inconsistently promote OneGreatFamily.com within the “paid
area” following a new subscription to Archives.com and instead was promoting other
website subscription services available through Ancestry’s subsidiaries. R. 10-11. Also,
OGF noticed large discrepancies between the number of subscribers who were granted
new subscription access to the OneGreatFamily.com website through the Archives.com
website, and the amount of funds being remitted to OGF under the profit sharing
provision of the Marketing Agreement. R. 9. It appeared that there were up to 70,000
subscribers for which OGF had never received subscription funds from Ancestry. R. 9.
Then, in May, 2014, Ancestry completely removed the subscription offer from the “paid
area” following a new subscription to Archives.com. R. 10. OneGreatFamily.com
subscriptions were also removed for a time from the Products Page of Archives.com. R.
10. OGEF reached out to Ancestry to determine what precipitated this change and was
told that Ancestry was “reinterpreting” the meaning of the Marketing Agreement. Not
only did Ancestry.com cease its marketing activities, it also ceased remitting funds for
renewal subscriptions under the Marketing Agreement. R.10-11. Ancestry’s actions
deviate from the prior understanding, performance, intent, and actual language of the
Marketing Agreement and clearly deviate from the prior course of dealing between OGF
and Ancestry.

Due to concerns regarding these issues, OGF sought to conduct an audit of
Ancestry pursuant to an audit provision contained within the Marketing Agreement. R. 9,

174. The Marketing Agreement provides that either party may conduct an audit to ensure
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that the terms of the Marketing Agreement are being met. R. 174. OGF requested that
Ancestry permit it to perform the audit required under the contract. R. 9. However, as
the parties exchanged correspondence, Ancestry indicated that it would not allow
electronic access to its records and further indicated that it would not provide OGF access
to necessary information to conduct an actual and meaningful audit. R. 9.

OGF filed suit in the Fourth District Court, of Utah County, State of Utah for
breach of contract, breach of the covenant of good faith and fair dealing, conversion,
tortious interference with prospective economic relations, and punitive damages. R. 1-
14. Ancestry filed a motion to dismiss the complaint under U.R.C.P., Rule 12(b)(6)
arguing that the Marketing Agreement was unambiguous in its language that the parties
were under no obligation to market each other. R. 102-125. In opposing the motion to
dismiss, OGF argued the opposite. Specifically, OGF argued that the Marketing
Agreement unambiguously required the parties to market each other. R. 135-152. And
alternatively, even if the Marketing Agreement is ambiguous on the parties’ duty to
market each other, the parties’ prior course of dealing and mutual understanding of the
meaning of the Marketing Agreement was sufficient to create a question of latent
ambiguity regarding the meaning and intent of the Marketing Agreement such that
dismissal of the complaint at that early stage of the litigation would be legal error. R.
135-152. OGF also noted and argued that the complaint also alleged breach of contract
for Ancestry’s failure to remit funds payable under the contract, regardless of whether or
not there existed a duty to market each other, and Ancestry’s failure to permit a

meaningful audit. R. 144-148. In other words, regardless of whether or not there was a
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duty to market, OGF had properly articulated separate and actionable breach of contract
claims for failure to remit payment and failure to permit an audit. R. 144-148. OGF
further noted that if the contract had been breached under any of the theories set forth by
OGF, and Ancestry had committed any of these breaches with the intent to deprive OGF
from receiving the fruits of the contract, then Ancestry had also breached the implied
covenant of good faith and fair dealing. R. 142-144. Finally, OGF noted that the
contract contained a specific provision allowing for the imposition of punitive damages
against the breaching party in the event that the breach was due to gross negligence or
wilful misconduct. R. 135-136, 174. OGF had alleged wilful misconduct in its
complaint, and therefore noted that dismissal of the complaint would be improper in the
face of this affirmative allegation. R. 3, 135-136

After briefing and oral argument, the trial court rejected OGF’s arguments and
granted Ancestry’s motion to dismiss. R. 218-224. In granting the motion to dismiss, the
trial court never mentioned or addressed OGF’s claims for breach of contract for failure
to remit payment and failure to permit a meaningful audit. R. 218-224. The trial court
seemed to focus completely on the question of whether there was a duty to market and
whether the Marketing Agreement was ambiguous regarding a duty to market. R. 218-
224. Ultimately the trial court found that there was no duty to market under the
Marketing Agreement, and dismissed the whole complaint. R. 218-224. As the trial
court was preparing to enter a final order on the matter, OGF submitted an objection to
the trial court, noting that the trial court had failed to address the breach of contract

claims for failure to remit payment and failure to permit a meaningful audit. R. 229-231.
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The trial court overruled the objection and entered a final order dismissing the complaint
in its entirety. R.236-241. OGF filed a timely appeal'. R.242-243.
SUMMARY OF ARGUMENTS

On appeal from a district court’s decision to grant a motion to dismiss, the
appellate court accepts the factual allegations in the complaint as true and draws all
inferences therefrom in favor of the Plaintiff and Appellant. In this case, the trial court
erred in granting a motion to dismiss the entire complaint. The errors are myriad.

First, the trial court ignored the existence of two claims for breach of contract.
These, claims (for failure to make payment and failure to allow a contractual audit) were
clearly set forth in the complaint and clearly briefed in the opposition to the motion to
dismiss. Moreover, the claims were well-pled and represent viable causes of action. The
trial court ignored the existence of these claims and dismissed the whole complaint
anyway.

Second, the trial court erroneously determined that the Marketing Agreement (the
contract between the parties) did not contain within it a duty to market, and therefore
Ancestry’s refusal to market was not a breach of contract. In reaching this conclusion,
the trial court negated multiple provisions in the contract, including a “best efforts”
provision (the trial court expressly concluded that “best efforts” can be no efforts), a
“shall perform” provision (the trial court expressly states that this provision is negated),

and a “Promote the other company’s Complimentary Products” provision (which the trial

' OGF does not appeal the trial court’s dismissal of its conversion claim or its tortious
interference with prospective economic relations claim.

-10 -



court ignored and did not address even though it was briefed). The trial court should
have attempted to harmonize these provisions and give them effect rather than negating
them. In addition, the trial court failed to take into consideration the parties’ intentions
and expectations and prior course of dealing when interpreting and determining the
meaning of the contract terms.

Third, the trial court erroneously concluded that Ancestry could exercise the
discretion granted to it under the Marketing Agreement on how to market so as to engage
in no marketing at all. However, the implied covenant of good faith and fair dealing
prevents a party to a contract from exercising discretion in the performance of the
contract in such a way as to deprive the other party from receiving the fruits and benefits
of the contract. The trial court erred in endorsing Ancestry’s actions depriving OGF from
the benefits and fruits of the contract and dismissing OGF’s cause of action for breach of
the implied covenant of good faith and fair dealing.

Finally, the trial court erred in dismissing the claim for punitive damages even
though the contract has an express provision allowing for punitive damages for breach of
contract in the event of willful misconduct, and such willful misconduct was expressly
alleged in the complaint. For these reasons, the decision of the trial court dismissing the
complaint should be reversed and the matter should be remanded back to the trial court.

ARGUMENT

In reviewing whether a district court properly granted a motion to dismiss, the

appellate court accepts the factual allegations in the complaint as true and interprets those

facts and all inferences drawn from them in the light most favorable to the non-moving
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party. Moreover, a trial court’s decision granting a motion to dismiss a complaint is a

question of law that the appellate court reviews for correctness, giving no deference to

the trial court’s ruling. Lunceford v. Lunceford, 2006 UT App 266, {1 2, 8; 139 P.3d

1073; see also, Oakwood Vill. LLC v. Albertsons, Inc., 2004 UT 101, § 9, 104 P.3d 1226.
L THE TRIAL COURT ERRED WHEN IT DISMISSED OGF’S CLAIMS
FOR BREACH OF CONTRACT FOR ANCESTRY’S FAILURE TO REMIT
PAYMENT UNDER THE MARKETING AGREEMENT AND FAILURE TO
PERMIT A MEANINGFUL AUDIT UNDER THE CONTRACT.

The trial court erroneously dismissed OGF’s well pled claims for breach of
contract for failure to make appropriate payments under the Marketing Agreement and
for breach of contract for failure to permit a meaningful audit. The trial court dismissed
these claims without ever acknowledging them or addressing them.

Under the Marketing Agreement,

[Ancestry] will pay to OGF a Revenue Share consisting of

40% of the Gross Revenues (net of returns and chargebacks)

collected from any customer who is referred to OGF from

[Ancestry] and is subsequently billed by [Ancestry]. This

Revenue Share will apply to all payments made by such

customers for current membership subscriptions nor for any

future new product offering or services.

R. 170.
Thus, regardless of whether or not there is an obligation on either party to market the
other, if marketing occurs under the Marketing Agreement, then there is a clear
obligation to share revenues consistent with the revenue sharing provisions of the

Marketing Agreement. Ancestry is not permitted to sell subscriptions to OGF’s products

and just keep all the money. If Ancestry sells an OGF product, Ancestry must remit a

-12-

©



portion of the revenue, consistent with the terms of the Marketing Agreement, regardless
of whether there is a duty to market or not.

In its complaint, OGF specifically alleged that “As the Parties have exchanged
subscription and payment information for thousands of customers, OGF has uncovered
information that between 20,000 and 70,000 payments from OneGreatFamily.com
customer subscriptions are missing that are due from Ancestry.” R. 9. The complaint
goes on to state that, “Ancestry breached the Marketing Agreement because, based on
information and belief, it has withheld payments for subscriptions that are due to OGF.
R. 8. This a clear and well pled allegation of breach of contract on the part of Ancestry
that is not dependent upon whether the Marketing Agreement contains within it a duty to
market.

The same is true of OGF’s cause of action for breach of contract for Ancestry’s
failure to permit a meaningful audit as permitted under the contract. The Marketing
Agreement has detailed language regarding each party’s right to conduct an audit of the
other in relation to their marketing activities. R. 174. The Marketing Agreement has a
separate “Audit Rights” section which provides,

OGEF shall have the right to send an employee or other party,
to [Ancestry’s] offices to inspect [Ancestry’s] records to the
extent reasonably necessary and solely for the purpose of
verifying [Ancestry’s] records regarding customer sign-ups,
cancellations, and other information material to the terms of
payment under the Marketing Program.

R. 174.

In its complaint, OGF alleges that “OGF demanded an audit of Ancestry’s records” and

“Ancestry refused to honor OGF’s request and instead offered only to allow OGF to
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inspect some limited financial records that would not have enabled OGF to conduct a
meaningful and actual audit.” R. 9. The complaint goes on to say that, “Ancestry
breached the Marketing Agreement when it refused to comply completely with the terms
of the Audit Rights provision of the Marketing Agreement.” R. 8. Again, this is a clear
and well pled allegation for breach of contract on the part of Ancestry that is not
dependent upon whether the Marketing Agreement contains within it a duty to market.

When Ancestry filed its motion to dismiss the entirety of the complaint on theory
that it had no duty to market under the Marketing Agreement, OGF pointed out in its
opposing memorandum that, “Plaintiffs have information that between 20,000 and 70,000
subscription payments are missing. . . . The facts alleged are sufficient to support a claim
for breach of the Marketing Agreement.” R. 145. As to the audit rights breach, the
opposing memorandum states, “Defendants have failed to comply with the audit
provision of the Marketing Agreement.” R. 145. And after some analysis, further asserts
that, “The Defendants refused to provide access to necessary information that would
allow the Plaintiffs to verify whether or not there were indeed missing subscription
payments. By refusing to provide access to sufficient information to make the audit
meaningful, Defendants breached the Marketing Agreement.” R. 144.

In other words, these two causes of action for breach of contract were squarely
before the trial court on the motion to dismiss. They were clearly stated in the
complaint—they were clearly articulated and briefed in opposition to the motion to
dismiss. In spite of this, the trial court completely ignores the existence of these claims in

ruling on the motion to dismiss. There is no mention of them at all. R. 224. The claims
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were well pled and stand independent of any duty to market under the Marketing
Agreement. Ancestry is not allowed to sell OGF’s products and keep all the money.
Ancestry is not permitted to refuse to supply information regarding all the OGF
subscriptions it has sold when the Marketing Agreement requires such information to be
disclosed through an audit right. These are clear causes of action that were squarely
before the trial court. The trial court never addressed them, and that was legal error.

After the trial court issued its ruling and as Ancestry had presented its proposed
order reflecting the trial court’s ruling, OGF filed an objection to the proposed order
which specifically pointed out to the trial court its error in never addressing these separate
claims. OGF stated,

Not only did Plaintiffs bring a cause of action for breach of
contract on the theory that the Defendants had failed to
appropriately market under the requirements of the Marketing
Agreement, but Plaintiff’s also alleged that Defendants had
breached the contract by failing to render payment to
Plaintiffs for funds already received by Defendants under the
terms of the Marketing Agreement. . . .

The Proposed Order also does not address Plaintiffs’ claim
for breach of contract on the theory that Defendants failed to
allow Plaintiffs access to information in order to allow
Plaintiffs to conduct a meaningful audit under the Marketing
Agreement. . . .

The Court’s Ruling makes no findings as to why either of
these causes of action should be dismissed and the
Defendants’ Proposed Order is likewise silent on these two
causes of action. Nonetheless, both the Ruling and the
Proposed Order dismiss all the causes of action in the
Complaint without specifically addressing these two causes of
action. This is error.

R. 230.
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The trial court overruled this objection with a separate ruling. R. 237. Thus, in
spite of having notice of this error before the entry of a final order, the trial court
determined to proceed anyway and dismissed all the claims of the complaint, including
the claims for failure to make payment under the contract and failure to allow an audit
under the contract. R. 241. In doing so, the trial court committed reversible legal error
and this court should reverse the decision of the trial court.

II. THE MARKETING AGREEMENT UNAMBIGUOUISLY REQUIRES
THE PARTIES TO MARKET EACH OTHER’S SUBSCRIPTION SERVICE.

The trial court erroneously determined that the Marketing Agreement does not
obligate the parties to market each other’s subscription service and improperly dismissed
the complaint. However, the contract is unambiguous in requiring the parties to market
each other’s subscription service, but grants the parties discretion in the manner in which
they conduct their marketing activities. At most, if the contractual language is
ambiguous and capable of more than one plausible meaning, the relevant extrinsic
evidence as presented in the complaint together with all reasonable inferences drawn
therefrom should have been considered by the trial court and the motion to dismiss
should have been denied.

The Marketing Agreement outlines the responsibilities and rights as between the
parties, and references the type of marketing contemplated by reference to an Exhibit ‘A’
entitled “Marketing Program.” R. 175. The Marketing Agreement also provides that
“IThe parties] will use best efforts in the performance of this Agreement.” R. 175.

Within the Marketing Program Exhibit A of the contract, there is a table with different
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sections numbered and titled. R. 172. The following relevant provisions are set forth
under the first table section designated “Marketing” within the Marketing Program
Exhibit A:

Each party shall perform the following activities as the

“Marketing Partner” at their sole cost and expense, and under

their own exclusive control. The Marketing Partner can only

market the other company’s Complementary Products within

the paid area of the Marketing Partner’s website or via email

to previous paying customers.

Promote the other company’s Complementary Products as

defined in Exhibit “B” through the web sites it owns and

other applications.

R. 172.

The phrase “shall perform the following activities” followed by “Promote the
other company’s Complementary Products . . . through the web sites it owns and other
applications” presents an unambiguous contractual obligation on the part of each party to
the contract to market the other’s products. R. 172. This, coupled with the overarching
contractual obligation that each party “will use best efforts in the performance of this
Agreement” makes it hard to conceive that using best efforts in promoting the other on
the web sites each party owns can conceivably include not performing any marketing
activity at all.

Surprisingly, the trial court reached the exact opposite conclusion. The trial court
concluded that the phrase “under their exclusive control” gave such broad discretion to
Ancestry in the activities which it “shall perform” that Ancestry could use that discretion

to not perform any marketing activities at all. Thus, the trial court erroneously concluded

that there was no duty to market. In reaching this conclusion, the trial court ignored and
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did not address the provision that Ancestry was obligated to “Promote the other
company’s Complementary Products . . . through the web sites it owns and other
applications” and determined that the provision that each party was obligated to “use best
efforts in the performance of this Agreement” could include doing nothing at all. R. 220.
This was legal error.

A trial court must first attempt to harmonize all of the
contract’s provisions and all of its terms when determining
whether the plain language of the contract is ambiguous. It is
axiomatic that a contract should be interpreted so as to
harmonize all of its provisions and all of its terms, which
terms should be given effect if it is possible to do so. Thus, to
harmonize the provisions of a contract we examine the entire
contract and all of its parts in relation to each other and give a
reasonable construction of the contract as a whole to
determine the parties’ intent.

Gilmor v. Macey, 2005 UT App 351, § 19, 121 P.3d 57
(internal quotations and citations omitted).

This principle is black letter law in Utah. See also, Wagner v. Clifton, 2002 UT 109, §
16, 62 P.3d 440; LDS Hosp. v. Capitol Life Ins. Co., 765 P.2d 857, 858 (Utah 1988);
Brixen & Christopher Architects v. Elton, 777 P.2d 1039, 1043 (Utah App. 1989).

In this case the trial court ignored the provision stating that Ancestry is obligated
to “Promote the other company’s Complimentary Products . . . through the web sites it
owns and other applications.” There was no discussion on the part of the trial court
regarding how this provision might be harmonized with its conclusion that there was no
duty to market. There was no effort to give this term any legal effect or to even discuss
it. There was no examination of the entire contract and no determination of how this

provision fits in relation to the other provisions of the contract. There was no effort to
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give this provision reasonable construction in the context of the whole of the contract to
determine the parties’ intent. In ignoring and not addressing this provision, the trial court
erred.

The trial court also failed to harmonize the “shall perform” provision and the “best
efforts” provision of the contract. Specifically, rather than harmonizing the “shall
perform” provision, the trial court reasoned that the discretion granted to the parties in
fashioning their marketing activities eviscerated the “shall perform” provision. As the
trial court stated, “This clause turns all exercise of any activities referred to in the
independent clause over to the ‘exclusive control’ of the exercising party, essentially
negating the phrase ‘shall perform.”” R. 221. “[N]egating” a provision of a contract is
not harmonizing it, is not giving that term legal effect, and is not giving reasonable
construction to the whole of the contract. Rather, negating a provision of a contract in
this manner is legal error.

The trial court committed similar error when it also declined to give the “best
efforts” provision any effect. The trial court reasoned that since Ancestry had discretion
in the fashioning of its marketing activities the “best efforts™ clause carried no meaning.
In the words of the trial court, “Thus, under the language of the contract, [Ancestry’s]
best efforts at marketing could include no efforts.” R. 220. This is error. Best efforts

cannot mean no efforts. The parties meant more than ‘nothing’ when they negotiated for

and included a best efforts clause in the Marketing Agreement. Best efforts is defined as,
“Diligent attempts to carry out an obligation. As a standard, a best-efforts obligation is

stronger than a good-faith obligation.” BLACK’S LAW DICTIONARY, p. 123 (Abridged 7th
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Ed., 2000). It’s hard to conceive how diligent attempts to carry out an obligation can
amount to doing nothing at all. It’s hard to conceive how the parties to the contract could
have intended “best efforts” to mean no efforts. The trial court’s decision does exactly
what Gilmor and many other Utah cases prohibit. The trial court has eviscerated rather
than harmonized provisions of the contract. And it had rendered provisions of the
contract meaningless rather than giving effect to all of the contract terms. The trial
court’s decision is legal error.

The sole purpose of the Marketing Agreement was to provide for marketing of
each other’s products and sharing the revenue generated by those marketing efforts.
Rather than harmonizing the provisions to accomplish the purpose of the agreement, the
trial court focused on a small portion of the contract, ignoring the other provisions and
thereby eviscerating the contract’s purpose.

The trial court seems to have committed these legal errors due to its conclusion
that under the “exclusive control” provision of the contract, Ancestry gained unfettered
and unreviewable discretion in the way it might choose to fashion its marketing activities,
to the point that it could choose to not market at all under the Marketing Agreement.
However, as will be discussed at greater length in a separate section below, the granting
of discretion to a party in the manner in which it might perform under a contract comes
with important legal limitations. A party cannot exercise that discretion in a manner that
deprives the other party to the contract from receiving the expected fruits of the contract.
Rather, the party must exercise its discretion in good faith and deal fairly with its

contractual partner. The greater the level of discretion afforded to a contract party, the
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higher and more stringent its duty becomes to exercise that discretion reasonably. See,
Markham v. Bradley, 2007 UT App 379, 173 P.3d 865; Smith v. Grand Canyon
Expedition Co., 2003 UT 57, 9 19, 84 P.3d 1154; Cook Assocs. v. Utah Sch. & Inst. Trust
Lands Admin., 2010 UT App 284, 927, 243 P.3d 888.

At the very most, the trial court’s analysis regarding why it can disregard the “best
efforts,” “Promote the other company’s Complementary Products” and “shall perform”
provisions contained in the contract only present the possibility that there exists alternate
plausible readings of the contractual language and that there exists ambiguity in the
language of the contract. Thus, even under the trial court’s own reasoning, it should have
conducted an in depth analysis and exploration regarding both facial and latent ambiguity
in the contract, considered the extrinsic evidence as presented in the complaint, and
denied the motion to dismiss.

Ambiguity may present itself in two different ways in contracts, namely “(1) facial
ambiguity with regard to the language of the contract and (2) ambiguity with regard to
the intent of the contracting parties.” Hillcrest Inv. Co., LLC v. UDOT, 2015 UT App
140, 9 7, 352 P.3d 128. (internal citations and quotations omitted). “A contractual term is
ambiguous if, looking to the language of the contract alone, it is reasonably capable of
being understood in more than one way such that there are tenable positions on both
sides.” Deep Creek Ranch, LLC v. Utah State Armory Bd., 2008 UT 3, 9 13, 178 P.3d
886; see also, Hillcrest, 2015 UT App 140, § 7; Winegar v. Froerer Corp., 813 P.2d 104,
108 (Utah 1991). “When determining whether a contract is ambiguous, any relevant

evidence must be considered. Otherwise, the determination of ambiguity is inherently
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one-sided, namely, it is based solely on the extrinsic evidence of the judge’s own
linguistic education and experience.” Ward v. Intermountain Farmers Ass'n, 907 P.2d
264, 268 (Utah 1995); see also, Hillcrest, 2015 UT App 140, 9§ 8. “Then, after the trial
court has considered evidence of contrary interpretations, the trial court must ensure that
the interpretations contended for are reasonably supported by the language of the
contract.” Hillcrest, 2015 UT App 140, | 8; see also, Hall v. Hall, 2013 UT App 280,
12,316 P.3d 970.

Thus, the first step is to consider relevant extrinsic evidence to determine whether
the contract is ambiguous. Hillcrest, 2015 UT App 140, § 9. Indeed “Utah no longer
strictly applies the . . . plain meaning rule; rather, that rule is just part of the initial inquiry
to determine whether an ambiguity exists in contract language.” State v. Davis, 2011 UT
App 74, 9 4 fn. 3, 272 P.3d 745 (internal citations and quotations omitted). As a trial
court conducts this initial analysis, “[a]lthough the terms of an instrument may seem clear
to a particular reader--including a judge--this does not rule out the possibility that the
parties chose the language of the agreement to express a different meaning. A judge
should therefore consider any credible evidence offered to show the parties' intention.”
Ward, 907 P.2d at 268. A trial court should, “consider the writing in light of the
surrounding circumstances” rather than embracing a strict rule which would “restrict a
determination of whether ambiguity exists to a judge's determination of the meaning of
the terms of the writing itself.” Jd. (internal citations omitted). The trial court should
conduct “a preliminary consideration of all credible evidence offered to prove the

intention of the parties so that the court can place itself in the same situation in which the
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parties found themselves at the time of contracting.” Id. Evidence of a prior course of
dealing between contracting parties is directly relevant and should be considered by a
trial court which is attempting to make a determination regarding whether the contract is
facially ambiguous. Peterson v. Sunrider Corp., 2002 UT 43, § 23, 48 P.3d 918.

It is important to note that this consideration of extrinsic evidence to ascertain the
intent of the parties and determine whether the contract is facially ambiguous is distinct
and separate from the admission of extrinsic evidence after a determination of ambiguity
has been reached in order to resolve the ambiguity and ultimately interpret the meaning
of the contract. The two analyses are discrete, and although there may be overlap in
evidence, the purpose of the consideration of the extrinsic evidence is wholly distinct. In
other words, relevant, extrinsic evidence of “the facts known to the parties at the time
they entered the [contract] is admissible to assist the court in determining whether the
contract is ambiguous.” Nielsen v. Gold's Gym, 2003 UT 37, § 7, 78 P.3d 600.
Thereafter, if ambiguity is found, extrinsic evidence is also admissible to help ultimately
determine the actual meaning of the contract and resolve the ambiguity. Gilmor, 2005
UT App 351, 9 37.

In the present matter, the trial court did not conduct any such analysis and failed to
consider the allegations contained in the complaint, which it was required to treat as true
in the motion to dismiss. Further, the trial court did not conduct any analysis into
extrinsic evidence of the parties’ prior course of dealing together with their intentions and
expectations at the time of contracting, which might provide insight into whether the

Marketing Agreement is facially ambiguous on the question of whether there is a duty to
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market. Instead, the trial court misread the law and seems to have conflated the
admissibility of extrinsic evidence to ascertain an ambiguity with the admissibility of
extrinsic evidence to resolve an ambiguity. The trial court states, “The Court may only
consider extrinsic evidence of the parties’ intentions when a contract is ambiguous.” R.
222. As shown above, this statement is legally incorrect. The trial court should consider
extrinsic evidence to determine whether the Marketing Agreement is ambiguous. Thus,
even if the trial court’s reading of the meaning of the Marketing Agreement is plausible,
the trial court should then have considered the extrinsic evidence concerning the parties’
intentions and prior course of dealing, to determine if that reading might also conform
with the parties’ intentions and behavior. To do so would require a determination that
there remain questions of fact regarding intent, and a determination that the complaint
states a valid cause of action for breach of contract under that potential meaning of the
contract. The trial court did not do this, and instead committed reversible error.

Indeed, the trial court has done what the case law specifically warns against—it
has substituted its own linguistic education and experience for that of the actual
intentions of the parties. See Ward, 907 P.2d at 268; Hillcrest, 2015 UT App 140, q 7.
The trial court engages in a grammatical and linguistic analysis of what the “exclusive
control” provision means in the context of the sentence in which it appears. R. 221-22.
The trial court discusses the relationship of this provision to the “shall perform” provision
and the “best efforts” provision and concludes that the “exclusive control” provision
“negates” the other two and rules the day. R. 221-22. The error in this analysis, in

addition to what has already been discussed above, is that it consists of the trial court
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engaging in a “one-sided” analysis based solely on “the judge’s own linguistic education
and experience” and without considering the parties own intentions. Id. This is
reversible legal error. This Court should therefore reverse the trial court’s decision to
dismiss OGF’s complaint and remand this case back to the district court.
III. THE IMPLIED COVENANT OF GOOD FAITH AND FAIR DEALING
REQUIRES THAT ANCESTRY CANNOT EXERCISE ANY DISCRETION IT
HAS UNDER THE MARKETING AGREEMENT TO COMPLETELY
DEPRIVE OGF OF THE BENEFITS OF THE MARKETING AGREEMENT.

OGF¥F properly alleged in its complaint that Ancestry’s behavior in relation to the
contract violated the implied covenant of good faith and fair dealing, and the trial court’s
decision to dismiss that claim was legal error.

Under the covenant of good faith and fair dealing, parties to a contract agree “not
to intentionally do anything to injure the other party’s right to receive the benefits of the
contract.” Markham, 2007 UT App 379, § 18. A grant of discretion in the performance
of a contract does not remove the covenant of good faith and fair dealing from the
contract, but instead amplifies the duty. See Smith, 2003 UT 57, § 19 (“[W]here one
party has discretion over another according to the terms of the contract, that party must
act with good faith and fair dealing.”); Cook Assocs., 2010 UT App 284, § 27. Indeed,
“[t]he degree to which a party to a contract may invoke the protections of the covenant
turns on the extent to which the contracting parties have defined their expectations and

imposed limitations on the exercise of discretion through express contract terms.’

Markham, 2007 UT App 379, § 21 (quoting Smith, 2003 UT 57, § 20). When “express
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contract terms” do not limit a party’s exercise of discretion, the covenant of good faith
and fair dealing is paramount. /d.

Courts imply a “reasonableness” limitation to the exercise of contractually
permitted discretion. In Markham, the court supplied an “objective standard of
reasonableness” to a seller’s discretion to cancel a real estate purchase contract if it
disapproved of the buyer’s financial information. Markham, 2007 UT App 379, § 22.
The court noted that without an objective reasonableness standard governing the seller’s
discretion, the seller’s promise to sell the property would be “illusory.” Id. at q 23.
Similarly, in Cook Assoc., a clause in a lease agreement gave the landlord “sole
discretion” to raise rents every five years as the landlord deemed “reasonably necessary.”
Cook Assoc., 2010 UT App 284, 49 18, 27. The court held that because of the explicit
grant of discretion to the landlord, the covenant of good faith and fair dealing served “to
protect the other party from an inappropriate exercise of that discretion.” Id. at 9 27.
Because the contract imposed no “agreed formula” or “express standard,” the landlord
was required to exercise its discretion “reasonably within the contemplation of the
parties” in accordance with their “purpose, intentions, and expectations” when it raised
rent. /d. at 7 28-29. Finally, Utah law is clear that,

An examination of express contract terms alone is insufficient
to determine whether there has been a breach of the implied
covenant of good faith and fair dealing. To comply with his
obligation to perform a contract in good faith, a party’s
actions must be consistent with the agreed common purpose
and the justified expectations of the other party. The purpose,
intentions, and expectations of the parties should be

determined by considering the contract language and the
course of dealings between and conduct of the parties.
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St. Benedict’s Dev. Co. v. St. Benedict’s Hosp., 811 P.2d 194,
200 (Utah 1991)(internal citations omitted, emphasis in
original).

In the instant case, OGF presented a complaint that alleged that Ancestry had
improperly reinterpreted the Marketing Agreement in an unreasonable way. R. 6-7. The
trial court was required to accept those allegations as true for the purposes of the motion
to dismiss. Id. at 196. Specifically, that Ancestry unreasonably decided that the
Marketing Agreement did not contain an obligation to market and had therefore ceased
its marketing activities. Ancestry argued to the trial court that the discretion granted to it
under the marketing agreement was so broad that it was not required to market at all. R.
102-125. In support of this theory, Ancestry relied on a portion of the Marketing
agreement which provides as follows:

Each party shall perform the following activities as the
“Marketing Partner” at their sole cost and expense, and under
their own exclusive control.

R. 172.

The trial court accepted this argument, reasoning that,

Generally, “shall perform” is indeed obligatory language that
imposes a duty upon a party, and would do so in this case
were the sentence to end there. However, in this case, this
sentence includes the dependent clause “at their sole cost and
expense, and under their own exclusive control.” This
dependent clause is a restrictive modifying clause, changing
the entire meaning of the independent clause. This clause
turns all exercise of any activities referred to in the
independent clause over to the “exclusive control” of the
exercising party, essentially negating the phrase “shall
perform.” Because each party maintains exclusive control
over any activities performed under the Marketing
Agreement, each party retains the right to perform any
amount of marketing that the party chooses, including no
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marketing at all. Because Defendants have no afﬁrmative‘
duty to perform any marketing activity under the Marketing
Agreement at all, they cannot be in breach of contract for
performing no marketing activity.

R. 221.

As already discussed above, this ruling and rationale by the trial court is errongous
for a number of reasons.? As it relates to the claim for breach of the covenant of good
faith and fair dealing, the trial court expressly states that Ancestry is permitted to
interpret the contract in a manner which allows Ancestry to strip from OGF the
anticipated fruits of the contract. This result is exactly what the implied covenant of good
faith and fair dealing is designed to prevent.

As set forth above, if Ancestry had discretion in the manner in which it could
market under the Marketing Agreement, as the trial court found, then Ancestry has a duty
to exercise that discretion reasonably. Moreover, without express definitions or
limitations on how the discretion should be exercised, Ancestry’s duty to exercise that
discretion reasonably is even more amplified. Smith, 2003 UT 57, § 20; Markham, 2007
UT App 379, § 21. The trial court’s decision that the Marketing Agreement contains no
duty to market accomplishes the very result that this Court specifically warned against in

Markham. The promised fruits of the contract become “illusory.” 2007 UT App 379,

22. Similar to Cook Assoc., the implied covenant of good faith and fair dealing should

2 Those reasons include the failure to consider extrinsic evidence like the parties’ prior
course of dealing and the intent of the individuals who originally drafted and entered into
the Marketing Agreement to determine if there is latent ambiguity, as well as an express
willingness on the part of the trial court to disregard or eviscerate clear contract terms,
rather than harmonize and give effect to all terms, like finding that the phrase “shall
perform™ has been “negated.”
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serve “to protect the other party from an inappropriate exercise of that discretion.” 2010
UT App 284, § 27. The trial court’s failure to acknowledge that the covenant of good
faith and fair dealing protects OGF, and the trial court’s outright endorsement of
Ancestry’s abuse of the discretion granted to it in the contract, was legal error.

OGF properly articulated a cause of action for breach of the covenant of good faith
and fair dealing by asserting that Ancestry had improperly reinterpreted the contract in an
unreasonable manner which directly deprived OGF of the fruits of the contract and which
deviated from the purpose, intentions, and expectations and was directly contrary to the
parties’ prior course of dealing. R. 6-7; see St. Benedict’s, 811 P.2d at 200. The cause of
action was well pled and, for the purposes of the motion to dismiss, the trial court was
required to accept those facts as true. Id. at 196. The trial court committed error, when,
in the face of these well pled allegations, it found that the benefits OGF expected to
receive under the contract were illusory and that Ancestry had no duty to perform any
marketing at all. The trial court should have permitted OGF to proceed with its claim of
breach of the covenant of good faith and fair dealing when it properly alleged that
Ancestry had breached its duty to exercise its discretion in a manner that was “reasonably
within the contemplation of the parties” and in accordance with their “purpose,
intentions, and expectations.” Cook Assoc. 2010 UT App 284 at | 28-29. Indeed, the
trial court declined to even allow OGF the opportunity to develop evidence on what the
“purpose, intentions, and expectations” of the parties even were. This was legal error and

requires reversal. OGF presented a properly pled claim and should be provided an
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opportunity to prove that claim through appropriate legal process. This Court should
reverse the decision of the trial court.
IV. THE CONTRACT HAS AN EXPRESS PUNITIVE DAMAGES
PROVISION AND OGF PRESENTED A PROPER CAUSE OF ACTION FOR
PUNITIVE DAMAGES.
The trial court dismissed OGF’s cause of action for punitive damages because it
found that “because there is no breach of contract.”® However, if OGF did properly plead
valid causes of action in its complaint, then its claim for punitive damages also survives.

The Marketing Agreement contains the following punitive damages provision,

In no event will a Party be liable to the other for indirect,
incidental, consequential, punitive, special or exemplary

damages . . . unless such breach is as a result of gross
negligence or willful misconduct.
R. 99.

The complaint states,

The combined actions of Ancestry to breach and thwart
performance under the Marketing Agreement and prevent
OGF from receiving the fruits of the contract constitute
willful and malicious conduct because the intentionally
breached the clear and understood language of the contract.

Such actions were taken intentionally, knowingly, and with
conscious disregard for OGF’s rights.
R. 3.

These allegations properly state a cause of action for punitive damages under the

terms of the Marketing Agreement and the trial court recognized such, but dismissed

3 It is also worth noting that on a motion to dismiss, the trial court should not decide
whether a breach of contract occurred, but rather whether or not the complaint states a
valid cause of action for breach of contract under the facts alleged.
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them on the basis of its conclusion to dismiss all other causes of action in the complaint.
R. 219. If this Court reverses the decision of the trial court to dismiss OGF’s breach of
contract claims and breach of the implied covenant of good faith and fair dealing, it must
also reverse the decision of the trial court to dismiss its properly pled cause of action for
contractually allowed punitive damages.
CONCLUSION

For the aforementioned reasons, this Court should hold that the trial court
committed reversible legal error when it failed to address or consider OGF’s causes of
action for breach of contract for failure to make payment and for failure to allow an audit
under the contract. This Court should further hold that the Marketing Agreement
unambiguously contains a duty to market and the triél court’s decision to the contrary
was likewise in error. Also, this Court should determipe that OGF presented a properly
pled claim for breach of the impliéd covenant of good faith and fair dealing in alleging
thai Ancestry acted unreasonably when it decided to engage in no marketing efforts at all
under the Marketing Agreement and reverse the decision of the trial court. Finally, this
Coul;t should reverse the trial court’s decision dismissing OGF’s claim for contractually
permitted punitive damages.

DATED and SIGNED this i% of September, 2015.

JEFFS & JEFFS, P.C.

Robert L. JEffs
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