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STATEMENT OF JURISDICTION

This Court has jurisdiction pursuant to UTAH CODE ANN. § 78A-4-103(2)(j).

STATEMENT OF ISSUE PRESENTED FOR REVIEW

Given that Plaintiff and Appellee ZB, N.A. d/b/a Zions First National Bank
(“Zions”) undisputedly loaned Defendant and Appellant Shayne D. Crapo (“Crapo”)
$250,000, and that Crapo failed to repay that loan, did Zions’ issuance of a mandatory tax
report (Form 1099-C) raise a genuine issue of material fact to preclude judgment in favor
of Zions?

This Court reviews the grant of a summary judgment motion for correctness. Ross
v. Epic Eng’g, PC, 2013 UT App 136, 1 13, 307 P.3d 576. “Although [courts] consider
the facts in the light most favorable to the nonmoving party, to defeat a motion for
summary judgment, any alleged issue of fact must be material.” Overstock.com, Inc. v.
SmartBargains, Inc., 2008 UT 55, § 12, 192 P.3d 858. Moreover, this Court may affirm
the judgment below on any ground apparent from the record. Bailey v. Bayles, 2002 UT
58, 113,52 P.3d 1158.

DETERMINATIVE PROVISIONS

The following statutes, ordinances, rules, or regulations are determinative (in part)

of this appeal:
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1. 26 C.F.R. § 1.6050P-1"

(a) Reporting requirement—(1) In general. . . . [A]ny
applicable entity . . . that discharges an indebtedness of any
person . . . of at least $600 during a calendar year must file an
information return on Form 1099-C with the Internal
Revenue Service. Solely for purposes of the reporting
requirements of section 6050P and this section, a discharge of
indebtedness is deemed to have occurred . . . if and only if
there has occurred an identifiable event described in
paragraph (b)(2) of this section, whether or not an actual
discharge of indebtedness has occurred on or before the date
on which the identifiable event has occurred.

* * %

(2) Identifiable events—(i) In general. An identifiable
event is—

(A) A discharge of indebtedness under title 11 of the
United States Code (bankruptcy);

(B) A cancellation or extinguishment of an
indebtedness that renders a debt unenforceable in a
receivership, foreclosure, or similar proceeding in a federal or
State court . . . ;

(C) A cancellation or extinguishment of an
indebtedness upon the expiration of the statute of limitations
for collection of an indebtedness . . . ;

(D) A cancellation or extinguishment of an
indebtedness pursuant to an election of foreclosure remedies
by a creditor that statutorily extinguishes or bars the creditor’s
right to pursue collection of the indebtedness;

(E) A cancellation or extinguishment of an
indebtedness that renders a debt unenforceable pursuant to a
probate or similar proceeding;

1 A copy of this provision is attached as Addendum 1.
2


https://www.westlaw.com/Document/N3C8FD8200CA311E4BEF0CA9EE5544886/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0

(F) A discharge of indebtedness pursuant to an
agreement between an applicable entity and a debtor to
discharge indebtedness at less than full consideration;

(G) A discharge of indebtedness pursuant to a decision
by the creditor, or the application of a defined policy of the
creditor, to discontinue collection activity and discharge debt;
or

(H) In the case of an entity described in section
6050P(c)(2)(A) through (C), the expiration of the non-
payment testing period, as described in 8§ 1.6050P-

1(0)(2)(iv).

* k* %

(iv) Expiration of non-payment testing period. There is
a rebuttable presumption that an identifiable event under
paragraph (b)(2)(i)(H) of this section has occurred during a
calendar year if a creditor has not received a payment on an
indebtedness at any time during a testing period (as defined in
this paragraph (b)(2)(iv)) ending at the close of the year. The
testing period is a 36—-month period increased by the number
of calendar months during all or part of which the creditor
was precluded from engaging in collection activity by a stay
in bankruptcy or similar bar under state or local law.

STATEMENT OF FACTS

The facts of this case are simple and undisputed. On or about December 29, 2006,
Crapo executed a Home Equity Line Credit Agreement and Disclosure (the “Note”),
under which Crapo agreed to pay all credit advances.? That same day, Crapo drew upon
the full amount of the line of credit, and Zions disbursed to Crapo the $250,000 in loan

proceeds.

?R. at 233. A copy of the Note (R. at 284-292) is included as Addendum 2.
*R. at 235,

3
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The term of the Note was thirty (30) years, with monthly interest payments being
due during the first ten years, and all principal and interest being amortized over the
following twenty years.® In the Note, Crapo expressly agreed that delay in enforcement
would not constitute a waiver of Zions’ right to enforce the Note:

Delay in Enforcement. We may delay or waive the
enforcement of any of our rights under this Agreement
without losing that right or any other right. If we delay or
waive our rights, we may enforce that right at any time in the
future without advance notice. For example, not terminating
your account for non-payment will not be a waiver of our
right to terminate your account in the future if you have not
paid.>

Crapo made payments on the Note sufficient to cover the accruing interest until
September 2010, after which he defaulted.® On or about October 20, 2010, Zions
exercised its right to accelerate the entire balance of the Note.” Crapo subsequently
failed to make any further payments on the Note.® On or about January 6, 2011, Zions
created an internal “Charge Off Request,” in which a Zions representative requested that
Crapo’s loan balance “be charged off due to the lack of collateral and transferred to [the]

Recovery Department for further collection efforts.”® Crapo did not indicate that he ever

received or relied on the Charge Off Request. ™

* Note at 1 (R. at 284; Addendum 2).

> Note at 5 (R. at 288; Addendum 2).

°R. at 235,

"R. at 235,

®R. at 236.

9 R. at 384, 428. While the copy of the document included in the record is illegible, the
relevant language was quoted in the district court’s ruling. Ruling at 10 (R. at 563;
Addendum 5). Additionally, the relevant language is quoted in the Brief of Appellant at

4



By December 31, 2013, Crapo had not made any payments in the preceding 36-
month period.** Accordingly, in January 2014, as mandated by IRS regulations, Zions
issued a Form 1099-C (the “1099-C™) to Crapo.*? The Form 1099-C contains several
boxes of information, one of which is box 6, which requires the issuer to input an
“identifiable event code” explaining the reason for issuance of the form.*® There are
eight different codes available in the form, including several options indicating an actual
discharge and one option indicating a debtor’s failure to make payments.** In the 1099-C
issued to Crapo, Zions indicated “H” in box 6 as the “identifiable event code.”*® The
“Instructions for Debtor” section of the 1099-C explains that option “H” denotes the
“Expiration of nonpayment testing period.”*® The IRS publication entitled Instructions
for Forms 1099-A and 1099-C further explain code “H” as follows: “This event occurs
when the creditor has not received a payment on the debt during the testing period. The

testing period is a 36-month period ending on December 31, plus any time when the

4,1 7. Further, Crapo’s Addendum 2 includes both the illegible copy included in the
record, and a legible copy that was not in the record. Zions stipulates that the legible
copy included as part of Crapo’s Addendum 2 may be considered part of the record on
appeal. Cf. UTAHR. App. P. 11(h) (“If anything material to either party . . . is omitted
from the record by error [or] by accident . . . the parties by stipulation . . . may direct that
the omission or misstatement be corrected.”).

'O R. at 384-385, 402-403.

"'R. at 236.

2 R. at 236. A copy of the 1099-C (R. at 308) is included as Addendum 3.

131099-C (R. at 308; Addendum 3); R. at 236.

41099-C (R. at 308; Addendum 3); R. at 462.

151099-C (R. at 308; Addendum 3); R. at 462.

161099-C (R. at 308; Addendum 3); R. at 236.

5
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creditor was precluded from collection activity by a stay in bankruptcy or similar bar
under state or local law.”*’

Box 4 of the 1099-C is where the creditor indicates a “debt description.”*® Box 4
of the 1099-C issued to Crapo contains the phrase “FORGIVEN DEBT AMT 3 YRS NO
PAYMENT.”* This phrase appears in box 4 of the 1099-C not because of an actual
forgiveness or discharge, but simply as another description of the expiration of the 36-
month testing period without receipt of any payment.?

In issuing the 1099-C, Zions had no intent to waive its claims against Crapo and
did not intend the 1099-C to reflect any agreements or discussions with Crapo.?! Rather,
the 1099-C was issued solely for purposes of complying with applicable tax regulations
and was generated through automatic processes in place to ensure compliance with such
regulations.? Zions has never at any time taken any action to grant an actual release,
forgiveness, or discharge of Crapo’s debt.?* Further, there is no agreement, signed

writing, or other indication in the books and records of Zions reflecting an actual release,

forgiveness, or discharge of Crapo’s debt to Zions.?* As a matter of policy, Zions does

17 See Instructions for Forms 1099-A and 1099-C at 4 (R. at 313). A copy of the
Instructions for Forms 1099-A and 1099-C (R. at 310-315) is included as Addendum 4.
18 1099-C (R. at 308; Addendum 3).

19'1099-C (R. at 308; Addendum 3); R. at 463.

201099-C (R. at 308; Addendum 3); R. at 463.

2l R. at 236, 462.

22 R. at 236, 462.

» R. at 463.

**R. at 463.



not forgive, release, or discharge debts for reasons other than full payment except under
exceptional circumstances, such as where a borrower is discharged in bankruptcy.®
Citing language in the 1099-C, Crapo claims that a Form 1099-C is issued “when
‘an applicable financial entity (a lender) has discharged (cancelled or forgiven) a debt’
owed by the person who receives the form.”?® However, Crapo’s statement
conspicuously omits (without even using an ellipsis) the remainder of the quoted
sentence, which states “. . . or because an identifiable event has occurred that either is or
is deemed to be a discharge of a debt of $600 or more.”*’ As noted above, one of the
eight “identifiable events” that leads to the issuance of a Form 1099-C is the debtor’s
failure to make a payment for 36 months.?® Crapo also incorrectly claims that the 1099-
C provided that “he was ‘required to include the discharged amount in [his] income’ and
that a failure to do so would result in ‘a negligence penalty or other sanction.””?
However, Crapo’s description again misleadingly characterizes the 1099-C, which states:

“If an identifiable event has occurred but the debt has not actually been discharged, then

include any discharged debt in your income in the year that it is actually discharged . . .,”

*R. at 463,

2% Brief of Appellant at 4, { 10.

271099-C (R. at 308; Addendum 3) (emphasis added); R. at 462. Crapo included the
same omission in his summary judgment opposition memorandum (R. at 385, { 7), and
Zions pointed out Crapo’s omission in its reply memorandum (R. at 458).

%8 Instructions for Forms 1099-A and 1099-C at 4 (R. at 313; Addendum 4).

2 Brief of Appellant at 4, ] 12.

7



and that a penalty may be imposed only “if taxable income results from this transaction
and the IRS determines that it has not been reported.”*

In addition to Crapo’s incorrect statements regarding the 1099-C, Crapo also
overstates the facts in the record concerning his reliance on the 1099-C. Contrary to
Crapo’s suggestion, there is no admissible record evidence that he actually reported the
discharged debt, that his tax burden was increased, or that Zions’ tax burden was
decreased.® Crapo’s claim that he reported the discharged income on his 2013 tax return
relies wholly upon his own declaration.® Zions specifically objected to Crapo’s
declaration testimony based upon the fact that Crapo had neither attached a copy of his
2013 tax return nor even produced that return as part of his disclosures, and was thus
precluded from referencing the substance of his 2013 tax return by Utah Rule of
Evidence 1002.%

Ultimately, the district court found no genuine issue of material fact and granted
summary judgment in favor of Zions.** In addressing the 1099-C generally, the district

court explained:

The regulation and the Form are both clear and
unequivocal — the issuance of the 1099-C signifies either an

%0 1099-C (R. at 308; Addendum 3) (emphasis added). Again, Crapo included the same
misleading statement in his opposition memorandum (R. at 385, { 10), and Zions pointed
out the problem in its reply memorandum (R. at 459).

3! Brief of Appellant at 4-5, f 13-17.

32 See Brief of Appellant at 4-5, 1 13, 17; R. at 403.

#R. at 460.

% See Order Granting the Plaintiff’s Motion for Summary Judgment (the “Ruling”) (R. at
554-570). A copy of the Ruling is included as Addendum 5.

8


https://www.westlaw.com/Document/N0C6C09608F8911DBAEB0F162C0EFAF87/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/N0C6C09608F8911DBAEB0F162C0EFAF87/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0

actual discharge or some other identifiable event. It is a
“means of satisfying a reporting obligation to the IRS; it is
not a means of accomplishing an actual discharge of debt.”
The Form does not, in and of itself, effectuate a discharge,
nor does it constitute evidence of a discharge, especially in
this case where the form made clear that the reason for the
issuance of the Form was due to “identifiable Event ‘H’,”
which signified the “expiration of the non-payment testing
period” and not an actual discharge, cancellation or
extinguishment. *

Having concluded that the 1099-C, in itself, did not constitute a discharge or evidence of
a discharge, the district court carefully considered the other evidence raised by Crapo,
including the written-in language in the 1099-C (“FORGIVEN DEBT AMT 3 YRS NO
PAYMENT?), the fact that the debt was charged off, and the alleged delay in
collection.®® The district court also specifically considered and rejected Crapo’s estoppel
defense, holding that Crapo had not raised a genuine issue of fact as to any of the
elements of estoppel.®” The district court subsequently entered its final judgment, and
this appeal followed.

SUMMARY OF ARGUMENTS

The district court properly entered summary judgment in favor of Zions’ on its
claim for breach of contract. There is no dispute that Crapo obtained a loan from Zions
and failed to repay that loan. The district court properly rejected Crapo’s arguments that
the 1099-C evidenced an actual discharge or constituted a basis for estopping Zions from

enforcing the Note. A Form 1099-C is a tax reporting tool that a lender is required to

% Ruling at 6 (R. at 559; Addendum 5) (emphasis in original) (citations omitted).
% Ruling at 7-12 (R. at 560 to 565; Addendum 5).
" Ruling at 13-15 (R. at 566-568; Addendum 5).

9



issue upon the occurrence of an “identifiable event.” Several identifiable events are
based upon an actual discharge of a debt, whether by agreement, bankruptcy, or
otherwise. However, the identifiable event in Crapo’s 1099-C was Crapo’s failure to
make payments for 36 consecutive months (also referred to as the “nonpayment testing
period”), which is not an actual discharge of debt.

Crapo focuses on three facts that he argues should have precluded summary
judgment in favor of Zions. First, Crapo emphasizes that the 1099-C contains the words
“FORGIVEN DEBT AMT.” What Crapo fails to address is that those words are
followed immediately by “3 YRS NO PAYMENT.” Moreover, the 1099-C expressly
identifies expiration of the nonpayment testing period as the reason for issuance. For
those reasons, the 1099-C did not give rise to genuine issues of material fact.

Crapo also argues that Zions’ alleged delay in enforcing the Note raised an issue
of fact to preclude summary judgment. However, Crapo fails to establish that Zions had
a duty to enforce the Note any sooner than it did. Moreover, Crapo expressly agreed in
the Note that a delay in enforcement would not in any way constitute a bar to
enforcement. As such, any delay was neither inconsistent with the enforceability of the
Note nor evidence of an actual discharge.

The third fact on which Crapo focuses is the Charge Off Request. The term
“charge off” is used to describe a bank’s regulatory and accounting obligation to remove
a debt from its balance sheet, typically due to lack of payment or doubt as to the

collectability of the debt. As a result of a charge of, a bank is entitled to a tax deduction

10



claimed on bad debt. If a lender charges off a debt but subsequently recovers the debt,
the recovery must be reported as income. The fact that a debt is charged off has no
impact on a debtor’s obligation to repay the debt. In this case, Zions’ Charge Off
Request expressly indicated that Zions intended to continue pursuing Crapo’s debt.
Moreover, Crapo did not allege that he even received, let alone relied upon the Charge
Off Request. Even if Crapo had relied on the Charge Off Request, there is no question
or ambiguity as to Zions’ intention to continue collection of the loan. For the foregoing
reasons, the Charge Off Request did not constitute a genuine issue of material fact.

On appeal, Crapo has woven these three facts into two legal theories. First, Crapo
argues that Zions was equitably estopped from enforcing the Note because he relied on
Zions’ inconsistent conduct in reporting the loan amount on his 2013 tax return. Second,
Crapo argues that he raised a genuine issue of fact as to whether Zions, in fact,
discharged his liability on the Note.

Crapo’s estoppel defense fails on several grounds. To begin with, Crapo failed to
present evidence to support his estoppel defense. Based on Crapo’s declaration, the only
information on which Crapo relied was the instructions portion of the 1099-C (which told
Crapo to report a discharge only in the event of an actual discharge). There was no
evidence that Crapo relied on the “FORGIVEN DEBT” language, the alleged delay in
collection, or the Charge Off Request. Similarly, Crapo failed to present any admissible
evidence that he actually reported the debt or paid additional taxes, or otherwise suffered

any injury as a result of Zions’ conduct. Crapo certainly did not present any evidence of

11



the amount of additional taxes he purportedly paid. In any event, none of the conduct
cited by Crapo was inconsistent with Zions’ intent to enforce the Note.

The facts raised by Crapo also did not constitute or evidence an actual discharge of
debt. Again, the 1099-C was a required tax document that expressly stated it was issued
due to Crapo’s failure to make payments. The purported delay in enforcing the Note was
immaterial because Crapo expressly agreed that delay was not waiver, and because Zions
otherwise bore no duty to bring an action on the Note any sooner than it did. Finally, the
Charge Off Request was immaterial to an actual discharge because it did not evidence an
intent to discharge Crapo’s debut — to the contrary, it expressly stated Zions’ continued
intent to enforce the Note. Moreover, Crapo has cited no authority to support the claim
that a charge off impacts a debtor’s obligation to pay.

In summary, Crapo received a loan and failed to repay it. Zions’ conduct was
consistent with applicable banking and tax regulations and did not give rise to an actual
discharge of debt. The trial court correctly granted summary judgment in favor of Zions.

ARGUMENT

l. CRAPO DID NOT RAISE A GENUINE ISSUE OF MATERIAL FACT
WITH RESPECT TO AN ESTOPPEL DEFENSE.

Equitable estoppel is an affirmative defense that requires its proponent to prove
three elements:

(i) a statement, admission, act, or failure to act by one party
inconsistent with a claim later asserted; (ii) reasonable action
or inaction by the other party taken or not taken on the basis
of the first party’s statement, admission, act, or failure to act;
and (iii) injury to the second party that would result from

12



allowing the first party to contradict or repudiate such
statement, admission, act, or failure to act.

CECO Corp. v. Concrete Specialists, Inc., 772 P.2d 967, 969-70 (Utah 1989). However,
estoppel is a “disfavored remedy” that should be “applied rarely,” and it is generally
“reserved for instances of wrongdoing by the estopped party.” Salt Lake City Corp. v.
Big Ditch Irrigation Co., 2011 UT 33, 1 40, 258 P.3d 539 (citations omitted); see also
Youngblood v. Auto-Owners Ins. Co., 2007 UT 28, 1 15, 158 P.3d 1088 (“We typically
only apply equitable estoppel to circumstances involving misrepresentations of past or
present fact, along with the other necessary factors.”).

In view of Crapo’s failure to set forth specific, relevant facts to support his claim
of estoppel, as set forth more fully below, the Court should affirm the district court’s
conclusion that Crapo “cannot prove any of these elements [of equitable estoppel].”*
Inasmuch as each one of these elements must be established by Crapo, the Court should
affirm the district court if it finds that Crapo failed to provide relevant, admissible
evidence for any of one of these elements.

A The 1099-C Was Not Evidence of Inconsistent Conduct.

Crapo’s estoppel argument focuses on the various aspects of the 1099-C and the
attendant circumstances. Therefore, it bears emphasis to recognize that a Form 1099-C is

a reporting requirement and not a document intended to alter the legal relationship

between debtors and creditors.

%8 Ruling at 14 (R. at 567; Addendum 5).
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Under IRS regulations, financial institutions must issue a 1099-C when a
“discharge” occurs. 26 C.F.R. 8 1.6050P-1. However, these requirements specifically
limit the effect of a “discharge” by defining that term as follows: “Solely for purposes of
the reporting requirements of section 6050P and this section, a discharge of
indebtedness is deemed to have occurred . . . if and only if there has occurred an
identifiable event described in paragraph (b)(2) of this section, whether or not an actual
discharge of actual indebtedness has occurred . ...” Id. § 1.6050P-1(a) (emphasis
added). And, a covered entity must issue a Form 1099-C “regardless of whether the
debtor is subject to tax on the discharged debt.” Id. § 1.6050P-1(a)(3). An identifiable
event — and consequent obligation to issue a Form 1099-C — arises if a debtor fails to
make a payment for 36 months. 1d. § 1.6050P-1(b)(2)(i)(H).

The IRS itself has stated that it “does not view a Form 1099-C as an admission by
the creditor that it has discharged the debt and can no longer pursue collection.” IRS Info.
2005-0207, 2005 WL 3561135 (Dec. 30, 2005). The IRS has explained that the issuance
a Form 1099—-C satisfies statutory and regulatory requirements, neither of which “prohibit
collection activity after a creditor reports by filing a Form 1099-C.” IRS Info. 2005-
0208, 2005 WL 3561136 (Dec. 30, 2005). And while these opinion letters are not
absolutely binding on courts, they are “entitled to respect.” Skidmore v. Swift & Co., 323
U.S. 134, 140 (1944).

Likewise, the majority of courts to consider the issue have held that a 1099-C does

not constitute an actual discharge and, where summary judgment is concerned, does not
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even raise a genuine issue of material fact that would preclude summary judgment in
favor of the lender. See, e.g., Federal Deposit Ins. Corp. v. Cashion, 720 F.3d 169, 176
(4th Cir. 2013); Ware v. Bank of Am. Corp., 9 F. Supp. 3d 1329, 1340 (N.D. Ga. 2014);
In re Riley, 478 B.R. 736, 744 (Bankr. D.S.C. 2012); Bononi v. Bayer Employees Fed.
Credit Union (In re Zilka), 407 B.R. 684, 689 (Bankr. W.D. Pa. 2009).

Given the nature and purpose of a Form 1099-C, the 1099-C issued to Crapo does
not constitute evidence of inconsistent conduct by Zions, with or without the additional
facts raised by Crapo.

B. Crapo Did Not Present Other Evidence That Zions Acted
Inconsistently.

The first element of equitable estoppel - i.e., that the plaintiff previously
committed an act or omission inconsistent with a later claim — “is met only when the
party sought to be estopped has intentionally or through culpable negligence induced the
other party to change its position by relying on the inconsistent act.” Big Ditch
Irrigation, 2011 UT 33, { 42. On appeal, Crapo argues there were three inconsistent
acts/omissions that raise a genuine issue of fact regarding estoppel: (i) Zions’ purported
delay in enforcing the Note; (ii) the phrase in the 1099-C “FORGIVEN DEBT AMT 3
YRS NO PAYMENT”; and (iii) Zions’ internal Charge Off Request. * However, these
arguments fail because Crapo did not submit evidence that he relied on these actions.

Reliance is an essential element of equitable estoppel, CECO Corp., 772 P.2d at

969-70. Therefore, any allegedly inconsistent acts without reliance cannot support an

% Brief of Appellant at 6.
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estoppel claim. In Crapo’s summary judgment opposition, the only evidence proffered of
reliance was Crapo’s purported reliance on “the instructions in the 1099-C.”“*° Though
Crapo’s opposition memorandum was somewhat vague about the acts on which he
relied,** Crapo’s supporting declaration clearly limited his reliance to “the instructions in
the 1099-C.”* Thus, even to the extent that Crapo argued there were other inconsistent
acts or omissions, such inconsistencies were irrelevant without evidence of reliance. See
UTAH R. Civ. P. 56(c)(1) (noting that factual assertions must be supported by citing to
relevant portions of the record). Having failed to support his summary judgment
opposition with evidence that he relied on anything other than “the instructions in the
1099-C,” Crapo cannot claim on appeal that there were other grounds for estoppel. See
Alliant Techsystems, Inc. v. Salt Lake Bd. of Equalization, 2012 UT 4, § 31, 270 P.3d 441
(“[1In reviewing the material facts on appeal, we are limited to the facts as provided in
the record.”). Cf. Rothey v. Walker Bank & Trust Co., 754 P.2d 1222, 1225 (Utah 1988)

(“Even if the Bank’s silence could be construed as a representation that the Bank was not

YO R. at 403, 1 7 (emphasis added). Despite that this was the only evidence of reliance,
the 1099-C instructions are conspicuously absent from Crapo’s argument regarding
estoppel, and Crapo has apparently abandoned this aspect of his estoppel argument. See
Brief of Appellant at 6-8.

' R. at 385, 1 11 (“As a result, Crapo included the full $250,000.00 value of the Loan as
income in his 2013 tax return.”). The paragraph immediately preceding the phrase “As a
result,” discusses the 1099-C instructions about reporting discharged debts. R. at 385, |
10. Thus, the most plausible textual interpretation of “As a result” is to infer “As a result
of the instructions in the 1099-C . . . ,” which would be consistent with Crapo’s
declaration.

2 R. at 403, 1 7 (“Following the instructions in the 1099-C, I included the full
$250,000.00 value of the loan in my gross income for the tax year 2013.”).
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claiming the fees expended in defending the earlier actions, there is no finding or
evidence to indicate any reliance on such a representation. “).

Even if Crapo had presented evidence of reliance, none of the acts or omissions
argued by Crapo was inconsistent with Zions’ intent to enforce the Note. First, as a
matter of law, Zions’ purported delay in enforcing the Note cannot be the basis of
estoppel because Zions had no legal duty to act before the statute of limitations expired.
See First Inv. Co. v. Andersen, 621 P.2d 683, 687 (Utah 1980) (“[I]n order for silence to
work an estoppel, there must be a legal duty to speak, or there must be something willful
or culpable in the silence which allows another to place himself in an unfavorable
position by reason thereof.” (citation omitted)). In this case, Crapo specifically agreed
that Zions could delay enforcement of the Note without losing the right to enforce the
Note in the future.*® Given this express agreement, the alleged delay was not
inconsistent with Zions’ right to enforce the Note at a later time.

Second, while the cryptic phrase “FORGIVEN DEBT AMT” might, if used in
another context, be interpreted as actual forgiveness, the context it was used in this case
precludes any such construction. The words immediately following “FORGIVEN DEBT
AMT” were “3 YRS NO PAYMENT” — a phrase consistent with the identifiable event
code “H” included on the form, and which was defined by the IRS in Form 1099-C

instructions and pertinent regulations as “Expiration of nonpayment testing period.”** As

®R. at 288
41099-C (R. at 308; Addendum 3); R. at 462.
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recognized by the trial court, the “forgiven debt” language, when viewed in context, does
not evidence actual discharge of a debt, but is “a reference to the testing period in
Identifiable Event Code H.”*

Third, Zions’ internal Charge Off Request is clearly not inconsistent with its intent
to enforce the Note. As Crapo himself acknowledges, the document expressly states that
the loan be “transferred to Recovery Department for further collection efforts” and that
Zions would search for assets to satisfy a judgment.*® Moreover, a “charge off” is a tax
and bank regulatory action that does not constitute or evidence a discharge. Federal tax
code and regulations permit creditors to claim a deduction by charging off bad debts. See
26 U.S.C. 8 166; 26 C.F.R. § 1.166-1. With respect to regulated financial institutions,
federal agencies have promulgated rules mandating that such institutions charge off debt
within certain time frames. See Uniform Retail Credit Classification and Account
Management Policy, 65 Fed. Reg. 36903-01 (June 12, 2000). Accordingly, Utah courts
have recognized that a charge off does not have any legal impact on a debtor’s liability.
See Sell v. MBNA Am. Bank, N.A., 2007 UT App 316, 2007 WL 2793249 (unpublished)
(“The fact that a creditor charges off a debt for tax purposes has no effect on a debtor’s
liability.”). As also recognized in the Sell opinion, a creditor who later recovers a

charged off debt is required to treat the recovery “as new taxable income in the year it is

** Ruling at 9 (R. at 562; Addendum 5).
® R. at 384, 428 (Appellant’s Addendum 2).
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collected.” 1d.; accord, e.g., Hillsboro Nat. Bank v. C.I.R., 460 U.S. 370, 377-79 (1983);
In re Zilka, 407 B.R. at 691.

In short, the inconsistent conduct of which Crapo complains cannot form the basis
for estoppel because Crapo presented no evidence to the trial court that he relied on such
conduct. While Crapo “[f]ollow][ed] the instructions in the 1099-C,” there was no
evidence that he relied on anything other than those instructions. In any event, none of
the conduct identified by Crapo was inconsistent with Zions’ intent to enforce the Note.

C. Crapo Did Not Present Evidence of Reasonable Reliance on an
Inconsistent Act or Omission.

Crapo argues that in reliance on Zions’ purportedly inconsistent acts and
omissions, he “included the full value of the Note in his income for the tax year 2013.”*
However, the only evidence that Crapo presented to support this contention was his own
declaration testimony.“® As Zions pointed out in its reply memorandum,*® unless an
exception applies, an original writing or duplicate is required to prove the content of a
document. UTAH R. EvID. 1002, 1003. Crapo’s testimony about the content of his 2013
tax return is therefore not admissible to prove the contents thereof. While acts

independent of a writing are not subject to the original writing rule, testimony as to what

is reported in a tax return filing necessarily describes the contents of the actual return.

*" Brief of Appellant at 7.

**R. at 385, 403.

*R. at 460. The trial court did not rule on Zions’ objection, but instead found that
Crapo’s purported reliance was unreasonable. R. at 567-568. However, this Court may
affirm the trial court’s judgment based on any grounds apparent from the record. Bailey
v. Bayles, 2002 UT 58, 1 13, 52 P.3d 1158.
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Having failed to produce the actual form on which income is reported, and having failed
to establish any applicable exception, Crapo cannot testify as to what he did or did not
report in his 2013 tax return.

Even if Crapo’s testimony were accepted as admissible evidence, his alleged
reliance was not reasonable as a matter of law. While the question of reasonable reliance
is generally an issue of fact, “there are instances where courts may conclude that as a
matter of law, there was no reasonable reliance.” Gold Standard, Inc. v. Getty Qil Co.,
915 P.2d 1060, 1067 (Utah 1996). In particular, “a party cannot reasonably rely upon
oral statements by the opposing party in light of contrary written information.” Id. at
1068.

In this case, Crapo cannot have reasonably relied on Zions’ conduct in reporting
his debt on his tax return. First, given Crapo’s express agreement that delay did not
constitute waiver, he cannot have reasonably relied on Zions’ forbearance in enforcing
the Note. Even without Crapo’s no-waiver agreement, there was no logical reason for
him to assume he was forgiven merely because Zions waited to commence enforcement
action. Zions had no duty to commence action prior to the expiration of the statute of
limitations, and Crapo cannot have reasonably relied on any purported delay. See RJW
Media, Inc. v. CIT Grp./Consumer Fin., Inc., 2008 UT App 476, { 34, 202 P.3d 291
(“Because CIT had no duty to inform RJW of a possible procedural defect, not only was
it unreasonable for RJW to rely on CIT’s silence, but CIT’s silence cannot be construed

as an inconsistent act sufficient to establish an equitable estoppel claim.”).
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Second, Crapo could not have reasonably relied on the phrase “FORGIVEN
DEBT AMT” in assuming he was required to report the loan amount on his tax return.
These words were immediately followed and clarified by the phrase “3 YRS NO
PAYMENT,” which phrase correlates with the designated “identifiable event.” The
“identifiable event” specified in the 1099-C was the “Expiration of nonpayment testing
period” — an event that does not constitute an actual discharge. Further, the 1099-C
expressly instructed Crapo not to report the debt until he received an actual discharge.*
Therefore, any reliance on Crapo’s part was unreasonable as a matter of law. See Perkins
v. Great-W. Life Assur. Co., 814 P.2d 1125, 1130-31 (Utah Ct. App. 1991) (“With
reasonable diligence, Mrs. Perkins could have easily learned that she was not eligible for
coverage under Great—West’s insurance policy. Given Mrs. Perkins’ failure to learn the
terms of her insurance policy, her reliance thereon was not reasonable.”).

Finally, Crapo could not have reasonably relied on Zions’ Charge Off Request.
Crapo did not even present evidence that he even discovered the Charge Off Request
prior to his tax filing, let alone that he relied on it.>* Even assuming he had discovered
and relied on the document prior to filing his return, nothing in that document even
remotely indicates that Zions intended to discharge Crapo’s debt. To the contrary, it

expressed an unequivocal intent to pursue collection.

%0 1099-C (R. at 308; Addendum 3).
*1 R. at 403, ] 7 (noting that Crapo’s tax filing was in reliance on the 1099-C
instructions).
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In conclusion, Crapo relied solely on the instructions in the 1099-C, not any of the
other acts or omissions he now emphasizes on appeal. Even assuming Crapo had relied
on such acts in reporting the discharged loan amount, Crapo’s reliance was unreasonable.
The 1099-C specifically identified the event code for issuance and instructed Crapo to
report the income only in the event of an actual discharge. In light of this “contrary
written information,” Crapo’s purported reliance was unreasonable as a matter of law.
See Gold Standard, 915 P.2d at 1067.

D. Crapo Did Not Present Evidence of the Fact of His Injury, Let Alone
the Amount.

Crapo argues that because he reported the discharged debt on his tax return, his
taxes increased and he “paid taxes on the full value of the Note.”>* As noted above,
Crapo did not provide his tax return. He also did not provide any details or calculations
regarding the allegedly increased tax burden, and such information would be necessary
for him to prevail on his estoppel claim. In the context of estoppel, Utah courts have held
that generalized allegations of injury are insufficient; a party claiming estoppel must
establish both the fact and amount of injury with some particularity:

A detriment or damage was suffered by the Lessee due to the
mistakes in the statements submitted by the Lessor. The
amount of the damage or detriment is not shown. The
evidence does not indicate how much less the taxes paid the
federal and state government would have been had the true

facts been known. . . . The damage or detriment caused by
the change of position on the part of the Lessee is speculative.

>2 Brief of Appellant at 9.
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I.X.L. Stores Co. v. Success Markets, 97 P.2d 577, 580-81 (1939); accord Whitaker v.
Utah State Ret. Bd., 2008 UT App 282, 1 28, 191 P.3d 814 (“Had he done so, he says, he
could have earned an additional $3000 per year working as an appraiser. This
unsubstantiated allegation, however, is insufficient to establish estoppel.”). Having failed
to establish “how much less the taxes paid the federal and state government would have
been had the true facts been known,” Crapo failed to establish a genuine issue of fact
concerning injury resulting from his reliance.

Moreover, estoppel requires injury that directly results from reliance. Big Ditch
Irrig. Co., 2011 UT 33, 1 41. Therefore, the party claiming estoppel can obtain relief
only to the extent of that reliance. See Bolitho v. East, 143 P. 584, 587 (Utah 1914) (“[I]f
she was guilty of any conduct which would have created an estoppel against her
respecting her claim to the horses in question, such an estoppel could not have been
enforced except to the extent of the rent due under the lease, to wit, $291.87, and accrued
interest, if any, and not for $943.32 as was done in this action.”).>® In other words, Zions
could only be estopped from collecting the amount of additional tax liability imposed on
Crapo, but the rest of the debt would still be enforceable. While Utah has not decided
any cases in the particular context of a 1099-C, the Fifth Circuit has explained this

principle as follows:

>3 While Bolitho was decided more than 100 years ago, it was never overruled.
Moreover, more recent courts to address the issue have held that equitable estoppel
applies only to the extent of the claimant’s reliance. See, e.g., Ogar v. City of Haines, 51
P.3d 333, 335 (Alaska 2002).
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Appellant at oral argument advised that it had no objection to
awarding Dennis Ratliff, John Ratliff, and Truman Smith a
credit on their liability on the August 1990 judgment to the
extent of the federal income taxes they paid in reliance on the
1099As . . . and we thus hold those three appellees are
entitled to such a credit. Because this is the extent of the
detriment shown to be suffered by each of these three, none is
entitled to any further relief or to complete cancellation of the
indebtedness.

Long v. Turner, 134 F.3d 312, 319 (5th Cir. 1998).

Here, Crapo failed to provide admissible evidence of the fact, let alone the
amount, of his additional tax burden. Even accepting Crapo’s allegation that he in fact
reported the cancelled debt, he still failed to set forth any admissible evidence that he, in
fact, suffered an injury as a result of reporting that debt. His declaration includes the
bald, conclusory statement that his “tax burden increased for that year.”>* However, as in
I.X.L. Stores, Crapo failed to submit any evidence of what that “burden” was. He failed
to set forth both the amount of tax he actually paid (if any) and the amount that he would
have paid but for reporting the discharged debt (if any).

Finally, even assuming that Crapo had paid additional taxes as a result of his
alleged reliance on the 1099-C, there is a three-year deadline to claim an overpayment.
See 26 U.S.C. 8 6511. The earliest Crapo could have filed a return would have been
early 2013. Zions commenced a lawsuit against Crapo in September 2014. To the extent

that Crapo reasonably believed he had received an actual discharge, he was clearly

*R.at40398.
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disabused of that notion when Zions brought suit. Crapo has presented no reasons why
he could not have amended his 2013 tax return(s) to exclude the reported loan amount.

In short, Crapo did not raise a genuine issue of material fact as to whether he had
suffered an injury as a result of his reliance on Zions’ conduct.
1. CRAPO DID NOT RAISE A GENUINE ISSUE OF MATERIAL FACT

WITH RESPECT TO WHETHER ZIONS ACTUALLY EFFECTED A
DISCHARGE OF CRAPO’S OBLIGATIONS UNDER THE NOTE.

Independent of estoppel, Crapo suggests that he presented evidence sufficient to
raise a question of whether Zions had, in fact, discharged his debt. Crapo suggests that
the trial court’s judgment rested solely upon Cashion, without accounting for the
additional “contextual clues” raised by Crapo. Contrary to Crapo’s suggestion, the trial
court expressly addressed each fact raised by Crapo and included an entire section in its
Ruling entitled “Analysis of Other Evidence to Determine Whether a Discharge
Occurred.”*® In any event, none of the evidence presented by Crapo indicated that an
actual discharge had occurred.

Generally, any evidence that Crapo presented was irrelevant to the issue of actual
discharge because Utah law requires that a discharge of a loan (by a financial institution)
be evidenced by a signed agreement. Under the statute of frauds, “every credit
agreement” is “void unless the agreement, or some note or memorandum of the
agreement, is in writing, signed by the party to be charged with the agreement.” UTAH

CODE ANN. 8§ 25-5-4(1)(4). The term “credit agreement” includes an agreement to

>® Ruling at 7-12 (R. at 560-565; Addendum 5).
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modify an existing debt. Id. 8 25-5-4(2)(a)(i)(A). Without a signed agreement, any other
evidence was insufficient as a matter of law to raise a genuine issue of fact regarding an
actual discharge. The 1099-C does not constitute an “agreement,” as it lacks any
promises or definite terms. See Prince, Yeates & Geldzahler v. Young, 2004 UT 26, { 16,
94 P.3d 179 (“[A] contract cannot exist without a meeting of the minds on the central
features of the agreement. . . . which must be spelled out, either expressly or impliedly,
with sufficient definiteness to be enforced.” (internal quotation marks and citations
omitted)); see also RESTATEMENT (SECOND) OF CONTRACTS § 131 (1981) (explaining
that to satisfy the statute of frauds, a writing must “state[] with reasonable certainty the
essential terms of the unperformed promises in the contract”).

Citing Coulter & Smith Ltd. v. Russell, 1999 UT App 55, 115 n.2, 976 P.2d 1218,
Crapo argued in the district court that “a writing may be sufficient even though it is
cryptic, abbreviated, and incomplete.”>® However, Crapo conspicuously omitted the fact
that the cited language was preceded and qualified by the following clause: “With ample
explanation and corroboration to be found in undoubted surrounding circumstances or
even in accompanying oral testimony . ...” In other words, a cryptic writing may be
sufficient, but only where it is accompanied by corroborating evidence and explanation.
In this case, Crapo did not even attempt to establish that he had, in fact, reached an
agreement with Zions to discharge his debt. The 1099-C itself stated no unperformed

promises or even past consideration given in exchange for the discharge. Further, it

% R. at514.
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expressly identified its reason for issuance as expiration of the non-payment testing
period. The 1099-C was not a “note or memorandum of [an] agreement,” but was a
report that was required by law due to Crapo’s failure to make payments for 36
consecutive months.

Crapo also cited Franklin Credit Mgmt. Corp. v. Nicholas, 812 A.2d 51, 61 (Conn.
Ct. App. 2002), for the proposition that the 1099-C was a sufficient writing.>’ However,
that case addressed only whether a Form 1099-C is a signed writing and did not address
the sufficiency of its terms. See id. at 60 (“In the case before this court, the plaintiff does
not deny that the form 1099-C was sent to the defendant. It claims, however, that the
defendant has not proved that form 1099-C was a signed writing.”).

Even if the 1099-C satisfied the statute of frauds, the other “contextual clues” cited
by Crapo did not raise a genuine issue of material fact. First, the words “FORGIVEN
DEBT” were followed by the phrase “3 YRS NO PAYMENT,” and further put into
context with the identified event code “H”, which is expiration of the non-payment
testing period. Additionally, Zions submitted unrebutted testimony that the “forgiven
debt” language was used “not because of an actual forgiveness or discharge, but simply
as another description of the 36-month testing period without receiving a payment.”®
Second, the internal Charge Off Request in no way evidenced a discharge. It expressly

evidenced the fact that Zions intended to collect the debt; part of the request was for the

" R. at 515.
% R. at 477, 5.

27


https://www.westlaw.com/Document/I47b400f132ec11d986b0aa9c82c164c0/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_162_61
https://www.westlaw.com/Document/I47b400f132ec11d986b0aa9c82c164c0/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_162_61
https://www.westlaw.com/Document/I47b400f132ec11d986b0aa9c82c164c0/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_162_60

debt to be transferred to “Recovery Department for further collection efforts.”*® Finally,
the alleged shifting of tax burdens does not evidence an actual discharge. Again, the
reason the 1099-C was issued was expressly identified as an event other than an actual
discharge. Moreover, Zions is entitled to write off bad debt independent of whether it
issues a Form 1099-C. See 26 U.S.C. § 166; 26 C.F.R. 8 1.166-1. In any event, Crapo
failed to present competent evidence of shifting tax burdens.

In sum, the 1099-C, even in light of other facts identified by Crapo, did not
evidence an actual discharge and did not preclude summary judgment in favor of Zions.

REQUEST FOR ATTORNEYS’ FEES ON APPEAL

Pursuant to Rule 24(a)(9) of the Utah Rules of Appellate Procedure, Zions
requests an award of attorneys’ fees and costs incurred on appeal. The basis for this
request is the Note that is the subject of this action, and on which the district court relied
in awarding fees and costs.®® Further, because it was “entitled to attorney fees in the trial
court, [Zions] may also recover [its] reasonable fees incurred on appeal.” Hahnel v.

Duchesne Land, LC, 2013 UT App 150, § 22, 305 P.3d 208.

¥ R. at 428 (Appellant’s Addendum 2).
% See Note at 5 (R. at 288); R. at 610-611.
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CONCLUSION

Crapo failed to raise a genuine issue of material fact. The undisputed evidence
demonstrated that Crapo received the 1099-C due to his failure to make payments for 36
months. Zions’ conduct was not inconsistent with this fact and did not evidence an actual
discharge. The judgment of the district court should be affirmed in all respects.

RESPECTFULLY SUBMITTED this 23rd day of September, 2016

BENNETT TUELLER JOHNSON & DEERE
By: _/s/ Joshua L. Lee
James K. Tracy

Joshua L. Lee
Attorneys for Plaintiff/Appellee
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ADDENDA
26 C.F.R. § 1.6050P-1
Note
1099-C
Instructions for Forms 1099-A and 1099-C

Ruling



Addendum No. 1

(26 C.F.R. § 1.6050P-1)



8§ 1.6050P-1 Information reporting for discharges of..., 26 C.F.R. § 1.6050P-1

[Code of Federal Regulations
[Title 26. Internal Revenue
[Chapter 1. Internal Revenue Service, Department of the Treasury
[Subchapter A. Income Tax
[Part 1. Income Taxes (Refs & Annos)
[Procedure and Administration
[Information and Returns
[Returns and Records (Refs & Annos)
[Information Returns

26 C.F.R. § 1.6050P-1, Treas. Reg. § 1.6050P-1
8 1.6050P—1 Information reporting for discharges of indebtedness by certain entities.

Effective: July 15, 2014

Currentness

(a) Reporting requirement—(1) In general. Except as provided in paragraph (d) of this section, any applicable entity (as
defined in section 6050P(c)(1)) that discharges an indebtedness of any person (within the meaning of section 7701(a)(1)) of
at least $600 during a calendar year must file an information return on Form 1099-C with the Internal Revenue Service.
Solely for purposes of the reporting requirements of section 6050P and this section, a discharge of indebtedness is deemed to
have occurred, except as provided in paragraph (b)(3) of this section, if and only if there has occurred an identifiable event
described in paragraph (b)(2) of this section, whether or not an actual discharge of indebtedness has occurred on or before the
date on which the identifiable event has occurred. The return must include the following information—

(i) The name, address, and taxpayer identification number (TIN), as defined in section 7701(a)(41), of each person for
which there was an identifiable event during the calendar year;

(ii) The date on which the identifiable event occurred, as described in paragraph (b) of this section;

(iii) The amount of indebtedness discharged, as described in paragraph (c) of this section;

(iv) An indication whether the identifiable event was a discharge of indebtedness in a bankruptcy, if known; and

(v) Any other information required by Form 1099-C or its instructions, or current revenue procedures.
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8§ 1.6050P-1 Information reporting for discharges of..., 26 C.F.R. § 1.6050P-1

(2) No aggregation. For purposes of reporting under this section, multiple discharges of indebtedness of less than $600
are not required to be aggregated unless such separate discharges are pursuant to a plan to evade the reporting
requirements of this section.

(3) Amounts not includible in income. Except as otherwise provided in this section, discharged indebtedness must be
reported regardless of whether the debtor is subject to tax on the discharged debt under sections 61 and 108 or otherwise
by applicable law.

(4) Time and place for reporting—(i) In general. Except as provided in paragraph (a)(4)(ii) of this section, returns
required by this section must be filed with the Internal Revenue Service office designated in the instructions for Form
1099-C on or before February 28 (March 31 if filed electronically) of the year following the calendar year in which the
identifiable event occurs.

(ii) Indebtedness discharged in bankruptcy. Indebtedness discharged in bankruptcy that is required to be reported
under this section must be reported for the later of the calendar year in which the amount of discharged indebtedness
first becomes ascertainable, or the calendar year in which the identifiable event occurs.

(b) Date of discharge—(1) In general. Solely for purposes of this section, except as provided in paragraph (b)(3) of this
section, indebtedness is discharged on the date of the occurrence of an identifiable event specified in paragraph (b)(2) of this
section.

(2) Identifiable events—(i) In general. An identifiable event is—

(A) A discharge of indebtedness under title 11 of the United States Code (bankruptcy);

(B) A cancellation or extinguishment of an indebtedness that renders a debt unenforceable in a receivership,
foreclosure, or similar proceeding in a federal or State court, as described in section 368(a)(3)(A)(ii) (other than a
discharge described in paragraph (b)(2)(i)(A) of this section);

(C) A cancellation or extinguishment of an indebtedness upon the expiration of the statute of limitations for
collection of an indebtedness, subject to the limitations described in paragraph (b)(2)(ii) of this section, or upon the
expiration of a statutory period for filing a claim or commencing a deficiency judgment proceeding;

(D) A cancellation or extinguishment of an indebtedness pursuant to an election of foreclosure remedies by a
creditor that statutorily extinguishes or bars the creditor’s right to pursue collection of the indebtedness;
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(E) A cancellation or extinguishment of an indebtedness that renders a debt unenforceable pursuant to a probate or
similar proceeding;

(F) A discharge of indebtedness pursuant to an agreement between an applicable entity and a debtor to discharge
indebtedness at less than full consideration;

(G) A discharge of indebtedness pursuant to a decision by the creditor, or the application of a defined policy of the
creditor, to discontinue collection activity and discharge debt; or

(H) In the case of an entity described in section 6050P(c)(2)(A) through (C), the expiration of the non-payment
testing period, as described in 8 1.6050P-1(b)(2)(iv).

(ii) Statute of limitations. In the case of an expiration of the statute of limitations for collection of an indebtedness, an
identifiable event occurs under paragraph (b)(2)(i)(C) of this section only if, and at such time as, a debtor’s affirmative
statute of limitations defense is upheld in a final judgment or decision of a judicial proceeding, and the period for
appealing the judgment or decision has expired.

(iii) Decision to discontinue collection activity; creditor’s defined policy. For purposes of the identifiable event
described in paragraph (b)(2)(i)(G) of this section, a creditor’s defined policy includes both a written policy of the
creditor and the creditor’s established business practice. Thus, for example, a creditor’s established practice to
discontinue collection activity and abandon debts upon expiration of a particular non-payment period is considered a
defined policy for purposes of paragraph (b)(2)(i)(G) of this section.

(iv) Expiration of non-payment testing period. There is a rebuttable presumption that an identifiable event under
paragraph (b)(2)(i)(H) of this section has occurred during a calendar year if a creditor has not received a payment on an
indebtedness at any time during a testing period (as defined in this paragraph (b)(2)(iv)) ending at the close of the year.
The testing period is a 36—month period increased by the number of calendar months during all or part of which the
creditor was precluded from engaging in collection activity by a stay in bankruptcy or similar bar under state or local
law. The presumption that an identifiable event has occurred may be rebutted by the creditor if the creditor (or a
third-party collection agency on behalf of the creditor) has engaged in significant, bona fide collection activity at any
time during the 12—-month period ending at the close of the calendar year, or if facts and circumstances existing as of
January 31 of the calendar year following expiration of the 36—-month period indicate that the indebtedness has not been
discharged. For purposes of this paragraph (b)(2)(iv)—

(A) Significant, bona fide collection activity does not include merely nominal or ministerial collection action, such
as an automated mailing;
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(B) Facts and circumstances indicating that an indebtedness has not been discharged include the existence of a lien
relating to the indebtedness against the debtor (to the extent of the value of the security), or the sale or packaging
for sale of the indebtedness by the creditor; and

(C) In no event will an identifiable event described in paragraph (b)(2)(i)(H) of this section occur prior to
December 31, 1997.

(v) Special rule for certain entities required to file in a year prior to 2008. In the case of an entity described in
section 6050P(c)(1)(A) or (c)(2)(D) required to file an information return in a tax year prior to 2008 due to an
identifiable event described in paragraph (b)(2)(i)(H) of this section, and who failed to so file, the date of discharge is
the first event, if any, described in paragraphs (b)(2)(i)(A) through (G) of this section that occurs after 2007.

(3) Permitted reporting. If a discharge of indebtedness occurs before the date on which an identifiable event occurs,
the discharge may, at the creditor’s discretion, be reported under this section.

(c) Indebtedness. For purposes of this section and § 1.6050P-2, indebtedness means any amount owed to an applicable
entity, including stated principal, fees, stated interest, penalties, administrative costs and fines. The amount of indebtedness
discharged may represent all, or only a part, of the total amount owed to the applicable entity.

(d) Exceptions from reporting requirement—(1) Certain bankruptcy discharges—(i) In general. Reporting is required
under this section in the case of a discharge of indebtedness in bankruptcy only if the creditor knows from information
included in the reporting entity’s books and records pertaining to the indebtedness that the debt was incurred for business or
investment purposes as defined in paragraph (d)(1)(ii) of this section.

(ii) Business or investment debt. Indebtedness is considered incurred for business purposes if it is incurred in
connection with the conduct of any trade or business other than the trade or business of performing services as an
employee. Indebtedness is considered incurred for investment purposes if it is incurred to purchase property held for
investment, as defined in section 163(d)(5).

(2) Interest. The discharge of an amount of indebtedness that is interest is not required to be reported under this section.

(3) Non-principal amounts in lending transactions. In the case of a lending transaction, the discharge of an amount
other than stated principal is not required to be reported under this section. For this purpose, a lending transaction is any
transaction in which a lender loans money to, or makes advances on behalf of, a borrower (including revolving credits
and lines of credit).
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(4) Indebtedness of foreign debtors held by foreign branches of U.S. financial institutions—(i) Reporting
requirements. [Reserved]

(i) Definition. An indebtedness held by a foreign branch of a U.S. financial institution is described in this paragraph
(d)(4) only if—

(A) The financial institution is engaged through a branch or office in the active conduct of a banking or similar
business outside the United States;

(B) The branch or office is a permanent place of business that is regularly maintained, occupied, and used to carry
on a banking or similar financial business;

(C) The business is conducted by at least one employee of the branch or office who is regularly in attendance at
such place of business during normal working hours;

(D) The indebtedness is extended outside of the United States by the branch or office in connection with that trade
or business; and

(E) The financial institution does not know or have reason to know that the debtor is a United States person.

(5) Acquisition of indebtedness by related party. No reporting is required under this section in the case of a deemed
discharge of indebtedness under section 108(e)(4) (relating to the acquisition of an indebtedness by a person related to
the debtor), unless the disposition of the indebtedness by the creditor was made with a view to avoiding the reporting
requirements of this section.

(6) Releases. The release of a co-obligor is not required to be reported under this section if the remaining debtors remain
liable for the full amount of any unpaid indebtedness.

(7) Guarantors and sureties. Solely for purposes of the reporting requirements of this section, a guarantor is not a
debtor. Thus, in the case of guaranteed indebtedness, reporting under this section is not required with respect to a
guarantor, whether or not there has been a default and demand for payment made upon the guarantor.

(e) Additional rules—(1) Multiple debtors—(i) In general. In the case of indebtedness of $10,000 or more incurred on or
after January 1, 1995, that involves more than one debtor, a reporting entity is subject to the requirements of paragraph (a) of
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this section for each debtor discharged from such indebtedness. In the case of indebtedness incurred prior to January 1, 1995,
and indebtedness of less than $10,000 incurred on or after January 1, 1995, involving multiple debtors, reporting under this
section is required only with respect to the primary (or first-named) debtor. Additionally, only one return of information is
required under this section if the reporting entity knows, or has reason to know, that co-obligors were husband and wife
living at the same address when an indebtedness was incurred, and does not know or have reason to know that such
circumstances have changed at the date of a discharge of the indebtedness. This paragraph (e)(1) applies to discharges of
indebtedness after December 31, 1994.

(i) Amount to be reported. In the case of multiple debtors jointly and severally liable on an indebtedness, the amount
of discharged indebtedness required to be reported under this section with respect to each debtor is the total amount of
indebtedness discharged. For this purpose, multiple debtors are presumed to be jointly and severally liable on an
indebtedness in the absence of clear and convincing evidence to the contrary.

(2) Multiple creditors—(i) In general. Except as otherwise provided in this paragraph (e)(2), if indebtedness is owned
(or treated as owned for federal income tax purposes) by more than one creditor, each creditor that is an applicable entity
must comply with the reporting requirements of this section with respect to any discharge of indebtedness of $600 or
more allocable to such creditor. A creditor will be considered to have complied with the requirements of this section if a
lead bank, fund administrator, or other designee of the creditor complies on its behalf in any reasonable manner, such as
by filing a single return reporting the aggregate amount of indebtedness discharged, or by filing a return with respect to
the portion of the discharged indebtedness allocable to the creditor. For purposes of this paragraph (e)(2)(i), any
reasonable method may be used to determine the portion of discharged indebtedness allocable to each creditor.

(ii) Partnerships. For purposes of paragraph (e)(2)(i) of this section, indebtedness owned by a partnership is treated as
owned by the partners.

(iii) Pass-through securitized indebtedness arrangement—(A) Reporting requirements. [Reserved]

(B) Definition. For purposes of this paragraph (e)(2)(iii), a pass-through securitized indebtedness arrangement is
any arrangement whereby one or more debt obligations are pooled and held for twenty or more persons whose
interests in the debt obligations are undivided co-ownership interests that are freely transferrable. Co-ownership
interests that are actively traded personal property (as defined in § 1.1092(d)-1) are presumed to be freely
transferrable and held by twenty or more persons.

(iv) REMICs. [Reserved]

(v) No double reporting. If multiple creditors are considered to hold interests in an indebtedness for purposes of this
paragraph (e)(2) by virtue of holding ownership interests in an entity, and the entity is required to report a discharge of
that indebtedness under paragraph (e)(5) of this section, then the multiple creditors are not required to report the
discharge of indebtedness.
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(3) Coordination with reporting under section 6050J. If, in the same calendar year, a discharge of indebtedness
reportable under section 6050P occurs in connection with a transaction also reportable under section 6050J (relating to
foreclosures and abandonments of secured property), an applicable entity need not file both a Form 1099-A and a Form
1099-C with respect to the same debtor. The filing requirements of section 6050J will be satisfied with respect to a
borrower if, in lieu of filing Form 1099-A, a Form 1099-C is filed in accordance with the instructions for the filing of
that form. This paragraph (e)(3) applies to discharges of indebtedness after December 31, 1994.

(4) Direct or indirect subsidiary. For purposes of section 6050P(c)(2)(C), the term direct or indirect subsidiary means
a corporation in a chain of corporations beginning with an entity described in section 6050P(c)(2)(A), if at least 50
percent of the total combined voting power of all classes of stock entitled to vote, or at least 50 percent of the total value
of all classes of stock, of such corporation is directly owned by the entity described in section 6050P(c)(2)(A), or by one
or more other corporations in the chain.

(5) Entity formed or availed of to hold indebtedness. Notwithstanding § 1.6050P-2(b)(3), if an entity (the transferee
entity) is formed or availed of by an applicable entity (within the meaning of section 6050P(c)(1)) for the principal
purpose of holding indebtedness acquired (including originated) by the applicable entity, then, for purposes of section
6050P(c)(2)(D), the transferee entity has a significant trade or business of lending money.

(6) Use of magnetic media. Any return required under this section must be filed on magnetic media to the extent
required by section 6011(e) and the regulations thereunder. A failure to file on magnetic media when required
constitutes a failure to file an information return under section 6721. Any person not required by section 6011(e) to file
returns on magnetic media may request permission to do so under applicable regulations and revenue procedures.

(7) TIN solicitation requirement—(i) In general. For purposes of reporting under this section, a reasonable effort must
be made to obtain the correct name/taxpayer identification number (TIN) combination of a person whose indebtedness is
discharged. A TIN obtained at the time an indebtedness is incurred satisfies the requirement of this section, unless the
entity required to file knows that such TIN is incorrect. If the TIN is not obtained prior to the occurrence of an
identifiable event, it must be requested of the debtor for purposes of satisfying the requirement of this paragraph (e)(7).

(i) Manner of soliciting TIN. Solicitations made in the manner described in § 301.6724-1(e)(1)(i) and (2) of this
chapter will be deemed to have satisfied the reasonable effort requirement set forth in paragraph (e)(7)(i) of this section.
A TIN solicitation made after the occurrence of an identifiable event must clearly notify the debtor that the Internal
Revenue Service requires the debtor to furnish its TIN, and that failure to furnish such TIN may subject the debtor to a
$50 penalty imposed by the Internal Revenue Service. A TIN provided under this section is not required to be certified
under penalties of perjury.

(8) Recordkeeping requirements. Any applicable entity required to file a return with the Internal Revenue Service
under this section must also retain a copy of the return, or have the ability to reconstruct the data required to be included
on the return under paragraph (a)(1) of this section, for at least four years from the date such return is required to be filed
under paragraph (2)(4) of this section.
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(9) No multiple reporting. If discharged indebtedness is reported under this section, no further reporting under this
section is required for the amount so reported, notwithstanding that a subsequent identifiable event occurs with respect
to the same amount. Further, no additional reporting or Form 1099-C correction is required if a creditor receives a
payment of all or a portion of a discharged indebtedness reported under this section for a prior calendar year.

(f) Requirement to furnish statement—(1) In general. Any applicable entity required to file a return under this section
must furnish to each person whose name is shown on such return a written statement that includes the following
information—

(i) The information required by paragraph (a)(1) of this section. An IRS truncated taxpayer identifying number (TTIN)
may be used as the TIN of the person for whom there was an identifiable event in lieu of the identifying number
appearing on the information return filed with the Internal Revenue Service. For provisions relating to the use of TTINs,
see § 301.6109-4 of this chapter (Procedure and Administration Regulations);

(ii) The name, address, and TIN of the applicable entity required to file a return under paragraph (2) of this section;

(iii) A legend identifying the statement as important tax information that is being furnished to the Internal Revenue
Service; and

(iv) Any other information required by Form 1099-C or its instructions, or current revenue procedures.

(2) Furnishing copy of Form 1099-C. The requirement to provide a statement to the debtor will be satisfied if the
applicable entity furnishes copy B of the Form 1099-C or a substitute statement that complies with the requirements of
the current revenue procedure for substitute Forms 1099.

(3) Time and place for furnishing statement. The statement required by this paragraph (f) must be furnished to the
debtor on or before January 31 of the year following the calendar year in which the identifiable event occurs. The
statement will be considered furnished to the debtor if it is mailed to the debtor’s last known address.

(9) Penalties. For penalties for failure to comply with the requirements of this section, see sections 6721 through 6724.

(h) Effective/applicability date. This section applies to discharges of indebtedness after December 31, 2013. For discharges
of indebtedness before January 1, 2014, § 1.6050P-1 (as contained in 26 CFR part 1, revised April 2013) shall apply.


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000547&cite=26CFRS301.6109-4&originatingDoc=N3C8FD8200CA311E4BEF0CA9EE5544886&refType=VP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=26USCAS6721&originatingDoc=N3C8FD8200CA311E4BEF0CA9EE5544886&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=26USCAS6724&originatingDoc=N3C8FD8200CA311E4BEF0CA9EE5544886&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

§ 1.6050P-1 Information reporting for discharges of..., 26 C.F.R. § 1.6050P-1

Credits

[T.D. 8654, 61 FR 268, Jan. 4, 1996; T.D. 8895, 65 FR 50408, Aug. 18, 2000; T.D. 9160, 69 FR 62186, Oct. 25, 2004; T.D.
9430, 73 FR 66540, Nov. 10, 2008; T.D. 9461, 74 FR 47728, Sept. 17, 2009; T.D. 9675, 79 FR 41131, July 15, 2014]

SOURCE: Sections 1.6001-1 to 1.6091-4 contained in T.D. 6500, 25 FR 12108, Nov. 26, 1960; T.D. 6500, 25 FR 11402,
Nov. 26, 1960; 25 FR 14021, Dec. 21, 1960, unless otherwise noted.

Notes of Decisions (14)

Current through September 15, 2016; 81 FR 63661

End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.



http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996480167&pubNum=0003099&originatingDoc=N3C8FD8200CA311E4BEF0CA9EE5544886&refType=CA&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=l&pubNum=0001037&cite=UUID(ICE466A8031D411DA8794AB47DD0CABB0)&originatingDoc=N3C8FD8200CA311E4BEF0CA9EE5544886&refType=CP&fi=co_pp_sp_1037_268&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_1037_268
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000721503&pubNum=0003099&originatingDoc=N3C8FD8200CA311E4BEF0CA9EE5544886&refType=CA&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0001037&cite=65FR50408&originatingDoc=N3C8FD8200CA311E4BEF0CA9EE5544886&refType=FR&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2005375813&pubNum=0003099&originatingDoc=N3C8FD8200CA311E4BEF0CA9EE5544886&refType=CA&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=l&pubNum=0001037&cite=UUID(I5558FC40346411DAB1EA8A3AF7542D25)&originatingDoc=N3C8FD8200CA311E4BEF0CA9EE5544886&refType=CP&fi=co_pp_sp_1037_62186&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_1037_62186
http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0003099&cite=TD9430&originatingDoc=N3C8FD8200CA311E4BEF0CA9EE5544886&refType=CA&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0003099&cite=TD9430&originatingDoc=N3C8FD8200CA311E4BEF0CA9EE5544886&refType=CA&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=l&pubNum=0001037&cite=UUID(I92FD2710AF0E11DD9E15C721C071EA36)&originatingDoc=N3C8FD8200CA311E4BEF0CA9EE5544886&refType=CP&fi=co_pp_sp_1037_66540&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_1037_66540
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2019826286&pubNum=0003099&originatingDoc=N3C8FD8200CA311E4BEF0CA9EE5544886&refType=CA&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=l&pubNum=0001037&cite=UUID(I36C055A0A3-7111DE904DC-5473E927233)&sourceSerial=26CFRS1.6050P-1&originatingDoc=N3C8FD8200CA311E4BEF0CA9EE5544886&refType=CN&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2033839053&pubNum=0003099&originatingDoc=N3C8FD8200CA311E4BEF0CA9EE5544886&refType=CA&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=l&pubNum=0001037&cite=UUID(I0D2A4C900BF011E48648FA8FD5916D40)&originatingDoc=N3C8FD8200CA311E4BEF0CA9EE5544886&refType=CP&fi=co_pp_sp_1037_41131&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_1037_41131
http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0003099&cite=TD6500&originatingDoc=N3C8FD8200CA311E4BEF0CA9EE5544886&refType=CA&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=l&pubNum=0184735&cite=UUID(I998ECC706CD411DA857E000BDBC9A81C)&originatingDoc=N3C8FD8200CA311E4BEF0CA9EE5544886&refType=CP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0003099&cite=TD6500&originatingDoc=N3C8FD8200CA311E4BEF0CA9EE5544886&refType=CA&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=l&pubNum=0184735&cite=UUID(I998ECC706CD411DA857E000BDBC9A81C)&originatingDoc=N3C8FD8200CA311E4BEF0CA9EE5544886&refType=CP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=l&pubNum=0184735&cite=UUID(I93999CD06CD611DA80E3000BDBC9A81C)&originatingDoc=N3C8FD8200CA311E4BEF0CA9EE5544886&refType=CP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/RelatedInformation/NotesofDecisions?docGuid=N3C8FD8200CA311E4BEF0CA9EE5544886&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=NotesOfDecision&contextData=(sc.UserEnteredCitation)

Addendum No. 2

(Note)



(Page 1 of 8)

L N

*001000410004021029036012292006*

HOME EQUITY LINE CREDIT AGREEMENT AND DISCLOSURE
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0 952 ! 43y 2108
Refsrences in the shaded area are for our use only and do not limit the applicability of this document to any particular loan or jtem,
Any item abaove containing "***" has been omitted due to text Jength limitations.

Borrower: SHAYNE CRAPO Lender: ZIONS FIRST NATIONAL BANK
865 EAST BRISTLECONE LANE OREM/WASATCH OFFIGE
DELTA, UT 84624 1220 SOUTH BOD EAST

OREM, UT 84068

CREDIT LIMIT: $250,000.00 DATE OF AGREEMENT: December 29, 2008

Introduction, This Home Equity Line Credit Agreoment and Disclesure {"Agresmant®) governs your line of credit (ths "Credit Line" or the "Credit
Line Account”) issued through ZIONS FIRST NATIONAL BANK. In this Agreement, the worda "Borrower," "you," "your,” and "Applicant” mean
each and every person who signs this Agreement, including all Borrowers named above, The words "we,” “us,” “our,” and "Lender” mean
ZIONS FIRST NATIONAL BANK. You agree to the following terms and conditions:

Promise to Pay. You promiss to pay ZIONS FIRST NATIONAL BANK, or order, the total of ail credit advances and FINANGCE CHARGES,
together with all costs and expenges for which you are responsible under this Agroement or undar the vPeed of Trust” which secures your
Credit Line, You will pay your Credit Line accarding to the payment terms set forth below. I thare is more than one Borrower, sach 18 jointly
and severally isbla on this Agreement. This means we van require any Borrower to pay all amounts dua under this Agreement, including credit
advances mude to any Borrower, Each Rorrower authorlzes any other Borrower, on his or her algnature alone, to cancel the Gradit Line, to
raquest and receive credit advanges, and 1o do all othor things necessary to carry out the terms of this Agreement. We can release any
Borrowar from responsibility under this Agreemeont, and the others will remain responsibie.

Term. The term of your Credit Line will begln 28 of the date of this Agreement {"Opening Date™) and will continue as follows: for 380 months
{30 vears!, All Indebtedness under this Agreement, If not already paid pursuant to the payment provisions balow, wilt be du¢ and payable at the
end of this term. The draw period of your Credit Line will begin on a dats, after the Opening Date, when the Agresment is accepted by us in the
State ni Utah, following the perfection of the Dead of Trust, and the mesting of ell ef our other conditions and will Gonfinue as follows: TEN
YEARS FROM THE DATE OF THIS AGREEMENT, You may obtain credit advances during this perlod {"Draw Perlod™), After the Draw Period
ends, the rapayment period will begin angd you will no longar be able to obtain credit advances, The tengih of the repayment perlod is as
follows: TWENTY YEARS, WITH FULL AMORTIZATION, You agrae that we may renew or extend the period during which you may obtain
credit advances of make payments, You furthor agres that we may renew or extend your Credit Line Account.

Minkmum Payment. Your “Regular Payment” will equat the amount of your accrued FINANCE CHARGES or $50.00, whichever is greater {"First
Payment Stream”), You will make 120 of these payments., Your payments will be due monthly. Your “Minimum Payment” will be the Reguisr
PaymentF; plus any amount due and sl other chargas, An incresse in the ANNUAL PERCENTAGE RATE may increase the amount ol your
Ragular Payment.

After complation of the First Peyment Stream, your "Regular Payment™ will be based on an amortization of your balance at the start of this
payment period as shown below or $50.00, whichever Is greater {"Segond Paymaent Stroam™), Your payments will be dua monthly.

Rangye of Balances Number of Payments Amortization Pariod
All Balances 240 240 payments

Your "Minimum Payment” will be the Regular Payment, plus any arount past due and all other charges.

A change in the ANNUAL PERCENTAGE RATE can cause the balance to be repald more quickly or mora slowly, When rates decraase, less
interest is due, so more of the payment repays the principal balance. When rgtes increase, more interest iz due, so less of the payment repays
the principal balence. |f this happens, we may sdjust your payment as follows: your payment may pe Innrensed by the smount necessary to
ropay the balance by the ond of this payment stream, Each tima the ANNUAL PERCENTAQE RATE changes, we will raview the effect the
change hsg on your Credit Line Account to see if your paymant is sufficient to pay the batance by the Maturity Date. If it is not, your payment
may be increased by an amount necessary to repay the balance by the Maturity Date,

in any event, it your Cradit Line balance falls below $50.00, you agres to pay your belance In full. You agree to pay not lass than the Minimum
Payment on or before the due date indicated on your periodic billing statement,

How Your Paymants Are Appliad. Unless otherwise agreed or required by applicable law, payments and other credits will be applied first to late
charges and other charges; then to Finance Charges; and then to unpald principal.

Recelpt of Payments, Al payments must be made by a check, sutomatic account debit, elactronic funds transfer, money order, or other
instrument In U.S. Dollars and must be racelved by us at the remittance addrass shown on your periodic billing statement. Payments received at
that address prior 1o 3:00 P.M. Mountain Time on any business day will be ctedited to your Credit Line as of the date recelved. |f we receive
payments at other locations, such paymants will bs credited promptly 1o your Credit Lina, but crediting may be delayed for up to five {B) days
after receipt,

If you have authorized that payments be automatically deducted from your deposit account &t this Bank, tha deduction will be for the minimum
payment shown on the monthly billing statement. i, on tha date that the Bank automatically attempts to pay your credit lne paymant, there are
not sufficient funds in your deposit account to cover the payment, the Bank at its option may pay the account into the overdraft or netify you
that funds were not sufficient to cover the payment. Should you desire to pay more than the minimum payment amount or otherwise make
additional payments on the line, you will nead to make a separate payment,

Cradit Limit, This Agreement covers a revolving line of credit for the pringipal amount of Two Hundrad Fifty Thousand & 00/100 Doltars
{$260,000.00), which will ba your "Credit Limit" under this Agresment, During tha Draw period we wilk hanor your request for oradit advances
subject to the seotion bolow on Lender's Rights. You may borrow against the Credit Line, vepay any portion of the amount borrowed, and
re-borrow up ta tha amount of the Credit Limit. Your Credit Limit i the maximum smount you may have outstanding at any one time. You
agree not to attempt, request, or obtaln & cradit advance that will make your Cradit Line Account balance axceod your Cradit Limit, Your Credit
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Limit will not be increased should you overdraw your Cradit Line Account, i you excesd your Credit Limit, you agree to repay immediately the
amount by which your Credit Lins Account exceeds your Cradit Limit, aven If we heve not yet billed you,

Charges to your Credit Lins, We may charge your Credit Line to pay other fees and costs that you are obligated 1o pay under this Agresment,
the Deed q1 Trust or any other documant related to your Credit Line. In addition, we may charge your Credit Line for funde requited for
centinuing insurance coverags as described in the paragraph titled "Insurance” below or a8 describad in the Daed of Trust for this transaction,
Wa may aiso, at our option, charge your Credit Line to pay any costs or sxpenses to protect ar perfect our security interest in your property,
These costs or expensas Include, without limitation, payments to cure defaults under any existing liens on your property, If you do net pay your
property taxes, we may charge your Credit Line and pay the delinguent taxes, Any amount s¢ charged to your Credit Lina will be a credit
advance end will decrease the funds available, If any, under the Credit Line, However, we hava no obligation to provide any of the cradit
advances reforred 1o in this paragreph.

Credit Advances. After the Effactive Disbursement Data of this Agreement, you may obtain gredit sdvances under your Cradit Line a8 follows:
Crodit Line Checks. Writing a preprinted "Home Eqguity Credit Line Check® that we will supply 1o you,
Raquesta By Mail. Requesting an advance by mail,
Requests In Person, Raquesting a credit advancs in parson at any of our authorized locations.
Other Methods, Any other access method or device which we may allow or provide,

if there ig more than one parson authorized to use this Credit Lino Account, you agre¢ not to give us conflicting instructions, such as one
Borrower teling us not 10 give advances to the other,

Limitations on the Use of Checks. We reserve the right not to honer Home Equity Credit Line Choecks In the following glreumstances;
Gradit Limit Violation, Your Credit Limit has baen or would be axceoded by paying the Home Equity Credit Line Check,

Termination or Suspension, Your Credit Line has bean terminated or suspended as provided in this Agreament or could be if we pald the
Home Equity Credit Line Check.

it wa pay any Home Equity Credit Line Check under these conditions, you must repay us, subject to applicable laws, for the smount of tha Home
Equity Credit Line Check, The Home Equity Credit Line Check itself will be evidence of your debt to us together with this Agrsement, Qur
liabillty, It any, for wrongfu! dishonor of a chack Is limited to your actual damages, Dishenor for any resson as provided in this Agreement i not
wrongful dishonor. We may chooss not to return Home Equity Credit Line Checks along with your periedic billing statements; however, your
use of aach Home Equity Credit Line Check will be reflected on your periodic stetement ae a credit advance. We do not “certify" Hems Equlty
Credit Lipe Checks drawn on your Credit Line.

Transaction Requirements. The following transaction limitetlons will apply to the use of your Credit Line:

Cradit Line Home Equity Credit Line Check Limitations. The following transaction limitations will apply to your Credit Line and the writing of
Home Equity Cradit Line Checks,

Minimum Advancs Amount, The minimum amount of any credit advance that can bs made on your Credit Line Is $500.00, This
moans any Home Equity Credit Line Check must be written for at least the minimum advance amount.

Request By Mail, in Person Request and Other Mathods Limitations. There are no transaction limitatians for requesting an advance by mail,
requesting an advance in person or accessing by other methods,

Authorized Signers, The words "Authorized Signer™ on Home Equity Credit Line Checks aa used in this Agreament mean and includa esch
person who (a) signs the application for this Cradit Lines, (b) signs this Agresment, or (o} has sxscuted a separate signature authorization card
for the Credit Line Account,

Stop Payments, We do not honer step payment orders for Home Equity Credit Line Checks drawn against your Cradit Line Accoumt, You
therefore should not use your Credit Line Account if you anticipete the need to stop payment. You agree that we will have no liability 10 you or
to any other party because we do not henor stop payment orders.

Lost Home Equity Credit Line Ghacks. )f you lose your Home Equity Credit Line Checks or if someons is using them without your parmission,
you agree to let us know lromediately, The fastest way to notify us is by calling us at (800} 788-2286, You also can notify us at ZIONS FIRST
NATIONAL BANK £.0, BOX 1507, SALT LAKE CITY, UT 84110-1507.

Future Credit Line Services, Your application for this Credit Lina also sarves as a request to receive any new gervices {such 8s sccess devices)
which may ba available at sorne future time as one of our services In connection with this Credit Line, You understand that this fequest is
voluntary and that you may refuse any of these new services at the timo thoy are offerod, You further understand that the terms and conditions
of this Agreement will govarn any transactions made pursuent to any of these new services.

Insurance. You must obtaln Insuronce on the Property sscuring this Agreement that is reasonably satisfactory to us, You may obtain property
insurance through any company of your choice thst is reasonably satisfuctory to us. You have tha aption of providing any insurance raquired
under this Agreement through an existing polioy or a pelicy Independently obtained and pald for by you, subject to our right, for reasonable
cause before credit is extended, 1o decline any insurance provided by you, Sublect to applicable lew, If you fail to obtain or maintain insurange
as required in the Deed of Trugt, we may purchase Ingurante to protect our own intersst, add the premium to your halance, pursue any other
remadies aveilnble 1o Us, o do any ons or move of thess things,

Poriodic Statemonts. !f you have a balence owlirg on your Credit Line Account or have any account activity, we will sond you a8 pariodic
stotement. |1t will show, among other things, credit advances, FINANCE CHARGES, other charges, payments madea, other gredits, your
"Pravious Balanos,” and your. "New Balanoe.” Your statement also will Idantify the Minimum Payment you must make for that billing perlod
and the date it is due.

When FINANCE CHAHGES Begin to Acorue. Perlodic FINANCE CHARGES for credit advances under your Credit Line will bagin to scerue on the
date cradit advancas are postad to your Cradit Line. Thare I3 no “free ride perlod” which would allow you te aveld a FINANCE CHARGE on your
Credit Line credit advances,

Method Used to Determine the Balance on Which the FINANGE CHARGE Wil Be Computed. A daily FINANCE CHARGE will be imposed on all
credit advances made under your Credit Line imposed from tha date of each cradit advance based on the "daily balanca® mothed. To get the
daily balance, we take the baginning balance of your Credit Line Account each day, add any new advanoss and subtract any paymenta or credits
and any unpaid FINANCE CHARGES. This givea us the "dally batance."

Mothod of Determining the Amount of FINANCE CHARGE, Any FINANCE CHARGE is determinad by applying the "Periodic Rate™ to the balence
doscribad herein, Then wa add together the pesiodic FINANCE CHARGES for ssch day in the billing cycle. Thig is your FINANCE CHARGE
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calcutated by applying a Periodic Rate,
You also agree to pey FINANCE CHARGES, not calculated by applying & Periodic Rate, as set forth below;

Other, The following other FINANCE CHARGE is applicable: $350,00, This charge will be dus as follows: If this home equity credit ling
was not charged an origination fee and Is olossd within 36 months of this agreement.

Parlodic Rate and Corresponding ANNUAL PERCENTAGE RATE. We will determine the Periodic Hate and the corresponding ANNUAL
PERCENTAGE RATE as follows. We start with an Independent index which Is the "VARIABLE LINE RATE INDEX" which ls fully described in
the ATTACHED EXHIBIT {the "Index"}. We will use the most recent Index value available to us as of the "Variable Rate Line Reference Date®
for any ANNUAL PERCENTAGE RATE adjustment, The Index is not necessarily the lowegt rate chargsd by us on oyr loans, If the Index
becomas unavailable during the term of this Credit Line Acceunt, we may dasignate a substitute index after notice to you. To determing the
Periodic Rate that will apply 1o your First Payment Stream, we subtract 8 margin from the velue of the Index, then divide the value by the
number of deys in 8 year {dailyl, To obtain the ANNUAL PERCENTAGE RATE we multiply the Parlodic Rate by the number of days in o year
(dailyl. Thig result is the ANNUAL PERCENTAGE RATE for your First Puymant Stream, To determing the Pericdic Rate that will apply to your
Sacond Payment Stream, we subtract a margin from the value of the Index, then divide the value by the number of days in a year dailyl. To
obtain the ANNUAL PERCENTAGE RATE we multiply the Periadic Rate by the number of days In a year {daily), This rasuit is the ANNUAL
PERCENTAGE RATE for your Second Payment Stream. The ANNUAL PERCENTAGE RATE includes only interest end no other costs. Initially,
during the discount period, wo wiil reduce the total rate of the index plus margin by the percentage shown herein.

The Pericdic Rate and the corresponding ANNUAL PERCENTAGE RATE on your Credit Line will increase or dacraass s the index Increases or
decranses from time 1o time, Any incresss In the Perlodic Rate will teke the form of higher payment amounts. Adjustments 10 the Periodic Rete
and the corresponding ANNUAL PERCENTAGE RATE resulting from changes in the Index will take effect monthly, After the initial discount
period Is completed, the corresponding ANNUAL PERCENTAGE RATE cennot be less than 3.990% per annum. In no event will the
corresponding ANNUAL PERCENTAGE RATE be mora than the lesser of 21.000% or the maximum rate allowed by applicable low, Today the
index is 8.260% per annum, and tharefore the initial Perlodic Rate and the corresponding ANNUAL PERCENTAGE RATE on your Credit Lina are
as stated bslow:

Rates During the Discount Period

Term of Discount Dlacount ANNUAL PERCENTAGE Daily Periodic
Ranga of Balances Percentage RATE Rate
Firgt 6 paymants
All Balances 2.000% B.740% : 0.01573%

The term of the disoount period 1s B payments,

Notwithstanding the example above, the initial Anhual Percentage Rote and Dally Perlodic Rate durlag the diagount perlod shall
be as follows: Annusl Percentage Rate: 6.25% which is 1oday's Index minus 2.00%. Dally Poriodic Rate: 0.017923%. The
disgount pariod expires on the first billing dats following six (6} monthly bliling cycles from the date thia Agreemant la signad by
tha parties, regardless of whather 8 bakanocs has been advanced hereundor ar whether payments have hecome dua,

Tho rate during the discount period Is the Index minus 2,00%. During the discount perlod, the Daily Perlodic Rate and the
sorrespording Annual Percentage Rate on your Credit Line will increase ot decrease ae the Indax increases or deoroases from
time to tme which will atfect your Daily Perlodic Rate.

Currant Non-discountsd Rates for the First Payment Stream

Range of Belance Margin Addad ANNUAL PERCENTAGE Daity Parlodic
or Conditions to Index RATE Rate
All Balances -0.510% 7.740% 0.02121%

Currant Non-discountaed Rates for the Second Payment Stream

Range of Balance Margin Added ANNUAL PERCENTAGE Daily Perjodic
or Condltions to Index RATE Rate
All Balances 0.510% 7.740% 0.02121%

Notwithstanding any other provision of this Agreemant, we will not charge intarast on any undisbursed loan proceeds.
Conversion Option. This Agresmant contains an optlon to convert tha interest rate from a variable rate with (ntarest rate limits to a fixed rate s
calculated below. The foliowing information describes the terms and festures of the converslon option "LeckSefect” avallable under this
Agreement;
ANNUAL PERCENTAGE RATE Increase, Your ANNUAL PERCENTAGE RATE may Incraase if you exercise this option to convert 10 2 fixed
rate.
Conversion Perlods. You can oxercise the option to convert to o fixed rate only during the following period or pericds: at any time during
tha draw period,
Conversion Feas. You will be requirad to pay the following fees at the time of conversion to a fixed rate; $25 for each LockSelect loan you
request us to establish,
Rate Determination. The fixed rate will be determined as follows: The ANNUAL PERCENTAGE RATE for any LockSelect loan will be
determined by reference to a Fixed Rate Cradit Line Indsx on the Fixed Rate Reference Date, Once this rate is determined for any
LockSelect loan, it will not change and will be applicable for as tong as there is any balance remeining in that subaccount, The ANNUAL
PERCENTAGE RATE spplicable for sny LockSalact loan will bu the Fixed Rate Margin shown below plus the valuo of the applicable Fixed
Rate Credit Line Index on the day that you request us to set up that LockSelect sub-loan, The ANNUAL P'E.RCENTAGE.RATE and rate
information for any LockSalact loen In effect at the time you open your acceunt is shown In the "Additionel Provision: fixed Rate
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Information Abous LockSelect Loana™, The ANNUAL PERCENTAGE RATES and Daily Periodic Rates listed In the first and second payment
strogms apply only to all balances except {or belences which have bsen converted to LockSelact loans,

Fixed Ratg Credit Line indexes

Tha Fixed Rate Cradit Line Indexes that we use 1o determine the ANNUAL PERCENTAGE RATE applicable to any LogkSalect inan are based
on the LS, Treasury note rate plus the Swap Spread as quoted on Bloomberg "SWYC" <Go>, "23" <Go>, "2" <Go>» Ask Side. We
uss the five {6) yesr U.S, Treasury note with the tive {5) year Swap Spread for foans with a term from 12 to 80 months, And we usge the
ten {10) year U.8, Treasury note with the ten {10} yeer Swap Spread for foans from 81 10 120 months. The Fixed Rate Reference Date is
any Wednesday with the rate determined as of tha date eljective throughout the following Monday through Saturday period. If for any
refson the rate i3 not evalleble on the Referance Date, we will usa the rate in effect on the most recent, previously aveilable dats. Any
Fixed Rate Crodit Line Index is only 8 standard for determining rates, and is not necessarily m rate commonly charged to any class of
b‘nrro‘w;rs. Wa have the right 1o verify and correct or rasoive any orror or other discrepancy in any published value of any Fixed Rate Credit
Ling index.

Dally Balance Catculation with LockSelect Loans

‘To gst the daily balance when LockSelect loans are present, we determine the beglnning daily balance each day, separately for the Variable
flate Line and each LockSelect loan, To da that, we start with the baginning daily batence each day and add to each balance, as epplicable,
that day's debits end cash advancos and subtract from each balance, as applicable, that day's payments and credits, The resyiting daily
balance also includes all unpaid payments and other charges, excluding finance charges and late payment charges.

Conversion Rules, You can convert to @ fixed rato only during the paried or periods described above. In addition, the following rules apply
10 the conversion option under this under this Agreement: Your Mome Equity Cradit Line account consiats of & primary cradit lino (the
"Varlable Rate Line") and as many 8s three {3} LockSelest gub-losns at eny one tima that you request and we agree to establish (each
being B "LockSalsct loan"), A maximum of thres {3} LockSelect sub-loans can be egtablished in eny one calendar year, |f you choose a
fixad rate term between 12 months and 60 months, the minimum loan amount is $2600. The minimum loan amount Is $6000 if a fixed
rato term of 61 months to 120 months Is chosan, Wo may establish sny LockSaelact foan at the request of any ohe of you without the
cansent of, or natice to, any other(s) of you. At your request and upon our approval, we will transfer a spocific advance to @ LockSelect
loan or you may arrange to have the LockSelect sub-lonn sstablished before you request the advance.

in ordey to obtain surrent advertised rate 8 minlmum draw of $20,000 with & 1- to B-year term contracted for at closing is required.

If any previously established LockSalact loanis) exists at the start of the Repayment Perlod, the agreed vpon payment amount(s) will
continue to be due until we receiva psyment in full regarding that sub-loan{s).

The total outstending balance of your 8ccount consists of the amount of sl advances fincluding the Variable Rate Line and any LockSelect
Sub-loan{s)) you have vot repaid, plus sny unpaid finance charges and unpald other chargss on your account, togsthar with any other
outstanding dabit sppliceble to your account,

Minimum Paymant tor LockSelect loans

Whan you raquest us to establish a LoukSelect foan, you must chooss any poried from 12 to 120 months for amertization of the edvance
trensferred 1o that sub-oan, White sub-oans ¢an only be established during the Drow Poriod, the amortizetion can extend into the
Rapayment Period, Wa will determine the payment amount thet would be required to pay off the balance in that sub-loan In as substantially
squsl instaliments as possible ovar the amortization period you request at the fixed rate applicable 1o that sub-loan. The payment amount
determined in accordance with the preceding semance will bs the minimum payment dus for that LockSelect loan, If the total outstanding
balance in that LockSelect loan is 1958 than such payment amount, such baience will then be the minimum payment amount with respect to
that LockSelect loan. The minimum payment with respect to any LockSelect loan will continue to be due for as long &5 there I any
outstanding balance in that LockSalect loan, even if that is longer than the Draw Perlod. Alsa, the amount of the final minimum payment
tor any LockSalect loan may be more of less than the prier minimum payments for that sub-loan.

Minkmum Paymant

For sach monthly statement porlod during the Draw Perlod, you must make & minimum paymaent that is the sum of the minimure payment
due for the Varlable Rate Line and the minimum payment due for each LockSalect Sub-loan. i any LockSelgot Sub-toan exists, the payment
will fiest ba applled to the Varlable Rate Line and then to the sub-loan(s) in the order of orlgination, beginning with the eldest. The.payment
will be applied to sach sub-loan in the same mannor a5 with the Variabls Rate Line,

Conditians Under Which Othar Charges May Be imposed. You rgree to pay all the other fees and charges refeted to your Cradit Line as set forth
below:

Returned ttems, You may be charged 615,00 if you pay your Credit Line obligations with a check, draft, or other item that is dishonored
for any teason, unless applicable Jaw requlres a fower charge or prohibits any charge.

Ovariimit Charge. Your Cradit Lina Account may be charged 830,00 if you cause your Credit Line Acceunt to go over your Cradit Limit.
This includes writing a Home Equity Credit Line Chack in sxcess of your svailable balanoe.

Charge for Advanos Less than Minimum. Your Credit Line Account may ba charged $18.00 if you obtein & cradit advence for less than the
minimum advance amount disclosad sbove, whether we decide to honor it or whether we tefuse to honor It, unlesy appiluable law requires
& lowar charge or prohibits any charge,

Miscellanecus Photocopying. If yau requost a copy of any document, we may charga your Credit Line Account $5.00 por vopy for the time
it takes us to locate, copy, and mail the document to you. If your request is relatad to a bllling error {see “Your Billing Rights" notice) and
an orror is found, wa will reverse any photocopylng charges,

Late Charge. Your payment will be late |{ it is not received by us within 10 days after the “Payment Dua Date” shown on your pariadic
statement. |f your poyment is lata we may charge you 5.000% of the unpaid amount of the payment or $25.00, whichever is greater,

Lien Reloass Fees. [n addition to all other charges, you agree, to the extent not prohibited by law, to pay all govemmemal faes tor rolease
of our security interests in collateral securing your Cradit Line, You will pay these fees ot the time the llan or liens are released, The
pstimated amount of these future llen réloase fees is $12.00,

Other Charges, Your Credit Line Account mey be charged the following other charges: Hourly Research Charge. The amount of this other
charge is; $7.50 .

l.ender's Rights. Undar this Agreemeant, wa have the following rights:

Totmination and Acceleration. We can tarminate your Credit Line Account and require you 10 pay us the entire outstanding balance in one
payment, and charge you certain fees, If any of the following happen: {1} You commit fraud or make a matorisl misrapresantgthq at any
time in conngction with this Credit Agraement. This can include, for axample, a false staterment gbout your income, assets, bubilities, or
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any othar aspscts of your financlal condition, {2} You do not meet the repayment terms of this Credit Agreement, (3} Your action or
inaction adversaly nffects the coliataral for the plan or our rights in the collateral. This oan include, for exampls, falfure to malntaln required
insurance, wasts or destructive use of the dwelling, fallure to pay taxes, death of all persons liable on the account, transter of title or sale
of the dwelling, creation of a senior lien on the dwelling without our peymission, forecliosure by the holder of another lign, or the usa of
funds or the dwaelling for prohibited purposes.

Suspension or Reductlon. In addition to any other rights we may have, we can suspend additional extensions of credit or reduce your
Credit Limit during any period in which any of the following are in effecs:

L The velue of your property declines significantly below the property’s appraised value for purposes of this Credit Line Account. This
includes, for example, e decline such that the initial difference betwsen the Credit Limit and the avallable equity is reduced by fifty parcent
and may include 8 smaller decline depending on the individual clrcumstances.

{2} We veasonably believe that you will be unable to fulfill your payment obligations under your Credit Line Aécount due to & material
change in your financisl circumstancas.

{3} You are In default under any material obligations of this Credit Line Account. We consider all of your obilgations to be materlal.
Categorios of material obligations include the events described sbove under Termination and Acceleration, obligations to pay foes and
oharges, obligations and limitations on the receipt of credit advances, obligations concerning malntenance or use of the property or
proceeds, obligations to pay snd perform the terms of any other desd of trust, mortgage or lease of the property. obligations te notly us
and te provide documents or information 10 Us {such as updated financial information), obligations to comply with applicable laws (such as
zoning restrictions), and cbligations of any comaker, No default will oceur until we mail or deliver a notice of default 1o you, 50 You can
restore your sight to credit advences,

{4} We ure preciuded by government action from imposing the ANNUAL PERCENTAGE RATE providad for under this Agreement.

{6} The priority of our security intersst is adversely etfacted by goverament action to the extent that the value of the security Interset is
less than one hundred twenty percent {120%) of the Credit Limit,

(6) We have baon natifled by governmental authority thet continued advances may tonstitute an unsafe and unsound business praciice.

Change In Terms. We may make changes to the terms of this Agraement if you agree to the change in writing st that time, if the change
will unaquivocally benefit you throughout the remainder of your Cradit Line Account, or if the change is Ineignificant {such as changes
relating to our dota processing systams). If tha Index 2 no longar availabla, we will choose a new index and margin, The naw Index will
have an historical movement substantlally similar 10 the original Index, and the new Index and margin will result in an ANNUAL
PERCENTAGE RATE that is substantinlly similar to the rate In effect at the time the original Index becomes unavellable. Wa may prohibit
suditional extensions of credit or reduce your Gredit Limit during any period In which the maximum ANNUAL PERCENTAGE RATE under
your Credit Line Account is reached,

Collaction Costs, We may hire or pay somaeone alse to halp collect this Agreement it you do not pay. You will pay us that ameunt, This
Includes, subject to any limits under applicabla law, our reasonable attorneys' fees and owr legal expenses, whether or not there la a
fawsuit, including without limitation all reasonabla attorngys’ fees and legal expanses for bankruptcy proceadings fincluding etforts to
modify or vacate sny automatic stay or Injunction), and appeals. i not prohibited by applicable law, you also will pay Bny court costs, in
addition 1o ell other sums provided by taw.

Accesy Devices. If your Gredit Line Is suspended or terminated, you must immedlately return to us all Home Equity Credlt Line Checks end
any other sccass devices. Any use of Home Equlty Credit Lina Checks or other access devices following suspension or termination may be
considered fraudulent, You will also remain ligble for eny further use of Home Equity Credit Line Checks or other Credit Line sccess devices
not returned 10 us.

Delay in Enforcement. We may delay or waive the enforcement of any of our rights undsr this Agresment without losing thet right or any other
right. If wo delay or walve any of our rights, we may enforce that right at any time In the future without advance notice. For example, not
terminating your account for non-paymant will not be a waiver of aur right to terminate your account in the future if you have not paid,

Cancellation by you, If you cancel your right to credit advances under this Agreement, you must notify us and return ait Home Equity Credit Line
Checks and any ather access devices to us, Despite canceliation, your obligations under this Agresment whit remain in full force and effoct untit
you have paid us all amounmsg due under this Agresment.

Prepayment, You may prepsy all or any amount owing undar this Credit Line at any time without penalty, except we will be entitled 10 receive
all accrued FINANGE CHARGES, and other charges, If any. Payments in excess of your Minimum Payment will not relieve you of your obfigation
to continue to make your Minimum Payments. Instead, they will reduce the principal balance owed on the Credit Line. You agree not to send
us payments marked “peid in full", “without recourse”, or gimilar language, f you send such 8 payment, we may accept it without lasing any of
our rights undar this Agroement, and you will remain obligated to pay any further amount owed to us. All written communications concerning
disputed amounts, including any chack or athar payment instrument that indicates that the payment constitutes “payment in full" of the amount
owed or that is tenderad with other conditions or limitations or as full satisfaction of & disputed amount must be mailed or delivered to: Zions
First National Bank, £.0. Box 30813 Salt Lake Clty, UT 84130,

Notices, All notices wifl be sent to your address as shawn in this Agreoment, Netices will be mailed to you at a differsnt address if you give us
written notice of a ditfersnt address. You agree to advise us promptly If you change your mailing addrass,

Annual Review. You agree that you will provide us with a current financist statemant, a new credit application, or both, annually, on forms
providad by us. Based upen this information we wili conduct an annial review of your Credit Line Account, You also agree we may obtaln
credit raports on you at any time, at our sole option, for any reason, including but not limited to determining whether there has bean an adverse
change in your financlal condition, We may require a new appralsal of the Property which secures your Cradit Line at any time, including an
Internal ingpection, at our sofe option. You agree to reimburse ue for any costs we incur in Gonnection with the annudl review. You authorize
us to release information about you to third parties as describad in our privacy poficy and our Falr Cradit Raporting Act notice, provided you did
not opt out of the applicabla policy, or s permitted by law,

Transfer or Assignment. Without prior notice or appraval from you, wa reserve the right to sell or transfer your Crodit Line Account and our
righte and obfigations under this Agreement to enother lender, entity, or person, and to assign our rights under the Deed of Trust, Your rights
under this Agreement belong to you only and may not be transferred ar assigned, Your obligations, however, are binding on your heirs and legal
representatives., Upon any such sale or transfer, we will heve no further obligation to provide you with credit advances or to perform any other
obligation under thig Agreement.

Yax Consequances. You undorstiand that neither we, nor any ot our pMPptPYees or agents, make any vaprese‘mtaﬂon or warranty whotsoever
concerning the 1ax censequences of your astablishing and using your Credit Line, Including the deducttbility of interast, and that neither we nor
our employsas or agents will be liable in the event interest on your Credit Ling is not deductible, You should consult your own tax advisor for
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guidance on this subject.

Notify Us of Inaccurate information Wa Report To Consumer Reporting Agenclies. Please notify us If we report any inaccurate information about
your acoountls} to a consumer reporting agency. Your written notico doscriblng the specific inaccuracylies) should bs sent to us st the
following address: Zions First Nationa! Bank P.O, Box 1507 Salt Lake City, UT 84110-1807.

Repraaenmglons and Warrqnuea. We are sxtending this Home Equity Cradit Line and agree to make Advances to you basaed on the follawing
raprosentations or warranties made by you, Thase repressniations or warranties must remain in effect throughout the aigning of thls Agreement
and the recording of the Dead of Trust.

{a) There ara no actions, suits, or procesdings currently belng brought against you or threetened against or affecting you or the property
securing this account befora any court, administeative affice, or sgency that might result in any materlal adverse change in your business or the
property.

{b) Neither the executlon and dalivery of this Agreement or the Deed of Trust, nor the consummation of the transactlons contemplated by this
Agreament, nor your compliance with the terms of this Agreement or the Deed of Trust wilt conflict with or be inconsistent with or result in any
breach of any of the tarms, covenants or conditlons of or gonstitute & default under or result in the creatlon or Imposition of any Hen, charge or
encumbrance upon any of your property or 8sets pursuant to the terma of any indenturs, mortgage, daed of trust, security agreement or other
instrument to which you are a party or by which you may ke bound;

{c) None of your property or assets, including the Property, Is subject 1o any security interest, morigage, pladge, fien or other encumbrance or
exception to the title of eny character as of the date hareof, except as previously disclosed by you and approved by us;

{d) Any underlying encumbrance on the Property and any promissory notes secured thereby ere in full force end effect, and no dafault exists In
any of such promissory notes or the underlying encumbrances. You hpve not recelved any notice of default, acceleration, foreclosure, or
exercise of power of sale. And you are not aware of any litigation, cause of action, claim or demend relating to or affecting the promissory
notes, the underlying encumbrances, or the Property; and

{8) Neithor the Property nor eny part thereof has been condemned, threetened with condemnation, or materially damaged by any casualty.

Interest Rate Cap Opftion Declined. You did not select an "interest rate cap option” which, for a fee, would limit future Increases in the Intersst
rate on this loan. tharefors, except for the Interast rate celling, no Interest rate caps will osour on this ling,

Additional Provision: Fixed Rate information About LookSelest Sub-Loans, An exarmnpls of the ANNUAL PERCENTAGE RATE and rate information
for 8 LockSelect Sub-loan in effect at the timg you open your agcount is:

Fixed Rate Margin: 2,25%

H a 10 year LockSeloct Sub-loan was established at the time you opened your account, the ANNUAL PERCENTAGE RATE for that LockSelect
Sub-loan would be 7.34%

{0.020110% daily periodic rate).

REPORTING NEGATIVE INFORMATION. We may report information about your aocount to credit bureaus. Late payments, missed payments, or
other daelaults on your account may be reflactad In your credit report,

Governing Law. This Agraement will be governed by federal law applicable to us and, to the extent not preempted by tederal law, the lows of
the State of Utab without regard to ity conflicts of law provisions. This Agreament has been accepted by us ln the 8tate of Utah,

Chuloo of Venue. If thero Is 8 lawsuit, you agree upon our request to submit 1o the jurisdiction of the courts of SALT LAKE County, State of
Utah,

Caption Headings. Caption headings in this Agreemant are for conveniance purposes only and are not 1o be used to interpret or define the
provisions of this Agreement,

Intarpratation. You agree that this Agreemant, together with the Deed of Trust, Is the best evidoncs of your agreaments with us. If wg go to
court for any reason, we can use & copy, filmed or slactronic, of any perlodic statement, this Agresment, the Deed of Trust or any other
dooument to prova what you owe us or that a transaction has taken place. Tha copy, microfilm, microfiche, or optical image will have the same
valldity as tha original, You agree that, except to the extent you can show thers Is a billing error, your most cufrent periodic gtatement Is the
best svidence of your obligation to pay.

Saverability. f 8 court finds that any pravision of this Agresment is not valid or should not bo enforced, that tact by itseli will not mean that the
vest of this Agresment will not be valid or enforced. Therefore, a court will enforce the rest of the provisions of this Agresment even if a
provision of this Agresment may be found to be invalid or unenforcaable,

Arhitration Disclosures,

ARBITRATION 1S FINAL AND BINDING ON THE PARTIES AND SUBJECT TC ONLY VERY LIMITED REVIEW BY A COURT,

IN ARBITRATION THE PARTIES ARE WAIVING THEIR BIGHT TO LITIGATE IN COURT, INCLUDING THEIR RIGHT TO A JURY TRIAL.
DISCOVERY N ARBITRATION 18 MORE LIMITED THAN DISCOVERY IN COURT.

ARBITRATORS ARE NOT REQUIRED TO INCLUDE FACTUAL FINDINGS OR LEGAL REASONING IN THEIR AWARDS, THE RIGHT TO
APPEAL OR SEEK MODIFICATION OF ARBITRATORS' RULINGS IS VERY LIMITED,

A PANEL OF ARBITRATORS MIGHT INCLUDE AN ARBITRATOR WHO 1S OR WAS AFFILIATED WITH THE BANKING INDUSTAY,
ARBITRATION WILL APPLY TO ALL DISPUTES BETWEEN THE PARTIES, NOT JUST THOSE CONCERNING THE AGREEMENT.

. IF YOU HAVE QUESTIONS ABOUT ARBITRATION, CONSULT YOUR ATTORNEY OR THE AMERICAN ARBITRATION ASSOCIATION,

{8) Any clalm or controversy {"Dispute®) betwaen or among the parties and their employees, agents, affiliates, and assigns, including, but
not limited 1o, Disputes arising out of or relating to this agreement, this arbitration provisian {("arbitration clauge”), or any related
agresmants or instruments retating hareto or delivered in connection herewith ("Ralated Agreements”), and including, tut not limited to, a
Dispute based on or arising from an eileged tort, shall et the request of any party be resolvad by binding arbitration In accordance with the
applicable arbitration rules of the American Arbitration Association {the “ Administrator”),  The provislons of this arbitration clause shall
aurvive any terminstion, amendment, or oxpiration of this agresment or Related Agreements. The provisions of this arbitration clause shall
supersede any prior arbitration agreement between or among the partiss,

{b} The arbitration procesdings shall be conducted in a city mutually agreod by the parties, Absent such an agreemsnt, arbitration will be
conducted in Soit Laks City, Utah or such other place as may be determined by the Administyator, The Administrator and the arbitrator(s)
shail have the authority to the extent practicable to take any nction to require the arbleratlon procesding to be complsted and the
arbitrator{s) sward issued within 150 days of the flling of the Dispute with tha Administrator. The arbitrator({s} shall have the authority to
impose sanctions on any party that fails to comply with time perlods imposed by the Adminietrater or tho arbitrator(s), including the
sanction of summarily dismissing any Dispute or defense with prejudice. The arbitratoris) shall have tha authority 1o resolve any Disputa
regarding the lerms of this agreemant, this arbitration clauss, or Related Agreements, including eny claim or controversy regarding the
arbitrability of any Dispute, All limitations perlods applicable to any Digpute or defense, whether by statute or agreemont, shall apply o any
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arbitration proceeding hereunder and the arbliretor{s) shall have the suthotity to decide whather any Dispute or defense is barred by a
limitations perlod and, ) $o, 1o summanily enter an award dismissing eny Dispute or defense on that basls, The doctrines of compulsory
countarclgim, res judicera, and coltateral estoppel shall apply to any arbitration procesding hereunder so that a party must state as a
counterclaim in the arbitration proceeding any ¢laim or controversy which arises out of the transaction or ogcurrence that Is the subject
matter of the Dispute. The arbitratorls) may in tha arbitratoris)' discration and at the request of any party: (1) consolidate in & single
srbitration proceeding any other clalm arising out of the same transaction involving anether party to that trensaction that is bound by an
arbitration cleuse with Lender, such as borrowers, gusrantors, sureties, and owners of colleteral; and (2) consolidate ar administer muitiple
arbitration claims or controversies as & class action in sccordence with Rufe 23 of the Federal Rules of Civil Precedura.

{c} The arbitrator(s} shall be selected in ecgordance with the rules of the Administrator from panels maintained by the Administrator, A
single arbitrator shall have expertlss In the subject matter of the Dispute. Where three arbitrators conduct an arbitration proceeding, the
Dispute shell be decided by s majority vots of the three arbitrators, at lzast one of whom must have expertiss in the subject marter of the
Disputo and at least one of whem must be a practicing attornay. The arbitrator{s) shall award to the prevalliing party rocovery of all costs
and faes {including attorneys' fees ond costs, arbitration adminlstration feas and costs, and arbitrator{s)' fees), Tha arblirator(s), eithes
during the pendency of tho arbitration preoeeding or as part of the erbitration awerd, also may grant provisional or anclltary remadies
insluding but not iimited ta Bn award of injunctive relief, foreclosure, sequestration, attachment, replevin, garnishment, or the eppointment
of 4 racaiver,

(d} Judgsment upen an arbitration sward may bs sntered In any court having jurisdiction, subject to the toliowing limitation: the erbitration
award is binding upon the partles only if the amount doas not exceed Four Million Dollars {$4,000,000.00); If the award exceeds that limit,
elther party may demand the right to a court trlal. Such a demand must be filad with the Administrator within thirty {(30) days following the
date of the arbitration sward; if such & demand Is not made with that time period, the amount of the arbitration award shall be binding.
The computation of tha total amount of an arbitration award shalt include amounts awarded for attornays' fees and costs, erbitration
administration feas and costs, and arbitrator{s)’ fees,

(e} No provision of thig arbitration clauee, nor the axercise of any rights hereunder, shall limit the right of any party to; {1) judicially or
non-judicially foreclose against any real or personal property cofiateral or othar security; {2) exercise self-help remedies, including but not
limited to repossession and setoff rights; or (3) obtain from a court having Jurisdiction thereever any provisional or ancillary remadies
Including but net limited to Injunctive relief, foreclosure, sequestration, attachment, replevin, gernishmsnt, or tha eppointment of a raceiver.
Such rights can be exercised ot any time, befors or after initiation of an arbitration proceeding, except to the extent such action Is cantrary
to the arbitration award. The exarcise of such rights shall not constitute a walver of the right to submit any Dispute to arbitration, and any
claim or controversy ralatad to tha exercige of such rights shall ba a Disputa to be resolved under the provisions of this arbitration cleuse.
Any porty moy Inftiate arbltration with tha Administrator, if any party desires to arbitrate e Dispute asserted agalnst such party in 8
complaint, counterclaim, cross-claim, or third-party complaint thereto, or in an answer or other reply to any such pleading, such party must
make Bn appropriate motlon to the trial court speking 10 compel arbitration, which motion must be filed with the court within 45 days of
servica of the pleading, or amendment thereto, setting forth such Dispute, If arbitration Is compelied after commancement of litlgation of 8
Disputs, the party obtaining an order compeling arbitration shall commance arbitration and pay the Administrator's tiling fees and costs
within 46 days of entry of such order. Failurs to do so shall constitute an agreemant to procead with fitigation and waiver of the right to
arbltrate, In any arbltration commancad by & consumer regerding & consumer Dispute, Lender shall pay one half of the Administrator's
filing fes, up to $260,

(f} Notwithstanding the applicabliity of any other Iaw to this agreemant, the erbitration clause, or Related Agresments betwoon of among
the parties, the Federal Arbitratlon Act, 9 U.5.C. Senton 1 ot seq., shall apply to the construction and interpratation of this arbitratlon
clausa, if any provision of this arbitration clause should be determined to be unenforceable, oll other provisions of this arbitretion clavse
ghall remain in full force and effect.

Acknowledgmant. You understand end agree to the terms and conditions In this Agreement. By signing this Agreement, you acknowledge that
you have read 1his Agreement, You also acknowledge receipt of a completed copy of this Agresment, Including the Fair Credit Billing Notice and
the early home aquity line of credit application disclosure, in addition 1o the handbook entitled "What you should know about Home Equity Linos
of Credit,” given with the application,

Effective Dishursement Date:
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BILLING ERROR RIGHTS
YOUR BILLING RIGHTS
KEEP THIS NOTICE FOR FUTURE USE

This netice containg important information about your rights and our responsibilities under the Falr Credit Billing Act.
Notify us in case of errors or questions about your bill.

If you think your bill is wrong, of f you nesd more information about a transaction on yeur bill, write us on & separate sheat at

Zions First National Bank

P.0. Box 30160

Waest Valley City, UT 84130-0160
or at the addrass Jistad on your bill, Write to us as soon a5 possible. We must hear from you ne later than sixty {80) days aftar we sant you the
first bill on which the eeror or problem appoarad. You can telephone us, but doing so will not preserve your rights.

In your letter, give us the followling intormation:
Your name and account number,
Tho doliar amoeunt of the suspected srror,
Dascribe tge srsor and explain, If you cen, why you beliave there Is an error. If you need more information, describe the Itam you are
ngt sure about,

If you have authotized us to pay your bill automatically from your savings or checking &ccount, you can stop tha paymsent on any smount you
think 8 wrong, Ta stop the payment, your lattar must reach us three (3) business days before the sutomatic payment Is scheduled to ocour.

Your rights and our respansibilitios after we recelve your writtan notice.

We must acknowledge your lettar within thirty (30) days, unless we hava cerrected the error by then, Within ninety (80) days, we must either
gorrect the error or axplain why we belleve the bill was correct.

Aftar we receive your letter, wa cannot try to collact any amount yeu guestion, of report you as dslinquent. We can continus to bill you for the
amount you question, Including finance charges, and we can apply any unpsid amount ageinst your Credit Limit. You do not have to pay any
questioned amount while we are investigating, but you are still obligated to pay the parts of your bill that are not In gquastion.

if we find that wa made 8 mistake on your bill, you will not have to pay any finance charges related to any questloned amount, If we didn't
moke & mistaka, you may have to pey finance charges, snd you will have to make up any missed paymants on the qusstioned amount. in sither
case, we will send you a statement of the amount you owe and the date on which it is due.

if you fail to pay the amount thet ws think you owe, wg may report you as delinguent. However, if our explanation doos not satisfy you and
you write to us within ten {10} days telling us that you still refusa to pay, we must 1ell anyone wa report you 1o that you have a question about
your bill. And, ws must tall you the name of anyone we reported you 0. We must tell anyone we report you to that the matter has been
sattled between us when It finally is,

it we don't follow thass rules, we can't collect the first $50 of the questioned amount, even If your bill was correct.

TABAR PR Landing. Vo, 3.32.100 Copr. Harland Fhanciel Solutiont, lag. 1537, 2008, Al Rights Pesenved, L UT EACFALPADZRIC TR-Z33170 PA-RECAVF
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(Page 5 of 9)

"VARIABLE RATE LINE INDEX" EXHIBIT

" Rofarences In the shaded ares are tor our uge only and do not limit the applicability of thig docurmnent to any particular loan or item,
Any item above containing "***" has been pmitted due to text langth Kmitationsa.

Borrower: SHAYNE CRAPO Lander; ZIONS FIRST NATIONAL BANY
BBB EAST BRMBTLECOMNE LANE OREM/WABATCH OFFICE

LXELTA, UT 84624 1220 S0UTH 8OO EAST
. OREM, UT 84068

This

~YARIABLE RATE LINE INDEX" EXHIBIT iz attached to and: by this reforencs is made a part of the Hams Equity Line Cradiy Agresment and
Disclosurs, dated December 28, 2008, and execyted in connection with & kban or other financial accommodations between ZIONS FIRST
NATIONAL BANK and SHAYNE CRAPRO.

"aciable Rate Line Index”. Tho ANNUAL PERCENTAGE AATE for the Varlablo Rate Line will be the amount of the Variable Rate Margin shown
in the "Margin Added to Index” listed in the Home Equity Ling Credit Agraement ang Dlsclosure pius the valua of the Variable Rata Line Index
on the Varlable Rate Lino Reference Date es defined below. It no "Margin Added 1o Indax” percentage is hated in the Home Equity Line Credit
Agresmant and Disclosure, the ANNUAL PERCENTAGE RATE will be the value of tha Variahie Rate Ling Index.

Variable Rate Credit Line Index:

The Variable Rate Line Indax which we use to determine changes in the ANNUAL PERCENTAGE RATE tar the Variable Rata Line is the published
commaercial Inan variabie rate index held on the Varlable Rais Ling Referance Date by any 1wa of the following barks: J.F. Morgan Chase & Co.,
Woella Fargo Bank, N.A., and Bank of America, N.A, In tha avent no two of the above banks have the same published rate, the bank having the
madian rate will estabiish the Variable Rate Line index, The Variable Rate Line hdax g only a standard for maasuring rates, and is not
necessarly a rate commonly charged (o any clase of borrowers, nor Is it the hest or lowast rate offered by any lender, The Varlobte Rate Line
ndax may alec be referred 10 as Ziong "Prime Rata”.

Varlable Rate Line Referance Date:

The vehie of the Variable Rate Line index for the initial ANNUAL PERCENTAGE RATE tor the Varinble Rate Line, and for any changee In the
ANNUAL PERCENTAGE RATE foy the Variable Rata Line, ls determined on the Variabla Aate Line Reference Date. The Variable Rate Line
Reterence Date Is the last doy of your statement cysle. Tho raie on that data will apply to the balance in your Vaviable Rate Lina throughout the
following staternent cycla up to and Including the 18st day of your statemant cycle, H for sny reason the Varlable Rate Ling Index is not avallabla
on the Reference Date, wa will use the Variable Fate Line Index in effact on the most recent, previcusly avallabls date, We have the right ta
verify and cosrect of resolva Any arras or ather discrepancy In any published valua of the Variable Rate Line Index.

THIS
"7ARIABLE RATE LINE INDEX" EXHIBIT 1S EXECUTED ON DECEMBER 28, 2008.

M

LASER PHO Laeng, wer, .97 103 Cofr, Fwrind 1 nbastd Botuflony, Mg, 1637, 200, AW Alghis Rasarvpt. + UT GOGFRLPLDIG G TH.332770 PR HLCLVF
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ZIONS FIRST NATIONAL BANK
ONE SOUTH MAIN

STE 800

SALT LAKE CITY UT 84133

¥ SHAYNE CRAPO
S¥is 665 BRISTLECONE LN
DELTA UT 84624-8913

Aol g oy e

1442.7T2

- [} commecTED it checked)

CREDITOR'S name, straet address, city of town, provinge or stata, couniry,
ZIP, or jereign postal code, and telephone no.

ZIONS FIRST NATIONAL BANK

1 Bate of idantifizble svent

OMB No. 1645-1424
12/31/2013

CNE SOUTH MAIN
STE 800

2 Amount of debt dischaed

Cancellation
of Debt

2013

$250,000.00

SALT LAKE CITY, UT 84133
800-789-2265

3 interast if included in box 2

Form 1099-C

4 Debt description
CREDITOR'S federal identitication number DEBYOR'S identification number escnptior

87-0189025 528-57-2357

DEBTOR’S nama, streel address, city or town, provinge or slate, country,
and ZIP or foreign postal code

SHAYNE CRAPO

665 BRISTLECONE LN

FORGIVEN DEBT AMT 3 YRS NO PAYMENT

Copy B

For Debtor

This Is important tax
information and is being
furnished to the lnternal
Revenue Service. If you
are required to tile &
return, a negligence

DELTA, UT 84624-8913

§ If checked, the debtor was persanally flable for
repayment of the debt

penalty or ather sanction

@ may be imposad on you
if taxable intome

results fram this

transaction and the IRS

determines that it has

ACTOUAL NUMEer (SE@ instructions)

11012110110010886

& |dentifiabte event coda

7 Fair market vafue of proparty not baen reported.

H $714,000.00

Form 1099-C {keep for your records)

1099-C Instructions for Debtor

You received this farm because a Federal Govamment agency of an applicable financial
enlity {a lender) has discharged (cancafed or forgiven) a dsbl you qwed, or bacauss an
identifialle eveni has accurred that aither is or is deermed to be a discharga of & debt of
$600 or mare, |t a creditor has discharged a debt you owed, you are required 10 include
the discharged amount In your income, even if it is fess than $600, on the "Other income”
+#ine of your Form 1030, However, vou may not heve lofnchude allof the cancelsd dabtin... .. .- .
your ineome. There are exceplions and exclusions, such as barkmuptey and insalvency,
See Pub, 4681, avaifable at 1RB.gov, for more details. i an Identifiable avent hes
occurred but the debt has not acrually been disgha rged, then include any discharged debt
in your incoma in the year that it is actially discharged, unless en exception or exclusion
applies 10 you in that year,

Debtor’s identification number. For your prolection, this tarm may show only the [ast four
digits of your S5N, ITIN, ar ATIN, However, the issuer has reported your cormplele
identification number to the IRS, and, where applicable, 1o state andfor iocal governments,
Account number, May show as accouni or other unique rumber the creditor assigned io
distinguish your eceount.

Box 1. Shows the date the earliest identiifable event accurred or, at the crediior's
discrefion, the date of an actual discharge that oecurved befare an identifiable event. See
the code in box 6.

Box 2, Shows tha amaunt of debt either aciually or deemed dischargad, Note: If you

do not agree vilh the amount, contact your creditor.

Box 3. Shows intarest if includad in the debt raported in box 2. See Pub, 4681 1o sea it
you fust include the Interest in gross income,

001442 0001443 00001163 0001

www.irs.gov/form1099¢

Depariment of the Treasury - internal Revanus Service

Box 4. Shaws a deserigtion of ha debl. If bex 7 |s campleted, box 4 also shows a
description of the propeny,

Box 6. Shows whether you wera personally fiable for repayment of the debt whan ihe
debt was created of, if modified, at the fima of the last modification. See Pub. 4881 for
FapOrting inskuclions.

Bex 6. May show the rezsen your-creditor has filad this-dorm. Tha codes in this box ars
desciived in more delait in Pub, 4681, A-Bankrupicy; 8-Other judicial debt rafief;
C-Statute of Emitations or expiration ot dafigi y paiiod; D-Foreclosure election;

€-Debt reliat from probate or simliar proceeding; F-By agrecmant; G-Dacision or policy
ta discontinue callection; H-Expiration of nonpayment testing periad; or +-Othar actual
discharge before identifiable event.

Box 7. If, in the same calerdar year,  foractosure or abandonment of property occurred
in connection with tha cancelialion of the debr, the fair market valua (FMY) of the
propanty will be shown, or you witl receive aseparale Farm 1689-A. Generally, the gross
foreclasure bid price Is considered to be the FMV, For an abandonment or voluntary
conveyance in liau of foreclosure, the FRMV is gen erally the appnaised value of fhe property.
Yol may have income or loss bacause of tha acauisition or abandonment. See Pub, 4681
for Informaticn about forecicsures and abandonments. if the Rropany was your main
heme, sea Pub, 623 to ligure any taxable gain or ardinary income.,

Future dovalopments. For the latast informstion about davelopments related te Form
1089-C andits i ions, such as legislation enacted after they ware publishad,

0o to www.irs.govform1 090¢,

SC000305
00308"

86416-0001 71129 01/27/14 -£1
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Instructions for Forms

1099-A and 1099-C

Department of the Treasury
Internal Revenue Service

Acquisition or Abandonment of Secured Property and Cancellation of Debt

Section references are to the Internal Revenue Code
unless otherwise noted.

Future Developments

For the latest information about developments related to
Forms 1099-A and 1099-C and their instructions, such as
legislation enacted after they were published, go to
www.irs.gov/form1099a and www.irs.gov/form1099c.

What's New

At the time these instructions went to print Proposed
Regulations (REG-136676-13) were issued concerning
the 36-month non-payment testing period. See,
www.irs.gov/form1099a for further developments.

Reminder

In addition to these specific instructions, you should also
use the 2015 General Instructions for Certain Information
Returns (Forms 1097, 1098, 1099, 3921, 3922, 5498, and
W-2G). Those general instructions include information
about the following topics.

® Who must file (nominee/middleman).

When and where to file.

Electronic reporting requirements.

Corrected and void returns.

Statements to recipients.

Taxpayer identification numbers.

Backup withholding.

Penalties.

Other general topics.

You can get the general instructions from www.irs.gov/
form1099a or www.irs.gov/form1099c or by calling
1-800-TAX-FORM (1-800-829-3676).

Specific Instructions for Form 1099-A

File Form 1099-A, Acquisition or Abandonment of
Secured Property, for each borrower if you lend money in
connection with your trade or business and, in full or
partial satisfaction of the debt, you acquire an interest in
property that is security for the debt, or you have reason to
know that the property has been abandoned. You need
not be in the business of lending money to be subject to
this reporting requirement.

Coordination With Form 1099-C

If, in the same calendar year, you cancel a debt of $600 or
more in connection with a foreclosure or abandonment of
secured property, it is not necessary to file both Form
1099-A and Form 1099-C, Cancellation of Debt, for the
same debtor. You may file Form 1099-C only. You will
meet your Form 1099-A filing requirement for the debtor
by completing boxes 4, 5, and 7 on Form 1099-C.

Sep 17,2014

However, if you file both Forms 1099-A and 1099-C, do
not complete boxes 4, 5, or 7 on Form 1099-C. See the
instructions for Form 1099-C, later.

Property

Property means any real property (such as a personal
residence), any intangible property, and tangible personal
property except:

® No reporting is required for tangible personal property
(such as a car) held only for personal use. However, you
must file Form 1099-A if the property is totally or partly
held for use in a trade or business or for investment.

® No reporting is required if the property securing the loan
is located outside the United States and the borrower has
furnished the lender a statement, under penalties of
perjury, that the borrower is an exempt foreign person
(unless the lender knows that the statement is false).

Who Must File

In addition to the general rule specified above, the
following rules apply.

Multiple owners of a single loan. If there are multiple
owners of undivided interests in a single loan, such as in
pools, fixed investment trusts, or other similar
arrangements, the trustee, record owner, or person acting
in a similar capacity must file Form 1099-A on behalf of all
the owners of beneficial interests or participations. In this
case, only one form for each borrower must be filed on
behalf of all owners with respect to the loan. Similarly, for
bond issues, only the trustee or similar person is required
to report.

Governmental unit. A governmental unit, or any of its
subsidiary agencies, that lends money secured by
property must file Form 1099-A.

Subsequent holder. A subsequent holder of a loan is
treated as a lender and is required to report events
occurring after the loan is transferred to the new holder.

Multiple lenders. If more than one person lends money
secured by property and one lender forecloses or
otherwise acquires an interest in the property and the sale
or other acquisition terminates, reduces, or otherwise
impairs the other lenders' security interests in the
property, the other lenders must file Form 1099-A for each
of their loans. For example, if a first trust holder forecloses
on a building, and the second trust holder knows or has
reason to know of such foreclosure, the second trust
holder must file Form 1099-A for the second trust even
though no part of the second trust was satisfied by the
proceeds of the foreclosure sale.

Cat. No. 27991U
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Abandonment

An abandonment occurs when the objective facts and
circumstances indicate that the borrower intended to and
has permanently discarded the property from use. You
have “reason to know” of an abandonment based on all
the facts and circumstances concerning the status of the
property. You will be deemed to know all the information
that would have been discovered through a reasonable
inquiry when, in the ordinary course of business, you
become aware or should become aware of circumstances
indicating that the property has been abandoned. If you
expect to commence a foreclosure, execution, or similar
sale within 3 months of the date you had reason to know
that the property was abandoned, reporting is required as
of the date you acquire an interest in the property or a
third party purchases the property at such sale. If you
expect to but do not commence such action within 3
months, the reporting requirement arises at the end of the
3-month period.

Statements to Borrowers

If you are required to file Form 1099-A, you must provide a
statement to the borrower. Furnish a copy of Form 1099-A
or an acceptable substitute statement to each borrower.
For more information about the requirement to furnish a
statement to the borrower, see part M in the 2015 General
Instructions for Certain Information Returns.

Truncating Borrower's identification number on
statements. Pursuant to Treasury Regulations section
301.6109-4, all filers of Form 1099-A may truncate a
borrower's identification number (social security number
(SSN), individual taxpayer identification number (ITIN),
adoption taxpayer identification number (ATIN), or
employer identification number (EIN)) on payee
statements. Truncation is not allowed on any documents
the filer files with the IRS. A lender's identification number
may not be truncated on any form. See part J in the 2015
General Instructions for Certain Information Returns.

Account Number

The account number is required if you have multiple
accounts for a borrower for whom you are filing more than
one Form 1099-A. Additionally, the IRS encourages you
to designate an account number for all Forms 1099-A that
you file. See part L in the 2015 General Instructions for
Certain Information Returns.

Box 1. Date of Lender's Acquisition or
Knowledge of Abandonment

For an acquisition, enter the date you acquired the
secured property. An interest in the property generally is
acquired on the earlier of the date title is transferred to the
lender or the date possession and the burdens and
benefits of ownership are transferred to the lender. If an
objection period is provided by law, use the date the
objection period expires. If you purchase the property at a
sale held to satisfy the debt, such as at a foreclosure or
execution sale, use the later of the date of sale or the date
the borrower's right of redemption, if any, expires.

For an abandonment, enter the date you knew or had
reason to know that the property was abandoned unless
you expect to commence a foreclosure, execution, or

similar action within 3 months, as explained earlier. If a
third party purchases the property at a foreclosure,
execution, or similar sale, the property is treated as
abandoned, and you have reason to know of its
abandonment on the date of sale.

Box 2. Balance of Principal Outstanding

Enter the balance of the debt outstanding at the time the
interest in the property was acquired or on the date you
first knew or had reason to know that the property was
abandoned. Include only unpaid principal on the original
debt. Do not include accrued interest or foreclosure costs.

Box 3. Reserved

Box 4. Fair Market Value (FMV) of Property

For a foreclosure, execution, or similar sale, enter the
FMV of the property. See Temporary Regulations section
1.6050J-1T, Q/A-32. Generally, the gross foreclosure bid
price is considered to be the FMV. If an abandonment or
voluntary conveyance to the lender in lieu of foreclosure
occurred and you placed an “X” in the checkbox in box 5,
enter the appraised value of the property. Otherwise,
make no entry in this box.

Box 5. Was Borrower Personally Liable for
Repayment of the Debt

If the borrower was personally liable for repayment of the
debt at the time the debt was created or, if modified, at the
time of the last modification, enter an “X” in the checkbox.

Box 6. Description of Property

Enter a general description of the property. For real
property, generally you must enter the address of the
property, or, if the address does not sufficiently identify
the property, enter the section, lot, and block.

For personal property, enter the applicable type, make,
and model. For example, describe a car as “Car—2011
Honda Accord.” Use a category such as “Office
Equipment” to describe more than one piece of personal
property, such as six desks and seven computers. Enter
“CCC” for crops forfeited on Commodity Credit
Corporation loans.

Specific Instructions for Form 1099-C

The creditor's phone number must be provided in
. the creditor's information box. It should be a
XLy central number for all canceled debts at which a
person may be reached who will insure the debtor is
connected with the correct department.

Do not file Form 1099-C when fraudulent debt is
. canceled due to identity theft. Form 1099-C is to
Xy be used only for cancellations of debts for which
the debtor actually incurred the underlying debt.

File Form 1099-C, Cancellation of Debt, for each
debtor for whom you canceled a debt owed to you of $600
or more if:

1. You are an entity described under Who Must File,
below, and

Instructions for Forms 1099-A agtjg&?!') (2015)



2. Anidentifiable event has occurred. It does not
matter whether the actual cancellation is on or before the
date of the identifiable event. See When Is a Debt
Canceled, later.

Form 1099-C must be filed regardless of whether
the debtor is required to report the debt as
(Y income.

The debtor may be an individual, corporation,
partnership, trust, estate, association, or company.

Do not combine multiple cancellations of a debt to
determine whether you meet the $600 reporting
requirement unless the separate cancellations are under a
plan to evade the Form 1099-C requirements.

Coordination With Form 1099-A

If, in the same calendar year, you cancel a debt of $600 or
more in connection with a foreclosure or abandonment of
secured property, it is not necessary to file both Form
1099-A, Acquisition or Abandonment of Secured
Property, and Form 1099-C for the same debtor. You may
file Form 1099-C only. You will meet your Form 1099-A
filing requirement for the debtor by completing boxes 4, 5,
and 7 on Form 1099-C. However, you may file both Forms
1099-A and 1099-C; if you do file both forms, do not
complete boxes 4, 5, or 7 on Form 1099-C. See the
instructions for Form 1099-A, earlier, and Box 4, Box 5,
and Box 7, later.

Who Must File
File Form 1099-C if you are:

1. Afinancial institution described in section 581 or
591(a) (such as a domestic bank, trust company, building
and loan or savings and loan association).

2. A credit union.

3. Any of the following, its successor, or subunit of one
of the following:

a. Federal Deposit Insurance Corporation,
b. Resolution Trust Corporation,
c. National Credit Union Administration,

d. Any other federal executive agency, including
government corporations,

e. Any military department,
f. U.S. Postal Service, or
g. Postal Rate Commission.

4. A corporation that is a subsidiary of a financial
institution or credit union, but only if, because of your
affiliation, you are subject to supervision and examination
by a federal or state regulatory agency.

5. A Federal Government agency including:
a. Adepartment,

b. Anagency,

c. A court or court administrative office, or

d. Aninstrumentality in the judicial or legislative
branch of the government.

6. Any organization whose significant trade or
business is the lending of money, such as a finance
company or credit card company (whether or not affiliated

Instructions for Forms 1099-A and 1099-C (2015)

with a financial institution). The lending of money is a
significant trade or business if money is lent on a regular
and continuing basis. Regulations section 1.6050P-2(b)
lists three safe harbors under which reporting may not be
required for the current year. See Safe harbor rules next.

Safe harbor rules. The three safe harbor rules in which
an entity will not be considered to have a significant trade
or business of lending money are:

1. No prior year reporting required. An organization
will not have a significant trade or business of lending
money for the current year if the organization was not
required to report in the prior year and if its gross income
from lending money in the most recent test year (see item
3 below) is less than both 15% of the organization's gross
income and $5 million.

2. Prior year reporting requirement. An organization
that had a prior year reporting requirement will not have a
significant trade or business of lending money for the
current year if, for each of the 3 most recent test years, its
gross income from lending money is less than both 10%
of the organization's gross income and $3 million.

3. No test year. Newly formed organizations are
considered not to have a significant trade or business of
lending money even if the organization lends money on a
regular and continuing basis. However, this safe harbor
does not apply to an entity formed or availed of for the
principal purpose of holding loans acquired or originated
by another entity. In this instance, the transferee entity
(including real estate mortgage investment conduits
(REMICs) and pass-through securitized indebtedness
arrangements) may be required to report cancellation of
indebtedness on Form 1099-C. See Regulations section
1.6050P-1(e)(5).

Test year defined. A testyear is a tax year of the
organization that ends before July 1 of the previous
calendar year. For example, X, a calendar year taxpayer
who has a significant trade or business of lending money,
is formed in year one. X will not have a test year in year
one or year two. However, for year three, X's test year will
be year one. In year three, year one is the only year that
ended before July 1 of the previous calendar year (in this
example, year two).

Penalties. There are penalties for failure to file correct
information returns by the due date and for failure to
furnish correct payee statements. See part O in the 2015
General Instructions for Certain Information Returns for
details.

Exceptions. Until further guidance is issued, no
penalty will apply for failure to file Form 1099-C, or provide
statements to debtors, for amounts:
¢ Discharged in nonlending transactions, or
® Forgiven pursuant to the terms of a debt obligation.

Multiple creditors. If a debt is owned (or treated as
owned for federal income tax purposes) by more than one
creditor, each creditor that is described under Who Must
File, earlier, must issue a Form 1099-C if that creditor's
part of the canceled debt is $600 or more. A creditor will
be deemed to have met its filing requirements if a lead
bank, fund administrator, or other designee of the creditor
complies on its behalf. The designee may file a single
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Form 1099-C reporting the aggregate canceled debt or
may file Form 1099-C for that creditor's part of the
canceled debt. Use any reasonable method to determine
the amount of each creditor's part of the canceled debt.

Debt owned by a partnership is treated as owned by
the partners and must follow the rules for multiple
creditors.

Pass-throughs and REMICs. Until further guidance is
issued, no penalty will apply for failure to file Form
1099-C, or provide statements to debtors, for a canceled
debt held in a pass-through securitized debt arrangement
or held by a REMIC. However, see item 3 under Safe
harbor rules, earlier.

A pass-through securitized debt arrangement is any
arrangement in which one or more debts are pooled and
held for 20 or more persons whose interests in the debt
are undivided co-ownership interests that are freely
transferable. Co-ownership interests that are actively
traded personal property (as defined in Regulations
section 1.1092(d)-1) are presumed to meet these
requirements.

Debt Defined

A debt is any amount owed to you, including stated
principal, stated interest, fees, penalties, administrative
costs, and fines. The amount of debt canceled may be all
or only part of the total amount owed. However, for a
lending transaction, you are required to report only the
stated principal. See Exceptions, later.

When To File

Generally, file Form 1099-C for the year in which an
identifiable event occurs. See Exceptions, later. If you
cancel a debt before an identifiable event occurs, you may
choose to file Form 1099-C for the year of cancellation.
No further reporting is required even if a later identifiable
event occurs with respect to an amount previously
reported. Also, you are not required to file an additional or
corrected Form 1099-C if you receive payment on a prior
year debt.

When Is a Debt Canceled

A debt is deemed canceled on the date an identifiable
event occurs or, if earlier, the date of the actual discharge
if you choose to file Form 1099-C for the year of
cancellation. An identifiable event is one of the following.

1. Adischarge in bankruptcy under Title 11 of the U.S.
Code. For information on certain discharges in bankruptcy
not required to be reported, see Exceptions, later. Enter
“A” in box 6 to report this identifiable event.

2. A cancellation or extinguishment making the debt
unenforceable in a receivership, foreclosure, or similar
federal nonbankruptcy or state court proceeding. Enter
“B” in box 6 to report this identifiable event.

3. A cancellation or extinguishment when the statute
of limitations for collecting the debt expires, or when the
statutory period for filing a claim or beginning a deficiency
judgment proceeding expires. Expiration of the statute of
limitations is an identifiable event only when a debtor's
affirmative statute of limitations defense is upheld in a final

judgment or decision of a court and the appeal period has
expired. Enter “C” in box 6 to report this identifiable event.

4. A cancellation or extinguishment when the creditor
elects foreclosure remedies that by law extinguish or bar
the creditor's right to collect the debt. This event applies to
a mortgage lender or holder who is barred by local law
from pursuing debt collection after a “power of sale” in the
mortgage or deed of trust is exercised. Enter “D” in box 6
to report this identifiable event.

5. A cancellation or extinguishment making the debt
unenforceable under a probate or similar proceeding.
Enter “E” in box 6 to report this identifiable event.

6. A discharge of indebtedness under an agreement
between the creditor and the debtor to cancel the debt at
less than full consideration (for example, short sales).
Enter “F” in box 6 to report this identifiable event.

7. Adischarge of indebtedness because of a decision
or a defined policy of the creditor to discontinue collection
activity and cancel the debt. A creditor's defined policy
can be in writing or an established business practice of
the creditor. A creditor's established practice to stop
collection activity and abandon a debt when a particular
nonpayment period expires is a defined policy. Enter “G”
in box 6 to report this identifiable event.

8. The expiration of non-payment testing period. This
applies only to entities described in numbers 1, 2, 3, or 4
under Who Must File, earlier. This event occurs when the
creditor has not received a payment on the debt during
the testing period. The testing period is a 36-month period
ending on December 31, plus any time when the creditor
was precluded from collection activity by a stay in
bankruptcy or similar bar under state or local law. Enter
“H” in box 6 to report this identifiable event.

The creditor can rebut the occurrence of this
identifiable event if:

a. The creditor (or a third party collection agency on
behalf of the creditor) has engaged in significant bona fide
collection activity during the 12-month period ending on
December 31, or

b. Facts and circumstances that exist on January 31
following the end of the 36-month period indicate that the
debt was not canceled.

Significant bona fide collection activity does not include
nominal or ministerial collection action, such as an
automated mailing. Facts and circumstances indicating
that a debt was not canceled include the existence of a
lien relating to the debt (up to the value of the security) or
the sale or packaging for sale of the debt by the creditor.

9. Other actual discharge before identifiable event.
Enter “I” in box 6 if there is an other actual discharge
before one of the identifiable events listed above.

Exceptions
You are not required to report on Form 1099-C the
following.

1. Certain bankruptcies. You are not required to report
a debt discharged in bankruptcy unless you know from
information included in your books and records that the
debt was incurred for business or investment purposes. If

Instructions for Forms 1099-A agtjg&?-g (2015)



you are required to report a business or investment debt
discharged in bankruptcy, report it for the later of:

a. The year in which the amount of discharged debt
first can be determined, or

b. The year in which the debt is discharged in
bankruptcy.

A debt is incurred for business if it is incurred in
connection with the conduct of any trade or business
other than the trade or business of performing services as
an employee. A debt is incurred for investment if it is
incurred to purchase property held for investment (as
defined in section 163(d)(5)).

2. Interest. You are not required to report interest.
However, if you choose to report interest as part of the
canceled debt in box 2, you must show the interest
separately in box 3.

3. Nonprincipal amounts. Nonprincipal amounts
include penalties, fines, fees, and administrative costs.
For a lending transaction, you are not required to report
any amount other than stated principal. A lending
transaction occurs when a lender loans money to, or
makes advances on behalf of, a borrower (including
revolving credit and lines of credit). For a nonlending
transaction, nonprincipal amounts are included in the
debt. However, until further guidance is issued, no
penalties will be imposed for failure to report these
amounts in nonlending transactions.

4. Foreign debtors. Until further guidance is issued, no
penalty will apply if a financial institution does not file Form
1099-C for a debt canceled by its foreign branch or
foreign office for a foreign debtor, provided all the
following apply.

a. The financial institution is engaged in the active
conduct of a banking or similar business outside the
United States.

b. The branch or office is a permanent place of
business that is regularly maintained, occupied, and used
to carry on a banking or similar financial business.

c. The business is conducted by at least one
employee of the branch or office who is regularly in
attendance at the place of business during normal
working hours.

d. The indebtedness is extended outside the United
States by the branch or office in connection with that trade
or business.

e. The financial institution does not know or have
reason to know that the debtor is a U.S. person.

5. Related parties. Generally, a creditor is not required
to file Form 1099-C for the deemed cancellation of a debt
that occurs when the creditor acquires the debt of a
related debtor, becomes related to the debtor, or transfers
the debt to another creditor related to the debtor.
However, if the transfer to a related party by the creditor
was for the purpose of avoiding the Form 1099-C
requirements, Form 1099-C is required. See section
108(e)(4).

6. Release of a debtor. You are not required to file
Form 1099-C if you release one of the debtors on a debt
as long as the remaining debtors are liable for the full
unpaid amount.

Instructions for Forms 1099-A and 1099-C (2015)

7. Guarantor or surety. You are not required to file
Form 1099-C for a guarantor or surety. A guarantor is not
a debtor for purposes of filing Form 1099-C even if
demand for payment is made to the guarantor.

8. Seller financing. Organizations whose principal
trade or business is the sale of non-financial goods or
non-financial services, and who extend credit to
customers in connection with the purchase of those
non-financial goods and non-financial services, are not
considered to have a significant trade or business of
lending money, with respect to the credit extended in
connection with the purchase of those goods or services,
for reporting discharge of indebtedness on Form 1099-C.
See Regulations section 1.6050P-2(c). But the reporting
applies if a separate financing subsidiary of the retailer
extends the credit to the retailer's customers.

Multiple Debtors

For debts of $10,000 or more incurred after 1994 that
involve debtors who are jointly and severally liable for the
debt, you must report the entire amount of the canceled
debt on each debtor's Form 1099-C. Multiple debtors are
jointly and severally liable for a debt if there is no clear and
convincing evidence to the contrary. If it can be shown
that joint and several liability does not exist, a Form
1099-C is required for each debtor for whom you canceled
a debt of $600 or more.

For debts incurred before 1995 and for debts of less
than $10,000 incurred after 1994, you must file Form
1099-C only for the primary (or first-named) debtor.

If you know or have reason to know that the multiple
debtors were husband and wife who were living at the
same address when the debt was incurred, and you have
no information that these circumstances have changed,
you may file only one Form 1099-C.

Recordkeeping

If you are required to file Form 1099-C, you must retain a
copy of that form or be able to reconstruct the data for at
least 4 years from the due date of the return.

Requesting TINs

You must make a reasonable effort to obtain the correct
name and taxpayer identification number (TIN) of the
person whose debt was canceled. You may obtain the
TIN when the debt is incurred. If you do not obtain the TIN
before the debt is canceled, you must request the debtor's
TIN. Your request must clearly notify the debtor that the
IRS requires the debtor to furnish its TIN and that failure to
furnish such TIN subjects the debtor to a $50 penalty
imposed by the IRS. You may use Form W-9, Request for
Taxpayer Identification Number and Certification, to
request the TIN. However, a debtor is not required to
certify his or her TIN under penalties of perjury.

Statements to Debtors

If you are required to file Form 1099-C, you must provide a
statement to the debtor. Furnish a copy of Form 1099-C or
an acceptable substitute statement to each debtor. In the
2015 General Instructions for Certain Information Returns,
see:
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® Part M for more information about the requirement to
furnish a statement to the debtor, and

® Part J for specific procedures to complete Form 1099-C
for debtors in bankruptcy.

Truncating Debtor's identification number on payee
statements. Pursuant to Treasury Regulations sections
301.6109-4, all filers of Form 1099-C may truncate a
debtor's identification number (social security number
(SSN), individual taxpayer identification number (ITIN),
adoption taxpayer identification number (ATIN), or
employer identification number (EIN)) on payee
statements. Truncation is not allowed on any documents
the filer files with the IRS. A creditor's identification
number may not be truncated on any form. See part J in
the 2015 General Instructions for Certain Information
Returns.

Account Number

The account number is required if you have multiple
accounts for a debtor for whom you are filing more than
one Form 1099-C. Additionally, the IRS encourages you
to designate an account number for all Forms 1099-C that
you file. See part L in the 2015 General Instructions for
Certain Information Returns.

Box 1. Date of Identifiable Event

Enter the date of the identifiable event. See When Is a
Debt Canceled, earlier. However, if you actually cancel a
debt before an identifiable event and you choose to report
that cancellation, enter the date that you actually canceled
the debt.

Box 2. Amount of Debt Discharged

Enter the amount of the canceled debt. See Debt Defined
and Exceptions, earlier. The amount of the canceled debt
cannot be greater than the total debt less any amount the
lender receives in satisfaction of the debt by means of a
settlement agreement, foreclosure sale, a short sale that
partially satisfied the debt, etc.

Box 3. Interest if Included in Box 2

Enter any interest you included in the canceled debt in
box 2. You are not required to report interest in box 2. But
if you do, you must also report it in box 3.

Box 4. Debt Description

Enter a description of the origin of the debt, such as
student loan, mortgage, or credit card expenditure. Be as
specific as possible. If you are filing a combined Form
1099-C and 1099-A, include a description of the property.

Box 5. Check Here if the Debtor was Personally
Liable for Repayment of the Debt

If the debtor was personally liable for repayment of the
debt at the time the debt was created or, if modified, at the
time of the last modification, enter an “X” in the checkbox.

Box 6. Identifiable Event Code

Enter the appropriate code to report the nature of the
identifiable event. For more information about the code to
use when reporting each identifiable event, see When Is a
Debt Canceled, earlier, and Regulations section
1.6050P-1(b)(2). Also see Publication 4681, Canceled
Debts, Foreclosures, Repossessions, and
Abandonments.

Box 7. Fair Market Value (FMV) of Property

If you are filing a combined Form 1099-C and 1099-A for a
foreclosure, execution, or similar sale, enter the FMV of
the property. Generally, the gross foreclosure bid price is
considered to be the FMV. If an abandonment or voluntary
conveyance to the lender in lieu of foreclosure occurred,
enter the appraised value of the property.

FMV should include the appraised value of the
property if the property is sold in a short sale.
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Addendum No. 5

(Ruling)



1eY SOUAT

“Third Judicial District
THIRD DISTRICT COURT ‘
SALT LAKE COUNTY, STATE OF UTAH
SALT LAKE DEPARTMENT
BY e
ZIONS FIRST NATIONAL BANK, ORDER GRANTING THE
: PLAINTIFF’S MOTION FOR
Plaintiff, SUMMARY JUDGMENT

Vs. Case No.: 140907019
SHAYNE D. CRAPO, Judge: Barry G. Lawrence

Defendant.

Plaintiff asserts a deficiency claim against the Defendant for the amount due and owing under
a note — $250,000 plus interest, costs and fees. Discovery has closed, and both parties have filed
cross-motions for summary judgment. Plaintiff argues that the facts are undisputed that $250,000
remains due and owing from the Defendant and seeks a judgment against him in the amount of
$289,069.86 through May 31, 2015, plus interest of $18.77 per day thereafter.! In response,
Defendant does not dispute that he has failed to pay the amount due under the note, but asserts
defenses based on the Plaintiff’s alleged discharge of the obligation. Defendant primarily argues that
by virtue of the Plaintiff issuing a 1099-C tax form to him for the 2013 tax year, the Plaintiff is
deemed to have discharged his debt and/or is barred by the doctrines of waiver and estoppel from

pursuing its claims.

! Those amounts were supported by the Affidavit of Rex Goodwin and were not disputed by Defendant.
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Accordingly, the principal question for the Court is this: What effect does the issuance of the
1099-C have on Plaintiff’s claims? On one hand, Plaintiff argues that the 1099-C is simply a tax
reporting tool and does not effectuate a discharge of the indebtedness, and thus Defendant’s defense
are unsupported and summary judgment is warranted.” On the other hand, Defendant initially
seemed to argue that the 1099-C precludes Plaintiff from asserting a claim as a matter of law.
However, even the cases Defendant relies upon suggest that the 1099-C form only constitutes some
evidence of a discharge, creating a question of fact for the jury; it does not in and of itself create a
legal bar to collection. The Court concludes — based on the applicable tax rules, L.R.S. authorities,
and persuasive majority of the case law —that the 1099-C does not effectuate or otherwise constitute
evidence of a discharge. That, plus the dearth of any other evidence supporting an alleged discharge
by Plaintiff, supports summary judgment in favor of Plaintiff.

L The 1099-C Form and Pertinent Regulations

It is undisputed that Defendant failed to make any payments to Plaintiff beginning in 2010.
In early 2014, Plaintiff issued a Form 1099-C to Defendant for the 2013 tax year. That form, entitled
“Cancellation of Debt” (“Form”), stated $250,000 as the “amount of debt discharged.” Notably, the
reason given for the code was signified as “Identifiable Event Code ‘H’.” The instructions on the
face of the Form provided the following guidance to the Defendant:

You received this form because a Federal Government agency or an applicable financial

entity (lender) has discharged (canceled or forgiven) a debt you owed or because an

identifiable event has occurred that either is or is deemed to be a discharge of a debt of $600
or more. . . . If an identifiable event has occurred but the debt has not actually been

2 Plaintiff also argues that there could not have been a discharge because any discharge would constitute a
“credit agreement” subject to the statute of frauds, Utah Code Ann. § 25-5-4(1)(f). Defendant counters that only a
“note or memorandum of the agreement,” is required (id.), which is satisfied by the 1099-C Form and the Charge Off
request. Because the Court concludes that there was no evidence of a discharge, it need not address this argument.

-
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discharged, then include any discharge debt in your income in the year that it is actually
discharged, unless an exception or exclusion applies to you in that year.

(Def.’s Mem. In Supp. of Summ. J. Ex. A2 (Cancellation of Debt )) (emphasis added.)
This cancellation process was done pursuantto 26 C.F.R. § 1.6050P-1. That regulation sets
forth the reporting requirements for a lender as follows:
(a) Reporting requirement—(1) In general. Except as provided in paragraph (d) of this
section, any applicable entity (as defined in section 6050P(c)(1)) that discharges an

indebtedness of any person (within the meaning of section 7701(a)(1)) of at least $600 during
a calendar year must file an information return on Form 1099—C with the Internal Revenue

Service. Solely for purposes of the reporting requirements of section 6050P and this section,

a discharge of indebtedness is deemed to have occurred, except as provided in paragraph
(b)(3) of this section, if and only if there has occurred an identifiable event described in

paragraph (b)(2) of this section, whether or not an actual discharge of indebtedness has

occurred on or before the date on which the identifiable event has occurred.

Id. (emphasis added.) Thus, consistent with the Form itself, two things are clear: First, that the
purpose of this regulation and document is to effect LR.S. tax reporting requirements. Second, that
a discharge of indebtedness for tax purposes includes both actual discharges as well as other events
that are not actual discharges.

26 C.F.R. § 1.6050P-1 subpart (b)(2) lists the eight recognized “identifiable events;” seven
of which appear to reflect actual discharges, including: 1) a discharge in bankruptcy, id. at sec.
1.6050P-1(b)(2)(A); 2) a “cancellation or extinguishment” for various reasons, id. at 1.6050P-1
(6)(2)(B), (C), (D) and (E); and 3) “a discharge of indebtedness” based on an agreement or based on
the creditor’s decision to discharge the debt.” Id. at sec. 1.6050P-1(b)(2)(F) and (G). The eighth
identifiable event, stated in sub-paragraph H, allows a lender to identify the reason for the issuance

of the 1099-C where there has not been an actual discharge:

(H) In the case of an entity described in section 6050P(c)(2)(A) through (C), the expiration
of the non-payment testing period, as described in § 1.6050P—1(b)(2)(iv).
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00556



26 C.F.R. § 1.6050P-1(b)(2)(H)(emphasis added.). The Form Plaintiff issued in this case clearly
and unambiguously reflects “Identifiable Event Code ‘H’,” referring to the expiration of a “testing
period,” as opposed to an actual discharge, cancellation or extinguishment.
II. Case Law Interpreting the Form 1099-C

Each party has cited to case law supporting their position. Plaintiff asks the Court to adopt
the majority position, the lead case for which is F.D.L.C. v. Cashion, 720 F.3d 169 (4th Cir. 2013).
There, also on summary judgment, the court addressed the issue whether “the introduction into
evidence of the 1099—C Form create[d] a genuine issue of material fact as to whether the Note had
been cancelled or assigned.” Id. at 177. The court concluded:

The plain language of the regulation leads us to conclude that filing a Form 1099-C is a

creditor’s required means of satisfying a reporting obligation to the IRS; it is not a means

of accomplishing an actual discharge of debt, nor is it required only where an actual
discharge has already occurred.

* k %k

The IRS, the administrative agency charged with the obligation of implementing IRC §
6050P through its regulations, thus treats the Form 1099-C as a means for satisfying a
reporting obligation and not as an instrument effectuating a discharge of debt or preventing
a creditor from seeking payment on a debt. Moreover, as the IRS correctly noted in the
foregoing Information Letters, nothing in the relevant statute or regulations prohibits
collection following the filing of a Form 1099-C.
Id. at 179 (emphasis addéd).
In Cashion, the debtor argued, just as the debtor argues here, that the 1099-C Form
constitutes prima facie evidence of an intent to discharge the loan, and that it would be up to the
lender to demonstrate a contrary intention, thereby creating a factual dispute. The court in Cashion

rejected that view, which it referred to as the view of “a small minority of the lower courts.” Id. at

178.
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Notably, the court in Cashion also relied on the IRS’s own interpretation of the regulations
as manifested in two IRS Information Letters:
In the first, the IRS addressed a creditor’s concern that filing the Form 1099-C would
constitute a written admission that it had discharged the debt and would therefore make
debtors unwilling to pay on their obligations. Citing subsection (a) of the regulations
discussed above, the IRS responded that it “does not view a Form 1099—C as an admission
by the creditor that it has discharged the debt and can no longer pursue collection.” LR.S.
Info. 2005-0207. In the second letter, the IRS assured a concerned creditor that filing a Form
1099—C satisfies the reporting requirements of statute and implementing regulations, neither
of which “prohibit collection activity after a creditor reports by filinga Form 1099-C.” LR.S.
Info. 2005-0208.
Id. at 179.
This Court, having reviewed the IRS regulations, the language of the IRS letters, and the
Form 1099-C and its underlying procedure, agrees with and adopts the rule adopted by Cashion. See
also Hartv. Credit Serv. Co., Inc., 2014 WL 5293600, *3 (D. Colo. 2014) (“Plaintiff's mere receipt
of a 1099—C form did not constitute extinguishment of his underlying debt.”); Mennes v. Capital
One, N.A.,2014 WL 1767079, at *6 (W.D. Wis. 2014) (“Given that the regulation requires the filing
of Form 1099—C regardless whether the debt has actually been discharged, and that actual discharge
of the debt is only one of the identifiable events that triggers the filing of a 1099—C form, I find the
IRS interpretation persuasive and agree with the majority of courts addressing this issue that without
additional evidence, the filing of a 1099-C form does not by itself evidence debt cancellation as a
matter of law.”); Ware v. Bank of Am. Corp., 9 F. Supp. 3d 1329, 1341 (N.D. Ga. 2014) (“Plaintiff
has failed to point the court to any documentary or testamentary evidence, or binding or even
persuasive legal authority to support his claim that the 1099—C extinguished his obligation to pay

the debt, or that Defendant cancelled or forgave his debt...”); United States v. Reed, 2010 WL

3656001, at *2 (E.D. Tenn. 2010) (“However, a Form 1099—C, as a matter of law, does not operate
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to legally discharge a debtor from liability on the claim that is described in the form.”); Capital Ore,
N.A. v. Massey,2011 WL 3299934, at *3 (S.D. Tex. 2011)(“With respect to the first issue, a 1099-C
is issued to comply with IRS reporting requirements. L.R.S. Ltr. Rul.2005-0207, 2005 WL 3561135
(Dec. 30,2005). The IRS does not view a 1099—C as a legal admission that a debtor is absolved from
liability for a debt. Id. The IRS’s interpretation of regulations over which it has authority are given
great deference. See Chevron, U.S.A., Inc. v. Natural Res. Def. Council, Inc., 467 U.S. 837, 84345,
104 S.Ct. 2778, 81 L.Ed.2d 694 (1984). Thus, this court adopts the view that a 1099—C does not
discharge debtors from liability. Therefore, the fact that Plaintiff issued a 1099—C in relation to the
Borrowers’ indebtedness is irrelevant and does not raise a genuine issue of material fact in this suit.”)

The regulation and the Form are both clear and unequivocal — the issuance of the 1099-C
signifies either an actual discharge or some other identifiable event. It is a “means of satisfying a
reporting obligation to the IRS; it is not a means of accomplishing an actual discharge of debt.”
Cashion, 720 F.3d at 179; see also 26 C.F.R. § 1.6050P-1. The Form does not, in and of itself,
effectuate a discharge, nor does it constitute evidence of a discharge, especially in this case where
the form made clear that the reason for the issuance of the Form was due to “Identifiable Event ‘H’,”
which signified the “expiration of the non-payment testing period” and not an actual discharge,
cancellation or extinguishment. Compare 26 C.F.R. § 1.6050P-1(b)(2)(H) to 26 C.F.R. § 1.6050P-
1(b)2)(A)-(G).

Defendant relies on the minority view — that the Form constitutes some evidence of a
discharge. At oral argument, Defendant acknowledged that the only case of which he was aware that
similarly involved a sub-part H identifiable event, is Amtrust Bank v. Fossett, 224 P.3d 935 (Ariz.

Ct. App. 2009). There, the court concluded that the “issuance of the Form 1099—C is prima facie
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evidence that it had discharged their debt within the meaning of Arizona law.” Id., at 937. This
Court rejects that case and the minority view, for two reasons. First and foremost, that conclusion
is at odds with the plain language and meaning of the IRS regulations and procedures. Second, in
Amtrust Bank, that court addressed a specific provision of Arizona law governing discharges.

Defendant also relies heavily upon In re Reed, 492 B.R. 261 (Bankr. E.D. Tenn. 2013).
There, however, the court expressly excluded the subpart H identifiable event provision from its
analysis: “Subsections (b)(2)(i)(H) and (b)(2)(iv) concern a non-payment testing period consisting
of a minimum of 36 months, increased by any months during which a creditor is precluded from
engaging in collection activity due to bankruptcy or other applicable law, and has no bearing on the
court’s determination.” Id. at 267 (emphasis added.) So, that case does not provide support for
Defendant’s position here.

The bottom line is that the majority view is consistent with the IRS regulations and reporting
scheme; the minority view is not. This is especially so in this case — where the noted reason for the
Form is not an actual discharge, extinguishment or cancellation, 26 C.F.R. § 1.6050P-1(B)(2)(A)-
(G), but for an altogether different reason. 26 C.F.R. § 1.6050P-1(b)(2)(H). Accordingly, the Court
agrees with the majority view and rejects the notion that the issuance of the Form effectuated a
discharge, or otherwise resulted in a discharge of Defendant’s obligation, or that the issuance of the
Form constitutes any evidence of a discharge.

III.  Analysis of Other Evidence to Determine Whether a Discharge Occurred

Having concluded that the issuance of the Form itself did not effectuate a discharge, and is

not, standing alone, evidence of Plaintiff’s discharge, the Court must now determine whether there

are any other facts from which a fact-finder could conclude that Plaintiff has discharged Defendant’s
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debt and/or given up the right to collect on the amount owed from Defendant. See Cashion, 720F.3d
at 181 (noting that its holding is limited to cases “where the 1099—C Form is the only evidence of
debt discharge before the Court.”) Defendant relies on three pieces of evidence: 1) the written-in
language on the Form; 2) Plaintiff’s internal charge off request; and 3) Plaintiff’s alleged inaction.

Plaintiff disputes that any of these three facts constitute any evidence of a discharge or an
intent to discharge. Plaintiff has submitted a declaration (Goodwin Decl.), and supplemental
declaration from Rex Goodwin, its Vice President of Consumer Loan Servicing. (P1.’s Combined
Reply, Ex. A, Goodwin Supp. Decl.). Mr. Goodwin stated , among other things, that “Zions issued
the 1099-C solely for purposes of complying with applicable tax laws and had no intent to waive its
claims against Crapo.” Goodwin Decl.at J 15. And, that “Zions has never at any time taken any
action to grant an actual release forgiveness or discharge of Crapo’s debt to Zions.” (P1’s Combined
Reply, Ex. A, Goodwin Supp. Decl. . at ] 8). Mr. Goodwin also declared that none of the actions
at issue here were ever intended to waive Plaintiff>s right to collect against Defendant. Id., at ] 6-8.
Defendant has failed to rebut any of Goodwin’s testimony with any other evidence, aside from the
three facts they rely upon, and so those facts are deemed admitted, unless any of the other pieces of
evidence controverts that testimony. See U.R.C.P. 56(a)(4). Each will be addressed.

A. The Form 1099-C

Defendant argues that even under the holding from Cashion, the Form evidences a discharge
because in the “Debt Description” box, Plaintiff stated: “FORGIVEN DEBT AMT 3 YRS NO
PAYMENT.” Defendant argues that Plaintiff was only required to provide the type of indebtedness
—i.e., “consumer debt” — and that by using the term “forgiven” indicates an intent to discharge.

The Court is not persuaded by this argument. That document, taken as a whole, is simply
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a reporting mechanism to the IRS. See supra. It reflects an accounting procedure that is not
intended to be a means whereby a creditor can extinguish a debt or whereby a debtor may be
exonerated from all payment. When viewed in the totality — given the general purpose of the form,
along with the fact that it references an identifiable event (H) that excludes an extinguishment,
cancellation or discharge — this document cannot be construed as evidence of Plaintiff’s discharge
of defendant’s debt or of Plaintiff’s intent to waive its right to collect from Defendant; nor can any
specific language in the Form be construed to constitute evidence of a discharge. See supra.

Again, the Court notes that the majority view of the reported cases is that even where the
“Identifiable Event” is noted to be “a discharge, extinguishment or cancellation” that does not
effectuate a discharge, and does not result in a lender’s loss of collection rights. Cashion, supra.
If a lender reports a “discharge, extinguishment, or cancellation” through a 1099-C form, and that
does not create a factual dispute of a discharge, neither can the use of the word “forgiven” on that
same Form. Moreover, although the notation on the Form uses the phrase “forgiven debt,” it
references “3 yrs,” which is a reference to the testing period in Identifiable Event Code H. See
Goodwin Supp. at §7 (wherein he stated that the “forgiven debt” language was used “not because
of an actual forgiveness, but simply as another description of the expiration of the 36 month testing
period without receiving a payment.”)

In sum, the use of the phrase “forgiven debt” — in the context of a document that is intended
to be an IRS reporting tool, and on which the “identifiable event” references something other than
an actual discharge — simply does not result in the cancellation or discharge of the debt, nor did it

deprive Plaintiff of its right to pursue a claim against Defendant.
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B. The Charge Off Request

Plaintiff next points to the “Charge Off Request” (“Charge Off””) form dated January 6, 2011.
(Def.’s Mem. In Supp. Ex C). That is an internal Zions document that was not communicated to
Defendant at the time. The plain language of Plaintiff’s internal document, however, does not
provide evidence of a discharge, or an acknowledgment by Plaintiff that it was giving up its right to
collect a deficiency from Defendant. In fact, that document expressly states just the opposite:

[Defendant] has indicated he wants to repay the loan but does not have the financial means

to do so at this time. It is recommended this loan be charged off due to a lack of collateral

and transferred to Recovery Department for further collection efforts. An asset search will
be completed to determine if assets exist to attach to a Judgment.
Id. (Emphasis added.)

The Charge Off document makes clear that although Plaintiff may “charge off” the loan for
purposes of internal accounting, it had every intention of trying to collect on the loan, after
ascertaining whether collection efforts would be fruitful or futile. The Charge Off document does
not provide any evidence supporting an actual discharge; nor does it convey an intent, by Plaintiff,
to relinquish its right to collect from Defendant.

C. The Alleged Period of Delay

Finally, Defendant argues that Plaintiff’s delay supported an intent to discharge. Plaintiff’s
last communication with Defendant to collect on the loan was in 2010, and it internally issued the
Charge Off in January, 2011. There was a period of inactivity for approximately three years — from
January 2011 until the Form was issued in early 2014. Plaintiff filed this lawsuit in October, 2014.
Defendant cites no authority that supports their position — which effectively would shorten Plaintiff’s
6-year statute of limitations governing this contract action.

In response, Plaintiff argues that a period of inaction does not constitute evidence of intent
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to discharge and that the parties’ contract expressly bars this argument. The Home Equity Line
Credit Agreement and Disclosure (“Note”), (Def.’s Mem. In Supp. Ex. A1), contains the following
provision:
Delay in Enforcement. We may delay or waive the enforcement of any of our rights under
this Agreement without losing that right or any other right. If we delay or waive our rights,
we may enforce that right at any time in the future without advance notice. For example, not
terminating your account for non-payment will not be a waiver of our right to terminate your
account in the future if you have not paid.
Id. at 5 (emphasis added.)® In response, Defendant argues that Plaintiff waived this provision,
relying on ASC Utah, Inc. v. Wolf Mountain Resorts, L.C., 2010 UT 65, 245 P.3d 184, which
involved a dispute between a lessor, Wolf Mountain, and lessee, ASCU. After ASCU sued Wolf
Mountain in state court, and after a few years of litigation, Wolf Mountain moved to compel
arbitration. ASCU argued that it waived the right to arbitrate, but Wolf Mountain relied on a no-
waiver provision in the parties’ lease, similar to the provision at issue here.* The Court held that
Wolf Mountain waived that provision — but not due to inaction or delay, but rather because its
affirmative conduct in litigating for three years was “inconsistent with an intent to arbitrate.” Id.,
9 40.

Here, Defendant presents no facts to support a waiver of the “Delay in Enforcement”

provision, other than the alleged delay itself. Allowing a party to avoid the consequences of a no

? Plaintiff also argues that this provision bars all of Defendant’s waiver and estoppel arguments because
even if Plaintiff did something that could be construed to waive its right to collect from Defendant, they would
nonetheless be excused from that waiver and could nonetheless “enforce that right at any time in the future.” Id.
Although that is a plausible interpretation of that provision, that issue was not fully briefed, so the Court does not
base its ruling on that provision alone.

* That provision provided: “Failure of a party hereto to exercise any right hereunder shall not be deemed a
waiver of any such right and shall not affect the right of such party to exercise at some future time said right or any
other right it may have hereunder. /d., § 37.
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delay provision by arguing inaction — as opposed to affirmative acts constituting a waiver as in Wolf
Mountain — would render the provision meaningless. Stated differently, a provision that
contemplates that a party may delay, and should not be penalized for a delay, cannot be nullified by
a delay; such a result would be nonsensical and would render the provision meaningless. Encon
Utah, LLC v. Fluor Ames Kraemer, LLC,2009 UT 7, § 28 (“In interpreting a contract, we look for
a reading that harmonizes the provisions and avoids rendering any provision meaningless.”) The
Court cannot, under the applicable rules of construction, interpret the parties’ contract as suggested
by Defendant. See id.

In light of the clear and unambiguous contract provision permitting Plaintiff to delay
enforcement, any delay on Plaintiff’s part cannot give rise to the fact or inference that Defendant
was entitled to have his loan discharged. Here, where Defendant argues no other facts in support of
his argument, the Delay in Enforcement provision trumps Defendant’s argument that Plaintiff’s
alleged delay constitutes evidence of a discharge.

Accordingly, all of the facts before the Court, even when considered in the light most
favorable to Defendant, does not support a discharge of Defendant’s obligation, and does not create
a dispute of fact that can defeat Plaintiff’s Motion for Summary Judgment.

IV.  Analysis of Crapo’s Defenses

Even though Defendant cannot demonstrate an actual discharge of his indebtedness, the
Court must nonetheless determine whether either of Defendant’s affirmative defenses — waiver or
estoppel — can defeat Plaintiff’s claim; or, at least whether there are questions of fact that preclude
judgment at this time. The Court thus analyzes whether, based upon Plaintiff’s actions, it has waived

its right to collect on the indebtedness owed, or is estopped from asserting that right.
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A. Waiver

The touchstone of the doctrine of waiver is an intent to relinquish a known right. Rees v.
Intermountain Health Care, Inc., 808 P.2d 1069, 1073 (Utah 1991)(“We have stated that [a] waiver
is the intentional relinquishment of a known right”) Here, Defendant argues that through Plaintiff’s
actions, it intentionally relinquished its right to collect from Defendant. However, there is no
evidence to support that Plaintiff intended to give up its collection rights viz-a-viz Defendant.

There is not one fact before this Court that demonstrates an intent by Plaintiff to waive its
right; in fact the record is entirely to the contrary. First, Mr. Goodwin testified that Plaintiff never
intended to waive its rights. Second, the Form does not constitute evidence of an intent to waive;
it is an accounting document that is distinct from the legal determination of whether a discharge has
occurred, and, in this case, references an event that is not an actual discharge. Third, the language
on the Charge Off demonstrates just the opposite —that Plaintiff intended to pursue collection efforts
against Defendant after it determined whether Defendant had assets to pay so that its efforts would
not be futile. Finally, Plaintiff’s alleged period of inaction cannot support a waiver. Id. (“[m]ere
silence is not a waiver unless there is some duty or obligation to speak.”)

In sum, there is no evidence demonstrating that Plaintiff intended to waive its right to collect
the indebtedness owed from Defendant; conversely, there is ample evidence that Plaintiff intended
NOT to waive that right.

B. Estoppel.

A party asserting an estoppel theory has to prove three elements: 1) a statement, admission,
act, or failure to act by one party inconsistent with a claim later asserted; 2) reasonable action or

inaction by the other party taken or not taken on the basis of the first party's statement, admission,
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act or failure to act; and 3) injury to the second party that would result from allowing the first party
to contradict or repudiate such statement, admission, act, or failure to act. Youngblood v. Auto
Owners Ins. Co.,2007 UT 28, ] 14, 158 P.3d 1088.

Based on the undisputed facts, Defendant cannot prove any of these elements. First,
Plaintiff’s current position — in seeking to collect from Defendant — is not inconsistent with its prior
actions. As stated above, all of its prior actions demonstrated an intent to collect from Defendant;
neither the Form, the Charge Off, nor Plaintiff’s alleged delay’ is inconsistent with that intent.
Stated differently, there is nothing in Plaintiff’s course of conduct that would indicate that its
decision to now pursue collection efforts against the Defendant is inconsistent with any of its prior
actions.

Second, Defendant argues that he reasonably relied on Plaintiff’s alleged “discharge” in the
1099-C Form to his detriment by paying taxes on his gain.® However, it appears clear form the tax
scheme — expressed in regulations and on the Form itself — that he was/is not required to pay taxes
until the loan had been actually discharged, and that the Form did not do that. In fact, the LR.S.
instructions on the face of the Form clearly instruct taxpayers to pay taxes not when an “identifiable
event has occurred but [when] the debt has . . . actually been discharged.” (Def.’s Mem. In Supp.
Of Summ. J. Ex. A2, Instructions for Debtor )(“If an identifiable event has occurred but the debt has

not actually been discharged, than include any discharged debt in your income in the year that it is

5 First Inv. Co. v. Andersen, 621 P.2d 683, 687 (Utah 1980) (“[I]n order for silence to work an estoppel,
there must be a legal duty to speak, or there must be something willful or culpable in the silence which allows
another to place himself in an unfavorable position by reason thereof.” (citation and quotations omitted)).

6 Other than the 1099-C Form, there were no communications from Plaintiff to Defendant concerning the
alleged discharge. Accordingly, that is the only representation that he could have relied upon to his detriment, and is

the only communication that can form the basis of an estoppel.
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actually discharged].]” (emphasis added)). Accordingly, because the Form did not convey an actual
discharge, Defendant was not required to pay taxes; and he is not required to so pay unless and until
an actual discharge occurs. Thus, Defendant cannot argue that he relied on the Form, or any other
action taken by Plaintiff, when the document presented to him plainly indicated to him that he should
not have acted in that manner.

Gold Standard, Inc. v. Getty Oil Co., 915 P.2d 1060 (Utah 1996), is instructive on the issue.
There, the court held that a plaintiff could not rely on his belief, which was based on oral
representations made by the defendant when he had “contrary written information” available to him.
Id. at 1068. It follows that a person cannot rely on his mistaken subjective belief regarding his tax
obligations, when the written form provided to him should have disabused him of such an obligation.
Accordingly, Defendant’s mistake in paying his taxes appears to have been due to a mistake of law
on his part; it was not caused by anything Plaintiff did. Thus, it follows that Defendant did not
suffer to his detriment as a result of anything Plaintiff did.” There is no basis for an estoppel.
V. CONCLUSION AND ORDER

To summarize, the Form did not discharge Defendant’s debt. Moreover, no other evidence
submitted to the Court supports that Plaintiff discharged Defendant’s debt. Finally, Defendant has
failed to prove that Plaintiff has waived its right to collect from him or is estopped from asserting
that right. Thus, the amount of the note remains due and payable to Plaintiff and Plaintiff is entitled

to summary judgment as a matter of law.

’ Moreover, Plaintiff argues that to the extent Defendant has paid taxes, he may seek a refund to undo any
harm. The record was less than complete on this argument, and so the Court does not base its decision on that
argument. Similarly, Defendant argues that it would be unfair to allow Zions to collect from Defendant after having
received its own tax benefit by writing off the loan. However, there is no evidence in the record to support this
contention.
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Accordingly, the Court ORDERS as follows:

1. Plaintiff’s Motion for Summary Judgment is GRANTED.

2. Defendant’s Motion for Summary Judgment is DENIED.

3. Plaintiff should draft and circulate a proposed Final Judgment to the Court in the
amount of $289,069.86 through May 31, 2015, plus interest of $18.77 per day
thereafter, as supported by Mr. Goodwin’s Declaration.

4. Otherwise, no further order is required.

Ny
So ORDERED this.ZZ4~Tay of January, 2016.
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