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PARTIES TO THE PROCEEDING

The parties to this proceeding are:
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STATEMENT OF JURISDICTION
This Court has jurisdiction under Utah Code Ann §78A-4-103(2)(a).
Administrative Hearing Officer Dennis Frederick entered a Final Order on June 4, 2015.
The Utah State Retirement Board ("USRB") entered its Final Order, based on the June 4,

2015 Final Order, on June 18, 2015. Appellants filed their Petition for Review on July |

20, 2015.
STATEMENT OF THE ISSUES AND STANDARD OF REVIEW
Statement of the Issues
Issue number 1: Did the creation of a defined contribution plan by the Kane County

Human Resource Special Service District (“KCH?”) in the form of 401(k) accounts for its
employees in 1993 trigger a requirement that KCH provide the full level of defined
benefits as required under the Utah State Retirement Act, U.C.A. § 49-11-101 et. seq.
(“the Act”)?
Issue number 2: If KCH is subject to the full funding requirements of the Act for its
employees, is the three year limitation of action in place for Lori Ramsay (“Ramsay™)
and Dan Smalling (“Smalling”) to bring a claim for unpaid retirement fund contributions
from KCH tolled in light of their lack of knowledge of the obligation KCH had to provide
them the full retirement benefits package under the Act?
Standard of Review

Whether KCH was required to provide to its employees the defined benefits

required under the Act, in addition to the defined contribution 401(k) payments, is a

question of law involving statutory interpretation and is subject to a de novo standard of



review providing no deference to the original decision-maker’s legal conclusions. Salt
Lake City Corp. v. Restoration Network, 2012 UT 84, 9 32, 299 P.3d 990, 1001 (UT
2012).

As to the second issue, “the applicability of a statute of limitations and the
applicability of the discovery rule are questions of law, which we review for correctness.”
Spears v. Warr, 2002 UT 24, 32.

CONSTITUTIONAL PROVISIONS, STATUTES, ORDINANCES, RULES AND
REGULATIONS WHOSE INTERPRETATION IS DETERMINATIVE OF THE
APPEAL OR OF CENTRAL IMPORTANCE TO THE APPEAL

The following are central to the Appellants' appeal:

* U.C.A. §49-13-202
* U.C.A. § 78B-2-305(4)
e U.C.A. §63G-7-401
STATEMENT OF THE CASE

KCH operates the Kane County Hospital in Kanab, Utah. KCH is a governmental
entity, a special service district, which acts as a subdivision of the State of Utah. In 1993,
it decided, for the first time, to offer retirement benefits to its employees. It established a
defined contribution retirement program where it allowed employees to set up 401(k)
retirement accounts and agreed to provide matching contributions up to certain
percentages to employees who wanted to set money aside for their retirement. Apparently
KCH did not consult with or coordinate its decision to set up the 401(k) defined

contribution plan with the Utah State Retirement Office or any other individual charged

with administering or monitoring the activities of the State of Utah or its political



subdivisions to ensure they comply with the requirements of the Act. In fact, the Act
required that once a political subdivision of the state of Utah, such as KCH, sets up any
retirement program for its employees, it is obligated to comply completely with the Act
in providing the full range of defined retirement benefits to employees. That range of
defined benefits was significantly more extensive and beneficial to the employees than
simply providing 401(k) accounts as KCH did in 1993.

The difference between defined contribution retirement plans, such as KCH set up
in 1993, and defined benefit retirement plans, such as required by the Act, is described by

the U.S. Department of Labor, http://www.dol.gov/dol/topic/retirement/typesofplans.htm

(last accessed 11/30/15). A defined benefit plan specifies how much money an employee
will receive at retirement. /d. During the employee’s working career, the risk of loss in
the portfolio of assets necessary for the employer to fund those retirement benefits stays
with the employer or its agents. Conversely, a defined contribution retirement plan does
not promise a specific amount to the employee at retirement. /d. Rather, the employer
makes contributions on a regular basis over the employee’s working career to a
retirement account set up for each specific employee. Consequently, once the employer
makes its contribution to the employee, whether those funds gain or lose value during
after that is controlled by the investments the employee chooses. The risk of loss (or gain)
is with the employee, not the employer.

It was not until 2007 that the Utah State Retirement Office became aware that
KCH was providing defined contribution retirement benefits in the form of 401(k)

retirement accounts to its employees. The Utah State Retirement Board (“USRB”), acting



to enforce the Act, filed a Notice of Board Action against KCH on August 11, 2009. The
Notice of Board Action alleged that the establishment of the 401(k) required KCH to
participate fully in the Utah Retirement Systems ("the System") and make retirement
contributions to fund the service credits accumulated by KCH employees for the full
package of defined benefits, not just the defined contribution 401(k) benefit package
KCH had created. USRB alleged this was required by the Act. Ramsay and Smalling,
employees of KCH and participants in the KCH retirement plan, subsequently filed a
Motion to Intervene in the Board Action, which was granted.

USRB alleged that KCH was responsible to make contributions for KCH’s eligible
employees from 1993 through April of 2009; when KCH opted out of participating in the
System. However, the Administrative Hearing Officer ruled that the applicable statute of
limitations for USRB to bring a claim against KCH for funding of the service credits
accumulated by employees was three years before the filing of the Board action in 2009.
Consequently, the hearing officer ruled that USRB had no claims for funding of service
credits for the time frame before 2006.

Following the decision on the statute of limitations question against USRB, KCH
and USRB worked to provide information to all eligible KCH employees about what
defined benefits the employees were entitled to under USRB’s argument, including, but
not limited to, service credits for the complete package of defined benefit retirement
money in the System for the three year period from 2006 to 2009. Eventually, all but six
of the KCH employees agreed to sign an Affidavit Relinquishing Service Credit

("Affidavit") in return for a lump sum payment to each signing employee that represented



a settlement of the claims the KCH employees could have had to the full package of
defined benefits USRB asserted KCH was obligated to provide to KCH employees for
the 2006-2009 time frame. As to the remaining six KCH employees, including Ramsay
and Smalling, KCH made all required payments to USRB, including interest, for the
period between 2006 and 2009 to fund the employees' service credits for the defined
benefits. USRB moved for dismissal of the Board Action on May 16, 2014, in light of
the resolution of its complaint against KCH. The hearing officer granted USRB’s Motion
on June 17, 2014.

KCH then filed a separate Motion for Summary Judgment against Ramsay and
Smalling on the basis of the limitation of action defense. Ramsay and Smalling argued
they were entitled to tolling of the three year limitation of action on the basis of the
discovery rule and that they are entitled to contributions from KCH to the System for
service credits for the entire period of their eligibility from the dates each began working
at KCH through 2009, and not just for the three-year period from 2006 through 2009.
After receiving briefing on the issue and entertaining oral argument, the hearing officer
ruled in favor of KCH and ruled that Ramsay and Smalling’s claim for payment of
service credits against KCH was limited to the time from from 2006-2009.

STATEMENT OF FACTS

1. Ramsay was hired at KCH in March of 1988 and was employed there in

1993 when the 401(k) plan was created. Ramsay participated in the 401(k) plan

from its inception. Ramsay is still actively employed at KCH. Record, 000397,

12; 000572, 8.
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2. Smalling was hired at KCH in June of 1995 and began participating in the
401(k) plan as soon as he was eligible to do so. Smalling continues to be actively
employed at KCH. Record, 000395, 92; 000593-594, 92 and 3.

3. In 1993, KCH decided to provide retirement benefits for its employees. It
opted to do so by setting up a 401(k) program. Record, 000050.

4. In setting up its 401(k) program, KCH retained the services of Dean
Johnson, an insurance agent, and John Hancock Life Insurance Company, to assist
KCH in ensuring the legal requirements of setting up the program were satisfied.
Record 000048, s 4-5, 000050, §s 16-17.

5. Ramsay and Smalling relied on KCH to act in their interest and for their
benefit in establishing and maintaining the 401(k) retirement plan. Ramsay and
Smalling reasonably expected KCH to set up a retirement plan that complied with
all requirements of state and federal statutes. Record, 000594, 4.

6. Between 1993 and 2007, KCH consistently and repeétedly communicated
with participants in the 401(k) program in a manner that constituted explicit or
implicit representations that the retirement plan complied with state and federal
statutory requirements and constituted the full and complete amount of retirement
benefits to which Ramsay and Smalling were entitled under both the terms of the
retirement plan and the applicable statutes. Record, 000594, 5.

7. Nothing KCH did between 1993 and January, 2007, gave Ramsay and
Smalling any reason to believe that KCH was not providing retirement benefits to

them in a manner that complied with all state and federal statutes or that KCH had

11
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violated its fiduciary duties or any other standards of care associated with the
establishment or maintenance of a lawful governmental retirement plan for
Ramsay and Smalling and other KCH employees. Id.

8. Ramsay and Smalling had no knowledge before January of 2007 of any
facts that led them to believe there was any noncompliance by KCH with federal
or state statutory requirements, applicable fiduciary standards, or relevant
standards of care for the establishment or maintenance of defined benefit or
defined contribution retirement plans or accounts. Record, 000594, 994 through 7.
9. Ramsay and Smalling were, and continue to be, employees of KCH. As
such, they allege entitlement to funding of their retirement benefits pursuant to
U.C.A. §49-11. Record, 000043-44.

10. The Act establishes a statutory level of funding for any deferred retirement
benefits established by a governmental entity such as KCH. Record, 000049.

11.  The 401(k) program established by KCH in 1993 did not provide funding at
the level required by the Act. Record, 000051.

12.  Sometime in 2006 or 2007, KCH employees were notified by the Internal
Revenue Service that their 401(k) accounts had been frozen. The 401(k) program
established by KCH not only violated the Act, but was contrary to the Internal
Revenue Code. Record, 000387-388.

13.  OnJanuary 5, 2007, Ramsay contacted the Utah State Retirement Office to
inquire about state retirement benefits. Record, 000273.

14.  Ramsay received a Retirement New Group Questionnaire from USRB and

12



Ramsay provided that document to KCH. Record, 000273, 5.

15. KCH completed and returned the questionnaire to USRB. Record, 000273,
T6. |

16.  On February 12, 2007, USRB informed KCH that it was eligible for
membership in the System. Record, 000273, 8.

17. KCH declined to make any retrospective or prospective contributions into
the System. 7d.

18.  During the 2009 General Legislative Session, legislation was passed to
allow state employers to opt out of the System. Based on this change to the Act, in
April of 2009, KCH elected not to participate in the System. Record, 000274, 9.
19. Ramsay and Smalling were not aware of any obligation on the part of KCH
to fund service credits for them through the Act or the System until 2009, when
legislation was passed allowing KCH to opt out of the System. Record, 000594,
96 and 7.

20.  On June 24, 2009, Ramsay and Smalling, through their counsel, sent notice
of their claim for funding of unpaid retirement benefits to USRB and to KCH.
Record, 000374, 994 and 5.

21. The USRB filed its Notice of Board Action against KCH in which USRB
alleged violations of the Act, on August 11, 2009. Record, 00002-10.

22.  On December 16, 2009, Ramsay and Smalling filed a Complaint in Third
District Court for Salt Lake County, State of Utah (“the State Court Lawsuit”), in

which they alleged that KCH had violated the requirements of the Act in failing to

13



fully fund the retirement benefits to which Ramsay and Smalling were entitled.
Record, 000047-000059.

23. OnMarch 31, 2010, Ramsay and Smalling filed their Motion to Intervene
with USRB. Ramsay and Smalling were pursuing their claims before the USRB
contemporaneously with the State Court Lawsuit. Record, 000043-44.

24.  Attached to the Motion to Intervene was a copy of the Complaint filed in
the State Court Lawsuit. Record, 000047-59.

25.  The State Court Lawsuit was dismissed by the Third District Court judge,
Ramsay and Smalling appealed, and the Court of Appeals affirmed in part and
reversed in part. Ramsay v. Kane County Human Resources Special Services
District, 2012 UT App 97. KCH filed a Petition for Writ of Certiorari with the
Supreme Court which was granted.

26. The Supreme Court affirmed the district court’s dismissal of the State Court
Lawsuit for lack of jurisdiction. Ramsay v. Kane County Human Resources
Special Services District,2014 UT 5, 918, 322 P.3d 1163. The Court ruled that
Ramsay and Smalling’s claims fell within the scope of the Act and that they were
required to exhaust all administrative remedies before filing suit in district court.
27. In 2012, the Utah Legislature passed HB 512 which created a grant
program for rural county health care special service districts like KCH to help
them meet state retirement liability. Record, 000333, 921.

28.  Following disposition of other issues in the matter, KCH filed a Motion for

Partial Summary Judgment and Memorandum in Support on March 1, 2013.

14



KCH's Motion specifically addressed the issue of whether the applicable statute of
limitations limited the USRB’s action to collect funding for the KCH employee
service credits to the three-year period preceding the Notice of Board Action filed
against KCH. Record, 000266-267; 000269-280.

29. Ramsay and Smalling submitted their Memorandum in Opposition to
KCH's Motion for Partial Summary Judgment on May 3, 2013. Record, 000371-
381.

30. The USRB Hearing Officer entered his Findings of Undisputed Fact,
Conclusions of Law, and Partial Summary Judgment on August 26, 2013 ("2013
Decision"). Record, 000422-431.

31. The 2013 Decision did not address whether or not KCH was, in fact,
subject to the Act but, rather, referred to the parties' agreement to assume that
KCH was required to fund retirement benefits in the System for purposes of
KCH's Motion. Record, 000425.

32.  The 2013 Decision granted KCH's Motion for Partial Summary Judgment
and held that the applicable statute of limitations limited contribution claims by
USRB against KCH to the period between 2006 and 2009. Record, 000427.

33. KCH applied for, and received, a grant from the State Department of Health
to fund the retirement liability owed to the USR for KCH employees. Record,
000333, 923.

34. KCH used the grant from taxpayers to pay a lump sum settlement to all

eligible employees, with the exception of six individuals including Ramsay and

15



€

Smalling, to relinquish any claim for Service Credits from the System. Record,
000535.

35.  Only then did KCH file a second Motion for Summary Judgment against
Ramsay and Smalling on the limitation of action grounds. It submitted a
Memorandum in Support of its Motion for Summary Judgment specifically
relating to Ramsay and Smalling's claims on August 18, 2014. Record, 000534-
000544.

36. Ramsay and Smalling filed their Memorandum in Opposition to KHC's
Motion on December 3, 2014. Ramsay and Smalling maintained that they were
entitled to funding of their benefits for their entire period of eligibility. Record,
000569-583.

37. IfKCH was not required to provide funding for Ramsay and Smalling to
receive service credits toward their retirement through the System for their years
of eligible employment, Ramsay would lose her service credits toward retirement
for the period between 1993 and 2006 and Smalling would lose any and all
retirement benefits to which he would be entitled as an employee at KCH between
1995 and 2006. Record, 000595, 913.

38.  The information necessary for KCH to calculate and provide funding for
Ramsay and Smalling's service credits from 1993 and 1995 through the dates of
their retirements is currently in the possession of KCH and/or USRB. Record,
000595, q14.

39. A final Findings of Undisputed Fact, Conclusions of Law, and Summary

16



Judgment was entered on May 18, 2015. The hearing officer ruled that the
applicable statute of limitations restricted the time frame for which Ramsay and
Smallings' retirement benefits should be funded to the period between 2006 and

2009. Record, 000658-666.

SUMMARY OF ARGUMENT

As for the first issue, once KCH established a defined contribution plan for its
employees in the form of setting up 401(k) accounts in 1993, it was required to provide
its employees funding for the full level of defined benefits under the Act. U.C.A. § 49-
13-202. The actions of KCH in negotiating with, and settling, claims or potential claims
from USRB and the employees of KCH for the time frame from 2006 to 2009 make it
clear that KCH recognizes and acknowledges this obligation. It is necessary for this Court
to establish explicitly this obligation of KCH in connection with the claims Ramsay and
Smalling are asserting against KCH.

With regard to the second issue, Ramsay and Smalling are entitled to funding of
their defined benefit retirement accounts by KCH from the time they first became
employed at KCH to the date KCH withdrew from the System in 2009 rather than for
only the three year period from 2009 to 2006. Because they did not have, and could not
reasonably have gained, knowledge before 2009 that KCH was obligated to fund service
credits to allow them to receive the complete defined retirement benefits provided for
under the Act for the entire time they were employed at KCH, the limitation of action that
otherwise would have accrued and required them to bring a claim should be tolled to

allow them three years from 2009 to assert their claims. Because they filed their claims in

17
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a timely manner, they should be allowed to assert claims to payment of the full package
of retirement benefits under the Act for the entire time they were employed at KCH
through the date KCH withdrew from the System.
ARGUMENT
L KCH WAS SUBJECT TO THE REQUIREMENTS OF THE ACT
A critical threshold issue to final resolution of this matter is a question that was
raised and thoroughly discussed in the parties' briefing but was never specifically
ruled on by the USRB Hearing Officer. Did the creation of the 401(k) retirement plan
by KCH for its employees in 1993 constitute "opting in" to the Act in a manner that
required KCH to fully fund the defined benefit retirement money under the Act?
USRB has maintained throughout the case that KCH did opt in to the Act and was
bound by its requirements in 1993. Ramsay and Smalling agree. KCH, on the other
hand, has not conceded this point and the USRB Hearing Officer did not specifically
address that question. Ramsay and Smalling are entitled to a ruiing on this issue.
KCH's actions since the Notice of Board Action was filed by USRB and Ramsay
and Smalling were allowed to intervene indicate that KCH recognized it had an
obligation to fully fund defined benefit retirement funds for its employees. Faced
with the difficult prospect of having to fund service credits through the System for all
eligible employees at KCH from 1993 through 2009, KCH asked the Utah Legislature
to amend the Act to allow political subdivisions to opt out of participation in the
System. Legislation was enacted in 2009 and KCH opted out. U.C.A. §§ 49-12-202,

49-12-203, 49-13-202, and 49-13-203. However, KCH recognized its ongoing

18



responsibility to eligible employees during the three-year period preceding the
legislation and KCH's opt out. For the three-year period, KCH accessed funding
made available through U.C.A. § 26-9-5, enacted in 2012, to purchase service credits
for eligible employees who wanted them or, in the alternative, to provide a lump sum
payment for those eligible employees who waived their right to service credits. The
need for legislative action in 2009 to provide an "out" for governmental employers
who had not been, for whatever reason, meeting their obligations under the Act,
reinforces the arguments of both USRB and Ramsay and Smalling.

After opting out of the Act in April of 2009, KCH recognized its obligations to
fund at least the three years of service credits from 2006 to 2009 for those employees
who wanted service credits for retirement. However, KCH has never expressly
admittea in this matter that it became a participating employer in the System when it
set up the 401(k) plan in 1993. The Hearing Officer also did not issue a holding on
the question, in spite of Ramsay and Smalling's explicit request‘ that he do so. Record
000573-575.

Ramsay and Smalling also argued in the Interveners' Memorandum in Opposition
to Kane County Hospital Motion for Partial Summary Judgment involving the claims
asserted against KCH by the USRB that the hearing officer needed to rule on this
specific issue:

This tribunal has not yet determined whether or not KCH's action in setting up a

401(k) program for its employees obligated KCH to provide a full level of funding

of defined benefits to each qualified employee under the Act. As a result, KCH's

motion asks the [Board] hearing officer to rule without necessary factual and legal
information relating to KCH's obligations under the Act.

19



Record, 000378. KCH's actions in seeking legislation to allow it to opt out of the Act,
seeking taxpayer funding for payment of three years of service credits for its
employees, and negotiating a lump sum settlement with most of the eligible
employees in 2014, make clear KCH knows it was a participating, if unwilling,
employer in the System before April 30, 2009. Ramsay and Smalling are entitled to a
ruling from this Court that specifically establishes their rights to funding from KCH
for their retirement benefits under the Act.

I. RAMSAY AND SMALLING ARE ENTITLED TO FUNDING FOR
FULL BENEFITS UNDER THE ACT FROM THE TIME THEIR
RESPECTIVE EMPLOYMENTS BEGAN UNTIL KCH’S OPT OUT OF
THE ACT IN 2009

Ramsay and Smalling were not aware of the fact that KCH was subject to the
requirements of the Act in fully funding Ramsay and Smalling the full defined benefit
retirement values for Ramsay and Smalling rather than just the smaller values for funding
defined contribution retirement accounts under the 401(k)s set up By KCH. KCH never
informed them of the fact that they had the legal right to the Act’s defined benefit
retirement money. Nor did USRB inform Ramsay and Smalling of that fact.

Indeed, as part of the claims brought in State Court Lawsuit, Ramsay and Smalling
alleged that both KCH and USRB were negligent and breached their fiduciary duties to
Ramsay and Smalling by not informing them of their right to defined benefit retirement
money in addition to the defined contribution retirement money. Record 000055-000057.

Despite the fact that both KCH and USRB had fiduciary obligations to act in the interests

of Ramsay, Smalling, and the other employees of KCH when it came to dealing with
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their retirement benefits, both KCH and USRB failed to either recognize the need for
KCH to fully fund the employees’ retirement benefits, or monitor KCH’s activities in a
way that would uncover KCH’s noncompliance with the Act in a timely way.

Even if the Court is not satisfied that Ramsay and Smalling's interests were
protected and their claims raised by the August, 2009, USRB Notice of Board Action,
Ramsay and Smalling sent Notices of Claim to KCH, in June of 2009, and USRB, in
August, 2009, putting those entities on notice of their claims. They did this to preserve
their rights to bring claims under U.C.A. § 63G-7-401 et. seq. (“the GIA”). They
followed up with the filing of the State Court Lawsuit on December 16, 2009, in the time
frame required under the GIA, U.C.A. § 63G-7-402. Thus, the very latest date that KCH
can argue Ramsay and Smalling took action to establish their claim was December 16,
2009.

A. The Discovery Rule Tolls the Three Year Limitation of Action
that Applies to This Case.

KCH has consistently argued that the limitation of action period that applies to this
case is U.C.A. §78B-2-305(4), which establishes a three-year limitation period for
“liability created by the statutes of this state.” The GIA states that the statute of
limitations for claims against governmental entities does not begin to run until “a
claimant knew, or with the exercise of reasonable diligence should have known: (i) that
the claimant had a claim against the governmental entity or its employee . . ..” U.C.A. §
63G-7-401(1)(b)(i). This is the same standard utilized under the discovery rule argued

before the USRB. Berneau v. Martino, 2009 UT 82, q 22 citing In Re Hoopiiana Trust,
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2006 UT 53, § 35.

The discovery rule “balances the equitable interests of the potential plaintiff and
defendant where the potential plaintiff has discoveryed [new] facts forming the basis for
the cause of action.” Berneau, at §22. Before the hearing officer, Ramsay and Smalling
argued they satisfied the discovery rule because KCH engaged in concealing or
misleading conduct and also because the case represented exceptional circumstances that
would make strict application of the three year limitation of action “irrational or unjust,
regardless of any showing that the defendant has prevent the discovery of the cause of
action.” Russell Packard Development Inc. v. Carson, 2005 UT 14, 925.

The Supreme Court differentiated between a discovery rule that depends on the
application of language in a statute of limitations that, by its own terms, “mandates
application of the discovery rule” and a discovery rule based on equitable considerations.
Russell Packard at §21-25. The terms of U.C.A. § 78B-2-305(4), the limitation of action
that identifies the three-year period applicable in this case, does ndt contain any discovery
rule. However, the GIA does contain a statutory discovery provision within its terms.

Before the hearing officer the parties did not specifically discuss the statutory
discovery rule in U.C.A. § 63G-7-401. That statute involving claims against state entities
or their subdivisions states that the cause of action that applies is the same one that would
be in place if the claim were brought between private parties, U.C.A. § 63G-7-401(1)(a),
and that it does not begin to run until “a claimant knew, or with the exercise of
reasonable diligence should have known: . . . that the claimant had a claim against the

governmental entity or its employee . . ..” U.C.A. § 63G-7-401(1)(b)(i). Given the close
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and overlapping relationship between the discovery rule briefed and decided by the
USRB hearing officer and the statutory discovery rule outlined in U.C.A. § 63G-7-
401(1)(b)(i), it is proper for this Court to evaluate whether Ramsay and Smalling knew,
or in the exercise of reasonable diligence, should have known of the existence of facts to
justify a claim against KCH under the GIA and to have the results of that evaluation
guide the application of the discovery rule in this matter.

Before determining whether equitable tolling shall be applied, “the plaintiff must
make an initial showing that he did not know nor should have reasonably known the facts
underlying the cause of action in time to reasonably comply with the limitations period.”
Highland at Jordanelle, LLC v. Wasatch County, 2015 UT App 173, 42, citing Berneau,
923. Utah case law also makes clear that the applicable statute of limitations begins to run
for a claim only after the occurrence of the last fact that allows for the bringing of the
action. Colosimo v. Roman Catholic Bishop of Salt Lake City, 2004 UT App 436, 9 18,
citing Myers v. McDonald, 635 P.2d 84,86 (Utah 1981).

Ramsay and Smalling are still actively employed with KCH, have not retired, and
do not intend to retire in the near future. It could be argued that the statute of limitations
for them has not yet begun to run. Claimants in similar situations have asserted that
claims in connection with retirement benefits cannot be brought prior to the actual
retirement of the claimant. See e.g., Bailey v. Shelby County, 2013 Tenn. App. LEXIS
333, *22. However, Ramsay and Smalling brought their claim for funding of their
retirement benefits prior to retiring and KCH has not objected to the claim being raised

prior to their retirement. KCH never asserted that Ramsay or Smalling lacked standing or
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that their ability to make a claim had yet to be realized.

B. The Failure of KCH to Disclose to Ramsay and Smalling its
Status as a Participating Employer in the System Prevented
Ramsay and Smalling from Knowing of the Existence of their
Cause of Action and Tolls the Statute of Limitations

This Court has stated:
Statutes of limitations "are designed to promote justice by preventing
surprises through the revival of claims that have been allowed to slumber
until evidence has been lost, memories have faded, and witnesses have
disappeared.”
Anderson v. Dean Witter Reynolds, 920 P.2d 575, 578 (Utah App. 1996), citing Becton
Dickinson & Co. v. Reese, 668 P.2d 1254, 1257 (Utah 1983). However, the running of a
limitation of action may be tolled based on a claimant's lack 6f knowledge of facts
sufficient to allow him to recognize or bring a claim that would otherwise exist.
Colosimo, 920. The language of the GIA echbes the general equitable tolling concept
when it references when a claimant knew, or with the exercise of reasonable diligence,
should have known that the claimant had a claim against a governmental entity or its
employee.

KCH engaged in conduct that constituted concealment or otherwise violated their
fiduciary obligations to its employees. KCH knew, or should have known, that its actions
in setting up the 401(k) defined contribution plan for its eligible employees in 1993
constituted an opt in to the System and carried with it the obligation to fund at the full
amount the defined benefits required by the Act. KCH failed to report to the USRB that

it had set up a retirement plan for its employees. This was a violation of the Act. U.C.A.

§ 49-11-603(1). In spite of the fact that KCH knew, or should have known, of its
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obligations under the Act, KCH’s actions communicated to its employees, including
Ramsay and Smalling, from 1993 through, at the earliest, 2007, that the 401(k) plan was
proper, legitimate, and constituted all retirement benefits to which the employees were
entitled under state or federal statute.

In addition to failing to carry out its obligations to its employees, KCH failed to
report to USRB the necessary information about eligible employees. U.C.A. § 49-11-603
states that participating employers must report to USRB, “the eligibility for service credit
accrual of: (i) all current members; (ii) each new member as they begin employment; and

(iii) any changes to eligibility to service credit accrual of each member.” Funding or

reporting requirements under the Act were in place from the time KCH created the 401(k)

plan in 1993 until 2009 when KCH opted out of the Act. If the funding and reporting
requirements were in place, there can likewise be no question that KCH’s failure to
provide the funding and the information required under the Act constitutes a
concealment, whether intentional or inadvertent, of relevant information. Had KCH
provided the funding and reporting as required, it would have led to discovery by Ramsay
and Smalling of their entitlement to their full package of defined benefit money under the
Act. KCH’s concealing, misleading, or otherwise culpable conduct prevented Ramsay
and Smalling from knowing or having any reason to know of their right to defined benefit
retirement funds.

Through no fault of their own, Ramsay and Smalling knew nothing about the Act
or its requirements and knew nothing about their entitlement to service credits through

the System until, at the earliest, 2007, when Ramsay contacted USRB. There was no
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inaction or negligence on Ramsay and Smalling's parts in not pursuing the matter sooner.
And it is appropriate, given the equitable balancing of interests between the parties
referenced in Berneau, ¥ 22, that as between Ramsay and Smalling and KCH, the relative
lack of sophistication of these two employees weigh in their favor regarding tolling when
compared with the relative experience and statutory duties KCH owed to its employees
regarding their employment benefits.

Before 2009, Ramsay and Smalling lacked the knowledge of the necessary facts
which, once obtained, triggered their inquiries, their filing of their civil Lawsuit and,
ultimately, their intervention in the matter before USRB. Colosimo, 2004 UT App. at
20. At the earliest, Ramsay and Smalling learned of facts to trigger their inquiry into
both the legitimacy of the 410(k) plan and the possibility of obtaining service credits
through the System no sooner than January of 2007. Eventually the information they
obtained led them to understand that they had claims. They diligently pursued that
information and perfected those claims in a timely way. That is all that is required under
Colosimo and under the GIA.

In Colosimo the Supreme Court ruled that because the plaintiffs were aware of the
facts underlying the conduct that gave rise to a cause of action at the time the wrongful
conduct occurred, there would be no tolling of the limitation of action based on the
discovery rule. But this case is different. Ramsay and Smalling knew that KCH was
providing 401(k) benefits. But they did not know that doing so triggered a legal
requirement under the Act for KCH to provide the full package of retirement benefits

above and beyond the 401(k) plans. The lack of knowledge of this fact tolls the running
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of the limitation of action under Colosimo and under U.C.A. § 63G-7-401(1)(b)(i).
KCH argues that lack of knowledge of the existence of a cause of action is not a
basis for tolling a limitation of action. Record, 000542. But it was not a lack of
knowledge of a cause of action that existed for Ramsay and Smalling. They lacked
knowledge of essential facts that were necessary before they could reasonably be
expected to take action to bring a course of action to protect their rights to retirement
benefits. These facts included that when KCH established its 401(k) program in 1993,
the action obligated KCH to provide full retirement benefits to its employees under the
Act, that Ramsay and Smalling were eligible to obtain service credits in the System for
their years of employment at KCH from 1993 onward, that KCH had an obligation to
fund retirement benefits for Ramsay and Smalling based on those service credits, and

that, once they retired, Ramsay and Smalling were entitled to retirement benefits above

and beyond the 410(k) benefits they had been promised. These facts were all unknown to

Ramsay and Smalling until, at earliest, 2007. And the primary reason Ramsay and

Smalling were unaware of those facts was because KCH, in violation of the Act, failed to

report to USRB that it had established a retirement plan for its employees, failed to fund
the full package of benefits for the employees, and failed to inform the employees that
they were entitled to the defined benefit retirement monies under the Act.

Ramsay and Smalling believed that the retirement plan established for them as
employees of KCH, the 401(k) plan, was a proper and legitimate plan and provided all

benefits available to them. In light of the requirements of the Act, they were mistaken.

Until they became aware of facts informing them of their right to full retirement benefits,
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they were not in a position to take any action to preserve their rights. Whether tolling of
the limitation of action is reviewed under the GIA language or under the equitable
discovery rule, the absence of any reason for Ramsay and Smalling to know of their right
to retirement benefits above and beyond their 401(k) plans constitutes a circumstance that
makes application of the three year limitation of action irrational and unjust.
In Helfrich v. Adams, 2013 UT App. 37, 299 P.3d 2, the Utah Court of Appeals
noted:
"The ultimate determination of whether a case presents exceptional
circumstances is a question of law and turns on a balancing test" that
"examines [t]he hardship the statute of limitations would impose on the
plaintiff . . . [against] a prejudice to the defendant from difficulties of
proof caused by the passage of time."
Id., at 18, quoting Berneau v. Martino, 2009 UT 87, 23, 223 P.3d 1128. The balancing
test led the Utah Court of Appeals to determine that exceptional circumstances did not
exist in Helfrich. However, in this case, the test produces a different result. In Helfrich,
the claimants failed to demonstrate that they had been misled or that facts had been
concealed from them to the satisfaction of either the trial court or the Utah Court of
Appeals. The appellate court went further and explained that:
Failure to disclose is not fraudulent unless a fiduciary relationship exists,
which requires "not only confidence of the one in the other, but . . . [also]
a certain inequality, dependence, weakness of age, of mental strength,
business intelligence, knowledge of the facts involved, or other conditions,
giving to one advantage over the other."
Id. at 15, citing First Sec. Bank of Utah NA v. Banberry Dev. Corp., 786 P.2d 1326, 1333
(Utah 1990). Such a fiduciary relationship did not exist for the claimant in Helfrich.

In this case, there was a fiduciary relationship between KCH and Ramsay and
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Smalling. In establishing the 401(k) plan for its employees, KCH had all the information
regarding what needed to be done or should have been done to comply with the
requirements of the Act. It retained Dean Johnson and John Hancock Life Insurance
Company to assist KCH in setting up the 401(k) program in a way that complied with all
legal requirements. The only information the employees had about the program was what
KCH chose to provide to them. As a governmental employer, KCH knew, or should have
known, what its obligations to its employees were under relevant state and federal
statutes. The employees, to the extent they were aware of being governmental employees
at all, were in a much inferior position to know of KCH's statutory obligations in
connection with the employer-employee relationship.

KCH argues that the knowledge of the existence of the 401(k) plan was the only
fact necessary to begin the running of the three-year limitation of action in this case.
Record 000542-000543. KCH asserts that it is of no consequence that Ramsay and
Smalling were ignorant of the effect of the law given these facts. However, this is
inconsistent with the argument KCH presents that it should be shielded from the effects
of the law in terms of its own failure to comply with the requirements of the Act when it
set up the 401(k) program in 1993.

In Highlands at Jordanelle, LLC v. Wasatch County, 2015 UT App 173, this Court
rejected a very similar argument presented by a governmental employer in the context of
an equitable tolling analysis. In Highlands a governmental subdivision, a fire district,
argued for an earlier date than the claimants for commencing the limitation of action. The

claimant asserted that it was not aware of the legal effect of certain facts that the fire
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district argued commenced the running of the limitation of actions. According to the fire
department, “all men . . . [are presumed to] know the law” in connection with when a
limitation of action will begin running. Highlands, Y44, quoting Board of Education v.
Jeppson, 74 Utah 576, 280 P. 1065, 1069 (Utah 1929).

This Court made short work of that argument stating that the presumption of
knowledge of the legal effect of certain actions should even more readily be imputed to a
political subdivision such as the fire department. Id. The same principle applies to KCH
as a special service district in this case. Highland sﬁpports the proposition that as between
KCH and its employees, KCH is not in as favorable a position as the employees to ask for
equitable consideration. And if the presumption is applied equally in this case, the
argument that KCH engaged in concealment or misleading conduct is strengthened.

Regardless of whether a fiduciary relationship existed, the failure to toll the
limitation of action would be irrational and unjust. No reasonable person in the position
of Ramsay and Smalling would know or suspect that between 1993 and 2009 they were
entitled to defined benefit retirement money under the Act. The same cannot be said for
the individuals at KCH who were responsible for ensuring that the KCH retirement
benefit package complied with the Act. Highland, qs 44-46.

As to the balancing of hardship on the parties, it is very clear that KCH's only
potential hardship is coming up with the funding to provide service credits for Ramsay
and Smalling for the years between 1993 and 1995, respectively, and 2006. That
hardship does not exist in light of the amendment to U.C.A. §26-9-5 in 2012. Funds are

available to pay the value of the service credits Ramsay and Smalling seek.
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KCH has, in the past, asserted that being required to fund service credits for its
eligible employees would lead to closure of the hospital. However, no evidence has ever
been provided to indicate that the threatened closure was anything more than a tactic to
bully Ramsay and Smalling (along with the other employees) into abandoning or settling
their claims. In any event, the funding necessary to satisfy the claim no longer calls for
sufficient capital to cover all eligible KCH employees -- only Ramsay and Smalling and,
perhaps, the other four eligible employees who did not accept the lump sum payment to
relinquish their service credits.

KCH has never argued that it does not have sufficient information about Ramsay
and Smalling's hours worked and earnings over that time frame. There is no evidence to
indicate that the System does not have the means to quickly and accurately produce a
dollar amount in connection with funding Ramsay and Smalling's (and the other four
employees') service credits for that time frame upon request. There are no witnesses
involved and no lost or missing information. The hardship to KCH if the statute is tolled
would be minimal, if it exists at all.

The hardship for Ramsay and Smalling, in contrast, would be significant. They
relied on KCH, as their employer, to make accurate representations about the retirement
plan in place for them as they went through the process of long-range financial planning
for their futures. They also relied on KCH to comply with all statutory requirements in
establishing their retirement benefits. They relied on KCH's honesty and competence to
their detriment.

Both Ramsay and Smalling are loyal, long-term KCH employees and intend to
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continue working at KCH until they are able to retire. Whether they are able to retire at
all may depend on the outcome of their claim. Ramsay stands to lose thirteen years of
retirement benefits and Smalling will lose eleven years of retirement benefits if this
Court upholds the decision of the USRB that the statute of limitations should not be
tolled. Under the facts of this case, denial of retirement benefits for governmental
employees who have demonstrated their loyalty and longevity creates an unjust outcome.

DATED this 4th day of December, 2015.
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APPELLANTS' ADDENDUM



49-11-101

Part 10
Partial Lump-Sum Payments

Section
49-11-1001.  Partial lump-sum payment option.

PART 1
GENERAL PROVISIONS

49-11-101. Title.
_ (1) This title is known as the “Utah State Retirement and
Insurance Benefit Act.”

(2) This chapter is known as the “Utah State Retirement
Systems Administration.” . . 2002

49-11-102. Definitions.
As used in this title:

(1) (a) “Active member” means a member who is em-
ployed or who has been employed by a participating
employer within the previous 120 days.

(b) “Active member” does not include retirees.

(2) “Actuarial equivalent” means a benefit of equal
value when computed upon the basis of mortality tables
as recommended by the actuary and adopted -by the
executive director, including regular interest.

(3) “Actuarial interest rate” means the interest rate as
recommended by the actuary and adopted by the board
upon which the funding of system costs and benefits are
computed.

(4) (a) “Agency” means:

(i) a department division, agency, oﬁice au-
thority, commission, board, institution, or hospl-
tal of the state;

(ii) a county, municipality, school district, local
district, or special service district;

(iii) a state college or university; or
. (iv) any other participating employer. .

(b) “Agency”does not include an entity listed under
Subsection(4)(a)(i) that is a subdivision of- -another
entity listed under Subsection (4)(a).

(5) “Allowance” or “retirement allowance” means the
pension plus the annuity, including any cost of living or
other authorized adjustments tothe pension and annuity.

(6) “Alternate payee” means a member’s former spouse
or family member eligible to receive payments under a
Domestic Relations Order in compliance with Section
49-11-612. L

(7) “Annuity” means monthly payments demved from
‘member contributions. )

(8) “Appointive officer” means an employee appointed
to a position for a definite and fixed term of office by
official and duly recorded action of a participating em-
ployer whose appointed position is designated in the
participating employer’s charter, creation document, or

" similar document, and who earns during the first full
month of the term of office $500 or more, indexed as of
January 1, 1990, as provided in Section 49-12-407.

(9) (a) “At-will employee” means a person who is em-
ployed by a partlcxpatmg employer and:

- (i) who is not entitled to merit or civil service
protection and is generally ‘considered exempt
from a participating employer’s merit or career
service personnel systems;

(ii) whose on-going employment status is en-
tirely at the discretion of the person’s employer
or

(iii) who may be terminated without cause by
a designated supervisor, manager, or director.
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2 theréof pnmanly engaged in educational activities or the =

_ cluding:

(b) “At-will employee” does not include 3.
employee who has obtained a reasonable expe
of continued employment based on inclusiop 3 -
participating employer’s’ merit system, civi] P -
protectlon system or career_ semce Personne]
tems, policies, or plans.

(10) “Beneficiary” means any person entitled to
apayment under this title through‘arelationship with ¢
designated by a member, participant, covered individy;
or:alternate payee of a defined contribution plan, -

-(11) “Board” means the Utah State Retirement Bo:iﬁ‘
established under Section 49-11-202: -

(12) “Board member” means a person serving Othhe
Utah State Retirement Board as established under Ses_ 1
tion 49-11-202. ; 0

(13) “Contributions” means the total amount paid by
the participating employer and the member into a syste
or to the Utah Governors’ and Legislators’ Retirement
Plan under Chapter 19, Utah Governors and Legislatorgt.
“Retirement Act:

(14) “Council member” means a person serving on the
Membershlp Councxl estabhshed under Sectlon 49
202. :

(15) “Covered individual” means any individual cqy-
ered under Chapter 20, Pubhc Employees Beneﬁt
Insurance Program Act..- - 2

(16) “Current service” means covered service as deﬁmgd
in Chapters 12, 13, 14, 15, 16,17, 18, and 19.  ~

(17) “Defined’ beneﬁt” or “deﬁned ‘benefit plan” or “de-
fined benefit system” means a system or plan offered
under this title to provide a specified allowance to &
retiree or a retiree’s spouse after retirement that is based -
on a set formula involving one or more of the following
factors:

(a) Kars of semce,

“ (b)' finakaverage monthly sa]ary or

(c) a retirement multiplier. ' "

(18) “Defined \contribution or “defined contribution
plan” means any-defined contribution plan or deferred
compensation plan authorized ‘under the Internal Reve
nue Code and administered by the board. e

(19) “Educational 1nst1tutxon” means a political subdi-
vision or mstrumentahty of the ‘state or a combination -

B o

administration or servicing of educational activities, in-

(a) the State Board of Education and its instru-
mentalities;

"(b) any mstltutlon of hlgher education and its
branches;

(c) any school district and its instrumentalities;

(d) any vocational and technical school; and

(e) any.entity arising-out of a consolidation agree- .
ment between entities described under this Subsec-
tion (19). !

(20) (a) “Employer” means ‘any department, .educa-
tional institution; or political subdivision of the state:
eligible to participate ‘in ‘a government-sponsored
retirement system under federal law. £

(b) “Employer” may also include an agency fi-
nanced in whole or in part by public funds.

(21) “Exempt employee” means an employee working

for a part1c1pat1ng employer:

(a) who is not eligible for service. credit under
Section 49-12-203, 49-13- 203 49 14-203, 49 15-203,
or 49-16-203; and

(b) for whom a part1c1pat1ng employer is not re- -
quired to pay contnbutlons or nonelective contribu-
tions. i o

.
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(22) “Final average monthly salary” means the amount
computed by dividing the compensation received during
the final average salary period under each system by the
number of months. in the final average salary period.

(23) “Fund” means any fund created under this title for
the purpose of paying benefits or costs of‘ admmxstermg a
system, plan, or program.

(24) (a) “Inactive member” means a member who has
not been employed by a participating employer for a
period of at least 120 days.

(b) “Inactive member” does not include retirees.

(25) (a) “Member” means a person, except a retiree,
with contributions on deposit with a system, the Utah
Governors’ and Legislators’ Retirement Plan under
Chapter 19, Utah Governors’ and Legislators’ Ret:re-
ment Act, or with a terminated system.

(b) “Member” also’ includes leased employees
within the meaning of Section 414(n)(2) of the Inter-
nal Revenue Code, if the employees have contribu-
tions on deposit with the office. If leased employees
constitute less than 20% of the participating employ-
er’s work force that is not highly compensated within
the meaning of Section 414(n)(5)(c)(ii), Internal Rev-
enue Code, “member” does not in¢lude leased employ-
ees covered by a plan described in Section 414(n)(5) of

. the federal Internal Revenue Code.
. (26) “Member contributions” means the sum of the

.~ contributions paid to a system or the Utah Governors’ and

Legislators’ Retirement Plan, including refund interest if
-allowed by a system, and which are made by:
(a) the member; and
(b) the participating employer on the member’s
behalf under Section 414(h) of the Internal Revenue

Code. :
(27) “Nonelective contribution” means an amount con-

tributed by a participating employer into a participant’s

defined contribution account.

: (28) “Office” means the Utah State Retxrement Office.
(29) “Participant” means an individual with voluntary

deferrals or nonelective contributions on deposit with the

defined contribution plans administered under this title.

(30) “Participating employer” means a participating
employer, as defined by Chapters 12, 13, 14, 15, 16, 17,
-+ and 18, or an agency financed in whole or in part by public
- funds which is participating in a system or plan as of

January 1, 2002.

- (31) “Pension” means monthly payments denved from

partnmpatmg employer contributions.

(32) “Plan” means the Utah Governors’ and Legislators’
Retirement Plan created by Chapter 19, Utah Governors’
and Legislators’ Retirement Act, or the defined contribu-
tion plans created under Section 49-11-801. -

(33) (a) “Political subdivision” means any local govern-
ment entity, including cities, towns, counties,- and
school districts, but only if the subdivision is a juristic
entity that is lega]ly separate and distinct from the
state and only if its employees are not by virtue of
their relationship to the entity employees of the state.

(b) “Political subdivision” includes local districts,
special service districts, or authorities created by the
Legislature or by local governments, including the
office.

(c) “Political subdivision” does not include a project
entity created under Title 11, Chapter 13, Interlocal
Cooperation ‘Act, that was formed prior to July 1,
1987.

(34) “Program” means the Public Employees’ Insurance

" Program credted under Chapter 20, Public Employees’

~ Benefit and Insurance Program Act, or the Public Em-
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ployees’ Long-Term Disability program created under
Chapter 21, Public Employees’ Long-Term Disability Act.

(35) “Public funds” means those funds derived, either
directly or indirectly, from public taxes or public revenue,
dues or contributions paid or donated by the membership
of the organization, used to finance an activity whose
objective is to improve, on a nonprofit.basis, the govern-
mental, educational, and social programs and systems of
the state or its pohtxcal subdivisions.

(36) “Qualified defined contribution plan” means a de-
fined contribution plan that meets the requirements of

"Section 401(k) or Section 403(b) of the Internal Revenue

.Cade.

37) “Refund mterest" means the amount accrued on
member contributions at a rate adopted by the board.

" (38) “Retiree” means an individual who has qualified
for an allowance under this title.

(39) “Retirement” means the status of an md1v1dual
who has become eligible, applies for, and is ent1t1ed to
receive an allowance under this title.

(40) “Retirement date” means the date selected by the
member on which the member’s retirement becomes ef-

+ fective with the office.

(41) “Service credit” means:

(a) the period during which an employee is em-
ployed and compensated by a participating employer
and meets the eligibility requirements for member-
ship in a system or the Utah Governors’ and Legisla-
tors’ Retirement Plan, provided that any required
contributions are paid to the office; and
~(b) periods of time otherwise purchasable under
this title.

(42) “System” means the individual retirement systems
created by Chapter 12, Public Employees’ Contributory
Retirement Act, Chapter 13, Public Employees’ Noncon-
tributory Retirement Act, Chapter 14, Public Safety Con-
tributory Retirement Act, Chapter 15, Public Safety Non-
contributory Retirement Act, Chapter 16, Firefighters’

'Retirement Act, Chapter 17, Judges’ Contributory Retire-
ment Act, Chapter 18, Judges’ Noncontributory Retire-
ment Act, and Chapter 19, Utah Governors’ and Legisla-
tors’ Retuement Act.

(43) “Voluntary deferrals” means an amount contrib-

ituted by a participant into that participant’s defined con-
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