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I®X THE BSUPREME COURT
OF THE BSTATE OF UTAH

LEBOY R. CLARK and DAGMAR J. CLARK,

his wife, CLYDE R. THCOMPSON and MRS,
CLYDE R. THOMPSON, hiq wife,

Plaintiffs and Appellants,
V3= . Ho. S005
JAMES T, EREESOH, and KATE M. EREKSON,
his wife, MARLOWE L, CRABTREE and
ELIZABETH A, CRABTHEE, his wife, and
MARY FERN EREXSON,

Deferdents and Respondents.

APPELIAWTS® BRIEF

STATEMENZ OF FACTS

Plaintiffs Clarks purchased s piecs of propexty
from o Schryver in 1835, Exhibit P<7. Fleintiffs sold
the property to plaintiffs Thompsons and e survey was
made, Exhibit Ho. 8., This survey indicated that de-
fendents Crabtrees property line ran into the went
end of plaintiffs property by spproximatsly twenty-
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five feot, Thore is evideuce that there wero two
nonuments at the west corner of geotiom 17.

This aotion was brought to quiet title to tho
plece of property in question spproximately 25 feet
inside of & line of trees thab plajntiffs had used
as their wast boundary of the property for an ad-
mitted 20 years or more. (Fre~Trial Order, Para-
graph 11.) |

BExhibita P-l, P=2, P-3, P~4, P=B, 8, and 9, are
photographs of the lim‘ of trees, fence line and
garage plaintiffs olaim as their west boundary.

There 4s a lane, commonly known as Erekson®s laune,
that runs alang the west boundary of plaintiffs
property; its dimensions can be seen from Bxhibit 6
as 1t pasoss plaintiffs property, axd ite general
character can be seen from the exhibits, the photo-
graphs, as mentioned aferesaid, Erekson’s lLane rung
approximately 26 feet in width betwoen plaintiffs
tree line and defendents Crabiress oast boundarya

=

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.



which i8 & fenoe. It is dafendents vontention that
Erekson’s Lane 13 a 50-foot wide county road, from
Crabirees’® east boundary line, and that plaintiffs
{predecesscr in titls) planted the trees and placed
the garage 25 fest lnto the middle of the county
roado

The evidence was adduced at the trial by ths
plaintiffs and defendents and some of the older
residents in the area. The uncontested evidence ine
dicated that the laue had besn used more or less oon=
timally by local residents as a short cut from Vine
Straeet to 58th Scmth 8te3 that its use has baen sg fer
back a3 1890, alweys with the apparent:permission of
the property ownerg. It was used for horse and buggy
travel, foot; travel, and automoblile travel in these
leter years.

The testimony as to the width of the lens, at
various pleces and at verious times was conflicting
end generally vague. The testimony indiceted the
lang te be froam 50 feet in places %o 16 to 20 fest
in other places. It was in general sgreement that
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the pond, as imdicated in Exhibit 8, exbeonded st one
time cut to where the lime of trees are ab the prosgent
time; that the pond was £illed in and two o four years
later the row of trees was planted along the whole of
plaiatiffe property lins, as is ths present giituation,
The svidence generally showed that this £illing of the
pond and planting of the trees took plece more than
35 ysars ego. The evidence elso ghowed that the
lane traveled past pleintiffs land, through Little
Cottomrood Creek, and meandered through defendent
Erekson’s pasture land; and that thers were gates plaaed
acrcss the laxns to keep defendents® Ersksons cows in
the pasture land in the fell. These gebes wore 80FOS
the lane duriug tho periocds when the cows wars im,
ut zever locked, and no ons wes stoppsd from using
the lans bsceuse of thess gabes.

The evidence showed slso that Little Cottouwood
Crock wes dredged in approximabtely 1946, whick msde
it difficult for asutomobiles to pans through the lans.

The prosent uss of the lons, as testified o Ly defendent

e
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Crabtres, is spproximately 100 ocars a month, o sbhounk
three care & dey. There was algo testimony that tha
lane hed bsen moved by defendent Erekson at his
spparent plessure to conform to the use he made of

the land through which the lane passed.

STATEMENT OF POINTS RELIFD OF FOR REVERSAL.

1, A public road has not besn established by
the faots of this case.

2, If a publioc road has been sstablished it
haz not been satablished &3 a publio road 40 to 50
feet wids elong the side of and through plaintiffs
property. ‘

3. Porty to £ifby feet iz not a width that is
reasorable and necessary under all the facts and
eircumstences for the uses which were mede of ths luns.

4. The trial cour: cannot requirs pluinti._ffs to
remove troes, éhrubu, buildings, etoc. from a publie
road that is widened by court deores as neocessary

for ths reasounzble use of said road.

Heo
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ARCUMERT
Point i,

The defendents admitted the privileged use of the
strlp of ground in question for mors than 20 years
and es such the defendents ocarried the burden of
proving & public highway. There was no evidence
introduced that the Erekson lane was formally dedi-
cated as a public highway by any past cwners of the
land through which Erekson®s lane passes. Defendents
rely upon the descriptions of wvarious deeds to the
landa abutting the sald lans, which generally atate:

"Commencing in the center of an open street™ces..
and in tha case of defendents Ereksons deed as found
in the Erekson Abstraoct, entry No. 3s

"To the center of & north and south oounby
roads thence gouth 18,4 chains to begimning.”

1% 18 oleimed by tho defendents that the strset
was laid out and used prior to the issuance of patent
and heunce becams & publio street under 43-USCA=-832
that provides:

P PN
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"The right of way in the constrhotion of
public highways over public lanis not re=-
served for publio uses is heredy granted.”

That defendents further comtend, that since the
issuance of patent the lane has oyonip.y and notoriousiy
been used by the public for more tha"p.ten years, and
became a strest, pursuant to Sootioqf 27=1~2 and 8
Utah Code Annotated, 19635, and prodo‘oouor statute,
Chapter 29, Utah laws, 1880; and Chapter 12, laws
of Utah, 1886, Such atatute provides:

27=1=21 [
“*Public use constituting dedicatiolseess
a highway shall bDe desmed to have
been dedicated and abandoned to the

use of the public when it has been con-
tinmuously used as a public thoroughfare
for a period of ten years."

27=1=8¢

"Highways once established comtinue until
abandoned..s.e«s:A11 highways once estabe
lished must continue to be highways until
abandoned by order of the Board of County
Comigsioners of the county in which they
ere situiated, or other competant authority."

The defendents further claim that the width of
the road is what iz reasonmesble and necessary under all
the facts and circumstances for the uses made of the

road and such width under such reasonable and necessar;
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¢iroumstances is not less than 50 feet.
The svidence presented in this case that the
lans in question was a publio rosd oonsisted of the
shstraots of titles to the properties held by plaintiff.
Exhibit 7, and the Abstracts of Titles to the propertis
held by the defendents. These abstraots have in
desoriptiong to the properties reference te a northe-
south county road and north-south open street, eto.
There was also a district gourt decision intro-
duced, oase No. 40279, J. T. Erekson vs James Mo=
Clannshan., Said suit commenced May, 1927, which had
as ofie of its findings of faot that more than 50
Yyears ago the gaii right of way, hereinbefors des-
oribéd was dedicated end set apart as a roadway by
the Pwners of the property at that time, abutting
on the aide of said right of way. The property
omed by MoClannahan at that particular time is
located on Erckson's lans, epproximately ome oity
block east of the Clark and Crabtree properties.
The other evidence as to the sstablishment of a county

Btreet was testimonmy as to the continued use of
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Erekson's Lane by the public for more thar ten yesrs.
The evidence ghowed that the uss of the land =as
never c¢bjeoted to by the owmers of the lands and
that the owners permitted their neighbors to travel
through the land as an acscomodatiun.

"Adverse use is requisite to the acquisi=

tion of an easement by presocription.”

(17=Am. Jur. 701.)

The evidence also showed that defendents had
oonstructed and maintained gates across said
Erskson's lane for many, many ysars. If adverse use
is not requisits to the development of an cacement by
prescription, then the gates as oconstructed and main-
tained by the def'endents wars to bar public use and
preserve the private character of the lans., The evi-
dence showed that Erekson’s gates allowed him to use
the aection of the land enclosed therein as his privets
pasturage for a part of each year,

The desoriptions of the properties in the abstrsets
referring to a north-gouth county road, and the find-
inga of faot relating te property one blook north of

the property herein disputed in an old district court
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case in no way shows a dedication to the public, either
formlly or by prescription. Therefors, the only
evidence presented by defendents to prove a dedica=
tion of a publioc highway was bagsed upon publis use
for more than ton years.

If said lane oconsists of only a private easement

then all or any portion thereof may be abandoned.
(L7-Am, Jur. 781.)

Thers is no question but what if this is e
private egsement, then the property in dispute has
been abandonsd. It iz not felt that an adverse
public uge for ten years has been shown ae the wnoon-
tosted faots show that said use has been permigaive
at all times.

Podnts 2, and 3.

Points two and three have been comblined for
oonvenience.

If public use has established a public road
along Erekson's Lane, the ressonable and necessary use
that the road has been put to determines the width
thoreof. The evidenoe showed the width of said lans
varied from 16 to 20 feet to 50 feet throughout its

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.



length.
Defendents witness, Gilbam, indicoted that the
lanes was all of S0 feet north of the oreek, and that

there was no fence on the west gide of the lane.
(Line 8, Page 136 of the transoript.)

Mr. Gilham also indicated that there was no
trouble passing through ponds or other barriers along
the side of the lane. (Line 17, Page 136; and on line
17, Page 137 of the transoript:) Mr. Gilham indicated
that ‘when you take that far dack, you don't remember
everything there.?

Mr. Gaut'in indicated that the road was rather
irregular where it passed by plaintiffs property and
that the pond came out elmoat to where the trees
were planted, and that the trees were planted about
1925 or 1830. (Line 28, Page 143 and Line 28, Page
146 of the transoript.) Mr. Gaufin also indicated
that vehicles could pass the point whers the lane

ssed by the plaintiffs property adequately.
Line 26, Page 156 of the transoript.

Mr. Godfrey indicated that the lans was fram

16 to 20 rfest wide as you pass through the creek,
(Line 24, Page 166 of the transoript.)

- -
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¥r. Thorum indicated that the peopls crossed the

oreek ‘wherever you ocould get across it.'
(Line 12, Page 198 of the transeript.)

W' Gaufin indicated that the leane was wider om
both sides of the pond when it extended out into the
area where the trees ars planted now, and that the
lane at that point where the pond eu:tenﬁed s
sppraximately 26 feet wide, as it is today. At
no tims has this lsne been any wider than said
25 feat, at this point, with the exception of, at the
mogt, four to five years, betwesn the time that the

pond was filled in and the time the trees were planted,
(Line 28, Page 145, of the transoript.)

The latest case that deslt with this partiocular
problem was the case of Boyer vs Clark, 326 Pac. 2nd
107, which involved a canyon road in Summit County
which had been used in the past 50 years tor hauling
coal, driving sheep, courting, and hunting. At
various intervals the owners of the fee closed the
road off. The Supreme Court held that the use of the
road constituted a dedication to the publisc and that

as 20 formal sotion had been taken by the county, the

=12=
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road still existed,
The case was sent bagk to the lower court for a
determination of the proper width, such width being

what is reagonsble and nevessary for the uses the road

had been Put te,

Anotl_m' Summit County case: Jeremy vs Bertagnole,
116 Pac. 2nd 420, involved similar problems, and is
very aimiiar to the case here in question. The public
use of the road was that sheep and cattle in large
herds were drivem through the road for many years, and
that the trial sourt found a width of 60 feet to five
rods to be proper. The Supreme Court confirmed this,
but'uid in par®:

"Hence while it is true ag contended by appel-

lant that where dedication is establishsd by

ussr the use to which the has been pub
measures theexf:ent zht ©o TN This

such use convenient and safes A bridal peth
abandonedto the public may not b 'A-

fmpiied ded! of a roadmy to
a.utomobi.le tra.ffio iz the dedication of a
roadway of pufiicient width for ao.fe and con=
venient use thereof by suchk traffioc.’

In the present case it was testiflied to by de-
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fendent Crabtre;é that the present use of the lans

wa.g appromimats?.y 100 cars a month, or three ocars a
day. It is noticeably inm the evidence that the volums
and use of said lane substancially diminished since
the advance of the automobile.

The defendentz appear to want the vourt to widen
and conver?t this small, meandering lane, which has
been adequate for all purposes to which the lane has
been put, for as long as the prosent rogidents of the
ares oan reca.l;a into a brcad; bouleverd,

Most all of the witnesses indicated that the
oharacter and use of the said’ lane had not changed
through the years.

¥r. Gaufin (Page 153, Line 27 to 30), Mr.

Bodfrey (Page 165, Lines 11 to 13), Mra.

Cttley (Line 11 thru 21, Page 170}, Mr,

Erekson (Line 13 to 150 P&ge 186)3 Mr.

Thorum (Line 5, Pags 199), Mr. Howe (Line

10, Page 200), and Mr. Dunster {Line 10,

Page 204 of the transoript).

Defendents contend that at present the county
requires 50 feet before they will acoept a dedica-~
tion, Hence, the reagonable and necessary width of
thias lans should bs 50 feet,

==14¢=v
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In this caso, it appears that the trial court
went beyond the uses to which the road had besn put
in the past in determining what tho reasonable and
necossary width of the lane nseds to be.

If we are going to grant to the district courts
the power of ominont domain, the power to oondamn
priwate property for the use of the public, then the
right %0 oo condamn private property should be sube
Jeot to & marrow sonstruction and should be sarutine
ised with utmost cars to see that the courts do not
go beyond what iz reascmable and negessary for the
uaes which have been made of the road.

Point 4.

If the court is to be allowed o oondemn privete
property on either gide of a lans, oan they reguire
the propsrty owner 4o remove longestanding improve.
ments at their om expenset Or if said lane is to
be dooreed a public read and the width thersof ex-
tended 40 end £0 feet under the guise of that
which is necessary and reasonable for the uses which

915 @
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were made of it, sre they going to require the
partive to bear tl;x_e expenses of removing salid ime
provements? Or ls sald expenss that which should
be borne by the public, as the public is the bene-
factor of said widening?

The case of Jeremy vs Bertaguole (supra) states:

"The right acquired by prescription and use
carries with it such width as iz reasounably
necaessary for the public eassment of travel
and where the public have acquired the sasge-
ment, the land subjected to it has passed
under Jjurisdiction of ths public authorities
for the purpose of keeping the same in proper
condition for the enjoyment theroof by the
public. Such authorities are bound to keep
the road open and in guitable repair; and if
obstruetions be pleced thereom it is their
duty to remove the seme and care for righte
of the public."

CONCLUSIOH.
It ig of partiocular importsuce te note that
at no time was this lane any wider than 26 feet
where the present; pond is now loosted, with the
sxoeption of from two te fowr years, between the
time the pond was filled in and the troses planted. Two
to four years is not ten yeurs and is not long encugh

=18
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to establish a public rcad by presoription. So, at
that particular point, at least, the court has extesied
the lans into plaintiffs properiy 26 faet.

There has been no evidencs inﬁ*oduced by defend.
ente that this lane was inedequate or unsatisfastory
for lts prosent and past uses. No evidence that ths
lans needs to be wider for the safety and conveniance
of the publiej and no evidence that the lane nseded
to be wldeé for adequate maintenance of the road.

In faot, all of the evidencs indicated that the
lsne has not changed in its oharacter or use for as
long ag anyone can remember.

It is beyond reagon %o believe that 40 o 5O
feot of roadwey is reasonably necessary for the use
of epproximately 100 cars a month, or approzimately
three cars o dey, and especially whon the prosend
lane has apparently been adequate for the uses to
which the lane has beem put for ag long ag we have
evidenss that the lane has exlsted.

Defendents claim that e 50-foot highway bss

=1%=
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boon dedicated by use Ehyrough this psréioular airss
for more thon ten years aud the uncontredieted avie
denes was that the lane was only 26 Loob in widih
at all times, with the eexm?tmﬁ of four oo Live
yoars in ths vielnity of the pomd,

‘the apparent olalum, Shen, is thet §0 fect atb
this polut iz neceossary for ressopabls uss, which is
totally in scontradlobtion %o the evidencs.

JOSEPH &, ZNOWLTOR
Attorney for Aprollants.
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