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Jurisdictional Statement 

This court has jurisdiction under section 78A-3-102(3)(j) of the Utah Code. 

Introduction 

Unlike statutes of limitation, statutes of repose typically are not tolled. At a 

minimum, there is nothing absurd about a legislature’s choice to toll a statute of 

limitation but not toll a statute of repose. That observation is dispositive here. 

Section 78B-3-404 of the Utah Health Care Malpractice Act contains a two-

year statute of limitation that begins when a plaintiff “discovers” his injury and a 

four-year statute of repose that begins on “the date of the alleged act, omission, 

neglect, or occurrence.” A different section, section 78B-3-416(3)(a), “tolls the 

applicable statute of limitations,” but does not mention the statute of repose. The 

district court nonetheless interpreted section 416 to toll the statute of repose 

because enforcing the plain language would be unfair.  

Under the absurdity doctrine, courts can ignore plain language only if its 

enforcement produces results that are “overwhelmingly absurd.” But there is 

nothing overwhelmingly absurd about a legislature’s choice to toll a statute of 

limitation but not a statute of repose. And if section 416 did not toll the statute of 

repose here, then Mr. Jensen’s claim is untimely. 

The district court erred in tolling the statute of repose, contrary to the plain 

language of section 416. This court should reverse and remand with instructions 

for the district court to dismiss Mr. Jensen’s claim as untimely.   
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Statement of the Issues 

Issue 1: Whether the district court erred in interpreting the four-year time 

period for commencing a malpractice action against a health care provider in 

section 78B-3-404(1) of the Utah Code to be a statute of limitation rather than a 

statute of repose, where the four-year period begins at the time of an “alleged 

act, omission, neglect, or occurrence” instead of at the time the plaintiff discovers 

a legal injury.   

Issue 2: Whether the district court erred in interpreting section 

78B-3-416(3) of the Utah Code, which “tolls the applicable statute of limitations,” 

to toll the four-year statute of repose, in addition to various statutes of limitation, 

set forth in section 78B-3-404.   

Standard of Review: This court reviews a district court’s legal conclusions 

and denial of summary judgment for correctness, viewing the facts in the light 

most favorable to the nonmoving party. Fort Pierce Indus. Park Phases II, III & IV 

Owners Ass’n v. Shakespeare, 2016 UT 28, ¶ 17, 379 P.3d 1218. 

Preservation: Intermountain preserved these issues in its motion for 

summary judgment at R.186-92. 
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Determinative Provisions 

The following statutes are determinative of the appeal and are set forth at 

Addendum A: 

Utah Code § 78B-3-404 Statute of Limitations—Exceptions—Application 
 
Utah Code § 78B-3-416 Division to provide panel—Exemption—

Procedures—Statute of limitations tolled—
Composition of panel—Expenses—Division 
authorized to set license fees 
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Statement of the Case 

1. Nature of the Case  

This is a medical malpractice action arising out of medical care that Erik 

Jensen received from Intermountain Healthcare, Inc. and IHC Health Services 

dba LDS Hospital (collectively, Intermountain). (R.223,412.) Mr. Jensen filed his 

action beyond the four-year statute of repose set forth in section 78B-3-404(1) of 

the Utah Health Care Malpractice Act. (R.412-13.) Intermountain filed a motion 

for summary judgment, arguing that Mr. Jensen’s action was time barred. 

(R.186.) Mr. Jensen opposed the motion, arguing that his action was timely 

because the statute of repose was “tolled” by section 78B-3-416, which “tolls the 

applicable statute of limitations.” (R.226-35.) The district court agreed with 

Mr. Jensen and denied the motion for summary judgment. (R.424.) 

2. Statement of Facts 

Erik Jensen was admitted to LDS Hospital with abdominal pain and 

cramping. (R.224.) On April 1, 2010, while at the hospital, he went into cardiac 

arrest and suffered severe and permanent injuries.1 (Id.) He alleges that his 

injuries were caused by Intermountain’s negligence. (R.3-4.) He filed his lawsuit 

on February 2, 2015, more than four years after the alleged negligence. (R.8.) 

Intermountain moved for summary judgment on the ground that 

Mr. Jensen’s claims were barred by the four-year statute of repose in the Utah 

                                              
1 Because the act occurred in 2010, Intermountain cites to the 2010 version of 

the Utah Code. 
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Health Care Malpractice Act. (R.186.) The Act provides that a malpractice action 

must be filed within two years after discovery of the injury, “but not to exceed 

four years after the date of the alleged act.” Utah Code § 78B-3-404(1). 

“Notwithstanding” those provisions, the Act provides a one-year statute of 

limitation for actions alleging fraudulent concealment and for actions alleging 

that an object has been wrongfully left within a patient’s body. Id. § 78B-3-404(2). 

Neither one-year statute of limitation applies here. Thus, the Act provides three 

statutes of limitation and one statute of repose. Id. § 78B-3-404.  

Mr. Jensen opposed Intermountain’s motion for summary judgment, 

arguing that the statute of repose had been “tolled.” (R.226-35.) Mr. Jensen relied 

on section 416 of the Act, which provides that filing a request for prelitigation 

panel review “tolls the applicable statute of limitations” until 60 days after the 

division issues a certificate of compliance. Utah Code § 78B-3-416(3)(a)(i). 

Mr. Jensen argued that the “statute of limitations” language should be read to 

include the statute of repose, and he concluded that he had until February 24, 

2015, to file his complaint. (R.226-35.) 

The following dates are relevant to Mr. Jensen’s argument:2 

Apr. 1, 2010  Alleged medical negligence (R.3-4) 

                                              
2 The date of the certificate of compliance listed in the court’s order is 

incorrect, but the error does not affect Intermountain’s argument. (R.413,226.)  
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Mar. 21, 2014 Mr. Jensen serves notice of intent to 
commence action3 (R.225) 

Mar. 21, 2014 Mr. Jensen files request for 
prelitigation panel (R.225) 

Dec. 26, 2014 Division issues certificate of 
compliance (R.226)  

Feb. 2, 2015 Mr. Jensen files complaint (R.1,8) 

The district court denied the motion for summary judgment. (R.424.) The 

court questioned, but ultimately did not decide, whether the four-year period 

was a statute of repose. (R.492-93.) The court instead concluded that section 416 

“tolls both the two- and four-year limitations” periods even though the statute 

states that it tolls only “the applicable statute of limitations.” (R.424.) The court 

ruled that the legislature did not intend to treat the two time periods differently. 

(R.414.) 

The court articulated four grounds for its ruling. First, the court noted that 

the title of the section containing the statute of repose is titled “Statute of 

limitations—Exceptions—Application.” (R.418.) Second, the court noted that 

section 416 “refers to the ‘applicable statute of limitations,’” which suggests that 

the statute contains more than one statute of limitation. (R.418.) Third, the court 

noted that the legislature did not use the phrase “statute of repose” in the Act, 

and that appellate courts have been “similarly imprecise” when discussing the 

                                              
3 Because the notice was served within 90 days of the expiration of the statute 

of repose, Mr. Jensen’s time to file a complaint was “extended to 120 days from 
the date of service of notice,” which was July 19, 2014. Utah Code § 78B-3-412(4). 
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difference between the two. (R.419.) And fourth, the court noted that, unlike 

other statutes of repose, the four-year period in the Act is subject to other tolling 

exceptions, such as the provision in section 412. (R.419.) 

The district court seemed to recognize that its ruling contradicted the plain 

language of section 416, and it articulated three reasons for its refusal to enforce 

the plain language interpretation. First, the court noted that the plain language 

reading “does nothing to advance the policy concerns recognized by the 

legislature when it passed the Act.” (R.422.) Second, the court ruled that 

applying the plain language would force claimants to file premature lawsuits to 

avoid the effect of the statute of repose. (R.423.) And third, the court ruled that it 

would be “unfair” to require claimants to comply with the procedures outlined 

in the Act but not to toll the time the division takes to complete its process. 

(R.422.) The district court did not analyze the absurdity doctrine, which is the 

doctrine that must apply before a court may refuse to enforce the plain language 

of a statute. 

Intermountain filed a petition for permission to appeal the district court’s 

interlocutory order, and this court granted the petition. (R.448.) This court also 

decided to retain jurisdiction to address the issue of how to interpret the tolling 

language in section 78B-3-416.  
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Summary of the Argument 

It is undisputed that Mr. Jensen filed his claim against Intermountain 

beyond the four-year limitation period in section 78B-3-404(1). The only issue is 

whether section 78B-3-416(3) operated to toll the statute of repose. It did not. 

Section 78B-3-404(1) of the Utah Health Care Malpractice Act contains 

three different statutes of limitation and a four-year statute of repose. The statute 

of repose precludes any action not filed within “four years after the date of the 

alleged act, omission, neglect, or occurrence.” Utah Code § 78B-3-404(1). This is a 

classic statute of repose, something this court has recognized repeatedly. Arnold 

v. Grigsby, 2012 UT 61, ¶ 13, 289 P.3d 449 ( “[t]he Utah Health Care Malpractice 

Act provides . . . a four-year statute of repose for the filing of medical malpractice 

actions”); Lee v. Gaufin, 867 P.2d 572, 576 (Utah 1993) (referencing “[t]he four-year 

repose period” in the Act); Sorensen v. Larsen, 740 P.2d 1336, 1336 (Utah 1987) 

(“plaintiff’s claim was barred by the four-year statute of repose” in the Act).  

Because the four-year period is a statute of repose, it is not tolled under 

section 78B-3-416(3). The plain language of section 416 “tolls the applicable 

statute of limitations” during the review of the prelitigation panel, but does not 

toll the statute of repose. Utah Code § 78B-3-416(3)(a). Despite the plain language 

of section 416 referencing only statutes of limitation, the district court interpreted 

section 416 to toll the statute of repose because enforcing the plain language 

would be unfair and could produce harsh results. The district court appears to 
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have refused to enforce plain language under the absurdity doctrine, without 

providing sufficient grounds for doing so. 

Under the absurdity doctrine, courts may refuse to enforce the plain 

language of a statute—and adopt alternative language—only when the operation 

of the plain language is “so overwhelmingly absurd that no rational legislator 

could have intended the statute to operate in such a manner.” Utley v. Mill Man 

Steel, Inc., 2015 UT 75, ¶ 48, 57 P.3d 992 (Durrant, J., concurring and dissenting). 

Applying the absurdity doctrine is a “momentous” and “drastic step” because it 

overrides the plain language of the statute and applies an interpretation that is 

“contrary to its plain meaning.” Id. ¶¶ 47-48 (internal quotation marks omitted). 

The court applies the doctrine “with caution,” and the court will not override 

statutory language “even if it leads to results [this court] regard[s] as impractical 

or ill-advised.” Id. ¶ 48. Instead, for this court to apply the absurdity doctrine to 

override the statutory language, “the operation of the plain language must be 

more than improvident, it must be so overwhelmingly absurd that no rational 

legislator could have intended the statute to operate in such a manner.” Id. 

Here, it is not overwhelmingly absurd to toll a statute of limitation but not 

a statute of repose. Statutes of repose by their nature can be unfair from the 

perspective of plaintiffs because they rarely are tolled. The operation of statutes 

of repose, even when unfair, is not absurd, let alone overwhelmingly absurd. 

This court should reverse because the absurdity doctrine does not apply. 
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Argument  

The district court erred in its interpretation of sections 78B-3-404 and 

78B-3-416 of the Utah Health Care Malpractice Act. The court refused to enforce 

the plain language of both sections and instead ruled that section 416 tolls the 

well-established four-year statute of repose in section 404, despite the plain 

language in section 416 that tolls only the “applicable statute of limitations.” 

Utah Code § 78B-3-416(3)(a). The district court should have enforced the plain 

language and dismissed Mr. Jensen’s claim as untimely under the four-year 

statute of repose. 

This brief proceeds in three stages. In the first stage, Intermountain 

demonstrates that the four-year period in section 404 is a statute of repose, not a 

statute of limitation, because it begins with the occurrence of an alleged wrongful 

act, not with the discovery of a claim or a legal injury. In the second stage, 

Intermountain demonstrates that the plain language of section 416 tolls only the 

“applicable statute of limitations,” not the statute of repose. In the third stage, 

Intermountain demonstrates that the absurdity doctrine does not apply, and, 

therefore, the district court erred when it ignored the plain language of section 

416 and instead ruled that section 416 tolled the statute of repose. 
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1. The Four-Year Period in Section 404 is a Statute of Repose  

Section 404 contains a two-year statute of limitation, two different one-year 

statutes of limitation, and a four-year statute of repose. Before examining the 

language in section 404, it is worth contrasting, in general, statutes of limitation 

with statutes of repose.   

Both statutes of limitation and statutes of repose operate to bar a plaintiff’s 

suit, so “to some extent they serve the same ends.” Berry ex rel. Berry v. Beech 

Aircraft Corp., 717 P.2d 670, 672 (Utah 1985). When precision is not required, 

“courts, legislatures, and commentators have been sometimes inconsistent in 

their use of the terms.” Raithaus v. Saab-Scandia of Am., Inc., 784 P.2d 1158, 1161 

(Utah 1989). But as this court has noted, “[b]ecause the goals, functions, and 

characteristics of each type of statute differ, statutes of repose and statutes of 

limitations are not interchangeable.” Id. 

Whether a provision is a statute of limitation or a statute of repose is 

determined by how it operates, not by its label. Courts routinely recognize that a 

provision is a statute of repose even when the statute does not label it as such. 

E.g., In re Estate of Strand, 2015 UT App 259, ¶ 8, 362 P.3d 739 (holding that the 

three-year limitation in section 75-3-107 is a statute of repose); Willis v. DeWitt, 

2015 UT App 123, ¶¶ 8-9, 350 P.3d 250 (holding that the six-year period in section 

78B-2-225 is a statute of repose). 

Statutes of limitation start at the discovery of the injury while statutes of 

repose start at the last act that caused the injury. Put differently, statutes of 
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limitation begin “based on the date when the claim accrued (as when the injury 

occurred or was discovered).” Statute of Limitations, Black’s Law Dictionary (10th 

ed. 2014); CTS Corp. v. Waldburger, 134 S.Ct. 2175, 2182 (2014) (same). In the case 

of medical malpractice, a claimant’s action accrues when he discovers, or 

through reasonable diligence should have discovered, his injury.  

Statutes of repose, in contrast, begin on “the date of the last culpable act or 

omission of the defendant.” CTS, 134 S.Ct. at 2182; Statute of Repose, Black’s Law 

Dictionary (10th ed. 2014) (begins on the date the defendant last acted). For 

medical malpractice, this is the date of the alleged malpractice, “irrespective of 

whether the malpractice is known or knowable.” Lee v. Gaufin, 867 P.2d 572, 576 

(Utah 1993).   

Statutes of limitation also differ from statutes of repose because they are 

subject to equitable tolling, which “pauses the running of, or ‘tolls,’ a statute of 

limitations when the litigant has pursued his rights diligently but some 

extraordinary circumstance prevents him from bringing a timely action.” CTS, 

134 S.Ct. at 2183.; see also Russell Packard Dev., Inc. v. Carson, 2005 UT 14, ¶ 25, 108 

P.3d 741. In contrast, statutes of repose are not subject to equitable tolling. Willis, 

2015 UT App 123, ¶ 13 (six-year builder’s statute of repose is not subject to 

equitable tolling); Strand, 2015 UT App 259, ¶ 4 (probate statute of repose is not 

subject to equitable tolling). Instead, statutes of repose are tolled by statute. 

Willis, 2015 UT App 123, ¶ 8 (“Once the statutory period set by a statute of 
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repose expires, ‘any cause of action is barred regardless of usual reasons for 

tolling the statute.”) (citing Perry v. Pioneer Wholesale Supply Co., 681 P.2d 214, 219 

(Utah 1984)).  

The language of section 404 is unambiguous and contains a two-year 

statute of limitation, two one-year statutes of limitation, and a four-year statute 

of repose. This is true even though, as the district court noted, section 404 does 

not use the label “statute of repose.” (R.419.) Section 404 reads: 

(1) A malpractice action against a health care provider 
shall be commenced within two years after the plaintiff 
or patient discovers, or through the use of reasonable 
diligence should have discovered the injury, whichever 
first occurs, but not to exceed four years after the date 
of the alleged act, omission, neglect, or occurrence. 

(2) Notwithstanding Subsection (1): 

(a) in an action where the allegation against the 
health care provider is that a foreign object has 
been wrongfully left within a patient's body, 
the claim shall be barred unless commenced 
within one year after the plaintiff or patient 
discovers, or through the use of reasonable 
diligence should have discovered, the existence of 
the foreign object wrongfully left in the patient's 
body, whichever first occurs; or 

(b) in an action where it is alleged that a patient 
has been prevented from discovering 
misconduct on the part of a health care 
provider because that health care provider has 
affirmatively acted to fraudulently conceal the 
alleged misconduct, the claim shall be barred 
unless commenced within one year after the 
plaintiff or patient discovers, or through the use of 
reasonable diligence, should have discovered the 
fraudulent concealment, whichever first occurs. 
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Utah Code § 78B-3-404(1) (emphases added).  

The plain language of the statutory text is the best evidence of the 

legislature’s intent. Penunuri v. Sundance Partners, Ltd., 2013 UT 22, ¶ 15, 301 P.3d 

984. Here, the plain language reveals that the two-year and one-year periods are 

statutes of limitation because they run from the time the plaintiff “discovers” or 

“should have discovered” the injury giving rise to the cause of action. Utah Code 

78B-3-404(1), (2); Lee, 867 P.2d at 574. The plain language also reveals that the 

four-year period is a statute of repose because it “bars all actions after a specified 

period of time has run” from the occurrence of an event—i.e., the act alleged to 

constitute malpractice. Berry, 717 P.2d at 672; Willis, 2015 UT App 123, ¶¶ 8-9.  

Unsurprisingly, this court has repeatedly recognized that the four-year 

period in section 404 is a statute of repose. For example, in Lee v. Gaufin, this 

court noted that “[t]he four-year repose period in § 78–14–4(1) [now codified in 

§ 78B-3-404(1)] runs from the commission of the alleged act of malpractice, 

irrespective of whether the malpractice is known or knowable, and all causes of 

action for malpractice not filed within that period are abolished.” 867 P.2d at 576. 

And in Arnold v. Grigsby, this court noted that “[t]he Utah Health Care 

Malpractice Act provides both a two-year statute of limitations and a four-year 

statute of repose for the filing of medical malpractice actions.” 2012 UT 61, ¶ 13, 

289 P.3d 449; see also Sorensen v. Larsen, 740 P.2d 1336, 1336 (Utah 1987) 

(“Plaintiff’s cause of action is barred by the four-year statute of repose”). 
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Because the four-year period in section 404 is a statute of repose, it is tolled 

by section 416 only if (i) the phrase “statute of limitations” in section 416 refers to 

the four-year statute of repose, or (ii) tolling the statutes of limitation and not the 

statute of repose violates the absurdity doctrine. Neither circumstance applies.  

2. The District Court Erred When it Ruled that Section 416 Tolls the 
Four-Year Statute of Repose 

The district court erred when it ruled that section 416 tolls the four-year 

statute of repose in section 404. Under section 416, filing a request for a 

prelitigation panel review “tolls the applicable statute of limitations” until 60 

days after one of several enumerated events. Utah Code § 78B-3-416(3)(a). By its 

plain language, section 416 tolls the two- and one-year limitation periods, but not 

the four-year statute of repose: 

(3)(a) The filing of a request for prelitigation panel 
review under this section tolls the applicable statute 
of limitations until the later of: 

(i) 60 days following the division’s issuance of: 

(A) an opinion by the prelitigation panel; or  

(B) a certificate of compliance under Section 
78B-3-418; or the expiration of the time for 
holding a hearing under Subsection (3)(b)(ii). 

Id. (emphasis added). The district court erred when it ruled that section 416 

tolled the statute of repose in addition to the statutes of limitation. 

For questions of statutory interpretation, this court’s “primary goal is to 

evince the true intent and purpose of the Legislature,” and the best evidence of 
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that intent is the plain language of the statutory text. Marion Energy, Inc. v. KFJ 

Ranch P'ship, 2011 UT 50, ¶ 14, 267 P.3d 863 (internal quotation marks omitted). 

Absent a contrary indication, the court will assume “that the legislature used 

each term advisedly according to its ordinary and usually accepted meaning.” Id. 

(internal quotation marks omitted).  

The court will “not view individual words and subsections in isolation” 

but will instead construe each section “in connection with every other part or 

section so as to produce a harmonious whole.” Summit Operating, LLC v. Utah 

State Tax Comm'n, 2012 UT 91, ¶ 11, 293 P.3d 369 (internal quotation marks 

omitted). And important here, the court “presume[s] that the expression of one 

term should be interpreted as the exclusion of another.” Marion Energy, 2011 UT 

50, ¶ 14 (alteration and internal quotation marks omitted). 

The phrase “statute of limitations” unambiguously refers to the two- and 

one-year limitation periods in section 404 and does not encompass the four-year 

statute of repose.4 As this court has recognized, statutes of limitation and statutes 

of repose are “distinct entities” that “are not interchangeable.” Raithaus v. Saab-

Scandia of Am., Inc., 784 P.2d 1158, 1161 (Utah 1989). This court should assume 

                                              
4 It is worth noting that statutes of limitation were originally categorized as a 

type of statute of repose at a time when the term “statute of repose” had a 
broader meaning that encompassed any time restrictions on bringing suit. CTS 
Corp. v. Walburger, 134 S.Ct. 2175, 2186 (2014). While all statutes of limitation 
were statutes of repose, not all statutes of repose were statutes of limitation. But 
contemporary law distinguishes statutes of limitation from statutes of repose. Id. 
at 2185; Raithaus v. Saab-Scandia of Am., Inc., 784 P.2d 1158, 1161 (Utah 1989).    
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that the legislature used “statute of limitations” advisedly, and according to its 

ordinary and accepted meaning. Marion Energy, 2011 UT 50, ¶ 14. And this court 

should presume that the expression of one phrase—“statute of limitations”—

should be interpreted as the exclusion the other—“statute of repose.” Id.  

Notably, elsewhere in the Utah Health Care Malpractice Act, the 

legislature used different language that encompasses all limitation periods in the 

Act. For example, section 412 extends “the time for commencing the malpractice 

action” if the plaintiff serves the notice within 90 days of the “expiration of the 

applicable time period.” Utah Code § 78B-3-412(4) (emphasis added); Forbes v. St. 

Mark’s Hosp., 754 P.2d 933, 934 (Utah 1988) (because “applicable time period” 

broadly refers to all time periods, section 412 extends the statute of repose).  

Elsewhere, the Utah Code uses the phrase “statute of repose.” This shows 

that the legislature uses “statute of limitation” and “statute of repose” according 

to their ordinary—and distinct—meanings. For example, with respect to claims 

involving asbestos, the legislature has expressly stated that “[a] statute of 

limitation or repose may not bar an action.”5 Utah Code § 78B-2-117(1)(a); id. 

§ 78B-2-116(1)(a) (same). And with respect to claims involving improvements to 

real property, the legislature has stated that “it is in the best interest of citizens of 

the state to impose the periods of limitation and repose provided in this chapter 

                                              
5 This language first appeared in 1988, only three years after the language in 

section 416 was enacted. Utah Code §§ 78-12-33.5, 78-12-48 (1988); Utah Code 
§ 78-14-12(3) (1985). 
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upon all causes of action,” and that the statute “does not extend the period of 

limitation or repose otherwise prescribed by law.”6 Id. § 78B-2-225(2)(e), (9). The 

legislature does not use the phrase “statute of limitation” to refer to statutes of 

repose. Thus, by its plain language, section 416 tolls only the “applicable statute 

of limitations” in section 404, not the statute of repose. 

Intermountain explained in the district court that Mr. Jensen’s claim was 

time-barred because section 416 tolled only the “statute of limitations,” not the 

statute of repose. (R.413.) But the court “reject[ed] that argument as a matter of 

statutory interpretation.” (R.413.) The court instead ruled that “[t]he Act—read 

as a whole—does not manifest an intent by the legislature to treat the four-year 

statute different from the two-year statute.” (R.414.) The court concluded that 

section 416 tolls both the applicable statutes of limitation and the statute of 

repose. (R.424.)  

The court articulated four reasons for its ruling, none of which is sufficient 

to contravene the plain language of section 416.  

Titles - First, the court ruled that the title of section 404 indicates that the 

four-year period is a statute of limitation. The court noted that section 404 does 

not expressly use the phrase “statute of repose,” and that the four-year period is 

listed within a section entitled “Statute of limitations.” (R.418.) Based upon the 

title of the statute, the court concluded that section 404 must include only 

                                              
6 This language was enacted in 1991, only seven years after section 416 was 

enacted. Utah Code § 78-12-25.5 (1991); Utah Code § 78-14-12(3) (1985). 
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statutes of limitation. (R.418.) From there, the court concluded that because 416 is 

titled “Statutes of limitations tolled,” section 416 must toll all limitation periods 

found within section 404, including the four-year period. (R.418.)  

But under Utah law, “a statute’s title is not part of its text and cannot be 

used as a tool of statutory construction unless the statute’s language is 

ambiguous.” Anderson Dev. Co. v. Tobias, 2005 UT 36, ¶ 42, 116 P.3d 323 (internal 

quotation marks omitted). Section 404 and 416 are both unambiguous. Indeed, 

the district court did not rule otherwise. The district court therefore erred in 

considering the title as a tool of interpretation. 

The error in the district court’s reasoning becomes more apparent when its 

theory is applied to the other statutes of repose in the Utah Code. There is no 

section of the Utah Code titled “Statute of Repose,” and yet there are several 

recognized statutes of repose in the Utah Code under various section titles. If the 

titles were dispositive—as the district court ruled—then there would be no 

statutes of repose. For example, Chapter 2 of Title 78B is titled “Statutes of 

Limitations,” but there are several statutes of repose within Chapter 2. Indeed, 

the section containing the builder’s six- and nine-year statutes of repose is titled 

“Actions related to improvements in real property.” Utah Code § 78B-2-225; 

Willis v. DeWitt, 2015 UT App 123, ¶ 8-9, 350 P.3d 250 (six-year period in section 

225 is a statute of repose by its plain language). And the section containing the 

four-year statute of repose to challenge the holder of tax title to real property is 
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titled “Seizure or possession within seven years—Proviso—Tax title.” Utah Code 

§ 78B-2-205.  

Titles are no more informative outside of Chapter 2. The one-year statute 

of repose for establishing an unsolemnized marriage is in a section titled 

“Validity of marriage not solemnized.” Utah Code § 30-1-4.5; In re Marriage of 

Kunz, 2006 UT App 151, ¶ 21, 136 P.3d 1278 (one-year time limit is a statute of 

repose). Finally, the three-year statute of repose in the probate code is in a section 

titled “Probate and testacy proceedings—Ultimate time limit—Presumption and 

order of intestacy.” Utah Code § 75-3-107(1); In re Estate of Strand, 2015 UT App 

259, ¶ 4, 362 P.3d 739 (three-year period in the Probate Code is a statute of 

repose). None of these denote the specific presence of a statute of repose as 

opposed to a statute of limitation in their titles. The titles of section 404 and 416 

are therefore not a basis for ignoring the plain language of section 404 and 

treating the statute of repose as a statute of limitation. 

“Applicable Statute of Limitations” – Second, the district court ruled that 

the four-year period was a statute of limitation because “Section 416 refers to the 

‘applicable statute of limitations’ which infers that Section 404 contains more than 

one statute of limitation.” (R.418 (citing Utah Code § 78B-3-416(3)(a)).) The court 

concluded that, to give meaning to the “applicable statute of limitations” 

language in section 416, the four-year period must be a statute of limitation, not a 

statute of repose. The district court’s conclusion relies on an incorrect assumption 
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that section 404 contains only one statute of limitation if the four-year period is a 

statute of repose.  

In fact, section 404 includes three statutes of limitation: (i) a general two-

year statute of limitation beginning when the plaintiff discovers or should have 

discovered the injury, (ii) a one-year statute of limitation for actions alleging 

fraudulent concealment, and (iii) a one-year statute of limitation for actions 

alleging that an object has been wrongfully left within a patient’s body. Utah 

Code § 78B-3-405. These are the potential “applicable statute[s] of limitations” 

referenced in section 416. Contrary to the district court’s ruling, the statute of 

repose need not be treated as a statute of limitation to give meaning to the 

“applicable” statute of limitation language in section 416.  

Imprecision of Legislature and Appellate Courts - Next, the district court 

treated the statute of repose as a statute of limitation because (i) the legislature 

did not “use the phrase ‘statute of repose’ in the Act,” (ii) the “appellate courts, 

when addressing this statute, have been similarly imprecise,” and (iii) it would 

therefore “be inequitable and impractical to require litigants to interpret Section 

404 with a level of precision that neither the legislature nor appellate courts of 

this state have recognized.” (R.419.)  

But as discussed above, there is nothing confusing about whether the four-

year period is a statute of repose, as this court recognized in Grigsby, Lee, and 

Sorenson. It is how the time period operates, not its label, which determines 
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whether it is a statute of limitation or statute of repose. The four-year period is a 

statute of repose regardless of whether the legislature labeled it as such. 

Next, in support of its assertion that the appellate courts “have been 

similarly imprecise,” the district court cites three opinions. (R.419.) But none of 

the opinions were imprecise in their treatments of the repose period. In fact, the 

four-year period was not at issue in two of the opinions. In Platts, the issue was 

whether a treatment program involved “a ‘health care provider’ under the 

Malpractice Act.” Platts v. Parents Helping Parents, 947 P.2d 658, 661 (Utah 1997). 

The Platts opinion does not mention the four-year period, let alone label it 

imprecisely. And in McDougal, the issue was whether “the two-year medical 

malpractice statute of limitations is tolled” until the plaintiff discovers the 

defendant’s identity. McDougal v. Weed, 945 P.2d 175, 176 (Utah Ct. App. 1997). 

The court mentioned the four-year period only in its quotation of the statute. Id. 

at 176-77. The court did not discuss or otherwise imprecisely label the period. Id. 

In the third opinion, Forbes, this court discussed the four-year period, but it 

did not do so imprecisely. The question in Forbes focused upon section 412 (then-

codified in section 78-14-8), which extends “the time for commencing the 

malpractice action.” Forbes v. St. Mark’s Hosp., 754 P.2d 933, 934 (Utah 1988). The 

question was whether section 412 extends “only the two-year limitation period.” 

Id. Although this court did not label the four-year period as a statute of repose, 

the question was not before the court. Id. And the court repeatedly distinguished 
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the two time periods, calling the statute of limitation “the limitation period,” “the 

two-year statute of limitations,” or “the two-year limitation period,” and calling 

the repose period “[t]he four-year statutory period” or the “four-year statutory 

time period.” Id. at 934, 935. The court did not refer to the four-year period as a 

statute of limitation. 

Instead, as discussed above, this court has repeatedly and consistently 

recognized that the four-year period in section 404 is a statute of repose. Arnold v. 

Grigsby, 2012 UT 61, ¶ 13, 289 P.3d 449 ( “[t]he Utah Health Care Malpractice Act 

provides . . . a four-year statute of repose for the filing of medical malpractice 

actions”); Lee v. Gaufin, 867 P.2d 572, 576 (Utah 1993) (referencing “[t]he four-year 

repose period” in the Act); Sorensen v. Larsen, 740 P.2d 1336, 1336 (Utah 1987) 

(“Plaintiff’s cause of action is barred by the four-year statute of repose” in the 

Act).  

The court has not been imprecise, let alone so imprecise as to justify 

departing from the plain language and treating the statute of repose as if it were 

a statute of limitation under section 416. 

 “Tolled” for Other Reasons - Finally, the district court ruled that the four-

year period was a statute of limitation because, unlike many other statutes of 

repose, the four-year period “may be extended or tolled for at least four 

recognized reasons.” (R.419.) Specifically, the court listed the two one-year 

statutes of limitation in section 404, the statutory extension in section 412, and the 
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constitutional exception for periods of minority under what is now section 404. 

(R.419.) The district court seems to have ruled that, because there are statutory 

exceptions to the four-year period, it is not a statute of repose. 

But the exceptions confirm that the four-year period is a statute of repose. 

As a preliminary matter, two of the court’s four examples—the two one-year 

statutes of limitation—do not toll the statute of repose but instead apply 

“[n]otwithstanding” the statute of repose. Utah Code § 78B-3-404(2). The court 

was therefore mistaken when it concluded that they “extended or tolled” the 

statute of repose. (R.419.)  

The statutory extension in section 412 also confirms that the legislature 

intended the four-year period to be a statute of repose. Section 412 extends “the 

time for commencing the malpractice action” if the plaintiff serves the notice 

within 90 days of the “expiration of the applicable time period.” Utah Code 

§ 78B-3-412(4) (emphasis added). The statute does not use the phrase “statute of 

limitations,” but instead broadly refers to “the applicable time period.” Based 

upon that difference, this court has held that section 412 extends all applicable 

time periods in section 404. Forbes, 754 P.2d at 934-35 (Utah 1988). 

And the fact that section 412 operates to extend the four-year period is 

consistent with its being a statute of repose. As discussed above, it is well-settled 

that statutes of repose may be extended or limited by statute. Willis, 2015 UT 

App 123, ¶ 8 (“Once the statutory period set by a statute of repose expires, ‘any 
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cause of action is barred regardless of usual reasons for tolling the statute.’” 

(citing Perry v. Pioneer Wholesale Supply Co., 681 P.2d 214, 219 (Utah 1984))). 

Indeed, other well-settled statutes of repose in the Utah Code are subject to 

statutory exceptions. For example, the builder’s statute of repose provides that a 

claim must be filed within six years from the date of completion or abandonment 

of construction, except “[w]here an express contract or warranty establishes a 

different period of limitations.” Utah Code § 78B-2-225(3)(a); Willis, 2015 UT App 

123, ¶¶ 8-9 (plain language of section 225 indicates that it is a statute of repose). 

Similarly, there are three enumerated statutory exceptions to the statute of repose 

in the probate code. Utah Code § 75-3-107(1); In re Estate of Strand, 2015 UT App 

259, ¶ 6, 362 P.3d 739 (recognizing exceptions to the statute of repose in the 

probate code).  

The final exception relied upon by the district court, the constitutional 

exception for periods of minority under what is now section 404, also confirms 

that the four-year period is a statute of repose. The district court relied upon Lee 

v. Gaufin, an opinion in which this court held that the four-year statute of repose 

was unconstitutional as applied to minors under the uniform operation of laws 

provision of the Utah Constitution. 867 P.2d 572, 589 (Utah 1993). The Lee court 

necessarily held that the statute of repose was not statutorily tolled, which is why 

the court reached the constitutional question. Id. at 575. The Lee opinion therefore 

confirms that the four-year period is a statute of repose. 
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3. Neither the Absurd Consequences Canon Nor the Absurdity Doctrine 
Warrant A Reading Contrary to the Plain Unambiguous Statutory 
Language 

Although not entirely clear, at times the district court appears to have 

refused to enforce the plain language of section 416 on policy grounds, citing 

unfairness. (R.420,421,423.) Such considerations can be relevant under two 

distinct doctrines, neither of which applies here.  

The first doctrine is the absurd consequence canon of construction. This 

court applies the canon only after finding that statutory language is ambiguous. 

Utley v. Mill Man Steel, Inc., 2015 UT 75, ¶¶ 46, 47, 357 P.3d 992. Applying the 

canon, the court resolves the ambiguity “by choosing the reading that avoids 

absurd results.” Id. ¶ 47 (internal quotation marks omitted). While the district 

court’s reasoning is unclear, Intermountain will address the absurd consequences 

canon because the district court cited a case employing that canon. (R.423 (citing 

In re Adoption of Baby B., 2012 UT 35, ¶ 78, 308 P.3d 382 (discussing absurd canon 

of construction).) As demonstrated below, the canon does not apply because the 

phrase “statute of limitations” is not ambiguous.  

The second doctrine is the absurdity doctrine. This court applies the 

absurdity doctrine where there is no ambiguity but “applying the language leads 

to results so overwhelmingly absurd no rational legislature could have intended 

them.” Utley, 2015 UT 75, ¶ 46. Applying the cannon, the court will “interpret the 

statute contrary to its plain meaning.” Id. ¶ 47 (internal quotation marks 

omitted). Again, while the district court’s reasoning is unclear, Intermountain 
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will address this doctrine because the district court cited a case applying this 

doctrine. (R.423 (citing Savage v. Utah Youth Village, 2004 UT 102, ¶ 18, 104 P.3d 

1242 (discussing absurdity doctrine).) As demonstrated below, this doctrine also 

does not apply because there is nothing unreasonable, let alone overwhelmingly 

absurd, about failing to toll a statute of repose.  

3.1 The Absurd Canon of Construction Does Not Apply Because 
“Statute of Limitations” is Unambiguous 

The absurd consequences canon allows a court to resolve an ambiguity 

when the statutory language lends itself to two reasonable interpretations. Utley, 

2015 UT 75, ¶ 46. In those circumstances, the canon allows the court to reject the 

interpretation that produces absurd results. Id. The canon does not apply here 

because the statutory language—“statute of limitations”—is unambiguous. 

Indeed, “[a] statute is ambiguous only if it is reasonably susceptible of 

different interpretations.” State v. Watkins, 2013 UT 28, ¶ 22, 309 P.3d 209 

(internal quotation marks omitted). Here, for section 416 to be ambiguous, the 

language “tolls the applicable statute of limitations” must be susceptible of being 

read as “tolls the applicable statute of repose.” Utah Code § 78B-3-416(3)(a).  

But the phrase “statute of limitations” is a legal term of art with a precise 

meaning. It is defined as “[a] law that bars claims after a specified period” or “a 

statute establishing a time limit for suing in a civil case, based on the date when 

the claim accrued (as when the injury occurred or was discovered).” Statute of 

Limitations, Black’s Law Dictionary (10th ed. 2014); see also, e.g., Raithaus v. Saab-
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Scandia of Am., Inc., 784 P.2d 1158, 1160 (Utah 1989) (“A statute of limitations 

requires a lawsuit to be filed within a specified period of time after a legal right 

has been violated.”); Berry ex rel. Berry v. Beech Aircraft Corp., 717 P.2d 670, 672 

(Utah 1985) (same).  

As discussed above, statutes of limitation are distinct from and not 

interchangeable with statutes of repose. Indeed, the Black’s Law definition of 

“statute of limitations” instructs the reader to compare to “statute of repose,” 

indicating that the two definitions are distinct. Or as this court put it, “[s]tatutes 

of repose . . . are different from statutes of limitations, although to some extent 

they serve the same ends.” Raithaus, 784 P.2d at 1160 (internal quotation marks 

omitted). Thus, there is no ambiguity in the statute. The court erred to the extent 

its ruling can be read as finding and relying on an ambiguity to interpret “statute 

of limitations” to mean “statute of repose.” 

3.2 The Absurdity Doctrine Does Not Apply Because the Legislature’s 
Decision Not to Toll the Repose Period Is Not Overwhelmingly 
Absurd 

The absurdity doctrine allows a court to refuse to enforce the plain 

language of a statute—and adopt an alternative interpretation—when the 

operation of the plain language is “so overwhelmingly absurd that no rational 

legislator could have intended the statute to operate in such a manner.” Utley, 

2015 UT 75, ¶ 48. The doctrine does not apply here because the tolling provision 

in section 416 produces a rational result, particularly when viewed at the time 
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the legislature enacted it. State ex rel. Z.C., 2007 UT 54, ¶ 13, 165 P.3d 1206 (“a 

result must be so absurd that the legislative body which authored the legislation 

could not have intended it” (emphasis added)).  

Applying the absurdity doctrine is a “momentous” and “drastic step” 

because it overrides the plain language of the statute and applies an 

interpretation that is “contrary to its plain meaning.” Utley, 2015 UT 75, ¶¶ 47-48 

(Durrant, J., concurring and dissenting) (internal quotation marks omitted). The 

court applies the doctrine “with caution” and the court will not override 

statutory language “even if it leads to results [this court] regard[s] as impractical 

or ill-advised.” Id. ¶ 48. Instead, for this court to apply the absurdity doctrine to 

override the plain language, “the operation of the plain language must be more 

than improvident, it must be so overwhelmingly absurd that no rational 

legislator could have intended the statute to operate in such a manner.” Id. 

To determine whether no rational legislator could have intended section 

416 to toll only statutes of limitation, the court looks to the statute at the time it 

was enacted. State ex rel. Z.C., 2007 UT 54, ¶ 13 (“a result must be so absurd that 

the legislative body which authored the legislation could not have intended it” 

(emphasis added)). The language of section 416 first appeared in 1985 when the 

legislature added the prelitigation panel review requirement. Utah Code § 78-14-

12(3) (1985) (attached at Add. C). At that time, the Act neither contemplated nor 

required affidavits of merit or certificates of compliance. Compare id. §§ 78-14-4 to 
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-16 (1985), with Utah Code § 78B-3-418, -423. Instead, under the Act at the time, 

the prelitigation panel lost jurisdiction if it did not act within the specified time 

period. Utah Code § 78-14-13(3) (1985) (“A panel retains jurisdiction of any claim 

for 90 days from the date of filing the request.”). Thus, to the extent the 

requirements later added to the Act led the district court to consider the plain 

language interpretation to produce “unfair” and “undesired” results, those 

considerations are beside the point. (R.421-23.)  

Regardless, the absurdity doctrine also does not apply under the current 

version of the Act, which Intermountain will demonstrate next.  

The Prelitigation Process Under the Current Act - The typical 

prelitigation procedure progresses as follows: a claimant files a Notice of Intent 

to make a claim under section 78B-3-412, which provides an extension of 120 

days if the claimant is within 90 days of the expiration of any time limitation. The 

claimant then (usually concurrently) files a request for prelitigation panel review 

under section 416, which tolls the applicable statute of limitation until 60 days 

after the issuance of either the panel’s opinion or  a certificate of compliance. 

Utah Code § 78B-3-416(3). If either the panel proceedings exceed 180 days or the 

respondents are uncooperative, the claimant may file an affidavit of merit to 

secure a certificate of compliance, which the panel must address within 15 days 
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of its filing.7 Id. That mechanism places a claimant beyond the whim of the panel 

or the respondent, and requires that the claim be addressed in a timely manner.   

The district court articulated two reasons for reading the statute contrary 

to its plain language. First, the court ruled that it “would be unfair” to require 

claimants to comply with the prelitigation procedures without tolling the statute 

of repose during the time it takes to complete those procedures and that the plain 

language reading therefore “does nothing to advance the policy concerns 

recognized by the legislature when it passed the Act.” (R.422.) Second, the court 

ruled that applying the plain language would force claimants to file premature 

lawsuits to avoid the effect of the statute of repose. (R.423.) But as discussed 

below, these results are not “so overwhelmingly absurd that no rational 

legislature could have intended the statute to operate in such a manner.” Utley, 

2015 UT 75, ¶ 48. Intermountain will address both reasons in turn.  

3.2.1 It is Not Overwhelmingly Absurd that the Legislature 
Limited Liability to a Specific Period 

The operation of the plain language of section 416 does not produce 

overwhelmingly absurd results, even if it may operate unfairly in a few cases. As 

                                              
7 The division must complete the prelitigation panel within 180 days after the 

filing of the request. Utah Code § 78B-3-416(3)(b)(ii)(A). If the division fails to do 
so, the claimant may file an affidavit of merit including, among other things, an 
affidavit signed by a health care provider who agrees that the claim is 
meritorious. Id. § 78B-3-416(3)(c)(i). Alternatively, if the respondent “has failed to 
reasonably cooperate in scheduling the hearing,” the claimant may file an 
affidavit any time within the 180 days making that allegation, and the division 
must rule on the affidavit within fifteen days. Id. § 78B-3-416(3)(c)(ii), (d)(i).  
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the district court recognized, the legislature enacted the four-year statute of 

repose to limit the time by which a claimant must file an actions against a health 

care provider so that insurance premiums can be managed and calculated: 

In enacting this act, it is the purpose of the Legislature 
to provide a reasonable time in which actions may be 
commenced against health care providers while limiting 
that time to a specific period for which professional 
liability insurance premiums can be reasonably and 
accurately calculated; and to provide other procedural 
changes to expedite early evaluation and settlement of 
claims. 

Utah Code § 78B-3-402(3); (R.422).  

Tolling the statute of limitation but not the statute of repose upon the filing 

of a request for prelitigation panel review also is consistent with that policy. 

Specifically, tolling the statute of limitation until after the division issues a 

certificate of compliance ensures that a claimant will have a “reasonable time” to 

bring his claim even if the process would otherwise prevent his filing within the 

one- or two-year limitation periods. Tolling the statute of limitation ensures that 

the claimant has a “reasonable” window within which to file a claim. 

Enforcing the plain language and refusing to toll the statute of repose, as 

the legislature put it, “limit[s] that time to a specified period for which 

professional liability insurance premiums can be reasonably and accurately 

calculated.” Utah Code § 78B-3-402(3). This rationale is not absurd, and it does 

not lead to an overwhelmingly absurd result or absurd rationale. Any unfairness 
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is the same unfairness created by statutes of repose generally. The absurdity 

doctrine does not apply to negate the plain language of section 416. 

3.2.2 It is Not Overwhelmingly Absurd that Claimants May 
File a Premature Lawsuit to Avoid the Operation of a 
Statute of Limitation or Repose 

Both the Act and opinions from this court have recognized that, in some 

cases, a claimant may file a premature lawsuit to avoid the effect of the limitation 

or repose period. The district court erred in ruling that this possible result of 

enforcing the plain language would be “inoperable and would result in absurd 

consequences.” (R.423 (internal quotation marks omitted).) 

In fact, the Act expressly recognizes that a claimant may file a lawsuit 

before completing the prelitigation procedures. Section 78B-3-423 states that if a 

claimant “does not file an affidavit of merit,” then “the division may not issue a 

certificate of compliance for the claimant and the malpractice action shall be 

dismissed by the court.” Utah Code § 78B-3-423(6) (emphasis added). In other 

words, while forbidding it in section 412, the Act expressly contemplates that a 

claimant can file a malpractice action in court before completing the requisite 

procedures; otherwise, there could never be a malpractice action to dismiss. 

This court confirmed this result in McBride-Williams v. Huard, 2004 UT 21, 

¶ 10, 94 P.3d 175. In McBride, this court held that claimants may file medical 

malpractice claims “irrespective of whether they have heeded the preconditions 

imposed by the Malpractice Act.” Id. Indeed, in McBride, the claimant filed a 
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timely lawsuit before beginning the prelitigation procedures. Id. ¶¶ 3-4. Their 

complaint was dismissed for failure to comply with the procedures. Id. ¶ 3. They 

complied with the procedures but did not file his second complaint until after the 

statute of limitation elapsed. Id. ¶ 4. This court held that the second complaint 

was timely under the savings statute, now codified as section 78B-2-111. Id. ¶ 17.  

The court squarely held that a claimant is allowed to file a malpractice 

lawsuit without first complying with the prelitigation procedures. Id. ¶ 10. 

Specifically, the court held that “[r]ule 3 sets out the manner by which a party 

may bring a civil matter to the attention of the court. [The prelitigation 

procedures do] not erect a barrier at the courthouse door, barring entry to 

medical malpractice claimants who have failed to comply with compulsory 

prelitigation procedures. Claimants are at liberty to commence an action by filing 

and serving a complaint under rule 3 irrespective of whether they have heeded 

the preconditions imposed by the Malpractice Act.” Id. The court clarified, 

however, that it “adopt[ed] this position without endorsing the [claimant]’s 

apparent wholesale disregard of the prelitigation procedures mandated by the 

Malpractice Act.” Id. ¶ 11. 

The district court rejected the McBride holding as “dicta.” (R.422,423.) But 

the McBride holding is not dicta. McBride squarely addressed—and rejected—the 

district court’s position here that claimants cannot file premature lawsuits and 

that it would be absurd to allow claimants to do so in narrow circumstances. 



McBride reveals that the result of enforcing the plain language of the statute­

perhaps requiring a few claimants to file premature lawsuits- is not absurd. 

Further, even if a claimant could not file a premature lawsuit, the 

operation of the statute is not absurd. The statute allows a plaintiff to require the 

prelitigation panel to hold a hearing within 180 days of a request, and the panel 

must issue an opinion no later than 30 days after the hearing. Utah Code 

§§ 78B-3-416(3)(b)(ii)(A), -418(2), (3). If the panel does not hold a hearing before 

the 180-day deadline, then the plaintiff may submit an affidavit of merit under 

section 78B-3-423, which then requires the division to provide a certificate of 

compliance. Id. §§ 78B-3-416(3)(c), -418. A claimant therefore can determine, 

roughly, what is a safe date to request review by a prelitigation panel in relation 

to the expiration of the four-year statute of repose. 

Regardless, to the extent the operation of the statute of repose can produce 

an unfair result, the result is not overwhelmingly absurd. All legislative decisions 

to create statutes of repose instead of statutes of limitation sacrifice fairness on 

legislative policy grounds. uWhile this outcome may seem harsh in that it 

deprives the [party] of an opportunity to litigate any claim to the [merits], it is 

the necessary result of having limitation periods and the accompanying benefit 

of finality for which these statutes were designed." Beaver Cty. v. Utah State Tax 

Comm'n, 2006 UT 6, ~ 46,128 P.3d 1187. Thus, the operation of the plain 
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language of the statute is not absurd, let alone so u overwhelmingly absurd" to 

justify the court's refusal to enforce the plain language of the statute. 

Conclusion 

Mr. Jensen's claims are barred by the four-year statute of repose in section 

78B-3-404(1). Section 78B-3-416 did not operate to toll the statute of repose. This 

co-urt should reverse the district court's ruling and remand with instructions for 

the court to dismiss Mr. Jensen's claims as untimely. 

DATED this 4th day of January, 2017. 

ZIMMERMAN JONES BOOHER 
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U.C.A. 1953 § 78B-3-401
West's Utah Code Annotated Currentness
Title 78B. Judicial Code
Chapter 3. Actions and Venue
Part 4. Utah Health Care Malpractice Act (Refs & Annos)
§ 78B-3-401. Title


Formerly cited as UT ST § 78-14-1


This part shall be known and may be cited as the “Utah Health Care Malpractice Act.”


CREDIT(S)


Laws 2008, c. 3, § 707, eff. Feb. 7, 2008.
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U.C.A. 1953 § 78B-3-402
West's Utah Code Annotated Currentness
Title 78B. Judicial Code
Chapter 3. Actions and Venue
Part 4. Utah Health Care Malpractice Act (Refs & Annos)
§ 78B-3-402. Legislative findings and declarations—Purpose of act


Formerly cited as UT ST § 78-14-2


(1) The Legislature finds and declares that the number of suits and claims for damages and the amount of judgments and
settlements arising from health care has increased greatly in recent years. Because of these increases the insurance industry
has substantially increased the cost of medical malpractice insurance. The effect of increased insurance premiums and
increased claims is increased health care cost, both through the health care providers passing the cost of premiums to
the patient and through the provider's practicing defensive medicine because he views a patient as a potential adversary
in a lawsuit. Further, certain health care providers are discouraged from continuing to provide services because of the
high cost and possible unavailability of malpractice insurance.


(2) In view of these recent trends and with the intention of alleviating the adverse effects which these trends are
producing in the public's health care system, it is necessary to protect the public interest by enacting measures designed
to encourage private insurance companies to continue to provide health-related malpractice insurance while at the same
time establishing a mechanism to ensure the availability of insurance in the event that it becomes unavailable from private
companies.


(3) In enacting this act, it is the purpose of the Legislature to provide a reasonable time in which actions may be
commenced against health care providers while limiting that time to a specific period for which professional liability
insurance premiums can be reasonably and accurately calculated; and to provide other procedural changes to expedite
early evaluation and settlement of claims.


CREDIT(S)


Laws 2008, c. 3, § 708, eff. Feb. 7, 2008.
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U.C.A. 1953 § 78B-3-403
West's Utah Code Annotated Currentness
Title 78B. Judicial Code
Chapter 3. Actions and Venue
Part 4. Utah Health Care Malpractice Act (Refs & Annos)
§ 78B-3-403. Definitions


Formerly cited as UT ST § 78-14-3


As used in this part:


(1) “Audiologist” means a person licensed to practice audiology under Title 58, Chapter 41, Speech-language Pathology
and Audiology Licensing Act.


(2) “Certified social worker” means a person licensed to practice as a certified social worker under Section 58-60-205.


(3) “Chiropractic physician” means a person licensed to practice chiropractic under Title 58, Chapter 73, Chiropractic
Physician Practice Act.


(4) “Clinical social worker” means a person licensed to practice as a clinical social worker under Section 58-60-205.


(5) “Commissioner” means the commissioner of insurance as provided in Section 31A-2-102.


(6) “Dental hygienist” means a person licensed to engage in the practice of dental hygiene as defined in Section 58-69-102.


(7) “Dentist” means a person licensed to engage in the practice of dentistry as defined in Section 58-69-102.


(8) “Division” means the Division of Occupational and Professional Licensing created in Section 58-1-103.


(9) “Future damages” includes a judgment creditor's damages for future medical treatment, care or custody, loss of future
earnings, loss of bodily function, or future pain and suffering.


(10) “Health care” means any act or treatment performed or furnished, or which should have been performed or
furnished, by any health care provider for, to, or on behalf of a patient during the patient's medical care, treatment,
or confinement.


(11) “Health care facility” means general acute hospitals, specialty hospitals, home health agencies, hospices, nursing
care facilities, assisted living facilities, birthing centers, ambulatory surgical facilities, small health care facilities, health
care facilities owned or operated by health maintenance organizations, and end stage renal disease facilities.


(12) “Health care provider” includes any person, partnership, association, corporation, or other facility or institution
who causes to be rendered or who renders health care or professional services as a hospital, health care facility,
physician, registered nurse, licensed practical nurse, nurse-midwife, licensed Direct-entry midwife, dentist, dental
hygienist, optometrist, clinical laboratory technologist, pharmacist, physical therapist, physical therapist assistant,
podiatric physician, psychologist, chiropractic physician, naturopathic physician, osteopathic physician, osteopathic
physician and surgeon, audiologist, speech-language pathologist, clinical social worker, certified social worker, social
service worker, marriage and family counselor, practitioner of obstetrics, or others rendering similar care and services
relating to or arising out of the health needs of persons or groups of persons and officers, employees, or agents of any
of the above acting in the course and scope of their employment.
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(13) “Hospital” means a public or private institution licensed under Title 26, Chapter 21, Health Care Facility Licensing
and Inspection Act.


(14) “Licensed Direct-entry midwife” means a person licensed under the Direct-entry Midwife Act to engage in the
practice of direct-entry midwifery as defined in Section 58-77-102.


(15) “Licensed practical nurse” means a person licensed to practice as a licensed practical nurse as provided in Section
58-31b-301.


(16) “Malpractice action against a health care provider” means any action against a health care provider, whether in
contract, tort, breach of warranty, wrongful death, or otherwise, based upon alleged personal injuries relating to or
arising out of health care rendered or which should have been rendered by the health care provider.


(17) “Marriage and family therapist” means a person licensed to practice as a marriage therapist or family therapist
under Sections 58-60-305 and 58-60-405.


(18) “Naturopathic physician” means a person licensed to engage in the practice of naturopathic medicine as defined
in Section 58-71-102.


(19) “Nurse-midwife” means a person licensed to engage in practice as a nurse midwife under Section 58-44a-301.


(20) “Optometrist” means a person licensed to practice optometry under Title 58, Chapter 16a, Utah Optometry Practice
Act.


(21) “Osteopathic physician” means a person licensed to practice osteopathy under Title 58, Chapter 68, Utah
Osteopathic Medical Practice Act.


(22) “Patient” means a person who is under the care of a health care provider, under a contract, express or implied.


(23) “Periodic payments” means the payment of money or delivery of other property to a judgment creditor at intervals
ordered by the court.


(24) “Pharmacist” means a person licensed to practice pharmacy as provided in Section 58-17b-301.


(25) “Physical therapist” means a person licensed to practice physical therapy under Title 58, Chapter 24b, Physical
Therapy Practice Act.


(26) “Physical therapist assistant” means a person licensed to practice physical therapy, within the scope of a physical
therapist assistant license, under Title 58, Chapter 24b, Physical Therapy Practice Act.


(27) “Physician” means a person licensed to practice medicine and surgery under Title 58, Chapter 67, Utah Medical
Practice Act.


(28) “Podiatric physician” means a person licensed to practice podiatry under Title 58, Chapter 5a, Podiatric Physician
Licensing Act.


(29) “Practitioner of obstetrics” means a person licensed to practice as a physician in this state under Title 58, Chapter
67, Utah Medical Practice Act, or under Title 58, Chapter 68, Utah Osteopathic Medical Practice Act.


(30) “Psychologist” means a person licensed under Title 58, Chapter 61, Psychologist Licensing Act, to engage in the
practice of psychology as defined in Section 58-61-102.


(31) “Registered nurse” means a person licensed to practice professional nursing as provided in Section 58-31b-301.
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(32) “Relative” means a patient's spouse, parent, grandparent, stepfather, stepmother, child, grandchild, brother, sister,
half brother, half sister, or spouse's parents. The term includes relationships that are created as a result of adoption.


(33) “Representative” means the spouse, parent, guardian, trustee, attorney-in-fact, person designated to make decisions
on behalf of a patient under a medical power of attorney, or other legal agent of the patient.


(34) “Social service worker” means a person licensed to practice as a social service worker under Section 58-60-205.


(35) “Speech-language pathologist” means a person licensed to practice speech-language pathology under Title 58,
Chapter 41, Speech-language Pathology and Audiology Licensing Act.


(36) “Tort” means any legal wrong, breach of duty, or negligent or unlawful act or omission proximately causing injury
or damage to another.


(37) “Unanticipated outcome” means the outcome of a medical treatment or procedure that differs from an expected
result.
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U.C.A. 1953 § 78B-3-404
West's Utah Code Annotated Currentness
Title 78B. Judicial Code
Chapter 3. Actions and Venue
Part 4. Utah Health Care Malpractice Act (Refs & Annos)
§ 78B-3-404. Statute of limitations—Exceptions—Application


Formerly cited as UT ST § 78-14-4


(1) A malpractice action against a health care provider shall be commenced within two years after the plaintiff or patient
discovers, or through the use of reasonable diligence should have discovered the injury, whichever first occurs, but not
to exceed four years after the date of the alleged act, omission, neglect, or occurrence.


(2) Notwithstanding Subsection (1):


(a) in an action where the allegation against the health care provider is that a foreign object has been wrongfully
left within a patient's body, the claim shall be barred unless commenced within one year after the plaintiff or patient
discovers, or through the use of reasonable diligence should have discovered, the existence of the foreign object
wrongfully left in the patient's body, whichever first occurs; or
(b) in an action where it is alleged that a patient has been prevented from discovering misconduct on the part of a health
care provider because that health care provider has affirmatively acted to fraudulently conceal the alleged misconduct,
the claim shall be barred unless commenced within one year after the plaintiff or patient discovers, or through the use
of reasonable diligence, should have discovered the fraudulent concealment, whichever first occurs.


(3) The limitations in this section shall apply to all persons, regardless of minority or other legal disability under Section
78B-2-108 or any other provision of the law.
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U.C.A. 1953 § 78B-3-405
West's Utah Code Annotated Currentness
Title 78B. Judicial Code
Chapter 3. Actions and Venue
Part 4. Utah Health Care Malpractice Act (Refs & Annos)
§ 78B-3-405. Amount of award reduced by amounts of collateral sources available to plaintiff
—No reduction where subrogation right exists—Collateral sources defined—Procedure to
preserve subrogation rights—Evidence admissible—Exceptions


Formerly cited as UT ST § 78-14-4.5


(1) In all malpractice actions against health care providers as defined in Section 78B-3-403 in which damages are awarded
to compensate the plaintiff for losses sustained, the court shall reduce the amount of the award by the total of all amounts
paid to the plaintiff from all collateral sources which are available to him. No reduction may be made for collateral
sources for which a subrogation right exists as provided in this section nor shall there be a reduction for any collateral
payment not included in the award of damages.


(2) Upon a finding of liability and an awarding of damages by the trier of fact, the court shall receive evidence concerning
the total amounts of collateral sources which have been paid to or for the benefit of the plaintiff or are otherwise available
to him. The court shall also take testimony of any amount which has been paid, contributed, or forfeited by, or on behalf
of the plaintiff or members of his immediate family to secure his right to any collateral source benefit which he is receiving
as a result of his injury, and shall offset any reduction in the award by those amounts. Evidence may not be received and
a reduction may not be made with respect to future collateral source benefits except as specified in Subsection (5).


(3) For purposes of this section “collateral source” means payments made to or for the benefit of the plaintiff for:


(a) medical expenses and disability payments payable under the United States Social Security Act, any federal, state,
or local income disability act, or any other public program, except the federal programs which are required by law to
seek subrogation;
(b) any health, sickness, or income replacement insurance, automobile accident insurance that provides health benefits
or income replacement coverage, and any other similar insurance benefits, except life insurance benefits available to the
plaintiff, whether purchased by the plaintiff or provided by others;
(c) any contract or agreement of any person, group, organization, partnership, or corporation to provide, pay for,
or reimburse the costs of hospital, medical, dental, or other health care services, except benefits received as gifts,
contributions, or assistance made gratuitously; and
(d) any contractual or voluntary wage continuation plan provided by employers or any other system intended to provide
wages during a period of disability.


(4) To preserve subrogation rights for amounts paid or received prior to settlement or judgment, a provider of collateral
sources shall, at least 30 days before settlement or trial of the action, serve a written notice upon each health care provider
against whom the malpractice action has been asserted. The written notice shall state:


(a) the name and address of the provider of collateral sources;
(b) the amount of collateral sources paid;
(c) the names and addresses of all persons who received payment; and
(d) the items and purposes for which payment has been made.
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(5) Evidence is admissible of government programs that provide payments or benefits available in the future to or for
the benefit of the plaintiff to the extent available irrespective of the recipient's ability to pay. Evidence of the likelihood
or unlikelihood that the programs, payments, or benefits will be available in the future is also admissible. The trier of
fact may consider the evidence in determining the amount of damages awarded to a plaintiff for future expenses.


(6) A provider of collateral sources is not entitled to recover any amount of benefits from a health care provider, the
plaintiff, or any other person or entity as reimbursement for collateral source payments made prior to settlement or
judgment, including any payments made under Title 26, Chapter 19, Medical Benefits Recovery Act, except to the extent
that subrogation rights to amounts paid prior to settlement or judgment are preserved as provided in this section.


(7) All policies of insurance providing benefits affected by this section are construed in accordance with this section.


CREDIT(S)


Laws 2008, c. 3, § 711, eff. Feb. 7, 2008.
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U.C.A. 1953 § 78B-3-406
West's Utah Code Annotated Currentness
Title 78B. Judicial Code
Chapter 3. Actions and Venue
Part 4. Utah Health Care Malpractice Act (Refs & Annos)
§ 78B-3-406. Failure to obtain informed consent—Proof required of patient—Defenses—Consent
to health care


Formerly cited as UT ST § 78-14-5


(1) When a person submits to health care rendered by a health care provider, it is presumed that actions taken by the
health care provider are either expressly or impliedly authorized to be done. For a patient to recover damages from a
health care provider in an action based upon the provider's failure to obtain informed consent, the patient must prove
the following:


(a) that a provider-patient relationship existed between the patient and health care provider;
(b) the health care provider rendered health care to the patient;
(c) the patient suffered personal injuries arising out of the health care rendered;
(d) the health care rendered carried with it a substantial and significant risk of causing the patient serious harm;
(e) the patient was not informed of the substantial and significant risk;
(f) a reasonable, prudent person in the patient's position would not have consented to the health care rendered after
having been fully informed as to all facts relevant to the decision to give consent; and
(g) the unauthorized part of the health care rendered was the proximate cause of personal injuries suffered by the patient.


(2) In determining what a reasonable, prudent person in the patient's position would do under the circumstances, the
finder of fact shall use the viewpoint of the patient before health care was provided and before the occurrence of any
personal injuries alleged to have arisen from said health care.


(3) It shall be a defense to any malpractice action against a health care provider based upon alleged failure to obtain
informed consent if:


(a) the risk of the serious harm which the patient actually suffered was relatively minor;
(b) the risk of serious harm to the patient from the health care provider was commonly known to the public;
(c) the patient stated, prior to receiving the health care complained of, that he would accept the health care involved
regardless of the risk; or that he did not want to be informed of the matters to which he would be entitled to be informed;
(d) the health care provider, after considering all of the attendant facts and circumstances, used reasonable discretion as
to the manner and extent to which risks were disclosed, if the health care provider reasonably believed that additional
disclosures could be expected to have a substantial and adverse effect on the patient's condition; or
(e) the patient or his representative executed a written consent which sets forth the nature and purpose of the intended
health care and which contains a declaration that the patient accepts the risk of substantial and serious harm, if any, in
hopes of obtaining desired beneficial results of health care and which acknowledges that health care providers involved
have explained his condition and the proposed health care in a satisfactory manner and that all questions asked about
the health care and its attendant risks have been answered in a manner satisfactory to the patient or his representative.


(4) The written consent shall be a defense to an action against a health care provider based upon failure to obtain
informed consent unless the patient proves that the person giving the consent lacked capacity to consent or shows by







§ 78B-3-406. Failure to obtain informed consent—Proof..., U.C.A. 1953 § 78B-3-406


 © 2017 Thomson Reuters. No claim to original U.S. Government Works. 2


clear and convincing evidence that the execution of the written consent was induced by the defendant's affirmative acts
of fraudulent misrepresentation or fraudulent omission to state material facts.


(5) This act may not be construed to prevent any person 18 years of age or over from refusing to consent to health care
for his own person upon personal or religious grounds.


(6) Except as provided in Section 76-7-304.5, the following persons are authorized and empowered to consent to any
health care not prohibited by law:


(a) any parent, whether an adult or a minor, for the parent's minor child;
(b) any married person, for a spouse;
(c) any person temporarily standing in loco parentis, whether formally serving or not, for the minor under that person's
care and any guardian for the guardian's ward;
(d) any person 18 years of age or over for that person's parent who is unable by reason of age, physical or mental
condition, to provide such consent;
(e) any patient 18 years of age or over;
(f) any female regardless of age or marital status, when given in connection with her pregnancy or childbirth;
(g) in the absence of a parent, any adult for the adult's minor brother or sister; and
(h) in the absence of a parent, any grandparent for the grandparent's minor grandchild.


(7) A person who in good faith consents or authorizes health care treatment or procedures for another as provided by
this act may not be subject to civil liability.


CREDIT(S)


Laws 2008, c. 3, § 712, eff. Feb. 7, 2008.
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U.C.A. 1953 § 78B-3-407
West's Utah Code Annotated Currentness
Title 78B. Judicial Code
Chapter 3. Actions and Venue
Part 4. Utah Health Care Malpractice Act (Refs & Annos)
§ 78B-3-407. Limitation on actions against health care providers when parent or guardian
refuses to consent to health care of child


Formerly cited as UT ST § 78-14-5.5


(1) A malpractice action against a health care provider may not be brought on the basis of the consequences resulting
from the refusal of a child's parent or guardian to consent to the child's health care, if:


(a) the health care is recommended by the health care provider;
(b) the parent or guardian is provided with sufficient information to make an informed decision regarding the
recommendation of the health care provider; and
(c) the consent of the parent or guardian is required by law before the health care may be administered.


(2) The sole purpose of this section is to prohibit a malpractice action against a health care provider under the
circumstances set forth by this section. This section may not be construed to:


(a) create a new cause of action;
(b) expand an existing cause of action;
(c) impose a new duty on a health care provider; or
(d) expand an existing duty of a health care provider.


CREDIT(S)


Laws 2008, c. 3, § 713, eff. Feb. 7, 2008.
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U.C.A. 1953 § 78B-3-408
West's Utah Code Annotated Currentness
Title 78B. Judicial Code
Chapter 3. Actions and Venue
Part 4. Utah Health Care Malpractice Act (Refs & Annos)
§ 78B-3-408. Writing required as basis for liability for breach of guarantee, warranty, contract,
or assurance of result


Formerly cited as UT ST § 78-14-6


Liability may not be imposed upon any health care provider on the basis of an alleged breach of guarantee, warranty,
contract, or assurance of result to be obtained from any health care rendered unless the guarantee, warranty, contract,
or assurance is set forth in writing and signed by the health care provider or an authorized agent of the provider.


CREDIT(S)


Laws 2008, c. 3, § 714, eff. Feb. 7, 2008.
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U.C.A. 1953 § 78B-3-409
West's Utah Code Annotated Currentness
Title 78B. Judicial Code
Chapter 3. Actions and Venue
Part 4. Utah Health Care Malpractice Act (Refs & Annos)
§ 78B-3-409. Ad damnum clause prohibited in complaint


Formerly cited as UT ST § 78-14-7


A dollar amount may not be specified in the prayer of a complaint filed in a malpractice action against a health care
provider. The complaint shall merely pray for such damages as are reasonable in the circumstances.


CREDIT(S)


Laws 2008, c. 3, § 715, eff. Feb. 7, 2008.
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U.C.A. 1953 § 78B-3-410
West's Utah Code Annotated Currentness
Title 78B. Judicial Code
Chapter 3. Actions and Venue
Part 4. Utah Health Care Malpractice Act (Refs & Annos)
§ 78B-3-410. Limitation of award of noneconomic damages in malpractice actions


Formerly cited as UT ST § 78-14-7.1


(1) In a malpractice action against a health care provider, an injured plaintiff may recover noneconomic losses to
compensate for pain, suffering, and inconvenience. The amount of damages awarded for noneconomic loss may not
exceed:


(a) for a cause of action arising before July 1, 2001, $250,000;
(b) for a cause of action arising on or after July 1, 2001 and before July 1, 2002, the limitation is adjusted for inflation
to $400,000;
(c) for a cause of action arising on or after July 1, 2002,and before May 15, 2010 the $400,000 limitation described in
Subsection (1)(b) shall be adjusted for inflation as provided in Subsection (2); and
(d) for a cause of action arising on or after May 15, 2010, $450,000.


(2)(a) Beginning July 1, 2002 and each July 1 thereafter until July 1, 2009, the limit for damages under Subsection (1)
(c) shall be adjusted for inflation by the state treasurer.


(b) By July 15 of each year until July 1, 2009, the state treasurer shall:
(i) certify the inflation-adjusted limit calculated under this Subsection (2); and
(ii) inform the Administrative Office of the Courts of the certified limit.


(c) The amount resulting from Subsection (2)(a) shall:
(i) be rounded to the nearest $10,000; and
(ii) apply to a cause of action arising on or after the date the annual adjustment is made.


(3) As used in this section, “inflation” means the seasonally adjusted consumer price index for all urban consumers as
published by the Bureau of Labor Statistics of the United States Department of Labor.


(4) The limit under Subsection (1) does not apply to awards of punitive damages.


CREDIT(S)


Laws 2008, c. 3, § 716, eff. Feb. 7, 2008; Laws 2010, c. 97, § 1, eff. May 11, 2010.
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U.C.A. 1953 § 78B-3-411
West's Utah Code Annotated Currentness
Title 78B. Judicial Code
Chapter 3. Actions and Venue
Part 4. Utah Health Care Malpractice Act (Refs & Annos)
§ 78B-3-411. Limitation on attorney's contingency fee in malpractice action


Formerly cited as UT ST § 78-14-7.5


(1) In any malpractice action against a health care provider as defined in Section 78B-3-403, an attorney may not collect a
contingent fee for representing a client seeking damages in connection with or arising out of personal injury or wrongful
death caused by the negligence of another which exceeds 33-1/3% of the amount recovered.


(2) This limitation applies regardless of whether the recovery is by settlement, arbitration, judgment, or whether appeal
is involved.


CREDIT(S)


Laws 2008, c. 3, § 717, eff. Feb. 7, 2008.
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U.C.A. 1953 § 78B-3-412
West's Utah Code Annotated Currentness
Title 78B. Judicial Code
Chapter 3. Actions and Venue
Part 4. Utah Health Care Malpractice Act (Refs & Annos)
§ 78B-3-412. Notice of intent to commence action


Formerly cited as UT ST § 78-14-8


(1) A malpractice action against a health care provider may not be initiated unless and until the plaintiff:


(a) gives the prospective defendant or his executor or successor, at least 90 days' prior notice of intent to commence
an action; and
(b) except for an action against a dentist, the plaintiff receives a certificate of compliance from the division in accordance
with Section 78B-3-418.


(2) The notice shall include:


(a) a general statement of the nature of the claim;
(b) the persons involved;
(c) the date, time, and place of the occurrence;
(d) the circumstances surrounding the claim;
(e) specific allegations of misconduct on the part of the prospective defendant; and
(f) the nature of the alleged injuries and other damages sustained.


(3) Notice may be in letter or affidavit form executed by the plaintiff or his attorney. Service shall be accomplished by
persons authorized and in the manner prescribed by the Utah Rules of Civil Procedure for the service of the summons
and complaint in a civil action or by certified mail, return receipt requested, in which case notice shall be considered
served on the date of mailing.


(4) Notice shall be served within the time allowed for commencing a malpractice action against a health care provider.
If the notice is served less than 90 days prior to the expiration of the applicable time period, the time for commencing
the malpractice action against the health care provider shall be extended to 120 days from the date of service of notice.


(5) This section shall, for purposes of determining its retroactivity, not be construed as relating to the limitation on the
time for commencing any action, and shall apply only to causes of action arising on or after April 1, 1976. This section
shall not apply to third party actions, counterclaims or crossclaims against a health care provider.


CREDIT(S)


Laws 2008, c. 3, § 718, eff. Feb. 7, 2008; Laws 2010, c. 97, § 2, eff. May 11, 2010.
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U.C.A. 1953 § 78B-3-413
West's Utah Code Annotated Currentness
Title 78B. Judicial Code
Chapter 3. Actions and Venue
Part 4. Utah Health Care Malpractice Act (Refs & Annos)
§ 78B-3-413. Professional liability insurance coverage for providers—Insurance commissioner
may require joint underwriting authority


Formerly cited as UT ST § 78-14-9


(1) The commissioner may, after a public hearing, find that professional liability insurance coverage for health care
providers is not readily available in the voluntary market in a specific part of this state, and that the public interest
requires that action be taken.


(2) The commissioner may promulgate rules and implement plans to provide insurance coverage through all insurers
issuing professional liability policies and individual and group accident and sickness policies providing medical, surgical
or hospital expense coverage on either a prepaid or an expense incurred basis, including personal injury protection and
medical expense coverage issued incidental to liability insurance policies.


CREDIT(S)


Laws 2008, c. 3, § 719, eff. Feb. 7, 2008; Laws 2009, c. 146, § 11, eff. May 12, 2009.
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U.C.A. 1953 § 78B-3-414
West's Utah Code Annotated Currentness
Title 78B. Judicial Code
Chapter 3. Actions and Venue
Part 4. Utah Health Care Malpractice Act (Refs & Annos)
§ 78B-3-414. Periodic payment of future damages in malpractice actions


Formerly cited as UT ST § 78-14-9.5


(1) In any malpractice action against a health care provider, as defined in Section 78B-3-403, the court shall, at the request
of any party, order that future damages which equal or exceed $100,000, less amounts payable for attorney fees and other
costs which are due at the time of judgment, shall be paid by periodic payments rather than by a lump sum payment.


(2) In rendering a judgment which orders the payment of future damages by periodic payments, the court shall order
periodic payments to provide a fair correlation between the sustaining of losses and the payment of damages.


(a) Lost future earnings shall be paid over the judgment creditor's work life expectancy.
(b) The court shall also order, when appropriate, that periodic payments increase at a fixed rate, equal to the rate of
inflation which the finder of fact used to determine the amount of future damages, or as measured by the most recent
Consumer Price Index applicable to Utah for all goods and services.
(c) The present cash value of all periodic payments shall equal the fact finder's award of future damages, less any amount
paid for attorney fees and costs.
(d) The present cash value of periodic payments shall be determined by discounting the total amount of periodic
payments projected over the judgment creditor's life expectancy, by the rate of interest which the finder of fact used
to reduce the amount of future damages to present value, or the rate of interest available at the time of trial on one
year U.S. Government Treasury Bills.


(3) Before periodic payments of future damages may be ordered, the court shall require a judgment debtor to post security
which assures full payment of those damages. Security for payment of a judgment of periodic payments may be in one
or more of the following forms:


(a) a bond executed by a qualified insurer;
(b) an annuity contract executed by a qualified insurer;
(c) evidence of applicable and collectable liability insurance with one or more qualified insurers;
(d) an agreement by one or more qualified insurers to guarantee payment of the judgment; or
(e) any other form of security approved by the court.


(4) Security which complies with this section may also serve as a supersedeas bond, where one is required.


(5) A judgment which orders payment of future damages by periodic payments shall specify the recipient or recipients
of the payments, the dollar amount of the payments, the interval between payments, and the number of payments or
the period of time over which payments shall be made. Those payments may only be modified in the event of the death
of the judgment creditor.


(6) If the court finds that the judgment debtor, or the assignee of his obligation to make periodic payments, has failed
to make periodic payments as ordered by the court, it shall, in addition to the required periodic payments, order the
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judgment debtor or his assignee to pay the judgment creditor all damages caused by the failure to make payments,
including court costs and attorney fees.


(7) The obligation to make periodic payments for all future damages, other than damages for loss of future earnings,
shall cease upon the death of the judgment creditor. Damages awarded for loss of future earnings may not be reduced or
payments terminated by reason of the death of the judgment creditor, but shall be paid to persons to whom the judgment
creditor owed a duty of support, as provided by law, immediately prior to his death. In that case the court which rendered
the original judgment may, upon petition of any party in interest, modify the judgment to award and apportion the
unpaid future damages in accordance with this section.


(8) If security is posted in accordance with Subsection (3), and approved by a final judgment entered under this section, the
judgment is considered to be satisfied, and the judgment debtor on whose behalf the security is posted shall be discharged.


CREDIT(S)


Laws 2008, c. 3, § 720, eff. Feb. 7, 2008.
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U.C.A. 1953 § 78B-3-415
West's Utah Code Annotated Currentness
Title 78B. Judicial Code
Chapter 3. Actions and Venue
Part 4. Utah Health Care Malpractice Act (Refs & Annos)
§ 78B-3-415. Actions under Utah Governmental Immunity Act


Formerly cited as UT ST § 78-14-10


The provisions of this part shall apply to malpractice actions against health care providers which are brought under the
Utah Governmental Immunity Act if applicable. This part may not affect the requirements for filing notices of claims,
times for commencing actions and limitations on amounts recoverable under the Utah Governmental Immunity Act.


CREDIT(S)


Laws 2008, c. 3, § 721, eff. Feb. 7, 2008.
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U.C.A. 1953 § 78B-3-416
West's Utah Code Annotated Currentness
Title 78B. Judicial Code
Chapter 3. Actions and Venue
Part 4. Utah Health Care Malpractice Act (Refs & Annos)
§ 78B-3-416. Division to provide panel—Exemption—Procedures—Statute of limitations tolled—
Composition of panel—Expenses—Division authorized to set license fees


Formerly cited as UT ST § 78-14-12


(1)(a) The division shall provide a hearing panel in alleged medical liability cases against health care providers as defined
in Section 78B-3-403, except dentists.


(b)(i) The division shall establish procedures for prelitigation consideration of medical liability claims for damages
arising out of the provision of or alleged failure to provide health care.
(ii) The division may establish rules necessary to administer the process and procedures related to prelitigation hearings
and the conduct of prelitigation hearings in accordance with Sections 78B-3-416 through 78B-3-420.


(c) The proceedings are informal, nonbinding, and are not subject to Title 63G, Chapter 4, Administrative Procedures
Act, but are compulsory as a condition precedent to commencing litigation.
(d) Proceedings conducted under authority of this section are confidential, privileged, and immune from civil process.


(2)(a) The party initiating a medical liability action shall file a request for prelitigation panel review with the division
within 60 days after the service of a statutory notice of intent to commence action under Section 78B-3-412.


(b) The request shall include a copy of the notice of intent to commence action. The request shall be mailed to all health
care providers named in the notice and request.


(3)(a) The filing of a request for prelitigation panel review under this section tolls the applicable statute of limitations
until the later of:


(i) 60 days following the division's issuance of:
(A) an opinion by the prelitigation panel; or
(B) a certificate of compliance under Section 78B-3-418; or


(ii) the expiration of the time for holding a hearing under Subsection (3)(b)(ii).
(b) The division shall:
(i) send any opinion issued by the panel to all parties by regular mail; and
(ii) complete a prelitigation hearing under this section within:
(A) 180 days after the filing of the request for prelitigation panel review; or
(B) any longer period as agreed upon in writing by all parties to the review.


(c) If the prelitigation hearing has not been completed within the time limits established in Subsection (3)(b)(ii), the
claimant shall:
(i) file an affidavit of merit under the provisions of Section 78B-3-423; or
(ii) file an affidavit with the division within 180 days of the request for pre-litigation review, in accordance with
Subsection (3)(d), alleging that the respondent has failed to reasonably cooperate in scheduling the hearing.


(d) If the claimant files an affidavit under Subsection (3)(c)(ii):
(i) within 15 days of the filing of the affidavit under Subsection (3)(c)(ii), the division shall determine whether either
the respondent or the claimant failed to reasonably cooperate in the scheduling of a pre-litigation hearing; and
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(ii)(A) if the determination is that the respondent failed to reasonably cooperate in the scheduling of a hearing, and
the claimant did not fail to reasonably cooperate, the division shall, issue a certificate of compliance for the claimant
in accordance with Section 78B-3-418; or
(B) if the division makes a determination other than the determination in Subsection (3)(d)(ii)(A), the claimant shall
file an affidavit of merit in accordance with Section 78B-3-423, within 30 days of the determination of the division
under this Subsection (3).


(e)(i) The claimant and any respondent may agree by written stipulation that no useful purpose would be served by
convening a prelitigation panel under this section.
(ii) When the stipulation is filed with the division, the division shall within 10 days after receipt issue a certificate
of compliance under Section 78B-3-418, as it concerns the stipulating respondent, and stating that the claimant has
complied with all conditions precedent to the commencement of litigation regarding the claim.


(4) The division shall provide for and appoint an appropriate panel or panels to hear complaints of medical liability and
damages, made by or on behalf of any patient who is an alleged victim of medical liability. The panels are composed of:


(a) one member who is a resident lawyer currently licensed and in good standing to practice law in this state and who
shall serve as chairman of the panel, who is appointed by the division from among qualified individuals who have
registered with the division indicating a willingness to serve as panel members, and a willingness to comply with the
rules of professional conduct governing lawyers in the state, and who has completed division training regarding conduct
of panel hearings;
(b)(i) one member who is a licensed health care provider listed under Section 78B-3-403, who is practicing and
knowledgeable in the same specialty as the proposed defendant, and who is appointed by the division in accordance
with Subsection (5); or
(ii) in claims against only hospitals or their employees, one member who is an individual currently serving in a hospital
administration position directly related to hospital operations or conduct that includes responsibility for the area of
practice that is the subject of the liability claim, and who is appointed by the division; and


(c) a lay panelist who is not a lawyer, doctor, hospital employee, or other health care provider, and who is a responsible
citizen of the state, selected and appointed by the division from among individuals who have completed division training
with respect to panel hearings.


(5)(a) Each person listed as a health care provider in Section 78B-3-403 and practicing under a license issued by the state,
is obligated as a condition of holding that license to participate as a member of a medical liability prelitigation panel
at reasonable times, places, and intervals, upon issuance, with advance notice given in a reasonable time frame, by the
division of an Order to Participate as a Medical Liability Prelitigation Panel Member.


(b) A licensee may be excused from appearance and participation as a panel member upon the division finding
participation by the licensee will create an unreasonable burden or hardship upon the licensee.
(c) A licensee whom the division finds failed to appear and participate as a panel member when so ordered, without
adequate explanation or justification and without being excused for cause by the division, may be assessed an
administrative fine not to exceed $5,000.
(d) A licensee whom the division finds intentionally or repeatedly failed to appear and participate as a panel member
when so ordered, without adequate explanation or justification and without being excused for cause by the division,
may be assessed an administrative fine not to exceed $5,000, and is guilty of unprofessional conduct.
(e) All fines collected under Subsections (5)(c) and (d) shall be deposited in the Physicians Education Fund created in
Section 58-67a-1.


(6) Each person selected as a panel member shall certify, under oath, that he has no bias or conflict of interest with
respect to any matter under consideration.
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(7) A member of the prelitigation hearing panel may not receive compensation or benefits for the member's service, but
may receive per diem and travel expenses in accordance with:


(a) Section 63A-3-106;
(b) Section 63A-3-107; and
(c) rules made by the Division of Finance pursuant to Sections 63A-3-106 and 63A-3-107.


(8)(a) In addition to the actual cost of administering the licensure of health care providers, the division may set license
fees of health care providers within the limits established by law equal to their proportionate costs of administering
prelitigation panels.


(b) The claimant bears none of the costs of administering the prelitigation panel except under Section 78B-3-420.


CREDIT(S)


Laws 2008, c. 3, § 722, eff. Feb. 7, 2008; Laws 2008, c. 382, § 2230, eff. May 5, 2008; Laws 2010, c. 97, § 3, eff. May 11,
2010; Laws 2010, c. 286, § 206, eff. May 11, 2010.
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U.C.A. 1953 § 78B-3-417
West's Utah Code Annotated Currentness
Title 78B. Judicial Code
Chapter 3. Actions and Venue
Part 4. Utah Health Care Malpractice Act (Refs & Annos)
§ 78B-3-417. Proceedings—Authority of panel—Rights of parties to proceedings


Formerly cited as UT ST § 78-14-13


(1) No record of the proceedings is required and all evidence, documents, and exhibits are returned to the parties or
witnesses who provided the evidence, documents, and exhibits at the end of the proceedings upon the request of the
parties or witnesses who provided the evidence.


(2) The division may issue subpoenas for medical records directly related to the claim of medical liability in accordance
with division rule and in compliance with the following:


(a) the subpoena shall be prepared by the requesting party in proper form for issuance by the division; and
(b) the subpoena shall be accompanied by:
(i) an affidavit prepared by the person requesting the subpoena attesting to the fact the medical record subject to
subpoena is believed to be directly related to the medical liability claim to which the subpoena is related; or
(ii) by a written release for the medical records to be provided to the person requesting the subpoena, signed by the
individual who is the subject of the medical record or by that individual's guardian or conservator.


(3) Per diem reimbursement to panel members and expenses incurred by the panel in the conduct of prelitigation panel
hearings shall be paid by the division. Expenses related to subpoenas are paid by the requesting party, including witness
fees and mileage.


(4) The proceedings are informal and formal rules of evidence are not applicable. There is no discovery or perpetuation
of testimony in the proceedings, except upon special order of the panel, and for good cause shown demonstrating
extraordinary circumstances.


(5)(a) A party is entitled to attend, personally or with counsel, and participate in the proceedings, except upon special
order of the panel and unanimous agreement of the parties. The proceedings are confidential and closed to the public.


(b) No party has the right to cross-examine, rebut, or demand that customary formalities of civil trials and court
proceedings be followed. The panel may, however, request special or supplemental participation of some or all parties
in particular respects.
(c) Communications between the panel and the parties, except the testimony of the parties on the merits of the dispute,
are disclosed to all other parties.


(6) The division shall appoint a panel to consider the claim and set the matter for panel review as soon as practicable
after receipt of a request.


(7) Parties may be represented by counsel in proceedings before a panel.


CREDIT(S)


Laws 2008, c. 3, § 723, eff. Feb. 7, 2008.
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U.C.A. 1953 § 78B-3-418
West's Utah Code Annotated Currentness
Title 78B. Judicial Code
Chapter 3. Actions and Venue
Part 4. Utah Health Care Malpractice Act (Refs & Annos)
§ 78B-3-418. Decision and recommendations of panel—No judicial or other review


Formerly cited as UT ST § 78-14-14


(1)(a) The panel shall issue an opinion and the division shall issue a certificate of compliance with the pre-litigation
hearing requirements of this part in accordance with this section.


(b) A certificate of compliance issued in accordance with this section is proof that the claimant has complied with all
conditions precedent under this part prior to the commencement of litigation as required in Subsection 78B-3-412(1).


(2)(a) The panel shall render its opinion in writing not later than 30 days after the end of the proceedings , and determine
on the basis of the evidence whether:


(i) each claim against each health care provider has merit or has no merit; and
(ii) if a claim is meritorious, whether the conduct complained of resulted in harm to the claimant.


(b) There is no judicial or other review or appeal of the panel's decision or recommendations.


(3) The division shall issue a certificate of compliance to the claimant, for each respondent named in the intent to file
a claim under this part, if:


(a) for a named respondent, the panel issues an opinion of merit under Subsections (2)(a)(i) and (ii);
(b) for a named respondent, the claimant files an affidavit of merit in accordance with Section 78B-3-423 if the opinion
under Subsection (1)(a) is non-meritorious under either Subsection (2)(a)(i) or (ii);
(c) the claimant has complied with the provisions of Subsections 78B-3-416 (3)(c) and (d); or
(d) the parties submitted a stipulation under Subsection 78B-3-416 (3)(d).


CREDIT(S)


Laws 2008, c. 3, § 724, eff. Feb. 7, 2008; Laws 2010, c. 97, § 4, eff. May 11, 2010.
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U.C.A. 1953 § 78B-3-419
West's Utah Code Annotated Currentness
Title 78B. Judicial Code
Chapter 3. Actions and Venue
Part 4. Utah Health Care Malpractice Act (Refs & Annos)
§ 78B-3-419. Evidence of proceedings not admissible in subsequent action—Panelist may
not be compelled to testify—Immunity of panelist from civil liability—Information regarding
professional conduct


Formerly cited as UT ST § 78-14-15


(1) Evidence of the proceedings conducted by the medical review panel and its results, opinions, findings, and
determinations are not admissible as evidence in an action subsequently brought by the claimant in a court of competent
jurisdiction.


(2) No panelist may be compelled to testify in a civil action subsequently filed with regard to the subject matter of
the panel's review. A panelist has immunity from civil liability arising from participation as a panelist and for all
communications, findings, opinions, and conclusions made in the course and scope of duties prescribed by this section.


(3) Nothing in this chapter may be interpreted to prohibit the division from considering any information contained in a
statutory notice of intent to commence action, request for prelitigation panel review, or written findings of a panel with
respect to the division's determining whether a licensee engaged in unprofessional or unlawful conduct.


CREDIT(S)


Laws 2008, c. 3, § 725, eff. Feb. 7, 2008.
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U.C.A. 1953 § 78B-3-420
West's Utah Code Annotated Currentness
Title 78B. Judicial Code
Chapter 3. Actions and Venue
Part 4. Utah Health Care Malpractice Act (Refs & Annos)
§ 78B-3-420. Proceedings considered a binding arbitration hearing upon written agreement of
parties—Compensation to members of panel


Formerly cited as UT ST § 78-14-16


Upon written agreement by all parties, the proceeding may be considered a binding arbitration hearing and proceed
under Title 78B, Chapter 11, Utah Uniform Arbitration Act, except for the selection of the panel, which is done as
set forth in Subsection 78B-3-416(4). If the proceeding is considered an arbitration proceeding, the parties are equally
responsible for compensation to the members of the panel for services rendered.


CREDIT(S)


Laws 2008, c. 3, § 726, eff. Feb. 7, 2008.
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U.C.A. 1953 § 78B-3-421
West's Utah Code Annotated Currentness
Title 78B. Judicial Code
Chapter 3. Actions and Venue
Part 4. Utah Health Care Malpractice Act (Refs & Annos)
§ 78B-3-421. Arbitration agreements


Formerly cited as UT ST § 78-14-17


(1) After May 2, 1999, for a binding arbitration agreement between a patient and a health care provider to be validly
executed or, if the requirements of this Subsection (1) have not been previously met on at least one occasion, renewed:


(a) the patient shall be given, in writing, the following information on:
(i) the requirement that the patient must arbitrate a claim instead of having the claim heard by a judge or jury;
(ii) the role of an arbitrator and the manner in which arbitrators are selected under the agreement;
(iii) the patient's responsibility, if any, for arbitration-related costs under the agreement;
(iv) the right of the patient to decline to enter into the agreement and still receive health care if Subsection (3) applies;
(v) the automatic renewal of the agreement each year unless the agreement is canceled in writing before the renewal
date;
(vi) the right of the patient to have questions about the arbitration agreement answered;
(vii) the right of the patient to rescind the agreement within 10 days of signing the agreement; and
(viii) the right of the patient to require mediation of the dispute prior to the arbitration of the dispute;


(b) the agreement shall require that:
(i) except as provided in Subsection (1)(b)(ii), a panel of three arbitrators shall be selected as follows:
(A) one arbitrator collectively selected by all persons claiming damages;
(B) one arbitrator selected by the health care provider; and
(C) a third arbitrator:
(I) jointly selected by all persons claiming damages and the health care provider; or
(II) if both parties cannot agree on the selection of the third arbitrator, the other two arbitrators shall appoint the
third arbitrator from a list of individuals approved as arbitrators by the state or federal courts of Utah; or


(ii) if both parties agree, a single arbitrator may be selected;
(iii) all parties waive the requirement of Section 78B-3-416 to appear before a hearing panel in a malpractice action
against a health care provider;
(iv) the patient be given the right to rescind the agreement within 10 days of signing the agreement;
(v) the term of the agreement be for one year and that the agreement be automatically renewed each year unless the
agreement is canceled in writing by the patient or health care provider before the renewal date;
(vi) the patient has the right to retain legal counsel;
(vii) the agreement only apply to:
(A) an error or omission that occurred after the agreement was signed, provided that the agreement may allow a
person who would be a proper party in court to participate in an arbitration proceeding;
(B) the claim of:
(I) a person who signed the agreement;
(II) a person on whose behalf the agreement was signed under Subsection (6); and
(III) the unborn child of the person described in this Subsection (1)(b)(vii)(B), for 12 months from the date the
agreement is signed; and


(C) the claim of a person who is not a party to the contract if the sole basis for the claim is an injury sustained by a
person described in Subsection (1)(b)(vii)(B); and
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(c) the patient shall be verbally encouraged to:
(i) read the written information required by Subsection (1)(a) and the arbitration agreement; and
(ii) ask any questions.


(2) When a medical malpractice action is arbitrated, the action shall:


(a) be subject to Chapter 31a, Utah Uniform Arbitration Act; and
(b) include any one or more of the following when requested by the patient before an arbitration hearing is commenced:
(i) mandatory mediation;
(ii) retention of the jointly selected arbitrator for both the liability and damages stages of an arbitration proceeding
if the arbitration is bifurcated; and
(iii) the filing of the panel's award of damages as a judgement against the provider in the appropriate district court.


(3) Notwithstanding Subsection (1), a patient may not be denied health care on the sole basis that the patient or a person
described in Subsection (6) refused to enter into a binding arbitration agreement with a health care provider.


(4) A written acknowledgment of having received a written explanation of a binding arbitration agreement signed by
or on behalf of the patient shall be a defense to a claim that the patient did not receive a written explanation of the
agreement as required by Subsection (1) unless the patient:


(a) proves that the person who signed the agreement lacked the capacity to do so; or
(b) shows by clear and convincing evidence that the execution of the agreement was induced by the health care provider's
affirmative acts of fraudulent misrepresentation or fraudulent omission to state material facts.


(5) The requirements of Subsection (1) do not apply to a claim governed by a binding arbitration agreement that was
executed or renewed before May 3, 1999.


(6) A legal guardian or a person described in Subsection 78B-3-406(6), except a person temporarily standing in loco
parentis, may execute or rescind a binding arbitration agreement on behalf of a patient.


(7) This section does not apply to any arbitration agreement that is subject to the Federal Arbitration Act, 9 U.S.C.
Sec. 1 et seq.


CREDIT(S)


Laws 2008, c. 3, § 727, eff. Feb. 7, 2008.
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U.C.A. 1953 § 78B-3-422
West's Utah Code Annotated Currentness
Title 78B. Judicial Code
Chapter 3. Actions and Venue
Part 4. Utah Health Care Malpractice Act (Refs & Annos)
§ 78B-3-422. Evidence of disclosures—Civil proceedings—Unanticipated outcomes—Medical
care


Formerly cited as UT ST § 78-14-18


(1) As used in this section:


(a) “Defendant” means the defendant in a malpractice action against a health care provider.
(b) “Health care provider” includes an agent of a health care provider.
(c) “Patient” includes any person associated with the patient.


(2) In any civil action or arbitration proceeding relating to an unanticipated outcome of medical care, any unsworn
statement, affirmation, gesture, or conduct made to the patient by the defendant shall be inadmissible as evidence of an
admission against interest or of liability if it:


(a) expresses:
(i) apology, sympathy, commiseration, condolence, or compassion; or
(ii) a general sense of benevolence; or


(b) describes:
(i) the sequence of events relating to the unanticipated outcome of medical care;
(ii) the significance of events; or
(iii) both.


(3) Except as provided in Subsection (2), this section does not alter any other law or rule that applies to the admissibility
of evidence in a medical malpractice action.


CREDIT(S)


Laws 2008, c. 3, § 728, eff. Feb. 7, 2008.
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U.C.A. 1953 § 78B-3-423
West's Utah Code Annotated Currentness
Title 78B. Judicial Code
Chapter 3. Actions and Venue
Part 4. Utah Health Care Malpractice Act (Refs & Annos)
§ 78B-3-423. Affidavit of merit


(1)(a) Before a claimant may receive a certificate of compliance under Sections 78B-3-416 and 78B-3-418, a claimant
shall file an affidavit of merit under this section:


(i) within 60 days of the date of the panel's opinion, if the claimant receives a finding from the pre-litigation panel in
accordance with Section 78B-3-418 of non-meritorious for either:
(A) the claim of breach of applicable standard of care; or
(B) that the breach of care was the proximate cause of injury;


(ii) within 60 days of the expiration of the time limit in Subsection 78B-3-416 (3)(b)(ii), if a pre-litigation hearing is not
held within the time limits under Subsection 78B-3-416 (3)(b)(ii); or
(iii) within 30 days of the division's determination under Subsection 78B-3-416(3)(d)(ii)(B), if the division makes a
determination under Subsection 78B-3-416(3)(d)(ii)(B).


(b) A claimant who is required to file an affidavit of merit under Subsection (1)(a) shall:
(i) file the affidavit of merit with the division; and
(ii) serve each defendant with the affidavit of merit in accordance with Subsection 78B-3-412(3).


(2) The affidavit of merit shall:


(a) be executed by the claimant's attorney or the claimant if the claimant is proceeding pro se, stating that the affiant has
consulted with and reviewed the facts of the case with a health care provider who has determined after a review of the
medical record and other relevant material involved in the particular action that there is a reasonable and meritorious
cause for the filing of a medical liability action; and
(b) include an affidavit signed by a health care provider who meets the requirements of Subsection (3), which states
that in the health care provider's opinion:
(i) there are reasonable grounds to believe that the applicable standard of care was breached;
(ii) the breach was a proximate cause of the injury claimed in the notice of intent to commence action; and
(iii) the reasons for the health care provider's opinion.


(c) The statement required in Subsection (2)(b)(i) shall be waived if the claimant received an opinion that there was a
breach of the applicable standard of care under Subsection 78B-3-418(2)(a)(i).


(3) A health care provider who signs the affidavit of merit under Subsection (2) shall:


(a) if none of the respondents is a physician licensed under Title 58, Chapter 67, Utah Medical Practice Act, or an
osteopathic physician licensed under Title 58, Chapter 68, Utah Osteopathic Medical Practice Act, hold a current
unrestricted license issued by the appropriate licensing authority of Utah or another state in the same specialty or of
the same class of license as the respondents; or
(b) if at least one of the respondents is a physician licensed under Title 58, Chapter 67, Utah Medical Practice Act, or
an osteopathic physician licensed under Title 58, Chapter 68, Utah Osteopathic Medical Practice Act, hold a current
unrestricted license issued by the appropriate licensing authority of Utah or another state to practice medicine in all
its branches.
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(4) A claimant's attorney or claimant may obtain up to a 60-day extension to file the affidavit of merit if:


(a) the claimant or the claimant's attorney submits a signed affidavit for extension with notice to the division attesting
to the fact that the claimant is unable to submit an affidavit of merit as required by this section because:
(i) a statute of limitations would impair the action; and
(ii) the affidavit of merit could not be obtained before the expiration of the statute of limitations; and


(b) the claimant or claimant's attorney submits the affidavit for extension to each named respondent in accordance with
Subsection 78B-3-412(3) no later than 60 days after the date specified in Subsection (1)(a)(i).


(5)(a) A claimant or claimant's attorney who submits allegations in an affidavit of merit that are found to be without
reasonable cause and untrue, based on information available to the plaintiff at the time the affidavit was submitted to the
division, is liable to the defendant for the payment of reasonable expenses and reasonable attorney fees actually incurred
by the defendant or the defendant's insurer.


(b) An affidavit of merit is not admissible, and cannot be used for any purpose, in a subsequent lawsuit based on the
claim that is the subject of the affidavit, except for the purpose of establishing the right to recovery under Subsection
(5)(c).
(c) A court, or arbitrator under Section 78B-3-421, may award costs and attorney fees under Subsection (5)(a) if the
defendant files a motion for costs and attorney fees within 60 days of the judgment or dismissal of the action in favor
of the defendant. The person making a motion for attorney fees and costs may depose and examine the health care
provider who prepared the affidavit of merit.


(6) If a claimant or the claimant's attorney does not file an affidavit of merit as required by this section, the division may
not issue a certificate of compliance for the claimant and the malpractice action shall be dismissed by the court.


(7) This section applies to a cause of action that arises on or after July 1, 2010.


CREDIT(S)


Laws 2010, c. 97, § 5, eff. May 11, 2010.
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U.C.A. 1953 § 78B-3-424
West's Utah Code Annotated Currentness
Title 78B. Judicial Code
Chapter 3. Actions and Venue
Part 4. Utah Health Care Malpractice Act (Refs & Annos)
§ 78B-3-424. Limitation of liability for ostensible agent


(1) For purposes of this section:


(a) “Agent” means a person who is an “employee,” “worker,” or “operative,” as defined in Section 34A-2-104, of a
health care provider.
(b) “Ostensible agent” means a person:
(i) who is not an agent of the health care provider; and
(ii) who the plaintiff reasonably believes is an agent of the health care provider because the health care provider
intentionally, or as a result of a lack of ordinary care, caused the plaintiff to believe that the person was an agent of
the health care provider.


(2) A health care provider named as a defendant in a medical malpractice action is not liable for the acts or omissions
of an ostensible agent if:


(a) the ostensible agent has privileges with the health care provider, but is not an agent of the healthcare provider;
(b) the health care provider has by policy or practice, ensured that a person providing professional services has insurance
of a type and amount required, if any is required, by the rules or regulations as established in:
(i) medical staff by-laws for a health care facility; or
(ii) other health care facility contracts, indemnification agreements, rules or regulations;


(c) the insurance required in Subsection (2)(b) is in effect at the time of the alleged act or omission of the ostensible
agent; and
(d) there is a claim of agency or ostensible agency in a plaintiff's notice of intent to commence an action, the healthcare
provider, within 60 days of the service of the notice of intent to commence an action, lists each person identified by the
plaintiff who the provider claims is not an agent or ostensible agent of the provider.


(3) This section applies to a cause of action that arises on or after July 1, 2010.


CREDIT(S)


Laws 2010, c. 97, § 6, eff. May 11, 2010.
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ERIK JENSEN, 


Plaintiff, 


vs. 


INTERMOUNTAIN 
HEALTHCARE, INC, et. al., 


Defendants. 


THIRD DISTRICT COURT 
SALT LAKE COUNTY, STATE OF UT~ 


SALT LAKE DEPARTMENT 


FILEIIHITIICT CIUif 
Third Judicial District 


·' .. . . '•:. .. 


MAY 0 3 2016 
SALT LAKE COUNTY I 


Deputy 


{ :, . 


ORDER DENYiNG DEFENDANTS' 
MOTION FOR SUMMARY 
JUDGMENT RE STATUTE OF 
REPOSE.. .. -~· .. '. . . ... 


Case No.: 150900735 


Judge: Barry G .. .Lawrence 


This is a medical malpractice action arising out of medical care Plaintiff received from 


Defendants. Defendants have moved for summary judgment seeking a dismissal of Plaintiffs 


claims, arguing the claims are barred by the four-year statute of repose set forth in Utah Code 


Annotated Section 788-3-404(1), which is part of the "Utah Health Care Malpractice Act." Utah 


Code Ann. § 78B-3-401, et. seq. (the "Act.") The matter was fully briefed and submitted for 


decision and the Court held oral argument on the motion on April25, 2016. At the conclusion of 


the hearing the Court denied the motion and stated the reasons for its ruling. The Court issues this 


written ruling to more thoroughly explain its decision. 


UNDISPUTED FACTS 


For purposes of this motion, the following dates were not in dispute: 
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Event Date 


Date of the alleged medical negligence April1, 2010 


Plaintiff filed Notice of Intent and Request for March 21, 2014 
Prelitigation Panel 


Certificate of Completion Issued October 26, 2014 


Lawsuit Filed February 2, 2015 


Defendants argue that Plaintiffs claims are subject to a two-year statute oflimitations1 and 


a four year statute of repose, and that Plaintiff was required to have filed his lawsuit no later than 


four years after the date of the alleged negligent act, or by April1, 2014. Thus, Defendants contend 


that the claims, which were filed on February 2, 2015, are time barred. In response, Plaintiff relies 


on the statutory tolling provision in the Act-Utah Code § 78B-3-416-which tolls the statute during 


the pre litigation proceedings that are required to be held before the Division of Occupational and 


Professional Licensing ("DOPL") as a prerequisite to suit. Defendants rejoin that the statutory 


tolling provision applies only to the two-year statute of limitations set forth in Section 404(1), but 


not the four-year statute of repose contained in the same subpart. Defendants' position is this: 


Section 404(1) contains both a two-year statute of limitation and a four-year statute of repose and 


the tolling provision expressly applies only to "statutes of limitation." Defendants argue that it is 


clear from Section 404(1) that the two-year statute is a statute oflimitations and the four-year statute 


is one of repose, and so the tolling provision only applies to the two-year "statute of limitation." 


The Court rejects that argument as a matter of statutory interpretation. See e.g. Marion 


1 The two year statute of limitations accrues when a plaintiff"discovers, or through the use of reasonable 
diligence should have discovered the injury." Utah Code Ann. § 78B-3-404. On this motion, Defendants do not 
claim that Plaintiff's claims are barred based on the two-year statute of limitations. 
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Energy, Inc. v. KFJ Ranch P'ship, 2011 UT 50,~ 142, 267 P.3d 863; State in Interest of KM, 965 


P.2d 576, 5803 (Utah Ct. App. 1998). The Act- read as a whole- does not manifest an intent by 


the legislature to treat the four-year statute different from the two-year statute. The statute does not 


identify the four-year statute as a "statute of repose," nor is there any indication in the statutory 


scheme that the two time periods should be treated differently for tolling purposes under Section 416. 


The Court concludes, based on basic principles of statutory interpretation, that both time periods are 


subject to the statutory tolling provision, and so Plaintiffs claim is not time-barred. 


THE UTAH HEALTH CARE MALPRACTICE ACT {THE "ACT") 


Prelitigation Panel Review Process 


To understand the issue, the Court first reviews the mandatory prelitigation process that is 


a condition to filing any medical malpractice action. First, in order to initiate a medical malpractice 


action, a party must give the potential defendant "at least 90 days' prior notice of intent to commence 


2Explaining: 


It is well settled that when faced with a question of statutory interpretation, our primary goal is to 
evince the true intent and purpose of the Legislature. The best evidence of the legislature's intent is 
the plain language of the statute itself. Thus, [w]hen interpreting a statute, we assume, absent a 
contrary indication, that the legislature used each term advisedly according to its ordinary and usually 
accepted meaning. Additionally, we presume[ ] that the expression of one [term] should be 
interpreted as the exclusion of another. We therefore seek to give effect to omissions in statutory 
language by presuming all omissions to be purposeful. 


(citations and quotations omitted). 


3Explaining: 


In interpreting a statute, we read it to harmonize it with its subsections. [I]f there is doubt or 
uncertainty as to the ... application of the provisions of an act, it is appropriate to analyze the act in 
its entirety, in light of its objective, and to harmonize its provisions in accordance with its intent and 
purpose. 


(citations and quotations omitted). 
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an action." Utah Code Ann. § 788-3-412. The Act sets forth both the substantive and procedural 


requirements for filing the Notice of Intent to Commence Action.4 Next, "within 60 days after the 


service of' the notice of intent, the party "shall file a request for prelitigation panel review." Utah 


Code Ann.§ 788-3-416. (In this case, that was done concurrent with the filing of the notice.) 


DOPL then conducts a hearing before a prescribed panel resulting in either a "meritorious" 


or "non-meritorious" ruling. Utah Code Ann. § 788-3-418. That ruling is non binding and not 


relevant in the ensuing lawsuit. Utah Code Ann. § 788-3-418. At the conclusion of those 


proceedings, DOPL issues a Certificate of Completion; that document is necessary in order for a 


plaintiff to commence his or her action by filing a complaint in District Court. Utah Code Ann. § 


788-3-418. A lawsuit filed before the issuance of that certificate would lack jurisdiction for failing 


to have complied with a statutory prerequisite. As the Utah Supreme Court held in Platts v. Parents 


Helping Parents, 947 P.2d 658 (Utah 1997): 


The Utah Health Care Malpractice Act was enacted in 1976 to control the rising cost 
of medical malpractice insurance. Utah Code Ann. § 78-14-2. To this end, the 
statute requires that certain procedural steps be taken before a lawsuit can be filed 
against a health care provider. Such protections include notice of intent to commence 
an action, id. § 78-14-8, a prelitigation panel review, id. § 78-14-12(2), and an 
abbreviated statute of limitations. !d. § 78-14--4(1). An action cannot be brought if 
these prerequisites are not met. Utah Code Ann. § 78-14-8. 


!d. at 661. 


4 The Notice must be "served within the time allowed for commencing a malpractice action against a 
health care provider." Utah Code Ann. § 788-3-412. However, "[i]fthe notice is served Jess than 90 days prior to 
the expiration of the applicable time period, the time for commencing the malpractice action against the health care 
provider shall be extended to 120 days from the date of service of notice." !d. Although not directly relevant here, 
this provision was addressed in the Forbes case, infra. 
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In order to accommodate the prelitigation process, the Act contains a provision that expressly 


tolls the applicable statute of limitations during the DOPL proceedings: 


The filing of a request for prelitigation panel review under this section tolls the 
applicable statute oflimitations until ... 60 days following the division's issuance of 
... a certificate of compliance. 


Utah Code Ann. § 78B-3-416(3). The reason for that tolling provision is obvious; by requiring 


parties to go through the prelitigation process before filing suit, the time spent during that process 


cannot be used to compromise the timeliness oftheir claims. Gramlich v. Munsey, 838 P.2d 1131, 


113 3 (Utah 1992)("1n fact, the legislature specifically provided that the limitations period be tolled 


once a request for pre litigation review is filed. Thus, the legislature has made every effort to extend 


limitations periods to accommodate the prelitigation review process; it has not sought to use 


prelitigation review to arbitrarily curtail plaintiffs' actions.") 


The Statute of Limitations 


The applicable statute oflimitations is set forth in Section § 78B-3-404, entitled "Statute of 


limitations--Exceptions--Application." Subsection (1) of the statute provides: 


A malpractice action against a health care provider shall be commenced within two 
years after the plaintiff or patient discovers, or through the use of reasonable 
diligence should have discovered the injury, whichever first occurs, but not to exceed 
four years after the date of the alleged act, omission, neglect, or occurrence. 


Utah Code Ann.§ 78B-3-404(1) (emphasis added.) Subsection (2) then provides two exceptions 


-for cases involving foreign objects left in a patient's body or fraudulent concealment by a provider 


-each of which extends the limitations provision by a year from discovery. 


Defendants argue that the first part of the sentence of Section 404(1) reflects a two-year 


"statute oflimitations" while the second part ofthe sentence reflects a four-year "statute of repose." 
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Defendant relies on the Utah Supreme Court decision in Lee v Gaujin, 867 P .2d 572 (Utah 1993), 


where the court referred to the four year provision as a "statute of repose" explaining: 


The four-year statute of repose runs from the time the negligent act is committed and 
terminates all legal remedies for malpractice not filed within four years, even if the 
injury caused by the malpractice could not have been discovered by the plaintiff or 
patient during that period. 


/d. at 574-75 . Notably, however, the Lee court still referred to both of these as "limitations periods." 


/d. 


While this Court is bound by the Lee determination, that alone is not dispositive of the issue 


before this Court- which is to determine whether the legislature intended, when it enacted the 


tolling provision in Section 416, to toll both the two- and four-year periods set forth in Section 


404(1). Based on statutory interpretation principles, see supra fn. 2-3, the Court concludes it did. 


UNDER STATUTORY INTERPRETATION PRINCIPLES, THE SECTION 416 TOLLING APPLIES TO BOTH 


THE TWO-YEAR AND FOUR-YEAR PROVISIONS IN SECTION 404. 


A. Defendants' Argument is Not Supported By The Plain Language of the Statute. 


When interpreting statutes, the court's objective is to determine the legislature's intent. 


"Because the best evidence of the Legislature's intent is the plain language of the statute itself, we 


first look to the plain language of the statute. In addition, we interpret statutes to give meaning to 


all parts, and avoid rendering portions of the statute superfluous." State v. Watkins, 2013 UT 28, ~ 


23, 309 PJd 209 (citations and quotations omitted). See also Settlers Landing, LLC v. W Haven 


Special Serv. Dist., 2015 UT App 54,~ 11, 346 P .3d 684 ("When interpreting statutes, we determine 


the statute's meaning by first looking to the statute's plain language, and give effect to the plain 


language unless the language is ambiguous." (citation and quotations omitted)). Moreover: 
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When examining the statutory language we assume the legislature used each term 
advisedly and in accordance with its ordinary meaning. Thus, the statutory words are 
read literally, unless such a reading is unreasonably confused or inoperable. 
Furthermore, we avoid interpretations that will render portions of a statute 
superfluous or inoperable. When statutory language is plain and unambiguous, we 
do not look beyond the same to divine legislative intent. 


Brent Brown Dealerships v. Tax Comm'n, Motor Vehicle Enft Div., 2006 UT App 261, ~ 11, 139 


PJd 296 (citation and quotations omitted)( emphasis added). See also Savage v. Utah Youth Vill., 


2004 UT 102, ~ 18, 104 PJd 1242 (stating "[a] court should not follow the literal language of a 


statute if its plain meaning works an absurd result or is unreasonably confused, inoperable, or in 


blatant contravention of the express purpose of a statute." (citation and quotations omitted)). 


The issue before the Court is whether the legislature intended the tolling provision in Section 


416 to apply only to the two-year provision in Section 404 or to both the two-year and four-year 


provisions. A plain reading of the statute fails to show any intent by the legislature to toll the two-


year provision but not the four-year provision. 


First, Section 404( 1)-which contains both the two-year and four-year provisions- is titled 


"Statute of limitations--Exceptions--Application." In tum, the tolling portion of Section 416 is 


referred to by the title "Statute of limitations tolled." Neither subpart uses the phrase "statute of 


repose" and it would be inappropriate for this Court to read that phrase into the statute. See supra 


Brent Brown Dealerships, 2006 UT App 261 at ~11; Salvage, 2004 UT 102 at ~18. Moreover, there 


is no language in the text of either Section 404 or Section 416 that supports an intent to treat the two 


time periods differently. 


Second, Section 416 refers to the "applicable statute oflimitations" which infers that Section 


404 contains more than one statute of limitation. In other words, gleaning the legislature's intent 
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from the words of the text, Section 404 sets forth the statute of limitations, and all of the variations 


thereof, and Section 416 states that whichever one applies in a particular case is tolled. 


Third, not only did the legislature not use the phrase "statute of repose" in the Act, but 


appellate courts, when addressing this statute, have been similarly imprecise. Various appellate court 


decisions have referred to the two-year and four year provisions collectively as the "statute of 


limitation." See supra Platts, 947 P.2dat 661; see alsoMcDougalv. Weed, 945 P.2d 175, 176 (Utah 


Ct. App. 1997). Moreover, in Forbes v. St. Mark's Hospital, 754 P.2d 933 (Utah 1988), the court 


held that the statutory extension provision in Section 412 of the Act applied with equal force to both 


the two- and four-year periods; and, although the court addressed both limitations periods at length, 


it never once uttered the phrase "statute of repose." !d. at 934-935. It would be inequitable and 


impractical to require litigants to interpret Section 404 with a level of precision that neither the 


legislature nor appellate courts of this state have recognized. 


Fourth, while statutes of repose are generally not subject to tolling exceptions, 5 this particular 


statute may be extended or tolled for at least four recognized reasons: i) the foreign object exception 


of Section 404(2), ii) the fraudulent concealment exception of Section 404(2), iii) the statutory 


extension in Section 412, see supra Forbes, and, iv) tolling during periods ofminority6• Thus, 


tolling the four-year statute of repose pursuant to Section 416 is not inconsistent with existing Utah 


5 See e.g. Perry v. Pioneer Wholesale Supply Co., 681 P.2d 214,219 (Utah 1984)("A statute of repose 
generally "set[s] a designated event for the statutory period to start running and then provide[s] that at the expiration 
of the period any cause of action is barred regardless of usual reasons for 'tolling' the statute." (citing Restatement 
(Second) ofTorts § 899, comment g (1979)). See also Craftsman Builder's Supply, Inc. v. Butler Mfg. Co., 1999 UT 
18, ~ 27, 974 P.2d 1194 ("[T]he statute of repose provisions are not subject to a discovery rule[.]"); Willis v. 
DeWitt, 2015 UT App 123, ~ 13, 350 P.3d 250 ("Utah Code section 78B-2-225(3)(a) is a statute of repose and 
therefore may not be tolled by application of a discovery rule . ") 


6See e.g. Lee, 867 P.2d at 589 ("As a result, § 78-12-36 [the minority tolling statute] operates to toll both 
the two-year statute oflimitations and the four-year statute of repose found in§ 78-14-4(1) of the Malpractice 
Act.") 
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law. 


Whether or not the four-year period in Section 404(1) has beenjudicially construed as a 


statute of repose, there is nothing in the statute that reflects that the legislature intended to treat the 


four-year statute differently from the two-year statute. Again, the phrase "statute of repose" is 


nowhere to be found in the Act. Furthermore, if the legislature had intended such a result, it could 


have made that clear. For example, the legislature could have specified in Section 416 that the 


tolling only applied to the two-year statute but not the four-year statute. Or, it could have split up 


Section 404(1) to make clear that there was a two year "statute of limitations" and a distinct four­


year "statute of repose." Yet, the legislature did neither. The Court fails to see anything in the text 


of the Act that demonstrates that the legislature intended the dichotomy argued by the Defendants. 


Moreover, accepting Defendants' interpretation of the provision at issue would be unfair to 


patients. Defendants argue that a party should be bound to a statute's unexpressed meaning that 


cannot be gleaned from the face of the statute. No person reading this statute would be expected to 


know the difference between statutes oflimitation and repose; more importantly, that distinction is 


not evident from a reading of the statute. Although any party filing a medical malpractice suit 


(including a pro se party) is charged with the knowledge of having read and understood the 


provisions of the Utah Code, it is hard to imagine someone appreciating the distinction suggested 


by Defendants, without some direction from the legislature. 


B. Defendants' Argument is Not Supported By The Pertinent Case Law. 


The Court's interpretation is consistent with two rulings of the Utah Supreme Court. In 


Forbes, the court addressed a similar issue - i.e., whether the statutory extension in the Act 


(contained in Section 412; see, supra, fn. 4) applied to "both periods or to only the two-year 
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limitation period." 754 P.2d at 934. The court held, based on the plain language of the statute, that 


the extension of time provision applied to "both limitations periods:" 


The language of section 78-14-8 is explicit in providing that "the time for 
commencing the malpractice action ... shall be extended 120 days from the date of 
service of notice." (Emphasis added.) In order to construe the language of the statute 
not to extend both limitation periods, it becomes necessary to impose conditions and 
qualifications the legislature did not see fit to impose. That we decline to do. Rather, 
we follow the well-accepted rules of statutory construction that the provisions must 
be harmonized with the legislative intent and purpose and that the more specific 
provisions of section 78-14-8 take precedence over and control the more general 
provisions of section 78-14--4. 


/d. at 934-35 (emphasis added). Although Sections 412 and 416 address different issues, they both 


provide relief from filing deadlines imposed by the imposition of the mandatory prelitigation 


process. Both are necessary as a matter of fairness to accommodate that process. The same result 


is warranted here. 


Similarly, in Lee, the court addressed the following tolling statute: 


If a person entitled to bring an action, other than for the recovery of real property, is 
at the time the cause of action accrued, either under the age of majority or mentally 
incompetent and without a legal guardian, the time of the disability is not a part of 
the time limited for the commencement of the action. 


/d. at 575. The court expressly held that the tolling for minors "operates to toll both the two-year 


statute of limitations and the four-year statute of repose." 867 P.2d at 589 (emphasis added.) 


There is no reason to think that the Utah Supreme Court - having previously held that 


extensions and tolling provisions apply with equal force to the two-year and four-year time periods 


- would not similarly hold that Section 416 tolls both the two-year and four-year provisions here. 


C. Defendant's Argument Does Not Advance the Policy of the Statute. 


Finally, although the Court need not look beyond the language of the statutory text to discern 
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its meaning, the Court notes that the result intended by Defendants does nothing to advance the 


policy concerns recognized by the legislature when it passed the Act. Utah Code Annotated Section 


78B-3-402(3) provides: 


In enacting this act, it is the purpose of the Legislature to provide a reasonable time 
in which actions may be commenced against health care providers while limiting that 
time to a specific period for which professional liability insurance premiums can be 
reasonably and accurately calculated; and to provide other procedural changes to 
expedite early evaluation and settlement of claims. 


The effect of the Defendants' argument does not accomplish that objective. By definition, this issue 


- i.e., whether to apply the tolling provision to statutes of repose - will only arise in circumstances 


like this case where a plaintiff has followed the procedure prescribed by the statute and filed a 


prelitigation panel request. (After all, if there had been no such filing, there could be no tolling.) 


So, the only lawsuits affected by the argument raised by Defendants are those in which plaintiffs 


have already timely notified the provider (with notice and institution ofprelitigation proceedings) 


and complied with the Act in all other respects. Requiring plaintiffs to comply with the Act, yet at 


the same time not tolling the time to allow the DOPL process to run its course would be unfair. The 


only purpose it would serve is to deprive plaintiffs - who have otherwise followed the exacting 


process set forth under the Act- of a remedy. See Gramlich, supra. 


In response to that argument, Defendants argue that interpreting the statute in the manner they 


suggest will not result in a hardship to plaintiffs because they are free to file a complaint at any time, 


even before receiving their certificate of completion from DOPL (i.e., even before the claim is ripe 


and justiciable.) The Court is not persuaded that it should adopt a rule oflaw that encourages, if not 


requires, parties to file premature lawsuits. 


Defendants principally rely on dicta from McBride-Williams v. Huard, 2004 UT 21, 94 P .3d 
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17 5, wherein that court stated: "Claimants are at liberty to commence an action by filing and serving 


a complaint under rule 3 irrespective of whether they have heeded the preconditions imposed by the 


Malpractice Act." /d. at~ 10. The facts of that case, however, are anomalous. There, pro se 


plaintiffs filed suit without first filing the notice of intent or the prelitigation panel request. After the 


case was dismissed on jurisdictional grounds, they completed the prelitigation process and filed a 


second complaint that was well outside the two year statute of limitations. The defendants moved 


for summary judgment but both the lower court and the supreme court rejected the argument, relying 


on the savings clause under Utah Code Annotated Section 788-2-11. Thus, the court held that even 


though the prior lawsuit was premature and dismissed, it still could serve as a place holder for a later 


filed complaint pursuant to the savings clause. /d. at ~17. Despite the dicta cited above, there is 


nothing in McBride-Williams that leads this Court to conclude that the Utah Supreme Court 


endorses the procedure of filing premature lawsuits. In fact, that court has stated just the opposite. 


In Avila v. Winn, 794 P.2d 20 (Utah 1990), where plaintiffs premature filing was permitted where 


the trial court stayed the proceedings to allow plaintiff to comply with the Act, the court cautioned: 


In so holding, we do not condone the act of filing a complaint before the time 
specified in the Malpractice Act. The instant case is an exception necessitated by 
procedural errors and omissions. 


/d. at 23. 


Defendants' argument seeks to turn a rare and undesired process into a requisite procedure. 


Interpreting the Act in such a way would be "inoperable" and would result in "absurd consequences," 


which cannot be countenanced. See supra Savage.; cf In reAdoption of Baby B., 2012 UT 35, ~ 


78, 308 P .3d 382 (reflecting an instance where the absurd consequences doctrine prevented the court 


from interpreting a statute to require unmarried fathers "to file unnecessary paternity actions and 
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affidavits to protect their rights in the speculative event that circumstances changed and there might 


be a need to do so.") 


CONCLUSION AND ORDER 


For the foregoing reasons, the Court CONCLUDES that the tolling provision contained in 


Section 416 of the Act tolls both the two- and four-year limitations provisions set forth in Section 


404(1). Accordingly, Plaintiffs claim here was tolled during the pendency of the prelitigation 


proceedings, and so his claim was not time barred under the four-year time period in Section 404(1 ). 


Accordingly, the Court ORDERS that Defendants' Motion for Summary Judgment is hereby 


DENIED. 


No further Order is necessary. U.R.C.P. 70)(1). 


' So ORDERED this 5- day ofMay, 2016. 
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ANDERSON DEVELOPMENT
COMPANY, L.C., a Utah limited liability


company, Plaintiff and Appellee,
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Janalee S. TOBIAS, an individual, Judy Feld, an
individual; Save Our South Jordan River Valley,


Inc., a Utah corporation, dba SOS and Save Open
Spaces; Brent Foutz; and Jane and John Does 1


through 20, inclusive, Defendants and Appellants.


Nos. 20030469, 20030690.
|
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Synopsis
Background: Developer brought claims for intentional
interference with prospective economic relations and
existing contractual relations against opponents of
plaintiff's proposed commercial development, and
defendants counterclaimed for violation of anti-SLAPP
Act (strategic lawsuits against public participation),
wrongful civil proceedings, intentional and negligent
infliction of emotional distress, abuse of process,
attorney fees for filing meritless claim in bad faith,
and punitive damages. The Third District Court, Salt
Lake Department, Douglas R. Cornaby, J., granted
summary judgment to plaintiff on defendants' anti-
SLAPP, emotional distress, wrongful civil proceeding,
and punitive damages counterclaims, later granted
summary judgment to plaintiff on defendants' abuse
of process counterclaim. Permission for interlocutory
appeals was granted.


Holdings: The Supreme Court, Parrish, J., held that:


[1] plaintiff did not establish injury, as element of
intentional interference claim relating to first contract to
purchase land;


[2] Noerr–Pennington immunity doctrine protected
defendants, as to petitions to government;


[3] genuine issue of material fact precluded summary
judgment on intentional interference claim as to second
contract to purchase land;


[4] anti-SLAPP Act applies if action was continued after
the Act's enactment;


[5] defendants pled cognizable counterclaim under anti-
SLAPP Act;


[6] plaintiff's conduct was not outrageous or intolerable;
and


[7] as a matter of first impression, allegations of abusive
litigation, without more, cannot support a claim for
negligent infliction of emotional distress.


Affirmed in part, reversed in part, and remanded.


Attorneys and Law Firms


*327  D. Miles Holman, Jeffrey N. Walker, Peter C.
Schofield, Sandy, for appellee.


Dale F. Gardiner, Douglas J. Parry, Jennie B. Garner, Salt
Lake City, for appellants.


Opinion


PARRISH, Justice:


¶ 1 This appeal arises from a dispute over a proposed
commercial development near the Jordan River. When
defendants Janalee Tobias and Judy Feld (“Tobias
and Feld”) formed an entity to organize opposition to
the development, the developer, Anderson Development
Company (“ADC”), filed suit for intentional interference
with economic relations. Tobias and Feld, in turn, filed
multiple counterclaims. After the district court entered
several orders adverse to Tobias and Feld, they sought
permission to pursue two interlocutory appeals, which we
granted. For reasons detailed below, we reverse in part
and affirm in part.


*328  BACKGROUND


¶ 2 In 1996, ADC initiated efforts to develop a commercial
project near the Jordan River known as the RiverPark
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Business Park. To secure the site for the proposed
development, ADC began entering into real estate
purchase contracts with owners of property located along
the Jordan River. In October 1996, ADC entered into
one such contract with Boyd and Dorothy Williams (the
“Williamses”). Under its contract with the Williamses,
ADC's purchase obligation was subject to several
contingencies, including the “[s]uccessful completion of ...
masterplanning and zoning” amendments, which, if not
satisfied or waived by ADC by June 30, 1997, would
result in the expiration of the contract. In accordance
with these terms, ADC filed, as agent of the Williamses,
an application for a master plan and zoning change with
South Jordan City.


¶ 3 Tobias and Feld, residents of South Jordan City,
strongly opposed ADC's proposed development and
actively protested against any zoning change, urging
the City and its residents to “Save our South Jordan
River Valley.” As part of their opposition, Tobias and
Feld voiced their concerns both to the property owners
who had entered into real estate purchase contracts with
ADC and to the South Jordan City Council (“City
Council”), the entity responsible for acting on ADC's
zoning application.


¶ 4 Tobias and Feld's active opposition to
the project began shortly after they received
notice that South Jordan's Planning and Zoning
Commission (“Commission”) would consider ADC's
zoning application during a meeting scheduled for
November 20, 1996. On November 18, 1996, Tobias
and Feld met with other South Jordan City residents to
strategize regarding how best to squelch ADC's proposed
zoning application and to form an organization known
as “SOS,” or “Save our South Jordan River Valley,”
to actively oppose the development. Two days later,
Tobias, Feld, and other like-minded residents of South
Jordan attended the Commission's meeting to express
their opposition to the proposed zoning changes. The
meeting lasted several hours, and many of the nearly
ninety residents who attended the meeting addressed
ADC's development project. At the conclusion of the
meeting, the Commission voted on ADC's application.
The vote was split, with two members of the Commission
voting in favor of the zoning change and two opposing the
change. Consequently, the Commission sent the matter
to the City Council for the purpose of taking public
comment.


¶ 5 To prepare for the City Council meeting, Tobias, Feld,
and other SOS members distributed fliers to South Jordan
residents to raise awareness of, and encourage opposition
to, the project. Additionally, they voiced their concerns to
the offices of several politicians, including that of then-
Governor Michael Leavitt, and to several representatives
of organizations dedicated to the preservation of open
space, including Wendy Fisher of Utah Open Lands.
Tobias and Feld also met with other South Jordan City
residents, including the Williamses, to discuss alternatives
to the proposed development. ADC alleges that, during
these meetings with the Williamses, Tobias and Feld
repeatedly urged the Williamses to breach their real estate
purchase contract with ADC.


¶ 6 On the day of the scheduled City Council meeting,
December 17, 1996, Tobias and Feld received a letter from
ADC, stating, in part:


We recognize that you have
rights to speak out about this
project. However, your rights are
not without limit. Your efforts
to interfere with our contractual
relationships and with an effort to
delay our due process at South
Jordan City clearly extend beyond
the limits of the law. We will respect
your rights but will insist that you
respect our rights also. Any effort by
you or anyone else to interfere with
any [of] our rights may subject each
person involved to the possibility
of litigation and the payment of
damages. Damages literally could be
in the millions of dollars.


¶ 7 Despite ADC's warning, Tobias and Feld attended
the City Council meeting, where they, along with other
members of SOS, protested the proposed development. At
the conclusion of the meeting, the City Council decided
to delay any vote on ADC's  *329  application until
a subcommittee could review the issues and provide a
recommendation.


¶ 8 On April 28, 1997, on the recommendation of the
City Administrator, the City Council voted to approve
ADC's application for a zoning change for all properties
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that ADC had under contract, with the exception of
the Williamses' property. The City Council postponed
any zoning decision on the Williamses' property, due, in
part, to Tobias and Feld's request for additional time
to raise funds to purchase that land. As a result, the
City Council failed to act on the zoning changes for the
Williamses' property by June 30, 1997, the date specified
in the real estate purchase agreement for meeting the
zoning contingency. Because ADC elected not to waive
the zoning contingency, its real estate purchase contract
with the Williamses expired.


¶ 9 After the expiration of the real estate purchase
contract, Tobias and Feld informed the Williamses that
they had undertaken efforts to raise funds to purchase the
land so that it could be preserved as open space. As a result
of these efforts, the Williamses received several inquiries
regarding the possible purchase of their land. One such
inquiry was from Wendy Fisher of Utah Open Lands.
Other “expressions of interest” came from Jim Davis, a
representative of the Trust for Public Lands, and Salt
Lake County Commissioners Randy Horiuchi and Brent
Overson.


¶ 10 Despite these “expressions of interest,” the Williamses
received no written offers to purchase their land. The only
offer they received was an oral one from Ms. Fisher, on
behalf of Utah Open Lands, to match any offer made
by ADC. The Williamses continued to negotiate with
ADC and, on November 25, 1997, entered into a second
real estate purchase contract with ADC. This contract,
like the first, was conditioned on a successful zoning
change. However, the Williamses used the expressions
of interest in their land as leverage to successfully
negotiate a contract with ADC that was more favorable
to them than the first. Specifically, the second contract
increased the purchase price by more than $175,000 and
contained additional restrictions on the land, including
use restrictions, a restriction on the height of any buildings
to be constructed, and a ten-foot right-of-way. ADC
asserts that these changes increased its cost by more than
$1,000,000.


¶ 11 After entering into the second real estate purchase
contract with the Williamses, ADC assigned its interest in
the contract to LakeView Farms with the understanding
that ADC would share in the profits derived from the
purchase of the land. The City Council voted to approve
ADC's zoning application with respect to the Williamses'


property on March 11, 1998, and the sale of the property
closed on April 17, 1998.


¶ 12 On March 17, 1998, ADC filed suit against


Tobias, Feld, SOS, and others, 1  alleging that they had
intentionally interfered with ADC's prospective economic
relations and existing contractual relations. ADC's
complaint alleged two causes of action against Tobias
and Feld. In its first cause of action, ADC asserted that
Tobias and Feld used improper means to intentionally
interfere with its potential economic relations by falsely
representing to the Williamses that they could sell their
land for a price higher than that offered by ADC if
they sold to an individual or organization willing to
preserve the land's open space. In its second cause of
action, ADC alleged that Tobias and Feld “wilfully and
recklessly contacted [the Williamses] in attempts to induce
[them] to not sell the Subject Property” to ADC while the
first real estate purchase contract was in effect, thereby
interfering with ADC's existing contractual relations.
Additionally, ADC constructively amended its complaint
through subsequent motions, as discussed below, to plead
a third cause of action. In this cause of action, ADC
claimed that Tobias and Feld intentionally interfered with
its existing economic relations by petitioning the City
Council to delay the zoning decision on the Williamses'
property so that Tobias and Feld would have time to
seek funding to purchase *330  the land themselves and
that this delay resulted in the expiration of ADC's first
contract with the Williamses. On the basis of these alleged
wrongdoings, ADC petitioned the district court to enjoin
Tobias and Feld from any further interference with its
contractual and economic relations.


1 During the course of the proceedings, all defendants
other than Tobias and Feld either were dismissed
from the action or did not join in Tobias and Feld's
petitions for interlocutory appeal and therefore are
not parties to this appeal.


¶ 13 On April 21, 1998, Tobias and Feld filed a motion
to dismiss ADC's claims, which the district court denied.
On June 10, 1999, ADC filed an amended complaint,
which restated its original claims with few exceptions.
The litigation then languished. After more than two years
of inaction, the district court notified the parties that
ADC's complaint would be dismissed unless ADC filed
a certificate of readiness for trial within twenty days.
ADC complied with this requirement on October 12,
2001. Thereafter, Tobias and Feld moved for summary
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judgment on ADC's claims and sought leave to file a
counterclaim. ADC responded with a cross-motion for
summary judgment on its claims against Tobias and Feld.


¶ 14 The district court denied the cross-motions for
summary judgment on May 28, 2002, but granted Tobias
and Feld's motion for leave to plead a counterclaim. On
July 2, 2002, Tobias and Feld filed multiple counterclaims
against ADC, including a counterclaim pursuant to
section 78–58–105 of the Utah Code (the “SLAPP Act


counterclaim”), 2  as well as counterclaims for wrongful
civil proceedings, intentional and negligent infliction of
emotional distress, abuse of process, attorney fees for
filing a meritless claim in bad faith, and punitive damages.
On November 26, 2002, ADC moved for summary
judgment on the SLAPP Act counterclaim, arguing that
the Act did not apply retroactively to ADC's actions. On
December 16, 2002, ADC moved to dismiss the remaining
common law counterclaims.


2 The legislature enacted sections 78–58–101 to –
105 of the Utah Code (the “SLAPP Act”) in
2001 to counteract strategic lawsuits against public
participation.


¶ 15 On January 27, 2003, the district court heard
argument on ADC's motion for summary judgment on
the SLAPP Act counterclaim and on its motion to dismiss
the common law counterclaims. The district court ruled in
favor of ADC, granting its motion for summary judgment
on the SLAPP Act counterclaim and its motion to dismiss
the counterclaims for intentional and negligent infliction
of emotional distress, wrongful civil proceedings, and
punitive damages. It ruled against ADC, however, on
its motion to dismiss the counterclaims for abuse of
process and attorney fees. The district court entered an
order memorializing these rulings on March 10, 2003,
but subsequently struck the order, referring the matter to
mediation.


¶ 16 When mediation between the parties failed, the
district court entered a substitute order granting ADC's
motion for summary judgment on the SLAPP Act
counterclaim. As had the original order, the substituted
order also granted ADC's motion to dismiss the
counterclaims for wrongful civil proceedings, intentional
and negligent infliction of emotional distress, and punitive
damages and denied ADC's motion to dismiss the
counterclaims for abuse of process and attorney fees.


Tobias and Feld filed a timely petition to appeal this
interlocutory order, which we granted.


¶ 17 After the January 27, 2003 hearing, when the
district court announced that it would deny ADC's
motion to dismiss Tobias and Feld's abuse of process
counterclaim, ADC filed a separate motion for summary
judgment directed to that claim. During this same period,
Tobias and Feld again moved for summary judgment on
ADC's claims for intentional interference with economic
relations. The district court resolved both motions on
August 4, 2003, granting ADC's motion for summary
judgment on the abuse of process counterclaim and
denying Tobias and Feld's motion for summary judgment
on ADC's intentional interference with economic relations
claims. Tobias and Feld also sought permission to seek
an interlocutory appeal of this order, which we granted.
Thereafter, we consolidated the two interlocutory appeals
into the present case.


¶ 18 In this appeal, we decide whether the district
court erred when it (1) denied Tobias and Feld's motion
for summary judgment on ADC's claims of intentional
interference with economic relations, (2) granted ADC's
motion *331  for summary judgment on Tobias and
Feld's SLAPP Act counterclaim, (3) dismissed Tobias and
Feld's intentional and negligent infliction of emotional
distress counterclaims, (4) granted ADC's motion for
summary judgment on Tobias and Feld's abuse of
process counterclaim, and (5) dismissed Tobias and Feld's
counterclaim for punitive damages. We discuss each issue
in turn.


ANALYSIS


I. ADC'S CLAIMS FOR INTENTIONAL
INTERFERENCE WITH ECONOMIC RELATIONS


[1]  ¶ 19 We first address ADC's claims against Tobias and
Feld for intentional interference with economic relations.
The district court denied Tobias and Feld's motion
for summary judgment on this claim, ruling that ADC
had “set forth facts ... sufficient to preclude summary
judgment.” Summary judgment is appropriate “when the
evidence ‘shows that there is no genuine issue as to any
material fact and that the moving party is entitled to a
judgment as a matter of law.’ ” Progressive Cas. Ins. Co.
v. Dalgleish, 2002 UT 59, ¶ 11, 52 P.3d 1142 (quoting
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Utah R. Civ. P. 56(c)). “When reviewing a district court's
denial of summary judgment, we grant no deference to
the district court's legal conclusions and review them for
correctness.” Schaerrer v. Stewart's Plaza Pharmacy, Inc.,
2003 UT 43, ¶ 14, 79 P.3d 922.


[2]  [3]  [4]  [5]  [6]  ¶ 20 A claim for intentional
interference with economic relations “protects both
existing contractual relationships and prospective
relationships of economic advantage not yet reduced
to a formal contract.” St. Benedict's Dev. Co. v. St.
Benedict's Hosp., 811 P.2d 194, 200 (Utah 1991). To
succeed on such a claim, a plaintiff must demonstrate
that “(1) ... the defendant intentionally interfered with
the plaintiff's existing or potential economic relations,
(2) for an improper purpose or by improper means,
(3) causing injury to the plaintiff.” Leigh Furniture &
Carpet Co. v. Isom, 657 P.2d 293, 304 (Utah 1982).
With respect to the second element, only one alternative,
either improper purpose or improper means, need be
established; a plaintiff need not prove both. See id. at 307.
To establish the first alternative, improper purpose, it is
not enough to show that the defendant was motivated by
ill will toward the plaintiff. See id. Rather, the plaintiff
must show that the defendant's “predominant purpose
was to injure the plaintiff.” Id. To establish the second
alternative, improper means, a plaintiff must show “that
the defendant's means of interference were contrary to
statutory, regulatory, or common law or violated an
established standard of a trade or profession.” Pratt v.
Prodata, Inc., 885 P.2d 786, 787 (Utah 1994) (internal
quotations omitted).


[7]  ¶ 21 ADC asserts that Tobias and Feld used improper
means to tortiously interfere with its economic relations
when they (1) urged the Williamses to breach the first real
estate purchase contract, (2) convinced the City Council to
delay the zoning application for the Williamses' property
until after the expiration of the first real estate purchase
contract, and (3) artificially inflated the purchase price of
the property in the second real estate purchase contract
by misrepresenting their ability to either purchase the
property themselves or secure a buyer willing and able to


do so. We discuss each claim in turn. 3


3 Tobias and Feld contend that their motion for
summary judgment should have been granted with
respect to all of ADC's claims for intentional
interference with economic relations because ADC's


memorandum in opposition to Tobias and Feld's
motion for summary judgment failed to “specifically
controvert[ ]” each of the numbered facts set forth
in Tobias and Feld's memorandum in support of
their motion for summary judgment, as required
by rule 4–501(2)(B) of the Utah Rules of Judicial
Administration, as it existed in 2002. However,
district courts have “ ‘discretion in requiring
compliance with rule 4–501.’ ” Gary Porter Constr.
v. Fox Constr., Inc., 2004 UT App 354, ¶ 10, 101
P.3d 371 (quoting Fennell v. Green, 2003 UT App
291, ¶ 9, 77 P.3d 339). While the district court could
have granted Tobias and Feld's motion for summary
judgment on the basis of ADC's noncompliance with
rule 4–501, it exercised its discretion to address the
motion on its merits, and we are unpursuaded that
doing so constituted an abuse of that discretion.


*332  A. Did Tobias and Feld Intentionally Interfere
with ADC's Economic Relations When They Contacted
the Williamses During the Term of the First Contract?


[8]  ¶ 22 Tobias and Feld contend that the district court
erred in denying their motion for summary judgment
on ADC's first intentional interference with economic
relations claim because the alleged conduct did not result
in any injury to ADC. We agree.


[9]  ¶ 23 To successfully defend against a motion for
summary judgment, the nonmoving party must set forth
facts “ ‘sufficient to establish the existence of an element
essential to that party's case.’ ” Burns v. Cannondale
Bicycle Co., 876 P.2d 415, 419 (Utah Ct.App.1994)
(quoting Celotex Corp. v. Catrett, 477 U.S. 317, 323,
106 S.Ct. 2548, 91 L.Ed.2d 265 (1986)). Failure to
do so with regard to any of the essential elements of
that party's claim will result in a conclusion that the
moving party “is entitled to a judgment as a matter of
law.” Id. at 420; see also Celotex, 477 U.S. at 322–23,
106 S.Ct. 2548 (“In such a situation, there can be ‘no
genuine issue as to any material fact,’ since a complete
failure of proof concerning an essential element of the
nonmoving party's case necessarily renders all other facts
immaterial.” (quoting Fed.R.Civ.P. 56(c))).


¶ 24 Although a claim of intentional interference with
economic relations is comprised of three elements, we
address only the element of injury because it is dispositive.
ADC's allegations that Tobias and Feld repeatedly urged
the Williamses to breach the first contract are immaterial
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because it is uncontested that the Williamses did not
breach that contract. Rather, the contract expired because
the City Council refused to approve ADC's application for
a zoning change by the deadline specified in the contract, a
condition precedent to ADC's obligation to perform that
ADC elected not to waive. Consequently, ADC was not
injured as a result of Tobias and Feld's alleged urging that
the Williamses breach their contract with ADC. Because
ADC cannot establish injury, the district court erred in
denying Tobias and Feld's motion for summary judgment
on ADC's first claim of intentional interference.


B. Did Tobias and Feld Intentionally Interfere
with ADC's Economic Relations by Urging the


City Council to Deny ADC's Zoning Application?


[10]  [11]  ¶ 25 ADC's second claim for intentional
interference is based on Tobias and Feld's efforts to derail
ADC's zoning change application, which was before the
City Council. Tobias and Feld argue that the district court
erred when it denied their motion for summary judgment
on this claim because their petitions to the City Council
were privileged under the First Amendment of the United
States Constitution and the Noerr–Pennington Doctrine.
Although ADC failed to plead this claim in its original or
amended complaint, both parties addressed this issue on
the merits in the summary judgment proceedings, and it
was included in the scope of the petition for interlocutory
appeal. Consequently, we deem ADC's complaint “to be
constructively amended to include” this claim. Wahlstrom
v. Kawasaki Heavy Indus., 4 F.3d 1084, 1087 (2d Cir.1993).


¶ 26 The First Amendment to the United States
Constitution guarantees citizens the right to “petition
the Government for a redress of grievances.” U.S.
Const. amend. I. In recognition of this right, the United
States Supreme Court has held that individuals and
organizations are immune from liability under antitrust
laws for actions constituting petitions to the government.
See United Mine Workers v. Pennington, 381 U.S. 657, 670,
85 S.Ct. 1585, 14 L.Ed.2d 626 (1965); E. R.R. Presidents
Conference v. Noerr Motor Freight, Inc., 365 U.S. 127, 138,
81 S.Ct. 523, 5 L.Ed.2d 464 (1961). Over the years, courts
have extended this immunity doctrine, referred to as the
Noerr–Pennington Doctrine, see R.A.V. v. City of St. Paul,
505 U.S. 377, 420, 112 S.Ct. 2538, 120 L.Ed.2d 305 (1992),
to “protect ... political activity against tort claims as well


as antitrust claims,” Searle v. Johnson, 646 P.2d 682, 684
(Utah 1982).


[12]  ¶ 27 An exception to this immunity doctrine exists
for actions constituting a “sham.” See City of Columbia v.
Omni Outdoor Adver., Inc., 499 U.S. 365, 380, 111 S.Ct.
1344, 113 L.Ed.2d 382 (1991). “A ‘sham’ *333  situation
involves a defendant whose activities are not genuinely
aimed at procuring favorable government action at all,
not one who genuinely seeks to achieve his governmental
result, but does so through improper means.” Id. (internal
quotations and citations omitted). Therefore, under the
“sham” exception, an individual will be liable if he “use[s]
the governmental process—as opposed to the outcome of
that process—as [a] ... weapon.” Id.


¶ 28 ADC has failed to allege any facts that would bring
Tobias and Feld's actions within the “sham” exception
to the Noerr–Pennington Doctrine. ADC has not alleged
that Tobias and Feld's petitions to the City Council were
designed solely to harass ADC. To the contrary, it is
uncontested that Tobias and Feld's petitions to the City
Council were genuinely designed to achieve their desired
outcome—the denial of ADC's zoning application. Even
if, as ADC alleges, Tobias and Feld misrepresented to
the City Council their ability to raise funds to purchase
the land, the use of that “improper means” would
not be sufficient to except Tobias and Feld from the
immunity provided under the Noerr–Pennington Doctrine
in light of their uncontested intent to achieve a favorable
governmental result. See Omni, 499 U.S. at 380, 111 S.Ct.
1344. Because Tobias and Feld's actions in petitioning the
City Council fall under the Noerr–Pennington Doctrine,
the district court erred when it denied their motion for
summary judgment on this claim.


C. Did Tobias and Feld Intentionally Interfere with
ADC's Economic Relations by Misrepresenting


Their Ability to Raise Funds or Find a Willing and
Able Buyer to Purchase the Williamses' Property?


¶ 29 In its third claim of intentional interference, ADC
alleges that Tobias and Feld intentionally interfered
with its economic relations by misrepresenting to
the Williamses their ability to purchase the property
themselves or to secure a buyer willing and able to
do so. ADC asserts that those misrepresentations were
improper and therefore satisfy its obligation to establish
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the element of interference by improper means or for
an improper purpose. Additionally, ADC contends that
those misrepresentations enabled the Williamses to extract
a higher purchase price for the property than would have
been possible otherwise, thereby damaging ADC. As such,
ADC claims that the district court properly denied Tobias
and Feld's motion for summary judgment.


¶ 30 Tobias and Feld disagree, arguing that the district
court erred when it denied their motion for summary
judgment on this claim because ADC cannot establish
that they made any misrepresentations to the Williamses
or that ADC was, in fact, damaged by any such
misrepresentations. In so arguing, Tobias and Feld rely on
the undisputed fact that Wendy Fisher, an individual they
contacted, offered to purchase the property. They assert
that this fact renders ADC incapable of demonstrating
that they utilized improper means to interfere with the
development project. Additionally, Tobias and Feld argue
that none of the alleged misrepresentations were the
actual and proximate cause of any damages sustained
by ADC. Consequently, Tobias and Feld claim that
summary judgment was appropriate on this claim.


[13]  ¶ 31 When reviewing a district court's grant or
denial of a motion for summary judgment, we view the
facts in “a light most favorable to the party opposing
the motion.” Billings v. Union Bankers Ins. Co., 819 P.2d
803, 803 (Utah 1991); see also Estate Landscape & Snow
Removal Specialists, Inc. v. Mountain States Tel. & Tel.
Co., 844 P.2d 322, 324 n. 1 (Utah 1992) (“[A] reviewing
court should recite the facts in the light most favorable to
the nonmoving party.”). Applying that standard here, we
conclude that ADC set forth sufficient facts to withstand
summary judgment on its third claim for intentional
interference.


[14]  ¶ 32 As to the first element, ADC has identified facts
suggesting that Tobias and Feld intentionally interfered
with ADC's potential economic relations when they
contacted the Williamses in an attempt to encourage them
to preserve their land as open space. As to the second
element, improper means, ADC produced evidence that
Tobias and Feld represented to the Williamses that *334
they had received a written offer to purchase the property.
While there is evidence that Tobias and Feld actively
worked to raise funds and to secure a buyer so that
the property could be preserved as open space, there is
no evidence that they ever received a written offer to


purchase the property. Accordingly, the Williamses' sworn
statements that Tobias and Feld misrepresented the fruits
of their labor are sufficient to create a genuine issue of
material fact with respect to the improper means element
of their claim. See Holbrook Co. v. Adams, 542 P.2d 191,
193 (Utah 1975) (“[I]t only takes one sworn statement
under oath to dispute the averments on the other side of
the controversy and create an issue of fact.”).


¶ 33 We next turn to the third element, the issue of
damages. To state a claim for interference, ADC has the
obligation of pleading that Tobias and Feld's interference
by improper means actually injured ADC. Accordingly,
to withstand summary judgment, ADC would need to
present evidence that the ultimate purchase price for
the Williamses' property was higher than it would have
been absent Tobias and Feld's alleged misrepresentations.
Although the evidence in support of this element is thin,
we conclude that it is nevertheless sufficient to withstand
summary judgment. Specifically, Boyd Williams testified
that the price for the second real estate purchase contract
was higher than the first because he concluded that “if
ADC didn't pay this higher price [then] I could get this
much from [Tobias] and [Feld] or their contacts.” This
testimony gives rise to the inference that the alleged
misrepresentations resulted in ADC paying more for the
property than it otherwise would have. Accordingly, we
conclude that ADC identified a sufficient factual basis to
avoid summary judgment on the element of damages.


¶ 34 Although we agree with the district court that
ADC identified sufficient facts to withstand summary
judgment on this claim, a note of caution is appropriate
with respect to the applicable measure of damages. The
damages ADC may recover under this claim are limited
to those it incurred as a direct result of Tobias and Feld's
alleged misrepresentations to the Williamses regarding the
existence of the written offer to purchase the property.
The mere fact that the price for the property under the
second real estate purchase contract was higher than
the price under the first contract does not establish that
the alleged misrepresentations caused ADC's damages.
Indeed, it may be that the fair market value of the property
increased during the period of time that elapsed between
the negotiation of the first and second contracts. It also
may be that the Williamses were able to secure a higher
price in the second contract because of the numerous
legitimate expressions of interest in the property they
received after the expiration of the first contract. If such
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is the case, the increased purchase price is not the result
of the alleged misrepresentations made by Tobias and
Feld with respect to the existence of the written offer, but
rather, the result of market forces that came into play
when ADC allowed the first real estate purchase contract
to lapse. If so, ADC would not be able to recover damages
for the higher purchase price under this claim.


II. TOBIAS AND FELD'S
SLAPP ACT COUNTERCLAIM


¶ 35 We next consider Tobias and Feld's SLAPP Act
counterclaim. The district court granted ADC's motion
for summary judgment on the SLAPP Act counterclaim,
holding that the SLAPP Act did not apply to ADC's suit
against Tobias and Feld, which had commenced some
three years before the Act's enactment. As we noted above,
summary judgment is appropriate “when the evidence
‘shows that there is no genuine issue as to any material
fact and that the moving party is entitled to a judgment as
a matter of law.’ ” Progressive Cas. Ins. Co. v. Dalgleish,
2002 UT 59, ¶ 11, 52 P.3d 1142 (quoting Utah R. Civ. P.
56(c)). In reviewing a grant of summary judgment, “we
review the lower court's legal conclusions for correctness.”
Id.


¶ 36 The Utah Legislature enacted the Citizen
Participation in Government Act (“SLAPP Act”),
sections 78–58–101 to –105 of the Utah Code, in 2001.
Prevention of Retaliatory *335  Lawsuits Act, ch. 163,
2001 Utah Laws 823, 823. Section 78–58–103 provides:


(1) A defendant in an action who believes that the
action is primarily based on, relates to, or is in response
to an act of the defendant while participating in the
process of government and is done primarily to harass
the defendant, may file:


(a) an answer supported by an affidavit of the
defendant detailing his belief that the action is
designed to prevent, interfere with, or chill public
participation in the process of government, and
specifying in detail the conduct asserted to be the
participation in the process of government believed
to give rise to the complaint; and


(b) a motion for judgment on the pleadings in
accordance with the Utah Rules of Civil Procedure
Rule 12(c).


Utah Code Ann. § 78–58–103(1) (2002).


¶ 37 Additionally, section 78–58–104 of the SLAPP Act
provides that, once a party files a motion for judgment
on the pleadings, “the trial court shall hear and determine
the motion as expeditiously as possible with the moving
party providing by clear and convincing evidence that
the primary reason for the filing of the complaint was to
interfere with the first amendment right of the defendant.”
Id. § 78–58–104(1)(b). If the district court finds “that the
primary purpose of the action is to prevent, interfere with,
or chill the moving party's proper participation in the
process of government,” it “shall grant the motion and
dismiss the action.” Id. § 78–58–104(2).


¶ 38 The last section of the SLAPP Act, section 78–58–
105, provides as follows:


(1) A defendant in an action involving public
participation in the process of government may
maintain an action, claim, cross-claim, or counterclaim
to recover:


(a) costs and reasonable attorney's fees, upon a
demonstration that the action involving public
participation in the process of government was
commenced or continued without a substantial basis
in fact and law and could not be supported by a
substantial argument for the extension, modification,
or reversal of existing law; and


(b) other compensatory damages upon an additional
demonstration that the action involving public
participation in the process of government was
commenced or continued for the purpose of
harassing, intimidating, punishing, or otherwise
maliciously inhibiting the free exercise of rights
granted under the First Amendment to the U.S.
Constitution.


(2) Nothing in this section shall affect or preclude the
right of any party to any recovery otherwise authorized
by law.


Id. § 78–58–105.


¶ 39 ADC advances five arguments in support of the
district court's decision to grant its motion for summary
judgment on the SLAPP Act counterclaim. First, ADC
argues that the individual sections of the SLAPP Act are
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dependent upon each other, thereby limiting a party's
ability to bring a claim or counterclaim under section 78–
58–105 to those instances where the party has established
a claim under sections 78–58–103 and –104. Second, ADC
argues that the SLAPP Act is inapplicable here because
its lawsuit against Tobias and Feld was filed prior to the
enactment of the Act. Third, ADC argues that Tobias
and Feld's claims must fail because ADC's lawsuit had
a substantial basis in fact and law. Fourth, ADC claims
the SLAPP Act is inapplicable because Tobias and Feld's
activities, which are the subject of ADC's lawsuit, did not
“involve the governmental process.” Finally, ADC asserts
that the counterclaim violates its constitutional rights,
including the constitutional prohibition against unlawful
bills of attainder. We address each argument in turn.


[15]  [16]  [17]  ¶ 40 We first address ADC's argument
that Tobias and Feld are precluded from bringing a
counterclaim under section 78–58–105 of the SLAPP Act
because they failed to comply with the requirements of
sections 78–58–103 and –104. “[W]hen deciding questions
of statutory interpretation, we do not look to language
in isolation. Rather, we look first to the statute's plain
language, in relation to the statute as a whole, to determine
its meaning.” *336  Calhoun v. State Farm Mut. Auto. Ins.
Co., 2004 UT 56, ¶ 18, 96 P.3d 916. “[O]ur primary goal
in interpreting statutes is to give effect to the legislative
intent, as evidenced by the plain language, in light of the
purpose the statute was meant to achieve.” State v. Burns,
2000 UT 56, ¶ 25, 4 P.3d 795. Only if we conclude that the
statutory language is ambiguous do we “look to legislative
history and other policy considerations for guidance.”
ExxonMobil Corp. v. State Tax Comm'n, 2003 UT 53, ¶
14, 86 P.3d 706.


[18]  ¶ 41 The unambiguous language of the SLAPP
Act contemplates two distinct remedies for an individual
who is improperly sued for participating in the process of
government. The first remedy is specified in sections 78–
58–103 and –104. Under those sections, a defendant may
defend against the action by filing a motion for judgment
on the pleadings, which the district court must grant if it
concludes that there is clear and convincing evidence “that
the primary purpose of the action is to prevent, interfere
with, or chill the moving party's proper participation in the
process of government.” Utah Code Ann. § 78–58–104(2).
Alternatively, the defendant may bring a separate cause of
action for damages against the original complainant. This
second alternative, specified by section 78–58–105 of the


SLAPP Act, is distinct from the alternative specified by
sections 78–58–103 and –104.


[19]  ¶ 42 We recognize that section 78–58–103 is
entitled “Applicability” and that section 78–58–104 is
entitled “Procedures,” providing some support for ADC's
argument that a claim brought under section 78–58–105
must first satisfy the rigors of sections 78–58–103 and –
104. Nevertheless, “a statute's title is not part of its text
and cannot be used as a tool of statutory construction
unless the statute's language is ambiguous.” Stephens v.
Bonneville Travel, 935 P.2d 518, 521–22 (Utah 1997).


¶ 43 The language in sections 78–58–103 and –104 is not
ambiguous. Those sections clearly specify the procedural
requirements for succeeding on a motion for judgment on
the pleadings, and there is no indication that an individual
must obtain a judgment on the pleadings pursuant to
sections 78–58–103 and –104 before bringing a cause of
action under section 78–58–105. Indeed, section 78–58–
105 contains no reference at all to the prior sections of
the SLAPP Act. We therefore hold that section 78–58–
105 unambiguously provides a remedy independent from
that provided by sections 78–58–103 and –104 for all
actions “commenced or continued” under the conditions
described in subsections 78–58–105(1)(a) and (b) and that
a targeted individual is not required to comply with
sections 78–58–103 and –104 before proceeding under
section 78–58–105.


[20]  ¶ 44 We further hold that a targeted individual is
not required to prove a claim or counterclaim brought
pursuant to section 78–58–105 by the burden of proof
specified in section 78–58–104. The clear and convincing
standard articulated in section 78–58–104 is applicable
only to a motion for judgment on the pleadings brought
under that section. Individuals asserting a claim or
counterclaim under section 78–58–105 must meet the
typical burden of proof applicable to civil actions
generally, a preponderance of the evidence, and whether
a targeted individual satisfies the elements of subsections
78–58–105(1)(a) and (b) by that standard is a question of
fact to be determined by the factfinder.


[21]  ¶ 45 In its second argument, ADC argues that
the district court properly granted summary judgment in
its favor on the SLAPP Act counterclaim because the
SLAPP Act was not intended to be applied retroactively
and because ADC did nothing to inhibit the exercise
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of Tobias and Feld's First Amendment rights after the
Act was enacted. We agree that the SLAPP Act cannot
operate retroactively because the legislature did not
expressly provide for such operation. See Goebel v. Salt
Lake City S. R.R., 2004 UT 80, ¶ 39, 104 P.3d 1185
(noting that a statute affecting substantive rights “is not
to be applied retroactively unless the statute expressly
declares that it operates retroactively”). Nevertheless, we
conclude that ADC may still be subject to liability under
a prospective application of the SLAPP Act. Indeed,
the SLAPP Act provides that a targeted individual may
recover fees and costs if he is able to demonstrate that a
complaint was “commenced or continued *337   without
a substantial basis in fact and law.” Utah Code Ann.
§ 78–58–105(1)(a) (emphasis added). It also provides
that a party may recover compensatory damages if, in
addition to demonstrating that an original complaint
was brought without substantial basis in fact and
law, he is able to prove by a preponderance of the
evidence that the action was “commenced or continued
for the purpose of harassing, intimidating, punishing, or
otherwise maliciously inhibiting the free exercise of rights
granted under the First Amendment.” Id. § 78–58–105(1)
(b) (emphasis added).


[22]  ¶ 46 When construing statutes, we “assume that each
term included in the [statute] was used advisedly.” Carrier
v. Salt Lake County, 2004 UT 98, ¶ 30, 104 P.3d 1208.
The legislature's explicit use of the phrase “commenced
or continued” demonstrates its unmistakable intent to
subject a party to liability under the SLAPP Act if
that party either commenced or continued to pursue a
proscribed lawsuit after the effective date of the Act.
Although ADC initially filed its suit against Tobias and
Feld before the passage of the SLAPP Act, it continued its
lawsuit after the Act became effective. Consequently, the
district court erred in holding that Tobias and Feld could
not maintain their counterclaim under the SLAPP Act.


¶ 47 Moreover, because the statute includes harassment,
intimidation, and punishment in its list of proscribed
purposes, a party may be liable for commencing or
continuing a lawsuit even if the suit was not brought
solely to inhibit the targeted individual's exercise of
First Amendment rights. Because Tobias and Feld's
counterclaim alleges that ADC continued the lawsuit
for the purpose of punishing Tobias and Feld for their
opposition to the zoning change, we hold that they have
pled a cognizable claim under section 78–58–105.


¶ 48 We pause to note, however, that if Tobias and Feld are
ultimately successful on their SLAPP Act counterclaim,
the costs, fees, and damages recoverable under section 78–
58–105 will be limited to those incurred after the passage
of the Act. To hold otherwise would result in a retroactive
application of the statute, a prohibited result. See Olsen v.
Samuel McIntyre Inv. Co., 956 P.2d 257, 261 (Utah 1998)
(“A long-standing rule of statutory construction is that we
do not apply retroactively legislative enactments that alter
substantive law or affect vested rights unless the legislature
has clearly expressed that intention.”).


[23]  ¶ 49 In its third argument, ADC asserts that we
should uphold the summary dismissal of the SLAPP
Act counterclaim because ADC's lawsuit against Tobias
and Feld had a substantial basis in fact and law, as
evidenced by the district court's refusal to dismiss the
lawsuit on summary judgment. We are unpersuaded.
Because dismissal of a claim based on either a motion
to dismiss or a motion for summary judgment denies
the nonmoving party of the right to litigate his claim on
the merits, the threshold for surviving such a motion is
relatively low. See Buckner v. Kennard, 2004 UT 78, ¶ 9,
99 P.3d 842 (“Only if it is clear that the claimant is not
entitled to relief under any state of facts that could be
proven to support the claim should a motion to dismiss be
granted.”); Staker v. Ainsworth, 785 P.2d 417, 429 (Utah
1990) (“To successfully oppose a motion for summary
judgment, it is not necessary for the party to prove its
legal theory. Indeed, it only requires one sworn statement
to dispute the claims on the other side of the controversy
and create an issue of fact.” (footnote omitted)). Meeting
this threshold does not equate to a demonstration that the
claims are supported by a substantial basis in fact and law.
Accordingly, Tobias and Feld may properly pursue their
cause of action under section 78–58–105 despite the fact
that ADC's claim against them for intentional interference
with economic relations survived a motion to dismiss and
motions for summary judgment.


[24]  ¶ 50 In its fourth argument, ADC contends it
was entitled to summary judgment on the SLAPP Act
counterclaim because its lawsuit against Tobias and
Feld was directed at activities not materially related to
participation in the process of government. We disagree.
Tobias and Feld have alleged that ADC sued them
because of their vocal *338  opposition to ADC's zoning
application, which was before the City Council. This is
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sufficient to establish the element of participation in the
process of government, and Tobias and Feld accordingly
satisfied the requirements for pleading a cognizable claim
under section 78–58–105.


[25]  [26]  ¶ 51 Finally, ADC claims that any application
of the SLAPP Act to its conduct would violate the
Utah Constitution, including the prohibition against bills
of attainder, the open courts clause, the prohibition
against impairing the obligation of contracts, and the
separation of powers provision. “A bill of attainder is
one which imposes guilt, and inflicts punishment, upon an
identifiable individual or group without judicial process.”
Redwood Gym v. Salt Lake County Comm'n, 624 P.2d
1138, 1147 (Utah 1981). Applying this definition, we
conclude that the SLAPP Act does not constitute an
unlawful bill of attainder because it does not impose
guilt on ADC without judicial process, but instead merely
proscribes “a certain act, and provides civil ... remedies for
a violation thereof.” Id.


¶ 52 As to ADC's remaining constitutional claims, we
decline to address them because ADC has failed to
adequately brief them. See Midvale City Corp. v. Haltom,
2003 UT 26, ¶ 74, 73 P.3d 334 (“For the court to
consider a state constitutional claim, a litigant must at
least define the nature of that protection and provide
some argument as to how legal precedent supports its
position.”). Accordingly, we move to Tobias and Feld's
emotional distress counterclaims.


III. TOBIAS AND FELD'S INFLICTION OF
EMOTIONAL DISTRESS COUNTERCLAIMS


[27]  [28]  ¶ 53 We next consider whether the district
court erred when it granted ADC's motion to dismiss
Tobias and Feld's counterclaims for intentional and
negligent infliction of emotional distress. In reviewing
a district court's decision to grant a motion to dismiss
a counterclaim under rule 12(b)(6) of the Utah Rules
of Civil Procedure, “we accept the factual allegations in
the [counterclaim] as true and consider them, and all
reasonable inferences to be drawn from them, in the light
most favorable to the non-moving party.” Waddoups v.
Amalgamated Sugar Co., 2002 UT 69, ¶ 38, 54 P.3d 1054
(internal quotations omitted). “Because the propriety of
a 12(b)(6) dismissal is a question of law, we give the
[district] court's ruling no deference and review it under


a correctness standard.” St. Benedict's Dev. Co. v. St.
Benedict's Hosp., 811 P.2d 194, 196 (Utah 1991).


¶ 54 In dismissing Tobias and Feld's counterclaims for
both intentional and negligent infliction of emotional
distress, the district court reasoned that none of ADC's
alleged conduct “rose to [the] level” of “extreme or
outrageous or intolerable conduct.” Although the district
court erroneously applied the element of outrageous
conduct to the counterclaim for negligent infliction of
emotional distress, we nevertheless uphold the dismissal of
both claims because Tobias and Feld have failed to plead
facts sufficient to satisfy the elements of either claim.


A. Intentional Infliction of Emotional Distress


[29]  [30]  ¶ 55 To state a claim for intentional infliction
of emotional distress, a party must plead facts indicating
that the defendant


intentionally engaged in some
conduct toward the plaintiff, (a)
with the purpose of inflicting
emotional distress, or, (b) where
any reasonable person would have
known that such would result;
and his actions are of such
a nature as to be considered
outrageous and intolerable in that
they offend against the generally
accepted standards of decency and
morality.


Bennett v. Jones, Waldo, Holbrook & McDonough, 2003
UT 9, ¶ 58, 70 P.3d 17 (internal quotations omitted). A
mere “allegation of improper filing of a lawsuit or the use
of legal process against an individual” does not state a
claim for outrageous or intolerable conduct and, as such,
“is not redressable by a cause of action for intentional
infliction of emotional distress.” Id. at ¶ 66.


[31]  ¶ 56 Tobias and Feld's counterclaim against ADC for
intentional infliction of emotional distress is based solely
on ADC's initiation *339  and continuation of the lawsuit
against them. As stated above, without more, neither the
filing of a lawsuit nor the improper use of the legal process
is sufficient to support a claim for intentional infliction of
emotional distress. Accordingly, Tobias and Feld failed to
state a claim for intentional infliction of emotional distress
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upon which relief can be granted, see Utah R. Civ. P. 12(b)
(6), and the district court properly granted ADC's motion
to dismiss that claim.


B. Negligent Infliction of Emotional Distress


[32]  [33]  ¶ 57 Unlike a claim for intentional infliction
of emotional distress, a claim for negligent infliction of
emotional distress does not require proof of outrageous
conduct. Rather,


[i]f the actor unintentionally causes emotional distress
to another, he is subject to liability to the other for
resulting illness or bodily harm if the actor


(a) should have realized that his conduct involved an
unreasonable risk of causing the distress, otherwise
than by knowledge of the harm or peril of a third
person, and


(b) from facts known to him, should have realized
that the distress, if it were caused, might result in
illness or bodily harm.


Harnicher v. Univ. of Utah Med. Ctr., 962 P.2d 67, 69
(Utah 1998) (quoting Restatement (Second) of Torts § 313
(1965)).


¶ 58 As was the case with their claim for intentional
infliction of emotional distress, Tobias and Feld based
their claim for negligent infliction of emotional distress
on ADC's filing and continuation of the lawsuit against
them. Whether the act of either filing an improper lawsuit
or abusing the legal process is sufficient, without more,
to support a claim for negligent infliction of emotional
distress is an issue of first impression in this court. In
resolving this issue, we first examine the repertoire of
claims available to plaintiffs seeking to remedy abusive
litigation and then assess whether the tort of negligent
infliction should be added to that repertoire.


[34]  ¶ 59 As discussed below, we have previously
recognized narrowly defined causes of action for wrongful
civil proceedings and abuse of process. See Gilbert v. Ince,
1999 UT 65, ¶¶ 17, 19, 981 P.2d 841. We acknowledge,
however, as have other jurisdictions, that these torts
have “the potential to impose an undue ‘chilling effect’
on the ordinary citizen's willingness to ... bring a civil
dispute to court, and, as a consequence, the tort[s] ha[ve]


traditionally been regarded as ... disfavored cause[s] of
action.” Sheldon Appel Co. v. Albert & Oliker, 47 Cal.3d
863, 254 Cal.Rptr. 336, 765 P.2d 498, 501–02 (1989); see
also Dawley v. La Puerta Architectural Antiques, 133 N.M.
389, 62 P.3d 1271, 1275 (Ct.App.2002) (“[T]he tort of
malicious abuse of process must be construed narrowly
to protect the right of access to the courts.”); Butera
v. Boucher, 798 A.2d 340, 354 (R.I.2002) (“[T]his Court
has viewed abuse-of-process actions with disfavor because
they tend to deter the prosecution of crimes and/or to chill
free access to the courts.” (internal quotations omitted));
Schmit v. Klumpyan, 264 Wis.2d 414, 663 N.W.2d 331, 336
(Ct.App.2003) (“Because of its potential chilling effect on
the right of access to the courts, the tort of abuse of process
is disfavored and must be narrowly construed to insure
the individual a fair opportunity to present his or her
claim.”). Accordingly, it is necessary to ensure that “the
elements of the tort[s] [are] carefully circumscribed so that
litigants with potentially valid claims will not be deterred
from bringing their claims to court by the prospect of a
subsequent” abuse of process or wrongful civil proceeding


claim. Sheldon Appel, 254 Cal.Rptr. 336, 765 P.2d at 502. 4


4 ADC may argue that this narrow view of such
torts conflicts with the legislature's policy choice
to render parties liable under the SLAPP Act for
the filing of abusive litigation. See supra ¶ 41. We
see no such conflict because the cause of action
created by the SLAPP Act is narrowly defined and is
limited to those lawsuits filed primarily to harass the
defendant and interfere with public participation in
the governmental process.


¶ 60 It is against this backdrop that we consider whether
to recognize a claim for negligent infliction of emotional
distress *340  based solely upon the filing of an improper
lawsuit. We conclude that it is unnecessary and, in fact,
would be ill-advised. It is unnecessary because a plaintiff
seeking redress for the filing of such a lawsuit can file
a claim for abuse of process or wrongful use of civil
proceedings and receive substantially the same recovery.
It is ill-advised in light of the tension between the public
policy advanced by recognizing such a cause of action
and the contrary policy favoring free access to the courts.
We see no wisdom in increasing the potential number
of torts by which a plaintiff may seek to recover for
the same allegedly improper conduct and are concerned
that recognizing suits for negligent infliction of emotional
distress based solely on the filing of an improper lawsuit
may, in fact, chill the filing of meritorious suits. Cf. Nairon
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v. Land, 242 Ga.App. 259, 529 S.E.2d 390, 392 (2000)
(rejecting the invitation to extend the tort of negligent
infliction of emotional distress to instances of improper
use of the legal process based on a concern that it would
upset the balance between free access to the courts and
the need for a remedy for serious abuse of process);
Fischer v. Maloney, 43 N.Y.2d 553, 402 N.Y.S.2d 991,
373 N.E.2d 1215, 1217 (1978) (“[I]t may be questioned
whether the doctrine of liability for intentional infliction
of extreme emotional distress should be applicable where
the conduct complained of falls well within the ambit of
other traditional tort liability, here malicious prosecution
and abuse of process.”). Finally, we conclude it would be
incongruent to recognize a cause of action for negligent
infliction of emotional distress based solely on the filing
of an improper lawsuit when, as discussed above, we have
declined to recognize a cause of action for intentional
infliction of emotional distress based on the same conduct.


[35]  ¶ 61 In short, we hold that allegations of abusive
litigation, without more, cannot support a claim for
negligent infliction of emotional distress. Because Tobias
and Feld have failed to allege any facts beyond ADC's
use, or abuse, of the legal process, they have failed
to state a cause of action for negligent infliction of
emotional distress. Consequently, we hold that the district
court properly dismissed their counterclaim for negligent
infliction of emotional distress.


IV. TOBIAS AND FELD'S ABUSE
OF PROCESS COUNTERCLAIM


¶ 62 The district court granted ADC's motion for
summary judgment on Tobias and Feld's abuse of process
counterclaim, ruling, in part, that their failure to succeed
on either their motion to dismiss or their motions for
summary judgment was fatal to their claim for abuse
of process. When reviewing a district court's grant of
summary judgment, “we give no deference to the district
court's legal decisions and review them for correctness.”
Fericks v. Lucy Ann Soffe Trust, 2004 UT 85, ¶ 10, 100
P.3d 1200.


[36]  ¶ 63 Confusion surrounding the term “abuse of
process” is not uncommon inasmuch as it is often
“employ[ed] ... as a catch-all description of any private
misuse of judicial resources.” Gilbert v. Ince, 1999 UT


65, ¶ 17, 981 P.2d 841. 5  To resolve this confusion,


we previously outlined the distinctions between a claim
for abuse of process and a claim for wrongful civil
proceedings, declaring that abuse of process “applies to
‘one who uses a legal process ... against another primarily
to accomplish a purpose for which it is not designed.’
” Id. (quoting Restatement (Second) of Torts § 682
(1965) (omission in original)). In contrast, a claim for
wrongful use of civil proceedings “consists in instituting
or maintaining civil proceedings for an improper purpose
and without a justifiable basis.” Id. at ¶ 19.


5 For example, in Amica Mutual Insurance Co. v.
Schettler, 768 P.2d 950, 959 (Utah Ct.App.1989), the
court of appeals held that, to state a claim for abuse of
process, the plaintiff was required to demonstrate that
the prior proceeding brought against him terminated
in his favor. However, under close examination, it
is clear that the court employed the term “abuse of
process” when, in reality, it was discussing a tort for
wrongful civil proceedings. See Gilbert, 1999 UT 65
at ¶¶ 17–19, 981 P.2d 841 (discussing the elements of
abuse of process and wrongful civil proceedings).


[37]  ¶ 64 On the basis of this distinction, we reiterate
today that a party asserting a claim for wrongful use
of civil proceedings must demonstrate that (1) the actor
initiating the prior proceeding acted “ ‘without probable
*341  cause, and primarily for a purpose other than that


of securing the proper adjudication of the claim’ ”; and (2)
“ ‘except when they are ex parte, the [prior] proceedings ...
terminated in favor of the person against whom they
[were] brought.’ ” Id. (quoting Restatement (Second) of
Torts § 674).


[38]  [39]  ¶ 65 In contrast, to establish a claim for
abuse of process, a claimant must demonstrate “ ‘[f]irst,
an ulterior purpose; [and] second, an act in the use of
the process not proper in the regular prosecution of the
proceedings.’ ” Hatch v. Davis, 2004 UT App 378, ¶ 34, 102
P.3d 774 (quoting Kool v. Lee, 43 Utah 394, 134 P. 906,
909 (1913) (further internal quotations omitted)). Unlike
a plaintiff asserting a claim for wrongful civil proceedings,
a plaintiff in an abuse of process claim is not required to
establish that the prior proceeding terminated in his favor
or that the proceeding lacked probable cause. Id.


¶ 66 In this case, the district court dismissed Tobias and
Feld's abuse of process counterclaim at least in part on
the ground that they had yet to prevail in the lawsuit filed
by ADC. In so doing, the district court erred, applying
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the standard for a wrongful civil proceeding claim to the
abuse of process counterclaim. We therefore remand this
issue to the district court to determine whether summary
judgment was appropriate in light of the legal principles
articulated above.


V. PUNITIVE DAMAGES


¶ 67 The last issue we address is whether the district court
erred when it granted ADC's motion to dismiss Tobias
and Feld's counterclaim for punitive damages. As stated
above, “[b]ecause the propriety of a 12(b)(6) dismissal is
a question of law, we give the [district] court's ruling no
deference and review it under a correctness standard.” St.
Benedict's Dev. Co. v. St. Benedict's Hosp., 811 P.2d 194,
196 (Utah 1991).


¶ 68 Section 78–18–1 of the Utah Code provides as
follows:


Except as otherwise provided by
statute, punitive damages may be
awarded only if compensatory or
general damages are awarded and
it is established by clear and
convincing evidence that the acts or
omissions of the tortfeasor are the
result of willful and malicious or
intentionally fraudulent conduct, or
conduct that manifests a knowing
and reckless indifference toward,
and a disregard of, the rights of
others.


Utah Code Ann. § 78–18–1(1)(a) (2002). Because the
SLAPP Act provides only for recovery of attorney fees,
costs, and compensatory damages, Tobias and Feld are
not able to seek punitive damages under that statute.
They may, however, seek punitive damages under section
78–18–1 if they are ultimately successful in bringing and
proving their abuse of process counterclaim. Accordingly,
we remand to the district court the issue of whether
Tobias and Feld may seek punitive damages to be resolved


concurrently with the resolution of their counterclaim for
abuse of process.


CONCLUSION


¶ 69 In conclusion, we hold that the district court
erred in denying Tobias and Feld's motion for summary
judgment on ADC's first and second claims for intentional
interference with economic relations because ADC was
unable to establish facts sufficient to satisfy an essential
element of each claim and Tobias and Feld's actions
in petitioning the City Council fall under the Noerr–
Pennington Doctrine. We affirm the district court's
denial of summary judgment on ADC's third intentional
interference with economic relations claim because ADC
established a genuine issue of disputed material fact.


¶ 70 With respect to Tobias and Feld's counterclaims, we
hold that the district court erred in granting ADC's motion
for summary judgment on Tobias and Feld's SLAPP Act
counterclaim because Tobias and Feld pled a cognizable
claim under section 78–58–105 when they alleged that
ADC continued, after enactment of the SLAPP Act, to
pursue its lawsuit against them in order to punish them
for their opposition to its zoning application. However, we
hold that the district court did not err in granting ADC's
motion to dismiss Tobias and Feld's counterclaims for
intentional and negligent infliction of emotional distress
because they failed to allege an element essential to both
claims. Finally, we *342  remand to the district court
for resolution, in light of this opinion, ADC's motion for
summary judgment on Tobias and Feld's abuse of process
counterclaim and their claim for punitive damages.


¶ 71 Chief Justice DURHAM, Associate Chief Justice
WILKINS, Justice DURRANT, and Justice NEHRING
concur in Justice PARRISH's opinion.


All Citations


116 P.3d 323, 528 Utah Adv. Rep. 3, 2005 UT 36
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289 P.3d 449
Supreme Court of Utah.


Gina M. ARNOLD and Charles S.
Arnold, Plaintiffs and Respondents,


v.
Gary B. White, M.D., Uintah Basin


Medical Center, and David GRIGSBY,
M.D., Defendants and Petitioner.


No. 20100780.
|


Sept. 25, 2012.


Synopsis
Background: Patient brought medical malpractice action
against physician and others, after her colon was
perforated during a colonoscopy, for which she had
numerous procedures performed to repair the perforation.
The Eighth District Court, Duchesne Department, John
R. Anderson, J., entered summary judgment in physician's
favor. Patient appealed. The Court of Appeals, 180
P.3d 188, reversed. On grant of certiorari review, the
Supreme Court, 225 P.3d 192, reversed and remanded. On
remand, the Court of Appeals, 239 P.3d 294, reversed and
remanded.


Holdings: On grant of certiorari review, the Supreme
Court, Durrant, C.J., held that:


[1] doctor was not required to point to a specific procedure
within course of treatment he provided to patient to show
that patient's claim was barred by two-year statute of
limitations, and


[2] fact issues precluded summary judgment on limitations
grounds.


Affirmed and remanded.


Attorneys and Law Firms


*451  Roger P. Christensen, Karra J. Porter, Robert S.
Gurney, for respondents.


Larry R. White, Paul D. Van Komen, Daniel R. Harper,
for petitioner.


On Certiorari to the Utah Court of Appeals


Chief Justice DURRANT, opinion of the Court:


INTRODUCTION


¶ 1 In this case, we consider whether the Utah Health
Care Malpractice Act's two-year statute of limitations is
triggered when a patient merely suspects that she has
received negligent medical treatment. We also consider
what a defendant must demonstrate, in a case where a
plaintiff has alleged a course of negligent treatment, to
show that the claim is barred by the two-year statute of
limitations.


¶ 2 In the summer of 1999, Gina Arnold underwent several
medical procedures performed by Dr. David Grigsby and


Dr. Gary White. 1  Two years and three months after the
treatment ended, Ms. Arnold filed a medical malpractice
claim, alleging that these doctors were negligent in
the course of their treatment. Dr. Grigsby moved for
summary judgment, arguing that Ms. Arnold's claim was
barred by the two-year statute of limitations set forth
in the Utah Health Care Malpractice Act. The district
court granted his motion and dismissed Ms. Arnold's


claim. 2  But the court of appeals reversed, holding that Dr.
Grigsby had failed to show that Ms. Arnold's claim was
barred by the statute of limitations because he had failed
to show that, more than two years before Ms. Arnold
filed her complaint, she “knew or should have known


which procedure ” caused her injuries. 3  We granted Dr.
Grigsby's petition for a writ of certiorari to review the
court of appeals' decision.


1 Although Dr. White remains a defendant in Ms.
Arnold's malpractice action, he is not a party to this
appeal.


2 Arnold v. Grigsby, 2010 UT App 226, ¶ 9, 239 P.3d
294.


3 Id. ¶ 23 (emphasis added).


¶ 3 We conclude that the court of appeals correctly
reversed summary judgment. First, we hold that the court
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of appeals correctly found that, as a matter of law, Dr.
Grigsby failed to show that Ms. Arnold filed her claim
more than two years after she discovered or should have
discovered her legal injury. But second, we hold that
when a plaintiff alleges a course of negligent treatment, a
defendant may show that the claim is barred by the two-
year statute of limitations without identifying the specific
procedure within the course of treatment that caused the
patient's injury. Rather, to prevail, a defendant need only
show that the plaintiff filed her claim more than two
years after she discovered that the course of treatment was
negligent. Thus, although we conclude that the court of
appeals was correct in its decision to remand this case, we
disagree, in part, with its reasoning.


BACKGROUND


¶ 4 On July 22, 1999, Dr. White performed a colonoscopy
on Ms. Arnold. The following day, she experienced
pain in her lower abdomen and sought treatment at the
emergency room at the Uintah Basin Medical Center
(UBMC). Dr. White diagnosed her as having a perforated
colon and admitted her to UBMC, where he treated
her with antibiotics. *452  Over the next few weeks,
Dr. White and Dr. Grigsby performed four laparoscopic
procedures to treat her and to eliminate the infection that


the perforation had caused. 4


4 Dr. White performed the first laparoscopic surgery
on August 3, 1999, with assistance from Dr. Grigsby.
Dr. White performed the second surgery on August
5, 1999. Dr. Grigsby performed the third surgery on
August 11, 1999.


¶ 5 Their efforts were unsuccessful, and Ms. Arnold's
condition worsened. Concerned that his wife's condition
was not improving, Ms. Arnold's husband requested that
she be transferred out of the care of Dr. White and Dr.
Grigsby. Ultimately, on August 16, 1999, Ms. Arnold was
transferred from UBMC to St. Mark's Hospital in Salt
Lake City.


¶ 6 The following month, Ms. Arnold consulted an
attorney because she thought “something had gone
wrong” with her treatment at UBMC and that she might
“have a malpractice action.” And on November 16, 1999,
Ms. Arnold's attorney sent a letter to UBMC requesting
Ms. Arnold's medical records. The letter stated that his
office represented Ms. Arnold “relative to treatment she


received following complications arising from an initial
diagnosis and treatment of her for an intestinal condition”
and that “complications following the initial treatment ...
rendered her totally incapacitated and prohibited her from
maintaining her gainful employment.” The letter also
explained that they were “still in the investigatory stage”


of their representation. 5


5 Although it is unclear when Ms. Arnold's attorney
actually received her medical records, the court of
appeals concluded that the records by themselves
do not indicate that any particular procedure was
performed negligently. Arnold, 2010 UT App 226, ¶
21 & n.6, 239 P.3d 294.


¶ 7 Ms. Arnold ultimately filed her malpractice action
against Dr. White and Dr. Grigsby on December 4, 2001.
In her complaint, she alleged that she was a patient at
UBMC “[c]ommencing on July 23, 1999, and continuing
thereafter,” and that “[t]he procedure and other care”
she received “were performed in a negligent manner,
causing ... severe injuries and damages which have resulted
in permanent disabilities.”


¶ 8 Dr. Grigsby moved for summary judgment, arguing
that Ms. Arnold's claim was barred by the two-year statute
of limitations under the Utah Health Care Malpractice
Act. He argued that Ms. Arnold had discovered her injury
by the time she was transferred to St. Mark's Hospital on
August 16, 1999, which would mean that the statute of
limitations period expired on August 17, 2001—more than
three months before Ms. Arnold filed her complaint. The
district court agreed and granted summary judgment in
favor of Dr. Grigsby. Ms. Arnold appealed.


¶ 9 The court of appeals reversed, noting that “[t]o take
the determination away from the jury, Dr. Grigsby had
the burden of demonstrating as a matter of law that [Ms.
Arnold's] complaint against him was time-barred when it


was filed on December 4, 2001.” 6  And relying on our


decision in Daniels v. Gamma West Brachytherapy, LLC, 7


the court of appeals held that Dr. Grigsby “failed to make
this showing because he has not demonstrated that [Ms.
Arnold] knew or should have known which procedure was
the causal event of [her] injuries more than two years prior


to filing [her] complaint.” 8


6 Id. ¶ 23.
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7 2009 UT 66, 221 P.3d 256.


8 Arnold, 2010 UT App 226, ¶ 23, 239 P.3d 294; see also
Daniels, 2009 UT 66, ¶¶ 1, 30, 221 P.3d 256.


¶ 10 Dr. Grigsby filed a petition for a writ of certiorari with
this court, seeking review of the court of appeals' decision.
We granted his petition to resolve only one issue: whether
the court of appeals erred in reversing the district court's
order dismissing Ms. Arnold's complaint for failure to file
within the period allowed by the statute of limitations.
We have jurisdiction under section 78A–3–102(3)(a) of the
Utah Code.


STANDARD OF REVIEW


[1]  [2]  [3]  ¶ 11 “When reviewing a case on certiorari,


we review the court of appeals' decision for correctness.” 9


Additionally, *453  summary judgment is appropriate
only when “there is no genuine issue as to any material
fact and ... the moving party is entitled to a judgment as a


matter of law.” 10  Thus, in considering whether the court
of appeals properly reversed the district court's grant of
summary judgment, we consider the facts and inferences
therefrom in the light most favorable to the nonmoving


party. 11


9 Massey v. Griffiths, 2007 UT 10, ¶ 8, 152 P.3d 312
(internal quotation marks omitted).


10 UTAH R. CIV. P. 56(c).


11 Massey, 2007 UT 10, ¶ 8, 152 P.3d 312.


ANALYSIS


¶ 12 Because it concluded that disputed issues of material
fact precluded summary judgment, the court of appeals
reversed the district court's grant of summary judgment in


this case. 12  Specifically, the court of appeals concluded
that Dr. Grigsby failed to demonstrate, as a matter of
law, that Ms. Arnold filed her claim more than two
years after she discovered or should have discovered her


legal injury. 13  We agree. But we disagree with the court
of appeals' conclusion that Dr. Grigsby could not have
prevailed on his motion without identifying the specific
procedure within the course of treatment that allegedly
caused Ms. Arnold's injury. Ultimately, although we


disagree, in part, with the court of appeals' reasoning, we
agree that this case should be remanded so that a jury may
resolve the disputed factual issues and determine whether
Ms. Arnold filed her claim more than two years after she
discovered, or should have discovered, her legal injury. We
first discuss the legal standard for determining whether a
defendant has shown that a plaintiff's claim is barred by
the Medical Malpractice Act's statute of limitations. We
then apply this standard to the question of whether Dr.
Grigsby showed that Ms. Arnold's claim was barred.


12 Arnold v. Grigsby, 2010 UT App 226, ¶¶ 23, 25, 239
P.3d 294.


13 Id. ¶ 23.


A. To Show That a Medical Malpractice Claim Is
Barred by the Two–Year Statute of Limitations, a
Defendant Must Show That the Plaintiff Filed Her
Claim More than Two Years After She Discovered,


or Should Have Discovered, Her Legal Injury


[4]  [5]  ¶ 13 Dr. Grigsby argues that Ms. Arnold
discovered her injury more than two years before she
filed her claim, and that as a result, her claim is barred
by the two-year statute of limitations. The Utah Health
Care Malpractice Act provides both a two-year statute
of limitations and a four-year statute of repose for the


filing of medical malpractice actions. 14  Specifically, it
requires that a medical malpractice action “be commenced
within two years after the plaintiff or patient discovers,
or through the use of reasonable diligence should have
discovered the injury, whichever first occurs, but not
to exceed four years after the date of the alleged


act, ... neglect, or occurrence.” 15  Generally, determining
whether and when an injured patient discovered or should
have discovered her legal injury is a fact-intensive question
that requires a jury to consider “whether the actions
taken in response to an injury and the efforts extended to


discover its cause were adequate.” 16


14 See Lee v. Gaufin, 867 P.2d 572, 575–76 (Utah 1993)
(“Statutes of limitations are essentially procedural in
nature and establish a prescribed time within which
an action must be filed after it accrues.... [S]tatutes of
repose abolish a cause of action after a certain period,
even if the action first accrues after the period has
expired.”).
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15 UTAH CODE § 78B–3–404(1). Although this statute
has been renumbered since the underlying facts of this
case occurred, because the relevant language was not
changed, we cite to the current version of the code for
convenience.


16 Daniels v. Gamma West Brachytherapy, LLC, 2009
UT 66, ¶ 31, 221 P.3d 256.


¶ 14 As discussed below, we hold that an injured
patient has not discovered her legal injury when she
merely suspects that her injuries resulted from negligence.
Further, we clarify our holding in Daniels v. Gamma


West Brachytherapy, LLC 17  and explain that a course of
treatment can trigger the two-year statute of limitations,
even if a particular procedure within the course of
treatment *454  has not been identified as causing the
legal injury.


17 2009 UT 66, 221 P.3d 256.


1. The Two–Year Statute of Limitations Is
Not Triggered When a Patient Merely Suspects


That Her Injury Was Caused by Negligence
[6]  ¶ 15 Dr. Grigsby argues that the two-year statute


of limitations was triggered on the date that Ms. Arnold
suspected that the medical complications she suffered were
the result of negligence. We disagree. Under the Utah
Health Care Malpractice Act, a patient has discovered
her injury only when she has discovered her “legal injury
—that is, both the fact of injury and that it resulted


from negligence.” 18  Indeed, “[w]e have long held that
the two-year statute of limitations period commences to
run only when the injured person knew or should have
known of an injury and that the injury was caused by


a negligent act.” 19  This occurs “when a plaintiff first
has actual or constructive knowledge of the relevant facts


forming the basis of the cause of action.” 20  Accordingly,
as discussed in the following paragraphs, without more,
neither (1) the existence of symptoms, (2) a suspicion that
a doctor's negligence caused medical complications, nor
(3) the commencement of an investigation is sufficient to
trigger the statute of limitations.


18 Id. ¶ 1 (emphasis added).


19 Collins v. Wilson, 1999 UT 56, ¶ 19, 984 P.2d 960;
see also Seale v. Gowans, 923 P.2d 1361, 1363 (Utah
1996) (noting that “the two-year limitations period
does not commence to run until the injured person


knew or should have known that he had sustained
an injury and that the injury was caused by negligent
action” (internal quotation marks omitted)); Brower
v. Brown, 744 P.2d 1337, 1338–40 (Utah 1987)
(explaining that a plaintiff has discovered her legal
injury when she knew or should have known both of
her injury and that it resulted from negligence); Foil v.
Ballinger, 601 P.2d 144, 148 (Utah 1979) (“[W]e hold
that the term discovery of ‘injury’ ... means discovery
of injury and the negligence which resulted in the
injury.”).


20 Russell Packard Dev., Inc. v. Carson, 2005 UT 14, ¶
22, 108 P.3d 741 (“Once the triggering event identified
by the statutory discovery rule occurs—i.e., when a
plaintiff first has actual or constructive knowledge of
the relevant facts forming the basis of the cause of
action—the statutory limitations period begins to run
and a plaintiff who desires to file a claim must do so
within the time specified in the statute.”).


[7]  ¶ 16 First, a patient's knowledge that she has suffered
complications from a medical treatment or procedure is
insufficient to trigger the two-year statute of limitations.
Indeed, we have held that the existence of symptoms
alone is not a sufficient basis for a court to charge the
plaintiff with knowledge that the symptoms were the


result of negligence. 21  This is because “there often is a
great disparity in the knowledge of those who provide
health care services and those who receive the services
with respect to expected and unexpected side effects of a
given procedure, as well as the nature, degree, and extent


of expected after effects.” 22  Thus, while a patient “may
be aware of a disability or dysfunction, there may be, to
the untutored understanding of the average layman, no
apparent connection between the treatment provided by a


physician and the injury suffered.” 23  And “[e]ven if there
is, it may be passed off as an unavoidable side effect or a


side effect that will pass with time.” 24


21 Foil, 601 P.2d at 147.


22 Id.


23 Id.


24 Id.


[8]  ¶ 17 Second, a patient's mere suspicion that her doctor
was negligent is insufficient to trigger the two-year statute
of limitations. As we explained in Daniels, “[n]othing in
the statute's language or our interpretation of the statute
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limits the discovery of an injury to merely suspecting


negligence without identifying its source.” 25  Indeed,
virtually all patients who suffer unforeseen complications
resulting from a medical procedure may suspect that their
health care providers did something incorrectly. But we
decline to interpret the Health Care Malpractice Act in
a way that would encourage patients to file a lawsuit
every time a medical procedure results in an unfavorable


outcome. 26


25 Daniels, 2009 UT 66, ¶ 27, 221 P.3d 256.


26 See id. ¶ 30.


*455  [9]  ¶ 18 Although suspicion is insufficient
to trigger the two-year statute of limitations, actual
knowledge of negligence is not required. “A plaintiff need
not have certain knowledge of negligence in order to have
‘discovered’ it. All that is necessary is that the plaintiff
be aware of facts that would lead an ordinary person,
using reasonable diligence, to conclude that a claim for


negligence may exist.” 27  Similarly, we have explained
that a statutory discovery rule, such as the one set forth in
the Utah Health Care Malpractice Act, is triggered “when
a plaintiff first has actual or constructive knowledge of the


relevant facts forming the basis of the cause of action.” 28


27 Jensen v. IHC Hosps., Inc., 2003 UT 51, ¶ 61, 82
P.3d 1076 (alterations omitted) (internal quotation
marks omitted); see also Collins, 1999 UT 56, ¶
19, 984 P.2d 960 (“[D]iscovery of legal injury ...
encompasses both awareness of physical injury and
knowledge that the injury is or may be attributable to
negligence.” (emphasis omitted) (internal quotation
marks omitted)).


28 Russell Packard Dev., Inc., 2005 UT 14, ¶ 22, 108 P.3d
741.


¶ 19 Further, we have noted that “[o]ne of the chief
purposes of the Utah Health Care Malpractice Act was to


prevent the filing of unjustified lawsuits.” 29  Interpreting
the statute to require injured patients to file complaints
against health care providers based on suspicion alone is
inconsistent with the “unarguably sound proposition that


unfounded claims should be strongly discouraged.” 30


Indeed, if mere suspicion were enough to trigger the
two-year statute of limitations under the Act, then the
period for filing a malpractice action could expire well
before an injured patient is able to file a complaint that


complies with rule 11. 31  But as we have already noted,
“when injuries are suffered that have been caused by an
unknown act of negligence ... [,] the law ought not to be
construed to destroy a right of action before a person even


becomes aware of the existence of that right.” 32  Thus,
demonstrating that a plaintiff discovered or should have
discovered her legal injury requires more than showing
that the plaintiff merely suspected that her doctor had
been negligent.


29 Foil, 601 P.2d at 148; see also Daniels, 2009 UT
66, ¶ 30, 221 P.3d 256 (requiring that “a patient
must not only suspect negligence in a medical
treatment, but must also suspect which treatment in
particular implicates negligent care to avoid pursuing
unfounded litigation”).


30 See Foil, 601 P.2d at 148.


31 See UTAH R. CIV. P. 11(b)(3) (requiring that
“the allegations and other factual contentions”
in a complaint “have evidentiary support or, if
specifically so identified, are likely to have evidentiary
support after a reasonable opportunity for further
investigation or discovery”).


32 Foil, 601 P.2d at 147.


[10]  [11]  ¶ 20 Third, we conclude that a plaintiff's
initiation of an investigation to determine whether her
injury was the result of negligence is insufficient to trigger
the statute of limitations. Such an investigation, by its
nature, indicates that the plaintiff has not yet discovered
that her “injury ... resulted from negligence,” and has thus


not yet discovered her legal injury. 33  Indeed, the purpose
of an investigation is typically to uncover facts that might
“lead an ordinary person ... to conclude that a claim


for negligence may exist.” 34  In other words, a plaintiff
cannot be charged with knowledge that her injury resulted
from negligence on the date she begins her investigation
to determine whether her injury resulted from negligence.
Instead, an injured patient who investigates whether her
injury is the result of negligence has discovered her legal
injury only when her investigation reveals “the relevant


facts forming the basis of the cause of action.” 35


33 See Daniels, 2009 UT 66, ¶ 1, 221 P.3d 256.


34 See Jensen, 2003 UT 51, ¶ 61, 82 P.3d 1076 (internal
quotation marks omitted).
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35 Russell Packard, 2005 UT 14, ¶ 22, 108 P.3d 741.


[12]  ¶ 21 Thus, without more, neither symptoms,
suspicion, nor the beginning of an investigation are
sufficient to demonstrate that an injured patient has
discovered that negligence caused her injury, because each
falls short of actual or constructive knowledge *456
that negligence caused the injury. Accordingly, the two-
year statute of limitations is triggered only when the
plaintiff's investigation has revealed “facts that would
lead an ordinary person, using reasonable diligence, to


conclude that a claim for negligence may exist.” 36


36 Jensen, 2003 UT 51, ¶ 61, 82 P.3d 1076 (internal
quotation marks omitted); see also Collins, 1999 UT
56, ¶ 19, 984 P.2d 960 (“[D]iscovery of legal injury ...
encompasses both awareness of physical injury and
knowledge that the injury is or may be attributable to
negligence.” (emphasis omitted) (internal quotation
marks omitted)).


2. A Plaintiff's Discovery That a Course
of Treatment Was Negligent Triggers the
Two–Year Statute of Limitations Under
the Utah Health Care Malpractice Act


¶ 22 The court of appeals held that, to show that Ms.
Arnold's claim was barred by the two-year statute of
limitations, Dr. Grigsby was required to point to “which
treatment in particular was negligent and culminated in


[Ms. Arnold's] legal injury.” 37  On appeal, Dr. Grigsby
argues that, because Ms. Arnold's complaint alleges that
his course of treatment was negligent, he should not
be required to show which specific procedure within


the course of treatment caused her alleged injury. 38  He
contends that such a requirement would impliedly force
him to admit that he was negligent in order to prevail
on his argument that Ms. Arnold's claim is barred by the
statute of limitations. We agree. Under the Utah Health
Care Malpractice Act, the two-year statute of limitations
is triggered only when the injured patient “discovers


which medical event allegedly caused [her] injury.” 39


Consequently, whether the two-year statute of limitations
is triggered depends, in part, upon the type of treatment
that the injured patient received.


37 Arnold, 2010 UT App 226, ¶ 19, 239 P.3d 294 (internal
quotation marks omitted).


38 Reasoning that Dr. Grigsby had the burden of
identifying the event that triggered the statute of
limitations, the court of appeals also concluded that
Dr. Grigsby failed to meet his burden because the
causal event of Ms. Arnold's injuries had not been
identified. Id. ¶ 23. On appeal, Dr. Grigsby argues
that, in alleging a continuous course of negligent
treatment, Ms. Arnold identified the causal event of
her injuries in her initial complaint. But Dr. Grigsby
conflates the identification of a course of treatment
with the identification of a cause of action. We
reject his argument. Nonetheless, as discussed below,
we conclude that Dr. Grigsby was not required to
show a more specific causal event than the course of
treatment Ms. Arnold identified in her complaint.


39 Daniels, 2009 UT 66, ¶ 30, 221 P.3d 256; see also id.
¶ 25 (holding that an injured patient has discovered
her legal injury when she “discovered or should
have discovered which event might have caused [her]
injury”).


¶ 23 A patient who suffers from complications after
undergoing only one medical treatment or procedure has
no trouble identifying the particular treatment that caused


her injury. 40  Indeed, she has discovered the particular
treatment that caused her injury even if she has not


identified the particular doctor who is responsible for it. 41


Thus, once she discovers that her injuries resulted from
negligence, the two-year statute of limitations is triggered.
But a patient who suffers from complications after
undergoing “multiple medical treatments or ... numerous
medical procedures” has not necessarily discovered her
legal injury, even if she knows that her injuries were caused


by negligence. 42  Although this patient is aware that she
is injured and that her injury is the result of negligence,
she has not identified the “causal event” that caused her
injury because she has not yet “sufficiently tied it to *457


its source in a medical procedure.” 43  Thus, the two-year
statute of limitations is not triggered.


40 As we explained in Daniels, when there has been
a single medical event—even if the treatment was
provided by multiple doctors—“a patient who is
injured and suspects negligence may investigate this
suspicion with adequate time to bring a claim based
on the facts of that medical treatment,” and “[i]n such
cases, the patient has discovered [her] legal injury,
including the medical injury and its source.” Id. ¶ 29.
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41 Id. (“[W]hile a patient may not be required to discover
the specific individual responsible for [her] injury,
[she] must discover the causal event before the statute
of limitations begins to run.”). She may add unknown
defendants as the case progresses. Id.


42 Id.


43 Id. ¶¶ 25, 29.


¶ 24 We articulated this rule in Daniels. 44  The plaintiff
in Daniels suffered complications following multiple
radiation treatments from different providers at two


different facilities. 45  In other words, the plaintiff


underwent two different courses of treatment. 46  At issue
was whether the jury should have been instructed that
the two-year statute of limitations was triggered when the
plaintiff first discovered that he might have been treated
negligently at some point during either of the courses
of treatment he underwent, or whether the statute of
limitations was instead triggered only when he discovered
that the “specific treatment” he received from a particular


doctor at a particular facility was negligent. 47  We held
that the statute of limitations was tolled until the plaintiff
discovered which particular procedure was performed


negligently. 48  But we required such specificity in Daniels
only because the defendant had received more than one


course of treatment that could have caused his injury. 49


44 2009 UT 66, 221 P.3d 256.


45 Id. ¶¶ 1, 6–9.


46 See id.


47 Id. ¶ 1.


48 Id. ¶¶ 1, 30.


49 Id. ¶ 29.


[13]  ¶ 25 We take this opportunity to clarify that
a plaintiff's discovery that a course of treatment was
negligent can trigger the two-year statute of limitations.
Accordingly, when a plaintiff alleges that a single course of
treatment was negligent, a defendant can point to the date
that the plaintiff discovered that the course of treatment
was negligent to show that the malpractice action is barred


by the two-year statute of limitations. 50  A defendant need
not show that the plaintiff ever discovered that a particular
procedure within the course of treatment was negligent.


50 Alternatively, a defendant may show that the
plaintiff's claim is barred by the four-year statute of
repose by showing that the plaintiff filed her claim
more than four years after the course of treatment
concluded.


¶ 26 For example, a patient may suffer complications after
receiving several related medical treatments over a period
of time. If she later visits a new doctor who suggests that
the treatments were performed negligently and that the
first doctor's negligence caused the complications, then
the two-year statute of limitations is triggered. Although
the patient might not have discovered the specific date or
dates upon which she received negligent treatment, she has
discovered that negligence occurred at some point during
the course of treatment. Thus, she has “sufficiently tied
[her injury] to its source in a medical procedure,” and


triggered the two-year statute of limitations. 51


51 See id.


[14]  ¶ 27 In this case, although we conclude that the
court of appeals was correct in its reversal of summary
judgment, we hold that it was mistaken in its analysis
on this issue. Specifically, the court of appeals incorrectly
concluded that Dr. Grigsby was required to identify
“which treatment in particular,” within the course of


treatment, caused Ms. Arnold's injury. 52


52 See Arnold, 2010 UT App 226, ¶ 19, 239 P.3d
294 (internal quotation marks omitted); see also id.
¶ 23 (“Dr. Grigsby has failed to [show that Ms.
Arnold's complaint was time-barred] because he has
not demonstrated that [Ms. Arnold] knew or should
have known which procedure was the causal event of
[her] injuries more than two years prior to filing [her]
complaint, as required by Daniels.”).


¶ 28 Ms. Arnold alleged that the series of procedures
Dr. Grigsby performed to treat her perforated colon were


performed negligently. 53  In other words, Ms. Arnold
alleged *458  that a single course of treatment was
negligent. Thus, her complaint identified “which medical
event caused [her] injury,” even though she did not identify
the particular procedure that she alleges was negligent.
In this context, Dr. Grigsby had no burden to show
which particular procedure within the course of treatment
caused Ms. Arnold's alleged injury. Instead, he could have
prevailed by showing that Ms. Arnold filed her claim
more than two years after she discovered, or should have
discovered, that the course of treatment was negligent.



http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2019944692&originatingDoc=Ifc2f5c20074b11e28757b822cf994add&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2019944692&originatingDoc=Ifc2f5c20074b11e28757b822cf994add&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2019944692&originatingDoc=Ifc2f5c20074b11e28757b822cf994add&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2019944692&originatingDoc=Ifc2f5c20074b11e28757b822cf994add&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2019944692&originatingDoc=Ifc2f5c20074b11e28757b822cf994add&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2019944692&originatingDoc=Ifc2f5c20074b11e28757b822cf994add&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2019944692&originatingDoc=Ifc2f5c20074b11e28757b822cf994add&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2019944692&pubNum=4645&originatingDoc=Ifc2f5c20074b11e28757b822cf994add&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2019944692&originatingDoc=Ifc2f5c20074b11e28757b822cf994add&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2019944692&originatingDoc=Ifc2f5c20074b11e28757b822cf994add&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2019944692&originatingDoc=Ifc2f5c20074b11e28757b822cf994add&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2019944692&originatingDoc=Ifc2f5c20074b11e28757b822cf994add&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2019944692&originatingDoc=Ifc2f5c20074b11e28757b822cf994add&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2019944692&originatingDoc=Ifc2f5c20074b11e28757b822cf994add&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2022845477&pubNum=4645&originatingDoc=Ifc2f5c20074b11e28757b822cf994add&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2022845477&pubNum=4645&originatingDoc=Ifc2f5c20074b11e28757b822cf994add&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2022845477&originatingDoc=Ifc2f5c20074b11e28757b822cf994add&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2022845477&originatingDoc=Ifc2f5c20074b11e28757b822cf994add&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2019944692&originatingDoc=Ifc2f5c20074b11e28757b822cf994add&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?entityType=injury&entityId=Ica88599e475411db9765f9243f53508a&originationContext=document&transitionType=DocumentItem&contextData=(sc.Default)&vr=3.0&rs=cblt1.0





Arnold v. Grigsby, 289 P.3d 449 (2012)


718 Utah Adv. Rep. 8, 2012 UT 61


 © 2017 Thomson Reuters. No claim to original U.S. Government Works. 8


Accordingly, because Ms. Arnold alleged that the entire
course of treatment was negligent, the court of appeals was
incorrect in stating that Dr. Grigsby was required to point
to a specific procedure within that course of treatment to
show that Ms. Arnold's claim was barred by the statute of
limitations.


53 The parties dispute whether Ms. Arnold pled a
continuous course of negligent treatment. We note
that although the phrase “continuous course of
negligent treatment” does not appear in Ms. Arnold's
complaint, her factual allegations support a claim of
medical malpractice based on a continuous course
of negligent treatment. Accordingly, we consider her
complaint to allege a continuous course of negligent
treatment. See Collins, 1999 UT 56, ¶ 11 n.9, 984 P.2d
960 (suggesting that whether a plaintiff has alleged
a continuous course of negligent treatment can be
determined from the facts alleged in the complaint).


B. Dr. Grigsby Failed to Show That Ms. Arnold
Filed Her Action More than Two Years After
She Discovered, or Should Have Discovered,
That Her Injuries Resulted from Negligence


[15]  ¶ 29 Having discussed the legal principles at issue in
this case, we turn to the question of whether Dr. Grigsby
demonstrated that Ms. Arnold's claim was barred by
the two-year statute of limitations. Ms. Arnold alleged
in her complaint that she received negligent medical
treatment beginning July 22, 1999 “and continuing
thereafter.” Specifically, during her time at UBMC, Ms.
Arnold underwent four procedures, the last of which Dr.
Grigsby performed on August 11, 1999. She was then
transferred out of Dr. Grigsby's care on August 16, 1999.
It is therefore undisputed that any negligent treatment
occurred, if at all, no later than August 16, 1999. Ms.
Arnold ultimately filed her complaint on December 3,
2001, approximately two years and three months after the
treatment ended. She was therefore safely within the Act's
four-year statute of repose when she filed her complaint.


¶ 30 Thus, for Dr. Grigsby to prevail on his argument
that Ms. Arnold's claim was barred, he must show that
her claim is barred by the two-year statute of limitations.
And to prevail on summary judgment, he must show that
there is no genuine issue of material fact as to whether
Ms. Arnold had discovered or should have discovered


her legal injury before December 3, 1999. 54  We agree


with the court of appeals that he failed to make this
showing. Because he has not demonstrated that Ms.
Arnold discovered or should have discovered, before
December 3, 1999, that her medical complications resulted
from negligence, Dr. Grigsby has not shown that Ms.
Arnold discovered her legal injury before that date.


54 See UTAH CODE § 78B–3–404(1); UTAH R. CIV.
P. 56(c).


¶ 31 As we have explained in this opinion, the two-year
statute of limitations is triggered only when the plaintiff's
investigation has revealed, or should have revealed, both
the fact of injury and that the injury resulted from
negligence. But in attempting to demonstrate that Ms.
Arnold's claim was barred by the two-year statute of
limitations, Dr. Grigsby points only to the following facts.
First, on August 16, 1999, after Dr. Grigsby's efforts
to treat Ms. Arnold's infection had failed, Ms. Arnold's
husband expressed concern that she was not improving
and requested that she be transferred to another hospital.
Second, Ms. Arnold stated that in September of 1999,
she consulted with an attorney because she “knew that
something had happened that shouldn't have happened.”
And third, in a November 16, 1999 letter, Ms. Arnold's
attorney stated that he represented Ms. Arnold regarding
“treatment she received following complications arising
from an initial diagnosis and treatment of her for an
intestinal condition.”


¶ 32 From these facts, Dr. Grigsby has shown, at most,
that Ms. Arnold suspected that her injury may have
been caused by negligence. But indications that Ms.
Arnold suspected that her health problems were caused
by negligence are not sufficient to demonstrate that
her claim is barred by the *459  two-year statute of


limitations. 55  Instead, to demonstrate that Ms. Arnold's
claim is barred by the two-year statute of limitations,
Dr. Grigsby was required to establish that Ms. Arnold
discovered, or that she should have discovered, that her
medical complications were caused by negligence more
than two years before she filed her claim. Accordingly,
we agree with the court of appeals that this case should
be remanded so that a jury can determine whether Ms.
Arnold filed her claim more than two years after she
discovered, or should have discovered, her legal injury.


55 See supra ¶¶ 17–19.
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CONCLUSION


¶ 33 The court of appeals correctly held that Dr. Grigsby
failed to show, as a matter of law, that Ms. Arnold filed
her claim more than two years after she discovered her
legal injury. We note, however, that to prevail on his
claim that the two-year statute of limitations had elapsed,
Dr. Grigsby was not required to be more specific in his
identification of the particular treatment that allegedly
caused Ms. Arnold's legal injury than she was in her
initial complaint. We hold that when a plaintiff claims
that a course of treatment was negligent, a defendant can
show that the claim is barred by the two-year statute of
limitations by demonstrating that more than two years
elapsed between the date the plaintiff discovered or should
have discovered that the course of treatment was negligent


and the date she filed her claim. Dr. Grigsby failed to
make this showing. Accordingly, we agree that material
issues of fact in this case render the district court's grant
of summary judgment inappropriate. We affirm the court
of appeals' reversal of summary judgment in favor of Dr.
Grigsby and we remand for the jury to determine whether
Ms. Arnold filed her claim more than two years after she
discovered or should have discovered her legal injury.


Chief Justice DURRANT authored the opinion of the
Court, in which Associate Chief Justice NEHRING,
Justice DURHAM, Justice PARRISH, and Justice LEE
joined.


All Citations


289 P.3d 449, 718 Utah Adv. Rep. 8, 2012 UT 61
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128 P.3d 1187
Supreme Court of Utah.


BEAVER COUNTY, Box Elder County, Cache
County, Carbon County, Daggett County, Davis


County, Duchesne County, Emery County,
Garfield County, Grand County, Iron County,
Juab County, Kane County, Millard County,


Morgan County, Piute County, Rich County, Salt
Lake County, San Juan County, Sanpete County,
Sevier County, Summit County, Tooele County,
Uintah County, Utah County, Wasatch County,


Washington County, and Weber County, Petitioners,
v.


PROPERTY TAX DIVISION OF the UTAH STATE
TAX COMMISSION, and PacifiCorp, Respondents.


Nos. 20040236, 20040241.
|


Jan. 24, 2006.


Synopsis
Background: Taxpayer sought review of State Tax
Commission's determination that it could equitably toll
the statutory period on issuing escaped property taxes to
allow its Property Tax Division to issue an assessment for
such taxes after the statutory period for such issuances had
expired, and counties intervened.


Holdings: The Supreme Court, Wilkins, Associate C.J.,
held that:


[1] “discovery” occurred, for purposes of lookback
statute, when revaluation of property showed that it had
escaped taxation through under-assessment and Division
issued a new assessment;


[2] equitable principles did not apply to toll lookback
statute, and thus untimely assessment was void;


[3] lookback statute performed the same function as a
statute of limitations and would be treated accordingly;


[4] nothing in Young v. United States precluded State
from developing its own variation of the equitable tolling


doctrine in accordance with its own separate statutory
scheme; and


[5] Division's authority to issue assessment, as well as any
third-party claim to the revenue, was extinguished when
the lookback period expired.


Durham, C.J., concurred in result and filed opinion.


Attorneys and Law Firms


*1189  Bill Thomas Peters, David W. Scofield, Salt Lake
City, for petitioners.


Mark L. Shurtleff, Att'y Gen., John C. McCarrey, Asst.
Att'y Gen., Salt Lake City, for respondent Utah State Tax
Commission.


David J. Crapo, Salt Lake City, for respondent
PacifiCorp.


Opinion


WILKINS, Associate Chief Justice:


¶ 1 This case is a cross-petition for a writ of review of the
Utah State Tax Commission's determination that it could
equitably toll the statutory period on issuing escaped
property taxes to allow its Property Tax Division to issue
an assessment for such taxes against PacifiCorp, a utility
company, after the statutory period for such issuances had
expired; that the Utah State Tax Division's assessment
of unpaid taxes was incorrect and PacifiCorp actually
owed nothing; and that PacifiCorp was time-barred from
receiving a tax refund for over-paid taxes.


¶ 2 Twenty-eight Utah counties, as intervenors to the
action, seek review of the Commission's second ruling.
PacifiCorp seeks review of the first and third. We reverse
the Commission's determination that the limitations
period could be equitably tolled to preserve the issuance
of a tax assessment. We accordingly vacate the Division's
assessment of the escaped property tax for tax year
1997 because it was issued after the statutory period
had expired. Since the determination of whether the
limitations period could be equitably tolled is dispositive
to this case, and we find that it could not, we dismiss the
remaining issues as moot and do not address them.
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BACKGROUND


¶ 3 PacifiCorp is a utility company that holds property
in the State of Utah. The *1190  Property Tax Division
(the “Division”) of the Utah State Tax Commission (the
“Commission”) is charged under Utah Code section 59–
2–201 (2004) with the responsibility of centrally assessing
PacifiCorp's state property tax liability.


¶ 4 On May 1, 1997, the Division issued a notice of
assessment of PacifiCorp's 1997 total taxable property
in the amount of $2,674,851,530. On May 30, 1997,
PacifiCorp appealed the Division's tax assessment for that
year by filing a Petition for Redetermination of the 1997
Original Assessment. Twenty-eight Utah counties (the
“Counties”) that benefit from the tax revenue also filed
a Petition for Redetermination of the 1997 assessment.
Both PacifiCorp and the Counties subsequently withdrew
their petitions without comment, and the Commission
accordingly dismissed their respective appeals. PacifiCorp
then paid the tax amount indicated in the Original
Assessment without protest.


¶ 5 During a deposition in July of 2000 on a 1999
tax assessment dispute, PacifiCorp, the Counties, and
the Division discovered that PacifiCorp had erroneously
overstated the amounts of its Deferred Income Tax
(“DIT”) and Investment Tax Credit (“IT”) deductions in


its annual report for 1997, 1998, and 1999. 1  The Division
had relied on the schedule, including the erroneous
DIT and IT figures, that PacifiCorp had provided in
its annual report to determine the cost approach value
in the Division's Original Assessment. The reporting
errors could have potentially undervalued the property
to the extent that some portion of the property could be
considered to have escaped taxation altogether, in which
case an escaped property tax assessment should then be
issued against PacifiCorp.


1 There was no allegation of fraud on the part of
PacifiCorp in the misreporting. All parties concede
that the mistakes were made in good faith, and that
PacifiCorp learned of the mistakes at the same time
as the Division and the Counties.


¶ 6 An “escaped property” is any property that is subject
to taxation and is


(i) inadvertently omitted from the tax rolls, assigned to
the incorrect parcel, or assessed to the wrong taxpayer
by the assessing authority;


(ii) undervalued or omitted from the tax rolls because of
the failure of the taxpayer to comply with the reporting
requirements of this chapter; or


(iii) undervalued because of errors made by the
assessing authority based upon incomplete or erroneous
information furnished by the taxpayer.


Utah Code Ann. § 59–2–102(11)(a) (2004). On the other
hand, property that is undervalued because the assessing
authority used a different valuation methodology or
applied the same methodology in a different manner is
not an escaped property. Utah Code Ann. § 59–2–102(11)
(b). If the assessing authority determines that a property
qualifies as an escaped property, that authority can then
issue an assessment of the escaped taxes. Id. § 59–2–217(1).


¶ 7 The 1999 valuation proceeded to a formal hearing, and
the Commission issued its final order for that valuation
in April of 2001. The Commission found that, despite
the misreporting of the DIT and IT deductions in the
1999 Annual Property Tax Report, the property itself had
not been undervalued nor, therefore, undertaxed. Thus,
there was neither escaped property nor associated tax to
be assessed. Instead, the Commission actually reduced
the value of the property for that tax year from that
determined in the Division's Original Assessment.


¶ 8 Despite the Commission's ruling that the overstated
deductions did not undervalue the property and the
company's tax liability for 1999, the Counties urged the
Division to issue an escaped property tax for tax year 1997
under the theory that the misstatements did undervalue
the 1997 Original Assessment of the property. After the
Division failed to take action, the Counties filed a request
with the Commission in July of 2001 to order the Division
to issue an escaped property tax assessment against
PacifiCorp for tax year 1997. Though the Commission
ultimately determined in April of 2002 that the Counties
lacked standing to compel the agency action it requested,
the Commission itself nonetheless ordered the Division to
“investigate the [Counties'] allegation of escaped *1191
property and issue an escaped property tax assessment,
which may be a $0 assessment or some other number based
on the investigation.”
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¶ 9 On May 1, 2002, the Counties sought a writ of review
in this court of the Commission's ruling that they lacked
standing to initiate the agency action. Beaver County
v. Property Tax Div. ex rel. PacifiCorp, No. 20020346
(Utah May 1, 2002). On May 24, PacifiCorp moved to
intervene in the Counties' appeal, and we granted the
company's motion on July 15. On August 23, PacifiCorp
filed a suggestion of mootness with us, arguing that
the Commission's directive granted the very relief the
Counties were now seeking from the state court.


¶ 10 On August 29, while the Counties' appeal was still
pending, the Division issued the escaped property tax
assessment against PacifiCorp for tax year 1997. The
Commission, on September 5, then filed a response to
PacifiCorp's suggestion of mootness, agreeing that the
Counties' appeal was moot. Beaver County, No. 20020346.
On November 18, we dismissed the Counties' appeal for
mootness.


¶ 11 On September 25, before we had dismissed
the Counties' case, PacifiCorp filed a petition for
redetermination to challenge the Escaped Property
Assessment the Division had issued against it in August.
One of the arguments PacifiCorp made in support of
its challenge was that the five-year statute of limitations
contained in Utah Code section 59–2–217 barred the
Division from trying to collect any escaped property tax
for 1997.


¶ 12 The Commission ultimately concluded that, although
the limitations period had run, principles of equity
required that the period be equitably tolled to avoid
prejudice to the Counties. The Commission went on to
rule on the merits of the case, holding that the property
had not been undervalued for tax year 1997 and that
therefore no escaped property or associated tax was owed.
Rather, the Commission found that the property had been
overvalued and, had PacifiCorp petitioned for review of
the valuation back in 1997, the company would have been
entitled to a refund at that time. Because the company
failed to exercise any of its rights to protest the assessment
in the appropriate time period, however, it was no longer
entitled to a refund on the overpaid tax.


¶ 13 The Counties and PacifiCorp both challenge certain
rulings of the Commission. The Counties seek review of
the Commission's determination that the property was


not undervalued. PacifiCorp, on the other hand, asks us
to reverse the Commission's determination that it could
equitably toll the time period during which the Division
must assess escaped property taxes and thereby preserve
the untimely tax assessment against PacifiCorp. A finding
that the limitations period could not be tolled would
render the Division's tax assessment void and would
dispose of the case in its entirety. In the event that we
deny PacifiCorp's first request, PacifiCorp asks us to
uphold the ruling that it owes no further tax dollars for
1997 and to overrule the Commission's determination
that the company is no longer entitled to a refund. The
Commission seeks to be affirmed on all its holdings.


¶ 14 We have jurisdiction pursuant to Utah Code sections
63–46b–14(1) (2004) and 78–2–2(3)(e)(ii) (2002).


ANALYSIS


¶ 15 The issue dispositive to this case is whether the
Commission erred in equitably tolling the lookback period
on the 1997 Escaped Property Assessment. If equitable
tolling was improper in this case, the escaped property
tax assessment was untimely, and therefore void, and all
further issues arising out of the assessment would thus be
moot. We conclude that principles of equity do not apply
to toll the limitations period in this case and vacate the tax
assessment as untimely. Accordingly, we do not reach the
other two issues raised and dismiss them as moot.


[1]  ¶ 16 The application of a limitations period presents
a question of law that we review for correctness, giving
no deference to the Commission's determination. Exxon–
Mobil Corp. v. Utah State Tax Comm'n, 2003 UT 53, ¶ 10,
86 P.3d 706; see also Utah Code Ann. §§ 59–1–610(1)(b),
59–2–217 (2004).


*1192  [2]  ¶ 17 As a preliminary matter, we take the
opportunity to clarify that this limitations period is not
technically a statute of limitations, but rather a lookback
statute. This clarification alters neither the analysis nor the
outcome of this case, as all parties to this action agree that
there is a limited time during which an assessing authority
may reassess taxes for previous tax years based upon a
theory of escaped property. We clarify the point merely
for the sake of correctness.
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[3]  ¶ 18 We have explained that “a statute of limitations
requires a lawsuit to be filed within a specified period of
time after a legal right has been violated.” Raithaus v. Saab
Scandia of Am. Inc., 784 P.2d 1158, 1161 (Utah 1989). A
lookback statute, on the other hand, “prescribes a period
within which certain rights ... must be enforced” or lost.
Young v. United States, 535 U.S. 43, 47, 122 S.Ct. 1036,
152 L.Ed.2d 79 (2002).


[4]  ¶ 19 Here, the Division was not given a deadline
within which it must file a lawsuit against a taxpaying
entity; rather, it was given a time frame during which
it must enforce its right to assess escaped property or
lose that right forever. Whether we call it a statute of
limitations or a lookback statute, the result in this case is
the same, as principles of equity apply to both. Id. (“The
three year lookback period is a limitations period subject
to traditional principles of equitable tolling.”). Thus, we
turn to the governing statute, which reads:


Any escaped property may be
assessed by the original assessing
authority at any time as far back
as five years prior to the time
of discovery, in which case the
assessing authority shall enter the
assessments on the tax rolls and
follow the procedures established
under Part 13 of this chapter.


Utah Code Ann. § 59–2–217(1) (2004).


[5]  ¶ 20 The Commission determined that “discovery”
has occurred “when a revaluation of the property shows
that it has escaped taxation through under-assessment
and the assessing authority issues a new assessment.”
The Commission concluded that it is not enough for the
Division to simply realize that it has been provided with
incomplete information, since errors in reporting do not
always mean that a property has escaped assessment.


[6]  ¶ 21 We do not reverse the Commission's
interpretation of the lookback period. The reason
for our holding on this point is simply that the
Commission's interpretation conforms to the mandate
that tax provisions be construed in favor of the taxpayer,
whereas the Counties' proposed interpretation is highly
unfavorable. See Indus. Commc'ns, Inc., v. Utah State Tax
Comm'n, 2000 UT 78, ¶ 17, 12 P.3d 87 (noting the general
rule that “tax statutes ... are to be construed liberally in


favor of the taxpayer”); accord Bd. of Equalization v. Utah
State Tax Comm'n, 944 P.2d 370, 373–74 (Utah 1997)
(same).


¶ 22 Under the Counties' reading of the statute,
“discovery” occurs only when the Division “first learned
that there [is] incomplete or erroneous information
supplied [by the taxpayer] on its annual property tax
returns.” In this case, the Counties argue, the Division
“discovered” the escaped property on July 18, 2000, when
it learned that there were reporting errors that may have
led to an undervaluation, rather than two years later
when it actually determined that the errors did lead to
an undervaluation and issued an assessment against the
company.


¶ 23 This interpretation provides the Division
with substantially more flexibility in issuing escaped
property assessments against taxpayers than would the
Commission's reading of the statute. The Counties argue
that the statute “provide[s] a five-year lookback period
from the point of discovery, and the assessment for that
five-year period could be made ‘at any time.’ ” Essentially,
then, according to the Counties, the Division need only
discover the existence of reporting errors, which may or
may not have led to an undervaluation, within five years
of the original undervaluation. The Division then has
unlimited time thereafter to actually issue an assessment
for the undervalued property. Such an interpretation, as a
substantive matter, is wholly contrary to the principle that
we must construe tax provisions in favor of the taxpayer,
and we therefore reject it.


*1193  [7]  ¶ 24 Thus, we adopt the Commission's
interpretation of the statute and turn to the primary issue
for disposition: whether the Commission acted properly
in tolling the limitations period. Here, the Division
did not issue an escaped property assessment against
PacifiCorp for tax year 1997 until August 29, 2002.
Under the Commission's interpretation of the statute, the
Division failed by five months to discover the escaped
property within the five-year time frame provided. The
Commission conceded that had the suit been between
PacifiCorp and the Division alone, it would have found
the assessment itself to be untimely and the entire case
moot. The Commission decided, however, to equitably
toll the limitations period in the interests of the intervening
Counties. The Commission reasoned that it would be
unfair to subject the Counties—which had put forth every
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effort toward the timely issuance of the escaped property
assessments—to the consequences of the Division's inertia
in doing so.


¶ 25 In ruling that equitable principles applied in
this case to toll the lookback statute, the Commission
acknowledged that it knew of no cases “where ‘equitable
tolling’ or ‘exceptional circumstances' were applied
in circumstances similar to the facts at hand.” The
Commission was referring to the fact that no Utah court
had ever granted a petition for equitable tolling when the
party against whom the limitations period applied was
aware of the facts underlying the claim before the period
expired, as the Division indisputably was in this case. See,
e.g., Estes v. Tibbs, 1999 UT 52, ¶ 7 n. 4, 979 P.2d 823
(noting that Utah courts have typically required an initial
showing that the appellant did not know nor could have
known of the existence of a cause of action before they will
consider whether to equitably toll the limitations period).


¶ 26 The Commission decided, however, that weighing
the prejudice to the plaintiffs in not allowing the claim to
proceed against the hardship to the defendants in having
to defend against a stale claim yielded the result that
the limitations period should be equitably tolled. The
Commission reasoned that the Counties had done all
within their power to urge the Division to issue a timely
assessment, and the prejudice to them for the Division's
failure to do so was “great,” since the funds that could
be secured through the action would have gone in some
measure to the Counties.


¶ 27 The Commission reasoned that the company, on the
other hand, would experience no additional hardship in
defending the claim due to the additional five months since
it knew that the Counties were requesting agency action
well before the statutory time frame had expired, and that
the issue of whether the Counties had the right to force the
agency action it sought was pending before us.


¶ 28 We hold that the Commission acted improperly in
equitably tolling the limitations period here because the
circumstances of the case do not meet Utah's standards for
applying the tolling doctrine. Not only were the Counties
unable to show that the Division was prevented from
issuing a timely assessment due to an excusable delay in
discovering the underlying claim, but they were likewise
unable to demonstrate that applying the limitations period
would be irrational or unjust.


¶ 29 No Utah court has ever found occasion to equitably
toll a limitations period when there has not first been
a demonstration that the party seeking the tolling could
invoke the discovery rule due to an excusable delay in
discovering the underlying claim before the limitations
period expired. Estes, 1999 UT 52, ¶ 7, 979 P.2d 823
(noting that “[e]very case in which we have addressed a
‘special circumstances exception’ has dealt with tolling a
statute of limitations through application of the discovery
rule”). This is not to say that no party may ever qualify
for equitable relief in the absence of such a delay in
discovering the claim, but rather to illustrate the high bar
this court has required those seeking such extraordinary
relief to hurdle.


[8]  ¶ 30 The discovery rule operates to “ ‘toll the period
of limitations until the discovery of facts forming the basis
for the cause of action,’ ” Snow v. Rudd, 2000 UT 20, ¶ 10,
998 P.2d 262 (internal quotation marks omitted), where
the party can make *1194  “an initial showing ... that [he]
did not know of and could not reasonably have known of
the existence of the cause of action in time to file a claim
within the limitation period.” Warren v. Provo City Corp.,
838 P.2d 1125, 1129 (Utah 1992). Indeed, we have noted
that in Utah “the principle of equitable tolling ... has been
developed almost exclusively through application of the
discovery rule.” Grynberg v. Questar Pipeline Co., 2003
UT 8, ¶ 65, 70 P.3d 1; see, e.g., Snow, 2000 UT 20, 998 P.2d
262; Estes, 1999 UT 52, 979 P.2d 823; Burkholz v. Joyce,
972 P.2d 1235 (Utah 1998); Williams v. Howard, 970 P.2d
1282 (Utah 1998); Walker Drug Co. v. LaSal Oil Co., 902
P.2d 1229 (Utah 1995); Sevy v. Security Title Co., 902 P.2d
629 (Utah 1995); Warren, 838 P.2d 1125.


¶ 31 Discovery of the underlying claim against PacifiCorp
is simply not at issue here. The Counties had been
attempting to force the Division to issue the escaped
property assessment against the company over an
extended time well within the limitations period. There
is no dispute that the Division was aware of the facts
underlying the tax claim against PacifiCorp two years
before the lookback period expired. The Counties cannot
argue that the Division's failure to assert its right to
issue the assessment arose from an excusable defect of
knowledge of the underlying claim. Thus, the only avenue
for invoking equitable tolling that Utah courts have ever
trod—i.e., by way of the discovery rule—is foreclosed to
the Counties. Furthermore, the circumstances of this case
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are simply not sufficiently egregious to require tolling of
the limitations period that bars action by the Division.


[9]  ¶ 32 We have counseled that “[c]ourts should be
cautious in tolling a statute of limitations; liberal tolling
could potentially cause greater hardships than it would
ultimately relieve.” Estes, 1999 UT 52, ¶ 7, 979 P.2d 823.
The doctrine of equitable tolling should not be used simply
to rescue litigants who have inexcusably and unreasonably
slept on their rights, but rather to prevent the expiration of
claims to litigants who, through no fault of their own, have
been unable to assert their rights within the limitations
period. We have yet to hear a case in which a litigant was
aware of his or her claims within the statutory time frame
and nonetheless merited equitable tolling. We do not find
such a party in the case before us.


¶ 33 In the only other case we have heard in which a
party seeking equitable tolling admitted to having known
of his claim within the limitations period, we held that the
circumstances of the case were not sufficiently egregious
to merit the extraordinary relief equitable tolling provides.
Estes, 1999 UT 52, ¶ 7, 979 P.2d 823. There, Estes
was imprisoned during the limitations period and lacked
access to a lawyer and a law library. He claimed that his
status was so exceptional and debilitating to asserting his
claims in a timely way that the court should equitably toll
the limitations period on his claims for the duration of
his imprisonment. We disagreed, pointing out that he was
able to file three pro se petitions from prison and could not
reasonably explain why he would be unable to likewise file
the actions foreclosed by the statute of limitations.


¶ 34 In this case, extraordinary circumstances simply do
not exist to merit the extraordinary relief requested. The
Counties' argument supporting the equitable tolling of
the limitations period is simply that they would suffer
the consequences of the Division's failure to timely file.
While regrettable, such prejudice to the Counties does
not constitute an irrational or unjust application of the
limitations period.


¶ 35 The United States Supreme Court's analysis in Young
does not dictate a distinct analysis. In Young, the Court
carefully explained that, though the federal bankruptcy
provision at issue was a lookback statute rather than
a statute of limitations, the statute was nonetheless a
limitations period, should be analyzed as such, and was
subject to principles of equitable tolling. Id. at 50, 122


S.Ct. 1036. The Court went on to apply the equitable
tolling doctrine as it exists at the federal level.


[10]  [11]  [12]  ¶ 36 We have come to the same conclusion
with regard to the lookback provision at issue here:
though technically a lookback statute, it performs the
same function as a statute of limitations and should
be *1195  treated accordingly, meriting the application
of our equitable tolling doctrine. Nothing in Young,
however, precludes states from developing their own
variations of the equitable tolling doctrine in accordance
with their own separate statutory schemes. Where a
statute already exists to toll a limitations period, there is
no need to invoke equitable principles to achieve the same
end.


[13]  ¶ 37 Utah has developed an extensive statutory
scheme addressing the limitations of actions that renders
statutory disability from protecting a claim irrelevant
under our equitable tolling doctrine. See Utah Code Ann.
§§ 78–12–1 to 78–12–48 (2002). Under section 78–12–41,
“[w]hen the commencement of a cause of action is stayed
by injunction or a statutory prohibition the time of the
continuance of the injunction or prohibition is not part
of the time limited for the commencement of the action.”
Utah Code Ann. § 78–12–41. Thus, under Utah law, where
a party is statutorily prevented from preserving its claim
for a period of time, the limitations period on the party's
claim is statutorily tolled for the duration of the stay.
Principles of equitable tolling need not be invoked to
effectuate the relief.


¶ 38 The federal bankruptcy provisions at issue in Young
created a situation in which the IRS was statutorily
prohibited from proceeding with its claims against the
Youngs during the pendency of their Chapter 13 petition.
Young, 535 U.S. at 50, 122 S.Ct. 1036. Because there was
no provision in the bankruptcy code to toll the limitations
period on claims that were statutorily stayed, the Court
essentially utilized equitable principles to do so.


¶ 39 The Court's action closed a legal exception that would
otherwise have allowed taxpayers to avoid paying a tax
debt by filing for bankruptcy relief under one chapter
of the bankruptcy code, thereby statutorily preventing
the IRS from taking steps to protect its claim, and then
waiting until the statutory period had expired on the IRS's
claim before dismissing their petition. The Court refused
to allow this result, holding that the lookback period in the
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bankruptcy code was equitably tolled during the pendency
of the prior bankruptcy petition because “the IRS was
disabled from protecting its claim” during that period. Id.
The Court found it unnecessary to determine whether the
taxpayer had filed back-to-back bankruptcy petitions in a
bad faith attempt to run down the limitations period or
simply in a good faith use of bankruptcy laws. Id. The only
salient point was that the IRS was disabled from pursuing
its claim.


¶ 40 Because the federal bankruptcy code contains
different provisions from Utah's statutory scheme
addressing the limitations of actions, and does not have a
provision tolling limitations periods during a statutorily-
induced stay on a party's ability to protect his claim, the
Court necessarily invoked equitable principles to remedy
the problem. Here, on the other hand, the Division
was not statutorily prohibited from pursuing its claim
against PacifiCorp. It simply failed to act. And had the
Division been statutorily prohibited from acting, Utah
Code section 78–12–41 would serve to toll the limitations
period until such time as the Division was statutorily
permitted to pursue its claims.


¶ 41 Further, it is important to note that the Court
in Young did not rule, as the concurrence argues, that
“equitable tolling should not apply to the detriment of
the taxpayer unless the taxpayer itself was responsible for
causing the lookback period to expire” on the unpursued
claim. Rather, it simply held that, where the IRS was
statutorily disabled from protecting its claim during the
lookback period, that period was tolled until such time
as the IRS was legally permitted to pursue its claim.
Young, 535 U.S. at 50–51, 122 S.Ct. 1036 (“[T]he IRS was
disabled from protecting its claim during the pendency
of the Chapter 13 petition, and this period of disability
tolled the three-year lookback period when the Youngs
filed their Chapter 7 petition.”).


¶ 42 Thus, whether equitable tolling would be granted
turned on whether the IRS was disabled from pursuing
its claim, not on whether it was the taxpayer who bore
the fault for any such disability. Because Utah already
has a statute in place that tolls limitations periods where
a party is disabled by injunction or statutory prohibition
from protecting *1196  its claims, there is no reason to
depart from the doctrine of equitable tolling that we have
already developed and applied repeatedly to address such
a circumstance.


[14]  ¶ 43 Under our traditional principles of equitable
tolling, the party seeking equitable tolling must first
show that he was indeed disabled, usually through a
defect of knowledge for which he could not be held
responsible, from protecting his claim. We have never
granted equitable tolling where a party has been unable
to make such a showing. The fact that the Supreme
Court was presented with a situation in which it was not
imperfect knowledge, but rather a statutory prohibition,
that prevented the IRS from pursuing its claims, and that
there was no provision in the bankruptcy code analogous
to Utah's statutory scheme that tolled limitations periods
during periods of statutory stays on IRS action, does not
cause us to modify our approach under our equitable
tolling doctrine.


¶ 44 We have not said that a party may never obtain
equitable relief from the expiration of a limitations period
without first invoking the discovery rule. We may find
occasion to grant equitable tolling when extraordinary
circumstances warrant such relief. However, we simply
see no need to depart from our traditional analysis under
the facts of this case. In conformity with Young, we hold
that the lookback period is a limitations period and is
subject to principles of equitable tolling, just as a statute
of limitations would be.


¶ 45 We have further concluded that the Division was in no
way disabled from pursuing any claim against PacifiCorp,
either through defect of knowledge, in which case the
Division might have obtained equitable relief, or statutory
prohibition, in which case the time period would have been
statutorily tolled under Utah Code section 78–12–41. The
Counties ask us to grant equitable tolling to the Division
despite the fact that the Division unquestionably does not
qualify for such relief. It is undisputed in this case that
the Division was disabled neither by defect of knowledge
nor statutory prohibition from protecting its claims. The
Division had sufficient knowledge of the facts underlying
this cause of action well before the limitations period on
issuing an assessment for 1997 had run. The reporting
errors came to light on July 18, 2000, two years before the
lookback period expired. Further, no statute prohibited
the Division from acting. The Division simply failed to
timely issue the escaped property assessment, and thus lost
the opportunity to do so later. The untimely assessment
is void.
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[15]  ¶ 46 While this outcome may seem harsh in that
it deprives the Counties of an opportunity to litigate
any claim to the tax revenue, it is the necessary result
of having limitations periods and the accompanying
benefit of finality for which these statutes were designed.
Limitations periods exist to extinguish claims not acted
upon; thus, the loss of a claim occurs every time these
time limits are enforced, and such a loss is simply not a
reason to toll the statutory period absent application of
the discovery rule. See Estes, 1999 UT 52, ¶¶ 6–7, 979 P.2d
823.


[16]  ¶ 47 The Counties are acting as intervenors, not
claimants, in this action. The proper focus of our equitable
tolling analysis is upon the party who would actually be
granted the equitable relief, not the party who may happen
to benefit from that relief. Thus, we have focused upon
whether the Division merited equitable tolling under our
doctrine, as required by our prior decisions.


[17]  ¶ 48 Because the Division failed to comply
within the lookback period, the Division's authority to
issue the assessment at all was extinguished when the
limitations period expired. Extinguished along with that
authority was any third-party claim to the revenue.
That the Counties may be innocent parties suffering the
consequences of the Division's failure to issue a timely
assessment is of no legal consequence in this case and
cannot operate to revive the expired lookback period.


¶ 49 Were we to hold otherwise, we would effectively
eviscerate any meaningful limitations period for assessing
escaped property taxes against taxpayers. The Division
would be able to assess such taxes at any time, since a
third-party beneficiary to the tax *1197  dollars would
be able to resuscitate expired claims in the name of
fairness to those third parties. Taxpaying entities would
never be given the repose and finality the limitations
period was designed to provide. Such a rule defies the
express terms of our equitable tolling doctrine and renders
any limitations period on the Division's authority to
tax companies and individuals for past property taxes
utterly meaningless. Thus, we hold that the Commission
improperly considered the limitations period here to be
equitably tolled, thereby allowing the Division to issue
a tax assessment after the statutory period for doing
so had expired. Because we vacate the assessment, all
remaining points on appeal concerning the merits of the
Commission's order are now moot.


CONCLUSION


¶ 50 The Commission misapplied the equitable tolling
doctrine to toll the time period during which the Division
may issue an assessment for escaped property taxes. The
Division had enough information to be on alert that
PacifiCorp may have had some escaped property and
to issue an assessment for that property before the date
on which its authority to do so expired. There were no
extraordinary circumstances that would otherwise justify
the extraordinary relief the Counties petition us to grant
the Division. As such, equitable tolling cannot be used
to prolong the time period during which the Division
had authority to issue an additional assessment. The fact
that the Counties suffer prejudice as a result does not
serve to extend the period for the Division to act. The
assessment was untimely and is thus of no effect. We
vacate the escaped property tax assessment as untimely
and therefore void, and dismiss all other issues arising out
of the Commission's order as moot.


¶ 51 Justice DURRANT, Justice PARRISH, and Justice
NEHRING concur in Associate Chief Justice WILKINS'
opinion.


DURHAM, Chief Justice, concurring in the result:
¶ 52 I concur with the result reached by the lead opinion.
However, although I agree that the Commission erred in
allowing equitable tolling in this case, I do not believe our
application of equitable tolling principles to a lookback
period should rely solely on the discovery rule.


¶ 53 The lead opinion concludes that the Commission's
application of equitable tolling here was improper because
the extraordinary circumstances required for its use are
not present. I agree that this court has generally relied on
the discovery rule when determining whether a statute of
limitations may be tolled. Russell Packard Dev. v. Carson,
2005 UT 14, ¶ 21, 108 P.3d 741; see also Grynberg v.
Questar Pipeline Co., 2003 UT 8, ¶ 65, 70 P.3d 1 (observing
that this court has relied “almost exclusively” on the
discovery rule when addressing requests to equitably toll
a statute of limitations). This reliance recognizes that, in a
system where a statute of limitations controls a potential
plaintiff's ability to file a cause of action, the discovery
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rule balances the equitable interests of the potential
plaintiff and defendant where the potential plaintiff has
“discover[ed][new] facts forming the basis for the cause of
action.” Russell Packard Dev., 2005 UT 14, ¶¶ 21, 26, 108
P.3d 741 (internal quotation marks omitted).


¶ 54 Lookback provisions, however, are not concerned
with a potential plaintiff's ability to bring suit; rather, as
the lead opinion recognizes, they “prescribe[ ] a period
within which certain rights ... may be enforced.” Young
v. United States, 535 U.S. 43, 47, 122 S.Ct. 1036, 152
L.Ed.2d 79 (2002). In Young, the United States Supreme
Court recognized that lookback periods “serve[ ] the
same basic policies furthered by all limitations provisions:
repose, elimination of stale claims, and certainty about
a plaintiff's opportunity for recovery and a defendant's
potential liabilities.” Id. (internal quotation and alteration
marks omitted). It thus concluded that lookback periods
are “subject to traditional principles of equitable tolling.”
Id.


¶ 55 In applying equitable principles to the lookback
period at issue in Young, the Court recognized that
the balancing of interests in that context required an
examination of why the party in question failed to enforce
its rights within the statutorily-prescribed period. *1198
Id. at 50, 122 S.Ct. 1036. Broadly speaking, this is the same
question addressed when a court applies the discovery rule
in a statute of limitations context. In that context, the
court presumes the primary reason a plaintiff would fail
to file a claim earlier is that he was unaware of the facts
necessary to file the claim. The court then goes further
to determine whether the defendant was responsible
for concealing these facts or whether other exceptional
circumstances warrant tolling. Russell Packard Dev., 2005
UT 14, ¶ 26, 108 P.3d 741. I do not believe, however, that
the discovery rule adequately serves equitable principles in
the context of the lookback period at issue here.


¶ 56 The analysis in Young is instructive on this point,
although, as the lead opinion points out, it is not identical
on its facts; it is nonetheless helpful in what I believe
to be a similar situation. In Young, the Court faced
a situation where, simply because of the structure of
federal bankruptcy laws, the IRS could be prevented
from enforcing its rights where a bankruptcy petitioner
filed back-to-back Chapter 13 and Chapter 7 petitions.
535 U.S. at 50, 122 S.Ct. 1036. The Court concluded
that the lookback period must be tolled on behalf of


the IRS whenever a petitioner's back-to-back petitions
would otherwise preclude the IRS's claim, “regardless of
petitioners' intentions when filing” these petitions. Id. at
50–51, 122 S.Ct. 1036.


¶ 57 Here, the statutory scheme is similar to that
reviewed in Young in that the Counties, who have
a statutorily-recognized interest in recovering escaped


property taxes, 1  may be prevented from receiving the
benefit of such taxes whenever the Tax Division fails to
perform the calculation required by the lookback period
to determine whether previously-missing information
resulted in undervaluation of a taxpayer's property. As
in Young, the Counties in such a circumstance may be
deprived of taxes they are entitled to despite their own best
efforts to protect their interests. Indeed, the Commission
reasoned that such was the case here and granted equitable
tolling on that basis.


1 See, e.g., Utah Code Ann. § 59–1–602(2) (2004)
(“A county whose tax revenues are affected by the
decision being reviewed shall be allowed to be a party
in interest in the proceeding before the court.”).


¶ 58 However, the scheme at issue here is complicated
by the status of the Counties as intervenors, rather
than claimants, and the involvement of two additional
parties—the Tax Division and PacifiCorp, the taxpayer,
rather than only one. The interests of PacifiCorp must
be given significant weight in any equitable assessment.
The Commission concluded that “[t]he hardship for
[PacifiCorp] in defending the escaped property assessment
due to the additional five months [delay in issuing the
assessment] could not be extensive, as [PacifiCorp] knew
of the Intervening Counties Request for Agency Action
well in advance of the expiration of the five year period.”
I believe, however, in accord with Young, that equitable
tolling should not apply, to the detriment of the taxpayer,
unless the taxpayer itself is responsible for causing the
lookback period to expire before the Division makes an


escaped property determination. 2


2 The Counties suggest that the relevant inquiry is
whether PacifiCorp caused an incorrect assessment
in the first instance, “by providing incomplete or
erroneous information.” However, the legislature has
already taken into account such initial errors in its
definition of escaped property. See Utah Code Ann.
§ 59–2–102(11)(a). Thus, it would be inappropriate to
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take such factors into account again when conducting
an equitable tolling analysis.


¶ 59 Here, there is no indication in the record that any
action by PacifiCorp caused the Division's delay in issuing
its escaped property assessment. The Counties filed their
request with the Commission for an escaped property
assessment in July 2001. The Commission decided in
April 2002 that the Counties lacked standing to make
this request. The Counties appealed that decision to this
court on May 1, 2002—the date of the lookback period's
expiration. PacifiCorp's intervention in that proceeding


thus occurred after the lookback period's expiration. The
record reveals no other action by PacifiCorp that could
be viewed as causing the Division's delay. Because the
Division's untimely assessment does not appear to be
the result of PacifiCorp's actions, I concur *1199  with
the lead opinion's conclusion that equitable tolling was
improperly granted.


All Citations


128 P.3d 1187, 544 Utah Adv. Rep. 3, 2006 UT 6
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717 P.2d 670
Supreme Court of Utah.


Mark BERRY, Eric Berry and Brooke Berry,
Minors, By and Through their guardian,
ad litem, Lorna J. BERRY, and Lorna J.


Berry, individually, Plaintiffs and Appellants,
v.


BEECH AIRCRAFT CORP., a corporation,
Hercules Flyers Inc., a Utah non-profit


corporation, the estate of Halbert E. Root, and
John Does I–V, Defendants and Respondents.


No. 17694.
|


Dec. 31, 1985.


A wrongful death action based on negligence, strict
liability, and breach of warranty was instituted against
the manufacturer of aircraft in which decedent was a
passenger at time of fatal crash. The Third District Court,
Salt Lake County, James S. Sawaya, J., entered summary
judgment for manufacturer, and decedent's widow and
children appealed. The Supreme Court, Stewart, J., held
that: (1) statute barring all legal actions for death, personal
injury, or damage to property caused by defective product
if action is filed more than six years after date of first
sale for use or consumption or ten years after date of
manufacture is a statute of repose and, operating as it does
to bar actions without regard to when an injury occurs,
is unconstitutional as violative of open courts provision
and guarantees accorded wrongful death actions, and
(2) remainder of the Product Liability Act, not being
severable from the otherwise unconstitutional statute of
repose contained therein, is also invalid.


Reversed and remanded.


Attorneys and Law Firms


*671  James R. Soper, Salt Lake City, for plaintiffs and
appellants.


Colin P. King, Salt Lake City, Richard B. Johnson, Provo,
for amicus curiae.


David K. Watkiss, Dave B. Watkiss, Michael T. Heyrend,
Tracey H. Fowler, Salt Lake City, for defendants and
respondents.


Opinion


STEWART, Justice:


Lorna J. Berry filed this wrongful death action on behalf
of herself and her children for the death of her husband
and the father of her children, Alan Berry, who died
in an airplane crash. The defendant, Beech Aircraft
Corporation, was the manufacturer of the airplane; the
defendant, Hercules Flyers, Inc., owned the airplane at the
time of the crash; and one of its employees was the pilot of
the plane. The action charges Beech with negligence, strict
liability, and breach of warranty. The trial court awarded
Beech summary judgment on all theories of liability on
the ground that section 3 of the Utah Product Liability
Act (“Act”), U.C.A., 1953, § 78–15–1, et seq., barred all
actions against Beech. Section 3 of the Act, commonly
called a statute of repose, provides:


(3) No action shall be brought for the recovery of
damages for personal injury, *672  death or damage
to property more than six years after the date of initial
purchase for use or consumption, or ten years after the
date of manufacture of a product, where that action is
based upon or arises out of, any of the following:


(a) Breach of any implied warranties;


(b) Defects in design, inspection, testing or
manufacture;


(c) Failure to warn;


(d) Failure to properly instruct in the use of the product;
or


(e) Any other alleged defect or failure of whatsoever
kind or nature in relation to a product.


On this appeal, the plaintiffs contend that section 3
is unconstitutional because it violates the following
provisions of the Utah Constitution: the Open Courts
Clause of Article I, section 11; the Due Process Clause
of Article I, section 7; the Equal Protection Provision
of Article I, section 24; and the prohibition against
abrogation of wrongful death actions in Article XVI,
section 5.
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The action against Beech Aircraft is based on its having
manufactured the airplane which crashed. The plane was
some twenty-three years old at the time of the crash and
had been owned by Hercules Flyers for approximately
nine years. On its face, therefore, section 78–15–3 purports
to bar the action against Beech.


I. UTAH'S PRODUCT LIABILITY
STATUTE OF REPOSE


Statutes of repose, such as section 3 of the Product
Liability Act, are different from statutes of limitations,
although to some extent they serve the same ends. See
McGovern, The Variety, Policy and Constitutionality of
Product Liability Statutes of Repose, 30 Am.U.L.Rev. 579,
582–87 (1981) (discussing the two types of statutes and
variations of statutes of repose). A statute of limitations
requires a lawsuit to be filed within a specified period of
time after a legal right has been violated or the remedy
for the wrong committed is deemed waived. A statute of
repose bars all actions after a specified period of time has
run from the occurrence of some event other than the
occurrence of an injury that gives rise to a cause of action.
The statute of repose in this case begins to run from the
date of first sale, or the date of manufacture, of a product
alleged to be defective.


To be constitutional, a statute of limitations must allow
a reasonable time for the filing of an action after a cause
of action arises. Horn v. Shaffer, 47 Utah 55, 151 P. 555
(1915); Saylor v. Hall, Ky., 497 S.W.2d 218 (1973). In
Wilson v. Iseminger, 185 U.S. 55, 62, 22 S.Ct. 573, 575, 46
L.Ed. 804 (1902), the United States Supreme Court stated:


It may be properly conceded that all
statutes of limitation must proceed
on the idea that the party has full
opportunity afforded him to try
his right in the courts. A statute
could not bar the existing rights
of claimants without affording this
opportunity; if it should do so,
it would not be a statute of
limitations, but an unlawful attempt
to extinguish rights arbitrarily,
whatever might be the purport of its
provisions.


Since a statute of repose begins to run from a date
unrelated to the date of an injury, it is not designed to
allow a reasonable time for the filing of an action once
it arises. Therefore, a statute of repose may bar the filing
of a lawsuit even though the cause of action did not even
arise until after it was barred and even though the injured
person was diligent in seeking a judicial remedy. Section
3 of the Utah Product Liability Act bars actions without
regard to when an injury occurs and is not designed to
provide a reasonable time within which to file a lawsuit.
Indeed, a statute of repose may cut off a cause of action
even though it is filed within the period allowed by the
relevant statute of limitations.


[1]  The Utah statute of repose is sweeping and absolute
once the statutory period has elapsed. Section 78–15–3
bars all legal actions for death, personal injury, or damage
to property caused by a defective *673  product, if the
action is filed more than six years after the date of first sale
for “use or consumption,” or ten years after the date of
manufacture. The immunity from suit conferred protects
all manufacturers, both domestic and foreign, and all
persons in a manufacturer's chain of distribution, from the
manufacturer to the last seller. Section 3 is not aimed at
abolishing nuisance suits; on the contrary, its purpose, as
shown below, is to bar injured plaintiffs' judicial remedies
in wholly meritorious cases. The immunity granted is not
related to the degree of the manufacturer's culpability in
placing a defective product in the stream of commerce.
Thus, the immunity is not limited to actions based on strict
liability, but extends also to actions based on negligence,
gross negligence, recklessness, willful misconduct, and
even intentional misconduct, such as a manufacturer's
intentional failure to warn of known dangerous defects
that could cause widespread injury or death. Indeed, at
least one court has held that a similar statute of repose cut
off a cause of action even though the manufacturer could
have averted the danger by simply warning a consumer
or user of the hazard. Dague v. Piper Aircraft Corp., 275
Ind. 520, 418 N.E.2d 207, 212 (1981). Cf. Adams v. General
Dynamics Corp., 405 F.Supp. 1020 (N.D.Cal.1975) (where
manufacturer failed to give warning of defect that resulted
in death of twelve people). Furthermore, neither the
inherent dangerousness of the manufacturer's product nor
the expected useful life of the product affects the immunity
conferred. The immunity protects a manufacturer whether
the defective product has an expected useful life of four
years or twenty-four years and even though the defect is
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not detectable by a user so that he is wholly unable to
protect himself.


II. PRODUCTS LIABILITY LAW


[2]  Products liability law evolved because of fundamental
changes in the nation's economy. The industrialization of
the economy and the development of mass production
and nationwide marketing in the nineteenth and
twentieth centuries have resulted in widespread injury
and death from dangerously defective products. The
courts responded by allowing consumers injured by
a manufacturer's product to sue the manufacturer,
MacPherson v. Buick Motor Co., 217 N.Y. 382, 394, 111
N.E. 1050, 1055 (1916), and by shifting the risk of loss
from consumers to manufacturers through development
of the legal doctrine of strict liability. See, e.g., Greenman
v. Yuba Power Products, Inc., 59 Cal.2d 57, 377 P.2d 897,
27 Cal.Rptr. 697 (1963). That doctrine was premised on
the proposition that the cost of injuries caused by defective
products which are sold for profit should be considered
a cost of doing business to be borne by manufacturers,
through insurance if necessary, rather than by the injured
individuals, who could not effectively protect themselves
by insurance or otherwise. In addition, the effect of
strict liability has no doubt been to encourage safer
manufacturing practices and product designs, thereby
reducing the incidence of death and injury. See Cowan,
Some Policy Bases of Products Liability, 17 Stan.L.Rev.
1077, 1086–87 (1965). Thus, the law of strict liability
aligned the interest of the individual in being free of harm
from defective goods with the public interest generally in
encouraging greater safety through making the costs of
defective products a charge against profits. See generally
Calabresi, Product Liability: Curse or Bulwark of Free
Enterprise, 27 Clev.St.L.Rev. 313 (1978).


However, these goals have not been fully achieved. The
magnitude of the health and safety problems created by
defective products was outlined by the New Hampshire
Supreme Court in Heath v. Sears, Roebuck & Co., 123
N.H. 512, 464 A.2d 288, 293 (1983):


[T]he modern experience with consumer products has
been one of ever-improving technology and rising
standards of living, but also of injury and death:


“Americans—20 million of them—are injured in the
home each year from consumer products. Of the


total, some *674  100,000 are permanently disabled
and some 30,000 are killed. A significant number
could have been spared if more attention had been
paid to hazard reduction....


The exposure of consumers to unreasonable
consumer product hazards is excessive by any
standard of measurement.”


Significantly, these figures do not even take into account
the hazards to life and limb created by defective products
used outside the home, such as automobiles, or by
defective products used in industrial and commercial
applications.


Indeed, long-delayed health hazards from prescription
drugs such as DES (which may cause cancer in the
daughters of patients who have taken that drug), and
chemicals such as asbestos and vinyl chloride, can cause
disease and death many years after exposure. See, e.g.,
Mathis v. Eli Lilly and Co., 719 F.2d 134 (6th Cir.1983)
(plaintiff sued for damages for cervical cancer which
developed in 1980 apparently from the plaintiff's mother's
injestion of DES in 1955); Karjala v. Johns-Manville
Products Corp., 523 F.2d 155 (8th Cir.1975) (asbestos
dust); Sindell v. Abbott Laboratories, 26 Cal.3d 588, 607
P.2d 924, 163 Cal.Rptr. 132 (1980) (DES). In Heath v.
Sears, Roebuck & Co., 123 N.H. 512, 464 A.2d 288, 295
(1983), the court observed:


The twelve-year limit [of the New
Hampshire statute of repose] is
unreasonable because the mere
purchase of pills produced by a
drug manufacturer in California,
or of a defective automobile made
in Michigan, does not place the
consumer on notice of a hidden
defect injurious to his health or
safety. When product defects lead to
injury, our law has long provided
for recovery without regard to when
the substance or object was made
or placed into the national or
international stream of commerce.
This is particularly important in
cases where the injuries may not
clearly manifest themselves until
years later, such as the clear-
cell adenocarcinomas found in the
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daughters of mothers who twenty or
more years previously took a female
estrogen pill commonly known as
DES (diethyl-stilbestrol). See, e.g.,
Bichler v. Eli Lilly and Co., 55
N.Y.2d 571, 577–78, 436 N.E.2d
182, 184, 450 N.Y.S.2d 776, 778
(1982).


III. UTAH'S OPEN COURTS PROVISION


Article I, section 11 of the Utah Constitution is part of
the Declaration of Rights. It declares that an individual
shall have a right to a “remedy by due course of law” for
injury to “person, property, or reputation.” Specifically,
that section states:


All courts shall be open, and every
person, for an injury done to him in
his person, property, or reputation,
shall have remedy by due course
of law, which shall be administered
without denial or unnecessary delay;
and no person shall be barred from
prosecuting or defending before any
tribunal in this state, by himself or
counsel any civil cause to which he is
a party.


Thirty-seven states have constitutional provisions that are
essentially similar to the Utah provision. McGovern, The
Variety, Policy and Constitutionality of Product Liability
Statutes of Repose, 30 Am.U.L.Rev. 579, 615 n. 218
(1981). These provisions, which have no analogue in the
federal Constitution, and the better-known due process
clauses found in both state and federal constitutions
appear to have originated with the Magna Carta and
“Sir Edward Coke's Gloss on Chapter 29 of the 1297
Magna Carta [which] is remarkably similar to these
remedy provisions.” McGovern, supra at 615 and n.219
at 615 (citing E. Coke, The Second Part of the Institutes
of the Laws of England pt. I, 53–56 (1642)). See also
Note, Alabama's Products Liability Statute of Repose, 11
Cum.L.Rev. 163, 173;  2 Coke, Institutes, ch. 29, at 56.


[3]  Provisions such as section 11 have been referred to as
“open courts” clauses and “remedies” clauses. McGovern,
supra at 615–16. In fact, section 11 was designed *675


to accomplish several purposes. The clear language of
the section guarantees access to the courts and a judicial
procedure that is based on fairness and equality. See
generally Celebrity Club, Inc. v. Utah Liquor Control
Comm'n, Utah, 657 P.2d 1293, 1296 (1982); Industrial
Commission v. Evans, 52 Utah 394, 409, 174 P. 825, 829
(1918). A plain reading of section 11 also establishes
that the framers of the Constitution intended that an
individual could not be arbitrarily deprived of effective
remedies designed to protect basic individual rights. A
constitutional guarantee of access to the courthouse was
not intended by the founders to be an empty gesture;
individuals are also entitled to a remedy by “due course of


law” for injuries to “person, property, or reputation.” 1


1 We do not mean to say, however, that section 11
requires only a judicial remedy for the protection
of “person, property or reputation.” The term
“due course of law” may permit nonjudicial type
remedies in lieu of judicial remedies as long as other
constitutional provisions are not violated and the
remedy provided is reasonable and equitable.


The New Hampshire Supreme Court in referring to
the history of that state's similarly worded open courts
provision stated that it was intended to secure adequate


remedies for violated rights. 2  The court stated:


2 Part 1, article 14 of the New Hampshire Constitution
provides: “Every subject of this state is entitled to a
certain remedy, by having recourse to the laws, for
all injuries he may receive in his person, property,
or character; to obtain right and justice freely,
without being obliged to purchase it; completely, and
without any denial; promptly, and without delay;
conformably to the laws.” N.H.Rev.Stat.Ann., 1970,
vol. 1, p. 63.


The concept of allowing a reasonable period of time
for suit to be brought after the cause of action arises
is not new in our law, for along with “substantive
rights, the first settlers brought over the individual
rights of adequate remedy and convenient procedure.”
State v. Saunders, 66 N.H. 39, 74, 25 A. 588, 589 (1889).
Thus, the “right to an adequate remedy [exists] for the
infringement of a right derived from the unwritten law.”
Id., 25 A. at 589. When it came time to establish a post-
revolution form of government, the first part of our
Constitution [which included an open courts provision]
was devoted to chronicling our inherent rights.
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Heath v. Sears, Roebuck & Co., 123 N.H. 512, 464
A.2d 288, 294 (1983). Accord Lankford v. Sullivan, Long
& Hagerty, Ala., 416 So.2d 996 (1982); Kennedy v.
Cumberland Engineering Co., Inc., R.I., 471 A.2d 195
(1984); Nelson v. Krusen, Tex., 678 S.W.2d 918 (1984).
Compare Kenyon v. Hammer, 142 Ariz. 69, 688 P.2d 961
(1984).


A.


Defining the scope of the constitutional protection
that section 11 affords individual substantive rights
is a task of the utmost delicacy and requires a
careful consideration of other important, and sometimes
competing, constitutional interests. The meaning of
section 11 must be taken not only from its history and
plain language, but also from its functional relationship
to other constitutional provisions. Section 11 and the Due
Process Clause of Article I, section 7 are related both
in their historical origins and to some extent in their
constitutional functions. To a degree, the two provisions
are complementary and even overlap, but they are not
wholly duplicative. Both act to restrict the powers of both
the courts and the Legislature. See Masich v. United States
Smelting, Refining & Mining Co., 113 Utah 101, 191 P.2d
612, 623–24, appeal dismissed, 335 U.S. 866, 69 S.Ct. 138,
93 L.Ed. 411 (1948); Nelson v. Smith, 107 Utah 382, 154
P.2d 634, 637–38 (1944); Brown v. Wightman, 47 Utah 31,
151 P. 366, 366–67 (1915); Saylor v. Hall, Ky., 497 S.W.2d
218 (1973).


The law in this state, as it is elsewhere, is that “no one
has a vested right in any rule of law” under either the
open courts or the due process provisions of the Utah
Constitution. *676  Masich v. United States Smelting,
Refining & Mining Co., supra, 113 Utah at 124, 191 P.2d at
624. See also Usery v. Turner Elkhorn Mining Co., 428 U.S.
1, 16, 96 S.Ct. 2882, 2892, 49 L.Ed.2d 752 (1976); Second
Employers' Liability Cases, 223 U.S. 1, 50 (1912); Thornton
v. Mono Mfg. Co., 99 Ill.App.3d 722, 54 Ill.Dec. 657, 661,
425 N.E.2d 522, 526 (1981); Rosenberg v. Town of North
Bergen, 61 N.J. 190, 293 A.2d 662, 667 (1972); Lamb v.
Wedgewood South Corp., 308 N.C. 419, 302 S.E.2d 868,
882 (1983). Cf. Duke Power Co. v. Carolina Environmental
Study Group, Inc., 438 U.S. 59, 88, 98 S.Ct. 2620, 2638, 57
L.Ed.2d 595 (1978); Martinez v. California, 444 U.S. 277,
282 n. 5, 100 S.Ct. 553, 557 n. 5, 62 L.Ed.2d 481 (1980).


[4]  Specifically, neither the due process nor the open
courts provision constitutionalizes the common law or
otherwise freezes the law governing private rights and


remedies as of the time of statehood. 3  Masich, supra, 113
Utah at 124–25, 191 P.2d at 624. It is, in fact, one of
the important functions of the Legislature to change and
modify the law that governs relations between individuals
as society evolves and conditions require. However, once
a cause of action under a particular rule of law accrues to
a person by virtue of an injury to his rights, that person's
interest in the cause of action and the law which is the
basis for a legal action becomes vested, and a legislative
repeal of the law cannot constitutionally divest the injured
person of the right to litigate the cause of action to a
judgment.  E.g., Spanish Fork Westfield Irrigation Co. v.
District Court of Salt Lake County, 99 Utah 527, 104 P.2d
353, 360 (1940); Gibbes v. Zimmerman, 290 U.S. 326, 332,
54 S.Ct. 140, 142, 78 L.Ed 342 (1933); Pritchard v. Norton,
106 U.S. 124, 132, 1 S.Ct. 102, 107, 27 L.Ed. 104 (1882);
Lamb v. Wedgewood South Corp., supra, 302 N.E.2d at
888.


3 Nevertheless, the Legislature does not have the power
to abolish all rights of action for injuries to one's
person. In Masich, supra, 113 Utah at 124, 191 P.2d
at 624, this Court stated that if the Legislature were
to abolish all negligence actions against employers
and provide no substitute remedy, the Workmen's
Compensation Act would be unconstitutional. To
some extent, therefore, the common law at the time
of statehood provides at least a measure of the kinds
of legal rights that the framers must have had in mind
for the protection of life, property, and reputation.


Necessarily, the Legislature has great latitude in defining,
changing, and modernizing the law, and in doing so
may create new rules of law and abrogate old ones.
Nevertheless, the basic purpose of Article I, section 11 is
to impose some limitation on that power for the benefit of
those persons who are injured in their persons, property,
or reputations since they are generally isolated in society,
belong to no identifiable group, and rarely are able to rally
the political process to their aid. Cf. Rosin v. Lidgerwood
Mfg. Co., 89 App.Div. 245, 86 N.Y.S. 49 (1903).


Beech's contention that section 11 is only a “philosophical
statement” that imposes no limitations on legislative
power is unacceptable. If the legislative prerogative were
always paramount, and the Legislature could abolish any
or all remedies for injuries done to a person, his property,
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or reputation, section 11 would be a useless appendage to
the Constitution. The very assertion that section 11 is only
a “philosophical statement” is necessarily inconsistent
with the premise of a written constitution which was
intended to be, and is, a statement of positive law that
limits the powers of government. Article I, section 26 rivets
section 11, and all the other rights in the Declaration of
Rights, into the fundamental law of the State and makes
them enforceable in a court of law. Article I, section
26 declares that “the provisions of this constitution are
mandatory and prohibitory unless by express words they
are declared to be otherwise.” The rights protected by
section 11 are not declared to be other than “mandatory
and prohibitory.” The South Dakota Supreme Court
stated the view to which we subscribe in Daugaard v. Baltic
Cooperative Building Supply Ass'n, S.D., 349 N.W.2d 419,
425 (1984):


Our constitution ... is solid core
upon which all our state laws
must be premised. Clearly and
unequivocably, our constitution
directs that the courts of *677  this
state shall be open to the injured
and oppressed. We are unable to
view this constitutional mandate as
a faint echo to be skirted or ignored.
Our constitution is free to provide
greater protections for our citizens
than are required under the federal
constitution.... Our constitution has
spoken, and it is our duty to listen.


On the other hand, section 11 rights are not always


paramount, either. 4  They do not sweep all other
constitutional rights and prerogatives before them.
They, too, like many constitutional rights, must be
weighed against and harmonized with other constitutional
provisions. The accommodation of competing, and
sometimes clashing, constitutional rights and prerogatives
is a task of the greatest delicacy, although a common and
necessary one in constitutional adjudication. For example,
the right to protection of a person's reputation must be
accommodated to the right of others to speak freely. See
Seegmiller v. KSL, Inc., Utah, 626 P.2d 968, 973 (1981).
The right to protection of one's property cannot defeat
the power of the state to condemn private property by the
power of eminent domain or to enact zoning regulations
which may affect the value of private property. See Article


I, section 22. The right to the protection of one's person
must yield to the public's right to enforcement of the
criminal laws. Similarly, legal causes of action which
provide remedies that protect section 11 interests may, in
some cases, have to yield to the power of the Legislature to


promote the public health, safety, morals, and welfare. 5


4 The term “rights,” when used with reference to
section 11, is used loosely. Section 11 protects
remedies by due course of law for injuries done to
the substantive interests of person, property, and
reputation. What section 11 is primarily concerned
with is not particular, identifiable causes of action
as such, but with the availability of legal remedies
for vindicating the great interest that individuals in a
civilized society have in the integrity of their persons,
property, and reputations.


5 Obviously, section 11 rights also are subject to
reasonable rules of procedure for the adjudication of
these and all other rights.


For example, the Legislature has abolished certain
common law remedies for personal injuries and
substituted other remedies pursuant to the Workmen's
Compensation Act and the Occupational Disease Act.
These remedies are different from, and in some ways,
broader than, the common law remedies they displace.
See Masich, supra, 113 Utah at 124, 191 P.2d at 624.
The Legislature has also substituted a nonjudicial remedy
for certain kinds of damages caused by personal injuries
sustained in automobile accidents. The Utah No-Fault
Automobile Insurance Act, U.C.A., 1953, § 31–41–1, et
seq., provides an insurance remedy for special damages in
lieu of a common law remedy.


B.


A number of states have enacted products liability,
medical malpractice, and architects and builders statutes
of repose. The statutes have been attacked on various
constitutional grounds, including state and federal equal
protection of the laws provisions and state open courts
provisions. Several state supreme courts have held that
statutes of repose violate open courts provisions. E.g.,
Lankford v. Sullivan, Long & Hagerty, Ala., 416 So.2d
996 (1982) (products liability statute of repose); Kenyon
v. Hammer, 142 Ariz. 69, 688 P.2d 961 (1984) (dictum,


medical malpractice); 6  Diamond v. E.R. Squibb & Sons,
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Fla., 397 So.2d 671 (1981) (products liability); 7  Overland
*678  Construction Co. v. Sirmons, Fla., 369 So.2d


572 (1979) (engineers, architects and builders statute of
repose); Saylor v. Hall, Ky., 497 S.W.2d 218 (1973)
(builders statute of repose); Heath v. Sears, Roebuck &
Co., 123 N.H. 512, 464 A.2d 288 (1983) (products liability
statute of repose); Daugaard v. Baltic Cooperative Building
Supply Ass'n, S.D., 349 N.W.2d 419 (1984) (architects
and builders statute of repose); Kennedy v. Cumberland
Engineering Co., R.I., 471 A.2d 195 (1984) (products
liability statute of repose); Nelson v. Krusen, Tex., 678
S.W.2d 918 (1984) (medical malpractice statute of repose);
Phillips v. ABC Builders, Inc., Wyo., 611 P.2d 821 (1980)
(builders statute of repose violative of open courts and
equal protection provisions). For cases holding statutes
of repose unconstitutional on equal protection grounds,
see, e.g., Shibuya v. Architects Hawaii Ltd., 65 Hawaii 26,
647 P.2d 276 (1982) (architects and builders statute of
repose); Fujioka v. Kam, 55 Hawaii 7, 514 P.2d 568 (1973)
(architects and builders statute of repose); Loyal Order
of Moose, Lodge 1785 v. Cavaness, Okl., 563 P.2d 143
(1977) (architects and builders statute of repose); Broome
v. Truluck, 270 S.C. 227, 241 S.E.2d 739 (1978) (architects
and builders statute of repose); Kallas Millwork Corp. v.
Square D Co., 66 Wis. 2d 382, 225 N.W.2d 454 (1975)
(architects, engineers, and designers statute of repose).


6 The Arizona Constitution, Article XVIII, section 6
provides: “The right of action to recover damages
for injuries shall never be abrogated, and the amount
recovered shall not be subject to any statutory
limitation.” Compared with the language in Article
I, section 11 of the Utah Constitution and all other
state open courts provisions of which we are aware,
the Arizona provision is more rigid and specific
in establishing an individual's constitutional right
to recover damages for injuries. Ariz.Rev.Stat.Ann.,
1984, vol. 1A, at 351.


7 The Florida Supreme Court originally required a
“compelling state interest” to justify a products
liability statute of repose under Florida's open courts
provision. Purk v. Federal Press Co., Fla., 387 So.2d
354 (1980). Because of problems caused by that strict
interpretation, the court modified the standard and
made it more flexible. Pullum v. Cincinnati, Inc., Fla.,
476 So.2d 657 (1985). Nevertheless, the court has
specifically reaffirmed its holding in Diamond that
a legislative attempt to bar a DES victim's cause of


action by a statute of repose violates Florida's open
courts clause. Pullum, 476 So.2d at 659 n. “*.”


On the other hand, a number of cases have held statutes of


repose constitutional under open courts provisions. 8  E.g.,
Thornton v. Mono Mfg. Co., 99 Ill.App.3d 722, 54 Ill.Dec.
657, 425 N.E.2d 522 (1981) (products liability statute of
repose); Dague v. Piper Aircraft Corp., 275 Ind. 520, 418
N.E.2d 207 (1981) (products liability statute of repose);
Tetteroton v. Long Mfg. Co., 314 N.C. 44, 332 S.E.2d
67 (1985) (products liability statute of repose); Davis v.
Whiting Corp., 66 Or.App. 541, 674 P.2d 1194 (1984)
(products liability statute of repose).


8 Professor McGovern in 1981 article, The Variety,
Policy and Constitutionality of Product Liability
Statutes of Repose, 30 Am.U.L.Rev. 579, 581 (1981),
states that eighteen states have consistently held
statutes of repose constitutional under various kinds
of constitutional attacks, that nine states have
consistently held them unconstitutional, and that two
states have held both ways with respect to different
kinds of statutes of repose. Since 1981, however, when
that count was made, Alabama, Arizona, Rhode
Island, South Carolina, South Dakota, Texas, and
now Utah have joined either the last or the next
to last of the above three categories. See Lankford
v. Sullivan, Long & Hagerty, supra; Kenyon v.
Hammer, supra; Broome v. Truluck, supra; Daugaard
v. The Baltic Cooperative Building Association, supra;
Kennedy v. Cumberland Engineering Co., supra;
Nelson v. Krusen, supra.


In our view, the cases holding products liability statutes
of repose constitutional under state open courts or
remedies provisions have all but read those constitutional
provisions out of their respective constitutions, at least
insofar as they provide substantive, as opposed to
procedural, protections. A leading case holding a products
liability statute of repose constitutional under such a
provision is Dague v. Piper Aircraft Corp., 275 Ind. 520,
418 N.E.2d 207 (1981). The court relied on the general
principle that one of the functions of the legislative power
is “to remedy defects in the common law as they develop,
and to adapt to the change of time and circumstance.” Id.
418 N.E.2d at 213. The court also relied heavily on the
usual deference that courts accord legislative enactments
by way of a presumption of constitutionality. Id. We agree
with and affirm those principles as general propositions,
but we do not agree that a proper constitutional analysis of
section 11 can be made on those principles alone. We are
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simply not at liberty to eviscerate a mandatory provision
of our Declaration of Rights by limiting our analysis to
those principles alone. That kind of analysis would result
in the legislative power prevailing in every case, *679
and would deprive the constitutional rights embraced in
section 11 of any meaningful content or force. If we are
free to refuse to give substance and meaning to section
11 because it stands in tension with the power of the
Legislature to adjust conflicting interests and values in
society, we could as well emasculate every provision in the
Declaration of Rights by the same method of analysis. We
decline to do that.


Rosenberg v. Town of North Bergen, 61 N.J. 190, 293 A.2d
662 (1972), is also a leading case for the position that a
statute of repose is constitutional. Although it was not
decided under an “open courts” provision, it is frequently
relied upon by those courts which have sustained the
validity of statutes of repose against challenges under open
courts provisions. The reasoning in Rosenberg%i proceeds
in part on the universally accepted principles that legislative
power must have broad latitude and its enactments must be
extended a presumption of constitutionality. In addition, the
court argued that a statute of repose does not abrogate a
cause of action, and therefore does not destroy it before it
can arise. The statute, according to the court, merely defines
the time during which a cause of action exists. By definition,
then, when that time expires, no cause of action exists, and
none is therefore abrogated. The injured party simply has no
cause of action, and the injury done him is damnum absque


injuria. 9


9 The Nebraska Supreme Court has used an analysis
similar to that in Dague and Rosenberg to sustain
a statute of repose in the face of an open courts
provision in Colton v. Dewey, 212 Neb. 126, 321
N.W.2d 913, 916 (1982). However, in subsequent
cases, the court has created judicial exceptions to
mitigate the harsh effects of such statutes. In Sacchi v.
Blodig, 215 Neb. 817, 341 N.W.2d 326, 330–31 (1983),
the court held that insanity “tolled” the statute.
Next, in Macku v. Drackett Products Co., 216 Neb.
176, 343 N.W.2d 58, 61 (1984), the court held that
infancy “tolled” the statute. Finally, in MacMillen
v. A.H. Robins Co., 217 Neb. 338, 348 N.W.2d
869, 872 (1984), the court created an exception to
the products liability statute of repose where the
manufacturer fraudulently refused to warn of known
hazards caused by the Dalkon Shield.


We reject this view because it begs the question. The
question, in our view, is whether there is a remedy by
due course of law, and that question is not answered
by arguing that a cause of action is not abrogated
but is only defined to be temporally limited. In short,
the constitutional protection cannot be evaded by the
semantic argument that a cause of action is not cut off but
only defined to exist for a specified period of time.


To a degree, the open courts provision is an extension of
the due process clause. Indeed, the open courts provision
and the due process clause also have an overlapping
function, to some extent, with respect to the abrogation
of causes of action. If the Legislature were to abolish all
causes of action for injuries to one's person or property
caused by defective products and provide no substitute
equivalent remedy, we have little doubt that that would
violate section 11, and perhaps even the due process clause
of Article I, section 7. In Masich v. United States Smelting
& Refining Co., 113 Utah 101, 125, 191 P.2d 612, 624
(1948), the Court stated:


Assuming the legislature can abolish
the common law right of action
for negligence, must it return a
substitute right to each and every
employee in some way affected by
the abrogation to meet the test of
constitutionality? If the legislature
were to abolish all compensation
and all common law rights for
negligence of an employer, no
contention could reasonably be
made that it was a proper exercise
of the police power. The reverse
would be true and pauperism with
its concomitants of vice and crime
would flourish.


Indeed, the United States Supreme Court in Wilson v.
Iseminger, 185 U.S. 55, 22 S.Ct. 573, 46 L.Ed. 804
(1902), noted the fundamental obligation of government
to provide reasonable remedies for wrongs done persons.


Every government is under
obligation to its citizens to afford
them all needful legal remedies....
A statute could not bar the
existing rights of claimants without
affording this opportunity [to try



http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTCNART1S11&originatingDoc=Id6c433a8f38611d9b386b232635db992&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTCNART1S11&originatingDoc=Id6c433a8f38611d9b386b232635db992&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTCNART1S11&originatingDoc=Id6c433a8f38611d9b386b232635db992&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1972101470&pubNum=162&originatingDoc=Id6c433a8f38611d9b386b232635db992&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1972101470&pubNum=162&originatingDoc=Id6c433a8f38611d9b386b232635db992&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1982131810&pubNum=595&originatingDoc=Id6c433a8f38611d9b386b232635db992&refType=RP&fi=co_pp_sp_595_916&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_595_916

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1982131810&pubNum=595&originatingDoc=Id6c433a8f38611d9b386b232635db992&refType=RP&fi=co_pp_sp_595_916&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_595_916

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1983156345&pubNum=595&originatingDoc=Id6c433a8f38611d9b386b232635db992&refType=RP&fi=co_pp_sp_595_330&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_595_330

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1983156345&pubNum=595&originatingDoc=Id6c433a8f38611d9b386b232635db992&refType=RP&fi=co_pp_sp_595_330&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_595_330

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1984103441&pubNum=595&originatingDoc=Id6c433a8f38611d9b386b232635db992&refType=RP&fi=co_pp_sp_595_61&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_595_61

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1984103441&pubNum=595&originatingDoc=Id6c433a8f38611d9b386b232635db992&refType=RP&fi=co_pp_sp_595_61&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_595_61

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1984123997&pubNum=595&originatingDoc=Id6c433a8f38611d9b386b232635db992&refType=RP&fi=co_pp_sp_595_872&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_595_872

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1984123997&pubNum=595&originatingDoc=Id6c433a8f38611d9b386b232635db992&refType=RP&fi=co_pp_sp_595_872&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_595_872

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1984123997&pubNum=595&originatingDoc=Id6c433a8f38611d9b386b232635db992&refType=RP&fi=co_pp_sp_595_872&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_595_872

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTCNART1S11&originatingDoc=Id6c433a8f38611d9b386b232635db992&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTCNART1S7&originatingDoc=Id6c433a8f38611d9b386b232635db992&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1948103111&pubNum=661&originatingDoc=Id6c433a8f38611d9b386b232635db992&refType=RP&fi=co_pp_sp_661_624&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_661_624

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1948103111&pubNum=661&originatingDoc=Id6c433a8f38611d9b386b232635db992&refType=RP&fi=co_pp_sp_661_624&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_661_624

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1948103111&pubNum=661&originatingDoc=Id6c433a8f38611d9b386b232635db992&refType=RP&fi=co_pp_sp_661_624&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_661_624

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1902100417&pubNum=708&originatingDoc=Id6c433a8f38611d9b386b232635db992&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1902100417&pubNum=708&originatingDoc=Id6c433a8f38611d9b386b232635db992&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1902100417&pubNum=708&originatingDoc=Id6c433a8f38611d9b386b232635db992&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)





Berry By and Through Berry v. Beech Aircraft Corp., 717 P.2d 670 (1985)


Prod.Liab.Rep. (CCH) P 10,823


 © 2017 Thomson Reuters. No claim to original U.S. Government Works. 9


*680  rights in the courts]; if it
should attempt to do so, it would
not be a statute of limitations, but
an unlawful attempt to extinguish
rights arbitrarily, whatever might be
the purport of its provisions.


Id. at 62, 22 S.Ct. at 575.


The basic rule has been summarized in a leading treatise,
51 Am.Jur.2d Limitations of Actions, § 28, at 613:


It is not within the power of the
legislature, under the guise of a
limitation provision, to cut off an
existing remedy entirely, since this
would amount to a denial of justice,
and, manifestly, an existing right
of action cannot be taken away by
legislation which shortens the period
of limitation to a time that has
already run.


(Footnotes omitted). But see Duke Power Co. v. Carolina
Environmental Study Group, 438 U.S. 59, 98 S.Ct. 2620,
57 L.Ed.2d 595 (1978), where the United States Supreme
Court sustained a limitation of liability provision against
due process and equal protection challenges. However, the
decision was justified at least in part on the ground that
Congress had provided for “a reasonably just substitute
for the common-law or state tort law remedies it replaces.”
Id. at 88, 98 S.Ct. at 2638.


In sum, section 11 does not recede before every legislative
enactment, but neither may it be applied in a mechanical
fashion to strike every statute with which there may be
conflict. To hold every statute of repose unconstitutional
without regard to the legislative purpose could result in
a legislative inability to cope with widespread social or
economic evils. In the instant case, the Legislature has
imposed less than a total abrogation of all remedies for
injuries caused by defective products since actions are
barred only after a specified period of time has elapsed.


[5]  [6]  We hold that section 11 of the Declaration of
Rights and the prerogative of the legislature are properly
accommodated by applying a two-part analysis. First,
section 11 is satisfied if the law provides an injured
person an effective and reasonable alternative remedy “by
due course of law” for vindication of his constitutional


interest. The benefit provided by the substitute must
be substantially equal in value or other benefit to the
remedy abrogated in providing essentially comparable
substantive protection to one's person, property, or
reputation, although the form of the substitute remedy
may be different. See generally Masich v. United States
Smelting, Refining, & Mining Co., 113 Utah 101, 191 P.2d
612, 624 (1948); Lankford v. Sullivan, Long & Hagerty,
Ala., 416 So.2d 996 (1982); Nelson v. Krusen, Tex., 678
S.W.2d 918 (1984). See also New York Central R.R. v.
White, 243 U.S. 188, 201, 37 S.Ct. 247, 252, 61 L.Ed.
667 (1917), where the United States Supreme Court in
dictum stated, “It perhaps may be doubted whether the
State could abolish all rights of action on the one hand,
or all defenses on the other, without setting up something
adequate in their stead.” See also Ingraham v. Wright,
430 U.S. 651, 673, 97 S.Ct. 1401, 1413, 51 L.Ed.2d 711
(1977), where the Court stated, “Among the historic
liberties so protected was a right to be free from, and to
obtain judicial relief for, unjustified intrusions on personal


security.” (Footnote omitted). 10


10 In Pruneyard Shopping Center v. Robins, 447 U.S.
74, 94, 100 S.Ct. 2035, 2047, 64 L.Ed.2d 741
(1980), Justice Marshall, in a concurring opinion,
suggested that a reasonable alternative remedy must
be provided when “core” common-law rights are
abolished. See also e.g., Brinkerhoff-Faris Trust &
Savings Co. v. Hill, 281 U.S. 673, 682, 50 S.Ct. 451,
454, 74 L.Ed. 1107 (1930); Crane v. Hahlo, 258 U.S.
142, 147, 42 S.Ct. 214, 215, 66 L.Ed. 514 (1922).


[7]  Second, if there is no substitute or alternative remedy
provided, abrogation of the remedy or cause of action
may be justified only if there is a clear social or economic
evil to be eliminated and the elimination of an existing
legal remedy is not an arbitrary or unreasonable means
for achieving the objective. Heath v. Sears, Roebuck &
Co., 123 N.H. 512, 464 A.2d 288, 294–95 (1983); Nelson
v. Krusen, Tex., 678 S.W.2d 918 (1984). See generally
Note, The Fairness and Constitutionality of Statutes of
Limitations for Toxic Tort *681  Suits, 96 Harv.L.Rev.
1683, 1692 (1983). For the reasons stated below, we hold
that the elimination of all causes of action after the period
specified in section 3 of the Utah Product Liability Act is
arbitrary, unreasonable, and will not achieve the statutory
objective.
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C.


The objectives of the Utah Product Liability Act are set
out in section 78–15–2, which states:


Legislative finding and declarations—Purpose of act.
—(1) The legislature finds and declares that the
number of suits and claims for damages and the
amount of judgments and settlements arising from
defective products has [sic] increased greatly in recent
years. Because of these increases, the insurance
industry has substantially increased the cost of product
liability insurance. The effect of increased insurance
premiums and increased claims has increased product
cost through manufacturers, wholesalers and retailers
passing the cost of premiums to the consumer. Further,
certain product manufacturers are discouraged from
continuing to provide and manufacture such products
because of the high cost and possible unavailability of
product liability insurance.


(2) In view of these recent trends, and for the purpose
of alleviating the adverse effects which these trends are
producing in the manufacturing industry, it is necessary
to protect the public interest by enacting measures
designed to encourage private insurance companies to
continue to provide product liability insurance.


(3) In enacting this act, it is the purpose of the legislature
to provide a reasonable time within which actions may
be commenced against manufacturers, while limiting
the time to a specific period for which product liability
insurance premiums can be reasonably and accurately
calculated; and to provide other procedural changes to
expedite early evaluation and settlement of claims.


There are several reasons why section 3 of the Act
is unreasonable and arbitrary and will not further the
statutory objectives.


1. The six- and ten-year periods in the Act are arbitrary
because they apply to all kinds of products, irrespective
of their useful life. The statute does not even purport
to approximate an average expected life of the products
covered, nor is it based on products that have presented
particular safety difficulties. It applies alike to toasters,
automobiles, road graders, and prescription drugs.


2. The Utah Product Liability Act was drafted and
sponsored by the Utah Manufacturers' Association,
composed of approximately 500 members. Note, The
Utah Product Liability Limitation of Action: An Unfair
Resolution of Competing Concerns, 1979 Utah L.Rev. 149
(“Note”). An informal survey of the Association based
on questionnaires sent to its members indicated that only
one member reported having a products liability claims
made against it. Id. at 151. Indeed, prior to passage of
the Act, this Court had not even ruled that strict liability
for product defects was a cognizable cause of action in


this state. 11  Notwithstanding the apparent absence of
any significant product liability litigation in Utah, the
Legislature based the statute on a finding that the number
of claims for damages arising from defective products has
increased greatly in recent years. See U.C.A., 1953, § 78–
15–2(1). While that may have been true nationally, it does
not appear to have been the case within the state.


11 This Court adopted the doctrine of strict liability in
1979 in Ernest W. Hahn v. Armco Steel Co., Utah, 601
P.2d 152 (1979).


3. The Utah statute of repose is incapable of achieving
the avowed purpose of reducing the insurance premiums
that manufacturers must pay. Product liability insurance
premiums for Utah manufacturing companies are
established on the basis of nationwide data, not on a
manufacturer's *682  experience in Utah. Note, at 151.
“Although assuring the availability of reasonably priced
products liability insurance is an admirable goal, it will not
be accomplished or even furthered by limiting access to
courts in this state where such access is seldom sought.” Id.


Section 101(D) of the Model Uniform Product Liability
Act which was proposed by the United States Department
of Commerce, confirms the point:


Product liability insurance rates
are set on the basis of
countrywide, rather than individual
state, experience. Insurers utilize
countrywide experience because a
product manufactured in one state
can readily cause injury in any one
of the other states, the District of
Columbia, or the Commonwealth of
Puerto Rico. One ramification of
this practice is that there is little
an individual state can do to solve
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the problems caused by product
liability.


44 Fed.Reg. 62,714, 62,716 (Oct. 31, 1979). The findings
supporting section 101 of the Model Act indicate that
studies performed by the states of Maine and Georgia
concluded that individual state tort reforms would do
little to affect product liability premiums and would not
stabilize product liability insurance rates. 44 Fed.Reg.
62,714, 62,716–17 (Oct. 31, 1979).  Lankford v. Sullivan,
Long & Hagerty, Ala., 416 So.2d 996, 1003 (1982), held
that there was “not a sufficient relationship between the
statute and the perceived social evil to sustain the statute.”
Heath v. Sears, Roebuck & Co., 123 N.H. 512, 464 A.2d
288, 294 (1983), also held to the same effect, and, in
addition, observed that whatever insurance crisis had
existed, had abated. Furthermore, we note that since this
State adopted the doctrine of strict liability in product
liability cases, Ernest W. Hahn, Inc. v. Armco Steel Co.,
Utah, 601 P.2d 152, 158 (1979), the number of cases that
have reached this Court based on a manufacturer's strict
liability has been almost negligible.  Pate v. Marathon Steel
Co., Utah, 692 P.2d 765 (1984); Barson v. E.R. Squibb
& Sons, Inc., Utah, 682 P.2d 832 (1984); DCR Inc. v.
Peak Alarm Co., Utah, 663 P.2d 433 (1983); Mulherin v.
Ingersoll-Rand Co., Utah, 628 P.2d 1301 (1981).


4. The number of claims barred would not be sufficient
to affect insurance premium rates in any event. The
Federal Interagency Task Force was established by the
Economic Policy Board of the White House as a result
of manufacturers' claims that a product liability crisis
had developed and rendered product liability insurance
unaffordable and even unavailable. The Task Force
undertook a comprehensive study of the issue during 1976
and 1977 and found that:


[p]roduct liability insurance is
usually provided on what is
called ‘occurrence’ basis, whereby
coverage is provided for all product-
related damages that occur during
the policy period. Neither the time
of manufacture of the product nor
the time at which the claim is
made determines whether the policy
provides coverage.


Interagency Task Force on Product Liability, U.S. Dep't.
of Commerce, Final Report V–5 (1977). More important


is the fact that only 2.6% of the products involved in
product liability actions were purchased more than six
years prior to the event causing personal injury, according
to a study conducted by the Insurance Services Office, an
insurance industry-sponsored agency. Insurance Services
Office, Product Liability Closed Claim Survey: A Technical
Analysis of Survey Results, at 83 (1977) (cited in Note,
supra, at 151).


Because rates are set on an “occurrence” basis, one student
of products liability insurance has observed:


Although a statute of repose
certainly would reduce recoveries
by persons injured by products,
there may not be a corresponding
reduction in insurance premium
rates. An eight- to ten-year statute
of repose, for example, would be too
long to improve the predictability of
insurance claims.


(Footnotes omitted). McGovern, *683  The Variety,
Policy and Constitutionality of Product Liability Statutes
of Repose, 30 Am.U.L.Rev. 579, 595 (1981). In short, the
number of cases arising after the statutory 6-year period
is insignificant and, at best, would have a negligible effect
on insurance rates generally.


5. The Utah statute of repose is likely to provide
less incentive to manufacturers to take adequate safety
precautions in the manufacture and design of products
having a useful life of more than six years, thereby
increasing the already substantial number of persons
who have been injured or killed by shoddy design
or workmanship. Thus, the statute may well be
counterproductive in terms of public safety.


[8]  In sum, we conclude that the Utah statute of repose
does not reasonably and substantially advance the stated
purpose of the statute. See Lankford v. Sullivan, Long
& Hagerty, supra, 416 So.2d at 1003; Heath v. Sears &
Roebuck Co., supra, 464 A.2d at 295. Its effect in that
regard is more “fanciful than real,” Malan v. Lewis, Utah,
693 P.2d 661, 673 (1983), and whatever beneficial effects
may accrue from the statute of repose do not justify the
denial of the rights protected by Article I, section 11.
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D.


Prior Utah cases which have addressed the
constitutionality of other statutes of repose are not
inconsistent with our holding in this case. Allen v.
Intermountain Health Care, Inc., Utah, 635 P.2d 30
(1981), sustained the constitutionality of the Medical
Malpractice Act statute of repose against challenges based
on Utah's equal protection of the laws provision, Article
I, section 24, and the Utah constitutional prohibition
against enactment of special laws, Article VI, section 26.
No issue was raised as to the constitutionality of the
statute under Article I, section 11. Beyond that, there
was no showing that the legislative purpose in enacting
the statute would not be achieved. Compare Malan v.
Lewis, Utah, 693 P.2d 661 (1984), holding that the Utah
guest statute violated the state equal protection of the
laws provision, in part because the discrimination made
by the statute did not have a rational and substantial effect
in furthering the supposed objective of the act and was
therefore unconstitutionally discriminatory.


Good v. Christensen, Utah, 527 P.2d 223 (1974), sustained
the constitutionality of a seven-year statute of repose
intended to protect architects and builders. The Court
observed that a person injured by a defect in a building
would still have a remedy against an owner of the building
and perhaps others. In sustaining the statute, the Court
declined to make any analysis of the constitutional claims
raised. It simply made the conclusionary statement that
the attack on the “constitutionality of the statute ... [was]
without merit.” Id. at 225. Whether the Court in fact
addressed the merits of Article I section 11 is speculative,
and the ruling, therefore, has little persuasive effect here.


IV. ARTICLE XVI, SECTION
5: WRONGFUL DEATH


Unlike the general language of the open courts
provision in Article I, section 11, Article XVI, section
5 specifically endows a wrongful death cause of action
with constitutional protection that, in a sense, is a
particularized application of the open courts provision.
The right protected by Article XVI, section 5 is not subject
to the same kind of balancing analysis required by Article
I, section 11. Article XVI, section 5 states:


The right of action to recover
damages for injuries resulting in
death, shall never be abrogated, and
the amount recoverable shall not be
subject to any statutory limitation,
except in cases where compensation
for injuries resulting in death is
provided for by law.


This provision was based on the enactment of Lord
Campbell's Act in 1846 in England to remedy a defect in
the common law. See Jones v. Carvell, Utah, 641 P.2d 105,
107 (1982). The Act spread to this country, was enacted
essentially in its present form in the Territory of Utah, and
was then included in the Utah Constitution at statehood.
The Journal of Constitutional *684  Proceedings sheds
little light on Article XVI, section 5, but a brief history
of our provision was adumbrated in Jones v. Carvell,
supra, 641 P.2d at 107. The provision was deemed to
be a bar to the exclusive death benefit provisions of the
Workmen's Compensation Act, and in 1920, Article XVI,
section 5 was amended to add the last phrase to permit
the workers' compensation laws to provide compensation
for the death of a worker in lieu of a negligence action
for wrongful death to recover damages. See Halling v.
Industrial Commission, 71 Utah 112, 263 P. 78, 80 (1927).
It is only because of the constitutional amendment that the
death benefit provisions of the Workmen's Compensation
Act have been held constitutional. See Henrie v. Rocky
Mountain Packing Corp., 113 Utah 415, 196 P.2d 487,
492 (1948); Garfield Smelting Co. v. Industrial Commission,
53 Utah 133, 178 P. 57 (1918). However, to the extent
one does not qualify as a “dependent” for death benefits
under the Compensation Act, he may still have a wrongful
death cause of action for damages. See generally Star v.
Industrial Commission, Utah, 615 P.2d 436, 438 (1980);
Oliveras v. Caribou-Four Corners, Inc., Utah, 598 P.2d
1320 (1979).


[9]  [10]  Recently, in Malan v. Lewis, Utah, 693 P.2d
661 (1984), we referred to Article XVI, section 5 of the
Constitution and observed that that provision seemed to
“compel the conclusion that the [Utah] Guest Statute is
unconstitutional insofar as it purports to bar the heirs
of a guest killed as a result of a driver's negligence
from bringing a wrongful death action against the host
driver.” Id. at 667. The plain meaning of the constitutional
provision, as the above cases implicitly recognize, is to
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prevent the abolition of the right of action for a wrongful
death, “whether in a wholesale or piecemeal fashion.”
Id. Although this interpretation of Article XVI, section
5 of the Constitution was only part of the reasoning
in Malan and therefore only dictum, it is nevertheless
consistent with the plain meaning of the constitutional
provision and prior law, and sustains our conclusion that
the plain meaning of the constitutional provision cannot
be harmonized with the statute of repose in this case.


Our conclusion is also supported by an opinion of the
Oklahoma Supreme Court which considered whether
a statute of repose in a wrongful death action was
lawful under a constitutional provision almost identical to
ours. Roberts v. Merrill, Okl., 386 P.2d 780 (1963), held
unconstitutional an Oklahoma statute which abolished
the right to file a wrongful death action five years after
the occurrence of an accident since the death which gave
rise to the cause of action did not occur until sometime
later. The Oklahoma Supreme Court held that the plain
language of the Oklahoma Constitution rendered the
Legislature “powerless to abrogate the right of action,
which is the right to effectively pursue a remedy, except
by supplying to the designated beneficiaries under [the
Oklahoma Workmen's Compensation Act] a new form
of compensation.” Id. at 783 (emphasis in original). The
court stated:


The limitation provisions contained in [the challenged
statute] place a condition upon the right [to bring a
wrongful death claim] itself in that they extinguish the
claim before it arises and precludes [sic] the beneficiary
from effectively pursuing the statutory remedy.


....


In the case at bar, we are not concerned with the
question of the general legislative power to regulate
procedure governing the prosecution of death benefit
rights, but with a restrictive condition which operates
to abridge or abrogate the right itself to that class of
persons whose decedents die later than the maximum
period allowed to intervene between injury and demise.
Such restriction, which bars the right to effectively
pursue a remedy, is beyond the legislative authority.


....


... It suffices to say that the cited section of the
Constitution now, as before, absolutely prohibits the
abrogation of “[t]he right of action to recover damages


*685  for injuries resulting in death.” The “right of
action”—a term far from synonymous with “cause
of action”—means the right to effectively pursue
an available remedy in a suitable forum whether
successfully or not.


Id. at 785–86.


In Ludwig v. Johnson, 243 Ky. 533, 49 S.W.2d 347 (1932),
the Kentucky Court of Appeals, construing a Kentucky
constitutional provision also virtually identical to Article
XVI, section 5 of the Utah Constitution, held that the
Kentucky automobile guest statute was unconstitutional
because it took “away the right to recover for death
resulting from negligence, or wrongful act amounting to
anything less than an intentional act, and to that extent it
clearly contravenes section 241 of the Constitution.” Id. 49
S.W.2d at 349. The Kentucky court relied upon its prior
opinion in Howard's Adm'r v. Hunter, 126 Ky. 685, 104
S.W. 723, 724 (1907), where it stated:


It was the manifest intention of the
constitutional provision quoted to
allow an action to be maintained
whenever the death of a person was
caused by the negligent or wrongful
act of another and it is not within
the power of the Legislature to deny
this right of action. The section is
as comprehensive as language can
make it. The words “negligence”
and “wrongful act” are sufficiently
broad to embrace every degree of
tort that can be committed against
the person.


Ludwig v. Johnson, 49 S.W.2d at 349. See also Rosin v.
Lidgerwood Mfg. Co., 89 App.Div. 245, 86 N.Y.S. 49
(1903).


The defendant argues that the Utah Product Liability Act
is not in conflict with Article XVI, section 5 because “the
Legislature did not repeal the wrongful death statute.”
The argument is that the Legislature is free to establish
defenses and limitations to the liability arising from
wrongful conduct which causes a death “so long as
it does not thereby repeal or emasculate the statute.”
According to the defendant, the instant statute only
eliminates recovery in reasonably limited and well-defined
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circumstances and is therefore within the legislative power
and not subject to the constitutional provision.


The defendant's argument is an invitation to rewrite the
Constitution. If the constitutional provision means only
that the Legislature may not directly repeal the wrongful


death statute itself but may nullify the act, 12  in whole or
in part, by indirect means, it lies within the power of the
Legislature to circumvent Article XVI, section 5 at will.
Constitutional rights do not hang from such gossamer
threads. Clearly, the Legislature may enact reasonable
procedures for the enforcement of wrongful death actions
and may provide for reasonable defenses that are not
inconsistent with the fundamental nature of the wrongful
death action itself. See generally, Van Wagoner v. Union
Pacific Railroad Co., 112 Utah 189, 186 P.2d 293, 303
(1947). But it is the Constitution that grants the right to
bring a wrongful death action to all persons, and that right
may not be defeated on the wholly fortuitous event of how
soon a death occurs after the manufacture or first sale of
a product.


12 Article XVI, section 5 has been implemented by
U.C.A., 1953, § 78–11–6 and § 78–11–7.


Finally, the defendant argues that the Utah Product
Liability Act only places reasonable limitations on
wrongful death actions and restricts recovery to certain
reasonable circumstances. In light of our discussion of the
open courts provision, that argument is without merit.
Furthermore, the argument ignores the plain language
of Article XVI, section 5, and exceeds whatever powers
Article XVI, section 5 leaves to the Legislature.


V. SEVERABILITY


Having held section 78–15–3 unconstitutional, we address
the question whether the remainder of the Utah Product
Liability Act is severable from section 3, since the *686


issue will no doubt arise when the case is tried. 13


13 The remaining sections, § 78–15–4 through –6, read
as follows:


78–15–4. Prayer for damages.—No dollar
amount shall be specified in the prayer of a
complaint filed in a product liability action
against a product manufacturer, wholesaler, or


retailer. The complaint shall merely pray for such
damages as are reasonable in the premises.
78–15–5. Alteration or modification of product
after sale as substantial contributing cause
—Manufacturer or seller not liable.—No
manufacturer or seller of a product shall be
held liable for any injury, death or damage
to property sustained as a result of an alleged
defect, failure to warn or protect or failure to
properly instruct, in the use or misuse of that
product, where a substantial contributing cause
of the injury, death or damage to property was
an alteration or modification of the product,
which occurred subsequent to the sale by the
manufacturer or seller to the initial user or
consumer, and which changed the purpose, use,
function, design or intended use or manner of use
of the product from that for which the product
was originally designed, tested or intended.
78–15–6. Defect or defective condition making
product unreasonably dangerous—Rebuttable
presumption.—In any action for damages for
personal injury, death, or property damage
allegedly caused by a defect in a product:
(1) No product shall be considered to have
a defect or to be in a defective condition,
unless at the time the product was sold by
the manufacturer or other initial seller, there
was a defect or defective condition in the
product which made the product unreasonably
dangerous to the user or consumer.
(2) As used in this act, “unreasonably
dangerous” means that the product was
dangerous to an extent beyond which would
be contemplated by the ordinary and prudent
buyer, consumer or user of that product
in that community considering the product's
characteristics, propensities, risks, dangers and
uses together with any actual knowledge,
training, or experience possessed by that
particular buyer, user or consumer.
(3) There is a rebuttable presumption that a
product is free from any defect or defective
condition where the alleged defect in the plans
or designs for the product or the methods
and techniques of manufacturing, inspecting
and testing the product were in conformity
with government standards established for that
industry which were in existence at the time the
plans or designs for the product or the methods
and techniques of manufacturing, inspecting and
testing the product were adopted.
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[11]  “Severability, where part of an act is
unconstitutional, is primarily a matter of legislative
intent[,]” Salt Lake City v. International Ass'n of
Firefighters, Utah, 563 P.2d 786, 791 (1977), which
generally is determined by whether the remaining portions
of the act can stand alone and serve a legitimate legislative
purpose. As demonstrated above, the Act will not achieve
the purposes set forth in section 78–15–2. We cannot
conclude that the Legislature would have enacted sections
4 through 6 without section 3. We therefore hold the Act
nonseverable, and sections 4 through 6 invalid, especially
in light of the restrictions this Court has already placed on
strict liability.


[12]  In sum, we hold that section 78–15–3 is
unconstitutional under Article I, section 11 and also under


Article XVI, section 5 as applied to the facts of this case.
The remainder of the Utah Product Liability Act, not
being severable from section 3, is also invalid.


Reversed and remanded for further proceedings. Costs to
appellant.


HALL, C.J., and HOWE, and DURHAM, JJ., concur.


ZIMMERMAN, J., does not participate herein.


All Citations


717 P.2d 670, Prod.Liab.Rep. (CCH) P 10,823
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134 S.Ct. 2175
Supreme Court of the United States


CTS CORPORATION, Petitioner
v.


Peter WALDBURGER et al.


No. 13–339.
|


Argued April 23, 2014.
|


Decided June 9, 2014.


Synopsis
Background: Landowners brought action against
electronics manufacturer that had previously operated a
plant on or adjacent to their land, asserting state-law
nuisance claims seeking reclamation of toxic chemical
contaminants belonging to manufacturer, remediation
of environmental harm caused by contaminants, and
monetary damages. The United States District Court
for the Western District of North Carolina, Graham C.
Mullen, Senior District Judge, 2012 WL 380053, adopted
the report and recommendation of Dennis L. Howell,
United States Magistrate Judge, 2011 WL 7153937, and
dismissed the complaint as barred by state statute of
repose. Landowners appealed. The United States Court of
Appeals for the Fourth Circuit, Floyd, Circuit Judge, 723
F.3d 434, reversed and remanded. Certiorari was granted.


Holdings: The Supreme Court, Justice Kennedy, held that:


[1] Comprehensive Environmental Response,
Compensation, and Liability Act's (CERCLA) discovery
rule preempts only state statutes of limitation and not
statutes of repose, abrogating McDonald v. Sun Oil Co.,
548 F.3d 774; and


[2] CERCLA's discovery rule did not impliedly preempt
state statutes of repose.


Court of Appeals reversed.


Justice Scalia filed opinion concurring in part and
concurring in the judgment, in which Chief Justice
Roberts, Justice Thomas, and Justice Alito joined.


Justice Ginsburg filed dissenting opinion, in which Justice
Breyer joined.


*2178  Syllabus *


* The syllabus constitutes no part of the opinion of
the Court but has been prepared by the Reporter
of Decisions for the convenience of the reader. See
United States v. Detroit Timber & Lumber Co., 200
U.S. 321, 337, 26 S.Ct. 282, 50 L.Ed. 499.


Federal law pre-empts state-law statutes of limitations in
certain tort actions involving personal injury or property
damage arising from the release of a hazardous substance,
pollutant, or contaminant into the environment. 42
U.S.C. § 9658. Petitioner CTS Corporation sold property
on which it had stored chemicals as part its operations as
an electronics plant. Twenty-four years later, respondents,
the owners of portions of that property and adjacent
landowners, sued, alleging damages from the stored
contaminants. CTS moved to dismiss, citing a state statute
of repose that prevented subjecting a defendant to a tort
suit brought more than 10 years after the defendant's
last culpable act. Because CTS's last act occurred when it
sold the property, the District Court granted the motion.
Finding § 9658 ambiguous, the Fourth Circuit reversed,
holding that the statute's remedial purpose favored pre-
emption.


Held : The judgment is reversed.


723 F.3d 434, reversed.


Justice KENNEDY delivered the opinion of the Court
with respect to all but Part II–D, concluding that § 9658
does not pre-empt state statutes of repose. Pp. 2182 – 2188.


(a) The outcome here turns on whether § 9658
distinguishes between statutes of limitations and statutes
of repose, which are both used to limit the temporal
extent or duration of tort liability. There is considerable
common ground in the policies underlying the two, but
their specified time periods are measured differently and
they seek to attain different purposes and objectives.
Statutes of limitations are designed to promote justice by
encouraging *2179  plaintiffs to pursue claims diligently
and begin to run when a claim accrues. Statutes of repose
effect a legislative judgment that a defendant should be
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free from liability after a legislatively determined amount
of time and are measured from the date of the defendant's
last culpable act or omission. The application of equitable
tolling underscores their difference in purpose. Because
a statute of limitations' purpose is not furthered by
barring an untimely action brought by a plaintiff who was
prevented by extraordinary circumstances from timely
filing, equitable tolling operates to pause the running
of the statute. The purpose of statutes of repose are
unaffected by such circumstances, and equitable tolling
does not apply. Pp. 2182 – 2183.


(b) The text and structure of § 9658 resolve this case.
Under that provision, pre-emption is characterized as an
“[e]xception,” § 9658(a)(1), to the regular rule that the “the
statute of limitations established under State law” applies.
The “applicable limitations period,” the “commencement
date” of which is subject to pre-emption, is defined as “the
period specified in a statute of limitations.” § 9658(b)(2).
That term appears four times, and “statute of repose” does
not appear at all. While it is apparent from the historical
development of the two terms that their general usage has
not always been precise, their distinction was well enough
established to be reflected in the 1982 Study Group
Report that guided § 9658's enactment, acknowledged the
distinction, and urged the repeal of both types of statutes.
Because that distinction is not similarly reflected in § 9658,
it is proper to conclude that Congress did not intend to
pre-empt statutes of repose.


Other textual features further support this conclusion.
It would be awkward to use the singular “applicable
limitations period” to mandate pre-emption of two
different time periods with two different purposes. And
the definition of that limitations period as “the period”
during which a “civil action” under state law “may be
brought,” § 9658(b)(2), presupposes that a civil action
exists. A statute of repose, in contrast, can prohibit a
cause of action from ever coming into existence. Section
9658's inclusion of a tolling rule also suggests that the
statute's reach is limited to statutes of limitations, which
traditionally have been subject to tolling. Respondents
contend that § 9658 also effects an implied pre-emption
because statutes of repose create an obstacle to Congress'
purposes and objectives, see Wyeth v. Levine, 555 U.S.
555, 563–564, 129 S.Ct. 1187, 173 L.Ed.2d 51. But the
level of generality at which the statute's purpose is framed
affects whether a specific reading will further or hinder
that purpose. Here, where Congress chose to leave many


areas of state law untouched, respondents have not shown
that statutes of repose pose an unacceptable obstacle to
the attainment of statutory purposes. Pp. 2184 – 2188.


KENNEDY, J., delivered the opinion of the Court,
except as to Part II–D. SOTOMAYOR, and KAGAN,
JJ., joined that opinion in full, and ROBERTS, C.J.,
and SCALIA, THOMAS, and ALITO, JJ., joined as
to all but Part II–D. SCALIA, J., filed an opinion
concurring in part and concurring in the judgment, in
which ROBERTS, C.J., and THOMAS and ALITO, JJ.,
joined. GINSBURG, J., filed a dissenting opinion, in
which BREYER, J., joined.


Attorneys and Law Firms


Brian J. Murray, Chicago, IL, for Petitioner.


Joseph R. Palmore, for the United States as amicus curiae,
by special leave of the Court, supporting the petitioner.


*2180  John J. Korzen, Winston–Salem, NC, for
Respondents.


E. Thomison Holman, Adams Hendon Carson, Crow
& Saenger, P.A., Asheville, NC, Richard M. Re, Jones
Day, Washington, DC, Brian J. Murray, Counsel of
Record, Michael F. Dolan, Dennis Murashko, Jones Day,
Chicago, IL, for Petitioner.


Allison M. Zieve, Public Citizen Litigation Group,
Washington, DC, John J. Korzen, Counsel of Record,
Wake Forest University School of Law, Appellate
Advocacy Clinic, Winston–Salem, NC, for Respondents.


Opinion


Justice KENNEDY delivered the opinion of the Court,
except as to Part II–D.


The Comprehensive Environmental Response,
Compensation, and Liability Act of 1980 (CERCLA),
94 Stat. 2767, as amended, 42 U.S.C. § 9601 et seq.,
contains a provision that by its terms pre-empts statutes
of limitations applicable to state-law tort actions in
certain circumstances. § 9658. Section 9658 applies to
statutes of limitations governing actions for personal
injury or property damage arising from the release of a
hazardous substance, pollutant, or contaminant into the
environment.
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Section 9658 adopts what is known as the discovery
rule. Under this framework, statutes of limitations in
covered actions begin to run when a plaintiff discovers,
or reasonably should have discovered, that the harm in
question was caused by the contaminant. A person who is
exposed to a toxic contaminant may not develop or show
signs of resulting injury for many years, and so Congress
enacted § 9658 out of concern for long latency periods.


It is undoubted that the discovery rule in § 9658 pre-empts
state statutes of limitations that are in conflict with its
terms. The question presented in this case is whether § 9658
also pre-empts state statutes of repose.


A divided panel of the Court of Appeals for the Fourth
Circuit held that § 9658 does pre-empt statutes of repose.
That holding was in error, and, for the reasons that follow,
the judgment of the Court of Appeals must be reversed.


I


[1]  Congress enacted CERCLA in 1980 “to promote ‘
“the timely cleanup of hazardous waste sites” ’ and to
ensure that the costs of such cleanup efforts were borne
by those responsible for the contamination.” Burlington
N. & S.F.R. Co. v. United States, 556 U.S. 599, 602, 129
S.Ct. 1870, 173 L.Ed.2d 812 (2009) (quoting Consolidated
Edison Co. of New York v. UGI Utilities, Inc., 423 F.3d
90, 94 (C.A.2 2005)). The Act provided a federal cause of
action to recover costs of cleanup from culpable entities
but not a federal cause of action for personal injury or
property damage. Instead, CERCLA directed preparation
of an expert report to determine “the adequacy of
existing common law and statutory remedies in providing
legal redress for harm to man and the environment
caused by the release of hazardous substances into the
environment,” including “barriers to recovery posed by
existing statutes of limitations.” 42 U.S.C. § 9651(e)(1), (3)
(F).


The 1982 report resulting from that statutory directive
proposed certain changes to state tort law. Senate
Committee on Environment and Public Works,
Superfund Section 301(e) Study Group, Injuries and
Damages from Hazardous Wastes— *2181  Analysis and
Improvement of Legal Remedies, 97th Cong., 2d Sess.
(Comm. Print 1982) (hereinafter Study Group Report
or Report). As relevant here, the Study Group Report


noted the long latency periods involved in harm caused by
toxic substances and “recommend[ed] that all states that
have not already done so, clearly adopt the rule that an
action accrues when the plaintiff discovers or should have
discovered the injury or disease and its cause.” Id., at pt. 1,
256. The Report further stated: “The Recommendation is
intended also to cover the repeal of the statutes of repose
which, in a number of states[,] have the same effect as some
statutes of limitation in barring [a] plaintiff's claim before
he knows that he has one.” Ibid.


Congress did not wait long for States to respond to some
or all of the Report's recommendations. Instead, Congress
decided to act at the federal level. Congress amended
CERCLA in 1986 to add the provision now codified in
§ 9658. Whether § 9658 repeals statutes of repose, as the
Study Group Report recommended, is the question to be
addressed here.


The instant case arose in North Carolina, where CTS
Corporation ran an electronics plant in Asheville from
1959 to 1985. (A subsidiary, CTS of Asheville, Inc., ran
the plant until 1983, when CTS Corporation took over.)
The plant manufactured and disposed of electronics and
electronic parts. In the process, it stored the chemicals
trichloroethylene (TCE) and cis–1, 2–dichloroethane
(DCE). In 1987, CTS sold the property, along with
a promise that the site was environmentally sound.
The buyer eventually sold portions of the property to
individuals who, along with adjacent landowners, brought
this suit alleging damage from contaminants on the land.
Those who alleged the injury and damage were the
plaintiffs in the trial court and are respondents here.


Their suit was brought in 2011, 24 years after CTS sold
the property. The suit, filed in the United States District
Court for the Western District of North Carolina, was
a state-law nuisance action against CTS, petitioner here.
Respondents sought “reclamation” of “toxic chemical
contaminants” belonging to petitioner, “remediation
of the environmental harm caused” by contaminants,
and “monetary damages in an amount that will fully
compensate them for all the losses and damages they have
suffered, ... and will suffer in the future.” App. to Pet. for
Cert. 57a. Respondents claim that in 2009 they learned
from the Environmental Protection Agency that their
well water was contaminated, allegedly while petitioner
operated its electronics plant.
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Citing North Carolina's statute of repose, CTS moved
to dismiss the claim. That statute prevents subjecting a
defendant to a tort suit brought more than 10 years after
the last culpable act of the defendant. N.C. Gen.Stat. Ann.
§ 1–52(16) (Lexis 2013) (“[N]o cause of action shall accrue
more than 10 years from the last act or omission of the
defendant giving rise to the cause of action”); Robinson
v. Wadford, ––– N.C.App. ––––, ––––, 731 S.E.2d 539,
541 (2012) (referring to the provision as a “statute of
repose”). Because CTS' last act occurred in 1987, when it
sold the electronics plant, the District Court accepted the
recommendation of a Magistrate Judge and granted CTS'
motion to dismiss.


A divided panel of the Court of Appeals for the Fourth
Circuit reversed, ruling that § 9658 pre-empted the statute
of repose. 723 F.3d 434 (2013). The majority found § 9658
“ambiguous,” but also found that the interpretation in
favor of pre- *2182  emption was preferable because of
CERCLA's remedial purpose. Id., at 443–444.


Judge Thacker dissented. Id., at 445–454. She found the
statutory text's exclusion of statutes of repose to be “plain
and unambiguous.” Id., at 445. She further indicated that,
even “if the preemptive effect of § 9658 were susceptible
to two interpretations, a presumption against preemption
would counsel that we should limit § 9658's preemptive
reach to statutes of limitations without also extending it
to statutes of repose.” Ibid.


The Courts of Appeals, as well as the Supreme Court
of South Dakota, have rendered conflicting judgments
on this question. Compare Burlington N. & S.F.R. Co. v.
Poole Chemical Co., 419 F.3d 355, 362 (C.A.5 2005), and
Clark County v. Sioux Equipment Corp., 2008 S.D. 60, ¶¶
27–29, 753 N.W.2d 406, 417, with McDonald v. Sun Oil
Co., 548 F.3d 774, 779 (C.A.9 2008). This Court granted
certiorari. 571 U.S. ––––, 134 S.Ct. 896, 187 L.Ed.2d 702
(2014).


II


A


[2]  [3]  The outcome of the case turns on whether §
9658 makes a distinction between state-enacted statutes of
limitations and statutes of repose. Statutes of limitations
and statutes of repose both are mechanisms used to limit


the temporal extent or duration of liability for tortious
acts. Both types of statute can operate to bar a plaintiff's
suit, and in each instance time is the controlling factor.
There is considerable common ground in the policies
underlying the two types of statute. But the time periods
specified are measured from different points, and the
statutes seek to attain different purposes and objectives.
And, as will be explained, § 9658 mandates a distinction
between the two.


[4]  [5]  In the ordinary course, a statute of limitations
creates “a time limit for suing in a civil case, based on
the date when the claim accrued.” Black's Law Dictionary
1546 (9th ed. 2009) (Black's); see also Heimeshoff v.
Hartford Life & Accident Ins. Co., 571 U.S. ––––, ––––,
134 S.Ct. 604, 610, 187 L.Ed.2d 529 (2013) (“As a general
matter, a statute of limitations begins to run when the
cause of action ‘ “accrues” ’—that is, when ‘the plaintiff
can file suit and obtain relief’ ” (quoting Bay Area Laundry
and Dry Cleaning Pension Trust Fund v. Ferbar Corp. of
Cal., Inc., 522 U.S. 192, 201, 118 S.Ct. 542, 139 L.Ed.2d
553 (1997))). Measured by this standard, a claim accrues
in a personal-injury or property-damage action “when
the injury occurred or was discovered.” Black's 1546. For
example, North Carolina, whose laws are central to this
case, has a statute of limitations that allows a person three
years to bring suit for personal injury or property damage,
beginning on the date that damage “becomes apparent
or ought reasonably to have become apparent to the
claimant, whichever event first occurs.” N.C. Gen.Stat.
Ann. § 1–52(16).


[6]  [7]  [8]  [9]  A statute of repose, on the other hand,
puts an outer limit on the right to bring a civil action. That
limit is measured not from the date on which the claim
accrues but instead from the date of the last culpable act
or omission of the defendant. A statute of repose “bar[s]
any suit that is brought after a specified time since the
defendant acted (such as by designing or manufacturing a
product), even if this period ends before the plaintiff has
suffered a resulting injury.” Black's 1546. The statute of
repose limit is “not related to the accrual of any cause
of action; the injury need not have occurred, much less
have been discovered.” *2183  54 C.J.S., Limitations of
Actions § 7, p. 24 (2010) (hereinafter C.J.S.). The repose
provision is therefore equivalent to “a cutoff,” Lampf,
Pleva, Lipkind, Prupis & Petigrow v. Gilbertson, 501 U.S.
350, 363, 111 S.Ct. 2773, 115 L.Ed.2d 321 (1991), in
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essence an “absolute ... bar” on a defendant's temporal
liability, C.J.S. § 7, at 24.


[10]  [11]  [12]  [13]  Although there is substantial
overlap between the policies of the two types of statute,
each has a distinct purpose and each is targeted at a
different actor. Statutes of limitations require plaintiffs
to pursue “diligent prosecution of known claims.”
Black's 1546. Statutes of limitations “promote justice
by preventing surprises through [plaintiffs'] revival of
claims that have been allowed to slumber until evidence
has been lost, memories have faded, and witnesses have
disappeared.” Railroad Telegraphers v. Railway Express
Agency, Inc., 321 U.S. 342, 348–349, 64 S.Ct. 582, 88 L.Ed.
788 (1944). Statutes of repose also encourage plaintiffs
to bring actions in a timely manner, and for many
of the same reasons. But the rationale has a different
emphasis. Statutes of repose effect a legislative judgment
that a defendant should “be free from liability after the
legislatively determined period of time.” C.J.S. § 7, at 24;
see also School Board of Norfolk v. United States Gypsum
Co., 234 Va. 32, 37, 360 S.E.2d 325, 328 (1987) (“[S]tatutes
of repose reflect legislative decisions that as a matter of
policy there should be a specific time beyond which a
defendant should no longer be subjected to protracted
liability” (internal quotation marks omitted)). Like a
discharge in bankruptcy, a statute of repose can be said to
provide a fresh start or freedom from liability. Indeed, the
Double Jeopardy Clause has been described as “a statute
of repose” because it in part embodies the idea that at
some point a defendant should be able to put past events
behind him. Jones v. Thomas, 491 U.S. 376, 392, 109 S.Ct.
2522, 105 L.Ed.2d 322 (1989) (SCALIA, J., dissenting).


[14]  [15]  One central distinction between statutes
of limitations and statutes of repose underscores their
differing purposes. Statutes of limitations, but not statutes
of repose, are subject to equitable tolling, a doctrine that
“pauses the running of, or ‘tolls,’ a statute of limitations
when a litigant has pursued his rights diligently but some
extraordinary circumstance prevents him from bringing a
timely action.” Lozano v. Montoya Alvarez, 572 U.S. 1,
––––, 134 S.Ct. 1224, 1231–1232, 188 L.Ed.2d 200 (2014).
Statutes of repose, on the other hand, generally may not
be tolled, even in cases of extraordinary circumstances
beyond a plaintiff's control. See, e.g., Lampf, supra, at
363, 111 S.Ct. 2773 (“[A] period of repose [is] inconsistent
with tolling”); 4 C. Wright & A. Miller, Federal Practice
and Procedure § 1056, p. 240 (3d ed. 2002) (“[A] critical


distinction is that a repose period is fixed and its expiration
will not be delayed by estoppel or tolling”); Restatement
(Second) of Torts § 899, Comment g (1977).


[16]  [17]  Equitable tolling is applicable to statutes of
limitations because their main thrust is to encourage the
plaintiff to “pursu[e] his rights diligently,” and when an
“extraordinary circumstance prevents him from bringing
a timely action,” the restriction imposed by the statute of
limitations does not further the statute's purpose. Lozano,
supra, at ––––, 134 S.Ct., at 1231–1232. But a statute of
repose is a judgment that defendants should “be free from
liability after the legislatively determined period of time,
beyond which the liability will no longer exist and will
not be tolled for any reason.” C.J.S. § 7, at 24. As an
illustrative example, under North Carolina law statutes of
limitations may be tolled but statutes of repose may not.
*2184  See, e.g., Monson v. Paramount Homes, Inc., 133


N.C.App. 235, 239–241, 515 S.E.2d 445, 449 (1999).


B


The relevant provisions of § 9658 and its definitions are
central here, so the pre-emption directive is quoted in full:


“(a) State statutes of limitations for hazardous substance
cases


“(1) Exception to State statutes


“In the case of any action brought under State law
for personal injury, or property damages, which
are caused or contributed to by exposure to any
hazardous substance, or pollutant or contaminant,
released into the environment from a facility, if
the applicable limitations period for such action (as
specified in the State statute of limitations or under
common law) provides a commencement date which
is earlier than the federally required commencement
date, such period shall commence at the federally
required commencement date in lieu of the date
specified in such State statute.


“(2) State law generally applicable


“Except as provided in paragraph (1), the statute of
limitations established under State law shall apply
in all actions brought under State law for personal
injury, or property damages, which are caused
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or contributed to by exposure to any hazardous
substance, or pollutant or contaminant, released into
the environment from a facility.


. . . . .


“(b) Definitions


. . . . .


“(2) Applicable limitations period


“The term ‘applicable limitations period’ means the
period specified in a statute of limitations during
which a civil action referred to in subsection (a)(1) of
this section may be brought.


“(3) Commencement date


“The term ‘commencement date’ means the date
specified in a statute of limitations as the beginning
of the applicable limitations period.


“(4) Federally required commencement date


“(A) In general


“Except as provided in subparagraph (B), the term
‘federally required commencement date’ means the
date the plaintiff knew (or reasonably should have
known) that the personal injury or property damages
referred to in subsection (a)(1) of this section were
caused or contributed to by the hazardous substance
or pollutant or contaminant concerned.


“(B) Special rules


“In the case of a minor or incompetent plaintiff, the
term ‘federally required commencement date’ means
the later of the date referred to in subparagraph (A)
or the following:


“(i) In the case of a minor, the date on which the
minor reaches the age of majority, as determined by
State law, or has a legal representative appointed.


“(ii) In the case of an incompetent individual, the date
on which such individual becomes competent or has
had a legal representative appointed.”


On the facts of this case, petitioner does not contend
that North Carolina's 3–year statute of limitations bars
respondents' suit. Though the suit was filed in 2011,


more than 20 years after petitioner sold the property
at issue, respondents allege that they learned about the
contamination only in 2009.


*2185  C


The Court now examines in more detail the question
whether the state statute of repose is pre-empted by the
federal statute.


[18]  [19]  The Court of Appeals supported its
interpretation of § 9658 by invoking the proposition
that remedial statutes should be interpreted in a liberal
manner. The Court of Appeals was in error when it
treated this as a substitute for a conclusion grounded in
the statute's text and structure. After all, almost every
statute might be described as remedial in the sense that
all statutes are designed to remedy some problem. And
even if the Court identified some subset of statutes as
especially remedial, the Court has emphasized that “no
legislation pursues its purposes at all costs.” Rodriguez
v. United States, 480 U.S. 522, 525–526, 107 S.Ct. 1391,
94 L.Ed.2d 533 (1987) (per curiam ). Congressional
intent is discerned primarily from the statutory text. In
any event, were the Court to adopt a presumption to
help resolve ambiguity, substantial support also exists
for the proposition that “the States' coordinate role in
government counsels against reading” federal laws such
as § 9658 “to restrict the States' sovereign capacity to
regulate” in areas of traditional state concern. FTC v.
Phoebe Putney Health System, Inc., 568 U.S. ––––, ––––,
133 S.Ct. 1003, 1016, 185 L.Ed.2d 43 (2013).


Turning to the statutory text, the Court notes first that §
9658, in the caption of subsection (a), characterizes pre-
emption as an “[e]xception” to the regular rule. § 9658(a)
(1). Section 9658 contains another subsection, with the
heading “State law generally applicable,” that provides
the rule that “the statute of limitations established under
State law shall apply.” § 9658(a)(2). Under this structure,
state law is not pre-empted unless it fits into the precise
terms of the exception.


The statute defines the “applicable limitations period,”
the “commencement date” of which is subject to pre-
emption, as a period specified in “a statute of limitations.”
§ 9658(b)(2). Indeed, § 9658 uses the term “statute of
limitations” four times (not including the caption), but
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not the term “statute of repose.” This is instructive, but it
is not dispositive. While the term “statute of limitations”
has acquired a precise meaning, distinct from “statute of
repose,” and while that is its primary meaning, it must
be acknowledged that the term “statute of limitations”
is sometimes used in a less formal way. In that sense, it
can refer to any provision restricting the time in which
a plaintiff must bring suit. See Black's 1546; see also
Ernst & Ernst v. Hochfelder, 425 U.S. 185, 210, 96 S.Ct.
1375, 47 L.Ed.2d 668 (1976). Congress has used the
term “statute of limitations” when enacting statutes of
repose. See, e.g., 15 U.S.C. § 78u–6(h)(1)(B)(iii)(I)(aa)
(2012 ed.) (creating a statute of repose and placing it in
a provision entitled “Statute of limitations”); 42 U.S.C. §
2278 (same). And petitioner does not point out an example
in which Congress has used the term “statute of repose.”
So the Court must proceed to examine other evidence
of the meaning of the term “statute of limitations” as
it is used in § 9658. The parties debate the historical
development of the terms “statute of limitations” and
“statute of repose” in an effort to show how these terms
were likely understood in 1986, when Congress enacted §
9658. It is apparent that the distinction between statutes of
limitations and statutes of repose was understood by some
courts and scholars before 1986. The 1977 Restatement
of Torts noted that “[i]n recent years special ‘statutes
of repose’ have been adopted in some states.... The
statutory period in these acts is usually longer than that for
*2186  the regular statute of limitations, but ... may have


run before a cause of action came fully into existence.”
Restatement (Second) of Torts § 899, Comment g.


But that usage, now predominant, then was not the
only definition of the two terms. One scholar, writing in
1981, described multiple usages of the terms, including
both a usage in which the terms are equivalent and
also the modern, more precise usage. McGovern, The
Variety, Policy and Constitutionality of Product Liability
Statutes of Repose, 30 Am. U.L. Rev. 579, 584 (1981)
(describing a statute of repose as “distinct from a statute
of limitation because [a statute of repose] begins to run at
a time unrelated to the traditional accrual of the cause of
action”).


Respondents note that an entry in Black's Law Dictionary
from 1979 describes a statute of limitations as follows:
“Statutes of limitations are statutes of repose.” Black's 835
(5th ed.). That statement likely reflects an earlier, broader
usage in which the term “statute of repose” referred to


all provisions delineating the time in which a plaintiff
must bring suit. See, e.g., Pillow v. Roberts, 13 How. 472,
477, 14 L.Ed. 228 (1852) (“Statutes of limitation ... are
statutes of repose, and should not be evaded by a forced
construction”); Rosenberg v. North Bergen, 61 N.J. 190,
201, 293 A.2d 662, 667 (1972) (“All statutes limiting in
any way the time within which a judicial remedy may be
sought are statutes of repose”); Black's 1077 (rev. 4th ed.
1968) (defining “statute of limitations” as “[a] statute ...
declaring that no suit shall be maintained ... unless
brought within a specified period after the right accrued.
Statutes of limitation are statutes of repose”); Ballentine's
Law Dictionary 1233 (2d ed. 1948) (similar). That usage
does not necessarily support respondents' interpretation,
because the broad usage of the term “statute of repose”
does not mean that the term “statute of limitations” must
refer to both types of statute.


From all this, it is apparent that general usage of the legal
terms has not always been precise, but the concept that
statutes of repose and statutes of limitations are distinct
was well enough established to be reflected in the 1982
Study Group Report, commissioned by Congress. In one
of its recommendations, the Study Group Report called
on States to adopt the discovery rule now embodied in
§ 9658. Study Group Report, pt. 1, at 256. The Report
acknowledged that statutes of repose were not equivalent
to statutes of limitations and that a recommendation
to pre-empt the latter did not necessarily include the
former. For immediately it went on to state: “The
Recommendation is intended also to cover the repeal of
the statutes of repose which, in a number of states[,] have
the same effect as some statutes of limitation in barring
[a] plaintiff's claim before he knows that he has one.” Ibid.
The scholars and professionals who were discussing this
matter (and indeed were advising Congress) knew of a
clear distinction between the two.


The Report clearly urged the repeal of statutes of repose as
well as statutes of limitations. But in so doing the Report
did what the statute does not: It referred to statutes of
repose as a distinct category. And when Congress did not
make the same distinction, it is proper to conclude that
Congress did not exercise the full scope of its pre-emption
power.


While the use of the term “statute of limitations” in §
9658 is not dispositive, the Court's textual inquiry does
not end there, for other features of the statutory text
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further support the exclusion of statutes of repose. The
text of § 9658 includes language describing the covered
period in the singular. The statute uses the terms “the
applicable limitations period,” “such period *2187  shall
commence,” and “the statute of limitations established
under State law.” This would be an awkward way to
mandate the pre-emption of two different time periods
with two different purposes.


True, the Dictionary Act states that “words importing the
singular include and apply to several persons, parties, or
things” unless “the context indicates otherwise.” 1 U.S.C.
§ 1. But the Court has relied on this directive when the
rule is “ ‘necessary to carry out the evident intent of the
statute.’ ” United States v. Hayes, 555 U.S. 415, 422, n. 5,
129 S.Ct. 1079, 172 L.Ed.2d 816 (2009) (quoting First Nat.
Bank in St. Louis v. Missouri, 263 U.S. 640, 657, 44 S.Ct.
213, 68 L.Ed. 486 (1924)). As discussed, the context here
shows an evident intent not to cover statutes of repose.


Further, to return again to the definition of the
“applicable limitations period,” the statute describes it as
“the period” during which a “civil action” under state
law “may be brought.” § 9658(b)(2). It is true that in
a literal sense a statute of repose limits the time during
which a suit “may be brought” because it provides a point
after which a suit cannot be brought. Ibid.; see C.J.S. §
7, at 24 (“A statute of repose ... limits the time within
which an action may be brought”). But the definition of
the “applicable limitations period” presupposes that “a
[covered] civil action” exists. § 9658(b)(2). Black's Law
Dictionary defines a “civil action” as identical to an
“action at law,” which in relevant part is defined as a “civil
suit stating a legal cause of action.” Black's 32–33, 279 (9th
ed. 2009); see also id., at 222 (5th ed. 1979).


[20]  [21]  A statute of repose, however, as noted above,
“is not related to the accrual of any cause of action.” C.J.S.
§ 7, at 24. Rather, it mandates that there shall be no cause
of action beyond a certain point, even if no cause of action
has yet accrued. Thus, a statute of repose can prohibit a
cause of action from coming into existence. See, e.g., N.C.
Gen.Stat. Ann. § 1–52(16) (“[N]o cause of action shall
accrue more than 10 years from the last act or omission of
the defendant giving rise to the cause of action”); see also
Hargett v. Holland, 337 N.C. 651, 654–655, 447 S.E.2d
784, 787 (1994) ( “A statute of repose creates an additional
element of the claim itself which must be satisfied in
order for the claim to be maintained.... If the action


is not brought within the specified period, the plaintiff
literally has no cause of action” (internal quotation marks
omitted)); Lamb v. Wedgewood South Corp., 308 N.C. 419,
440–441, 302 S.E.2d 868, 880 (1983). A statute of repose
can be said to define the scope of the cause of action, and
therefore the liability of the defendant. See Hargett, supra,
at 655–656, 447 S.E.2d, at 788.


[22]  [23]  In light of the distinct purpose for statutes
of repose, the definition of “applicable limitations
period” (and thus also the definition of “commencement
date”) in § 9658(b)(2) is best read to encompass only
statutes of limitations, which generally begin to run after
a cause of action accrues and so always limit the time in
which a civil action “may be brought.” A statute of repose,
however, may preclude an alleged tortfeasor's liability
before a plaintiff is entitled to sue, before an actionable
harm ever occurs.


Another and altogether unambiguous textual indication
that § 9658 does not pre-empt statutes of repose is
that § 9658 provides for equitable tolling for “minor or
incompetent plaintiff[s].” § 9658(b)(4)(B). As noted in
the preceding discussion, a “critical distinction” between
statutes of limitations and statutes of repose “is that a
repose period is fixed and its expiration will not be delayed
by estoppel or tolling.” *2188  4 Wright, Federal Practice
and Procedure § 1056, at 240. As a consequence, the
inclusion of a tolling rule in § 9658 suggests that the
statute's reach is limited to statutes of limitations, which
traditionally have been subject to tolling. It would be odd
for Congress, if it did seek to pre-empt statutes of repose,
to pre-empt not just the commencement date of statutes of
repose but also state law prohibiting tolling of statutes of
repose—all without an express indication that § 9658 was
intended to reach the latter.


[24]  In addition to their argument that § 9658 expressly
pre-empts statutes of repose, respondents contend that
§ 9658 effects an implied pre-emption because statutes
of repose “creat[e] an unacceptable ‘obstacle to the
accomplishment and execution of the full purposes and
objectives of Congress.’ ” Wyeth v. Levine, 555 U.S. 555,
563–564, 129 S.Ct. 1187, 173 L.Ed.2d 51 (2009) (quoting
Hines v. Davidowitz, 312 U.S. 52, 67, 61 S.Ct. 399, 85
L.Ed. 581 (1941)). Respondents argue that pre-emption of
statutes of repose advances § 9658's purpose, namely to
help plaintiffs bring tort actions for harm caused by toxic
contaminants.
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[25]  [26]  But the level of generality at which the
statute's purpose is framed affects the judgment whether
a specific reading will further or hinder that purpose.
CERCLA, it must be remembered, does not provide
a complete remedial framework. The statute does not
provide a general cause of action for all harm caused
by toxic contaminants. Section 9658 leaves untouched
States' judgments about causes of action, the scope of
liability, the duration of the period provided by statutes of
limitations, burdens of proof, rules of evidence, and other
important rules governing civil actions. “ ‘The case for
federal pre-emption is particularly weak where Congress
has indicated its awareness of the operation of state law in
a field of federal interest, and has nonetheless decided to
stand by both concepts and to tolerate whatever tension
there [is] between them.’ ” Wyeth, supra, at 574–575, 129
S.Ct. 1187 (quoting Bonito Boats v. Thunder Craft Boats,
Inc., 489 U.S. 141, 166–167, 109 S.Ct. 971, 103 L.Ed.2d
118 (1989)). Respondents have not shown that in light
of Congress' decision to leave those many areas of state
law untouched, statutes of repose pose an unacceptable
obstacle to the attainment of CERCLA's purposes.


D


Under a proper interpretation of § 9658, statutes of repose
are not within Congress' pre-emption mandate. Although
the natural reading of § 9658's text is that statutes of repose
are excluded, the Court finds additional support for its
conclusion in well-established “presumptions about the
nature of pre-emption.” Medtronic, Inc. v. Lohr, 518 U.S.
470, 484–485, 116 S.Ct. 2240, 135 L.Ed.2d 700 (1996)
(citing Gade v. National Solid Wastes Management Assn.,
505 U.S. 88, 111, 112 S.Ct. 2374, 120 L.Ed.2d 73 (1992)
(KENNEDY, J., concurring in part and concurring in
judgment)).


“[B]ecause the States are independent sovereigns in our
federal system,” the Court “ ‘assum[es] that the historic
police powers of the States were not to be superseded by
the Federal Act unless that was the clear and manifest
purpose of Congress.’ ” Medtronic, supra, at 485, 116 S.Ct.
2240 (quoting Rice v. Santa Fe Elevator Corp., 331 U.S.
218, 230, 67 S.Ct. 1146, 91 L.Ed. 1447 (1947)).


It follows that “when the text of a pre-emption clause
is susceptible of more than one plausible reading, courts


ordinarily ‘accept the reading that disfavors pre-emption.’
” Altria Group, Inc. v. Good, 555 U.S. 70, 77, 129
S.Ct. 538, 172 L.Ed.2d 398 (2008) (quoting Bates v.
Dow Agrosciences *2189  LLC, 544 U.S. 431, 449, 125
S.Ct. 1788, 161 L.Ed.2d 687 (2005)). That approach is
“consistent with both federalism concerns and the historic
primacy of state regulation of matters of health and
safety.” Medtronic, 518 U.S., at 485, 116 S.Ct. 2240.


The effect of that presumption is to support, where
plausible, “a narrow interpretation” of an express pre-
emption provision, ibid., especially “when Congress has
legislated in a field traditionally occupied by the States,”
Altria, supra, at 77, 129 S.Ct. 538. The presumption
has greatest force when Congress legislates in an area
traditionally governed by the States' police powers. See
Rice, supra, at 230, 67 S.Ct. 1146. “In our federal system,
there is no question that States possess the ‘traditional
authority to provide tort remedies to their citizens' as they
see fit.” Wos v. E.M.A., 568 U.S. ––––, ––––, 133 S.Ct.
1391, 1400, 185 L.Ed.2d 471 (2013) (quoting Silkwood v.
Kerr–McGee Corp., 464 U.S. 238, 248, 104 S.Ct. 615, 78
L.Ed.2d 443 (1984)).


The result of respondents' interpretation would be that
statutes of repose would cease to serve any real function.
Respondents have not shown the statute has the clarity
necessary to justify that reading.


* * *


The judgment of the Court of Appeals for the Fourth
Circuit is reversed.


It is so ordered.


Justice SCALIA, with whom THE CHIEF JUSTICE,
Justice THOMAS, and Justice ALITO join, concurring in
part and concurring in the judgment.
I join all but Part II–D of Justice KENNEDY's opinion.
I do not join that Part because I remain convinced that
“[t]he proper rule of construction for express pre-emption
provisions is ... the one that is customary for statutory
provisions in general: Their language should be given
its ordinary meaning.” Cipollone v. Liggett Group, Inc.,
505 U.S. 504, 548, 112 S.Ct. 2608, 120 L.Ed.2d 407
(1992) (SCALIA, J., concurring in judgment in part and
dissenting in part). The contrary notion—that express
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pre-emption provisions must be construed narrowly—
was “extraordinary and unprecedented” when this Court
announced it two decades ago, id., at 544, 112 S.Ct. 2608,
and since then our reliance on it has been sporadic at
best, see Altria Group, Inc. v. Good, 555 U.S. 70, 99–
103, 129 S.Ct. 538, 172 L.Ed.2d 398 (2008) (THOMAS,
J., dissenting). For the reasons given in the balance of
the opinion, ordinary principles of statutory construction
demonstrate that 42 U.S.C. § 9658 pre-empts only statutes
of limitation and not statutes of repose.


Justice GINSBURG, with whom Justice BREYER joins,
dissenting.
North Carolina's law prescribing “periods ... for the
commencement of actions [for personal injury or damage
to property],” N.C. Gen.Stat. Ann. §§ 1–46, 1–52 (Lexis
2013), includes in the same paragraph, § 1–52(16), both a
discovery rule and an absolute period of repose. Section
1–52(16) states that personal injury and property damage
claims


“shall not accrue until bodily harm
to the claimant or physical damage
to his property becomes apparent
or ought reasonably to have
become apparent to the claimant....
Provided that no [claim] shall accrue
more than 10 years from the last act
or omission of the defendant giving
rise to the [claim].”


The question presented is whether a federal statute on
the timeliness of suits for harm caused by environmental
contamination, 42 U.S.C. § 9658, preempts North
Carolina's 10–year repose provision.


*2190  The federal statute concerns hazardous-waste-
caused injuries with long latency periods that can run
10 to 40 years. To ensure that latent injury claims
would not become time barred during the years in which
the injury remained without manifestation, Congress
amended the Comprehensive Environmental Response,
Compensation, and Liability Act of 1980 (CERCLA),
42 U.S.C. § 9601 et seq., to include a provision, § 9658,
on “actions under state law for damages from exposure
to hazardous substances.” See H.R. Conf. Rep. No.
99–962, pp. 87–88, 261 (1986) (hereinafter Conference
Report) (problem centers on when state limitations


periods begin to run rather than the number of years they
run; Congress therefore established “a [f]ederally-required
commencement date”). Captioned “Exception to State
statutes,” § 9658(a)(1) instructs that when the applicable
state limitations period specifies “a commencement date ...
earlier than the federally required commencement date,”
the federal date shall apply “in lieu of the date specified in
[state law].”


The Court in the case at hand identifies as the relevant
prescriptive period North Carolina's 10–year repose
provision. I agree. But as I see it, the later “federally
required commencement date,” § 9658(a)(1), (b)(4),
displaces the earlier date state law prescribes.


Section 9658(b)(3) defines “commencement date” as “the
date specified in a statute of limitations as the beginning of
the applicable limitations period.” Under North Carolina
law, that date is determined by the occurrence of “the
last act or omission of the defendant giving rise to the
[claim].” N.C. Gen.Stat. Ann. 1–52(16). The definition key
to this controversy, however, appears in § 9658(b)(4)(A):
“ ‘[F]ederally required commencement date’ means the
date the plaintiff knew (or reasonably should have known)
that [her] injury ... [was] caused ... by the hazardous
substance ... concerned.” Congress, in short, directed,
in § 9658(a)(1), that the federally prescribed discovery
rule, set out in § 9658(b)(4), shall apply “in lieu of” the
earlier “commencement date” (the defendant's “last act or
omission”) specified in N.C. Gen.Stat. Ann. § 1–52(16).


Why does the Court fight this straightforward reading?
At length, the Court's opinion distinguishes statutes of
limitations from statutes of repose. See ante, at 2182 –
2188. Yet North Carolina itself made its repose period
a component of the statute prescribing periods for “the
commencement of actions.” §§ 1–46, 1–52(16). What is a
repose period, in essence, other than a limitations period
unattended by a discovery rule? See Senate Committee on
Environment and Public Works, Superfund Section 301(e)
Study Group, Injuries and Damages from Hazardous
Wastes—Analysis and Improvement of Legal Remedies,
97th Cong., 2d Sess., (pt. 1) 255–256 (Comm. Print 1982)
(hereinafter Study Group Report).


The legislative history of § 9658, moreover, shows why the
distinction the Court draws between statutes of limitations
and repose prescriptions cannot be what Congress
ordered. As the Court recognizes, ante, at 2180 – 2181,
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Congress amended CERCLA to include § 9658 in response
to the report of an expert Study Group commissioned
when CERCLA was enacted. That report directed its
proposals to the States rather than to Congress. It
“recommend[ed] that the several states enhance and
develop common law and statutory remedies, and that
they remove unreasonable procedural and other barriers
to recovery in court action for personal injuries resulting
from exposure to hazardous waste.” Study Group Report
255. The report then made specific proposals. *2191
Under the heading “Statutes of Limitations,” the Study
Group proposed (1) “that all [S]tates ... clearly adopt the
rule that an action accrues when the plaintiff discovers or
should have discovered the injury or disease and its cause”
and (2) that States repeal “statutes of repose which, in a
number of [S]tates have the same effect as some statutes
of limitation in barring plaintiff's claim before he knows
he has one.” Id., at 255–256. Both measures are necessary,
the report explained, because “many of the hazardous
wastes are carcinogens” with “latency period[s] for the
appearance of injury or disease ... likely to [run] for thirty
years or more.” Id., at 255.


Beyond question, a repose period, like the 10–year period
at issue here, will prevent recovery for injuries with latency
periods running for decades. Thus, altering statutes of
limitations to include a discovery rule would be of little
use in States with repose prescriptions.


Rather than await action by the States, Congress
decided to implement the Study Group's proposal itself
by adopting § 9658. Ante, at 2181. The Conference
Report relates the Study Group Report's observation that
“certain State statutes deprive plaintiffs of their day in
court” because “[i]n the case of a long-latency disease,
such as cancer,” a limitations period that begins to run
before the plaintiff has discovered her injury frequently
will make timely suit impossible. Conference Report 261.
The Conference Report then states that “[t]his section”—§


9658—“addresses the problem identified in the [Study
Group Report].” Ibid. As the Study Group Report makes
clear, “the problem” it identified, to which the Conference
Report adverted, cannot be solved when statutes of repose
remain operative. The Court's interpretation thus thwarts
Congress' clearly expressed intent to fix “the problem” the
Study Group described.


In lieu of uniform application of the “federally required
commencement date,” § 9658(b)(4), the Court allows those
responsible for environmental contamination, if they are
located in the still small number of States with repose


periods, *  to escape liability for the devastating harm
they cause, harm hidden from detection for more than
10 years. Instead of encouraging prompt identification
and remediation of toxic contamination before it can kill,
the Court's decision gives contaminators an incentive to
conceal the hazards they have created until the repose
period has run its full course.


* See Conn. Gen.Stat. §§ 52–577, 52–584 (2013) (three
years); Kan. Stat. Ann. § 60–513(b) (2005) (10
years); Ore.Rev.Stat. § 12.115 (2013) (10 years).
See also Abrams v. Ciba Specialty Chemicals Corp.,
659 F.Supp.2d 1225, 1228–1240 (S.D.Ala.2009)
(discussing Alabama's 20–year common-law rule of
repose and holding that § 9658 preempts it).


Far from erring, see ante, at 2180, 2184 – 2185, the Fourth
Circuit, I am convinced, got it exactly right in holding
that § 9658 supersedes state law contrary to the federally
required discovery rule. I would affirm that court's sound
judgment.


All Citations


134 S.Ct. 2175, 189 L.Ed.2d 62, 78 ERC 1505, 82 USLW
4443, 14 Cal. Daily Op. Serv. 6329, 2014 Daily Journal
D.A.R. 7287, 24 Fla. L. Weekly Fed. S 819, 86 A.L.R.
Fed. 2d 665
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754 P.2d 933
Supreme Court of Utah.


Chris Sorenson FORBES and Randy Coombs Forbes,
individually and as guardians and natural parents
of Nicole Lynn Forbes, Plaintiffs and Appellants,


v.
ST. MARK'S HOSPITAL, a Utah corporation, Don


Van Steeter, M.D., Toshiko Toyota, M.D., and John
Does 1 through 20, Defendants and Respondents.


No. 20713.
|


May 3, 1988.


Patient appealed from judgment of the Third District
Court, Salt Lake County, Dean C. Conder, J., which
determined that medical malpractice action was time
barred. The Supreme Court, Hall, C.J., held that statute
extending time for filing malpractice action for 120–days
after service of notice on the provider if notice is given
less than 90 days before the expiration of the statute
of limitations applies to both the two-year statute of
limitations and the four-year statute.


Vacated and remanded.


Attorneys and Law Firms


*933  Bryan L. McDougal, Salt Lake City, for plaintiffs
and appellants.


Carman E. Kipp, Gregory J. Sanders, Salt Lake City, for
St. Mark's Hosp.


Stewart M. Hanson, Jr., Francis J. Carney, Salt Lake City,
for Don Van Steeter, M.D.


P. Keith Nelson, Salt Lake City, for Toshiko Toyota,
M.D.


Opinion


HALL, Chief Justice:


Plaintiffs appeal the summary judgment of the district
court which dismissed their medical malpractice action on
the ground that it was time barred by Utah Code Ann. §
78–14–4 (1987).


Two statutory provisions govern the commencement of
medical malpractice actions. Utah Code Ann. §§ 78–14–4
and –8 (1987) provide in part:


*934  78–14–4. Statute of Limitations–Exceptions–
Application.


(1) No malpractice action against a health care provider
may be brought unless it is commenced within two years
after the plaintiff or patient discovers, or through the
use of reasonable diligence should have discovered the
injury, whichever first occurs, but not to exceed four
years after the date of the alleged act, omission, neglect
or occurrence....


78–14–8. Notice of Intent to Commence Action.


No malpractice action against a health care provider
may be initiated unless and until the plaintiff gives the
prospective defendant or his executor or successor, at
least ninety days' prior notice of intent to commence
an action.... If the notice is served less than ninety days
prior to the expiration of the applicable time period, the
time for commencing the malpractice action against the
health care provider shall be extended to 120 days from
the date of service of notice.


The facts in the instant case are not in dispute. The alleged
malpractice occurred on March 1, 1981, but was not


discovered until November 27, 1982; 1  the notice of intent
to commence an action was served on November 20, 1984;
and the action was commenced on March 12, 1985. Thus,
the limitation period, absent any extension, would have
expired on November 27, 1984—two years after the date
of discovery. The four-year statutory period, absent any
extension, would have expired on March 1, 1985—four
years after the date of the alleged malpractice.


1 The two-year provision in section 78–14–4 “does not
commence to run until the injured person knew or
should have known that he had sustained an injury
and that the injury was caused by negligent action.”
Foil v. Ballinger, 601 P.2d 144, 148 (Utah 1979).


The notice of intent was served seven days before the
expiration of the two-year limitation period, and in its
memorandum decision, the trial court concluded that
service of the notice of intent to commence the action less
than ninety days prior to the expiration of the two-year
statute of limitations extended that limitation period 120
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days from the date of service to March 20, 1985. It further
concluded that service of the notice did not extend the
four-year statutory period because it was not served less
than ninety days prior to its expiration date of March 1,
1985.


The issue presented for determination is whether a notice
of intent to commence an action served less than ninety
days prior to the expiration of the two-year limitation
period, but not less than ninety days prior to the
expiration of the four-year limitation period, extends both
periods or only the two-year limitation period. The issue
being limited to one of law, namely, one of statutory
interpretation, no deference need be given the conclusions


reached by the trial court. 2


2 See Ashton v. Ashton, 733 P.2d 147, 150 (Utah 1987);
Gonzales v. Morris, 610 P.2d 1285, 1286 (Utah 1980).


Section 78–14–8 provides in plain, unambiguous language
that when the notice of intent is served “less than ninety
days prior to the expiration of the applicable time period,
the time for commencing the malpractice action ... shall
be extended 120 days from the date of service of notice.”
An avowed purpose of the Utah Health Care Malpractice
Act is to provide procedural changes to expedite early


evaluation and settlement of claims. 3  The ninety-day
notice requirement serves that purpose by affording a
sufficient period of time for each of the parties to evaluate
and consider settlement of the claim. The same purpose
is served by the 120–day extension which is imposed
whenever the notice served would otherwise diminish the
time allotted for evaluation and settlement of the claim.


3 Utah Code Ann. § 78–14–2 (1987); Allen v.
Intermountain Health Care, Inc., 635 P.2d 30, 31–32
(Utah 1981).


The language of section 78–14–8 is explicit in providing
that “the time for commencing the malpractice action ...
shall be extended 120 days from the date of service
of notice.” (Emphasis added.) In order to construe the
language of the statute not to extend both limitation
periods, it becomes *935  necessary to impose conditions
and qualifications the legislature did not see fit to impose.
That we decline to do. Rather, we follow the well-accepted
rules of statutory construction that the provisions must be


harmonized with the legislative intent and purpose 4  and
that the more specific provisions of section 78–14–8 take


precedence over and control the more general provisions


of section 78–14–4. 5


4 Osuala v. Aetna Life & Cas., 608 P.2d 242, 243 (Utah
1980).


5 Id.; Millett v. Clark Clinic Corp., 609 P.2d 934, 935–
36 (Utah 1980).


Respondents concede that it was necessary for plaintiffs
to extend the two-year statute of limitations, but advance
the contention that it was never necessary that the four-
year statutory time period be extended, and hence, it was
not the “applicable time period” delineated in section 78–
14–8. In support of their contention, they indicate that
plaintiffs could have filed their action during a “window”
period which opened on February 19, 1985, after the
ninety-day notice period expired and continued for ten
days until March 1, 1985, when the four-year statutory
period expired. We are not so persuaded. Rather, we are
again guided by the specific language of the statute which
prompts the conclusion that a notice of intent served less
than ninety days before the expiration of the two-year
statute of limitations, but not less than ninety days before
the expiration of the four-year statutory period, extends
both periods of time for 120 days.


The conclusion we reach makes the 120–day extension
meaningful, and it also places a harmonious interpretation


in the statute 6  which effects the objects thereof and


promotes justice 7  by precluding it from becoming a
procedural trap for the unwary.


6 “It is ... our duty to construe a statutory provision so
as to make it harmonious with other statutes relevant
to the subject matter.”  Stahl v. U.T.A., 618 P.2d 480,
481 (Utah 1980); accord State v. Leary, 646 P.2d 727,
729 (Utah 1982).


7 See Utah Code Ann. § 68–3–2 (1987).


The summary judgment of dismissal is vacated and set
aside, and the case is remanded for trial. Costs to plaintiffs.


HOWE, Associate C.J. and STEWART, DURHAM and
ZIMMERMAN, JJ., concur.


All Citations


754 P.2d 933
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379 P.3d 1218
Supreme Court of Utah.


Fort Pierce Industrial Park Phases II, III & IV
Owners Association, Appellant and Cross–Appellee,


v.
Thomas A. Shakespeare; Gloria J.


Shakespeare; Gloco, LC; Atlas Tower,
LLC, Appellees and Cross–Appellants.


No. 20140137
|


Filed June 22, 2016


Synopsis
Background: Board of industrial park owners association
brought action against owners of lot, alleging that
construction of cell phone tower on lot following
Board's denial of owners' application to construct tower
constituted breach of its covenants, conditions, and
restrictions. The Fifth District Court, St. George, Thomas
M. Higbee, J., found that Board's denial was improper,
but granted partial summary judgment to Board, and
awarded owners 50 percent of their attorney fees. Board
appealed and owners cross-appealed.


Holdings: The Supreme Court, Himonas, J., held that:


[1] restrictive covenants are to be interpreted using same
rules of construction used to interpret contracts;


[2] Board had authority to deny application; and


[3] Board's decision satisfied business judgment rule.


Affirmed in part, reversed in part, and remanded.


*1220  Fifth District, St. George, The Honorable Thomas
M. Higbee, No. 100500378.


Attorneys and Law Firms


Linda M. Jones, Troy L. Booher, Clemens A. Landau,
Salt Lake City, Robert D. Mitchell, St. George, for
appellant.


David L. Elmont, M. Eric Olmstead, St. George, for
appellees.


Justice Himonas authored the opinion of the Court,
in which Chief Justice Durrant, Associate Chief Justice
Lee, and Justice Durham joined. Justice John A. Pearce
became a member of the Court on December 17, 2015,
after oral argument in this matter, and accordingly did not
participate.


On Direct Appeal


Justice Himonas, opinion of the Court:


INTRODUCTION


*1221  ¶ 1 This case is about the authority of the Board
of Trustees (Board) of the Fort Pierce Industrial Park
Phases II, III & IV Owners Association (Association) to
deny an application to construct a cell phone tower on
a specific lot in the Fort Pierce Industrial Park. The lot
in question is located along River Road, which is “the
most aesthetically sensitive area of the” industrial park. In
2009, Gloria and Thomas Shakespeare; GLOCO, LC; and
Atlas Tower, LLC (collectively, Shakespeares) applied
for permission from the Board to construct a cell phone
tower on that lot. Despite the denial of their application,
the Shakespeares proceeded to construct the cell phone
tower. The Association then brought suit against the


Shakespeares in district court for breach of the CC&Rs. 1


1 The covenants, conditions, and restrictions (CC&Rs)
of the Fort Pierce Industrial Park are restrictive
covenants set forth in the Fourth Amendment to
and Restatement of the Declaration of Covenants,
Conditions and Restrictions of Fort Pierce Industrial
Park Phases II, III & IV.


¶ 2 Following a bench trial, the district court held that
the Shakespeares breached the CC&Rs by constructing
the cell phone tower without permission from the Board.
However, the district court also applied a presumption
that “restrictive covenants are not favored in the law and
are strictly construed in favor of the free and unrestricted
use of property” and held that the Board did not have
the right to limit the number of cell phone towers in
the industrial park. Additionally, the district court found
that the Board could consider aesthetics and the two-



http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0134009801&originatingDoc=I4e468aa03e1511e68e80d394640dd07e&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0134009801&originatingDoc=I4e468aa03e1511e68e80d394640dd07e&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0176850201&originatingDoc=I4e468aa03e1511e68e80d394640dd07e&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0193956401&originatingDoc=I4e468aa03e1511e68e80d394640dd07e&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0324266301&originatingDoc=I4e468aa03e1511e68e80d394640dd07e&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0448665701&originatingDoc=I4e468aa03e1511e68e80d394640dd07e&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0275101001&originatingDoc=I4e468aa03e1511e68e80d394640dd07e&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0275407301&originatingDoc=I4e468aa03e1511e68e80d394640dd07e&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0176850201&originatingDoc=I4e468aa03e1511e68e80d394640dd07e&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0330855701&originatingDoc=I4e468aa03e1511e68e80d394640dd07e&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0354356201&originatingDoc=I4e468aa03e1511e68e80d394640dd07e&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0103946801&originatingDoc=I4e468aa03e1511e68e80d394640dd07e&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0483617401&originatingDoc=I4e468aa03e1511e68e80d394640dd07e&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0176850201&originatingDoc=I4e468aa03e1511e68e80d394640dd07e&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)





Fort Pierce Industrial Park Phases II, III & IV Owners..., 379 P.3d 1218 (2016)


2016 UT 28


 © 2017 Thomson Reuters. No claim to original U.S. Government Works. 2


business limit but held that the Board did not “reasonably
consider” these factors in making its decision.


¶ 3 As explained below, we hold that the court erred
in strictly construing the CC&Rs rather than applying
neutral principles of contract construction. Thus, we
reverse the district court's holding regarding the Board's
authority to deny the Shakespeares' application and
instead hold that the Board had sufficient authority under
the CC&Rs to deny that application. We also affirm the
district court's grant of summary judgment regarding the
timeliness of the Board's denial, and we strike the attorney
fees award and remand for a determination of attorney
fees in light of this decision.


BACKGROUND


¶ 4 The Fort Pierce Industrial Park was created as “an
attractive development option for companies seeking to
start or expand businesses.” It is a “very nice industrial
park” in Washington County, Utah, and is “intended ...
to be a cut above the norm.” The Board has authority
to “enforce and administer the [CC&Rs],” which bind
owners and operators within the industrial park. The
purpose of the CC&Rs is to “establish a general plan
for the improvement and development of the [Fort Pierce
Industrial Park] Property[,] to [e]nsure adherence thereto
so as to avoid improper development and use of the
Property [,] and to provide adequately for consistent
quality of improvement and use.” Among other things, the
CC&Rs “require that external equipment be shielded” and
impose “maintenance requirements, prohibitions against
hazards, and parking and signage requirements.”


¶ 5 Under the CC&Rs, property owners in the industrial
park must apply to the Board for written approval
“[b]efore commencing the construction or alteration of
any buildings ... or any other structures or permanent
improvements.” After the owner has submitted the
required plans, the Board has “the right to refuse to
approve any such plans and specifications.” In making
its determination, the Board may consider the following
*1222  factors: “the suitability of the proposed structure,


the materials of which it is to be built, the site upon
which it is proposed to be erected, the harmony thereof
with the surroundings, and the effect of said building, or
other planned structure, on the outlook from adjacent
or neighboring property.” The Board is “guided by [the


CC&Rs], the ordinances of the City of St. George,
including the Uniform Building Code as adopted, and
other applicable rules and regulations” and has “the
power to enforce its decision.”


¶ 6 Both the St. George city ordinances and the CC&Rs
emphasize aesthetic considerations at the planning stage.
Chapter 22 of the city ordinances is titled “Wireless
Telecommunication Facilities” and addresses “planning
issues, particularly aesthetic concerns, brought on by
the demand for wireless communication facilities.” ST.
GEORGE, UTAH, CITY CODE § 10–22–1(A) (2016).
The regulations in that chapter “are intended to minimize
the visual impact of wireless communication facilities.”
Id. § 10–22–1(B). They include a city policy “to
encourage collocation of facilities wherever feasible,”
with up to three providers permitted in a single tower;
if collocation is not feasible, the burden is on the
applicant to demonstrate infeasibility. Id. § 10–22–7(B).
As to the CC&Rs, in addition to the considerations
already listed, they restrict permitted uses of the property
to “selected industrial, manufacturing and marketing
enterprises that are compatible with the development” and
to “aesthetically attractive and harmonious structures.”
The CC&Rs seem to pay particular attention to River
Road, indicating that “to provide for an overall aesthetic
project, Lots that face River Road may be subject to
additional specific landscaping standards.” The CC&Rs
also limit the number of businesses per lot, requiring
“specific written consent of the Board” for more than
two simultaneous tenants or users or for more than two
businesses to be conducted simultaneously on a single lot.


¶ 7 The events giving rise to this case transpired after the
Board learned of “a problem with cell phone coverage”
in the industrial park in early 2008 and was approached
by a couple of cell phone service providers. Before the
Shakespeares applied for permission to construct the cell
phone tower at issue in this case, two other cell phone
tower developers had sought permission to build cell
phone towers in the Fort Pierce Industrial Park. At the
beginning of 2008, Alltel Communications' (Alltel) cell
phone tower proposal was approved by the Planning


Commission of St. George, 2  but Alltel “abandoned the
project for cost reasons” without submitting a plan to the
Board for approval. A few months later, InSite Towers,
LLC, (InSite) approached the Board and inquired about
constructing a cell phone tower in the industrial park.
InSite and the Board discussed possible locations for







Fort Pierce Industrial Park Phases II, III & IV Owners..., 379 P.3d 1218 (2016)


2016 UT 28


 © 2017 Thomson Reuters. No claim to original U.S. Government Works. 3


several months; InSite suggested a couple of locations
along River Road, but the Board discouraged InSite from
locating a cell phone tower there because of concerns
about visibility, aesthetics, and the two-business limit and
because that area “was just very sensitive.” The Board
finally approved a non-River Road location on the west
boundary of the industrial park where InSite's cell phone
tower “would not be along the ridge line” and would be
“kind of concealed.”


2 Applicants are required to submit a Wireless Master
Plan to the Planning Commission of St. George and
to obtain a Conditional Use Permit, as well as receive
Board approval, in order to build a cell phone tower
in the Fort Pierce Industrial Park.


¶ 8 In 2009, the Shakespeares applied to construct a
cell phone tower on their lot, which is located on River
Road. The lot is comparatively small and already had
two businesses on it. The Shakespeares first obtained
approval from the city and then sought approval from
the Board. The district court found that the Board
denied the application because it wanted to limit the
number of cell phone towers “to the minimum number
necessary to meet the community needs” and for “other
reasons ... including primarily the aesthetics and the two-
business limit.” Despite the Board's denial, Gloria and
Thomas Shakespeare and GLOCO, LC, permitted Atlas
Towers (their lessee) to construct a cell phone tower on
the lot, without notifying the Board. In early January
2010, the Board discovered that construction of a cell
phone tower had begun on the Shakespeares' lot, and
the Board filed a lawsuit against the Shakespeares. The
Shakespeares counterclaimed, *1223  seeking injunctive
relief, damages, and attorney fees.


¶ 9 The district court held that constructing the cell phone
tower without Board approval constituted a breach of
the CC&Rs. But because the district court found the
Board's denial to be “unreasonable and arbitrary,” it held
that “[t]he tower is approved and allowed to remain.”
In finding the denial “unreasonable and arbitrary,” the
district court presumed that restrictive covenants, such
as the CC&Rs, are disfavored and should be “strictly
construed in favor of the free and unrestricted use of
property.” According to the district court, the Board
breached the CC&Rs “by basing its denial of the
Shakespeares' application on use limits not found in the
[CC&Rs], and by otherwise unreasonably and arbitrarily
denying the application.” Specifically, the district court


indicated that “Fort Pierce does not have the right under
the Restrictive Covenants to limit the number of cell
towers within the industrial park.” The district court
found that the Board acted in good faith and that other
concerns factored into the decision, “including primarily
the aesthetics and the two-business limit.” However, the
district court found that the testimony “establishe[d] that
the dominant factor in the decision was the preference
of one site [InSite's] over the other [the Shakespeares'].”
Because the district court, based on its strict construction
of the CC&Rs, believed that the Board lacked the
authority to limit the number of cell phone towers, and
because it found that such a limitation was the main
reason for the Board's denial of the application, the
district court concluded that the denial was improper.
The district court also granted partial summary judgment
to the Association, holding that the Board's denial was
issued within sixty days, as required by the CC&Rs. The
district court awarded the Shakespeares 50 percent of their
attorney fees.


¶ 10 The Association appealed the judgment to the Utah
Supreme Court. The Shakespeares cross-appealed the
grant of summary judgment regarding the timeliness of
the Board's denial and also cross-appealed the part of the
final judgment finding breach by the Shakespeares and the
subsequent “reduc[tion] [of] the grant of the Shakespeares'
attorney[ ] fees by 50%.”


¶ 11 We hold that the district court erred in strictly
construing the CC&Rs. We reject strict construction of
restrictive covenants and hold that restrictive covenants
should be construed under the same principles used to
interpret contracts. Based on our analysis of the CC&Rs,
we reverse the district court's holding that the Board's
denial of the Shakespeares' application was improper;
instead, we hold that the Board acted within its authority
in denying the Shakespeares' application. We affirm the
grant of summary judgment regarding the timeliness of
the denial. And we strike the attorney fees award and
remand for a determination of attorney fees in light of our
decision.


PRESERVATION


[1] ¶ 12 The Shakespeares assert that the question
of “whether the trial court erred in finding restrictive
covenants to be disfavored” was “not properly preserved
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on appeal.” The Shakespeares also claim that this question
“is subject to the invited-error doctrine.”


[2]  [3]  [4] ¶ 13 The issue of “whether the trial court
erred in finding restrictive covenants to be disfavored”
may properly be considered on appeal in this case. An
issue is preserved by “present[ing] [it] to the trial court
in such a way that the trial court has an opportunity to
rule on that issue.” In re Adoption of Baby E.Z., 2011 UT
38, ¶ 25, 266 P.3d 702 (citation omitted). However, there
are “some limited exceptions to our general preservation
rule.” Patterson v. Patterson, 2011 UT 68, ¶ 13, 266
P.3d 828. Because “[o]ur preservation requirement is self-
imposed and is therefore one of prudence rather than
jurisdiction[,] ... we exercise wide discretion when deciding
whether to entertain or reject matters that are first
raised on appeal.” Id. “The two primary considerations
underlying the [preservation] rule are judicial economy
and fairness.” Kell v. State, 2012 UT 25, ¶ 11, 285 P.3d
1133 (alteration in original) (citation omitted). In Kell v.
State, we pointed out that the “district court not only
had an opportunity to rule on the issue [that the State
argued was not preserved]” but in fact “did rule on it.”
Id. We indicated that “[t]he district court's decision to
take up the question ... *1224  conclusively overcame any
objection that the issue was not preserved for appeal.”
Id. This is likewise the case here. The district court began
its analysis by discussing “several overarching principles
of construction” and specifically considered restrictive
covenants, citing to St. Benedict's Development Co. v. St.
Benedict's Hospital, 811 P.2d 194, 198 (Utah 1991), for
the proposition that “restrictive covenants are not favored
in the law and are strictly construed in favor of the free
and unrestricted use of property.” Here, as in Kell v.
State, the district court's decision to take up the question
conclusively overcame any objection that the issue was not
preserved for appeal.


[5]  [6] ¶ 14 Nor does the invited-error doctrine preclude
consideration of the issue of “whether the trial court
erred in finding restrictive covenants to be disfavored”
in this case. The invited-error doctrine is intended to
“ensure [ ] that parties cannot entice the court into
committing an error and then reap the benefit of objecting
to that error on appeal.” State v. Moa, 2012 UT 28,
¶ 25, 282 P.3d 985; see also State v. McNeil, 2016
UT 3, ¶ 17, 365 P.3d 699 (“[A]n error is invited when
counsel encourages the trial court to make an erroneous
ruling. The rule discourages parties from intentionally


misleading the trial court so as to preserve a hidden
ground for reversal on appeal....” (internal quotation
marks omitted)). The Shakespeares appear to argue that
the Association enticed the court into committing an
error because the Shakespeares “have been unable to
identify any instance in the proceedings below ... where
[the Association] cited any legal authority or provided any
meaningful explanation of the proper standard the trial
court should apply in interpreting the plain language of
the CC&Rs.” The Shakespeares' approach confuses the
concepts of preservation and invited error. Moreover, as
we recently expressed, inaction is not a basis for finding
invited error. McNeil, 2016 UT 3, ¶ 21, 365 P.3d 699 (“The
State claims that the invited error doctrine is triggered
by the fact that defense counsel ‘did not dispute’ that the
statement was not hearsay. The State also terms counsel's
conduct as an ‘affirmative acquiescence.’ ... The State's
argument is unpersuasive because an error of this sort
by the trial court is not invited but merely unpreserved,
and thus remains subject to plain error review. Because
the State's understanding of invited error would erode
the doctrine of plain error review and is contrary to
our present caselaw, we reject this broad definition of
invited error.” (citation omitted)). Thus, the invited-error
doctrine does not preclude us from reaching the issue
regarding the construction of restrictive covenants on
appeal.


STANDARD OF REVIEW


[7]  [8] ¶ 15 Three standards of review are implicated
by the issues raised in this case. First, we review the
district court's conclusions of law for correctness. State v.
Tiedemann, 2007 UT 49, ¶ 11, 162 P.3d 1106. This includes
“questions of contract interpretation.” Holladay Towne
Ctr., L.L.C. v. Brown Family Holdings, L.L.C., 2011 UT
9, ¶ 18, 248 P.3d 452; Fairbourn Commercial, Inc. v. Am.
Hous. Partners, Inc., 2004 UT 54, ¶ 6, 94 P.3d 292 (“
‘[Q]uestions of contract interpretation not requiring resort
to extrinsic evidence’ are matters of law, which we review
for correctness.” (citation omitted)).


[9] ¶ 16 Second, we review the district court's findings
of fact for clear error. Brown v. State, 2013 UT 42, ¶
37, 308 P.3d 486 (“We will set aside a district court's
factual finding as clearly erroneous only if it is ‘against the
clear weight of the evidence, or if [we] otherwise reach[ ]
a definite and firm conviction that a mistake has been
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made.’ ” (alterations in original) (citation omitted)). In this
case, the district court's application of an erroneous legal
standard (i.e., strict construction of restrictive covenants)
and incorrect conclusion about what the CC&Rs allowed
for (i.e., that the CC&Rs did not permit the Board
to limit the number of cell phone towers) caused the
district court's “entire approach to [its] analysis” and
many of its factual findings to be “unavoidably tainted
by [those] misperception[s].” Those factual findings are
clearly erroneous, and we owe them no deference.


[10] ¶ 17 Third, we review the district court's grant of
summary judgment for correctness, with “the facts and all
reasonable inferences drawn therefrom [being viewed] in
*1225  the light most favorable to the nonmoving party,”


the Shakespeares. R & R Indus. Park, L.L.C. v. Utah Prop.
& Cas. Ins. Guar. Ass'n, 2008 UT 80, ¶ 18, 199 P.3d 917
(citation omitted).


ANALYSIS


¶ 18 We begin our analysis by addressing the proper
interpretation of restrictive covenants; we reject strict
construction of restrictive covenants in favor of applying
the rules of construction used for contracts. Then we
analyze the CC&Rs for the Fort Pierce Industrial Park
and hold that they provided the Board with sufficient
authority to deny the cell phone tower application. We
discuss the business judgment rule but decline to adopt a
precise business judgment standard in this case. We also
consider the summary judgment determination regarding
the timeliness of the Board's denial of the Shakespeares'
application and hold that the denial was timely. Finally,
we strike the award of attorney fees to the Shakespeares
and remand for a determination of what attorney fees to
award the Association.


I. INTERPRETATION OF
RESTRICTIVE COVENANTS


[11]  [12]  [13]  [14]  [15] ¶ 19 The district court erred
in applying strict construction to the CC&Rs. Restrictive
covenants are a “method of effectuating private residential
developmental schemes” and give property owners in such
developments the right to enforce those covenants against
others in the development. Swenson v. Erickson, 2000 UT
16, ¶ 21, 998 P.2d 807. In Swenson v. Erickson, we indicated


that “interpretation of [restrictive] covenants is governed
by the same rules of construction as those used to interpret
contracts” and that, “[g]enerally, unambiguous restrictive
covenants should be enforced as written.” Id. ¶ 11; see also
View Condo. Owners Ass'n v. MSICO, L.L.C., 2005 UT
91, ¶ 21, 127 P.3d 697 (“We interpret the provisions of the
Declaration [of CC&Rs] as we would a contract. If the
Declaration is not ambiguous, we interpret it according to


its plain language.” (citation omitted)). 3  Thus, restrictive
covenants “should be interpreted to give effect to the
intention of the parties ascertained from the language
used in the instrument, or the circumstances surrounding
creation of the servitude, and to carry out the purpose
for which it was created.” RESTATEMENT (THIRD)
OF PROP. (SERVITUDES) § 4.1(1) (AM. LAW INST.
2000). The Restatement indicates that


[t]he rule that servitudes should be
interpreted to carry out the intent of
the parties and the purpose of the
intended servitude departs from the
often expressed view that servitudes
should be narrowly construed to
favor the free use of land. It is based
in the recognition that servitudes
are widely used in modern land
development and ordinarily play a
valuable role in utilization of land
resources.


Id. cmt. a. This analysis applies to CC&Rs, which are
used in modern land development *1226  and play a
valuable role in establishing and enforcing plans for
the improvement and development of properties such
as the Fort Pierce Industrial Park. The district court,
however, incorrectly believed itself to be bound by
the earlier proposition, which appears as dicta in St.
Benedict's Development Co. v. St. Benedict's Hospital, that
“restrictive covenants are not favored in the law and are
strictly construed in favor of the free and unrestricted
use of property.” 811 P.2d 194, 198 (Utah 1991).
We continue to reject strict construction of restrictive
covenants and make it clear that restrictive covenants are
to be interpreted using the same rules of construction that
are used to interpret contracts.


3 The district court cited Express Recovery Services,
Inc. v. Rice, 2005 UT App 495, ¶ 3 n. 1, 125
P.3d 108, for the rule that “[w]hen there is an
ambiguity in contract language, we turn first to
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extrinsic evidence in order to determine the intent
of the parties. But in the absence of such extrinsic
evidence, which is commonly lacking in the non-
negotiated terms of form contracts, we construe the
lingering ambiguities against the drafter as a last
resort.” We note, however, that even if some specific
terms may appear ambiguous when interpreted in
isolation, that is not sufficient for a finding of
ambiguity. See, e.g., State v. Rasabout, 2015 UT
72, ¶ 22, 356 P.3d 1258 (“A statute is ambiguous
when its terms remain susceptible to two or more
reasonable interpretations after we have conducted a
plain language analysis.” (emphasis added) (internal
quotation marks omitted)); Anadarko Petroleum
Corp. v. Utah State Tax Comm'n, 2015 UT 25, ¶
11, 345 P.3d 648 (“[W]e do not interpret statutory
provisions in isolation. We ... construe terms in
each part or section of a statute in connection with
every other part or section so as to produce a
harmonious whole. The meaning of seemingly unclear
or ambiguous provisions is often clear when read
in context of the entire statute.” (internal quotation
marks omitted)). We do not interpret words in a
contract in isolation but instead interpret them “in
light of the [contract] as a whole.” Utah Farm Bureau
Ins. Co. v. Crook, 1999 UT 47, ¶ 5, 980 P.2d 685
(“Policy terms are harmonized with the [contract]
as a whole....”). When the CC&Rs are reviewed as
a whole, they clearly provide the Board with the
authority and discretion to limit the number of cell
phone towers in the industrial park. Therefore, there
are no lingering ambiguities to be construed against
the drafter of the CC&Rs, and the rule permitting
the use of extrinsic evidence and construction of
ambiguities against the drafter is not applicable here.


II. BOARD AUTHORITY UNDER THE
CC&RS TO LIMIT THE NUMBER OF


CELL PHONE TOWERS AND BUSINESSES


[16]  [17] ¶ 20 In applying the wrong standard, the district
court erroneously determined that the CC&Rs “did not
provide the Board discretion to limit the number of cell
towers [in the Fort Pierce Industrial Park], and ... did not
provide the Board discretion to deny the Shakespeares'
application based upon either the aesthetic impact of the
location of the cell tower or the density restrictions for


the lot.” 4  When analyzed under principles of contract
construction, however, the CC&Rs clearly provided the
Board with sufficient authority and discretion to deny the


cell phone tower proposal. 5  The CC&Rs allow the Board


discretion to consider the need for an additional cell phone
tower and the possibility for collocation of such facilities,
the aesthetic impact of the cell phone tower, and the two-
business limit, which support the Board's decision to deny


the Shakespeares' proposal. 6


4 The district court also found that the Board's denial
of the Shakespeares' application was unreasonable,
arbitrary, and capricious because the Board “based
its decision on [the] fundamentally incorrect premise”
that it can limit the number of cell phone towers in
the industrial park. However, the district court clearly
erred in making this determination, because the
district court “based its [finding] on a fundamentally
incorrect premise.” Contrary to the district court's
contention, the Board does have such authority and
discretion. See infra ¶¶20–23.


5 The Shakespeares seek to discount the Association's
contract interpretation arguments by claiming that
the Board's application of the CC & R provision
would be relevant only if the language of the CC&Rs
were ambiguous. According to the Shakespeares, the
question of whether the CC&Rs are ambiguous was
not preserved. However, the question of ambiguity
was in fact preserved for the same reasons the
restrictive covenant question was preserved. See supra
¶¶12–14. The district court directly addressed the
question of ambiguity, starting its analysis by first
discussing the construction of ambiguity in contract
language. Kell v. State, 2012 UT 25, ¶ 11, 285 P.3d
1133 (“The district court's decision to take up the
question ... conclusively overcame any objection that
the issue was not preserved for appeal.”). Thus,
because the court took up the question of ambiguity,
the Association had no need to take separate action
in order to preserve that question for appeal.


Whether that question was preserved, however,
is irrelevant to our analysis. In our analysis, it
is not a question of whether the CC&Rs are
ambiguous but of whether the language of the
CC&Rs is broad enough to allow the Board to
exercise its discretion to deny the Shakespeares' cell
phone tower application. And when interpreting
the language in harmony with all the provisions in
the CC&Rs, it is clear that the Board had authority
to deny the application. The CC&Rs explicitly
grant the Board the authority and duty “to approve
or disapprove building plans, specifications, [and]
site plans,” and nothing in the CC&Rs suggests
that the individual property owners are granted
maximum freedom to use their property in the
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industrial park as they desire. To the contrary, the
CC&Rs focus on the broad authority of the Board
and restrictions on the property owners. See, e.g.,
supra ¶¶5–6; infra ¶¶20–25.


6 Our interpretation of the Board's authority under
the CC&Rs is further buttressed by section 7.5 of
the CC&Rs, which provides that the “provisions ...
shall be liberally construed to effect all of their
intended purposes.” The Board is tasked with
“protect[ing] the character of the Property” and has
the right to consider the suitability of any structures
proposed for any lot in the industrial park. Thus,
a liberal construction to effect these and other
intended purposes of the CC&Rs clearly supports
the Board's authority to deny the cell phone tower
application at issue in this case. While section 7.5
buttresses our conclusion, liberal construction is not
necessary to reach our conclusion; standard contract
interpretation alone shows the Board to have acted
within its authority in limiting the number of cell
phone towers to those actually needed.


¶ 21 Under the CC&Rs, the Board had authority to
consider the need for an additional cell phone tower and
the possibility for collocation. The CC&Rs indicate that
the *1227  Board has the right to consider a number
of factors, including “the suitability of the proposed
structure.” Furthermore, as noted, the CC&Rs indicate
that it is the intent of the CC&Rs “to protect the character
of the Property” and that the Board should be guided
by the St. George city ordinances. Chapter 22 of the
city ordinances, “Wireless Telecommunication Facilities,”
is particularly pertinent here. The regulations in that
chapter include a city policy “to encourage collocation
of facilities wherever feasible,” with up to three providers
permitted in a single tower. ST. GEORGE, UTAH, CITY
CODE §§ 10–22–4, 10–22–7(B) (2016). The testimony
of Mr. Jennings, a Board member, shows that these
provisions were indeed taken into consideration in the
Board's decision-making process. Mr. Jennings testified
that “there was a community development concern about
proliferation of towers” and that “he understood the
community policy, primarily originating with St. George
City, to be one of restraint in communication tower
approval.” Clearly, under the CC&Rs, the Board has
authority to consider the city ordinances, and clearly those
ordinances seek to prevent unnecessary proliferation of


cell phone towers and promote collocation. 7


7 We recognize that St. George had already granted the
Shakespeares its approval to construct the cell phone
tower. See supra ¶8. The Shakespeares argue that
the Board, in taking the St. George city ordinances
into account in its decision to deny the Shakespeares'
proposal, “reject[ed] the lawful determinations of
a relevant government authority” and sought to
“override the effect of the government authority's
determination.” The Shakespeares' characterization
of the Board as acting as a “private board of
adjustment” or a “private appeal authority” is
erroneous. The Board did not review the city's
determination to approve the Shakespeares' proposal
and did not override the effect of that determination.
Instead, the Board considered whether to grant the
separate Board approval that is also required for such
projects in the industrial park. See supra ¶7 n. 2.
Contrary to the Shakespeares' contention, the city's
decision does not constitute binding precedent for the
Board. The CC&Rs require that the Board “will be
guided by ... the ordinances of the City of St. George,”
and the Board was free to interpret and be guided
by those ordinances regardless of whether the city,
also guided by those ordinances, chose to grant its
approval for the project.


¶ 22 Because the Board had approved a suitable site for
another provider, InSite, to build a cell phone tower, it was
reasonable and within the Board's discretion for the Board
to consider whether the industrial park needed another


cell phone tower and whether collocation was feasible, 8


when considering the Shakespeares' application. Nothing
in the record suggests that more than one provider was
expected to use InSite's cell phone tower at the time. Under
these facts, the Board acted reasonably and within its
discretion in deciding that an unneeded second cell phone
tower was unsuitable for the industrial park and therefore
denying the application. The district court erroneously
held that the Board cannot “limit the number of cell
towers within the industrial park” and that the proposed
project should be “reviewed on the merits as if there
were no other communications tower in the industrial
park.” This holding does not appear to comport with the
city ordinances' encouragement of collocation of wireless
communication facilities. If the Board were required to
ignore the InSite cell phone tower when considering the
Shakespeares' proposal, it would be impossible for the
Board to be guided by the city ordinances' collocation
preference when exercising its discretion in deciding
whether to approve or deny the proposal, which would
contravene the CC&Rs.
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8 The St. George city ordinances provide that if
collocation is not feasible, the burden is on
the applicant to demonstrate infeasibility. ST.
GEORGE, UTAH, CITY CODE § 10–22–7(B)
(2016). Nothing in the briefing or the district court's
decision indicates that the Shakespeares met that
burden.


[18]  [19] ¶ 23 Section 6.4(i) of the CC&Rs further
underscores the Board's broad authority to limit the use
of properties in the industrial park. The CC&Rs give
the Board authority to “approve or disapprove building
plans, specifications, or site plans.” Section 6.4 emphasizes
the breadth of that authority by listing certain uses
that are “expressly prohibited.” Section 6.4(i) prohibits
“the manufacturing, storage, or sale of milk products
or milk substitutes” and provides an exception to this
express prohibition by permitting such operations on
one specific lot. This prohibition of a specific type of
business, combined with the exception for a single lot,
recognizes the Board's broad authority: the Board has
broad discretion, and section 6.4(i) limits that discretion
in regard to dairy businesses. *1228  The district court
considered this prohibition but got the analysis exactly
backwards. According to the district court, if the Board's
authority to approve or deny plans “[w]ere ... as broad
as [the Association] claims it to be, Section 6.4(I) [sic]
would be unnecessary. Had the Restrictive Covenants
been intended to limit the number of communication
towers in the industrial park, it could have been done
specifically, as it was with dairy products.” The district
court's reliance on this section to support its view of
more limited Board authority is entirely misplaced. As
already indicated, section 6.4(i) prohibits a particular
type of business and provides a specific exception to that
prohibition. If section 6.4(i) were not included in the
CC&Rs, the Board would have as broad discretion in
approving or denying plans for dairy operations as it
has in approving or denying plans for any business not
prohibited by the CC&Rs. Thus, rather than showing
the Board's overall authority to be limited, this section
emphasizes the broad discretion of the Board to approve


or deny proposals such as the Shakespeares'. 9


9 Because the district court and the Shakespeares
misapprehend the significance of section 6.4(i), the
Shakespeares' reliance on that section for an inclusio
unius argument is erroneous. Under inclusio unius, the
“expression of one term or limitation is understood


as an exclusion of others.” Nevares v. M.L.S., 2015
UT 34, ¶ 31, 345 P.3d 719. The Shakespeares argue
that since “[s]ection 6.4(i) ... limits the number of
dairy product operations in the industrial par[k] to
one[,] ... [t]he absence of a 6.4(i)-equivalent provision
for cell towers or other types of business indicates the
absence of any ‘general plan’ prohibiting duplicates.”
However, since section 6.4(i) is actually an exception
to the Board's otherwise broad authority to approve
and disapprove plans, the Shakespeares' inclusio unius
argument fails.


The Shakespeares' reliance on another canon of
construction, ejusdem generis, is likewise misplaced.
“[T]his canon posits that general catchall terms
appearing at the beginning or end of an exemplary
statutory list are understood to be informed by the
content of the terms of the list.” State v. Bagnes,
2014 UT 4, ¶ 18, 322 P.3d 719. The Shakespeares
argue that the phrase “protect the character of
the Property” at the end of section 2.2 of the
CC&Rs, which sets forth the purpose and intent
of the CC&Rs, is subject to ejusdem generis. They
argue that “[t]he specific provisions in section
2.2 do not at all address competitive concerns
about the ‘need’ for any particular number of
businesses of a particular type.” However, the
“specific provisions” listed before the “protect the
character of the Property” provision are, for the
most part, contained in a sentence that is separate
and apart from that provision and do not constitute
an exemplary list that limits its meaning. Thus, the
Shakespeares' ejusdem generis argument fails.


¶ 24 The Board also had discretion to consider the
aesthetic impact of the cell phone tower and the two-
business limit. Of these two considerations, we address
only the two-business limit, which provides a particularly


clear basis for the Board's denial. 10  The CC&Rs require
“specific written consent of the Board” for more than
two simultaneous tenants or users or for more than two
businesses to be conducted simultaneously on a single lot.
As the district court correctly recognized, this rule means
that “you can only have two businesses on any lot. To
have more than two, the Board has to grant approval.”
The Shakespeares' lot already had two businesses on
it. Supra ¶8. Because the cell phone tower constituted
a third business on their comparatively small lot, the
Shakespeares needed the written consent of the Board
granting an exception to the two-business limit. Id. The
Board acted within its authority in choosing not to grant


the exception. 11
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10 Because we conclude that the district court
misinterpreted the CC&Rs and that the Board acted
within its authority in limiting the number of cell
phone towers in the industrial park and in enforcing
the two-business limit, we need not and do not reach
the question of aesthetics.


11 In its decision, the district court indicated that
“[i]n their testimony, Mr. Jennings and Mr. Pasley
[two of the Board members] both discussed the
purposes for the two-business limit, but only
generally.” The district court also recognized that
“Mr. Jennings pointed out that the [Shakespeares'] lot
is comparatively small at three acres.” However, the
district court concluded that “[n]one of the general
concerns raised even remotely apply to this use”
and that therefore the decision was not reasonably
considered. As discussed in this opinion, the district
court's reasoning is suspect, and the district court
appears to have placed the burden of proof on the
wrong party. See infra ¶28.


¶ 25 Thus, when analyzing the CC&Rs as a contract,
rather than strictly construing them “in favor of the
free and unrestricted use of property,” it is clear that
the Board *1229  acted within its authority in denying
the Shakespeares' cell phone tower proposal. The Board
considered the need for an additional cell phone tower
and the possibility for collocation of such facilities, the
aesthetic impact of the cell phone tower, and the two-
business limit, and the Board acted within its discretion
in denying the Shakespeares' proposal based on these
considerations.


III. BUSINESS JUDGMENT RULE


[20] ¶ 26 The parties have argued extensively over the
precise formulation of the business judgment standard
applicable to this case, and the district court considered
the business judgment rule in its judgment below.
However, we agree with the Shakespeares that “the
adoption of a precise business judgment standard is not
actually necessary in order to decide this case.” Regardless
of the formulation of that standard, it is clear that the
district court erred in its determination that the Board's


decision failed to satisfy the business judgment rule. 12


The district court provided two reasons in support of its
determination.


12 We also note that the district court correctly
recognized that “[t]here is considerable room for
debate on what is reasonable and what is not
reasonable in a business context” and that “the
court ... must be careful not to substitute its judgment
for that of [the Board].” See, e.g., Paramount
Commc'ns Inc. v. QVC Network Inc., 637 A.2d 34,
45 (Del. 1994) (“[C]ourts will not substitute their
business judgment for that of the directors, but will
determine if the directors' decision was, on balance,
within a range of reasonableness.”). However, the
district court appears to have erred in not actually
applying the standard it set forth.


¶ 27 First, the district court held that the Board “based its
decision on a fundamentally incorrect premise,” namely,
“the improper notion that it had the right to limit the
number of cell towers.” Therefore, the district court
concluded that “the action was unreasonable, arbitrary,
and capricious.” However, as already discussed, the
district court misinterpreted the CC&Rs. See supra ¶¶20–
23. The CC&Rs do in fact give the Board the right to limit
the number of cell phone towers. Therefore, the Board's
basing its decision on the premise that it has that right does
not make the Board's decision unreasonable, arbitrary,
and capricious.


[21] ¶ 28 Second, the district court determined that the
Board did not act reasonably in making its decision based
on aesthetics and the two-business limit. However, the
district court's reasoning is suspect because the district
court determined that the Board's decision was based on
the desire to limit the number of cell phone towers and
stated that “[t]he[ ] other reasons [i.e., aesthetics and the
two-business limit] for the denial ... are essentially just
cover for a decision already made.” Since the district court
believed that aesthetics and the two-business limit were
simply “cover” for the Board's decision, it is doubtful
that the district court gave those factors due weight.
Furthermore, the characterization of these reasons as
“just cover for a decision already made” conflicts with
the district court's express finding that the Board's actions
were in good faith. The district court also appears
to have failed to apply the proper presumption under
the business judgment rule when analyzing the two-
business limit. In applying the business judgment rule,
courts generally apply a presumption of reasonableness.
See, e.g., Plumbers Local No. 137 Pension Fund v.
Davis, Civ. No. 03:11–633–AC, 2012 WL 104776, at
*6 (D. Or. Jan. 11, 2012) (“In order to overcome the
presumption afforded a board's business judgment, the
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plaintiff must establish, generally, a reasonable doubt
that the challenged action was the result of reasonable
business judgment.”); Bender v. Schwartz, 172 Md.App.
648, 917 A.2d 142, 153 (Md. Ct. Spec. App. 2007) (“
‘The burden is on the party challenging the decision
to establish facts rebutting the presumption’ that the
directors acted reasonably and in the best interests of the
corporation.” (citation omitted)). In this case, however,
rather than requiring the Shakespeares to overcome
a presumption of reasonableness, the district court
appears to have placed the burden on the Association to
demonstrate the reasonableness of the Board's action. See
supra ¶24 n. 11.


¶ 29 Thus, the reasons supporting the district court's
determination that the Board's decision did not satisfy
the business judgment rule were fatally flawed, and
the district court's determination that “the action was
unreasonable, arbitrary, and capricious” *1230  cannot
stand. As discussed in this opinion, the Board acted within
its discretion, and the district court found that the Board
acted in good faith. Therefore, even under the formulation
of the business judgment standard supported by the
Shakespeares (i.e., that decisions “must be reasonable
and made in good faith and must not be arbitrary or
capricious”), the Board's decision passes muster. Fink v.
Miller, 896 P.2d 649, 655 n. 7 (Utah Ct. App. 1995)
(citation omitted).


IV. TIMELINESS OF THE BOARD'S DECISION


[22] ¶ 30 The district court correctly held that the Board's
decision was issued within sixty days as required by
the CC&Rs. According to section 5.1 of the CC&Rs,
the Board has sixty days to “approve or disapprove
building plans, specifications, or site plans,” and if the
Board does not act within that time period, “such
approval will not be required.” The Board denied the
Shakespeares' application on December 10, 2009. The
issue is when the application was submitted, starting the
sixty-day clock. The Shakespeares argue that everything
required for the application was submitted on October
7, 2009, more than sixty days before the Board denied


the application. 13  However, the Shakespeares submitted
additional materials at a meeting of the Board on October
15, 2009. The district court held that even if the application
“were ‘submitted’ under section 5.1 on October 7,”
the sixty-day clock “was triggered anew when, at the


October 15, 2009 meeting, Mr. Shakespeare presented a
previously unsubmitted photograph” and that, therefore,
the December 10, 2009 denial was within sixty days.
In construing the CC&Rs, we deem them to grant the
Board sixty days to act on such applications. If the
sixty-day clock were deemed to start when materials
are initially submitted and not restart when the final
supplemental materials have been submitted, applicants
could supplement or alter their applications at any time
after the initial submission and thus deprive the Board of
the opportunity to review the application as a whole and
make its decision over a period of sixty days. We hold
that the application was finally submitted for purposes of
section 5.1 of the CC&Rs when the additional materials
were submitted on October 15, 2009. Thus, we affirm the
district court's holding that the application was denied
within sixty days.


13 The Shakespeares provided testimony suggesting that
the Board's secretary felt “that their application was
sufficient” after the October 7, 2009 submission. This
testimony is beside the point, however, because the
Shakespeares elected to supplement their application
later, on October 15, 2009, which, for reasons
discussed herein, reset the sixty-day clock.


V. ATTORNEY FEES


[23] ¶ 31 Due to the district court's errors as discussed
above, the grant of 50 percent attorney fees to
the Shakespeares is erroneous. The Association was
denied its attorney fees because of the district court's
erroneous holding that “the Board acted arbitrarily and
unreasonably in denying the Shakespeares' application,”
but as detailed above, the Board acted within its proper
authority in denying the application. The Shakespeares
were awarded attorney fees due to the “incorrect denial
of their application” (but denied full attorney fees because
of their “deliberate[ ] violat[ion] [of] the Restrictive
Covenants in constructing the tower”), but again, the
Board's denial was not incorrect. Therefore, we strike the
attorney fees awarded to the Shakespeares by the district
court and remand for a determination of attorney fees in


accordance with this opinion. 14


14 We note that the district court awarded the
Shakespeares “50% of the attorney[ ] fees incurred,
plus chargeable costs, and no attorney [ ] fees
to [the Association]” because the Shakespeares
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“largely prevail under [the district court's] decision.”
Upon appeal, however, the Association prevails.
The district court correctly indicated that if the
Association “prevailed, Section 7.4 [of the CC&Rs]
would most certainly control, and [the Association]
would be entitled to recover.”


CONCLUSION


¶ 32 We reject strict construction of restrictive covenants
and hold that restrictive covenants should be interpreted
according to the same principles as contracts. Based on
our analysis of the CC&Rs for the Fort *1231  Pierce


Industrial Park under the correct standard, we reverse the
district court's holding and instead hold that the Board's
denial of the cell phone tower application at issue in this
case was authorized under the CC&Rs. We affirm the
district court's grant of summary judgment regarding the
timeliness of the Board's denial, holding that it was timely.
Finally, we strike the district court's award of attorney fees
to the Shakespeares and remand for a determination of
what attorney fees to award the Association.


All Citations


379 P.3d 1218, 2016 UT 28
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308 P.3d 382
Supreme Court of Utah.


In the Matter of the ADOPTION
OF BABY B., a minor child.


Robert Manzanares, Appellant,
v.


Brandon S. Byington and
Julissa N. Byington, Appellees,


Carie Terry, Intervenor.


No. 20090740.
|


June 15, 2012.


Synopsis
Background: In proceedings on petition for adoption of
child born out of wedlock, in which mother had previously
executed consent to adoption, child's biological father
filed motion to dismiss petition. The Third District Court,
Salt Lake, Robert P. Faust, J., vacated judicial acceptance
of mother's consent, but held mother's consent valid when
executed and denied father's motion. Father appealed.


Holdings: The Supreme Court, Lee, J., held that:


[1] district court's acceptance of mother's consent to
adoption was of no legal significance in proceedings on
father's motion;


[2] mother's consent to adoption was valid;


[3] district court's finding that father knew or should
have known of a qualifying circumstance triggering
requirement of strict compliance with Adoption Act was
not entitled to deference on appeal;


[4] Adoption Act requires that a biological father's
consent to adoption be obtained unless he knew or could
have known, and not merely believed, of a qualifying
circumstance;


[5] father did not have knowledge of any qualifying
circumstance so as to trigger requirement of strict
compliance with Adoption Act;


[6] father could not have known of qualifying
circumstances through exercise of reasonable diligence;
and


[7] child's birth mother was not resident in Utah at time of
child's birth.


Reversed.


Durham, J., concurred with opinion in which Nehring,
Associate Chief Justice, joined.


Parrish, J., dissented with opinion in which Durrant, C.J.,
joined.


Attorneys and Law Firms


*385  Jennifer D. Reyes, Dale M. Dorius, Brigham City,
for appellant.


*386  Larry S. Jenkins, Lance D. Rich, Brinton M.
Wilkins, Salt Lake City, for appellees.


David J. Hardy, Salt Lake City, for intervenor.


AMENDED OPINION *


* The court has rewritten paragraphs 42–43.


Justice LEE, opinion of the Court:


¶ 1 Robert Manzanares challenges the district court's
order terminating his parental rights in his biological
daughter, “Baby B.” The district court held that
Manzanares's consent to the adoption of Baby B. was
not required under Utah law. It based this conclusion
on a finding that Manzanares either knew or through
“reasonable diligence” could have known of at least one of
several “qualifying circumstances” defined by Utah law.


¶ 2 We find the district court's conclusions to run counter
to a proper understanding of the statute and to be
unsupported by the evidence. We accordingly reverse,
after clarifying the standards that govern under the
Adoption Act and under our prior cases.
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I


¶ 3 In the summer of 2007, Robert Manzanares and
Carie Terry conceived a child in Colorado. Manzanares
communicated regularly with Terry regarding the
pregnancy, and he provided some financial support both
before and after the birth of the child. The anticipated date
of the child's birth was late March 2008.


¶ 4 Terry ended her relationship with Manzanares in
August 2007. Despite the split, Manzanares attempted
to maintain contact with Terry by e-mail. Manzanares
repeatedly told Terry that he wanted to raise the child
and would do so alone if necessary. Terry, in contrast,
consistently expressed her desire to place the child for
adoption.


¶ 5 In November 2007, Terry asked a Colorado adoption
agency to contact Manzanares, requesting that he sign
papers consenting to the adoption. Manzanares refused,
indicating that he would actively oppose any proposed
adoption.


¶ 6 On January 11, 2008, Terry informed Manzanares by
e-mail that she was going to Utah for a short visit with
her sick father, but that she would return to continue
discussions regarding adoption. Terry's e-mail message
was as follows:


I will be flying to Utah to visit
my father in Feb[ruary] for a week
(maybe a little longer, it depends on
how he/things are). Then it will be
back to work to finish up the club's
construction before I take time off
at the end of March.... [I]n April I
will be willing to sit down and talk
with you about your reconsideration
to consent for adoption[;] otherwise
this will be a long process and it will
benefit no one, especially this baby.


The district court found Terry's e-mail to be “misleading
and that the e-mail in general was intended to create the
false impression that she would stave off any decisions
about adoption until she returned to Colorado.” In
reality, the court found, she intended to visit Utah to make
preparations for a return in late March to deliver the child
in Utah.


¶ 7 Five days later, on January 16, 2008, Manzanares
filed a paternity action in Colorado, seeking to enjoin
any adoption proceeding. Manzanares's petition detailed
his perception that Terry wished to place the child for
adoption in Utah. Manzanares stated that he was filing
the petition


prior to the child's birth because he
has serious and founded concerns
that, although the unborn child
will not be legally available for
adoption pursuant to [Colorado
law], [Terry] plans to surreptitiously
make the child available for
adoption immediately upon his or
her birth. [Terry] has repeatedly
asserted her intention to give the
child up for adoption via telephone
and e-mail, and continues to
pressure [Manzanares] to authorize
an adoption, referring to him as a
“chromosome donor.”


Based on his “serious and founded concerns,”
Manzanares asserted that Terry “will flee to Utah, where
she has family, to proceed with an adoption.” He also
alleged a need to “establish immediate jurisdiction in
Colorado, *387  where the parties live and where the child
was conceived, prior to the child's birth.”


¶ 8 Terry filed a verified response on February 12, 2008.
She acknowledged that Manzanares was the biological
father of the unborn child and that she was a resident of
Colorado, but denied Manzanares's allegations that she
intended to surreptitiously give the child up for adoption
in Utah, asserting that such allegations call for a “legal
conclusion.” Instead, Terry asked the Colorado court to
“deny [Manzanares] parental rights and responsibilities
once [the] baby is born, for the best interest of the baby,”
and to “allow adoption proceedings” in Colorado “upon
[the] baby's birth for the best interest of the baby.”


¶ 9 Also on February 12, Terry filed a motion to continue a
hearing set for February 20, 2008, asking that the hearing
be postponed until late March 2008. In this motion, Terry
indicated that she had informed Manzanares and his
counsel of her upcoming visit to Utah. Terry's motion to
continue was denied.
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¶ 10 On February 14, 2008, Terry traveled to Utah
for the stated purpose of visiting her sick father. The
purported purpose of the trip soon took a turn in a
different direction. On February 16, 2008, Terry's brother
and sister-in-law, Brandon and Julissa Byington, signed
a petition for the adoption of Terry's baby in Utah.
Terry also began exploring hospital and midwife options,
presumably in preparation for the birth of the baby in
Utah. Manzanares apparently had no knowledge of any
of these developments at this time.


¶ 11 In the meantime, unpersuaded by Terry's denial
of her intent to put the baby up for adoption in Utah,
Manzanares filed a response in the Colorado action on
February 15, 2008, in which he asserted that Terry “is
planning to give birth in Utah and place the parties'
unborn child up for adoption.” Manzanares further
alleged that Terry “plans to drive herself and her six-year-
old daughter to Utah at some undetermined point in the
future, while pregnant,” and that there was a “likelihood
that she will flee the State of Colorado ... to make the
parties' unborn child available for adoption.” Despite his
concerns, Manzanares did not take action at this point to
assert his parental rights in Utah.


¶ 12 While in Utah, Terry gave birth to her child
(Baby B.) on February 17, 2008, approximately six weeks
premature. At a later evidentiary hearing, Terry indicated
that it was not her intention in coming to Utah in
February to give birth to the child. On February 19, 2008,
the Byingtons filed their adoption petition in the Third
District Court. A relinquishment hearing was scheduled
for the next day before Judge Hilder.


¶ 13 February 20 was also to be the day the Colorado court
held its hearing on Manzanares's paternity and injunction
action. Terry, who was still in Utah following the birth of
Baby B., called the Colorado court and indicated that she
would not be at the hearing. She gave as her reason for not
attending the hearing that she was out of town visiting an
ill relative. Terry did not inform the court or Manzanares
that she had given birth to the child. Nor did she divulge
that she was appearing at 8:45 a.m. that day before Judge
Hilder to give her consent to the adoption of the child by
her brother and sister-in-law. In light of Terry's absence,
the Colorado court agreed to continue the hearing until
March 5, 2008. Believing Terry to still be pregnant, the
court appointed a guardian ad litem for the child.


¶ 14 That same morning at 8:45 a.m., just fifteen minutes
before the scheduled Colorado hearing, Terry executed a
consent to adoption in Utah before Judge Hilder. Terry
did not inform Judge Hilder of the Colorado proceeding.


¶ 15 On February 24, 2008, Terry returned to Colorado.
The next day, Manzanares became aware that Terry
was no longer pregnant. Manzanares immediately began
calling Colorado hospitals in an attempt to locate the
child, but he could not find her. Manzanares next called
the Byingtons, who indicated only that Manzanares would
be contacted by counsel. The Byingtons did not inform
Manzanares of their adoption petition.


¶ 16 On February 26, 2008, Manzanares filed an
emergency motion with the Colorado court. The court
held hearings on February 27, 29, and March 3, 2008.
Manzanares and *388  Terry were both present at
those hearings. The Colorado judge granted Manzanares's
petition for paternity and signed a final order of
paternity on March 3, 2008. The judge also ordered that
Manzanares's name be listed on Baby B.'s birth certificate,


a potentially significant act under Utah law. 1


1 “Notice of an adoption proceeding shall be served”
on “any person who, prior to the time the mother
executes her consent for adoption or relinquishes the
child for adoption, is recorded on the birth certificate
as the child's father, with the knowledge and consent
of the mother.” UTAH CODE § 78B–6–110(2)(f).


¶ 17 On March 4, 2008, Manzanares filed in Utah a motion
to dismiss the Byingtons' adoption petition. The district
court (Judge Faust) scheduled a two-day bench trial, to
begin July 28, 2008. At trial, Terry testified of her multiple
efforts to keep Manzanares in the dark regarding her plans
to give birth to the baby and give her up for adoption
in Utah. Although she asserted that she hatched the plan
to give the baby up for adoption to her brother and
sister-in-law in Utah as early as October or November of
2007, Terry testified that she could not “recall” whether
she had informed Manzanares of her plans. Judge Faust
interpreted her testimony to mean that she “admitted
[that] she never advised Mr. Manzanares that she intended
to place the child for adoption with her brother and sister-
in-law, and that she was intending to do it in Utah.” He
also noted that “neither the Byingtons [n]or Ms. Terry told
[Manzanares] specifically what her adoption plans were.”
Terry also testified that although she made Manzanares
aware of her desire to give the baby up for adoption almost
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from the beginning of the pregnancy, she never told him
that she wanted to place the child with a Mormon family.
Yet Manzanares apparently inferred a desire on Terry's
part to place the baby in such a family, based on the fact
that Terry came from a Mormon family.


¶ 18 At the conclusion of the trial, the court determined
that Terry, through deliberative effort, had “deceive[d]”
Manzanares. Specifically, the court found that Terry's e-
mail to Manzanares telling him of her visit to Utah to see
her ailing father was deceitful. In reality, according to the
court, Terry “was here to finalize hospital and insurance
arrangements, and arrange for midwives and/or doctors
which she started working on as early as December 2007.”
Based on Terry's testimony, the court found “that she
clearly had a plan to return to Utah in March of 2008 to
give birth and that she intentionally kept this information
from ... Manzanares in order to preclude him from taking
definitive action in Utah.”


¶ 19 The district court found particularly troubling
Terry's failure to inform the Utah and Colorado courts
of each other and of the actions before them. Indeed,
the court considered the “threshold issue” of the case
to be “whether Judge Hilder's acceptance of ... Terry's
Consent to Adoption, which occurred on February 20,
2008, should be vacated.” But for “Terry's premature
delivery and affirmative steps to mislead the Court
through acts of omission as well as commission,” the
district court believed, “Manzanares certainly would
have secured his paternity order well in advance of the
child's expected delivery date.” Finding Terry's deceptions
“highly material,” the court found “ample grounds for the
vacatur of Judge Hilder's approval and acceptance of ...
Terry's Consent.” The court found that it had authority
to vacate Judge Hilder's acceptance because the adoption
statutes “do[ ] not expressly preclude the Court from
setting aside” an acceptance of consent.


¶ 20 The district court's rationale was based in equity:
“[I]t would be a gross injustice and miscarriage of
justice to allow ... Terry's and [the Byingtons'] action to
defeat ... Manzanares'[s] legitimate claim to his child and
to challenge the adoption under these circumstances.”


¶ 21 The district court declined to decide whether
Manzanares complied with the requirements of Colorado
law to preserve the right to notice of a proceeding in
connection with the adoption of Baby B. The court noted,


however, that “it does not appear that [Manzanares] has
taken any such steps in Utah.”


¶ 22 Despite vacating Judge Hilder's acceptance of Terry's
consent to adoption, the *389  district court in a later
ruling held that the vacatur “did not render the Consent
void from its inception.” The court reasoned that the term
“executed” found in Utah Code sections 78B–6–122(1)(c)
(ii)(A) and (B) refers to the birth mother's execution of
her consent, not to the district court's acceptance of the
consent. Because the court concluded that Manzanares
was aware of multiple “qualifying circumstances,” it held
that “the date for the purposes of determining whether ...
Manzanares complied with Utah law is February 20, 2008,
when ... Terry signed the Consent.”


[1]  [2]  ¶ 23 Manzanares appealed the district court's
determination that Terry's consent was valid and that


he was aware of qualifying circumstances. 2  We will not
disturb that court's findings of fact “unless they are ...
clearly erroneous.” State, Dep't of Human Servs. ex rel.
Parker v. Irizarry, 945 P.2d 676, 678 (Utah 1997) (internal
quotation marks omitted). To the extent our resolution
of those facts depends on our construction of the relevant
adoption statutes, however, we review the district court's
statutory interpretation for correctness. Cf. H.U.F. v.
W.P.W., 2009 UT 10, ¶ 19, 203 P.3d 943.


2 After oral argument, we requested supplemental
briefing regarding the applicability of a federal statute
—the Parental Kidnaping Prevention Act (PKPA), 28
U.S.C. § 1738A—to the facts of this case. Prior to our
supplemental briefing order, neither party had raised
the PKPA before the district court or on appeal. Thus,
in light of our decision in J.M.W. v. T.I.Z. (In re
Adoption of Baby E.Z.), 2011 UT 38, 266 P.3d 702, we
hold that the parties forfeited any argument regarding
the PKPA.


II


[3]  ¶ 24 Subject to two narrow exceptions, an unmarried
biological father's consent to the adoption of his child who
is six months of age or younger is not required under Utah
law unless the father complies with Utah Code section
78B–6–121(3) (Section 121(3)). Section 121(3), among
other things, requires the father to “initiate[ ] proceedings
in a district court of Utah to establish paternity,” UTAH
CODE § 78B–6–121(3)(a), “prior to the time the mother
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executes her consent for adoption,” id. § 78B–6–121(3). 3


The district court noted that “it does not appear that
[Manzanares] ha[d] taken any such steps” to comply with
Section 121(3) prior to February 20, 2008, the day Terry
consented before Judge Hilder to the adoption of her
three-day-old child.


3 Utah Code section 78B–6–121(3) provides in full:
Except as provided in Subsection 78B–6–122(1),
and subject to Subsection (5), with regard to a
child who is six months of age or less at the time
the child is placed with adoptive parents, consent
of an unmarried biological father is not required
unless, prior to the time the mother executes her
consent for adoption or relinquishes the child for
adoption, the unmarried biological father:
(a) initiates proceedings in a district court of
Utah to establish paternity under Title 78B,
Chapter 15, Utah Uniform Parentage Act;
(b) files with the court that is presiding over the
paternity proceeding a sworn affidavit:


(i) stating that he is fully able and willing to
have full custody of the child;
(ii) setting forth his plans for care of the child;
and
(iii) agreeing to a court order of child support
and the payment of expenses incurred in
connection with the mother's pregnancy and
the child's birth;


(c) consistent with Subsection (4), files notice
of the commencement of paternity proceedings,
described in Subsection (3)(a), with the state
registrar of vital statistics within the Department
of Health, in a confidential registry established
by the department for that purpose; and
(d) offered to pay and paid a fair and reasonable
amount of the expenses incurred in connection
with the mother's pregnancy and the child's birth,
in accordance with his financial ability, unless:


(i) he did not have actual knowledge of the
pregnancy;
(ii) he was prevented from paying the expenses
by the person or authorized agency having
lawful custody of the child; or
(iii) the mother refuses to accept the unmarried
biological father's offer to pay the expenses
described in this Subsection (3)(d).


[4]  ¶ 25 Manzanares nevertheless argues that his consent


was required for two independent reasons. 4  He first
argues that Terry's *390  consent was voided upon
Judge Faust's vacatur of Judge Hilder's acceptance of


the consent. On this point, Manzanares challenges the
district court's ruling that the relevant statute requires
an unmarried biological father to assert his rights
in Utah prior to the time the mother “executed the
consent” (February 20, 2008), “not the time that the
consent was accepted by the Court.”


4 Manzanares also seeks to challenge Section 121(3)
on constitutional grounds, asserting that it fails
to give full faith and credit to paternity actions
initiated in another state as required, according to
Manzanares, by article IV, section 1 of the United
States Constitution. We decline to reach this issue
because it was not asserted in the proceedings
below and accordingly was not preserved for appeal.
See Badger v. Brooklyn Canal Co., 966 P.2d 844,
847 (Utah 1998) (party must give trial court an
opportunity to rule on an issue to preserve it for
appellate review).


¶ 26 Alternatively, Manzanares argues that he qualifies
for one of the two exceptions to the strict-compliance
requirements of Section 121(3). Because he did not
know (and could not have known through “reasonable
diligence”) of a “qualifying circumstance” before
February 20, 2008, the date Terry signed her consent,
Manzanares argues that his consent to adoption was
required by statute. Under Utah law, the consent of an
unmarried biological father who has failed to comply with
Section 121(3) is still required where


(A) the unmarried biological father did not know, and
through the exercise of reasonable diligence could not
have known, before the time the mother executed a
consent to adoption or relinquishment of the child for
adoption, that a qualifying circumstance existed;


(B) before the mother executed a consent to adoption or
relinquishment of the child for adoption, the unmarried
biological father fully complied with the requirements
to establish parental rights in the child, and to preserve
the right to notice of a proceeding in connection with
the adoption of the child, imposed by:


(I) the last state where the unmarried biological father
knew, or through the exercise of reasonable diligence
should have known, that the mother resided in before
the mother executed the consent to adoption or
relinquishment of the child for adoption; or


(II) the state where the child was conceived; and
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(C) the unmarried biological father has demonstrated,
based on the totality of the circumstances, a
full commitment to his parental responsibilities, as
described in Subsection (1)(b).


UTAH CODE § 78B–6–122(1)(c)(i). 5


5 The second exception to Section 121(3) applies where
an “unmarried biological father knew, or through
the exercise of reasonable diligence should have
known, before the time the mother executed a
consent to adoption ... that a qualifying circumstance
existed,” UTAH CODE § 78B–6–122(1)(c)(ii)(A), and
he complied with Section 121(3) either “20 days after”
he became aware of the qualifying circumstance,
or before “the time that the mother executed” her
consent to adoption, whichever comes later, id. §
78B–6–122(1)(c)(ii)(B). The district court found that
“Manzanares did not file a Utah paternity action
until September 10, 2008, nearly seven months after
the child's birth.” Accordingly, this second exception
does not apply in this case.


¶ 27 Citing Manzanares's Colorado court filings detailing
his belief that Terry planned to flee to Utah to
surreptitiously give up the child for adoption, the district
court held either that Manzanares knew or through
“reasonable diligence” should have known of one or
more qualifying circumstance. Manzanares counters that
although he believed Terry would flee to Utah, Terry
mollified those concerns when she denied, in Colorado
court filings, any such intention. In light of Terry's denials,
Manzanares insists that he was unaware of any qualifying
circumstance.


¶ 28 The parties' arguments implicate two issues on appeal:
(A) the effect (if any) of Judge Faust's vacatur on Terry's
consent to adoption, and (B) whether Manzanares was
unaware (and reasonably could not have become aware)
of a qualifying circumstance. We find that Terry's consent
was valid, but we reverse the district court's determination
that Manzanares knew or reasonably should have
known of a qualifying circumstance. Accordingly, we
remand to the district court to determine (1) whether
Manzanares fully complied with Colorado's requirements
to establish his parental rights in Baby B., and to
preserve the right to notice of a Colorado adoption
proceeding, id. § 78B–6–122(1)(c)(i)(B); and (2) whether
Manzanares demonstrated a full commitment to his
parental responsibilities, id. § 78B–6–122(1)(c)(i)(C).


*391  A. Validity of Terry's Consent


¶ 29 The district court vacated Judge Hilder's acceptance
of Terry's consent, but later decided that the vacatur
did not render Terry's consent invalid for purposes of
the relevant adoption statutes. We agree that Terry's
consent to adoption is valid because under the relevant
statutes the judge's only role is to ensure that the birth
mother consented freely and voluntarily. Because there is
no contention that Terry did not freely and voluntarily
consent to the adoption of Baby B., we find Terry's
consent valid and reject Manzanares's attempts to subvert
it.


¶ 30 Under Utah law, a “consent or relinquishment by
a birth mother” must be signed before certain statutorily
authorized individuals, including “a judge of any court
that has jurisdiction over adoption proceedings.” Id. §
78B–6–124(1)(a). The judge “shall certify to the best of
his information and belief that the person executing the
consent or relinquishment has read and understands the
consent or relinquishment and has signed it freely and
voluntarily.” Id. § 78B–6–124(4). Such a “consent or
relinquishment is effective when it is signed and may not
be revoked.” Id. § 78B–6–126.


¶ 31 Terry signed her consent before Judge Hilder on
February 20, 2008. Judge Hilder certified that Terry
signed the consent freely and voluntarily. Yet in light
of Terry's alleged “deceptions and misrepresentations to
the Courts,” the district court “vacate[d] Judge Hilder's
acceptance of Ms. Terry's Consent.” The court reasoned
as follows:


Our judicial system requires that all individuals
appearing before the court, whether parties, witnesses,
or counsel, be candid with the Court and provide it with
an accurate picture of the issues that may be present.
This is functionally important and precludes one party
from gaining an unfair advantage over the other party
or precluding that party's full participation....


The Court further finds and holds that it would be
a gross injustice and miscarriage of justice to allow
Ms. Terry's and [the Byingtons'] action to defeat Mr.
Manzanares'[s] legitimate claim to his child and to
challenge the adoption under these circumstances.
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¶ 32 Despite vacating Judge Hilder's acceptance of Terry's
consent, the district court “did not vacate or set aside
the Consent itself.” Rather, the court “contemplated the
re-filing of the Consent so that the process of judicial
acceptance, with all of the relevant information being
disclosed, could be renewed.” In a later memorandum
decision, however, the court held that its earlier vacatur
“did not render the Consent void from its inception.” This
is because, the court reasoned, Utah Code sections 78B–
6–122(1)(c)(i)(A) and (B) speak of the date on which a
mother “executed” a consent to adoption, not the date
on which that consent was accepted by a trial judge.
“Consequently,” the court resolved, “the operative date
for the purposes of determining whether Mr. Manzanares
complied with Utah law is February 20, 2008, when Ms.
Terry signed the Consent.”


¶ 33 Manzanares disputes the district court's
interpretation of the word “executed” in the adoption
statutes. According to Manzanares, a consent to adoption
is valid only after it has been accepted by a judge. But


Manzanares cites no relevant authority for this position. 6


The Byingtons, in contrast, argue that the district court's
action vacating Judge Hilder's acceptance was improper in
the first place, because the only role a judge plays when a
mother gives consent for an adoption is to ensure that the
consent does *392  not result from coercion but is freely
and voluntarily given. Absent any contention that Terry
did not freely and voluntarily consent to the adoption,
the Byingtons argue, the district court lacked authority to
vacate Judge Hilder's acceptance.


6 Manzanares cites In re Adoption of D., 122 Utah
525, 252 P.2d 223 (1953), for the proposition that
a judge must accept a mother's consent for the
consent to be valid. But that case says nothing of
the effect of a district court's vacatur of a mother's
consent to adoption. In In re Adoption of D., we
considered a scenario where prospective adoptive
parents were promised that “if they would assume
parental responsibility and take care of” a child, they
could adopt the child. Id. at 228. We held that “[a]fter
acceptance” of the offer by the adoptive parents (by
fulfilling the relevant parental responsibilities), “such
a contract is enforceable against the adopting parents
and ought to be enforceable by them.” Id. at 229. The
case never mentions the sort of statutory consent to
an adoption at issue here.


[5]  [6]  ¶ 34 Whether or not the district court
had authority to vacate Judge Hilder's acceptance, we


conclude that the district court did not vacate anything
of relevance to this case. Utah law requires a mother to
sign her consent before a judge who “certif[ies] to the best
of his information and belief that the person executing
the consent or relinquishment has read and understands
the consent or relinquishment and has signed it freely and
voluntarily.” UTAH CODE § 78B–6–124(1), (4). Such a
consent “is effective when it is signed and may not be
revoked.” Id. § 78B–6–126. The statutes never mention a
judge's “acceptance” of the consent—let alone acceptance
based on full disclosure to the court—as a prerequisite to
the execution of a valid consent. The district court never
questioned that Terry freely and voluntarily signed her
consent, only that she did not divulge to the court that
Manzanares had filed a paternity action in Colorado. The
district court's vacatur of Judge Hilder's acceptance of the
consent is thus of no legal significance to the issues in this
appeal.


[7]  [8]  [9]  ¶ 35 The district court's analysis also rested
on a mistaken premise—that parental-rights proceedings
in another state affect the validity of a mother's consent
in this state. Under the Adoption Act, a birth mother
has an absolute right to consent to an adoption, so long
as she understands what she is doing and does so freely
and voluntarily. See id. § 78B–6–124(4). And the Act
specifically contemplates the possibility that an unmarried
biological father may attempt to secure his parental rights
in another state. See id. § 78B–6–122(1)(c)(i)(B). Doing
so does not prevent the mother from executing a consent
to adoption in Utah. Nor is the father excused from
asserting his rights in Utah by the mother's purported
failure to disclose. See id. § 78B–6–106(1). Rather, the
father “is considered to be on notice that a pregnancy and
an adoption proceeding regarding the child may occur,”
and “has a duty to protect his own rights and interests.”
Id. § 78B–6–110(1)(a).


[10]  ¶ 36 Thus, the district court's vacatur of Judge
Hilder's “acceptance” of Terry's consent was legally
baseless. Terry's consent to adoption on February 20,
2008, was therefore valid.


B. Qualifying Circumstances


¶ 37 Under the applicable statute, a finding that
Manzanares's consent to Baby B.'s adoption was required
depends first on a conclusion that he did not know,
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and through the exercise of reasonable diligence could
not have known, of a qualifying circumstance prior
to February 20, 2008. There are four qualifying
circumstances set forth in the statute that may arise
“at any point during the time period beginning at the
conception of the child and ending at the time the mother
executed a consent to adoption or relinquishment of the
child for adoption”:


(i) the child or the child's mother resided, on a
permanent or temporary basis, in the state;


(ii) the mother intended to give birth to the child in the
state;


(iii) the child was born in the state; or


(iv) the mother intended to execute a consent to
adoption or relinquishment of the child for adoption:


(A) in the state; or


(B) under the laws of the state.


Id. § 78B–6–122(1)(a).


¶ 38 “Based on Mr. Manzanares'[s] filings in Colorado,” 7


the district court concluded that “prior to February 20,
2008, Mr. Manzanares knew, or through the exercise
of reasonable *393  diligence should have known” of
any or all of the second, third, and fourth qualifying
circumstances—“that (i) Ms. Terry intended to give
birth in Utah, (ii) the child would be born in Utah,
or (iii) Ms. Terry intended to execute a consent to
adoption of the child in Utah or under the laws of
Utah.” Although the district court did not evaluate
the first qualifying circumstance—residence in Utah—
the Byingtons argue on appeal that Manzanares knew
or should have known that Terry resided in Utah.
Accordingly, we must determine whether the record
supports the court's conclusion that at least one of
the qualifying circumstances provisions identified by the
district court was met. We also must independently
evaluate, based on the record, whether Manzanares did
not know and could not have known through reasonable
diligence that Terry resided in Utah before giving consent
to the adoption.


7 The district court also vaguely referred to “other
evidence adduced at the evidentiary hearing” to
support its conclusion, but our own review of


the evidentiary hearing discloses no evidence of
Manzanares's knowledge other than that set forth in
the Colorado court filings. In fact, summarizing the
testimony of Terry and the Byingtons, the district
court noted that neither Terry nor the Byingtons
informed Manzanares of their plans. The trial judge
did not, nor has either party attempted to, identify
what “other evidence” the court had in mind, and we
know of no other evidence in the record.


¶ 39 In the paragraphs below, we articulate the varying
standards of review that apply to the findings explicit
and implicit in the district court's above conclusions. We
then evaluate those conclusions under the appropriate
standards of review, concluding that the district court
applied incorrect legal standards in finding in Terry's
favor under the qualifying circumstances provision. We
accordingly reverse under the legal standards as clarified
below. Finally, we evaluate the Byingtons' claim that
Manzanares was aware that Terry resided in Utah,
ultimately rejecting the underlying factual predicate that
Terry in fact resided in the state.


1. Standards of Review


[11]  [12]  ¶ 40 The standard of appellate review varies
depending on the nature of the lower court's analysis. A
key question is whether the trial court's decision qualifies
as a finding of fact, a conclusion of law, or a determination
of a mixed question of law and fact. Findings of fact are
entitled to the most deference. Those findings “entail[ ]
the empirical, such as things, events, actions, or conditions
happening, existing, or taking place, as well as the
subjective, such as state of mind.” State v. Pena, 869 P.2d


932, 935 (Utah 1994). 8  Since the lower court often has
a comparative advantage in its firsthand access to factual
evidence, and because there is no particular benefit in
establishing settled appellate precedent on issues of fact,
there is a potential downside and no significant upside
to a heavy-handed, fresh reexamination of the facts on
appeal. Such findings are accordingly overturned only
when “clearly erroneous.” See, e.g., State v. Tripp, 2010
UT 9, ¶ 23, 227 P.3d 1251.


8 See also J. THAYER, A PRELIMINARY
TREATISE ON EVIDENCE AT THE COMMON
LAW 191 (1898) (“Nothing is a question of fact which
is not a question of the existence, reality, truth of
something; of the rei veritas.”).
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[13]  [14]  ¶ 41 Conclusions of law are at the other end
of the spectrum. No deference is given to the lower court's
analysis of abstract legal questions. This is because the
lower court has no comparative advantage in resolving
legal questions and settled appellate precedent is of crucial
importance in establishing a clear, uniform body of law.
Our review of conclusions of law is accordingly de novo.
We take a fresh look at questions of law decided by a
lower court, according no deference to its resolution of
such issues. See, e.g., H.U.F. v. W.P.W., 2009 UT 10, ¶ 19,
203 P.3d 943.


[15]  ¶ 42 Mixed questions fall somewhere in the
twilight between deferential review of findings of fact
and searching reconsideration of conclusions of law.
On mixed questions—involving application of a legal


standard to a set of facts unique to a particular case 9 —
our review is sometimes deferential and sometimes not.
The applicable standard depends on the nature of the
issue and the marginal costs and benefits of a less
deferential, more heavy-handed appellate touch. Thus,
we have sometimes applied a deferential standard of
review on mixed questions, and sometimes reviewed mixed
determinations de novo, depending on:


9 Pena, 869 P.2d at 936 (mixed questions involve a
determination “whether a given set of facts comes
within the reach of a given rule of law”).


(1) the degree of variety and complexity in the facts
to which the legal rule is to be applied; (2) the degree
to which a trial court's application of the legal rule
relies *394  on facts observed by the trial judge, such
as a witness's appearance and demeanor, relevant to
the application of the law that cannot be adequately
reflected in the record available to appellate courts;
and (3) other policy reasons that weigh for or against
granting discretion to trial courts.
State v. Levin, 2006 UT 50, ¶ 25, 144 P.3d 1096 (internal
quotation marks omitted). The deference given in these
circumstances rests on the notion that the mixed finding
is not “law-like” because it does not lend itself to
consistent resolution by a uniform body of appellate
precedent, and/or on the premise that the mixed finding
is “fact-like” because the trial court is in a superior
position to decide it.


¶ 43 An example of a determination of such a mixed
question would be a finding of negligence in a personal
injury suit arising out of an automobile accident. The


particular facts and circumstances of the drivers' conduct
are likely to be “so complex and varying that no rule
adequately addressing the relevance of all these facts can
be spelled out,” Pena, 869 P.2d at 939, so there would be
little upside to a heavy-handed, searching reconsideration
of a trial court's finding of negligence in a particular
case. By the same token, the trial judge's negligence
determination would often be affected by his observation
of a competing “witness's appearance and demeanor” on
matters “that cannot be adequately reflected in the record
available to appellate courts.” Levin, 2006 UT 50, ¶ 25,
144 P.3d 1096 (internal quotation marks omitted). If so,
a non-deferential appellate review of a negligence finding
would not only have little upside, but would also have
significant downside since the appellate court would be in
an inferior position to review the “correctness” of the trial
judge's decision. For these reasons a negligence finding is
a classic finding that, while mixed, calls for deference to


the lower court. 10


10 See Bowers v. Union Pac. R. Co., 4 Utah 215, 7 P.
251, 253 (Utah Terr. 1885) (“Negligence is generally
a mixed question of law and fact, and sometimes,
although all the facts are admitted, the question arises
whether the act imputed as negligence was such as
persons of ordinary prudence would have performed
under the circumstances, and, unless the question is
clear of all doubt, it is the duty of the court to leave it
with the jury, and not to disturb their finding.”).


[16]  ¶ 44 Some mixed findings, on the other hand,
call for non-deferential appellate review. Such findings
are those where a fresh appellate reconsideration of the
issues present little downside and significant upside—as
on issues that are “law-like” in lending themselves to
consistent resolution by uniform precedent and not “fact-
like” because the appellate court is in as good a position
as the trial court to resolve the issue. A paradigmatic
example here would be a finding that a common set
of recurring law enforcement practices qualifies as a
“reasonable” search or seizure. The upside of de novo
appellate review is apparent, in that both law enforcement
and the general public ought to be able to rely on
a consistent rule established by set appellate precedent
as to the reasonableness of certain law enforcement


procedures. 11  And the downside is minimal in a case
involving common, recurring practices, where the decision
will turn on the general reasonableness of those practices
and not so much on the demeanor or credibility of a
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particular witness. 12  This is *395  why a mixed finding
of reasonableness is typically subject to a non-deferential


standard of review. 13


11 Cf. State v. Thurman, 846 P.2d 1256, 1271 (Utah 1993)
(“On the one hand, the application of the clearly
erroneous standard to [a] trial court's factual findings
recognizes the trial court's advantaged position in
judging credibility and resolving evidentiary conflicts.
On the other hand, the application of the correct[ness]
standard to the trial court's ultimate voluntariness
determination acknowledges that a single trial judge
is in an inferior position to determine what the legal
content of voluntariness should be and that a panel of
appellate judges, with their collective experience and
their broader perspective, is better suited to that task.
Also, the decision of the appellate panel is published,
thereby providing state-wide standards that guide law
enforcement and prosecutorial officials. Therefore,
while the trial court is primarily concerned with
the proper resolution of factual issues under the
controlling law, the appellate court addresses itself
to the clarity and correctness of the developing
law in order to provide unambiguous direction to
those whose further rights and responsibilities are
affected.” (citations omitted)).


12 That is not to say that a reasonableness determination
will never involve pure findings of fact subject to
a deferential standard of review. Before reaching
the ultimate determination on reasonableness, the
district judge may well make intermediate findings
of empirical fact on issues such as the methods and
timing of a search, the considerations leading up to it,
or who said what to whom (and when). Those would
be classic findings of fact on which the district judge
would be entitled to deference.


13 See State v. Worwood, 2007 UT 47, ¶ 11, 164 P.3d 397
(“In cases involving Fourth Amendment questions
under the United States Constitution, we review
mixed questions of law and fact under a correctness
standard in the interest of creating uniform legal
rules for law enforcement.”); State v. Levin, 2006
UT 50, ¶ 23, 144 P.3d 1096 (“[W]ith regard to
certain mixed questions where uniform application
is of high importance, as in the context of Fourth
Amendment protections, we have held that policy
considerations dictate that the application of the legal
concept should be strictly controlled by the appellate
courts. Thus, if we determine that society's interest in
establishing consistent statewide standards outweighs
other considerations, we grant no discretion to the


trial court, and we review the mixed question for
correctness.”(footnote omitted)); cf. Ornelas v. United
States, 517 U.S. 690, 696, 116 S.Ct. 1657, 134 L.Ed.2d
911 (1996) (determinations of reasonable suspicion
and probable cause are mixed questions of law and
fact which are reviewed de novo).


¶ 45 This background sets the stage for an evaluation
of the appropriate standards of review of the district
court's findings in this case. A trial court's application of
the qualifying circumstances statute in a given case may
involve findings of fact subject to considerable deference.
If a trial court found that a father “knew” that the mother
intended to give birth in Utah (or knew that the baby had
been born there), for example, that would be a finding
of fact entitled to deference that would be reversible
only if clearly erroneous. This is because knowledge is a
“subjective ... state of mind,” which normally is a factual
question. See Pena, 869 P.2d at 935.


[17]  ¶ 46 Other findings under the qualifying
circumstances statute would involve mixed questions of
law and fact. A finding that “through the exercise of
reasonable diligence” a biological father “could not have
known, before the time the mother executed a consent
to adoption or relinquishment of the child for adoption,
that a qualifying circumstance existed” involves a mixed
question of law and fact because it essentially concludes
that “a given set of facts comes within the reach of a
given rule of law.” Id. at 936. Such a mixed finding under
the qualifying circumstances provision is one that would
ordinarily merit some deference on appeal. An evaluation
of whether a biological father “could not have known”
of a qualifying circumstance through the exercise of
“reasonable diligence” typically would be one that is “so
complex and varying that no rule adequately addressing
the relevance of all these facts can be spelled out.” Id. at
939. Assuming a district court applied the correct legal
standard in making a mixed finding under the qualifying
circumstances provision, such a mixed finding typically
would be entitled to deference and would be properly
affirmed on appeal if not clearly erroneous.


¶ 47 Finally, we note that the factual and mixed findings
described above may contain embedded legal questions.
“[B]ecause appellate courts have traditionally been seen
as having the power and duty to say what the law is and
to ensure that it is uniform throughout the jurisdiction,”
id. at 936, we must be vigilant in our review of both
purely factual and mixed findings to ensure that they
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are based on correct legal principles. If a hypothetical
statute were to impose penalties for the wearing of a
red shirt, a trial court could be called upon to make a
factual finding on the empirical question of the color of an
individual party's shirt. But such a finding could also entail
an embedded legal conclusion, such as whether fuchsia
shirts are prohibited. Our review of a court's decision
under this statute would defer to the factual finding on
the empirical question of the color of a particular shirt.
But we would give no deference on the legal question
of the meaning of the statutory term “red,” deciding for
ourselves whether fuchsia shirts are covered. Thus, if a
trial court finds that a particular fuchsia shirt is effectively
a red one covered by the statute, the applicable standard of
review would require us to distinguish the factual finding
on the empirical question of the shirt's color from the legal
conclusion on what is meant by the term “red.”


*396  2. The District Court's Findings Regarding the
Second, Third, and Fourth Qualifying Circumstances


[18]  ¶ 48 The district court's finding that Manzanares
knew or should have known of one of three qualifying
circumstances is not entitled to deference on appeal for
three reasons. First, it is impossible to cleanly evaluate the
district court's finding that Manzanares knew or should
have known of a qualifying circumstance because its
analysis effectively fused underlying questions of fact,
law, and mixed questions. Second, to the extent the court
effectively answered the factual question that Manzanares
“knew” of a qualifying circumstance, that conclusion
appears to have been based on the incorrect legal
conclusion that belief is equivalent of knowledge. Finally,
under a correct reading of the statute, the evidence in the
record sustains only one conclusion—that Manzanares
did not know and could not have known of a qualifying
circumstance in light of Terry's deception before she
executed her consent to adoption.


¶ 49 Although the factual and mixed questions inherent
in the qualifying circumstances provision are central to
its operation, and often dependent on evidence that the
trial court has firsthand experience with, we ultimately
conclude that remanding to allow the district court to
make these findings would be fruitless, and therefore
simply reverse. In so doing, we offer some points of
clarification on the applicable legal standards that govern
under the statute.


¶ 50 We hasten to add that our goal in this endeavor bears
no relation to the motive attributed to us by the dissent.
As explained in detail below, our approach has nothing to
do with substituting our “own sense of what is fair” for the
“legislature's policy choices.” Infra ¶ 94. Our goal, rather,
is to give the Adoption Act our best interpretation, giving
meaning to each of its provisions in a way that credits
the plain language of the statute. The approach set forth
below is aimed at doing so, not, as the dissent asserts, at
achieving “palatable” results or condemning “fraudulent


and outrageous” conduct. Infra ¶ 94. 14


14 The dissent's contrary construction rests largely on
what it perceives as the legislature's purpose in
enacting the Adoption Act, which in its view is
to “ensur[e] finality and permanence in adoptive
placements.” Infra ¶ 99. But the statute surely has
other purposes that merit our consideration. It is
worth recalling that “[l]egislation is rarely aimed at
advancing a single objective at the expense of all
others.” Myers v. Myers, 2011 UT 65, ¶ 27, 266 P.3d
806; see also Olsen v. Eagle Mountain City, 2011
UT 10, ¶ 23 n. 6, 248 P.3d 465 (explaining “that
most statutes represent a compromise of purposes
advanced by competing interest groups, not an
unmitigated attempt to stamp out a particular evil”).
“More often, statutes are a result of a legislative give-
and-take that balances multiple concerns.” Myers,
2011 UT 65, ¶ 27, 266 P.3d 806. That is certainly
true of the Adoption Act, whose text plainly indicates
a concern not only with assuring the finality of
adoptions but also with protecting the rights of
biological fathers who demonstrate “timely and full
commitment to the responsibilities of parenthood”
and “acquire[ ] constitutional protection” of their
interest in their child. UTAH CODE § 78B–6–102(5)
(e). Our construction of the statute must account for
this and all other policies and purposes addressed by
the statutory text, not just the general purpose cited
by the dissent.


(a)


[19]  ¶ 51 The district court did not make a separate
finding on the factual question whether Manzanares
knew of one of the qualifying circumstances. Nor did it
make a separate finding on the mixed question whether
Manzanares “could have known” through “reasonable
diligence” of a qualifying circumstance. Instead, the
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district judge simply concluded that the “qualifying
circumstances” provision of the statute was satisfied in
this case—that Manzanares knew or reasonably should
have known of one of the three qualifying circumstances
enumerated in the court's order (intent to give birth in
Utah, birth in Utah, or intent to execute a consent to


adoption in Utah). 15


15 The district court employed the “should have
known” formulation with respect to Manzanares's
knowledge of a qualifying circumstance rather than
the “could not have known” language prescribed in
section 122(1)(c)(i). Compare id. § 78B–6–122(1)(c)
(i)(A) (“did not know, and through the exercise of
reasonable diligence could not have known”) with
id. § 78B–6–122(1)(c)(ii)(A) (“knew, or through the
exercise of reasonable diligence should have known”).
The dissent follows suit. See, e.g., infra ¶¶ 105–
07, 116–21, 149, 159. The “could” formulation we
utilize throughout this opinion is correct as it is the
language employed in the operative section. As we
note above, supra ¶ 26 n. 5, this case arises under
section 122(1)(c)(i)(A) (which uses the “could not
have known” formulation) not under section 122(1)
(c)(ii)(A) (which speaks in terms of what the father
“should have known”).


*397  ¶ 52 The dissent implies that the district court's
analysis is a factual finding worthy of deference, but it is
not. A determination that Manzanares knew that Terry
intended to give birth in Utah (or knew that the baby
had been born there) would be a finding of fact subject to
the deferential clear error standard of review. But that is
not what the district court found. Instead, by concluding
generally that the qualifying circumstances condition was
met, the court effectively packaged factual findings (of
knowledge) with mixed questions of fact and law (that
“reasonable diligence” would have led to knowledge),
labeling the whole thing a “finding of fact.” Because the
district court simply concluded that the range of facts
and circumstances before the court satisfied the qualifying
circumstances provision of the statute, it failed adequately
to analyze the factual and legal basis for concluding
that Manzanares knew of a qualifying circumstance or,
separately, that “reasonable diligence” would have led
him to knowledge. The court never rendered a separate
mixed finding or a separate finding of empirical fact or
state of mind. Thus, there is no factual or even mixed
finding for us to defer to, and thus no basis for deference
to the trial court's decision.


(b)


¶ 53 The district court's finding was also corrupted
by an embedded legal error. In expressly relying on
Manzanares's allegations in his Colorado pleadings, the
court effectively adopted a legal premise that a belief
expressed in a court pleading is the equivalent of
knowledge.


[20]  ¶ 54 That premise was erroneous. Knowledge and


belief are distinct states of mind. 16  And the Adoption
Act expressly requires proof of the former. An unmarried
biological father's consent is required where he “did not
know, and through the exercise of reasonable diligence
could not have known ” that a “qualifying circumstance”
existed. UTAH CODE § 78B–6–122(1)(c)(i)(A) (emphases


added). 17


16 See Iron Silver Mining Co. v. Reynolds, 124 U.S. 374,
384, 8 S.Ct. 598, 31 L.Ed. 466 (1888) (“There may
be difficulty in determining whether ... knowledge in
a given case was had; but between mere belief and
knowledge there is a wide difference. The court could
not make them synonymous by its charge and thus
in effect incorporate new terms into the statute.”);
Tracerlab, Inc. v. Indus. Nucleonics Corp., 313 F.2d
97, 102 (1st Cir. 1963) (“Suspicion and knowledge
are poles apart on a continuum of understanding....
Suspicion differs from knowledge in that one who has
knowledge of a fact has no substantial doubts as to its
existence, whereas one may have suspicions although
he realizes that there is a substantial chance of its
non-existence.” (internal quotation marks omitted));
Jameson v. Jameson, 176 F.2d 58, 60 (D.C. Cir.1949)
( “Belief, no matter how sincere, is not equivalent to
knowledge.”).


17 The district court's global finding also contained a
second embedded legal conclusion—in its statement
of the statute's third qualifying circumstance. Instead
of concluding that Manzanares knew or reasonably
should have known that “the child was born” in Utah,
UTAH CODE § 78B–6–122(1)(a)(iii), the district
court's finding phrased this standard in terms of
whether he knew or reasonably should have known
that the child “would be born in Utah.” The question
is not whether Manzanares believed that the child
would be born in Utah, but whether he knew that
the child, after the fact, had been born in Utah.
Remand on this factual question is unnecessary, since
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the answer to that question clearly is no. Terry
concealed the birth of the child from Manzanares
(and the Colorado court) after the fact. Manzanares
was unaware that the child had been born, let alone
born in Utah, until several days after Terry gave her
consent to adoption.


[21]  ¶ 55 The statute's inquiry into what the father knew
or could have known clearly implies proof beyond mere


belief. 18  “[T]he word ‘knowledge’ connotes more than
subjective belief or unsupported speculation. The term
‘applies to any body of known facts or to any body of ideas
inferred from such facts *398  or accepted as truths on


good grounds.’ ” 19  Thus, in context, the statute requires
consent by the father unless he knew or could have known
—and not merely believed—of a qualifying circumstance
(residence in the state, intent to give birth in the state, the
child's birth in the state, or intent to consent to adoption
in the state).


18 Our approach does not read the “could have known”
standard out of the statute, as the dissent suggests.
Infra ¶ 123. It simply underscores the statutory
standard, which turns on what the biological father
knew or could have known, and not, as the dissent
advocates, on what a “reasonable person” would have
“conclude[d]” or “inferred.” Infra ¶¶ 155, 159.


19 Daubert v. Merrell Dow Pharm., Inc., 509 U.S.
579, 590, 113 S.Ct. 2786, 125 L.Ed.2d 469 (1993)
(quoting WEBSTER'S THIRD INTERNATIONAL
DICTIONARY 1252 (1986)).


¶ 56 Knowledge of such circumstances implies that the
father “accepted” them “as truths on good grounds.” It
would not be sufficient, therefore, for the father simply
to accept the subjective possibility of the likelihood of
such event taking place. If the father is told by the mother
that she intended to give birth in the state or consent to
adoption there, that would give the father “good grounds”
for knowledge of those qualifying circumstances. But
mere suspicion of such intent would fall short.


[22]  [23]  ¶ 57 This standard is generally consistent
with the approach set forth in our opinion in O'Dea
v. Olea, 2009 UT 46, 217 P.3d 704. An “unambiguous
notification” by the mother of a qualifying circumstance is
evidence of a father's knowledge. Id. ¶ 43. The law requires
proof of knowledge and not mere subjective belief. Proof
of knowledge, moreover, may be established on the basis
of an “unequivocally communicated” statement by the


mother to the father, id. ¶ 42, so long as that statement is
sufficient to sustain a finding of knowledge and not mere


suspicion or belief. 20


20 This is not to say, as the dissent charges,
infra ¶ 119, that a father can only acquire
knowledge of a mother's intent through “unequivocal
communication.” Rather, we simply clarify the
position of our decision in O'Dea within the correct
legal standard: if a father knows or could have known
through the exercise of reasonable diligence of a
qualifying circumstance, he must strictly comply with
the Adoption Act. The actual source of knowledge is
immaterial; whether the father gains it (or could have
gained it) by way of an unequivocal communication
from the mother, through information gleaned from
a third party, by way of discovered documents, or via
any myriad of alternative avenues, the result is the
same.


¶ 58 The dissent complains that this standard is
“impossible to satisfy in practice,” infra ¶ 96, but
experience and common sense teach otherwise. It is true
that the child's mother is under no obligation to share
information regarding her intent, but there are good
reasons for her to communicate with the father of her
child and she will often do so. In fact, cases heard by this
court confirm that the mother often will communicate her


intentions to the father, 21  and when that happens the


father's knowledge of her intent will be established. 22


21 See, e.g., O'Dea, 2009 UT 46, ¶¶ 5–6, 217 P.3d 704
(a birth mother contacted the natural father and
indicated that she “miscarried the child,” but later
called to inform him that the child would be born,
that she was in Utah, and that she expected him to
make future child support payments); J.S. v. P.K.
(In re I.K.), 2009 UT 70, ¶ 2, 220 P.3d 464 (“Birth
Mother contacted the Natural Father [weeks after
their relationship ended] to inform him that she
was pregnant and intended to have an abortion”);
Osborne v. Adoption Ctr. of Choice, 2003 UT 15, ¶ 4,
70 P.3d 58 (following delivery, a birth mother called
the natural father to inform him that “she had borne
a son, [and] that she had decided not to place the
child for adoption in Utah....”); Swayne v. L.D.S. Soc.
Servs., 795 P.2d 637, 639 (Utah 1990) (a birth mother
told the natural father that “her parents wanted her
to relinquish the child for adoption.”); In re Adoption
of Baby Boy Doe, 717 P.2d 686, 687 (Utah 1986)
(although living in separate states during much of
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the pregnancy, unwed mother and father spoke “on
the phone regularly” and intended to marry, before
the mother ultimately placed the child for adoption);
Sanchez v. L.D.S. Soc. Servs., 680 P.2d 753, 755 (Utah
1984) (while living with the natural father, a birth
mother told him that “she might give the baby up for
adoption.”).


22 The dissent attempts to undermine our standard
with the suggestion that “none of the cases cited
by the majority would meet its ‘unequivocal
communication’ standard.” Infra ¶ 122. That is
incorrect, and in any event it proves nothing. First,
at least one of the cited cases does demonstrate a
communication from a mother that would establish
knowledge on the part of a father. See O'Dea, 2009
UT 46, ¶¶ 5–6, 217 P.3d 704 (mother clearly indicated
to the biological father that she intended to give
birth to the child and that she was in Utah). In any
event, the cases are cited not to illustrate instances
where the knowledge standard would be met, but
simply to demonstrate that birth mothers will often
share their intent with biological fathers, whether
solicited or not. And a paucity of cases involving
actual knowledge would tell us very little. A father
who had demonstrable knowledge of a qualifying
circumstance would be unlikely to sue, or at least
unlikely to press his case on appeal to a stage that
would generate a published opinion.


*399  ¶ 59 The dissent also complains that the approach
we take today is inconsistent with the standard set forth
in O'Dea. Infra ¶¶ 111–114. We acknowledge the need to
refine and clarify the O'Dea standard, and we do so here
in a number of respects. For the most part, however, our
decision here is consistent with O'Dea, as explained above.


[24]  ¶ 60 There is one aspect of O'Dea that is arguably
incompatible with the approach we adopt today, and
that is its characterization of the statutory standard
as turning on proof of “sufficient notice” or “inquiry
notice.” 2009 UT 46, ¶¶ 39–42, 217 P.3d 704. In context,
the reference to “notice” could simply be understood
as a shorthand for a showing that the father knew or
reasonably could have known. In that sense, the O'Dea
opinion is correct, and we reaffirm it. There is another
sense of “notice,” however, that is potentially confusing
and that we accordingly disavow. Given our construction
of the notion of “knowledge,” it cannot be enough to
simply establish that the father had “notice” in the sense
of suspicion sufficient to trigger a further inquiry. To the
extent O'Dea can be read to suggest that, we disavow


it as overtaken by our explanation of the knowledge


requirement set forth above. 23


23 The dissent chides us for “overrul[ing] our prior
precedent” without giving reasons for doing so. Infra
¶ 115. But our decision today is not to overrule
O'Dea (whose holding and essential standards are left
intact), but simply to clarify its latent ambiguities.
Such a decision is entirely consistent with the principle
of stare decisis, which recognizes that “people should
know what their legal rights are as defined by judicial
precedent, and having conducted their affairs in
reliance on such rights, ought not to have them swept
away by judicial fiat.” Austad v. Austad, 2 Utah 2d
49, 269 P.2d 284, 290 (1954). That policy is not
undermined but reinforced by a decision that clarifies
ambiguities in past opinions without overruling their
holdings.


¶ 61 Next, the dissent challenges the knowledge inquiry
as we have defined it as irreconcilable with the Adoption
Act's proviso that a mother's “fraudulent representation is
not a defense to strict compliance with the requirements
of this chapter.” Infra ¶¶ 130–31 (quoting UTAH CODE
§ 78B–6–106). In the dissent's view, this language renders
a mother's statements to an unmarried biological father
inadmissible and irrelevant to the statutory inquiry
into whether the father knew or could have known
of a qualifying circumstance. Thus, the dissent would
disregard evidence of Terry's statements to Manzanares
and rejects our approach as advocating a “ ‘fraudulent
concealment’ exception ... at odds with the legislative
intent that the burden of fraud is best borne by the father.”
Infra ¶¶ 126, 131.


¶ 62 This mischaracterizes our approach and advocates
an inquiry that would thwart any reasonable inquiry
into a father's knowledge. If the dissent's approach
were taken seriously, no informed examination of a
father's knowledge could ever be undertaken, since
such knowledge of the mother's intentions and actions
would almost always be based on statements by the
mother. Thus, the dissent would completely undermine
any reasonable inquiry into the father's knowledge
of qualifying circumstances by deeming the mother's
statements irrelevant on the ground that the father bears
the risk of her fraud. That approach is wrong because it
renders meaningless the statutory inquiry into knowledge,
which necessarily implies a consideration of the mother's
statements as to her intentions and actions.
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[25]  ¶ 63 We read the statute to call for an evaluation of
any evidence relevant to the father's knowledge, including
statements (fraudulent or otherwise) by the mother. This
inquiry is not, as the dissent suggests, the adoption of
a “ ‘fraudulent concealment’ exception.” Infra ¶ 126. It
is simply a recognition of the fact that an evaluation of
the father's knowledge of the mother's intentions must
consider evidence of what the mother said about those
intentions.


[26]  ¶ 64 Our approach preserves reasonable meaning
for the knowledge inquiry and for the proviso cited by
the dissent—that a mother's “fraudulent representation is
not a defense to strict compliance with the requirements
of this chapter.” UTAH CODE § 78B–6–106(2) (Section
106). Unlike the dissent, *400  we do not read the
Act to “forbid[] consideration of ‘any’ fraudulent action,
statement, or omission.” Infra ¶ 134 (emphasis added).
Rather, the Act merely states that fraud is not a defense to
a father's failure to strictly comply with the requirements
of the statute. UTAH CODE § 78B–6–106(2). Thus, a
father who gained knowledge of a qualifying circumstance
from another source (such as a friend, relative, revealed
documents, etc.) could not defend his failure to comply
with the statute by pointing to the birth mother's
fraudulent representations to him. The ultimate question
under the statute, in other words, is not fraudulent
misconduct by the mother, but whether the father knew or
could have known of a qualifying circumstance.


¶ 65 In addition, it should be noted that the fraud
proviso has reference to the father's obligations in
“compliance with the requirements of this chapter”—
i.e., the requirements that the father protect his interests
under Section 121(3) by filing a paternity proceeding and
submitting an affidavit stating his capacity and willingness
to provide for the child. Id. § 78B–6–121(3). Thus, Section
106 also clarifies that the father cannot forgo strict
compliance with the Section 121(3) filing requirements
because the mother defrauded him into thinking that such
was not required.


¶ 66 That provision in no way suggests, however, that
the mother's statements are irrelevant to the father's
knowledge of qualifying circumstances. Such knowledge,
after all, is not a “requirement[ ]” of the Adoption Act. It is
simply a trigger for the imposition of those requirements.
Thus, we read the “fraud” proviso in Section 106 to have


no bearing on the knowledge inquiry under section 122(1)
(c)(i)(A), preserving independent meaning for both the
“fraud is not a defense” clause that the dissent relies on
and for the “knowledge trigger” provision requiring strict
compliance. To do otherwise would render impossible
the statutory evaluation of the father's knowledge, an
approach that is clearly incompatible with the statutory


text. 24


24 State v. Morrison, 2001 UT 73, ¶ 11, 31 P.3d 547
(“[A]ny interpretation which renders parts or words
in a statute inoperative or superfluous is to be
avoided.” (interior quotation marks omitted)).


(c)


¶ 67 Under the statutory standard as clarified above, we
conclude that there is no basis in the record for a finding
that Manzanares knew or reasonably could have known
of the second, third, or fourth qualifying circumstance.


[27]  ¶ 68 First, the parties have identified no evidence
in the record to support a finding that Manzanares had
knowledge, as opposed to belief. As the district court
indicated, there was no evidence that Terry ever told
Manzanares of her intention to have her baby in Utah


or to give it up for adoption there. 25  And although
Manzanares's Colorado petition expressed his “serious
and founded concerns” about the possibility that Terry
would “flee to Utah ... to proceed with an adoption,” those
concerns arose from inferences he drew from the fact that
Terry wanted to give the baby up for adoption somewhere,
was raised in a Mormon family, and had relatives in Utah.
This is belief at best, not knowledge. It is an inference that
Manzanares drew from circumstantial “yellow flags,” not
an acceptance of a truth on good grounds.


25 In fact, the district court acknowledged that Terry
“never advised Mr. Manzanares that she intended
to place the child for adoption with her brother
and sister-in-law, and that she was intending to do
it in Utah,” and that “neither the Byingtons [n]or
Ms. Terry told [Manzanares] specifically what her
adoption plans were.”


¶ 69 The dissent makes much of the allegations in
the Colorado proceedings, insisting that Manzanares's
knowledge is “clear.” Infra ¶ 154. But the dissent conflates
belief with knowledge, and the Colorado allegations
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indicate only the former. Under Colorado's rules of civil
procedure, a party may make an allegation in a legal
pleading that is premised merely on “information and


belief,” not actual knowledge. 26  And that is precisely
the *401  kind of allegation Manzanares was making in
his Colorado filings when he detailed his “serious and
founded concerns.”


26 See COLO. R. CIV. P. 8(e)(1) (“Each averment
of a pleading shall be simple, concise, and direct.
When a pleader is without direct knowledge,
allegations may be made upon information and
belief.”); cf. Lotenfoe v. Pahk, 747 So.2d 422,
424 (Fla.Dist.Ct.App. 1999) (“[A]n allegation made
on information and belief is not sufficient to
prove the fact asserted.”). See generally CHARLES
ALAN WRIGHT, ARTHUR R. MILLER, &
RICHARD L. MARCUS, FEDERAL PRACTICE
& PROCEDURE § 1224, at 299–301 (3d ed. 2004)
(“Pleading on information and belief is a desirable
and essential expedient when matters that are
necessary to complete the statement of a claim are
not within the knowledge of the plaintiff but he has
sufficient data to justify interposing an allegation on
the subject.”).


¶ 70 In fact, Manzanares filed the Colorado paternity
action immediately on the heels of an email from Terry
assuring him that she intended to return to Colorado to
have the baby; supra ¶¶ 6–7. That email foreclosed any
knowledge by Manzanares, leaving him only with the
“concern[s]” he expressed on “information and belief.”
Manzanares's lack of knowledge was further confirmed
by his actions upon Terry's return to Colorado one week
after giving birth to the child. When he realized Terry was
no longer pregnant, his reaction was to call hospitals in
Colorado in an attempt to find his child. These are not the
actions of a man who “knew” that Terry planned to give
birth in Utah or consent to an adoption there.


[28]  ¶ 71 Second, the record also clearly indicates that
Manzanares “could not have known” of the second,
third, or fourth qualifying circumstances “through the
exercise of reasonable diligence.” UTAH CODE § 78B–6–
122(1)(c)(i)(A). Typically, this inquiry involves an exercise
in the hypothetical—of what “reasonable diligence” the
father could have undertaken and of what he “could
have known” if he had been more diligent. See O'Dea,
2009 UT 46, ¶ 40, 217 P.3d 704. In this case, however,
we know exactly what would have happened if the
father had probed more deeply. Despite his repeated


assertions of concern, the mother consistently rebuffed
him and denied, under oath and otherwise, any intention
to give birth or consent to adoption in Utah. Under the
circumstances, it could hardly be clearer that Manzanares
“could not have known” of Terry's concealed intentions.
Any further diligence would have been pointless and
thus unreasonable. The parties have not identified any
further diligence that Manzanares might have undertaken,
much less suggested a basis for concluding that such
efforts would have given him knowledge of a qualifying


circumstance. 27


27 Our analysis does not imply, as the dissent suggests,
that a biological father must “comply with the
statutory registration requirements only in cases
where the birth mother told the father of her
‘unequivocal’ intent to give birth or consent to an
adoption in Utah.” Infra ¶ 121. Strict compliance
is required in any case where the father “could
have known” of a qualifying circumstance through
“reasonable diligence.” And knowledge that the
father could have acquired could come from any
reliable source, not just the mother. The problem here
is not just that Terry failed to tell Manzanares of her
intent; it is that in these circumstances Manzanares
could not possibly have known of Terry's intentions
regardless of any further diligence.


That does not forever foreclose the possibility of
a finding that a father “could have known” of a
qualifying circumstance upon further inquiry. If,
for example, the mother openly tells her friends and
family of her intentions but communicates nothing
to the biological father, the court could find that
he “could have known” of those intentions had
he inquired of those friends and family, thereby
triggering a requirement of strict compliance.


¶ 72 The dissent insists that the father's knowledge “at
any point in time” should trigger strict compliance under
Section 121(3), and asserts that Manzanares was required
to file the paternity action and affidavit contemplated by
that provision on the basis of the knowledge he had at
the time of his Colorado paternity filing. Infra ¶¶ 140–43.
This contention is premised on the dissent's reading of the
statutory basis for an exception to the strict-compliance
requirements of Section 121(3)—that “the unmarried
biological father did not know, and through the exercise
of reasonable diligence could not have known, before
the time the mother executed a consent to adoption or
relinquishment of the child for adoption, that a qualifying
circumstance existed.” UTAH CODE ANN. § 78B–6–
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122(1)(c)(i)(A). In the dissent's view, this provision triggers
the strict compliance requirements of Section 121(3)
anytime the father has any knowledge of a qualifying
circumstance—however fleeting and whether or not such
knowledge is defeated by subsequent events. Because
the dissent deems *402  Manzanares to have known
of Terry's intentions at the time he filed his Colorado
paternity proceeding, it would require him to file the
Section 121(3) paternity action and affidavit in the Utah
courts even if such knowledge was subsequently defeated
by Terry's denials.


¶ 73 We find this approach unpersuasive. In the first place,
the factual premise of the argument is baseless, as there is
no evidence that Manzanares had knowledge at any point
in time—even upon the filing of the Colorado paternity
action. And in any event, the dissent's reading of the
statute is strained and would lead to absurd results.


¶ 74 The question highlighted by the dissent is whether a
father's fleeting knowledge—for any brief period of time
and even if defeated by subsequent information—triggers
the Section 121(3) strict compliance requirements. The
answer to that question is not apparent on the face of the
statute. Its plain language simply provides for avoidance
of strict compliance with Section 121(3) when the father
lacked knowledge “before the time the mother executed a
consent or relinquishment of the child.” UTAH CODE §
78B–6–122(1)(c)(i)(A). That standard, in turn, raises the
question whether the father must lack knowledge at all
times before the execution of consent or relinquishment or
just immediately before that takes place.


[29]  [30]  ¶ 75 We read “before” in the statute in the
latter sense. If the father knows of (or reasonably could
have known of) a qualifying circumstance immediately
before the mother executes a consent or relinquishment, he
loses his parental rights absent strict compliance with the
statute. If the father has failed to file the paternity papers
and affidavit by the time of the consent or relinquishment,
in other words, he has failed to effect strict compliance
and his parental rights are forfeited. Fleeting knowledge
at earlier stages, by contrast, does not necessarily trigger
the requirement of strict compliance with Section 121(3).
If such knowledge is defeated or overtaken by subsequent
events, the father can properly say that he “did not know”
or “could not have known” “before the time the mother
executed” a consent or relinquishment.


¶ 76 That does not mean that an unmarried biological
father can safely ignore the requirements of Section 121(3)
strict compliance until the baby's due date approaches.
There is always the chance the baby will be born
prematurely, and strict statutory compliance may take
some time. Thus, to be on the safe side, a father who wants
to be sure to protect his rights should do so well before,
and not just immediately before, the anticipated consent
or relinquishment.


¶ 77 Despite the dissent's protestations to the contrary,
the statutory language does not foreclose this approach.
Nowhere does the statute use the language that the
dissent adopts in paraphrasing it—that strict compliance
is required “if the father either knows or should have
known of one of the specified circumstances at any point
during the time after the conception and ‘before’ ” the


execution of a consent or relinquishment. 28  Infra ¶ 140.
Instead, the statute simply says “before,” *403  giving rise
to the above-noted ambiguity.


28 The Adoption Act uses the “at any point”
formulation in a different provision—in section
78B–6–122(1)(a), in the definition of “qualifying
circumstance.” But that simply clarifies that a
qualifying circumstance can take place “at any point
during the time period beginning at the conception
of the child and ending at the time the mother
executed a consent to adoption or relinquishment
of the child for adoption.” UTAH CODE § 78B–
6–122(1)(a). It also suggests that the omission of
similar language from section 78B–6–122(1)(c) is
deliberate and telling. See also Sill v. Hart, 2007
UT 45, ¶ 7, 162 P.3d 1099 (“We read the plain
language of a statute as a whole and interpret its
provisions in harmony with other provisions in the
same statute and with other statutes under the same
and related chapters.... Consequently, each part or
section should be construed in connection with every
other part or section so as to produce a harmonious
whole.” (alterations omitted) (internal quotations
marks omitted)); see, e.g., State ex rel. Z.C., 2007
UT 54, ¶¶ 8–10, 165 P.3d 1206 (concluding that,
when read in the context of Utah's child sex abuse
statute as a whole, children are both “person[s] under
the age of 14” and persons capable of committing
child sex abuse); The absence of the “at any point”
qualifier in Section 122(1)(c) is an additional reason to
construe the language of that provision to refer to the
period immediately before the execution of consent or
relinquishment. See Carrier v. Salt Lake Cnty., 2004
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UT 98, ¶ 30, 104 P.3d 1208 (“[w]e should give effect
to any omission in the [statute] by presuming that the
omission is purposeful.”).


¶ 78 Although the statutory language does not resolve
the ambiguity, the absurd consequences associated with


the dissent's approach clearly do. 29  If the dissent's
construction prevailed, unmarried fathers everywhere
would be forced to file unnecessary paternity actions and
affidavits to protect their rights in the speculative event
that circumstances changed and there might be a need to
do so. Consider a father who is told early in his girlfriend's
pregnancy that she wants nothing to do with him and
intends to give her child up for adoption in Utah. If that
father completely reconciles with the mother of his child
the next day, and she unequivocally recants any interest
in an adoption (in Utah or elsewhere), it can certainly
be said that the father no longer knows of a qualifying
circumstance and thus should not be required to file a
paternity proceeding and affidavit in Utah. Yet that is
exactly what the dissent's approach would require.


29 Encon Utah, LLC v. Fluor Ames Kraemer, LLC, 2009
UT 7, ¶ 73, 210 P.3d 263 (preferring the statutory
construction “that avoids absurd results” (internal
quotation marks omitted)); see also State v. Redd,
1999 UT 108, ¶ 12, 992 P.2d 986 (“Where we are faced
with two alternative readings, and we have no reliable
sources that clearly fix the legislative purpose, we look
to the consequences of those readings to determine the
meaning to be given the statute.... In other words, we
interpret a statute to avoid absurd consequences.”);
Clover v. Snowbird Ski Resort, 808 P.2d 1037, 1045 n.
39 (Utah 1991) (“When dealing with unclear statutes,
this court renders interpretations that will avoid
absurd consequences.” (internal quotation marks
omitted)).


[31]  ¶ 79 We do not read the statute to require
such pointless compliance with Section 121(3). Strict
compliance is pointless and absurd if the father's
knowledge of a qualifying circumstance is defeated by
events that take place “before the time the mother”
executes a consent or relinquishment. We accordingly read
the statutory trigger for strict compliance—proof that
the father knew or could have known—to be implicated
only when the father's knowledge continues until just
“before the time the mother executed” a consent or
relinquishment.


¶ 80 This framework adequately resolves the “theoretical
and practical dilemmas” posed by the dissent. Infra ¶
144. If a birth mother “repeatedly vacillates regarding
her intention to give their child up for adoption,” infra ¶
144, the father would be well-advised to comply strictly
with the statute to be sure to protect his rights. But
if the consent or relinquishment is executed at a time
when he lacks knowledge of a qualifying circumstance,
he can preserve his rights under Section 122(1)(c) without
strictly complying with Section 121(3). That is because he
“could not have known” of the qualifying circumstance
immediately “before the time the mother executed a
consent to adoption or relinquishment,” UTAH CODE §
78B–6–122(1)(c)(i)(A).


¶ 81 For all of these reasons, we conclude that Manzanares
could not have known, and did not know, of the second,


third, or fourth qualifying circumstance. 30  Any factual
findings the district court may have made to the contrary,
even if made under a correct legal standard, were clearly
erroneous, and we accordingly reverse.


30 Because we conclude that Manzanares could not have
known of any of these three qualifying circumstances,
remand for any further factual development would
necessarily be an exercise in futility. We are not,
therefore, “substituting [our] own judgment for that
of the district court,” infra ¶ 147, but simply holding
that there is no basis in the record for a finding
that Manzanares knew or could have known of a
qualifying circumstance and thus have no reason to
remand.


3. The Qualifying Circumstance of Residence


¶ 82 The district court did not evaluate the one remaining
qualifying circumstance—residence in Utah—but the
Byingtons raise it as an alternative ground for affirming
the district court's decision, so we address it here. This
qualifying circumstance does not require any intent on
the part of the mother. It simply asks a factual question:
whether the father knew, or through the exercise of
reasonable diligence could have known, that the mother
resided (“on a permanent or temporary basis”) in Utah.


*404  ¶ 83 The adoptive parents cite O'Dea for the
proposition that a mother who visits Utah shortly before
giving birth to her child and gives birth to the baby in
Utah is a temporary Utah resident under the statute.
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They further assert that Terry's brief visit to Utah to
see her father (from her arrival in Utah on February 14,
2008, through her execution of consent to adoption at
8:45 a.m. on February 20) constitutes temporary residence
under O'Dea. Because Manzanares was informed by e-
mail of Terry's visit to Utah, the adoptive parents argue,
Manzanares was aware of the qualifying circumstance of
temporary residence in Utah.


[32]  ¶ 84 We acknowledge that the birth mother in O'Dea
was present in Utah for only a short period of time,
and that we nonetheless concluded that she temporarily
resided in Utah. Under the circumstances of this case,
however, we cannot conclude that Terry resided in Utah,
temporarily or otherwise. Terry informed Manzanares by
e-mail only that she would visit Utah for a few days and
that she would then return to Colorado for the remainder
of her pregnancy. She was here only three days before
giving birth to Baby B., and three days later she gave her
consent to adoption. On this record, we see no basis for
finding that Terry resided in Utah for purposes of the
qualifying circumstances statute.


¶ 85 The facts regarding the length of the mother's stay
in O'Dea are unclear. “At some point” between “early
June” and June 15, 2006 (the day the child was born),
the mother “traveled to Utah” to give birth to the child.
O'Dea, 2009 UT 46, ¶ 6, 217 P.3d 704. The O'Dea majority
made no definitive determination regarding the mother's
length of stay in Utah, but concluded that the mother
temporarily resided in Utah. The dissent characterized the
mother's stay differently, maintaining that the record did
not “reflect any facts” pertaining to the mother's length of
stay in Utah “other than [a] telephone call, made on the
very day [the mother] gave birth.” Id. ¶ 49 (Durham, C.J.,
dissenting). The dissent then hypothesized that “a one-
to three-day hospital stay in Utah, for the sole purpose
of giving birth and relinquishing an infant for adoption,”
could not satisfy the qualifying circumstance of residence.
Id.


¶ 86 Equipped with these nebulous facts, “[w]e decline[d]
to adopt a rule that establishes a minimum amount of time
a mother must remain in Utah to become a temporary
resident.” Id. ¶ 36 (majority opinion). Although it was
“unclear from the record exactly how long” the mother
had been in Utah “around the time of the birth,” we
held that “the totality of the circumstances” in O'Dea
“suggest[ed] that [the mother] temporarily resided in


Utah.” Id. Importantly, we reasoned that the unmarried
biological father in O'Dea did not present “a compelling
argument as to why [the mother's] presence in Utah did not
constitute a temporary residence.” Id. We therefore found
that “the district court was not in error in determining the
existence of a qualifying circumstance.” Id.


¶ 87 As the O'Dea case demonstrates, temporary residence
is a difficult term to define with precision. See, e.g., In
re McQuiston's Adoption, 238 Pa. 304, 86 A. 205, 207
(1913). Under the circumstances of this case, however, we
have little difficulty concluding that Terry did not “reside”
in Utah. “Reside” means “[t]o dwell permanently or for
a length of time; to have a settled abode for a time.”
Knuteson v. Knuteson, 619 P.2d 1387, 1389 (Utah 1980)
(internal quotation marks omitted). The word connotes
“ ‘a temporary or permanent dwelling place, abode, or
habitation to which one intends to return as distinguished


from a place of temporary sojourn or transient visit.’ ” 31


31 Keene v. Bonser, 2005 UT App 37, ¶ 11, 107
P.3d 693 (quoting WEBSTER'S THIRD NEW
INTERNATIONAL DICTIONARY 1931 (1993));
see also Mesa Dev. Co. v. Sandy City Corp., 948
P.2d 366, 369 (Utah Ct.App. 1997) (“[A] ‘resident’ is
someone who dwells or resides in a place so as to be
more than a mere inhabitant.”).


¶ 88 In other contexts (divorce and insurance coverage),
we have examined residence in light of such factors as
voting, owning property, paying taxes, maintaining a
mailing address, working or operating a business, and


having children attend school in the forum. *405  32


Terry satisfies none of the above factors. At the time she
gave birth to Baby B., Terry had long been a resident of
Colorado. And as she stated in her e-mail to Manzanares,
she was here merely to “visit” her sick father for a
few days. We thus hold that Terry did not reside even
temporarily in Utah, and accordingly that Manzanares
did not know and could not have known of this qualifying
circumstance.


32 See Bustamante v. Bustamante, 645 P.2d 40, 41 (Utah
1982); see also Travelers/Aetna Ins. Co. v. Wilson,
2002 UT App 221, ¶ 14, 51 P.3d 1288 (adopting these
and other factors in the insurance context).


¶ 89 The district court found that Terry intended not
just to visit her sick father, but also to return in late
March to give birth to the child here. Even if Terry's



http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2019467256&originatingDoc=I4b54af960c5911e28757b822cf994add&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2019467256&originatingDoc=I4b54af960c5911e28757b822cf994add&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2019467256&originatingDoc=I4b54af960c5911e28757b822cf994add&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2019467256&pubNum=4645&originatingDoc=I4b54af960c5911e28757b822cf994add&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2019467256&originatingDoc=I4b54af960c5911e28757b822cf994add&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2019467256&originatingDoc=I4b54af960c5911e28757b822cf994add&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2019467256&originatingDoc=I4b54af960c5911e28757b822cf994add&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2019467256&originatingDoc=I4b54af960c5911e28757b822cf994add&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2019467256&originatingDoc=I4b54af960c5911e28757b822cf994add&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2019467256&originatingDoc=I4b54af960c5911e28757b822cf994add&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2019467256&originatingDoc=I4b54af960c5911e28757b822cf994add&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2019467256&originatingDoc=I4b54af960c5911e28757b822cf994add&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2019467256&originatingDoc=I4b54af960c5911e28757b822cf994add&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2019467256&originatingDoc=I4b54af960c5911e28757b822cf994add&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1913004329&pubNum=161&originatingDoc=I4b54af960c5911e28757b822cf994add&refType=RP&fi=co_pp_sp_161_207&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_161_207

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1913004329&pubNum=161&originatingDoc=I4b54af960c5911e28757b822cf994add&refType=RP&fi=co_pp_sp_161_207&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_161_207

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1913004329&pubNum=161&originatingDoc=I4b54af960c5911e28757b822cf994add&refType=RP&fi=co_pp_sp_161_207&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_161_207

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1980149611&pubNum=661&originatingDoc=I4b54af960c5911e28757b822cf994add&refType=RP&fi=co_pp_sp_661_1389&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_661_1389

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2006123617&pubNum=4645&originatingDoc=I4b54af960c5911e28757b822cf994add&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2006123617&pubNum=4645&originatingDoc=I4b54af960c5911e28757b822cf994add&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997221799&pubNum=661&originatingDoc=I4b54af960c5911e28757b822cf994add&refType=RP&fi=co_pp_sp_661_369&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_661_369

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997221799&pubNum=661&originatingDoc=I4b54af960c5911e28757b822cf994add&refType=RP&fi=co_pp_sp_661_369&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_661_369

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1982123297&pubNum=661&originatingDoc=I4b54af960c5911e28757b822cf994add&refType=RP&fi=co_pp_sp_661_41&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_661_41

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1982123297&pubNum=661&originatingDoc=I4b54af960c5911e28757b822cf994add&refType=RP&fi=co_pp_sp_661_41&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_661_41

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002399351&pubNum=4645&originatingDoc=I4b54af960c5911e28757b822cf994add&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002399351&pubNum=4645&originatingDoc=I4b54af960c5911e28757b822cf994add&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)





In re Adoption of Baby B., 308 P.3d 382 (2012)


2012 UT 35


 © 2017 Thomson Reuters. No claim to original U.S. Government Works. 20


apparent intent to return were somehow relevant to the
residency analysis, we still would find for Manzanares.
First, Terry never returned for that purpose in late March
(because the child was born on February 17). Under
these facts, Manzanares could not have known that
Terry ever “resided ” (past tense) “on a permanent or
temporary basis” in Utah. UTAH CODE § 78B–6–122(1)
(a)(i) (emphasis added). Even if an individual plans to
move to Utah on a permanent basis, surely she cannot
be said to have temporarily resided here the moment she
crosses state lines. Some threshold time period must first
be met.


¶ 90 We cannot conclude that Terry resided here, even if
only temporarily, when she was present in Utah for only
six days before giving her consent to adoption—especially
when her stated purpose for being here was to visit a sick
relative.


¶ 91 Besides, Terry concealed from Manzanares any
intention to return to Utah in March. Manzanares knew
only that Terry planned to “visit” her “father in Feb[ruary]
for a week[,] maybe a little longer.” He accordingly did not
know and could not have known that she resided in Utah.


III


¶ 92 The district court in this case erroneously concluded
that Manzanares “knew, or through the exercise of
reasonable diligence should have known,” of one or more
qualifying circumstance. We therefore reverse the district
court and remand the case for further findings regarding
(1) whether Manzanares fully complied with Colorado's
requirements to establish his parental rights in Baby B.,
and to preserve the right to notice of a Colorado adoption
proceeding; and (2) whether Manzanares demonstrated a
full commitment to his parental responsibilities.


Justice LEE authored the opinion of the Court, in
which Justice DURHAM and Associate Chief Justice
NEHRING joined.


Justice DURHAM filed a concurring opinion, in which
Associate Chief Justice NEHRING joined.


Justice PARRISH filed a dissenting opinion, in which
Chief Justice DURRANT joined.


Justice DURHAM, concurring:
¶ 93 I join fully in the majority opinion offered by
Justice Lee; I write separately to highlight the difficult
balance between competing rights struck by the statute
and by our application of it in this case. It is true, as
the dissent notes, that the result of this decision means
hardship for Baby B. and her adoptive family. It is equally
true that the opposite result would mean hardship for a
father whose rights to form a relationship with his child
and be part of her life (and arguably Baby B.'s right
to know him and benefit from his care and concern)
would be cut off notwithstanding the statutory protections
afforded him. The legislature may well, as the dissent
asserts, have identified maternal privacy and finality in
adoptions as primary values. But antecedent to those goals
are constitutional rights, inchoate or realized, that all
biological parents have in associations with their children.
In my view, the majority approach accepts the policy
choices made by the legislature in drafting this statute
and construes its language in a manner that honors those
choices as expressed in that language. The majority and
the dissent interpret the legal import of the *406  facts
differently, but both, I believe, seek to give full force to the
legislature's intent.


Justice PARRISH, dissenting, in which Chief Justice
DURRANT joins:
¶ 94 I agree with the majority that Ms. Terry's consent
to the adoption was valid. But I do not agree with
the majority's conclusion that Mr. Manzanares did not
have knowledge of a qualifying circumstance. Ms. Terry's
conduct in connection with this matter was fraudulent
and outrageous. And while the majority's result is more
palatable than the one dictated by the Utah Adoption Act,
we cannot supplant the legislature's policy choices with
our own sense of what is fair.


¶ 95 Although the result reached by the majority is
defensible on basic fairness grounds, it is entirely at odds
with the provisions of the Utah Adoption Act and the
policy decisions duly enacted by the Utah Legislature.
The majority's tortured analysis of the relevant statutory
provisions creates a regime under which biological fathers
can hide behind the majority's conception of a subjective
actual knowledge requirement to escape their statutory
obligations. The result will be a predictable lack of
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predictability and the certain disruption of future adoptive
placements and even finalized adoptions. Because such
a regime is the antithesis of what I am sure the Utah
Legislature intended, I am compelled to dissent.


¶ 96 Not only is the majority's regime inconsistent with
the general intent of the Utah Adoption Act, it writes
out of the Act three very important and specific statutory
provisions governing the obligations of biological fathers
who wish to preserve their right to object to an adoption.
First, the majority essentially writes out of the Act the
inquiry notice provision that we construed in O'Dea v.
Olea, replacing it with an actual knowledge requirement
that will be impossible to satisfy in practice. Second, the
majority limits the applicability of the fraud provision so
drastically that they also effectively write it out of the
Act. Third, the majority ignores the statutory provision
suggesting that a father's compliance obligation arises
when he becomes aware of a qualifying circumstance at
any point in time, replacing it with the novel notion that
the only relevant time period for assessing the state of
a biological father's actual knowledge is the undefined
period immediately before a birth mother relinquishes her
rights.


¶ 97 My concern with the majority's approach is not
limited to what I believe to be its disregard of the
legislative intent and its erroneous construction of specific
statutory provisions. In addition to rejecting the legislative
mandate, the majority has also chosen to reject the factual
findings of the district court. Instead, it blithely suggests
that the district court's factual findings are entitled to
no deference because it did not adequately differentiate
between what Mr. Manzanares actually knew and what
he should have known. And rather than remanding
the matter to the district court to articulate the basis
for its findings, the majority decides to simply reverse,
concluding without explanation that a remand would
prove “fruitless.” But such a remand would not prove
fruitless for Baby B. and her adoptive parents because the
evidence in the record unequivocally demonstrates that
Mr. Manzanares knew or should have known that Ms.
Terry was planning on giving birth in Utah and executing
a consent to adoption under Utah law.


I. THE LEGISLATIVE INTENT OF THE
UTAH ADOPTION ACT IS TO FACILITATE


ADOPTIONS AND PROVIDE STABILITY AND
PERMANENCE IN ADOPTIVE PLACEMENTS


¶ 98 When construing statutes, “our primary goal is to
evince the true intent and purpose of the Legislature.”
State v. Martinez, 2002 UT 80, ¶ 8, 52 P.3d 1276 (internal
quotation marks omitted). The best evidence of that
intent is generally the language of the operative statutory
provisions. See id. In the case of the Utah Adoption Act,
however, the Legislature gave us additional guidance by
including in the Act a detailed section declaring its findings
and legislative intent. UTAH CODE § 78B–6–102. That
statement of intent, together with the operative statutory
provisions, must guide our construction of the Act. And
when the specific statutory provisions are ambiguous,
*407  we must resolve any ambiguities in a manner that is


consistent with the stated legislative findings and purpose.
See T–Mobile USA, Inc. v. Utah State Tax Comm'n, 2011
UT 28, ¶ 21, 254 P.3d 752.


¶ 99 The statement of legislative intent leaves no doubt
that the Legislature enacted the Utah Adoption Act to
encourage adoption, to favor adoptive parents, and to
ensure finality and permanence in adoptive placements.
The statement begins with the proposition that “the
state has a compelling interest in providing stable and
permanent homes for adoptive children in a prompt
manner” and “in preventing the disruption of adoptive
placements.” UTAH CODE § 78B–6–102(5)(a). And it
recognizes that “adoptive parents have a constitutionally
protected liberty and privacy interest in retaining custody
of an adopted child.” Id. § 78B–6–102(5)(d).


¶ 100 There is also no room for doubt about
the Legislature's view regarding the relative rights of
unmarried mothers and biological fathers. With respect
to the rights of unmarried mothers, the Legislature found
that “an unmarried mother, faced with the responsibility
of making crucial decisions about the future of a newborn
child, is entitled to privacy, and has the right to make
timely and appropriate decisions regarding her future
and the future of the child, and is entitled to assurance
regarding the permanence of an adoptive placement.” Id.
§ 78B–6–102(5)(b). As a result, the Legislature recognized
that “an unmarried mother has a right of privacy
with regard to her pregnancy and adoption plan, and
therefore has no legal obligation to disclose the identity
of an unmarried biological father prior to or during an
adoption proceeding, and has no obligation to volunteer
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information to the court with respect to the father.” Id. §
78B–6–102(7).


¶ 101 In contrast, the Legislature made it clear that
unmarried, biological fathers who fail to strictly comply
with the provisions of the Adoption Act are not entitled
to any parental rights in a child placed for adoption.
Specifically, the Legislature found that an unmarried
biological father has only an “inchoate interest” in a
child placed for adoption and that “his biological parental
interest may be lost entirely ... by his failure to strictly
comply with the available legal steps to substantiate
it.” Id. § 78B–6–102(5)(e), (6)(b). Indeed, the Legislature
expressly stated its finding that “the interests of the
state, the mother, the child, and the adoptive parents ...
outweigh the interest of an unmarried biological father
who does not timely grasp the opportunity to establish”
his rights. Id. § 78B–6–102(6)(c).


¶ 102 Finally, the Legislature recognized that adoption
proceedings are often complicated by the failure of the
biological mother to honestly communicate regarding
her intentions and concluded that there is “no practical
way to remove all risk of fraud or misrepresentation” in
such proceedings. Id. § 78B–6–102(6)(d). In light of this
recognition, the Legislature declared that “[a]n unmarried
biological father is presumed to know that the child may
be adopted without his consent unless he strictly complies
with the provisions of [the Act].” Id. § 78B–6–102(6)(f).
And the Legislature expressly decided to place the risk
of fraud and misrepresentation on biological fathers. It
declared:


The Legislature finds no practical
way to remove all risk of fraud
or misrepresentation in adoption
proceedings, and has provided a
method for absolute protection of an
unmarried biological father's rights
by compliance with the provisions of
this chapter. In balancing the rights
and interests of the state, and of all
parties affected by fraud, specifically
the child, the adoptive parents, and
the unmarried biological father, the
Legislature has determined that the
unmarried biological father is in
the best position to prevent or
ameliorate the effects of fraud and


that, therefore, the burden of fraud
shall be borne by him.


Id. § 78B–6–102(6)(d).


¶ 103 With this general legislative intent in mind, I
now turn to the specific statutory provisions that the
Legislature enacted to effectuate its intent. I believe that
those provisions are clear and leave no room for the
tortured construction adopted by the majority. But even if
the specific statutory provisions were ambiguous, it is our
duty to *408  construe ambiguous provisions in a manner
that is consistent with the Legislature's stated findings and
intent. In my view, the majority has construed three of the
provisions in a manner that is entirely inconsistent with
that intent.


II. THE MAJORITY'S INTERPRETATION OF
THE ADOPTION ACT DISREGARDS THE


STATE'S INTEREST IN THE STABILITY AND
PERMANENCE OF ADOPTIVE PLACEMENTS


¶ 104 To effectuate its policy choice of favoring adoption
and adoptive placements, the Legislature provided that a
biological father is not entitled to notice of an adoption
proceeding or an opportunity to object to a proposed
adoption unless he has filed a paternity action in Utah
and registered with the Utah State Office of Vital Statistics
prior to the time the birth mother executes her consent
to the adoption. UTAH CODE § 78B–6–110(2)(b). This
obligation is imposed on any birth father who “knew, or
through the exercise of reasonable diligence should have
known, ... that a qualifying circumstance existed.” Id. §
78B–6–122(1)(c)(ii)(A). Qualifying circumstances include
that the mother intended to give birth in Utah or intended
to place the child for adoption in Utah. See id. § 78B–6–
122(1)(a).


¶ 105 This court has previously held that a biological
father is required to comply with the requirements of the
Utah Adoption Act whenever he has knowledge of or
is on inquiry notice as to the existence of a qualifying
circumstance. O'Dea v. Olea, 2009 UT 46, ¶¶ 37–46, 217
P.3d 704. The operative question is therefore whether Mr.
Manzanares “knew or should have known” that Ms. Terry
intended to give birth in Utah or to put their child up for
adoption in Utah. See id., UTAH CODE § 78B–6–122(1)
(c)(ii)(A).
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¶ 106 In evaluating what Mr. Manzanares “could have


known,” 1  the majority espouses a position that will
allow biological fathers to disrupt adoptive placements
and finalized adoptions, even in cases where such fathers
were aware that the birth mother was considering a
Utah adoption before she relinquished her rights in the
child. The majority accomplishes this by distinguishing
knowledge from belief and holding that a father is not
required to comply with the Act unless he has received
“unequivocal notification” from the birth mother of her
intent to give birth or consent to an adoption in Utah.
But, as the Legislature has explicitly recognized and as this
case demonstrates, birth mothers are often unsure as to
their adoptive plans and, in any event, are not required to
share their future plans with biological fathers. Because it
will be practically impossible to establish that a biological
father had absolute knowledge of a birth mother's intent
at the point in time immediately before she executes her
consent to the adoption, the standard adopted by the
majority will rarely, if ever, be satisfied in practice. Such
a result is fundamentally inconsistent with the legislative
intent of ensuring finality, stability, and permanence in
adoptive placements. In addition, it flies in the face of the
statutory framework that places the burden of fraud and
strict statutory compliance on the father.


1 The majority claims that the “should have known”
formulation is incorrect. Supra ¶ 51 n. 15. The
majority focuses on what the father “could have
known,” supra ¶ 55, and claims that its “ ‘could’
formulation ... is correct as it is the language
employed in the operative section.” Supra ¶ 51 n. 15.
But the phrase “could have known” is not present
in the Adoption Act. See UTAH CODE 78B–6–
122. The statute requires us to determine whether
the father had actual or constructive knowledge of
a qualifying circumstance, and the statute provides
two possible options. The father either “knew[ ]
or ... should have known” or he “did not know
[ ] and ... could not have known” of a qualifying
circumstance. Compare id. § 78B–6–122(1)(c)(ii)(A)
with id. § 78B–6–122(1)(c)(i)(A). Therefore, it is not
correct to speculate—as the majority does—on what
the father “could have known.” See, e.g., supra ¶ 55.
Rather, as we held in O'Dea, the operative question
is whether the father knew or should have known of
a qualifying circumstance. 2009 UT 46, ¶ 37–46, 217
P.3d 704.


A. The Statutory Language Calls for
Application of an Inquiry Notice Standard


¶ 107 The Legislature has specified that a father must
strictly comply with the Utah Adoption Act if he “knew,
or through the exercise of reasonable diligence should
have *409  known” of a qualifying circumstance. UTAH
CODE § 78B–6–122(1)(c)(ii)(A). In O'Dea, we explicitly
held that this language signifies an objective inquiry


notice standard. 2  2009 UT 46, ¶ 39, 217 P.3d 704.
Determination of a birth mother's future intent and
a biological father's knowledge of that future intent
requires inquiry into the biological parents' subjective
states of mind, which are often difficult, if not impossible,
to establish. The objective inquiry notice standard is
therefore necessary and consistent with the Legislature's
intent of promoting “finality,” “permanence and stability
in adoptive placements” for the birth mother, adoptive
parents, and the child. See UTAH CODE § 78B–6–102(5)
(a)–(d), (6)(c); O'Dea, 2009 UT 46, ¶ 41, 217 P.3d 704.


2 Other courts considering similar language have
reached this same conclusion. See, e.g., Sudo Props.,
Inc. v. Terrebonne Parish Consol. Gov't, 503 F.3d 371,
376 (5th Cir.2007) (noting that the phrase “knew, or
in the exercise of reasonable diligence, should have
known .... is generally referred to as ‘inquiry notice,’
and it applies when a reasonable [person] of ordinary
intelligence would have discovered the information
and recognized it as a [cause of action]” (internal
quotation marks omitted)).


¶ 108 Legislatures often adopt inquiry notice standards
in the statute of limitation context to encourage plaintiffs
to be vigilant in protecting their rights and to ensure
finality for prospective defendants. See United States
v. Marion, 404 U.S. 307, 322 n. 14, 92 S.Ct. 455, 30
L.Ed.2d 468 (1971) (noting that the policy underlying
statutes of limitation is “to encourage promptness in
the bringing of actions,” “promote justice by preventing
surprises through the revival of claims that have been
allowed to slumber” and that statutes of limitation “are
primarily designed to assure fairness to defendants ...
when a plaintiff has slept on his rights” (internal quotation
marks and citations omitted)). Ultimately, “such statutes
represent a legislative judgment about the balance of
equities in a situation involving the tardy assertion of
otherwise valid rights.” Id. “The theory is that ... the
right to be free of stale claims ... prevail[s] over the
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right to prosecute them.” Id. (internal quotation marks
omitted). This prevents plaintiffs from later claiming
willful ignorance where they decided to “wait-and-see”
what would happen with a claim.


¶ 109 The Utah Adoption Act's inquiry notice standard
addresses similar concerns. By requiring that a father
strictly comply with the Adoption Act “at the moment
he [has] obtain[ed] notice that a qualifying circumstance
exist [s],” O'Dea, 2009 UT 46, ¶ 39, 217 P.3d 704, the
inquiry notice standard ensures “finality” as well as
“permanence and stability in adoptive placements” for
the birth mother, adoptive parents, and the child. More
importantly, the inquiry notice standard prevents fathers
from later claiming that they lacked actual knowledge as
to the birth mother's future intent in cases where they
either believed or were on notice of facts suggesting that
the mother intended to give birth in Utah or place the child
for adoption under Utah law.


¶ 110 In contrast, the majority's approach gives biological
fathers license to be complacent in their rights and then


later upset adoptive placements or even final adoptions. 3


In this case, Baby B. has been living with her adoptive
parents for nearly four years and she does not know Mr.
Manzanares. But the majority allows Mr. Manzanares
to upset Baby B.'s adoptive placement even though he
was indisputably aware that Ms. Terry was considering
a Utah adoption but failed to comply with the relatively
simple procedures required to perfect his rights. In
my view, this approach is wholly inconsistent with the
Legislature's intent of ensuring finality, stability, *410
and permanence in adoptive placements.


3 An adoption under the Act generally may not be
finalized until the child has lived in the home of
the adoptive parents for six months, UTAH CODE
ANN. § 78B–6–135(7)(a) (2008), during which time
any interested person may petition the court to
determine the rights and interest of any person who
may claim an interest in the child. Id. § 78B–6–
109. And under the majority's approach, even a final
adoption could be contested by a biological father
who claimed he did not have actual notice as to
the birth mother's future intentions up to one year
from the day on which the final decree of adoption
is entered. Id. § 78B–6–133(7)(b). Thus, under the
majority's ruling, adoptive placements will be at risk
for a minimum of 18 months. This is plainly at odds


with the legislative intent of the Adoption Act. See id.
§ 78B–6–102.


B. The Majority Overrules Our Controlling Precedent
in O'Dea v. Olea Without Adequate Justification


¶ 111 The holding that the majority reaches today is
not only inconsistent with the statutory language and
legislative intent, it is patently inconsistent with our
recent opinion in O'Dea, 2009 UT 46, 217 P.3d 704.
While the majority attempts to characterize its standard
as generally consistent with O'Dea, it is not. In fact,
the majority's holding amounts to a wholesale rejection
of O'Dea's reasoning, analysis, and holding. And the
majority overrules O'Dea without adequate justification.


1. The Majority's Opinion Is Wholly
Inconsistent with O'Dea, Which Recognized
the Adoption Act's Inquiry Notice Standard


¶ 112 The foundation of our opinion and holding in
O'Dea was the recognition of an objective inquiry notice
standard as it relates to a biological father's notice of
a qualifying circumstance. Indeed, we spent no fewer
than nine paragraphs explaining the wisdom of such a
standard. O'Dea, 2009 UT 46, ¶¶ 37–45, 217 P.3d 704.
The majority insists that its “decision here is consistent
with O'Dea,” and tries to couch any inconsistencies as only
“arguably incompatible” with O'Dea. Supra ¶¶ 59–60. But
today's decision could not be more incompatible with the
precedent this court set in O'Dea only two years ago.


¶ 113 In O'Dea, we acknowledged that the Legislature
selected an objective inquiry notice standard in adoption
cases. 2009 UT 46, ¶ 39, 217 P.3d 704. We held that the
father's knowledge of a qualifying circumstance “must
rise to an objective level of inquiry notice,” which
we defined as whatever is “sufficient to alert him to
conduct further inquiry” and “whatever is notice enough
to excite attention and put the party on his guard
and call for inquiry.” Id. ¶¶ 39–40 (alteration omitted)
(internal quotation marks omitted). We further held that
“[w]hether the father actually undertakes further inquiry
is irrelevant to his obligation to comply strictly with
[the statute,] ... which arises at the moment he obtains


notice that a qualifying circumstance existed.” 4  Id. ¶ 39
(emphasis added).
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4 This standard mirrors the law applicable in the statute
of limitation context. There, this court has held that
“all that is required to trigger the statute of limitation
is sufficient information to put plaintiffs on notice
to make further inquiry if they harbor doubts or
questions.” Macris v. Sculptured Software, Inc., 2001
UT 43, ¶ 18, 24 P.3d 984.


¶ 114 O'Dea explicitly rejected a subjective definition
of notice because “[t]he plain words of the statute do
not require that an unmarried biological father have ...
absolute certainty ... free from any subjective doubt that
a qualifying circumstance has existed or presently exists.”
Id. Instead, this court observed that “the statute requires
only that a father have knowledge or have received
sufficient notice that a qualifying circumstance existed
sufficient to alert him to conduct further inquiry.” Id.
We also warned in O'Dea that “[t]o place a subjective
standard on whether an unmarried biological father knew
a qualifying circumstance existed and to inquire into the
expectant mother's choices would in most cases unduly
hamper the [l]egislature's clear policy objectives,” id. ¶
44, which the statute identified as “ ‘providing stable
and permanent homes for adoptive children in a prompt
manner’ and preserving a birth mother's entitlement ‘to
privacy ... [and] to make timely and appropriate decisions
regarding her future and the future of the child.’ ” Id. ¶
41 (alterations in original) (quoting UTAH CODE ANN.
§ 78–30–4.12(2)(b) (Supp.2006)). Today's majority has
effectively adopted a subjective actual notice standard,
even though O'Dea rejected that standard as inconsistent
with language and intent of the Adoption Act. Id. ¶ ¶ 39,
44. In so doing, the majority has supplanted its own policy
objectives for those adopted by the Legislature.


2. The Majority Has Not Adequately
Explained Its Reasons for Overruling O'Dea


¶ 115 Because the majority overrules our prior precedent,
“it is incumbent on [the majority] to explain” its reasons
for doing so. State v. Menzies, 889 P.2d 393, 399
(Utah 1994). Under the doctrine of stare decisis, *411
our prior decisions constitute controlling precedent to
which we are bound. See id. at 398–99. Stare decisis “is
crucial to the predictability of the law and the fairness
of adjudication.” Id. at 399 (internal quotation marks
omitted). The decision to overrule our prior decisions
must be supported by a weighty justification and we
will only overrule our prior decisions if we are “clearly
convinced that the rule was originally erroneous or is


no longer sound because of changing conditions and
that more good than harm will come by departing from
precedent.” Id. (internal quotation marks omitted). We
have also stated that “prior precedents should not be
overruled lightly,” State v. Hansen, 734 P.2d 421, 427
(Utah 1986), and that a party urging us to do so bears a
“substantial burden of persuasion.” Menzies, 889 P.2d at
398. In this case, the parties have not even requested that
we overrule O'Dea. Instead, the majority has sua sponte
overruled O'Dea without any justification.


C. The Subjective Actual Notice Standard Adopted by
the Majority Will be Impossible to Satisfy in Practice


¶ 116 Actual notice is “[n]otice given directly to,
or received personally by, a party.” BLACK'S LAW
DICTIONARY 1090 (8th ed. 2004). By contrast, inquiry
notice is “[n]otice attributed to a person when the
information would lead an ordinarily prudent person
to investigate the matter further.” Id. at 1091. The
Adoption Act requires that fathers strictly comply with
the Act when a father “knew, or through the exercise of
reasonable diligence should have known ” of a qualifying
circumstance. UTAH CODE § 78B–6–122(1)(c)(ii)(A)
(emphasis added). As we noted in O'Dea, the statute's
plain language does not require “absolute certainty in
the father's mind free from any subjective doubt that a
qualifying circumstance has existed or presently exists.”
2009 UT 46, ¶ 39, 217 P.3d 704.


¶ 117 The majority spends a great deal of its opinion
arguing that “the Adoption Act expressly requires proof
of [knowledge].” Supra ¶ 54. The majority explains that
a father has knowledge of a mother's intent where
the father has “ ‘unambiguous notification’ by the
mother of a qualifying circumstance,” where there is “an
‘unequivocally communicated’ statement by the mother
to the father,” or where “the father is told by the mother
that she intended to give birth in the state or consent to
adoption there.” Supra ¶¶ 56–57.


¶ 118 While actual knowledge would certainly meet
the lower inquiry notice standard, actual knowledge
is not required to meet inquiry notice. In this sense,
knowledge exists on a continuum. On one end of the
continuum is perfect knowledge through actual notice and
on the opposite end is no knowledge at all. Constructive
knowledge through inquiry notice falls somewhere
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between actual knowledge and no knowledge at all. The
Utah Adoption Act does not “expressly require[ ] proof
of [knowledge],” as the majority contends. Supra ¶ 54.
Instead, under the Act, constructive knowledge exists
where a father “knew, or through ... reasonable diligence
should have known” of a qualifying circumstance. UTAH
CODE § 78B–6–122(1)(c)(ii)(A).


¶ 119 For the majority, knowledge is black and white: a
father either has knowledge through unequivocal notice
of the birth mother's intent or no knowledge at all. The
majority would require a father's compliance with the
statute only where he has unequivocal knowledge of a
mother's intentions, for instance where he receives actual
notice from the mother (or from a third party) that
the birth mother intends to consent to an adoption in
Utah or give birth in Utah. Without that “unequivocal
communication,” the majority would find that the father
has no knowledge at all. But this is far too rigorous
a standard, especially since the statute requires strict
compliance when a father “knew, or ... should have known
” of a qualifying circumstance. UTAH CODE § 78B–6–
122(1)(c)(ii)(A) (emphasis added).


¶ 120 This is not a case where the biological father lacked
knowledge of the birth mother's intent. Rather, it is an
unfortunate case where he either received erroneous legal
advice or made a poor tactical decision. But the Act does
not excuse a father from strict compliance because he
chose to follow an erroneous legal strategy. And the fact
remains that even though Mr. Manzanares *412  did
not receive an “unequivocal communication” indicating
Ms. Terry's intent, he had knowledge of sufficient facts
to prompt him to file a paternity action in a Colorado
court. Those same facts, coupled with his knowledge that
the child would be unavailable for adoption in Colorado
and that Ms. Terry had significant ties to Utah, provided
sufficient knowledge to trigger his statutory obligations.


¶ 121 The majority pays lip service to the statute's
“should have known” language by engaging in what it
characterizes as “an exercise in the hypothetical” and
then concluding that any reasonable diligence on behalf
of Mr. Manzanares would have been futile because
Ms. Terry would have undoubtedly lied regarding her
true intentions. Supra ¶ 71. Thus, the majority would
require that a biological father comply with the statutory
registration requirement only in cases where the birth
mother told the father of her “unequivocal” intent to give


birth or consent to an adoption in Utah. But in cases where
a birth mother has failed to give a biological father actual
notice of her intent, the hypothetical exercise suggested
by the majority will always result in a finding that the
mother would not have been likely to share her intentions.
Otherwise, she would have actually done so. In effect then,
the majority's approach writes the “should have known”
language out of the Act.


¶ 122 The majority suggests that its actual notice standard
is not impossible to meet because “cases heard by this
court confirm that the mother often will communicate
her intentions to the father.” Supra ¶ 58. But it is
telling that none of the cases cited by the majority
would meet its “unequivocal communication” standard
when the mother's intentions are at issue. Rather, these
cases involve communications that are anything but
unequivocal and, in most instances, blatantly false. They
include cases where the birth mother informed the
biological father that she intended to keep the child or of
her intent to have an abortion. None of the cases involve a
situation where the birth mother informed the biological
father of her unequivocal and unwavering intention to


place their child for adoption in Utah. 5  As such, they
actually demonstrate the practical problem with the
majority's rejection of the inquiry notice standard.


5 See O'Dea, 2009 UT 46, ¶¶ 42–45, 217 P.3d 704
(holding that the mother's statement, “I am in
Utah,” placed the father on inquiry notice that the
mother resided in Utah, but not deciding whether
her statements indicated an intent to give birth or
consent to an adoption in Utah); J.S. v. P.K. (In
re I.K.), 2009 UT 70, ¶¶ 2–3, 220 P.3d 464 (noting
that the birth mother only informed the father “that
she was pregnant and intended to have an abortion ”
and later “without informing the Natural Father, the
Birth Mother consented to adoption and relinquished
the baby” (emphases added)); Osborne v. Adoption
Ctr. of Choice, 2003 UT 15, ¶¶ 3–4, 70 P.3d 58
(noting that the birth mother informed the father
twice that “she had decided not to place the child
for adoption in Utah” (emphasis added)); Swayne v.
L.D.S. Soc. Servs., 795 P.2d 637, 639 (Utah 1990)
(noting that the birth mother informed the father
that “her parents wanted her to relinquish the child
for adoption” but not that she intended to place the
child for adoption (emphasis added)); In re Adoption
of Baby Boy Doe, 717 P.2d 686, 687 (Utah 1986)
(noting only that the mother and father spoke “on the
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phone regularly” before the mother untimely placed
the child for adoption without telling the father of her
intention to do so ); Sanchez v. L.D.S. Soc. Servs.,
680 P.2d 753, 754 (Utah 1984) (noting that the birth
mother informed the father only that “she might give
the baby up for adoption” (emphasis added)).


D. The Majority Construes the Act as Requiring
Actual Knowledge of a Birth Mother's Future


Intent Even Though the Act Contains No
Provision Requiring Notice to the Father


¶ 123 Had the Legislature intended to impose an actual
knowledge standard before requiring that biological
fathers comply with the Act, it easily could have done
so. And it could have done so in a manner that would
have furthered, rather than destroyed, its intent of creating
stability and permanence in adoptive placements. By
imposing an actual knowledge standard in the context of
a statutory scheme that does not contemplate notification
to biological fathers, the majority instead undermines the
legislative interest in permanence and finality.


¶ 124 Legislatures of several other states have made the
policy choice that a child may not be placed for adoption
unless the child's *413  biological father has received
actual notice of the child's adoptive placement or, in some


states, has consented to the adoption. 6  But those state
legislatures have included statutory provisions governing
notice or consent requirements, thereby creating a safe
harbor for birth mothers, prospective adoptive parents
and adoptive children. Such notification provisions are
designed to prevent those fathers who have failed to
diligently protect their rights from later upsetting adoptive
placements by claiming that they did not have absolute
knowledge of the birth mother's intent to place their child
for adoption.


6 See, e.g., CAL. FAM.CODE § 7666(a) (West 2011)
(“[N]otice of the proceeding shall be given to every
person identified as the natural father or a possible
natural father ... at least 10 days before the date
of the proceeding.... Proof of giving the notice
shall be filed with the court before the petition
is heard.”); DEL.CODE ANN. tit. 13, §§ 1106,
1107A(c)–(d), (f) (2011) (“In the case of [adoption
proceedings] consent shall be required from ... [t]he
father and any presumed father of the child” and
“[i]f, at any time in a proceeding for termination of


parental rights, the Court finds that an unknown
father of the child may not have received notice,
the Court shall determine whether he can be
identified .... [and] shall require notice to be served
upon him,” including three consecutive weeks of
notice by publication.); D.C.CODE § 16–304(a), (b)
(2)(A) (2011) ( “A petition for adoption may not
be granted by the court unless there is filed with
the petition a written statement of consent ... from
both parents....”); NEV.REV.STAT. § 127.040(1)(a)
(2010) (“[W]ritten consent to the specific adoption
proposed by the petition or for relinquishment
to an agency authorized to accept relinquishments
acknowledged by the person or persons consenting, is
required from ... [b]oth parents if both are living....”);
VT. STAT. ANN. . tit. 15A, § 2–401(a)(2) (2011)
(“[A] petition to adopt the minor may be granted only
if consent to the adoption has been executed by ...
the biological father identified by the mother or as
otherwise known to the court....”).


¶ 125 Had the Utah Legislature intended to require that
a biological father have actual and absolute knowledge of
a birth mother's intent to place her child for adoption in
Utah before requiring his compliance with the statutory
requirements for protecting his paternal rights, it is
odd that the Legislature did not include any provisions
regarding the giving of such notice. And it is particularly
odd because the model Uniform Adoption Act requires
that biological fathers be given notice of any adoption
proceedings. UNIF. ADOPTION ACT § § 3–401(a)(3),
3–404 (1994). Thus, had the Utah Legislature wanted
to insist on actual knowledge before a biological father
would lose his right to object to an adoption, it could have
simply adopted the Uniform Act. But it did not, and I
suspect that the reason is because it rejected the actual
knowledge requirement of the Uniform Act in favor of a
system of inquiry notice—a system that the majority today
writes out of the Adoption Act.


III. THE MAJORITY WRITES THE
FRAUD PROVISION OUT OF THE ACT


¶ 126 Not only does the majority emasculate the Adoption
Act's provision governing inquiry notice, it similarly
emasculates the Act's fraud provision. The majority
focuses on Ms. Terry's acts of deception and suggests that
they are somehow relevant in determining whether Mr.
Manzanares had knowledge of her plan to place their child
for adoption in Utah or whether Mr. Manzanares could
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have learned of Ms. Terry's plan through the exercise
of reasonable diligence. See supra ¶¶ 63–64. In effect,
the majority creates a fraudulent concealment exception,
excusing a father's failure to strictly comply with the
Adoption Act where a mother has falsely represented
her intent to place their child for adoption in Utah.
And the majority would also allow a father's “reasonable
diligence” to excuse him from strict compliance with
the Act. But neither of these exceptions is found in the
statutory language.


A. The Act Explicitly Forbids Any Consideration
of Ms. Terry's Deceptive or Fraudulent Conduct


¶ 127 The majority allows a mother's fraudulent
statements to negate what a father knew, or through the
exercise of reasonable diligence should have known. In
effect, the majority excuses a father's failure to strictly
comply with the Adoption Act where a mother has
falsely mollified his concerns regarding the existence of a
qualifying circumstance.


*414  ¶ 128 The majority's desire to implement this
exception makes some sense given that this court has
adopted a similar “fraudulent concealment” exception in
the statute of limitation context. See Berenda v. Langford,
914 P.2d 45, 51 (Utah 1996). Under this exception,
“when a plaintiff alleges that a defendant took affirmative
steps to conceal the plaintiff's cause of action, .... the
plaintiff can avoid the ... discovery rule by making
a prima facie showing of fraudulent concealment and
then demonstrating that given the defendant's actions,
a reasonable plaintiff would not have discovered the
claim earlier.” Id. In other words, even if the plaintiff's
duty to file his complaint was triggered because he
knew or reasonably should have known that a cause
of action existed, that knowledge is negated where the
defendant takes affirmative steps to fraudulently conceal
the plaintiff's cause of action.


¶ 129 The majority advocates a similar approach in the
adoption context. Even where a father knew or reasonably
should have known that a mother was going to give birth
or consent to an adoption in Utah, the majority holds
that the father's obligation to preserve his rights is negated
where the mother takes affirmative steps to conceal or


fraudulently misrepresent her true intentions. 7  But the
Legislature has ruled out a fraud exception in adoption


cases by explicitly stating that the risk of fraud is best
borne by the father and that a mother's misrepresentations
in adoption proceedings are no excuse for a father's
failure to strictly comply with the provisions of the
Utah Adoption Act. UTAH CODE §§ 78B–6–102(6)(d),
106. This court cannot create a fraudulent concealment
exception where the Legislature has expressly disavowed
that approach.


7 Under the majority's analysis, whether the fraud
provision would be applicable could depend upon
the source of the information. The majority urges
that “a father who gained knowledge of a qualifying
circumstance from another source (such as a friend,
relative, ... etc.) could not defend his failure to
comply with the statute by pointing to the birth
mother's fraudulent representations to him.” Supra ¶
64 (emphasis added). The majority's position would
forbid consideration of a birth mother's subsequent
fraudulent statements where a third party initially
alerts the father to a qualifying circumstance, but
it would allow consideration of the mother's same
fraudulent statements where she initially tells the
father of a qualifying circumstance. Such an approach
is inexplicable in light of the fact that the original
source of any third party information regarding a
birth mother's intentions must originate from the
birth mother herself. Thus, the majority elevates
hearsay to a more reliable level than the birth mother's
own statement of her intent. But there is nothing
in the Act to suggest that the Legislature intended
to limit the fraud provision in this way. Indeed, the
plain language declares that “all risk of fraud or
misrepresentation in adoption proceedings .... shall be
borne by [the father],” UTAH CODE ANN. § 78B–
6–102(d) (emphasis added), and that a father is not
excused from strict compliance with the Act “based
upon any action, statement or omission of the other
parent or third parties,” id. § 78B–6–106(1) (emphasis
added).


¶ 130 The legislative intent to foreclose a fraudulent
concealment exception is unmistakably expressed in
multiple provisions of the Utah Adoption Act. For
example, the Act provides that “[e]ach parent of a child
conceived or born outside of marriage is responsible for
his or her own actions and is not excused from strict
compliance with the provisions of this chapter based upon
any action, statement, or omission of the other parent
or third parties.” Id. § 78B–6–106(1). And the legislative
intent section of the Act goes so far as to countenance
fraud in connection with adoption proceedings:
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The Legislature finds no practical
way to remove all risk of fraud
or misrepresentation in adoption
proceedings, and has provided a
method for absolute protection of an
unmarried biological father's rights
by compliance with the provisions of
this chapter. In balancing the rights
and interests of the state, and of all
parties affected by fraud, specifically
the child, the adoptive parents,
and the unmarried biological father,
the Legislature has determined that
the unmarried biological father is
in the best position to prevent or
ameliorate the effects of fraud and
that, therefore, the burden of fraud
shall be borne by him.


Id. § 78B–6–102(6)(d) (emphasis added). The Act goes
on to provide that a putative father's only recourse for
fraudulent misrepresentations made in connection with
the adoption of his child is “to pursue civil or criminal
penalties”; a mother's “fraudulent *415  representation is
not a defense to strict compliance with the requirements of
this chapter.” Id. § 78B–6–106(2) (emphasis added).


¶ 131 The majority construes these fraud provisions in
a manner that is simply inconsistent with the statutory
language and that is at odds with the legislative intent
that “the burden of fraud is best borne by the father.”
The majority holds that fraudulent statements made by
the mother may be considered in determining whether a
father had knowledge of a qualifying circumstance and
limits the legislative prohibition on consideration of fraud
to a very specific category of representations—fraudulent
representations regarding the statutory requirements
found in section 121(3) of “filing a paternity proceeding
and submitting an affidavit stating his capacity and
willingness to provide for the child.” Supra ¶ 65.


¶ 132 In other words, the majority would apply the
fraud provision only when the father goes to the mother
for legal advice regarding the statutory requirements for
protecting his paternal rights and the mother makes a
fraudulent representation about those legal requirements.
But the majority's interpretation is without support in
the language of the Act. And it also renders the fraud
provision essentially meaningless as it is difficult, if not


impossible, to conceive of a scenario where a biological
father would either seek or obtain legal advice from a birth
mother regarding the statutory compliance obligations
specified in section 121(3) of the Act.


¶ 133 The language enacted by the Legislature does not
limit its applicability in any way. Rather, it provides that
a parent is not excused from strict compliance with the
requirements of the Act based on any fraud of the other
parent or a third party. Specifically, the Act states:


Responsibility of each party for own actions—Fraud or
misrepresentation.


(1) Each parent of a child conceived or born outside
of marriage is responsible for his or her own actions
and is not excused from strict compliance with the
provisions of this chapter based upon any action,
statement, or omission of the other parent or third
parties.


(2) Any person injured by fraudulent representations
or actions in connection with an adoption is entitled
to pursue civil or criminal penalties in accordance
with existing law. A fraudulent representation is not
a defense to strict compliance with the requirements
of this chapter, and is not a basis for dismissal of a
petition for adoption, vacation of an adoption decree,
or an automatic grant of custody to the offended
party. Custody determinations shall be based on the
best interest of the child, in accordance with the
provisions of Section 78B–6–33.


UTAH CODE § 78B–6–106 (emphases added).


¶ 134 Had the Legislature wished to limit the applicability
of the fraud provision to representations made concerning
the compliance requirements listed in section 121(3), it
could have easily done so. It could have stated that a
parent is not excused from strict compliance “based upon
any action, statement, or omission of the other parent
or third parties with respect to the requirements of section
121.” But such limiting language is simply not present.
Rather, the Act forbids consideration of “any” fraudulent
action, statement or omission and provides that a parent is
not excused from compliance with any of the “provisions”
or “requirements” of the Act because of such fraud. See
id. §§ 78B–6–106, –102(6)(d).
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¶ 135 In practice, the majority's attempt to limit
the fraudulent representation provision to fraudulent
statements made regarding the requirements of section
121 will render the fraud provision meaningless.
Experience demonstrates that mothers rarely, if ever,
provide legal advice to fathers with regard to their
compliance obligations under Utah law. Not a single case
to come before this court involves such fraudulent advice.


Rather, as demonstrated by the cases discussed above, 8


the type of fraud commonly present in adoption cases
involves the birth mother's fraudulent statements, actions
or omissions regarding her intent to place the child for
adoption. Because I have no doubt that it was this type
*416  of fraud that the Legislature intended to address in


enacting the fraud section, I simply cannot countenance
the antithetical construction espoused by the majority.


8 See supra ¶ 122 n. 5.


¶ 136 In summary, the “fraudulent concealment”
exception created by the majority blatantly disregards
the Legislature's policy choice to place the burden of
fraud on unmarried biological fathers. The majority
completely disregards this legislative mandate and excuses
a father's strict compliance where a mother misrepresents
her intentions, even when all of the facts available to
the father suggest their blatant falsity. This conclusion
directly conflicts with the Utah Adoption Act, which
places the burden of fraud on unmarried biological
fathers.


IV. MR. MANZANARES'S OBLIGATION
OF STRICT COMPLIANCE AROSE AT THE
MOMENT THAT HE KNEW OR SHOULD
HAVE KNOWN OF MS. TERRY'S INTENT
TO PLACE THE CHILD FOR ADOPTION


¶ 137 The majority holds that where a mother vacillates
between a decision to place a child for adoption and
a decision to keep the child, the father's compliance
obligation arises only if he had absolute knowledge of the
mother's intent to place the child for adoption in Utah
at the point in time “immediately before” the mother
executes her consent. The majority reaches this conclusion
after reasoning that it “is not apparent on the face of
the statute” whether a father must “lack knowledge at all
times before the execution of consent or relinquishment


or just immediately before that takes place.” Supra ¶ 74
(emphases omitted).


¶ 138 The statute presents two temporal questions: 1)
when must the qualifying circumstance have existed?
and 2) when must the father's knowledge be assessed?
As to the first question, the answer is clear: the
qualifying circumstance may have existed “at any
time” between conception and relinquishment. In this
case, it is undisputed that Ms. Terry intended to
give birth in Utah, intended to execute a consent or
relinquishment in Utah, and gave birth in Utah, and that
all those circumstances existed during the period between
conception and relinquishment. As to the second question,
the majority argues that it is only the state of the father's
knowledge “immediately before” relinquishment that
must be assessed in determining whether his obligation of
strict compliance is triggered.


¶ 139 The majority's approach is at odds with the clear
statutory language defining qualifying circumstances. The
statutory definition of a qualifying circumstance is not
limited to the period immediately prior to the time that
the mother executes her consent to adoption. Rather, “
‘qualifying circumstances' means that, at any point during
the time period beginning at the conception of the child
and ending at the time the mother executed a consent
to adoption or relinquishment of the child for adoption,”
the child's mother intended to, among other things, give
birth in Utah or place the child for adoption in Utah.
UTAH CODE § 78B–6–122(1)(a) (emphasis added). The
Act later states that consent of the father is required if
he “did not know, and through the exercise of reasonable
diligence could not have known, before the time the
mother executed a consent to adoption or relinquishment
of the child for adoption, that a qualifying circumstance
existed.” Id. § 78B–6–122(1)(c)(i)(A) (emphasis added).


¶ 140 I find nothing ambiguous about the statutory
language. Under the plain statutory language, a qualifying
circumstance exists if the father either knows or should
have known of one of the specified circumstances at
any point during the time after conception and “before
the time the mother executed a consent to adoption
or relinquishment of the child for adoption.” Id. The
Legislature's use of the phrase “at any point” in subsection
(1)(a), in conjunction with its use of the phrase “during
the time period beginning at the conception of the child
and ending at the time the mother executed a consent to
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adoption or relinquishment of the child for adoption,”
compels the conclusion that a biological father must
comply with the statutory requirements to preserve his
inchoate rights whenever he has become aware of a
qualifying circumstance at any point in time before the
mother executes her relinquishment. Indeed, we reached
this same *417  conclusion in O'Dea when we held that a
father's “obligation to comply strictly with [the Adoption
Act] ... arises at the moment he obtains notice that a
qualifying circumstance existed.” O'Dea v. Olea, 2009 UT
46, ¶ 39, 217 P.3d 704 (emphasis added).


¶ 141 The plain meaning of the term “before” also
supports this interpretation. The ordinary meaning of
the term “before” means prior in time. The majority
reads the phrase “before” to mean “immediately before,”
but the phrase “immediately before” does not appear in
the Act. It is also instructive that one of the qualifying
circumstances is that the mother or child resided in
the state. UTAH CODE § 78B–6–122(1)(a)(i). While I
agree with the majority that Ms. Terry did not reside
in Utah, the inclusion of that qualifying circumstance
in the statutory list illustrates the unworkability of the
majority's interpretation. Under a plain reading of the
phrase “before,” once a mother resides in Utah, even
temporarily, a qualifying circumstance exists. And even
if the birth mother later moves out of the state, the
fact remains that a qualifying circumstance existed at
some point after conception and before relinquishment
and the father who had knowledge of that circumstance
would be obligated to strictly comply with the statutory


requirements. 9  Similarly, once a father has knowledge of
a birth mother's intent to place her child for adoption in
Utah, the fact that she later changes her mind does not
mean that the father did not have knowledge of her intent
at some point after conception and before relinquishment.


9 Indeed, this court followed this rule in H.U.F. v.
W.P.W., 2009 UT 10, 203 P.3d 943. In that case, we
determined that “[a]lthough the Birth Mother stated
a week later in an e-mail to the Putative Father that
she had not moved to Utah, the Putative Father still
had reason to believe she was in Utah because she had
previously told him that she was there, her attorney
told him that she was there, and the Birth Mother's
statement that she had not ‘moved’ to Utah did not
necessarily mean that she was not staying in Utah
until the baby was born and placed for adoption.” Id.
¶ 38. Based on this reasoning, we upheld the district
court's finding that the father had reason to know


that the Birth Mother was in Utah. Id. We reached
this conclusion even though the father arguably did
not have knowledge of a qualifying circumstance
“immediately before” the mother consented to the
adoption.


¶ 142 In my view, a father's obligation under the Act is
clear: at the moment he obtains notice of a qualifying
circumstance, he is required to comply with the Adoption
Act by filing a paternity action in Utah. His duty to
file a paternity action in Utah arises at the moment he
knew or should have known of a qualifying circumstance,
and his opportunity to perfect his interest ends when a
mother executes a consent to adoption or relinquishment
in the state. And his duty to strictly comply does not
evaporate because a birth mother later makes fraudulent
misrepresentations regarding her intent or because her
intentions vacillate.


¶ 143 The majority defends its interpretation by arguing
that focusing on any period other than the time
“immediately prior” to the execution of the mother's
consent would lead to the “absurd” result of requiring that
fathers file possibly unnecessary and pointless paternity
petitions in Utah courts. Supra ¶ 79. But the filing of such
petitions would put birth mothers, adoption agencies, and
prospective adoptive parents on notice of the biological
father's interest and would also secure his parental rights
regardless of whether the birth mother later vacillated or
changed her mind. This result is hardly absurd. Rather, it
promotes the Legislature's policy objective of promoting
“permanence and stability in adoptive placements” and
finality for the birth mother, adoptive parents, and the
child by providing biological fathers with a “method for
absolute protection” of their rights. UTAH CODE §§
78B–6–102(5)(a)–(d), (6)(c)–(d).


¶ 144 In contrast, the majority encourages biological
fathers to take a wait-and-see approach by giving them
license to claim that they lacked actual knowledge as
to the mother's plans at the point in time just prior to
the execution of her consent. The majority's position is
rife with both theoretical and practical dilemmas. For
example, what is the obligation of a biological father
in a case where the birth mother repeatedly vacillates
regarding her intention to give their child up for adoption
and truthfully shares her intent with the father at varying
points in time? *418  What is his obligation where the
mother denies that she intends to place the child for
adoption even when he is aware of facts that suggest
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otherwise? At what point in time does his obligation
of strict compliance mature? And what about the case
where the birth mother informs the biological father of
her intent to place the child for adoption and maintains
that intent throughout her pregnancy, only to change
her mind the day before giving birth? Is the birth
father in such a situation relieved of his obligation
to comply with the statute because he learns of the
mother's change of heart a day before the child is born?
Similarly, what about the case where the birth mother
is actively considering placing her child for adoption
in Utah and shares that fact with the father, but does
not definitively make up her mind until moments before
signing the relinquishment? Finally, how long does a
biological father have to conduct due diligence? And what
if his due diligence leads to no additional information or
proves inconclusive? The permutations are endless and
demonstrate the unworkability of the majority's position.


V. MR. MANZANARES KNEW OR SHOULD
HAVE KNOWN THAT MS. TERRY PLANNED
TO GIVE BIRTH IN UTAH OR PLACE BABY


B. FOR ADOPTION UNDER UTAH LAW


A. The Majority Erroneously Disregards
the Factual Findings of the District Court


¶ 145 The district court made a factual finding that Mr.
Manzanares “knew, or through the exercise of reasonable
diligence should have known, that (i) Ms. Terry intended
to give birth in Utah ... or (iii) Ms. Terry intended to
execute a consent to adoption of the child in Utah.”
The district court based its finding on Mr. Manzanares's
Colorado filings “and other evidence adduced at the
evidentiary hearing.” Relying on Mr. Manzanares's self-
serving testimony that is flatly contradicted by the
statements he made under oath in the Colorado lawsuit,
the majority supplants the district court's factual finding
with a contrary finding, concluding that Mr. Manzanares
was unaware of Ms. Terry's intentions to give birth in
Utah or to place the child for adoption in Utah. In
so doing, the majority disregards our well-established
standard of review for factual findings.


¶ 146 It is well settled that “the issue of when a plaintiff
knew or with reasonable diligence should have known of
a cause of action is a question of fact for the [factfinder].”
Maughan v. SW Servicing, Inc., 758 F.2d 1381, 1387 (10th


Cir.1985). We will not disturb a district court's findings
of fact unless they are “clearly erroneous.” Glew v. Ohio
Sav. Bank, 2007 UT 56, ¶ 18, 181 P.3d 791; accord Chen v.
Stewart, 2004 UT 82, ¶ 19, 100 P.3d 1177; see also UTAH
R. CIV. P. 52(a) (“Findings of fact, whether based on
oral or documentary evidence, shall not be set aside unless
clearly erroneous, and due regard shall be given to the
opportunity of the trial court to judge the credibility of
the witnesses.”). Findings of fact are not clearly erroneous
unless they are so lacking in support as to be against
the clear weight of the evidence. Encon Utah, LLC v.
Fluor Ames Kraemer, LLC, 2009 UT 7, ¶ 11, 210 P.3d
263; accord Chen, 2004 UT 82, ¶ 19, 100 P.3d 1177. If,
viewing the evidence in the light most favorable to the
trial court's determination, a factual finding is based on
sufficient evidence, the finding is not clearly erroneous.
See Save Our Schs. v. Bd. of Educ., 2005 UT 55, ¶ 9, 122
P.3d 611.


¶ 147 This standard prohibits an appellate court from
independently reviewing the evidence and substituting its
own judgment for that of the district court. See 438 Main
St. v. Easy Heat, Inc., 2004 UT 72, ¶ 75, 99 P.3d 801.
Yet that is precisely what the majority does. The majority
spends no less than five pages discussing standards of
review to justify the fact that it simply supplants the
district court's primary factual finding with a completely
contrary finding and without seriously considering a
remand on the factual issues. In so doing, the majority
has impermissibly cast aside what is, in reality, a factual
finding made by the district court and fully supported by
the evidence.


¶ 148 In this case, the district court observed firsthand
Mr. Manzanares's self-serving testimony that he did not
“know” or “believe” that Ms. Terry intended to give
birth in Utah or place the child for adoption *419  there.
The court also witnessed the cross-examination of Mr.
Manzanares, which revealed that he knew Ms. Terry
was a member of the Church of Jesus Christ of Latter-
day Saints (LDS Church), that she was from Utah, and
that her family lived in Utah. He knew she intended to
place the child for adoption with an LDS couple through
LDS family services, and he knew she planned three trips
to Utah during her pregnancy. The cross-examination
also focused on the sworn statements Mr. Manzanares
made in his paternity petition and revealed that he was
aware that Ms. Terry intended to place the child for
adoption even after the child became unavailable for
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adoption in Colorado. After evaluating all the testimony
and observing the demeanor of the witnesses, the district
court concluded that Mr. Manzanares knew or should
have known of a qualifying circumstance. Thus, even
if this case presents a mixed question, as the majority
asserts, we must give deference to the district court's
conclusion because the “ ‘judge has observed “facts,” such
as a witness's appearance and demeanor, relevant to the
application of the law that cannot be adequately reflected
in the record available to appellate courts.’ ” See supra ¶ 42
(quoting State v. Pena, 869 P.2d 932, 938–39 (Utah 1994)).


B. The Evidence Compels the Singular Conclusion
That Mr. Manzanares Knew or Should


Have Known of a Qualifying Circumstance


¶ 149 The evidence in this case supports only one
conclusion. That conclusion is the one reached by the
district court—that Mr. Manzanares knew or should have
known of a qualifying circumstance. Mr. Manzanares's
Colorado pleadings reveal that he knew Ms. Terry
intended to “flee to Utah” to give birth and place the
child for adoption. Or, at the very least, Mr. Manzanares
should have known that was her intent. Mr. Manzanares
maintained that knowledge until Ms. Terry consented to
the adoption, and any deceptive conduct on her part did
not excuse his failure to comply with the requirements of
the Utah Adoption Act. If the facts in this case do not
establish knowledge of a qualifying circumstance, then no
conceivable set of facts ever will.


1. Mr. Manzanares's Pleadings in the
Colorado Lawsuit Reveal That He Actually


Knew of a Qualifying Circumstance


¶ 150 According to the majority, knowledge “ ‘applies to
[1] any body of known facts or to [2] any body of ideas
inferred from such facts or accepted as truths on good
grounds.’ ” Supra ¶ 55 (emphases added) (quoting Daubert
v. Merrell Dow Pharm., Inc., 509 U.S. 579, 590, 113 S.Ct.
2786, 125 L.Ed.2d 469 (1993)). Even under the majority's
own “knowledge” standard, Mr. Manzanares's pleadings
in the Colorado lawsuit demonstrate that he knew or, at
the very least, inferred Ms. Terry's intent from known
facts.


¶ 151 Mr. Manzanares repeatedly represented in sworn
statements to the Colorado court that Ms. Terry would


give birth in Utah and/or “proceed with an adoption” in
Utah. In his Colorado paternity petition, Mr. Manzanares
stated that he was concerned that “although the unborn
child will not be legally available for adoption [under
Colorado law], [Ms. Terry] plans to surreptitiously make
the child available for adoption immediately upon his or
her birth.” Mr. Manzanares added that he was genuinely
concerned that Ms. Terry would “flee to Utah, where she
has family, to proceed with an adoption.”


¶ 152 Mr. Manzanares's knowledge was based on
inferences derived from known facts. Indeed, his Colorado
pleadings provided detailed support for his assertions
regarding Ms. Terry's intent. He testified that his concerns
were “serious and founded” because officials at Ms.
Terry's church had advised her to make the child available
for adoption to a married couple that belonged to the
LDS Church, an agency affiliated with Ms. Terry's church
had attempted to coerce Mr. Manzanares to consent to
placement of his child for adoption, and Ms. Terry had
“repeatedly asserted her intention to give the child up for
adoption ... and continue[d] to pressure [him] to authorize
an adoption.” Mr. Manzanares also reasoned that Ms.
Terry would flee to Utah to proceed with an adoption
because she knew that the child would be unavailable
for adoption under Colorado *420  law. Given Mr.
Manzanares's knowledge of these facts, he inferred the
only reasonable conclusion—that Ms. Terry intended to
give birth to the parties' child in Utah or consent to an
adoption in Utah.


¶ 153 The majority claims that Mr. Manzanares's
Colorado pleadings merely represent his “belief” of her
future intentions, which arose “from inferences he drew
from the fact[s].” Supra ¶ 68. But even under the majority's
own definition of knowledge, a father's “inferences” based
on known facts meet the required knowledge standard
since knowledge “ ‘applies to ... any body of ideas inferred
from [known] facts.’ ” Supra ¶ 55 (emphasis added)
(quoting Daubert, 509 U.S. at 590, 113 S.Ct. 2786).


¶ 154 The majority insists that Mr. Manzanares's
reasonable inferences are “belief at best, not


knowledge.” 10  Supra ¶ 68. But Mr. Manzanares's petition
did not allege that he merely “believed” or “suspected”
that Ms. Terry would go to Utah, his petition stated in
unequivocal terms that “[Ms. Terry] is planning to give
birth in Utah and place the parties' unborn child up for
adoption.” Mr. Manzanares also swore, under oath, that
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his petition's statements were “true and accurate to the
best of [his] knowledge.” Based on his pleadings, it is
clear that Mr. Manzanares knew that Ms. Terry intended
to travel to Utah to give birth and place the child for


adoption in Utah. 11  The majority cannot now claim that
Mr. Manzanares did not know that Ms. Terry intended
to give birth in Utah or place the child for adoption in
Utah simply because he was never given “unequivocal
notification” of her intent.


10 The majority argues that “[k]nowledge and belief
are distinct states of mind.” Supra ¶ 54. While this
may be true in the abstract, the cases that the
majority cites for this proposition do not support its
contention that Mr. Manzanares's Colorado petition
relied on an unreasonable “belief” rather than his
reasonably inferred “knowledge.” The statutes at
issue in the cases cited by the majority required
actual knowledge, rather than inquiry notice. See
Iron Silver Mining Co. v. Reynolds, 124 U.S. 374,
384, 8 S.Ct. 598, 31 L.Ed. 466 (1888) (noting that
“[t]he statute speaks of acquiring a patent with a
knowledge of the existence” of certain qualifying
circumstances (emphasis added)); Tracerlab, Inc.
v. Indus. Nucleonics Corp., 313 F.2d 97, 102 (1st
Cir.1963) (noting that “we cannot ignore the fact
that the statute itself uses the unqualified word
‘knowledge’ in setting forth the prescribed state of a
plaintiff's perception of the pertinent facts”); Jameson
v. Jameson, 176 F.2d 58, 60 (D.C.Cir.1949) (holding
that an affiant's “belief” was not a sufficient fact
to preclude summary judgment since the federal
rules of civil procedure required that an affidavit
must be made “on personal knowledge, [and] shall
set forth such facts as would be admissible in
evidence” (emphases added) (internal quotation
marks omitted)). In fact, the majority cannot point to
a single inquiry notice case that draws such a hard line
between belief and knowledge. See supra ¶ 54 n. 16.


11 Courts often rely on pleadings to determine a
party's constructive knowledge. See, e.g., Salinger
v. Projectavision, Inc., 972 F.Supp. 222, 229
(S.D.N.Y.1997) (“[T]he [inquiry notice] test is an
objective one and dismissal is appropriate when the
facts from which knowledge may be imputed are clear
from the pleadings....”).


2. At the Very Least, Mr. Manzanares Should
Have Known of a Qualifying Circumstance


¶ 155 Even if Mr. Manzanares's statements in his Colorado
petition are not reflective of what he subjectively knew,
the facts available to him would, at the very least, lead
a reasonable person to conclude that Ms. Terry was
planning on fleeing to Utah to have the baby or place the
child for adoption.


¶ 156 In Harrison v. United States, the Fifth Circuit
Court of Appeals adopted an inquiry notice standard in
construing a statute of limitation, concluding that “the
statute of limitations does not begin to run until after
the [plaintiff] discovers or in the exercise of reasonable
diligence should discover his injury and its cause.” 708
F.2d 1023, 1027 (5th Cir.1983) (internal quotation marks
omitted). Under that standard, the court noted that a
plaintiff “must have knowledge of facts that would lead a
reasonable person ... to conclude that there was a [cause
of action].” Id. This is consistent with the standard we
set forth in O'Dea, where we noted that “[a] duty to
inquire further into the existence of a fact may occur
when circumstances arise that should put a reasonable
person on guard.” 2009 UT 46, ¶ 40, 217 P.3d 704 (internal
quotation marks omitted).


¶ 157 Even if Mr. Manzanares did not have absolute
knowledge of Ms. Terry's intent to *421  give birth in
Utah or to place the child for adoption in Utah, he
indisputably “had knowledge of facts that would lead a
reasonable person to conclude” that Ms. Terry intended to
give birth in Utah or place the child for adoption in Utah.
Mr. Manzanares knew that Ms. Terry intended to place
the child for adoption. He knew that the child would not
be available for adoption under Colorado law. He knew
that Ms. Terry had family in Utah and that Ms. Terry
had been raised in Utah. He knew that Ms. Terry was a
member of the LDS Church, which is headquartered in
Utah, and that she intended to place the child for adoption


with a couple who belonged to the LDS Church. 12  Mr.
Manzanares also knew that Ms. Terry had planned no
less than three trips to Utah in the latter half of her


pregnancy. 13  And he knew that she did not want to talk to
him about her adoption plans until after she returned from
her trip to Utah. Mr. Manzanares knew that Ms. Terry
had been meeting with LDS Family Services to discuss
adoption plans. And he knew that Ms. Terry still intended
to place the child for adoption even though she could not
legally place the child for adoption in Colorado. These
objective facts would lead any reasonable person to only
one conclusion—that Ms. Terry intended to give birth
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in Utah or consent to an adoption in Utah. They thus
demonstrate that Mr. Manzanares “ha[d] knowledge of
facts that would lead a reasonable person ... to conclude
that there was a” qualifying circumstance. And these facts,
viewed in the light most favorable to the district court's
ruling, certainly provide sufficient evidence to support its
findings.


12 According to Mr. Manzanares's petition, Ms. Terry
“was advised by [LDS] Church officials that she
should make the child available for adoption to
a married [LDS] couple.” Ms. Terry told Mr.
Manzanares that she intended to place the child for
adoption “to a young [LDS] couple who cannot have
a baby.” After informing him of her intent, LDS
Family Services requested that he sign documents
to make the child available for adoption. Mr.
Manzanares asserted that Ms. Terry “repeatedly
contacted [him] to attempt to persuade him to allow
the child to be placed for adoption with [an LDS]
family” and that she even contacted Manzanares'
family members “to convince them to persuade [Mr.
Manzanares] to allow the child to be placed for
adoption with [an LDS] family.”


13 In e-mails exchanged between Mr. Manzanares and
Ms. Terry, Ms. Terry told him that she intended
to travel to Utah in November, December, and
February.


¶ 158 The majority spends significant time theorizing as
to why Mr. Manzanares did not have actual knowledge
of Ms. Terry's future intentions, but it spends no time
analyzing whether Mr. Manzanares should have known
of a qualifying circumstance. It spends no time assessing
whether Mr. Manzanares had “knowledge of facts that
would lead a reasonable person to conclude” that Ms.
Terry intended to give birth or consent to an adoption
in Utah. Instead, it claims only that “[t]ypically, this
inquiry involves an exercise in the hypothetical—of what
‘reasonable diligence’ the father could have undertaken
and of what he ‘could have known’ if he had been
more diligent.” Supra ¶ 71. Yet the majority provides


no supporting authority for this new standard, 14  and it
ignores the obvious conclusion that the facts indisputably
known by Mr. Manzanares should have led him to infer,
on good grounds, that Ms. Terry was planning on a Utah
adoption.


14 The majority cites to O'Dea to support its “exercise
in the hypothetical.” Supra ¶ 71. But O'Dea directly


refutes the majority's position. In O'Dea, this court
clearly stated that any reasonable diligence on behalf
of the father is “irrelevant” once he knew or should
have known of a qualifying circumstance. O'Dea,
2009 UT 46, ¶ 39, 217 P.3d 704.


¶ 159 What Mr. Manzanares actually inferred from known
facts is demonstrated in his Colorado court pleadings
where he testified that Ms. Terry planned on giving birth
in Utah or consenting to an adoption here. But even if
the statements in his petition are not reflective of what he
actually knew, the facts would, at the very least, lead a
reasonable person to conclude that Ms. Terry would “flee
to Utah” to give birth to the baby or place the child for
adoption. Therefore, at the very least, Mr. Manzanares
“should have known” of a qualifying circumstance.
This triggered his obligation to strictly comply with the
Adoption Act's requirements by registering and filing a
paternity petition in *422  Utah. UTAH CODE §§ 78B–
6–121(3), –122(1)(c)(ii)(A). Because he failed to do so, he
“waived and surrendered” his parental rights. Id. § 78B–
6–122(2).


C. Mr. Manzanares's Knowledge of a Qualifying
Circumstance Continued Until “Immediately Before”


Ms. Terry Consented to the Adoption of Baby B.


¶ 160 The majority spends considerable time focusing
on the actions of both Mr. Manzanares and Ms. Terry
after the time that he filed the Colorado lawsuit. The
majority acknowledges that Mr. Manzanares filed the
Colorado lawsuit because he inferred that Ms. Terry
planned to either give birth in Utah or place their child
for adoption in Utah. But the majority holds that Mr.
Manzanares's obligation of strict compliance did not ripen
unless he had knowledge of a qualifying circumstance
“immediately before” Ms. Terry executed her consent.
Even under this framework, the evidence demonstrates
that Mr. Manzanares knew, or should have known, that
Ms. Terry planned on a Utah adoption.


¶ 161 The pleadings in the Colorado action demonstrate
Mr. Manzanares's state of mind on the day before Ms.
Terry executed her consent. The consent was executed
on February 20. On February 19, Mr. Manzanares filed
a pleading reaffirming his knowledge that Ms. Terry
intended to place the child for adoption even though
the child was then unavailable for adoption in Colorado.
That pleading reiterated his knowledge that Ms. Terry
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was working with LDS Family Services and that an
adoption case was underway. And Mr. Manzanares once
again noted that he was “great[ly] alarm[ed]” because Ms.
Terry had not “directly” denied that she was “planning
on surreptitiously making the unborn child available
for adoption and/or fleeing to Utah.” Mr. Manzanares's
knowledge is further demonstrated by the fact that after
he discovered Ms. Terry was no longer pregnant, he called
her family in Utah (in addition to Colorado hospitals)


in an attempt to locate the child. 15  Thus, even under
the majority's standard, Mr. Manzanares knew or should
have known of Ms. Terry's intentions and he maintained
that knowledge at the time “immediately before” Ms.
Terry executed her consent.


15 In fact, the day that Mr. Manzanares discovered Ms.
Terry was no longer pregnant, he called Ms. Terry's
family members who had adopted Baby B. to ask
them if they knew where the child was. They indicated
that they were represented by legal counsel and would
not answer his questions.


D. Ms. Terry's Vague Denials Did Not
Negate Mr. Manzanares's Knowledge


¶ 162 The majority insists that Ms. Terry's vague denials
in her Colorado pleadings “mollified” any concerns
Mr. Manzanares may have had regarding Ms. Terry's
intentions to give birth or place the child for adoption
in Utah. Supra ¶ 27. But even if this were true, it is
irrelevant under the statute because the statute provides
that a father must strictly comply if he becomes aware
of a qualifying circumstance, which can occur “at any
point” in time beginning at conception and ending when
the mother executes a consent or relinquishment. The
majority further claims that even if Mr. Manzanares
would have conducted further inquiry, his efforts would
have been futile because “the mother consistently ...
denied, under oath and otherwise, any intention to give
birth or consent to adoption in Utah.” Supra ¶ 71.
According to the majority, Ms. Terry's vague denials
negated any knowledge on the part of Mr. Manzanares.


¶ 163 The majority overstates Ms. Terry's “consistent
denials.” In fact, Ms. Terry never directly denied that
she intended to give birth or consent to an adoption in
Utah. The majority cites to an e-mail exchange to prove
Ms. Terry's “deni[al] ... [of] any intention to give birth or
consent to adoption in Utah.” Supra ¶ 71. But this e-mail


only states that she intended to go to Utah in February
and return to Colorado for work until she took time off to


have the baby. 16  Ms. Terry did *423  not state that she
intended to return to Colorado to have the baby. Indeed,
the e-mail was likely indicative of her true intent, given
that she did not expect that she would go into labor in
February, weeks prior to her due date. But the fact that
she did not intend to give birth in Utah in February does
not imply that she did not plan on giving birth in Utah at a
later date or that she did not plan on placing the child for
adoption in Utah. In fact, she testified that while she was
in Utah she researched hospitals and midwives, proving
that was exactly her intent. Her e-mail to Mr. Manzanares
did not deny that intention, and it did not indicate that she
intended to give birth in Colorado.


16 Ms. Terry's e-mail to Mr. Manzanares states:
If you truly were concerned about the well being
of this child you would do the right thing and
consent to an adoption.... I will be flying to Utah
to visit my father in Feb[ruary] for a week (maybe
a little longer, it depends on how he/things are).
Then it will be back to work to finish up ... before
I take time off at the end of March.... [T]his
conversation causes me A LOT of stress and to
avoid preterm labor (or other complications) in
April I will be willing to sit down and talk with
you about your reconsideration to consent for
adoption otherwise this will be a long process
and it will benefit no one, especially this baby.


¶ 164 In fact, nothing in any of Ms. Terry's
communications with Mr. Manzanares could have
provided an objective basis for mollifying his concerns
that she intended to consent to an adoption in Utah.
Both Ms. Terry's e-mail and court pleadings reaffirmed
her intent to place the child for adoption, even after the
child became unavailable for adoption in Colorado. When
Mr. Manzanares stated in his Colorado paternity petition
that “[Ms. Terry] intends to flee to Utah, where she has
family, to proceed with an adoption,” Ms. Terry did not
directly deny this statement. Instead, she provided the
vague response: “Deny, draws for legal conclusion.” This
is hardly the unequivocal denial that the majority makes it
out to be. And it is uncontroverted that Mr. Manzanares
recognized the vagueness of this statement when he
stated in his February 19th pleading that “[Ms. Terry]
does not directly deny his assertions ..., which cause[d]
[him] to have great alarm, as the paragraphs assert that
Mother is planning on surreptitiously making the unborn
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child available for adoption and/or fleeing to Utah.” In
short, it is clear that Mr. Manzanares did not believe
Ms. Terry's vague denials, and no objectively reasonable
person knowing all the facts would have construed her
vague denial as an assurance that she did not intend to go
to Utah to give birth or consent to an adoption.


¶ 165 In summary, it is clear from Mr. Manzanares's court
pleadings that he inferred on good grounds from known
facts that Ms. Terry intended to give birth in Utah or
consent to an adoption here. And even if his statements are
not reflective of what he actually knew, the known facts
would lead any reasonable person to conclude that Ms.
Terry planned on fleeing to Utah to have the baby or place
the child for adoption. Mr. Manzanares maintained that
knowledge until Ms. Terry executed her consent to the
adoption, and none of Ms. Terry's vague denials negated
his knowledge. The district court correctly concluded
that Mr. Manzanares knew or should have known of
a qualifying circumstance and was therefore required to
strictly comply with the Adoption Act's requirements for
protecting his paternal rights. Because he failed to do so,
he “waived and surrendered” his rights in Baby B.


E. The District Court Properly Ignored Any
Reasonable Diligence on the Part of Mr. Manzanares


¶ 166 The majority would also excuse a father from
strict compliance where he takes any reasonably diligent
steps in an effort to discover the mother's intent. The
majority concludes that Mr. Manzanares is excused from
strict compliance because he filed a paternity petition in
a Colorado court. According to the majority, this was
sufficiently reasonable diligence to excuse his lack of strict
compliance with the Act. The majority's approach would
excuse a father's failure to strictly comply with the Utah
Adoption Act any time a father takes the “reasonably
diligent step” of filing a paternity action in another state
in an attempt to discover the mother's true intentions.


But the Utah Adoption Act does not excuse a biological
father from his obligation of strict compliance because
of his “reasonable diligence.” Indeed, the Act explicitly
states that the filing of a paternity action in another state
is only relevant in cases where the biological father lacks
knowledge of a qualifying circumstance. UTAH CODE §
78B–6–122(1)(c)(i)(B).


*424  CONCLUSION


¶ 167 The majority's holding creates a framework that
wholly undermines the Legislature's intent in passing the
Utah Adoption Act. Instead of respecting the factual
findings of the district court and applying the Act as
written, the majority ignores the Legislature's inquiry
notice standard and replaces it with a subjective standard
that excuses a biological father from compliance with
the Act unless he had actual knowledge as to the birth
mother's future intent to place her child for adoption
in Utah. The majority's approach will allow fathers to
disrupt both adoptive placements and finalized adoptions
by excusing a father's strict compliance with the Act
anytime he takes the “reasonably diligent” step of filing a
paternity petition in another state. The majority's holding
is entirely at odds with both the language and the clearly
enunciated legislative intent of the Utah Adoption Act.


¶ 168 Until today, this court has applied Utah's adoption
laws as the Legislature has written them. While applying
the law as written would lead to an unpalatable result
in this case by rewarding outrageous and fraudulent
conduct on the part of the birth mother, it is nevertheless
our obligation to apply the Act that the Legislature has
adopted. For these reasons, I am compelled to dissent.


All Citations


308 P.3d 382, 2012 UT 35
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In the Matter of the ESTATE OF Vern C. STRAND.
Michael Strand, Appellant,


v.
Diane DIMEO and Jerry Strand, Appellees.


No. 20140439–CA.
|


Oct. 22, 2015.


Synopsis
Background: Son filed petition to probate father's will
25 years after father's death, claiming that brother
fraudulently concealed the will and that the three-year
limitations period for probating a will after testator's
death should, therefore, have been equitably tolled. The
Second District Court, Farmington Department, Robert
J. Dale, J., denied the petition. Son appealed.


Holdings: The Court of Appeals, Davis, J., held that:


[1] version of Probate Code in effect at time of father's
death, rather than version in effect when father executed
will, governed son's claim, and thus three-year limitation
applied, and


[2] three-year limitation period was statute of repose,
rather than statute of limitations, and thus equitable
tolling did not apply.


Affirmed.


Attorneys and Law Firms


*740  Michael Strand, Appellant Pro Se.


George A. Hunt and Richard C. Dibblee, Salt Lake City,
for Appellees.


Judge JAMES Z. DAVIS authored this Memorandum
Decision, in which Judges STEPHEN L. ROTH and
JOHN A. PEARCE concurred.


Memorandum Decision


DAVIS, Judge:


¶ 1 Michael Strand appeals from the district court's denial
of his petition to probate the will of Vern C. Strand
(Father) that he filed twenty-five years after Father's death
in 1987. In his petition, Michael alleged that his brother,
Jerry Strand, had drafted the will for Father in 1972
and fraudulently concealed it by failing to affirmatively
disclose the will's existence to all of the interested parties
under the will. The district court rejected Michael's
argument that Jerry's alleged concealment of the existence
of Father's will triggered the equitable discovery rule,
tolling the applicable three-year statute of limitations.
See generally Utah Code Ann. § 75–3–107(1) (LexisNexis
Supp. 2014); Berenda v. Langford, 914 P.2d 45, 51 (Utah
1996) (explaining that the discovery rule, which tolls the
statute of limitations, “applies when mandated by statute,
when a defendant has concealed a plaintiff's cause of
action, or when exceptional circumstances exist”). We
affirm.


*741  [1]  ¶ 2 Michael first argues that the district court
erred when it evaluated his fraudulent concealment claim
under the version of the Utah Code in effect at the time
of Father's 1987 death, rather than the version in effect
at the time Father executed the will in 1972. See Utah
Code Ann. § 68–3–3 (LexisNexis 2014) (“A provision of
the Utah Code is not retroactive, unless the provision is
expressly declared to be retroactive.”). The district court
ruled that the relevant provision of the Probate Code is
procedural, rather than substantive, and that the version
in effect at Father's death in 1987, not the version in effect
when Father executed his will in 1972, applied. See Goebel
v. Salt Lake City S. R.R. Co., 2004 UT 80, ¶ 39, 104 P.3d
1185 (explaining that the prohibition against retroactive
application of the Utah Code “applies only with respect
to substantive laws” and that procedural “statutes that do
not enlarge, eliminate, or destroy substantive rights can
be applied retroactively” (citation and internal quotation
marks omitted)). We need not decide whether the Probate
Code provision at issue is procedural or substantive,
because the legislature has expressly indicated that the
current version of the Probate Code should apply. See
generally Bailey v. Bayles, 2002 UT 58, ¶ 10, 52 P.3d 1158
(“It is well settled that an appellate court may affirm the
judgment appealed from if it is sustainable on any legal
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ground or theory apparent on the record....” (citation and
internal quotation marks omitted)).


[2]  ¶ 3 “In interpreting a statute, the court must look first
to its plain language.” Valcarce v. Fitzgerald, 961 P.2d 305,
318 (Utah 1998). Section 75–8–101 of the Probate Code
provides, “(1) This code takes effect on July 1, 1977.(2)
Except as provided elsewhere in this code, on the effective
date of this code: (a) This code applies to any wills of
decedents dying thereafter.” Utah Code Ann. § 75–8–
101(1), (2)(a) (Michie 1993). In other words, “it is not the
date of the wills' execution that determines whether the
present Probate Code applies. It is the fact that decedent
died after the statute's effective date, July 1, 1977, that is
determinative.” In re Estate of Fitzgerald, 738 P.2d 236,
237 (Utah Ct.App.1987). Accordingly, the district court
did not err when it evaluated Michael's petition under the
current version of the Probate Code, which is the same
version that was in effect at the time of Father's death. See
Utah Code Ann. § 75–8–101 & hist.


[3]  ¶ 4 Next, Michael contends that the district court
erred in rejecting his argument that his petition to
probate Father's will was timely because the fraudulent
concealment branch of the equitable discovery rule tolled
the three-year statute of limitations. See Russell Packard
Dev., Inc. v. Carson, 2005 UT 14, ¶¶ 25–26, 108 P.3d
741 (explaining the equitable discovery rule and the
concealment version of the rule). Michael's argument
and the district court's ruling thereon presuppose the
availability of the equitable discovery rule in this case. We
conclude that the three-year “statute of limitations” in the
Probate Code is actually a statute of repose and is not
subject to the equitable tolling rules Michael relies upon.


[4]  [5]  ¶ 5 “A statute of limitations requires a lawsuit to
be filed within a specified period of time after a legal right
has been violated or the remedy for the wrong committed
is deemed waived,” while a “statute of repose bars all
actions after a specified period of time has run from the
occurrence of some event other than the occurrence of an
injury that gives rise to a cause of action.” Berry ex rel.
Berry v. Beech Aircraft Corp., 717 P.2d 670, 672 (Utah
1985). Statutes of repose “are not subject to a discovery
rule.” See Willis v. DeWitt, 2015 UT App 123, ¶ 10, 350
P.3d 250 (citation and internal quotation marks omitted).


¶ 6 The Probate Code provides, “No informal probate
proceeding or formal testacy proceeding ... may be


commenced more than three years after the decedent's
death.” Utah Code Ann. § 75–3–107(1) (LexisNexis
Supp. 2014). The code lists three exceptions to this
three-year rule, none of which apply in this case. See
id.; see also Russell Packard, 2005 UT 14, ¶ 21, 108
P.3d 741 (indicating that some statutes contain an “
‘internal discovery rule’ ” that mandates application of
the discovery rule in certain circumstances). The Probate
Code then states, “If no will is probated within three years
from death, the *742  presumption of intestacy is final
and the court shall upon filing a proper petition enter an
order to that effect.” Utah Code Ann. § 75–3–107(3). In
other words, the Probate Code not only enumerates the
available exceptions to its three-year timeframe, but it also
marks the beginning of the three-year period as the date
of the decedent's death, i.e., it “bars all actions after a
specified period of time has run from the occurrence of
some event other than the occurrence of an injury that
gives rise to a cause of action.” See Berry, 717 P.2d at 672.


¶ 7 Moreover, the Probate Code provides a remedy to
individuals in Michael's position who claim that they were
prevented from bringing a probate petition within three
years of the decedent's death due to another's concealment
of the will. Section 75–1–106 states,


Whenever fraud has been
perpetrated in connection with any
proceeding or in any statement
filed under this code or if fraud
is used to avoid or circumvent
the provisions or purposes of
this code, any person injured
thereby may obtain appropriate
relief against the perpetrator of
the fraud or restitution from any
person (other than a bona fide
purchaser) benefitting from the
fraud, whether innocent or not. Any
proceeding must be commenced
within three years after the discovery
of the fraud, but no proceeding
may be brought against one not
a perpetrator of the fraud later
than five years after the time of
commission of the fraud.


Utah Code Ann. § 75–1–106 (Michie 1993). The editorial
note following section 75–1–106 clarifies that this section
aims to provide a remedy to a plaintiff “if a will is
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fraudulently concealed after the testator's death and its
existence is not discovered until after the basic three-year
period ... has elapsed.” Id. editorial note. The editorial
note also indicates the need to balance the injury caused by
an individual's fraudulent concealment with the need for
finality in probate actions, stating, “The final limitation
in this section is designed to protect innocent distributees
after a reasonable period of time. There is no limit (other
than the [3] years from discovery of the fraud) against the
wrongdoer.” See id. (alteration in original).


¶ 8 Similarly, the Probate Code imposes section 75–3–
107's three-year timeframe on actions to modify or vacate
a formal testacy order based on proof of a late-discovered
will. See id. § 75–3–412(1) (“[A] formal testacy order ... is
final as to all persons with respect to all issues concerning
the decedent's estate that the court considered or might
have considered....”); id. § 75–3–412(3)(b) (“A petition for
vacation under either Subsections (1)(a) or (b) must be
filed prior to the earlier of the following time limits: ... the
time prescribed by Section 75–3–107 when it is no longer
possible to initiate an original proceeding to probate a
will of the decedent.”); see also In re Estate of Chasel,
725 P.2d 1345, 1347 (Utah 1986) (“After an estate has
been probated and a closing order entered in a formal
testacy proceeding, the court may not thereafter vacate an
order approving final distribution of the estate to admit a
newly discovered will to probate.”). Thus, our conclusion
that section 75–3–107 is a statute of repose, rather than
a statute of limitations, complements the availability of
a cause of action under section 75–1–106 against an
individual believed to have fraudulently concealed a will
and the Probate Code's underlying purpose of facilitating


the prompt and final settlement of estates. 1  See *743
Utah Code Ann. § 75–3–101 (Michie 1993); id. § 75–
1–102(2)(c) (indicating that one of the purposes of the
Probate Code is “[t]o promote a speedy and efficient
system for administering the estate of the decedent and
making distribution to his successors”).


1 We recognize that in Berneau v. Martino, 2009 UT
87, 223 P.3d 1128, our supreme court applied the
exceptional circumstances branch of the discovery


rule to toll a previous version of section 75–3–
107's three-year timeframe. See id. ¶¶ 16, 27. We do
not consider the Berneau court's application of the
exceptional circumstances branch of the discovery
rule to be at odds with our decision in the present
case. When Berneau was decided, section 75–3–107
imposed a time limit on the court's ability to appoint
a personal representative to a decedent's estate and,
in turn, undermined the Berneau plaintiff's ability
to bring a statutorily provided tort cause of action
against a deceased tortfeasor's liability insurer. See
id. ¶¶ 16 & n. 1, 21, 27 (applying the 1993 version
of section 75–3–107). Berneau, however, is factually
distinct from the present case, and most notably,
it did not involve issues that would undermine
the finality of the decedent's estate. In fact, the
Berneau court recognized, “The need for finality in
estate assets trumps any equitable tolling, even if
irrational or unjust. Harsh requirements are typical in
estate matters and the legislature purposely sets strict
time limits for efficient and final administration of
estates.” Id. ¶ 30; see also Act of May 14, 2013, ch.
364, § 15, 2013 Utah Laws 1874, 1885–86 (addressing
the issues raised in Berneau by amending section 753–
107 so that a court's ability to appoint a personal
representative is explicitly excluded from the three-
year timeframe).


¶ 9 Accordingly, we affirm the district court's ruling
denying Michael's petition to probate Father's will, but
we do so on the limited ground that the discovery rule is
not available to toll section 75–3–107, a statute of repose.
See Bailey v. Bayles, 2002 UT 58, ¶ 10, 52 P.3d 1158
(“It is well settled that an appellate court may affirm the
judgment appealed from if it is sustainable on any legal
ground or theory apparent on the record....” (citation
and internal quotation marks omitted)). And because
Michael's fraudulent concealment argument is not framed
in the context of section 75–1–106, we do not address
the court's findings on that issue or Michael's arguments
related to it on appeal.
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136 P.3d 1278
Court of Appeals of Utah.


In re the MARRIAGE OF Janice Ririe
KUNZ and Richard L. Kunz (deceased).


Janice Ririe Kunz, Petitioner and Appellant,
v.


Lynne Kunz and Lillie Spencer,
Respondents and Appellees.


No. 20050374-CA.
|


May 4, 2006.


Synopsis
Background: Former wife of deceased husband, who
had remained in polygamous relationship with husband
after their divorce, filed petition for judicial declaration
of unsolemnized marriage with husband. Legal wife of
husband, whom he allegedly married for immigration
reasons and who was in polygamous relationship with
another man, and another woman who was in polygamous
relationship with husband, filed motions for summary
judgment or to dismiss. The District Court, Third District,
Salt Lake Department, Sandra N. Peuler, J., affirmed a
domestic commissioner's grant of motions for summary
judgment. Former wife appealed.


Holdings: The Court of Appeals, McHugh, J., held that:


[1] statutory time limit for establishing validity of
unsolemnized marriage was statute of repose not tolled by
discovery rule; and


[2] as a matter of first impression, alleged sham
immigration marriage between husband and legal wife
would be voidable, not automatically void, precluding
finding that former wife had unsolemnized marriage with
husband.


Affirmed.


Attorneys and Law Firms


*1279  Grant W.P. Morrison and William P. Morrison,
Morrison & Morrison LC, Salt Lake City, for Appellant.


Ronald C. Barker, Salt Lake City, for Appellees.


Before Judges BILLINGS, DAVIS, and McHUGH.


OPINION


McHUGH, Judge:


¶ 1 Janice Ririe Kunz (Janice) 1  appeals the trial court's
order affirming the domestic commissioner's grant of
summary judgment in favor of Lillie Spencer (Lillie) and
Lynne Kunz (Lynne). Janice, Lillie, and Lynne each claim
to have been a plural wife of Richard L. Kunz (Husband),
a practicing polygamist. The issue before the domestic
commissioner and the trial court was which of these
women was Husband's legal wife. Because we agree that
Janice cannot prevail, as a matter of law, we affirm.


1 Because a number of the persons involved in this
dispute have adopted the surname Kunz, we refer to
the claimants by their first names.


*1280  BACKGROUND


¶ 2 “When reviewing a grant of summary judgment, we
are to review the facts and all reasonable inferences drawn
therefrom in the light most favorable to the nonmoving
party.” Hale v. Beckstead, 2005 UT 24,¶ 2, 116 P.3d 263
(quotations and citations omitted). We recite the facts of
this case accordingly.


¶ 3 This case presents the difficult and complicated
issues that arise when followers of the doctrine of plural
marriage attempt to circumvent Utah law. Husband and
Janice were legally married on June 18, 1953. Sometime
thereafter, Husband and Janice decided to embrace
the practice of polygamy. To facilitate this decision,
in 1961, Husband and Janice divorced and Husband
participated in a licensed marriage ceremony with Rachel
Kunz (Rachel). Despite Husband and Janice's divorce,
the couple continued to reside together, hold property
together, and act in all respects as if they were still married.


¶ 4 In May 1994, Rachel passed away, ending the
relationship between Rachel and Husband. Just as
they had prior to Rachel's death, Husband and Janice
continued to act as if they were married. Janice
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and Husband had two children together. In 1999,
approximately five years after Rachel's death, Husband
began a conjugal-type relationship with Lillie, but did not
participate in a licensed marriage ceremony with her.


¶ 5 On September 17, 1999, Husband participated in a


licensed marriage ceremony with Lynne. 2  Just prior to
her marriage to Husband, Lynne was a British citizen
with a nearly expired visa. Lynne was also engaged in
a relationship with another avowed polygamist, Andrew


Williams, as one of his plural wives. 3  Because Williams
was already legally married to another of his wives, he
could not legally marry Lynne to allow her to remain in
the United States. Accordingly, Husband married Lynne


as a favor, so that she would not be deported. 4  According
to Janice, Husband's marriage to Lynne “was done in utter


secrecy, without Janice's knowledge.” 5


2 At the time of the marriage to Lynne, Husband
continued to maintain conjugal-type relationships
with both Janice and Lillie.


3 By use of the term “plural wives” in this opinion,
we do not mean to suggest that a husband-wife
relationship may be legally recognized in Utah
between more than one woman and one man. See
Utah Const. art. I, § 29, art. III. Rather, the term
is used to identify the participants' view of the
relationship.


4 Although Lillie and Lynne contest these factual
assertions, we accept them as true for purposes of
evaluating whether summary judgment was proper.
See Hale v. Beckstead, 2005 UT 24,¶ 2, 116 P.3d 263.


5 Lillie and Lynne were friendly, and Lillie appeared
as a witness to the civil marriage between Lynne and
Husband.


¶ 6 Following Husband and Lynne's marriage, the couple
did not reside together or act in any respect as though they
were husband and wife. Rather, Lynne continued in her
relationship with Williams. Husband and Janice, on the
other hand, continued to maintain a conjugal relationship,
hold property together, and act in all respects as if they
were married. According to Janice, she and Husband
maintained their relationship as husband and wife from
their June 18, 1953 wedding date until July 9, 2003, when


Husband passed away. 6


6 At the time of his death, Husband was participating
in conjugal-type relationships with Janice and Lillie.
Rachel predeceased Husband, and Lynne was living
with Williams as one of his plural wives.


¶ 7 On April 6, 2004, Janice filed a verified petition for
judicial declaration of an unsolemnized marriage with
Husband. Both Lillie and Lynne were served with a
copy of the petition. Before Janice was able to serve
the petition on Husband's personal representative, Lillie
filed a “Motion for Summary Judgment or to Dismiss.”
Soon thereafter, Lynne, using the same counsel as Lillie,
filed her own “Motion for Summary Judgment or to
Dismiss” that asserted the same arguments contained in
Lillie's motion. As part of their motions, both Lillie and
Lynne requested an award of attorney fees and costs.
Janice then filed an affidavit pursuant to rule 56(f) of the
Utah Rules of Civil Procedure, seeking an opportunity to
engage in discovery. *1281  See Utah R. Civ. P. 56(f). In
relevant part, Janice asserted in her rule 56(f) affidavit that
discovery was necessary on two issues: (1) “the validity of
the solemnized marriage between [Husband] and [Lynne],
which marriage appears to have been done largely in secret
in an effort to skirt immigration laws and allow Lynne to
remain in the United States on an expired visa”; and (2)
“whether [Lynne] was already married to another party,
Andrew Williams, at the time she purportedly entered
into her solemnized marriage with [Husband].” Janice first
learned of the civil marriage between Husband and Lynne
after Husband's death when Lillie's and Lynne's motions
were filed.


¶ 8 A domestic commissioner heard oral argument from
the parties and then issued a recommendation (the first
recommendation) (1) treating Lillie's and Lynne's motions
as motions for summary judgment, rather than as motions
to dismiss; (2) concluding that Husband's marriage to
Lynne was valid and, therefore, that it foreclosed any
possibility that Janice could establish an unsolemnized
marriage with Husband; (3) determining, in response to
Janice's rule 56(f) affidavit, that further discovery was
unnecessary; and (4) granting Lillie's and Lynne's motions
for summary judgment. The first recommendation did not
award attorney fees or costs to any party.


¶ 9 Janice subsequently filed an objection to the first
recommendation with the trial court. Lillie and Lynne
filed a response to Janice's objection, in which they
requested an award of attorney fees pursuant to Utah
Code section 30-3-3, Utah Code section 78-27-56, and rule
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11 of the Utah Rules of Civil Procedure. See Utah Code
Ann. §§ 30-3-3 (Supp.2005), 78-27-56 (2002); Utah R. Civ.
P. 11. Although Lillie and Lynne later filed an affidavit
in support of this request for attorney fees, they never
actually filed an objection to the first recommendation. In
response, Janice filed a motion to strike Lillie and Lynne's
attorney fee affidavit.


¶ 10 On November 16, 2004, the trial court issued an order
affirming the first recommendation. The trial court agreed
with the domestic commissioner's determination that, in
response to Janice's rule 56(f) affidavit, further discovery
was unnecessary. The trial court also stated:


[E]ven if [Husband] and [Janice]
had [an unsolemnized] marriage,
their alleged “union” was never
legally defined as such prior
to [Husband's] 1999 marriage to
[Lynne].... Additionally, after 1999,
[Husband] did not have the ability
to consent to [an unsolemnized]
marriage with [Janice] because he
was legally married to [Lynne].


Accordingly, the trial court upheld the domestic
commissioner's grant of summary judgment in favor
of Lillie and Lynne. In essence, both the domestic
commissioner and the trial court ruled that further
discovery was unnecessary because under any set of facts
alleged by Janice, Lillie and Lynne would be entitled
to judgment as a matter of law, see Utah R. Civ.
P. 56(c), because the marriage license and certificate
evidencing Husband's marriage to Lynne precluded any
unsolemnized marriage claim by Janice.


¶ 11 After the trial court issued its order, a hearing was
held before the domestic commissioner on the request for
attorney fees. The domestic commissioner then issued a
recommendation (the second recommendation) denying
Lillie and Lynne's petition for attorney fees. The second
recommendation stated that “[t]here [was] technically no
motion for attorney fees before the [c]ourt. Attorney
fees were not granted at the previous hearing. The
proper vehicle would have been to object[ ] to the [first]
recommendation[ ] at that time.” Lillie and Lynne filed
an objection to the second recommendation with the trial
court. On March 24, 2005, the trial court issued an order
affirming the second recommendation. The trial court
stated that Lillie and Lynne's “request ha[d] not been


presented to the [c]ourt in the form of a technical motion
for attorney fees. Instead the request was presented by
way of an affidavit in support of attorney fees, and
as part of [Lillie's and Lynne's] initial motion[s] for
summary judgment.” The trial court also noted that the
first recommendation, which fully adjudicated Lillie's and
Lynne's motions for summary judgment, did not award
attorney fees to any party. The trial court concluded that
if Lillie and Lynne disagreed *1282  with any part of
the first recommendation, including the failure to award
attorney fees to any party, they were required to file
their own objection to the first recommendation with
the trial court. Because Lillie and Lynne did not file
such an objection to the first recommendation, the trial
court concluded that they were “time-barred from doing
so.” Accordingly, the trial court upheld the domestic
commissioner's denial of Lillie and Lynne's request for
attorney fees.


[1]  ¶ 12 Janice filed a notice of appeal on April 20,
2005, challenging the trial court's order affirming the first
recommendation, which granted summary judgment in


favor of Lillie and Lynne. 7


7 At this point, we address Lillie and Lynne's motion
for summary disposition, which we deferred until
plenary consideration of this appeal. In that motion,
Lillie and Lynne requested that we dismiss Janice's
appeal for lack of jurisdiction. They argue that
because Janice was appealing the substance of the
trial court's November 16, 2004 order affirming the
first recommendation, Janice's April 20, 2005 notice
of appeal, which was filed more than thirty days after
that order, was untimely. See Utah R.App. P. 4(a)
(providing that a notice of appeal “shall be filed with
the clerk of the trial court within [thirty] days after
the date of entry of the judgment or order appealed
from”). In response, Janice asserts that the November
16, 2004 order was not final and, instead, the only
final order for purposes of appeal was the trial
court's March 24, 2005 order affirming the second
recommendation. Accordingly, Janice maintains that
her notice of appeal was timely because it was filed
within thirty days of the date of that order.


We agree with Janice. See Loffredo v. Holt, 2001
UT 97,¶ 12, 37 P.3d 1070 (holding that an order
is final only if it “end[s] the controversy between
the litigants” and “dispose[s] of the claims of all
parties,” and that “[a] judgment is not final if
the trial court has failed to determine whether
attorney fees should be awarded”). Because the
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trial court's March 24, 2005 order determined
that “[n]o attorney fees shall be awarded to [any]
party,” that order constituted the final order that
commenced the thirty-day period contained in rule
4(a). See Utah R.App. P. 4(a). Therefore, we
conclude that Janice's notice of appeal was timely
and deny Lillie and Lynne's request to dismiss
Janice's appeal.


ISSUE AND STANDARD OF REVIEW


¶ 13 Janice argues that the trial court erred by affirming
the domestic commissioner's grant of summary judgment
in favor of Lillie and Lynne. Summary judgment is
appropriate only when there is no genuine issue as to
any material fact and the moving party is entitled to
judgment as a matter of law. See Utah R. Civ. P. 56(c);
Wayment v. Clear Channel Broad., 2005 UT 25,¶ 15, 116
P.3d 271. “We review a summary judgment determination
for correctness, granting no deference to the [trial] court's
legal conclusions. We determine only whether the [trial]
court erred in applying the governing law and whether
the [trial] court correctly held that there were no disputed
issues of material fact.” Wayment, 2005 UT 25 at ¶ 15, 116
P.3d 271 (quotations and citations omitted).


ANALYSIS


¶ 14 Both the domestic commissioner and the trial court
ruled that further discovery was unnecessary because
under any set of facts alleged by Janice, Lillie and
Lynne would be entitled to judgment as a matter of
law, see Utah R. Civ. P. 56(c), because the marriage
license and certificate evidencing Husband's marriage to
Lynne precluded any statutory marriage claim by Janice
under Utah Code section 30-1-4.5, see Utah Code Ann. §


30-1-4.5 (Supp.2005). 8


8 In its entirety, Utah Code section 30-1-4.5 provides:
(1) A marriage which is not solemnized according
to this chapter shall be legal and valid if a court
or administrative order establishes that it arises
out of a contract between a man and a woman
who:
(a) are of legal age and capable of giving consent;
(b) are legally capable of entering a solemnized
marriage under the provisions of this chapter;
(c) have cohabited;


(d) mutually assume marital rights, duties, and
obligations; and
(e) who hold themselves out as and have acquired
a uniform and general reputation as husband and
wife.
(2) The determination or establishment of a
marriage under this section must occur during
the relationship described in Subsection (1),
or within one year following the termination
of that relationship. Evidence of a marriage
recognizable under this section may be
manifested in any form, and may be proved
under the same general rules of evidence as facts
in other cases.


Utah Code Ann. § 30-1-4.5 (Supp.2005).


*1283  ¶ 15 Janice argues that if she is able to establish,
through her petition and discovery, the existence of a valid
unsolemnized marriage with Husband commencing on the
date of Rachel's death, then Husband's marriage to Lynne
would be void. See id. § 30-1-2(1) (Supp.2005) (providing
that a marriage is “prohibited and declared void ... when
there is a husband or wife living, from whom the person
marrying has not been divorced”).


¶ 16 In their response to this argument, Lillie and Lynne
do not contend that Janice did not have an unsolemnized
marriage with Husband. Instead, they assert that even
if Janice did have such a relationship with Husband,
she was required by section 30-1-4.5(2) to bring her
petition to establish it within one year of its termination,
which Lillie and Lynne assert occurred on the date of
Husband's licensed marriage ceremony with Lynne. See
id. § 30-1-4.5(2) ( “The determination or establishment
of a marriage under this section must occur during
the relationship ..., or within one year following the
termination of that relationship.”). Because Janice did not
bring her petition within one year of Husband's marriage
to Lynne, Lillie and Lynne argue that it is time-barred
by section 30-1-4.5(2). Lillie and Lynne further argue that
section 30-1-4.5(2) is a statute of repose, rather than a
statute of limitations, and therefore, it cannot be tolled by
the discovery rule. See Perry v. Pioneer Wholesale Supply
Co., 681 P.2d 214, 219 (Utah 1984) (“A statute of repose
generally ‘set[s] a designated event for the statutory period
to start running and then provide[s] that at the expiration
of the period any cause of action is barred regardless of
usual reasons for “tolling” the statute.’ ” (alterations in
original) (quoting Restatement (Second) of Torts § 899
cmt. g (1979))).
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¶ 17 Janice replies that the termination of her
unsolemnized marriage to Husband occurred on the date
of his death, rather than on the date Husband married
Lynne. Because Janice's petition was filed within one year
of the date of Husband's death, she asserts that her petition
was timely filed under section 30-1-4.5(2).


¶ 18 Janice also argues that Husband's marriage to Lynne
was a sham and was entered into for the sole purpose of
allowing Lynne, a British citizen, to remain in the United


States. 9  Therefore, she contends that the trial court erred
by declaring that marriage valid.


9 Because summary judgment was granted in favor of
Lillie and Lynne, we are required “to review the facts
and all reasonable inferences drawn therefrom in the
light most favorable to the nonmoving party,” Janice.
Hale v. Beckstead, 2005 UT 24,¶ 2, 116 P.3d 263
(quotations and citations omitted).


¶ 19 For these reasons, Janice argues that the grant of
summary judgment in favor of Lillie and Lynne was
improper. We address each of Janice's arguments in turn.


I. Statute of Limitations or Statute of Repose


[2]  ¶ 20 As an initial matter, we must determine whether
Lillie and Lynne are correct in their assertion that the one-
year limitation period contained in section 30-1-4.5(2) is a
statute of repose rather than a statute of limitations. The
difference between the two was summarized in Raithaus v.
Saab-Scandia of America, Inc., 784 P.2d 1158 (Utah 1989),
as follows:


A statute of limitations requires a
lawsuit to be filed within a specified
period of time after a legal right has
been violated.... On the other hand,
statutes of repose are designed to
bar actions after a specified period
of time has run from the occurrence
of some event other than the injury
which gave rise to the claim. Since a
statute of repose begins to run from
a date unrelated to the injury ...,
it is not designed, as are statutes
of limitations, to necessarily allow a
“reasonable” time in which to file a
lawsuit.


Id. at 1160 (citations omitted).


¶ 21 In relevant part, section 30-1-4.5(2) provides: “The
determination or establishment of a marriage under this
section must occur during the relationship ..., or within
one year following the termination of that relationship.”
Utah Code Ann. § 30-1-4.5(2). The time limit of section
30-1-4.5 runs from the occurrence of a specific *1284
event-the termination of the relationship, see id.-and
is not related to any injury or legal right. Therefore,
we agree with Lillie and Lynne that the one-year time
limit of section 30-1-4.5(2) acts as a statute of repose.
Consequently, we hold that the discovery rule cannot
operate to toll the one-year limit of section 30-1-4.5(2). See
Perry v. Pioneer Wholesale Supply Co., 681 P.2d 214, 219
(Utah 1984).


¶ 22 Although section 30-1-4.5(2) is a statute of repose,
we must still determine when the “termination of [the]
relationship,” Utah Code Ann. § 30-1-4.5(2), between
Husband and Janice occurred and the one-year time
period commenced. Lillie and Lynne argue that Janice's
relationship with Husband terminated on the date that
Husband married Lynne and, as a result, Janice was
required to bring her petition to establish a valid
unsolemnized marriage to Husband within one year of
that date. Because Janice did not do so, Lillie and
Lynne argue that her petition is time-barred by section
30-1-4.5(2). Furthermore, because the one-year limitation
is a statute of repose, the intentional concealment of
Husband's marriage to Lynne from Janice cannot preserve
Janice's claim under section 30-1-4.5. See Perry, 681 P.2d
at 219.


¶ 23 In contrast, Janice argues that if she is able to
establish the existence of a valid unsolemnized marriage
to Husband that predates the licensed ceremony with
Lynne, then Husband's marriage to Lynne would be
void. See Utah Code Ann. § 30-1-2(1). Therefore, Janice
contends that the termination of her relationship with
Husband did not occur until Husband's death. Because
Janice brought her petition within one year of the date
of Husband's death, she asserts that it was timely under
section 30-1-4.5(2).


II. Existence of a Valid Unsolemnized Marriage
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[3]  ¶ 24 Janice contends that if she is able to establish,
through her petition and discovery, the existence of a
valid unsolemnized marriage with Husband commencing
on the date of Rachel's death, then Husband's marriage to
Lynne would be void. See Utah Code Ann. § 30-1-2(1). We
conclude that Janice's position is inconsistent with recent
Utah Supreme Court precedent.


¶ 25 In State v. Green, 2004 UT 76, 99 P.3d 820, the
Utah Supreme Court considered the establishment of an
unsolemnized marriage under a somewhat similar factual
scenario. In Green, the defendant, Thomas Arthur Green,
was an avowed polygamist. See id. at ¶ 2. During the
period beginning with his first marriage in 1970 and
ending with his final divorce in 1995, Green married
multiple women. See id. at ¶ 3 n. 4. However, Green
“avoided being in more than one licensed marriage at a
time by terminating each licensed marriage by divorce
prior to obtaining a license for a new marriage. Green then
continued his relationships with each of the women he
divorced as if no divorce had occurred.” Id. at ¶ 3 (footnote
omitted).


¶ 26 As a result of Green's conduct, the State of Utah
(State) filed an information charging him with, among
other things, several counts of bigamy. See id. at ¶ 7.
Prior to the preliminary hearing, the State filed a motion
requesting that the trial court recognize, based on section
30-1-4.5, the existence of a valid unsolemnized marriage
between Green and one of his plural wives, Linda Kunz.
See id. Like Husband and Janice in this case, Green and
Linda Kunz had been legally married at one point, but
had since divorced. See id. at ¶ 3 n. 4. In response to the
State's motion, the trial court issued a ruling declaring that
Green and Linda Kunz were legally married pursuant to
section 30-1-4.5. See id. at ¶ 8. More specifically, the trial
court ruled that as of the date of Green's final divorce in


1995, 10  he and Linda Kunz “were single, were capable
of giving consent to be married, and otherwise satisfied
the requirements of section 30-1-4.5 for *1285  creating
a valid unsolemnized marriage.” Id. Accordingly, the trial
court found that a valid marriage existed between Green
and Linda Kunz as of November 2, 1995, the date of
Green's final divorce. See id.


10 In State v. Green, 2004 UT 76, 99 P.3d 820, Green
married Linda Kunz, divorced her, then subsequently
married multiple women. See id. at ¶ 3 & n. 4. In each
case, Green divorced the wife with whom he had a


licensed marriage before he participated in a licensed
marriage ceremony with the next wife. See id. Green
divorced his last licensed wife on November 2, 1995,
and had not participated in another licensed marriage
ceremony as of the time the State filed its motion to
have the trial court recognize the existence of Green's
unsolemnized marriage with Linda Kunz. See id. at
¶¶ 3,7-8 & n. 4.


¶ 27 After obtaining this ruling from the trial court, the
State amended the information filed against Green to
alter the charging dates for the bigamy counts so that
the beginning month coincided with the commencement
of Green's unsolemnized marriage to Linda Kunz. See
id. at ¶ 9. Green was tried by a jury and convicted of
several counts of bigamy based on the fact that he was
cohabitating with other women during his marriage to
Linda Kunz. See id. at ¶¶ 9-10.


¶ 28 Green appealed to the Utah Supreme Court,
objecting to, among other things, the State's use of section
30-1-4.5 to establish his marriage with Linda Kunz as
a predicate to his bigamy convictions. See id. at ¶ 54.
Green argued that (1) he did not have notice “that he
could be found legally married under section 30-1-4.5 and
subsequently prosecuted for bigamy”; and (2) the State's
“reliance on section 30-1-4.5 improperly intermingled a
civil proceeding with a criminal proceeding.” Id. The Utah
Supreme Court rejected both of Green's arguments. See id.
at ¶¶ 56-59. With respect to his second argument, the Green
court stated that “[n]othing in the plain language of the
statute or prior cases involving the statute indicates that it
would be improper to rely on the statute in any proceeding
in which the existence or validity of a marital association is
a material issue.” Id. at ¶ 57. The Utah Supreme Court also
noted that “under section 30-1-4.5 ..., a court can find that
a valid marriage was previously entered into and lawful as
of that time: ‘An order entered today may establish that
a marriage was contracted and in existence sometime in
the past.’ ” Id. at ¶ 8 n. 6 (quoting Whyte v. Blair, 885
P.2d 791, 793 (Utah 1994)). Thus, the Green court held
that the trial court had properly granted the State's motion
to establish an unsolemnized marriage between Green and
Linda Knuz as of November 2, 1995, the date that he was
single and capable of giving consent to marry. See id. at
¶¶ 8,56-59.


¶ 29 In this case, Rachel passed away in 1994, terminating
her marital relationship with Husband. Thus, after
Rachel's death, Husband and Janice were single and
capable of giving consent to be married. See id. at ¶ 8.
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Indeed, Janice and Husband had a relationship with all
the indicia of marriage for five years before Husband
began simultaneously maintaining a conjugal relationship
with Lillie. Subsequently, Husband participated in a civil
marriage ceremony with Lynne, but did not conduct
himself as if he were married to her. Nevertheless, the
domestic commissioner and the trial court concluded that
the existence of the marriage license trumped all other
claims and that Janice could not prevail on any of the
facts alleged. Pursuant to the Utah Supreme Court's
decision in Green and section 30-1-4.5, we agree that
after a valid, licensed marriage, Husband would not be
legally capable of entering an unsolemnized marriage
under section 30-1-4.5. See Utah Code Ann. § 30-1-4.5(1)
(b) (providing that an unsolemnized marriage must be
“between a man and a woman who ... are legally capable
of entering a solemnized marriage under the provisions
of this chapter”); Green, 2004 UT 76 at ¶ 8, 99 P.3d 820.
Janice asserts, however, that Husband's licensed marriage
to Lynne was not valid.


III. Validity of Immigration-
Motivated Marriage Under Utah Law


¶ 30 Janice argues that she should have been given an
opportunity to prove that the marriage to Lynne was
void and, therefore, did not make Husband incapable of
entering a solemnized marriage or trigger the running of
the statute of repose under section 30-1-4.5. Specifically,
Janice contends that Husband's marriage to Lynne was a
sham, entered into for the sole purpose of allowing Lynne,
a British citizen, to remain in the United States. Janice
further alleges that Lynne was engaged in a conjugal-type
relationship as a plural wife of Williams both before and
after her marriage to Husband and had no intention of
entering into a marriage-type *1286  relationship with


Husband. 11


11 There is no dispute that Williams was legally married
to another woman at the time of Lynne's licensed
marriage to Husband. Thus, for the same reasons that
Janice cannot establish an unsolemnized marriage to
Husband if his licensed marriage to Lynne is valid,
Lynne cannot be deemed married to Williams under
section 30-1-4.5 so long as he already has a legal wife.


¶ 31 This presents the first opportunity for a Utah
appellate court to address the issue of the validity of
an immigration-motivated marriage under Utah law. The


few cases from other jurisdictions that have addressed this
issue are not in harmony, taking two basic approaches on
the issue. One view treats such marriages as void, while the
other treats them as voidable.


¶ 32 The Seventh Circuit has held that sham immigration
marriages are void. See United States v. Lutwak, 195 F.2d
748, 753-54 (7th Cir.1952), aff'd, 344 U.S. 604, 73 S.Ct.
481, 97 L.Ed. 593 (1953). In Lutwak, several United States
citizens entered into sham marriages with foreign citizens
in Paris, France, for purposes of allowing the foreign
citizens to come to the United States. See id. at 751-52.
As a result, the United States citizens were charged with
violating federal immigration laws. See id. at 751. On
appeal from the convictions, the Lutwak court addressed
the issue of whether the marriages were, in fact, valid. See
id. at 753-54. The Lutwak court stated:


A sham marriage, void under the
law of this country as against public
policy, can have no validity.... [A]
marriage in jest is not a marriage
at all.... [I]f the spouses agree to
a marriage only for the sake of
representing it as such to the outside
world and with the understanding
that they will put an end to it as
soon as it has served its purpose
to deceive, they have never really
agreed to be married at all....
Furthermore a marriage void ab initio
is void for all purposes and has no
standing in court.


Id. (emphasis added) (quotations and citations omitted).
The court also stated that “[u]nder Illinois law, and quite
generally in this country, a sham marriage, one in jest, or
one intended to be only a pretense is void.” Id. at 761.


¶ 33 In contrast, the Fifth Circuit has held that sham
immigration marriages are voidable. See Ponce-Gonzalez
v. Immigration & Naturalization Serv., 775 F.2d 1342,
1347 n. 7 (5th Cir.1985). In Ponce-Gonzalez, the defendant
appealed from an order of deportation. See id. at 1343.
The defendant, a citizen of Mexico, had initially entered
into the United States as an immediate relative based
on his 1970 marriage to Amelia Flores. See id. Despite
that marriage to Flores, the defendant married Bertha De
Anda, a permanent resident alien of the United States, in
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1972. See id. Their first child was born in San Antonio,
Texas, on January 15, 1974. See id.


¶ 34 In 1974, the Immigration and Naturalization Service
(INS) brought an order to show cause why the defendant
should not be deported. See id. Specifically, INS alleged
that the defendant's marriage to Flores was a sham, that
the defendant had never resided with her, never intended
to reside with her, never consummated the marriage with
her, and entered into the marriage for the sole purpose of
obtaining immediate relative status. See id. at 1343 n. 2.
The defendant admitted the allegations and was deported
to Mexico on July 31, 1974. See id. at 1343-44.


¶ 35 In September 1975, the defendant's marriage to
Flores was annulled, and he then remarried De Anda on
December 28, 1976, in Mexico. See id. at 1344. Two more
children were born to the defendant and De Anda in this
country. See id. In July 1979, the defendant reentered
the United States as a nonimmigrant for pleasure, but
overstayed his visa. See id. At his second deportation
hearing, the defendant attempted to collaterally attack the
1974 deportation order, claiming that his 1972 marriage
to De Anda and his status as the father of De Anda's
child, who was born in the United States, should have


prevented the 1974 deportation. 12  See *1287  id. 1344
& n. 4. The Fifth Circuit disagreed, stating that although
a sham immigration marriage was void for purposes of
federal immigration law, that “[did] not mean that it was
void for state law purposes.” Id. at 1347 n. 7 (emphasis
omitted); see also Skelly v. Immigration & Naturalization
Serv., 630 F.2d 1375, 1382 (10th Cir.1980) (holding that
status of marriage under state law irrelevant to question of
validity for federal immigration purposes); United States
v. Diogo, 320 F.2d 898, 903 (2d Cir.1963) (same). The
Ponce-Gonzalez court stated that “[u]nder Texas law, such
a marriage would apparently be only voidable, and would
remain valid until annulled.” 775 F.2d at 1347 n. 7 (citing
to relevant Texas statutory provisions). But see Diogo, 320
F.2d at 907-08 (“[T]he New York courts have repeatedly
held allegedly ‘sham’ or ‘limited purpose’ marriages to be
neither void nor voidable, and thus to be dissolvable only
by a decree of divorce.”). Because the marriage to Flores
had not been annulled at the time he married De Anda, the
defendant could not rely on his marriage to De Anda to
challenge his 1974 deportation. See Ponce-Gonzalez, 775
F.2d at 1347 n. 7.


12 The court in Ponce-Gonzalez v. Immigration &
Naturalization Serv., 775 F.2d 1342 (5th Cir.1985),
noted that the relevant section and version of
the Immigration and Nationality Act provided for
“forgiveness” of a fraudulent entry into the United
States if the alien was “otherwise admissible at the
time of the entry.” Id. at 1344 & n. 4 (quotations,
citation, and emphasis omitted).


[4]  ¶ 36 The approach taken by the Fifth Circuit appears
to be most consistent with the Utah Code provision
setting forth the specific types of marriages that “are
prohibited and declared void” in Utah. Utah Code Ann.
§ 30-1-2. Although section 30-1-2 lists the specific types
of marriages that are considered void in Utah, a sham
immigration marriage is not expressly included as one


of them. See id. 13  Because the legislature enumerated
specific types of marriages that are void under Utah
law and failed to include a sham immigration marriage
among them, we construe that omission as intentional.
See Tustian v. Schriever, 2001 UT 84,¶ 29, 34 P.3d 755
(noting parenthetically the “canon of construction under
which the enumeration of specific items in a statute
indicates the legislature's intent to exclude other items”);
see also 2A Norman J. Singer, Statutes and Statutory
Construction § 47:23 (6th ed., 2000 rev.) (stating that
in statutory construction, “where a form of conduct,
the manner of its performance and operation, and the
persons and things to which it refers are designated, there
is an inference that all omissions should be understood
as exclusions” (footnotes omitted)); accord In re Air
Crash at Belle Harbor, N.Y., Nos. 1448(RWS), 02 Civ.
3161(RWS), 02 Civ. 4755(RWS), 03 Civ. 8322(RWS),
2005 WL 1162448, at *8, 2005 U.S. Dist. LEXIS 8415, at
*28 (S.D.N.Y. May 2, 2005) (stating that the failure of the
legislature to include immigration-motivated marriages
among the enumerated grounds for disqualifying a spouse
from recovering wrongful death damages meant spouse
could recover, even if the marriage was solely for purpose
of obtaining permanent resident status for husband).


13 In its entirety, Utah Code section 30-1-2 provides:
The following marriages are prohibited and
declared void:
(1) when there is a husband or wife living,
from whom the person marrying has not been
divorced;
(2) when the male or female is under 18 years
of age unless consent is obtained as provided in
Section 30-1-9;
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(3) when the male or female is under 14 years of
age or, beginning May 3, 1999, when the male
or female is under 16 years of age at the time
the parties attempt to enter into the marriage;
however, exceptions may be made for a person 15
years of age, under conditions set in accordance
with Section 30-1-9;
(4) between a divorced person and any person
other than the one from whom the divorce
was secured until the divorce decree becomes
absolute, and, if an appeal is taken, until after the
affirmance of the decree; and
(5) between persons of the same sex.


Utah Code Ann. § 30-1-2 (Supp.2005).


[5]  ¶ 37 Because the Utah Legislature did not include
immigration-motivated marriages among those deemed
void, we hold that such marriages are merely voidable
under Utah law-i.e., valid until nullified. See Estate of
Steffke, 538 F.2d 730, 736 (7th Cir.1976) (“ ‘A marriage
which is merely voidable, however, is valid for all purposes
until avoided or annulled in a proper proceeding during
the lifetime of the parties.’ ” (quoting 35 Am.Jur. Marriage
§ 57 (1941)) (other quotations and citation omitted));
United States v. Sacco, 428 F.2d 264, 269 (9th Cir.1970)
(“The general rule is that a voidable marriage is considered
valid until it is annulled, and cannot be collaterally
attacked....”). In this case, Janice did not *1288  challenge
the validity of Husband's marriage to Lynne during his
lifetime. Therefore, Janice cannot attack it now. See Estate
of Steffke, 538 F.2d at 736 (“ ‘On the death of either
spouse, [a voidable] marriage cannot be impeached, and is
made good ab initio.’ ” (quoting 35 Am.Jur. Marriage § 57
(1941)) (other quotations and citation omitted)).


¶ 38 Because the marriage between Husband and Lynne
is valid, Janice cannot prevail under section 30-1-4.5, as
a matter of law, both because the statute of repose has
run and because Husband was not capable of entering
into a solemnized marriage with Janice after his licensed


marriage to Lynne. 14


14 We do not condone the marital machinations
practiced here by any of the parties. Further, we
acknowledge that Janice may have been a true wife
to Husband, while Lynne's marriage may be an
immigration-motivated sham. Nevertheless, if the
marriage to Lynne was merely voidable, it was valid at
the time of Husband's death and Janice cannot meet


the requirements of section 30-1-4.5, as a matter of
law.


IV. Attorney Fees


[6]  ¶ 39 All parties involved in this case request attorney
fees incurred on appeal pursuant to rule 33 of the Utah
Rules of Appellate Procedure. See Utah R.App. P. 33.
Janice asserts that she is entitled to an award of attorney
fees because of frivolous motions filed by Lillie and Lynne
with this court. We do not agree that those motions were
frivolous. In response, Lillie and Lynne maintain that they
are entitled to attorney fees on appeal because Janice's
appeal is frivolous. We conclude that her appeal is not
frivolous, but instead raised an issue of first impression
regarding immigration-motivated marriage. Accordingly,
we deny both requests for attorney fees on appeal.


CONCLUSION


¶ 40 The one-year limitation in section 30-1-4.5(2), see
Utah Code Ann. § 30-1-4.5(2), is a statute of repose that
was triggered upon the termination of Janice's relationship
with Husband. Because Husband's licensed marriage
to Lynne was voidable, not void at its inception, it
terminated the relationship between Husband and Janice
and began the running of the statute of repose. As
a result, Janice's petition to establish an unsolemnized
marriage with Husband was not timely filed and is time-
barred under section 30-1-4.5(2). See id. Furthermore,
upon Husband's marriage to Lynne, he was no longer
legally capable of entering into a solemnized marriage
with someone other than Lynne and, accordingly, could
not satisfy one of the requirements of the unsolemnized
marriage statute. See Utah Code Ann. § 30-1-4.5(1)(b).
Therefore, we hold that Janice cannot prevail, as a matter
of law, and we affirm the grant of summary judgment in
favor of Lillie and Lynne.


¶ 41 WE CONCUR: JUDITH M. BILLINGS and
JAMES Z. DAVIS, Judges.


All Citations


136 P.3d 1278, 551 Utah Adv. Rep. 11, 2006 UT App 151



http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTSTS30-1-2&originatingDoc=I5c942890db6e11dab3be92e40de4b42f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1976123978&pubNum=350&originatingDoc=I5c942890db6e11dab3be92e40de4b42f&refType=RP&fi=co_pp_sp_350_736&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_350_736

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1976123978&pubNum=350&originatingDoc=I5c942890db6e11dab3be92e40de4b42f&refType=RP&fi=co_pp_sp_350_736&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_350_736

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0281667876&pubNum=0113619&originatingDoc=I5c942890db6e11dab3be92e40de4b42f&refType=TS&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0281667876&pubNum=0113619&originatingDoc=I5c942890db6e11dab3be92e40de4b42f&refType=TS&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1970118913&pubNum=350&originatingDoc=I5c942890db6e11dab3be92e40de4b42f&refType=RP&fi=co_pp_sp_350_269&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_350_269

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1976123978&pubNum=350&originatingDoc=I5c942890db6e11dab3be92e40de4b42f&refType=RP&fi=co_pp_sp_350_736&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_350_736

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1976123978&pubNum=350&originatingDoc=I5c942890db6e11dab3be92e40de4b42f&refType=RP&fi=co_pp_sp_350_736&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_350_736

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0281667876&pubNum=0113619&originatingDoc=I5c942890db6e11dab3be92e40de4b42f&refType=TS&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0281667876&pubNum=0113619&originatingDoc=I5c942890db6e11dab3be92e40de4b42f&refType=TS&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTSTS30-1-4.5&originatingDoc=I5c942890db6e11dab3be92e40de4b42f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTSTS30-1-4.5&originatingDoc=I5c942890db6e11dab3be92e40de4b42f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1005631&cite=UTRRAPR33&originatingDoc=I5c942890db6e11dab3be92e40de4b42f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1005631&cite=UTRRAPR33&originatingDoc=I5c942890db6e11dab3be92e40de4b42f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1005631&cite=UTRRAPR33&originatingDoc=I5c942890db6e11dab3be92e40de4b42f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTSTS30-1-4.5&originatingDoc=I5c942890db6e11dab3be92e40de4b42f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTSTS30-1-4.5&originatingDoc=I5c942890db6e11dab3be92e40de4b42f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTSTS30-1-4.5&originatingDoc=I5c942890db6e11dab3be92e40de4b42f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTSTS30-1-4.5&originatingDoc=I5c942890db6e11dab3be92e40de4b42f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0127126301&originatingDoc=I5c942890db6e11dab3be92e40de4b42f&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0104833901&originatingDoc=I5c942890db6e11dab3be92e40de4b42f&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)





In re Marriage of Kunz, 136 P.3d 1278 (2006)


551 Utah Adv. Rep. 11, 2006 UT App 151


 © 2017 Thomson Reuters. No claim to original U.S. Government Works. 10


End of Document © 2017 Thomson Reuters. No claim to original U.S. Government Works.








Lee v. Gaufin, 867 P.2d 572 (1993)


 © 2017 Thomson Reuters. No claim to original U.S. Government Works. 1


867 P.2d 572
Supreme Court of Utah.


Suzanne LEE and Nathan Lee Garza, through his
guardian, Suzanne Lee, Plaintiffs and Appellants,


v.
Dr. Lynn GAUFIN, Defendant and Appellee.


Gary GRIFFITHS, guardian ad litem for
Kevin G. Meehan and Patrick B. Meehan, and
Marian J. Meehan, Plaintiffs and Appellants,


v.
Dr. J. Dallas VAN WAGONER,


Defendant and Appellee.


Nos. 20995, 21063 and 900595.
|


Nov. 30, 1993.


In first case mother filed medical malpractice action
against doctor on behalf of her minor son. The Fourth
District Court, Utah County, Cullen Y. Christensen, J.,
granted doctor's motion for judgment on the pleadings on
ground that two-year statute of limitations barred both
mother's claim and minor son's claim. Mother appealed.
In second case, guardian ad litem for minor twins filed
medical malpractice complaint, alleging that doctor was
negligent in delivering twins and that his negligence
caused them permanent brain damage. The Third District
Court, Salt Lake County, Pat B. Brian, J., granted
motion to dismiss, ruling that personal injury claims were
terminated by four-year statute of repose. Guardian ad
litem appealed. After consolidating cases sua sponte, the
Supreme Court, Stewart, J., held that: (1) in determining
whether provision of the Utah Health Care Malpractice
Act subjecting claims of minors to two-year and four-
year limitations periods violated uniform operation of the
laws provision of Utah Constitution, appropriate level
of scrutiny was not rational basis test, but heightened
standard was applicable to statutory classification that
discriminates against right to remedy for personal injury
protected by open courts provision of Utah Constitution,
and (2) provision of the Malpractice Act violates the
uniform operation of the laws provision because it does
not actually and substantially further policy of curbing
and reducing malpractice premiums.


Reversed and remanded.


Zimmerman, J., concurred in result with opinion in which
Hall, C.J., concurred.
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*573  Robert J. DeBry, Edward T. Wells, G. Steven
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Roger P. Christensen, Richard L. Evans, Salt Lake City,
for Griffiths and Meehan.


Elliott J. Williams, Kurt M. Frankenburg, Salt Lake City,
for Van Wagoner.


Opinion


STEWART, Justice:


These cases have been consolidated sua sponte because
they raise similar issues as to the constitutionality of the
statute of limitations and repose provisions in the Utah
Health Care Malpractice Act (Malpractice Act or Act). In
each case, the trial court held that those provisions barred
the complaints. We reverse and remand for trials on the
merits in both cases.


1. The Garza Case, Nos. 20995 and 21063
Suzanne Lee, the mother of Nathan Lee Garza, a minor,
filed this medical malpractice action against Dr. Lynn
Gaufin on behalf of her son for personal injuries and on
her own behalf for medical expenses she incurred for her
son.


Nathan Lee Garza was born August 16, 1979. In his
first year, he began to experience shaking spells, and his
mother took him to a pediatrician who recommended
that he see defendant Dr. Lynn Gaufin, a neurologist.
Dr. Gaufin examined Nathan on August 13, August 29,
and October 24, 1980, and diagnosed his condition as
encephalomyelitis. Approximately nine months after the
first visit to Dr. Gaufin, Ms. Lee took Nathan to another
doctor, who diagnosed his condition as hydrocephalus.


Ms. Lee initiated the procedure for bringing a medical
malpractice suit against Dr. Gaufin by filing a notice of
claim on May 6, 1983, but then instructed her attorney
to  *574  discontinue the litigation. She later changed her



http://www.westlaw.com/Search/Results.html?query=advanced%3a+OAID(5023308900)&saveJuris=False&contentType=BUSINESS-INVESTIGATOR&startIndex=1&contextData=(sc.Default)&categoryPageUrl=Home%2fCompanyInvestigator&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem

http://www.westlaw.com/Search/Results.html?query=advanced%3a+OAID(5015101574)&saveJuris=False&contentType=BUSINESS-INVESTIGATOR&startIndex=1&contextData=(sc.Default)&categoryPageUrl=Home%2fCompanyInvestigator&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0106604801&originatingDoc=Ib1d8bebbf59e11d98ac8f235252e36df&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0116709701&originatingDoc=Ib1d8bebbf59e11d98ac8f235252e36df&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0138105601&originatingDoc=Ib1d8bebbf59e11d98ac8f235252e36df&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0147094401&originatingDoc=Ib1d8bebbf59e11d98ac8f235252e36df&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0411074901&originatingDoc=Ib1d8bebbf59e11d98ac8f235252e36df&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0148342001&originatingDoc=Ib1d8bebbf59e11d98ac8f235252e36df&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0148342001&originatingDoc=Ib1d8bebbf59e11d98ac8f235252e36df&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0155943201&originatingDoc=Ib1d8bebbf59e11d98ac8f235252e36df&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0169735001&originatingDoc=Ib1d8bebbf59e11d98ac8f235252e36df&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0169750401&originatingDoc=Ib1d8bebbf59e11d98ac8f235252e36df&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0186798501&originatingDoc=Ib1d8bebbf59e11d98ac8f235252e36df&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0169735001&originatingDoc=Ib1d8bebbf59e11d98ac8f235252e36df&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0133984301&originatingDoc=Ib1d8bebbf59e11d98ac8f235252e36df&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0138105601&originatingDoc=Ib1d8bebbf59e11d98ac8f235252e36df&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?entityType=disease&entityId=Ibb57cd28475411db9765f9243f53508a&originationContext=document&transitionType=DocumentItem&contextData=(sc.Default)&vr=3.0&rs=cblt1.0

http://www.westlaw.com/Link/Document/FullText?entityType=disease&entityId=Ib48ac653475411db9765f9243f53508a&originationContext=document&transitionType=DocumentItem&contextData=(sc.Default)&vr=3.0&rs=cblt1.0





Lee v. Gaufin, 867 P.2d 572 (1993)


 © 2017 Thomson Reuters. No claim to original U.S. Government Works. 2


mind and filed a second notice of claim on November 9,
1984, and a complaint on March 8, 1985. The complaint
was filed more than four years after Dr. Gaufin's diagnosis
in 1980 and more than two years after the diagnosis of
hydrocephalus.


Ms. Lee alleges that hydrocephalus is treatable if promptly
diagnosed and that Nathan's symptoms temporarily
disappeared after receiving treatment for hydrocephalus.
Ms. Lee also alleges that Nathan is now mentally retarded
and permanently handicapped because of Dr. Gaufin's
failure to correctly diagnose his condition. The complaint
asked that Ms. Lee be reimbursed for Nathan's medical
expenses and that Nathan be awarded damages for his
personal injuries.


Dr. Gaufin filed a motion for a judgment on the pleadings,
and the trial court ruled that the two-year statute of
limitations in § 78–14–4(1) of the Malpractice Act barred
both Ms. Lee's claim for herself and her claim for her


son. 1  The court ruled that § 78–14–4(1) and (2) of the Act
“clearly demonstrate[s] the legislative intent to withdraw
the protection of causes of action of minors which may
have previously been afforded by reason of Section 78–
12–36(1).” On appeal, Ms. Lee challenges the trial court's
ruling only as to Nathan's claim for personal injuries, and
not as to her claim for medical expenses.


1 Utah Code Ann. § 78–14–4 of the Malpractice Act
provides:


(1) No malpractice action against a health care
provider may be brought unless it is commenced
within two years after the plaintiff or patient
discovers, or through the use of reasonable
diligence should have discovered the injury,
whichever first occurs, but not to exceed four
years after the date of the alleged act, omission,
neglect or occurrence, except that:
(a) In an action where the allegation against the
health care provider is that a foreign object has
been wrongfully left within a patient's body, the
claim shall be barred unless commenced within
one year after the plaintiff or patient discovers,
or through the use of reasonable diligence should
have discovered, the existence of the foreign
object wrongfully left in the patient's body,
whichever first occurs; and
(b) In an action where it is alleged that a patient
has been prevented from discovering misconduct
on the part of a health care provider because


that health care provider has affirmatively acted
to fraudulently conceal the alleged misconduct,
the claim shall be barred unless commenced
within one year after the plaintiff or patient
discovers, or through the use of reasonable
diligence, should have discovered the fraudulent
concealment, whichever first occurs.
(2) The provisions of this section shall apply to
all persons, regardless of minority or other legal
disability under section 78–12–36 or any other
provision of the law....


(Emphasis added.)


2. The Meehan Case, No. 900595
Gary Griffiths, as guardian ad litem for twins Kevin G.
and Patrick B. Meehan, filed a complaint on their behalf,
alleging that Dr. J. Dallas Van Wagoner was negligent
in delivering the twins and that his negligence caused


them permanent brain damage. 2  The complaint was filed
January 6, 1989, some seven and one-half years after
the births. The complaint asserted that Ms. Meehan, the
mother of the twins, did not discover their legal causes
of action until after she had consulted with attorneys in
December 1988, and that the complaint was filed within
two years of her discovery of her children's negligence
claims. See Foil v. Ballinger, 601 P.2d 144 (Utah 1979).
Pursuant to a motion to dismiss, the district court ruled
that the Meehans' personal injury claims were terminated
by the four-year statute of repose in § 78–14–4(1) of the
Malpractice Act. On appeal, Griffiths argues that the
statute of repose and the provision in § 78–14–4(2) barring
the tolling of statutes of limitations and repose as to the
claims of minors are unconstitutional.


2 After this action was commenced, Patrick Meehan
died from complications arising out of the injuries he
sustained at birth.


Section 78–14–4(1) of the Malpractice Act contains a
statute of limitations and a statute of repose. The two-
year statute of limitations runs from the time the “plaintiff
or patient” discovers or “should have discovered” the
injury. The four-year statute of repose runs from the time
the negligent act is committed and terminates all legal
remedies for malpractice not filed within four years, even
if the injury caused by the malpractice *575  could not
have been discovered by the plaintiff or patient during that
period.
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Section 78–14–4(2) of the Malpractice Act subjects the
claims of minors to the two- and four-year limitations
periods by nullifying § 78–12–36, which tolls limitations
periods for minors and incompetents. Section 78–12–36
states:


If a person entitled to bring an
action, other than for the recovery
of real property, is at the time the
cause of action accrued, either under
the age of majority or mentally
incompetent and without a legal
guardian, the time of the disability is
not a part of the time limited for the
commencement of the action.


The Garza complaint was filed more than two years
after Nathan's mother learned of Dr. Gaufin's alleged
misdiagnosis and more than four years after Dr. Gaufin's
last examination of Nathan. The Meehan complaint was
filed more than seven years after Dr. Van Wagoner's
alleged malpractice but less than two years after their
mother first learned of their legal claims for malpractice.
Thus, Nathan Garza's claim is barred by both the two- and
four-year limitations provisions, and the Meehans' claims
are barred by the four-year provision.


The plaintiffs in both cases contend that the provision
in § 78–14–4(2) that subjects the claims of minors to the
two- and four-year limitations periods is unconstitutional
because it violates the uniform operation of the laws
provision in Article I, section 24 of the Utah Constitution
and the Equal Protection Clause of the Fourteenth
Amendment to the United States Constitution. Plaintiffs
also assert that the provision violates the due process


clauses of the state and federal constitutions. 3  In
addition, Griffiths argues that the four-year limitations
period is a statute of repose that is unconstitutional under
the guaranteed remedy provision of Article I, section 11 of
the Utah Constitution and the law established in Berry v.
Beech Aircraft Corp., 717 P.2d 670 (Utah 1985).


3 In neither case have plaintiffs briefed the state
or federal due process issues or the federal equal
protection issue.


I. STATUTES OF LIMITATIONS AND REPOSE


[1]  As background for understanding the nature of the
legal and constitutional issues pertaining to the two-
and four-year limitations periods in § 78–14–4(1), we
begin with a brief discussion of the nature of statutes of
limitations and statutes of repose. Statutes of limitations
are essentially procedural in nature and establish a
prescribed time within which an action must be filed after
it accrues. They do not abolish a substantive right to sue,
but simply provide that if an action is not filed within the
specified time, the remedy is deemed to have been waived
unless the plaintiff did not know of the facts giving rise to
the cause of action. See Myers v. McDonald, 635 P.2d 84,
86 (Utah 1981). Thus, the barring of the remedy is caused
by a plaintiff's failure to take reasonable steps to assert the
cause of action within the time afforded by the statute.


The fixing of a limitations period is highly judgmental
and is determined by the Legislature's weighing a number
of general policies, such as whether particular types of
cases require speedy resolution, the nature of the evidence
typically used in litigating a particular type of case,
the consequences to putative plaintiffs, defendants, and
third persons who might be affected by the litigation,
and the interest of society at large in not leaving
disputes unresolved for long periods of time. Such policy
considerations often suggest different limitations periods
for different causes of action, even as to actions within
the same general branch of the law. Thus, the Legislature
has fixed different limitations periods for different types of
torts. For example, actions for wrongful death are subject
to a two-year limitations period, Utah Code Ann. § 78–12–
28(2); actions for slander, assault, and false imprisonment
are subject to a one-year period, Utah Code Ann. § 78–
12–29(4); and most personal injury actions for negligence
are subject to a four-year period, Utah Code Ann. § 78–
12–25; see Retherford v. AT & T Communications, Inc., 844
P.2d 949, 975 (Utah 1992); *576  Thomas v. Union Pac.
R.R., 1 Utah 235, 236 (1875). Similar variations occur with
respect to other types of causes of action.


[2]  [3]  The Legislature's judgment in fixing the length
of a limitations period is accorded great latitude under
the uniform operation of the laws provision in Article
I, section 24 of the Utah Constitution. See Allen v.
Intermountain Health Care, Inc., 635 P.2d 30, 32 (Utah
1981); Toronto v. Sheffield, 118 Utah 460, 470–71, 222
P.2d 594, 599 (1950). Indeed, this Court has specifically
held that, as applied to adults, the two-year limitations
period for medical malpractice does not violate Article I,
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section 24, even though the limitations period for most
other negligently caused personal injuries is four years.
Allen, 635 P.2d at 32. The Legislature also has broad
latitude to set limitations periods under the state and
federal due process clauses. See Wilson v. Iseminger, 185
U.S. 55, 63, 22 S.Ct. 573, 575, 46 L.Ed. 804 (1902).


[4]  Unlike statutes of limitations, statutes of repose
abolish a cause of action after a certain period, even if
the action first accrues after the period has expired. The
four-year repose period in § 78–14–4(1) runs from the
commission of the alleged act of malpractice, irrespective
of whether the malpractice is known or knowable, and
all causes of action for malpractice not filed within that
period are abolished. To the extent that the statute of
repose abolishes causes of action that could not have been
sued on within the four-year period because they had


not accrued, the statute acts substantively. 4  In Raithaus
v. Saab–Scandia of America, 784 P.2d 1158, 1160 (Utah
1989), the Court stated:


4 The effect of the four-year repose period differs with
respect to causes of action that accrue before and after
the four-year period. The statute of repose shortens
the statute of limitations as to causes of action that
accrue before the repose period expires. For example,
when knowledge of the injury is acquired more than
two years but less than four years after the act of
malpractice, the repose period shortens the time in
which a known action must be filed to less than the
two-year statute of limitations. Thus, the nearer the
end of the four-year period one acquires knowledge
of the injury, the shorter the time one has to file an
action. Conceivably one could be required under the
statute to file an action the same day one learned
of it. That might well raise significant constitutional
problems. Wilson v. Iseminger, 185 U.S. 55, 22 S.Ct.
573, 46 L.Ed. 804 (1902); Toronto v. Sheffield, 118
Utah 460, 222 P.2d 594 (1950).


[S]tatutes of repose are ... not designed, as are statutes
of limitations, to necessarily allow a “reasonable” time
in which to file a lawsuit. A statute of repose might
theoretically cut off a claim filed within the period
allowed by the relevant statute of limitations.
(Citations omitted.) Raithaus also explained the
purpose of certain types of statutes of repose, such as
the one in the Malpractice Act:


Legislatures enact statutes of
repose, as opposed to statutes of
limitations, for specific reasons....
Statutes of repose ... are generally
enacted to curb rising insurance
rates, to increase the availability
of insurance, and to reduce the
risk and uncertainty of liability
for manufacturers and those
in the manufacturer's chain of
distribution.


Id. at 1161.
The stated purpose of the Malpractice Act was to curb
rising malpractice insurance rates, ensure the availability
of malpractice insurance, and reduce the cost of health
care. Utah Code Ann. § 78–14–2. The Act sought to
accomplish these objectives, inter alia, by subjecting the
malpractice claims of all persons, including minors, to a
shorter statute of limitations than the four-year statute
of limitations applicable to most other negligence actions
and by abolishing all malpractice causes of action not filed


within four years of the act of malpractice. 5


5 There are, however, two exceptions to the statute
of repose. Section 78–14–4(1)(a) and (b) of the Act
excepts cases involving fraudulent concealment and
cases involving foreign objects left inside patients.


II. UNIFORM OPERATION OF THE
LAWS: LIMITATIONS ON THE


MALPRACTICE CLAIMS OF MINORS


Plaintiffs argue that in denying minors the benefit of § 78–
12–36, which suspends limitations *577  periods generally
as to claims of minors, § 78–14–4(2) denies minors
the right to the uniform operation of the laws under
Article I, section 24 of the Utah Constitution because it
treats minors the same as adults under the malpractice
limitations provisions. They also claim the statute treats
minors who have medical malpractice causes of action
differently from minors who have causes of action for
other kinds of personal injury. Defendants reply that the
Malpractice Act, on its face, treats minors and adults
uniformly and therefore does not violate the uniform
operation of the laws provision. Defendants also contend
that even if § 78–14–4(2) does result in the nonuniform
operation of the law as to minors, it is nonetheless
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constitutional because (1) § 78–14–4(2) is supported by
a presumption of constitutionality; (2) the minimal-
scrutiny or rational-basis test governs the determination
of whether the nonuniform operation of the law as to
minors is constitutional; and (3) even if a heightened-
scrutiny test governs in determining the constitutionality
of § 78–14–4(2), the malpractice insurance crisis justifies
the nonuniform application of the law as to minors.


Article I, section 24 of the Utah Constitution provides,
“All laws of a general nature shall have uniform
operation.” Although this provision is sometimes thought
to have the same effect and impose the same legal
standards on legislative action as the equal protection
guarantee found in the Fourteenth Amendment to the
United States Constitution, the language and history
of the two provisions are entirely different, and even
though there are important areas of overlap in the
concepts embodied in the two provisions, the differences
can produce different legal consequences. As stated
in Malan v. Lewis, 693 P.2d 661, 670 (Utah 1984),
“The different language of Article I, § 24, the different
constitutional contexts of the two provisions, and
different jurisprudential considerations may lead to a
different result in applying equal protection principles
under Article I, § 24 than might be reached under federal
law.” See also Greenwood v. City of North Salt Lake, 817
P.2d 816, 820 (Utah 1991).


[5]  For a law to be constitutional under Article I, section
24, it is not enough that it be uniform on its face. What is
critical is that the operation of the law be uniform. A law
does not operate uniformly if “persons similarly situated”
are not “treated similarly” or if “persons in different
circumstances” are “treated as if their circumstances


were the same.” 6  Malan v. Lewis, 693 P.2d 661, 669


(Utah 1984). 7  In State Tax Commission v. Department
of Finance, 576 P.2d 1297, 1298 (Utah 1978), the Court
stated:


6 All laws, either explicitly by their terms or implicitly
by exclusion from the scope of the law, create legal
classifications. Justice Wolfe stated in State v. Mason,
94 Utah 501, 507, 78 P.2d 920, 923 (1938):


Of course, every legislative act is in one sense
discriminatory. The Legislature cannot in one
act legislate as to all persons or all subject
matters. It is inclusive as to some class or
group and as to some human relationships,


transactions, or functions and exclusive as
to the remainder. For that reason, to be
unconstitutional the discrimination must be
unreasonable or arbitrary. A classification is
never unreasonable or arbitrary in its inclusion
or exclusion features so long as there is some
basis for the differentiation between classes
or subject matters included as compared to
those excluded from its operation, provided the
differentiation bears a reasonable relation to the
purposes to be accomplished by the act.


7 Malan held Utah's automobile host-guest statute,
which barred guest passengers in an automobile
from suing host drivers, unconstitutional because the
statute did not operate uniformly as to automobile
guests. The Court held that the classifications
of automobile guests who could and could not
sue were unreasonably discriminatory and that
the classifications did not actually further any
conceivable legitimate legislative purpose. Malan, 693
P.2d at 672.


Equal protection protects against discrimination within
a class. The legislature has considerable discretion in
the designation of classifications but the court must
determine whether such classifications operate equally
on all persons similarly situated.
Thus, whether a classification operates uniformly on
all persons similarly situated within constitutional
parameters is an issue that must ultimately be decided
by the judiciary.


By making both the two- and four-year limitations periods
applicable to minors, § 78–14–4(2) of the Malpractice Act
not only treats minors injured by a health care provider
*578  categorically differently from minors injured by all


other defendants, but it also treats minors and adults as
if they were situated the same under the law. Minors and
adults are not, however, similarly situated under the law
with respect to their ability to assert a claim for injuries
caused by malpractice. Minors, unlike adults, have no
legal capacity to sue. Their legal incapacity is based
on fundamental differences between adults and minors
with respect to their physical, intellectual, psychological,
and judgmental maturity. If the law failed to recognize
those differences, the legal rights of minors could be
exploited unconscionably and the law made an instrument
of oppression as to the legal rights of minors. It follows
that in subjecting minors' malpractice claims to the statute
of limitations, the Act operates in more than a mere
regulatory fashion.
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Historically, the law has recognized that special rules are
necessary to protect the legal rights of children. In this
and other states, courts and legislatures have generally
conferred a special status on minors with respect to their
legal capacity to sue and be sued. See generally Rob
M. Alston, Note, Utah's Statute of Limitation Barring
Minors From Bringing Medical Malpractice Actions:
Riding Roughshod over the Rights of Minors? 1992 Utah
L.Rev. 929. Because of their lack of experience, judgment,
knowledge, resources, and awareness, minors cannot
effectively assert and protect their legal rights. That is
especially true in the context of medical malpractice
lawsuits with respect to infants who suffer physical,
mental, or emotional injuries that are not apparent and
cannot be discerned or communicated by the infant until
he or she reaches a later stage of development and is more
mature.


Since 1852, minors in the Territory and State of Utah have
had no legal capacity to sue. 1876 Compiled Laws of Utah
345; Utah Code Ann. § 15–2–1 (1992). Today, Rule 17(b)
of the Utah Rules of Civil Procedure recognizes the legal
incapacity of minors by requiring a minor who is a party
to a lawsuit to “appear either by a general guardian or by
a guardian ad litem appointed in the particular case by the


court in which the action is pending.” 8


8 Utah Code Ann. § 15–2–1 defines unemancipated
minors as unmarried persons under the age of
eighteen.


Although lawsuits asserting a violation of a minor's rights
may be brought by parents, general guardians, or next
friends as guardians ad litem, such persons have no legal
duty to assert or otherwise protect a minor's legal claims.
See Scott v. School Bd., 568 P.2d 746, 747 (Utah 1977); see
also Barrio v. San Manuel Div. Hosp. for Magna Copper
Co., 143 Ariz. 101, 692 P.2d 280, 286 (1984) (en banc);
Mominee v. Scherbarth, 28 Ohio St.3d 270, 503 N.E.2d
717, 721 (1986). If parents and guardians fail to assert a
minor's claim because they are neglectful, unavailable, or
disinterested, or because they have a conflict of interest
in filing a lawsuit for the minor, the minor's legal claim
can never be asserted when a statute of limitations bars
the cause of action before the minor reaches majority.
Accordingly, the general rule for over 360 years has
been that statutes of limitations are tolled for minors.
Developments in the Law—Statutes of Limitations, 63
Harv.L.Rev. 1177, 1229 (1950).


The purpose of the law in denying minors the legal
capacity to sue is to protect their legal rights. E.g., Doe
v. Durtschi, 110 Idaho 466, 476, 716 P.2d 1238, 1248
(1986); In re Davidson's Will, 223 Minn. 268, 26 N.W.2d
223, 225 (1947); Hunter v. North Mason High Sch., 12
Wash.App. 304, 529 P.2d 898, 899–900 (1974), aff'd, 85
Wash.2d 810, 539 P.2d 845 (1975). To that same end,
courts have typically treated minors involved in litigation
as if they were wards of the court, even when a minor has
an adult representative who appears in court as a guardian
ad litem. E.g., Stone v. Gulf Am. Fire & Cas. Co., 554 So.2d
346, 361 (Ala.1989); Schierenbeck v. Minor, 148 Colo. 582,
367 P.2d 333, 334 (1961) (en banc); Severs v. Country Mut.
Ins. Co., 89 Ill.2d 515, 61 Ill.Dec. 137, 139, 434 N.E.2d
290, 292 (1982).


In keeping with that general policy, this Court has,
with few exceptions, been vigilant in protecting minors'
legal interests. Initially, the Court held that mandatory
thirty-day *579  notice-of-claim provisions, such as
those imposed by statutes governing claims against
municipalities and the state, barred claims of minors
filed more than thirty days after the child's injury. See
Gallegos v. Midvale City, 27 Utah 2d 27, 30–31, 492
P.2d 1335, 1337 (1972); Hurley v. Town of Bingham,
63 Utah 589, 595, 228 P. 213, 215 (1924) (minors'
claims barred for failing to comply with thirty-day notice
provision of statute subjecting municipality to liability
for dangerous sidewalks and streets); Varoz v. Sevey, 29
Utah 2d 158, 160, 506 P.2d 435, 436 (1973) (minor's claim
barred by ninety-day notice provision in tort claims act).
However, those cases were in effect overruled in Scott v.
School Board, 568 P.2d 746 (Utah 1977). Scott expressly
recognized that because a minor is not sufficiently mature
or knowledgeable to litigate a legal claim, a minor has no
legal capacity to initiate a lawsuit. Id. at 747. Scott also
recognized that a parent has no legal duty to assert a child's
claim on behalf of the child. Id.


The Court indicated in Scott that serious constitutional
issues would be raised if a minor's claim for personal
injuries were held to be barred because a parent or
guardian failed to comply with the statutory thirty-day
notice-of-claim provision. To avoid the constitutional
issue, the Court held that the notice-of-claim provision
in the Governmental Immunity Act, although not
technically a statute of limitations, was tolled by
the general statutory provision that tolled statutes of
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limitations as to minors' legal claims. 9  To hold otherwise,
the Court stated, would be “a denial of due process and
equal protection.” Id. at 748. The Court further observed:


9 Utah Code Ann. §§ 63–30–12, –13.


A minor is incapable of giving notice by ... virtue of
his minority, nor may he bring an action in his own
behalf while a minor. He simply has no standing by
statute and an action by or against a minor requires the
appointment of a guardian ad litem.


The parents, or natural guardians, have no specific
legal duty to perform and have no responsibility
to their minor off-spring other than their moral
obligation.


Consequently, in matters of this kind, when a
parent, [or] natural guardian, fails for one reason
or another to give notice, file suit, or otherwise
protect the minor's legal interests, the minor is left
completely without a remedy. This was undoubtedly
one of the prime considerations which prompted the
legislature to toll the statute during the minority of
a claimant against municipalities. Their reason for
not so providing in governmental immunity cases as
we are faced with here is entirely unclear. However,
the general legislative intent to protect the causes of
action is abundantly clear by said amendment and the
specific provision of the general statute of limitations.


Id. at 747–48; cf. Barrio v. San Manuel Div. Hosp. for
Magna Copper Co., 143 Ariz. 101, 692 P.2d 280, 285–
86 (1984) (en banc).


The legality of applying a statute of limitations to the
detriment of a minor's interest came before the Court in
a different context in Szarak v. Sandoval, 636 P.2d 1082
(Utah 1981). The Court held that a statute of limitations
was tolled in an action for paternity and child support
brought by a mother and the Utah Department of Social
Services because the child, even though not a party,
was the true party in interest. Id. at 1085; cf. Switzer v.
Reynolds, 606 P.2d 244, 249 (Utah 1980) (tolling statute
applied to minor's action for wrongful death).


Thus, the nonuniform operation of the law as to minors
because of § 78–14–4(2) is patent and categorical in two
respects. First, despite the historical exemption of minors'
causes of action from limitations provisions generally,
and despite fundamental differences between minors and


adults with respect to their status in the law, the Act
deals with malpractice claims of minors and adults in
exactly the same manner. Second, the Act discriminates
between minors who are injured by medical malpractice
and minors injured by some other kind of negligence.
That discrimination is not caused by applying different
statutes of limitations to different causes of action; rather,
the discrimination is caused by recognizing a minor's
incapacity to sue in one instance but not in the other.


*580  Whether those discriminations against minors are
constitutional depends on the standard of scrutiny to be
applied in determining whether the classifications further
a legitimate legislative purpose. See Blue Cross & Blue
Shield v. State, 779 P.2d 634, 637 (Utah 1989). Defendants
contend that the appropriate level of scrutiny was
established in Allen v. Intermountain Health Care, Inc., 635
P.2d 30, 32 (Utah 1981), which applied the rational-basis
test of scrutiny in sustaining the constitutionality of the
two-year statute of limitations in the Malpractice Act, as
applied to an adult's malpractice claim.


[6]  [7]  Under the rational-basis, or least restrictive
standard, a statutory classification is constitutional unless
it has no rational relationship to a legislatively stated
purpose or, if not stated, to any reasonably conceivable
legislative purpose. Greenwood v. City of North Salt Lake,
817 P.2d 816, 820–21 (Utah 1991); Blue Cross & Blue
Shield v. State, 779 P.2d 634, 637 (Utah 1989); Mountain
Fuel Supply Co. v. Salt Lake City Corp., 752 P.2d 884,
888 (Utah 1988); J.J.N.P. Co. v. State, 655 P.2d 1133,
1137 (Utah 1982); Baker v. Matheson, 607 P.2d 233,
244 (Utah 1979). “A presumption of constitutionality
is extended to statutes ... and that presumption is
sufficient to sustain the constitutionality of a classification
created by the statute unless the classification creates an
invidious discrimination, or bears no rational relationship


to a legitimate state purpose.” 10  J.J.N.P., 655 P.2d at
1138. Moreover, the presumption requires a court to
presume that the classification was intended to further
the legislative purpose. Jones v. State Bd. of Medicine, 97
Idaho 859, 555 P.2d 399, 406, cert. denied, 431 U.S. 914,
97 S.Ct. 2173, 53 L.Ed.2d 223 (1976).


10 It is true, of course, that all statutes are presumed
to be constitutional. In the area of equal protection,
however, the term “presumption of constitutionality”
frequently has a more specific meaning. When
the legislative purpose is not specifically stated in
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the challenged act, a court presumes that the act
was based on legitimate purposes and that the
classifications had a reasonable factual basis. See
generally Malan v. Lewis, 693 P.2d 661 (Utah 1984).


[8]  In Allen, we had no need to speculate as to what
purposes the Malpractice Act was intended to serve
because the purposes were set forth in § 78–14–2. The
issue in Allen was whether a shorter statute of limitations
for malpractice actions than for other personal injury
actions was an irrational means for reducing malpractice
insurance premiums and health care costs and ensuring
the availability of health care services. No evidence was
adduced to show the nature of the relationship of the
classification to the stated purpose. The Court sustained
the constitutionality of the classification on the ground
that a shorter statute of limitations was not, a priori, an


irrational means for achieving the purposes of the Act. 11


11 The two-year statute of limitations as applied to
an adult plaintiff is procedural, not substantive, in
nature, and the legislative prerogative is therefore
great. See generally Toronto v. Sheffield, 118 Utah
460, 222 P.2d 594 (1950). Thus, irrespective of the
validity of the factual basis for the “malpractice
crisis,” the two-year limitations period as applied to
adults is not an unreasonable discrimination.


Because the statute of limitations in Allen was applied
to an adult's cause of action, the statute acted solely in
a procedural fashion. However, § 78–14–4(2) acts in a
substantive manner because it terminates minors' rights
to sue in cases in which there has been no reasonable
opportunity to file a claim. Although parents or other
adults may assert a minor's legal claim in a timely manner,
their failure to do so, whether because of indifference,
neglect, or because the minor's injury is not apparent or
detectable, does not breach any legal duty. The running
of a limitations provision in such circumstances deprives
the minor of any opportunity to assert a cause of action.
See generally Scott v. School Bd., 568 P.2d 746, 747 (Utah
1977); Barrio v. San Manuel Div. Hosp. for Magna Copper
Co., 143 Ariz. 101, 692 P.2d 280, 286 (1984) (en banc);
Strahler v. St. Luke's Hosp., 706 S.W.2d 7, 11 (Mo.1986)
(en banc); Mominee v. Scherbarth, 28 Ohio St.3d 270, 503
N.E.2d 717, 721–22 (1986); Nelson v. Krusen, 678 S.W.2d
918, 923 (Tex.1984); Sax v. Votteler, 648 S.W.2d 661,
666 (Tex.1983). Thus, a minor's legal right to a remedy
can be terminated by the Act before the minor reaches
his or her majority and before the *581  minor has a
reasonable opportunity to assert the action. The effect


of § 78–14–4(2) in nullifying § 78–12–36 at the very least
implicates a minor's right to a remedy by due course of
law for a personal injury under Article I, section 11. See
Berry v. Beech Aircraft Corp., 717 P.2d 670, 676 (Utah
1985); Horton v. Goldminer's Daughter, 785 P.2d 1087,
1094 (Utah 1989); Sun Valley Waterbeds v. Hughes & Son,
Inc., 782 P.2d 188, 193–94 (Utah 1989). Therefore, the
holding in Allen does not govern the constitutionality of
either the two-year limitations period as applied to minors
or the standard of scrutiny that should be applied to § 78–
14–4(2).


After Allen was decided, Malan v. Lewis, 693 P.2d
661 (Utah 1984), held that a standard of scrutiny
stricter than the rational-basis standard governed when
a discrimination implicated a right protected by the
open courts provision of Article I, section 11 of the
Utah Constitution. In Malan, the Court stated that
in applying Article I, section 24, it was necessary to
distinguish between discriminations against economic or
social interests and discriminations that implicated rights
protected by Article I, section 11. In the latter instance, a
higher standard of judicial scrutiny was required because
two constitutional values must be given due recognition:
(1) the policy underlying the uniform operation of the
laws provision, which militates against arbitrary laws that
favor the interests of the politically powerful over the


interests of the politically vulnerable; 12  and (2) the policy
that a person has a constitutional right to a remedy for an
injury to one's person.


12 The uniform operation of the laws provision, like the
equal protection provision in the federal constitution,
rests in part on the proposition that “the principles
of law which officials would impose upon a minority
must be imposed generally.” Railway Express Agency,
Inc. v. New York, 336 U.S. 106, 112, 69 S.Ct. 463,
466, 93 L.Ed. 533 (1949) (Jackson, J., concurring).
Indeed, the Utah Constitution declares that the equal
protection of the law is essential to a free society. See
Utah Const. art. I, § 2.


At issue in Malan was the constitutionality of the
Utah Automobile Host–Guest statute, which denied
an automobile guest the right to sue the host for
personal injuries. Because the statute discriminated
against the guest's constitutional right to a remedy under
Article I, section 11, the Court applied a heightened-
scrutiny standard and carefully analyzed the reasonably
conceivable justifications for the statutory classification.



http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1985100244&pubNum=661&originatingDoc=Ib1d8bebbf59e11d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTSTS78-14-2&originatingDoc=Ib1d8bebbf59e11d98ac8f235252e36df&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1950103193&pubNum=661&originatingDoc=Ib1d8bebbf59e11d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1950103193&pubNum=661&originatingDoc=Ib1d8bebbf59e11d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTSTS78-14-4&originatingDoc=Ib1d8bebbf59e11d98ac8f235252e36df&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_58730000872b1

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1977132687&pubNum=661&originatingDoc=Ib1d8bebbf59e11d98ac8f235252e36df&refType=RP&fi=co_pp_sp_661_747&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_661_747

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1977132687&pubNum=661&originatingDoc=Ib1d8bebbf59e11d98ac8f235252e36df&refType=RP&fi=co_pp_sp_661_747&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_661_747

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1984158881&pubNum=661&originatingDoc=Ib1d8bebbf59e11d98ac8f235252e36df&refType=RP&fi=co_pp_sp_661_286&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_661_286

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1984158881&pubNum=661&originatingDoc=Ib1d8bebbf59e11d98ac8f235252e36df&refType=RP&fi=co_pp_sp_661_286&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_661_286

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986108729&pubNum=713&originatingDoc=Ib1d8bebbf59e11d98ac8f235252e36df&refType=RP&fi=co_pp_sp_713_11&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_713_11

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1987018363&pubNum=578&originatingDoc=Ib1d8bebbf59e11d98ac8f235252e36df&refType=RP&fi=co_pp_sp_578_721&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_578_721

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1987018363&pubNum=578&originatingDoc=Ib1d8bebbf59e11d98ac8f235252e36df&refType=RP&fi=co_pp_sp_578_721&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_578_721

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1984150507&pubNum=713&originatingDoc=Ib1d8bebbf59e11d98ac8f235252e36df&refType=RP&fi=co_pp_sp_713_923&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_713_923

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1984150507&pubNum=713&originatingDoc=Ib1d8bebbf59e11d98ac8f235252e36df&refType=RP&fi=co_pp_sp_713_923&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_713_923

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1983116715&pubNum=713&originatingDoc=Ib1d8bebbf59e11d98ac8f235252e36df&refType=RP&fi=co_pp_sp_713_666&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_713_666

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1983116715&pubNum=713&originatingDoc=Ib1d8bebbf59e11d98ac8f235252e36df&refType=RP&fi=co_pp_sp_713_666&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_713_666

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTSTS78-14-4&originatingDoc=Ib1d8bebbf59e11d98ac8f235252e36df&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_58730000872b1

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTCNART1S11&originatingDoc=Ib1d8bebbf59e11d98ac8f235252e36df&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986112259&pubNum=661&originatingDoc=Ib1d8bebbf59e11d98ac8f235252e36df&refType=RP&fi=co_pp_sp_661_676&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_661_676

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986112259&pubNum=661&originatingDoc=Ib1d8bebbf59e11d98ac8f235252e36df&refType=RP&fi=co_pp_sp_661_676&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_661_676

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1989138883&pubNum=661&originatingDoc=Ib1d8bebbf59e11d98ac8f235252e36df&refType=RP&fi=co_pp_sp_661_1094&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_661_1094

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1989138883&pubNum=661&originatingDoc=Ib1d8bebbf59e11d98ac8f235252e36df&refType=RP&fi=co_pp_sp_661_1094&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_661_1094

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1989138882&pubNum=661&originatingDoc=Ib1d8bebbf59e11d98ac8f235252e36df&refType=RP&fi=co_pp_sp_661_193&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_661_193

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1989138882&pubNum=661&originatingDoc=Ib1d8bebbf59e11d98ac8f235252e36df&refType=RP&fi=co_pp_sp_661_193&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_661_193

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTSTS78-14-4&originatingDoc=Ib1d8bebbf59e11d98ac8f235252e36df&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_58730000872b1

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTSTS78-14-4&originatingDoc=Ib1d8bebbf59e11d98ac8f235252e36df&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_58730000872b1

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1985100244&pubNum=661&originatingDoc=Ib1d8bebbf59e11d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1985100244&pubNum=661&originatingDoc=Ib1d8bebbf59e11d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTCNART1S11&originatingDoc=Ib1d8bebbf59e11d98ac8f235252e36df&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTCNART1S11&originatingDoc=Ib1d8bebbf59e11d98ac8f235252e36df&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTCNART1S24&originatingDoc=Ib1d8bebbf59e11d98ac8f235252e36df&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTCNART1S11&originatingDoc=Ib1d8bebbf59e11d98ac8f235252e36df&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1949118395&pubNum=708&originatingDoc=Ib1d8bebbf59e11d98ac8f235252e36df&refType=RP&fi=co_pp_sp_708_466&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_708_466

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1949118395&pubNum=708&originatingDoc=Ib1d8bebbf59e11d98ac8f235252e36df&refType=RP&fi=co_pp_sp_708_466&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_708_466

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1949118395&pubNum=708&originatingDoc=Ib1d8bebbf59e11d98ac8f235252e36df&refType=RP&fi=co_pp_sp_708_466&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_708_466

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTCNART1S2&originatingDoc=Ib1d8bebbf59e11d98ac8f235252e36df&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTCNART1S11&originatingDoc=Ib1d8bebbf59e11d98ac8f235252e36df&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)





Lee v. Gaufin, 867 P.2d 572 (1993)


 © 2017 Thomson Reuters. No claim to original U.S. Government Works. 9


The Court concluded that the justifications were more
“fanciful than real” in furthering any legitimate legislative
objective and ruled that “the statutory classifications and
the different treatment given the classes must be based
on differences that have a reasonable tendency to further
the objectives of the statute. If the relationship of the
classification to the statutory objectives is unreasonable or


fanciful, the discrimination is unreasonable.” 13  693 P.2d
at 670–71, 673 (citations omitted). Accordingly, the Court
held the host-guest statute unconstitutional under Article
I, section 24. Id. at 673; cf. Brown v. Merlo, 8 Cal.3d 855,
106 Cal.Rptr. 388, 506 P.2d 212 (1973).


13 Malan did not adopt the federal equal protection
analytical framework that applies one of three levels
of scrutiny, depending on the nature of the interest
discriminated against. See Malan, 693 P.2d at 674 n.
17; accord Mountain Fuel Supply Co. v. Salt Lake City
Corp., 752 P.2d 884, 888–90 (Utah 1988).


After Malan, Condemarin v. University Hospital, 775 P.2d
348 (Utah 1989), came before the Court. The issue was
the constitutionality of the Utah Governmental Immunity
Act's $250,000 cap on damages in personal injury suits


against state-owned hospitals. 14  Although the Court
held the cap unconstitutional, no one opinion stated the
rationale of a majority. Justices Durham and Zimmerman
held the damages cap a violation of due process, while
Justice Stewart held it unconstitutional under Article I,
section 24. See 775 P.2d 348, 360 (opinion of Durham, J.);
775 P.2d at 366–69 (Zimmerman, J., concurring in part
with Durham, J.); 775 P.2d at 369, 372–74 (Stewart, J.,
separate opinion). Notwithstanding the Court's division
with respect to the constitutional basis for the result, a
heightened scrutiny of legislative means and ends was held
to be appropriate *582  under Article I, section 24 by both
Justices Durham and Stewart. Id. at 356, 373. Although
Justice Zimmerman did not address the appropriate level
of scrutiny under Article I, section 24, his view of the
importance of Article I, section 11 rights is consistent with
applying a heightened level of scrutiny for purposes of
Article I, section 24 when Article I, section 11 rights are


implicated by a discriminatory classification. 15


14 The Court held that the operation of a state-owned
hospital was not a governmental function protected
by governmental immunity and that the plaintiff
therefore had a right to a remedy as protected by
Article I, section 11.


15 Justice Zimmerman's view with respect to the
appropriate level of scrutiny under Article I, section
24 seems to be implicit in his view that legislative
action trenching on Article I, section 11 rights must
be given “careful scrutiny”:


Because the interests at stake are specifically
protected by the constitution, the presumption
of validity that normally attaches to legislative
action must be reversed once it is shown that the
enactment under scrutiny does, in fact, infringe
upon the interests enumerated in article I, section
11. The burden then is upon the proponents
of the legislation's validity to demonstrate that
its restrictions on those rights are carefully
drawn and supported by weighty considerations.
And in weighing the proffers of the legislation's
defenders, we should not use as our analytical
model the permissive and perfunctory standard
of reasonable relation advocated by the appellees
and the dissenters. Instead, we should give the
legislation and its justifications careful scrutiny
to assure that redress of legally cognizable
injuries is not unreasonably impaired.


Condemarin, 775 P.2d at 368 (citations omitted).
See also Mountain Fuel Supply Co. v. Salt Lake
City Corp., 752 P.2d 884 (Utah 1988), an opinion
authored by Justice Zimmerman that applied
Article I, section 24 in a case that did not implicate
Article I, section 11 rights. In that case, he pointed
out that even the least restrictive standard of
scrutiny, the rational-basis test, has, in some cases,
been applied somewhat more strictly under Article
I, section 24 than would have been applied under
federal equal protection. Id. at 889–90.


With respect to the appropriate standard of scrutiny that
should be applied in Article I, section 24 cases involving
a right protected by Article I, section 11, Justice Durham
stated:


Other courts have applied a
heightened standard of equal
protection scrutiny to statutes
limiting recovery rights in the
medical malpractice area. Some
courts have characterized their
review as one at an intermediate
level, and some have referred to
it as a “realistic” review under
the rational basis standard. Both
approaches, however, involve a
real and thoughtful examination
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of legislative purpose and the
relationship between the legislation
and that purpose. In the present
case, the legislature has not
only limited recovery, but it has
also extended partial governmental
immunity to restrict rights which
existed at common law. Therefore, I
would apply a heightened standard
of review under equal protection.


Condemarin, 775 P.2d at 356 (citations omitted). 16  Also,
with respect to the appropriate standard of scrutiny to be
applied in Article I, section 24 cases implicating Article I,
section 11, Justice Stewart clarified the Court's holding in
Malan:


16 Justice Durham applied this same standard under her
state due process analysis.


[T]he Court in Malan also made clear that the
great latitude allowed the Legislature in making
classifications under the minimal scrutiny standard
is not appropriate when a constitutional right is
discriminated against. Nor should the Court indulge
highly speculative hypotheses as to a statute's purpose
in applying the presumption of constitutionality.


The appropriate standard, in my view, has more
bite than the minimum scrutiny standard but
does not purport to require the Legislature to
find the least restrictive manner of furthering
its purpose. But neither does it allow, on the
other hand, such wide latitude as to virtually
abandon judicial review. The statutory classifications
must be reasonable, and the statute that creates
the classification must in fact reasonably and
substantially further the legislative purpose. The
determination of reasonableness must take into
account the extent to which the constitutional right—
in this case the right to sue for a full recovery under
Article I, section 11—is diminished and the extent
to which the burden imposed actually furthers the
legislative goals, as well as the importance of those
goals.


775 P.2d at 373 (citations omitted).
[9]  In sum and in elaboration of the above, we hold


that a statutory classification that discriminates against
a person's constitutionally *583  protected right to a


remedy for personal injury under Article I, section 11 is
constitutional only if it (1) is reasonable, (2) has more than
a speculative tendency to further the legislative objective
and, in fact, actually and substantially furthers a valid
legislative purpose, and (3) is reasonably necessary to
further a legitimate legislative goal. See Malan, 693 P.2d
at 670–71; see also Condemarin, 775 P.2d at 352 (Durham,
J.); Id. at 373 (Stewart, J.); Mountain Fuel Supply Co. v.
Salt Lake City Corp., 752 P.2d 884, 890 (Utah 1988).


Our holding that the heightened-scrutiny standard
governs the manner in which Article I, section 24 is
applied when Article I, section 11 rights are implicated
is supported by the rulings of other courts with respect
to medical malpractice statutes and the effect of those
statutes on the right to recover for negligently inflicted
injuries. E.g., Coburn v. Agustin, 627 F.Supp. 983, 991–95
(D.Kan.1985); Kenyon v. Hammer, 142 Ariz. 69, 688 P.2d
961, 975 (1984); Farley v. Engelken, 241 Kan. 663, 740 P.2d
1058, 1063–65 (1987); Carson v. Maurer, 120 N.H. 925,
424 A.2d 825, 830 (1980); Arneson v. Olson, 270 N.W.2d
125, 132–33 (N.D.1978); Hoem v. State, 756 P.2d 780,
784–85 (Wyo.1988) (Thomas, J., specially concurring)
(concurring opinion constituted a plurality of the court
with respect to this issue).


In addition, it is pertinent to note that the United States
Supreme Court has applied a stricter standard of scrutiny
in a number of federal equal protection cases involving the
rights of children, although none involved a state medical
malpractice act. Plyler v. Doe, 457 U.S. 202, 223–24, 102
S.Ct. 2382, 2398, 72 L.Ed.2d 786 (1982); Lalli v. Lalli, 439
U.S. 259, 268, 99 S.Ct. 518, 524, 58 L.Ed.2d 503 (1978);
Trimble v. Gordon, 430 U.S. 762, 767, 97 S.Ct. 1459, 1463,
52 L.Ed.2d 31 (1977); Weber v. Aetna Casualty & Sur.
Co., 406 U.S. 164, 172, 176, 92 S.Ct. 1400, 1405, 1407, 31
L.Ed.2d 768 (1972); see also Levy v. Louisiana, 391 U.S.
68, 71, 88 S.Ct. 1509, 1511, 20 L.Ed.2d 436 (1968).


III. WHETHER DISCRIMINATORY LIMITATIONS
ON MALPRACTICE CLAIMS OF MINORS


WILL REDUCE THE COST OF HEALTH CARE


[10]  Whether the Malpractice Act's discrimination
against minors substantially and actually furthers the
legislative purposes and objectives stated in § 78–14–2 and
is reasonably necessary to achieve those ends is the issue


we now address. 17



http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1989069545&pubNum=661&originatingDoc=Ib1d8bebbf59e11d98ac8f235252e36df&refType=RP&fi=co_pp_sp_661_356&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_661_356

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTCNART1S24&originatingDoc=Ib1d8bebbf59e11d98ac8f235252e36df&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTCNART1S11&originatingDoc=Ib1d8bebbf59e11d98ac8f235252e36df&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTCNART1S11&originatingDoc=Ib1d8bebbf59e11d98ac8f235252e36df&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTCNART1S11&originatingDoc=Ib1d8bebbf59e11d98ac8f235252e36df&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1989069545&pubNum=661&originatingDoc=Ib1d8bebbf59e11d98ac8f235252e36df&refType=RP&fi=co_pp_sp_661_373&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_661_373

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTCNART1S11&originatingDoc=Ib1d8bebbf59e11d98ac8f235252e36df&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1985100244&pubNum=661&originatingDoc=Ib1d8bebbf59e11d98ac8f235252e36df&refType=RP&fi=co_pp_sp_661_670&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_661_670

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1985100244&pubNum=661&originatingDoc=Ib1d8bebbf59e11d98ac8f235252e36df&refType=RP&fi=co_pp_sp_661_670&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_661_670

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1989069545&pubNum=661&originatingDoc=Ib1d8bebbf59e11d98ac8f235252e36df&refType=RP&fi=co_pp_sp_661_352&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_661_352

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1989069545&originatingDoc=Ib1d8bebbf59e11d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988038697&pubNum=661&originatingDoc=Ib1d8bebbf59e11d98ac8f235252e36df&refType=RP&fi=co_pp_sp_661_890&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_661_890

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988038697&pubNum=661&originatingDoc=Ib1d8bebbf59e11d98ac8f235252e36df&refType=RP&fi=co_pp_sp_661_890&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_661_890

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTCNART1S24&originatingDoc=Ib1d8bebbf59e11d98ac8f235252e36df&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTCNART1S11&originatingDoc=Ib1d8bebbf59e11d98ac8f235252e36df&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986106470&pubNum=345&originatingDoc=Ib1d8bebbf59e11d98ac8f235252e36df&refType=RP&fi=co_pp_sp_345_991&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_345_991

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986106470&pubNum=345&originatingDoc=Ib1d8bebbf59e11d98ac8f235252e36df&refType=RP&fi=co_pp_sp_345_991&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_345_991

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1984144760&pubNum=661&originatingDoc=Ib1d8bebbf59e11d98ac8f235252e36df&refType=RP&fi=co_pp_sp_661_975&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_661_975

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1984144760&pubNum=661&originatingDoc=Ib1d8bebbf59e11d98ac8f235252e36df&refType=RP&fi=co_pp_sp_661_975&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_661_975

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1987092631&pubNum=661&originatingDoc=Ib1d8bebbf59e11d98ac8f235252e36df&refType=RP&fi=co_pp_sp_661_1063&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_661_1063

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1987092631&pubNum=661&originatingDoc=Ib1d8bebbf59e11d98ac8f235252e36df&refType=RP&fi=co_pp_sp_661_1063&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_661_1063

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1981103064&pubNum=162&originatingDoc=Ib1d8bebbf59e11d98ac8f235252e36df&refType=RP&fi=co_pp_sp_162_830&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_162_830

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1981103064&pubNum=162&originatingDoc=Ib1d8bebbf59e11d98ac8f235252e36df&refType=RP&fi=co_pp_sp_162_830&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_162_830

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1978128506&pubNum=595&originatingDoc=Ib1d8bebbf59e11d98ac8f235252e36df&refType=RP&fi=co_pp_sp_595_132&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_595_132

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1978128506&pubNum=595&originatingDoc=Ib1d8bebbf59e11d98ac8f235252e36df&refType=RP&fi=co_pp_sp_595_132&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_595_132

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988078818&pubNum=661&originatingDoc=Ib1d8bebbf59e11d98ac8f235252e36df&refType=RP&fi=co_pp_sp_661_784&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_661_784

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988078818&pubNum=661&originatingDoc=Ib1d8bebbf59e11d98ac8f235252e36df&refType=RP&fi=co_pp_sp_661_784&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_661_784

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1982126797&pubNum=708&originatingDoc=Ib1d8bebbf59e11d98ac8f235252e36df&refType=RP&fi=co_pp_sp_708_2398&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_708_2398

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1982126797&pubNum=708&originatingDoc=Ib1d8bebbf59e11d98ac8f235252e36df&refType=RP&fi=co_pp_sp_708_2398&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_708_2398

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1978139551&pubNum=708&originatingDoc=Ib1d8bebbf59e11d98ac8f235252e36df&refType=RP&fi=co_pp_sp_708_524&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_708_524

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1978139551&pubNum=708&originatingDoc=Ib1d8bebbf59e11d98ac8f235252e36df&refType=RP&fi=co_pp_sp_708_524&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_708_524

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1977118767&pubNum=708&originatingDoc=Ib1d8bebbf59e11d98ac8f235252e36df&refType=RP&fi=co_pp_sp_708_1463&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_708_1463

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1977118767&pubNum=708&originatingDoc=Ib1d8bebbf59e11d98ac8f235252e36df&refType=RP&fi=co_pp_sp_708_1463&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_708_1463

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1972127110&pubNum=708&originatingDoc=Ib1d8bebbf59e11d98ac8f235252e36df&refType=RP&fi=co_pp_sp_708_1405&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_708_1405

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1972127110&pubNum=708&originatingDoc=Ib1d8bebbf59e11d98ac8f235252e36df&refType=RP&fi=co_pp_sp_708_1405&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_708_1405

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1972127110&pubNum=708&originatingDoc=Ib1d8bebbf59e11d98ac8f235252e36df&refType=RP&fi=co_pp_sp_708_1405&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_708_1405

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1968131183&pubNum=708&originatingDoc=Ib1d8bebbf59e11d98ac8f235252e36df&refType=RP&fi=co_pp_sp_708_1511&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_708_1511

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1968131183&pubNum=708&originatingDoc=Ib1d8bebbf59e11d98ac8f235252e36df&refType=RP&fi=co_pp_sp_708_1511&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_708_1511

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTSTS78-14-2&originatingDoc=Ib1d8bebbf59e11d98ac8f235252e36df&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)





Lee v. Gaufin, 867 P.2d 572 (1993)


 © 2017 Thomson Reuters. No claim to original U.S. Government Works. 11


17 Section 78–14–2 of the Malpractice Act states:
The legislature finds and declares that the
number of suits and claims for damages and
the amount of judgments and settlements arising
from health care has increased greatly in recent
years. Because of these increases the insurance
industry has substantially increased the cost
of medical malpractice insurance. The effect
of increased insurance premiums and increased
claims is increased care cost, both through
the health care providers passing the cost
of premiums to the patient and through the
provider's practicing defensive medicine because
he views a patient as a potential adversary in
a lawsuit. Further, certain health care providers
are discouraged from continuing to provide
services because of the high cost and possible
unavailability of malpractice insurance.
In view of these recent trends and with the
intention of alleviating the adverse effects which
these trends are producing in the public's health
care system, it is necessary to protect the
public interest by enacting measures designed
to encourage private insurance companies to
continue to provide health-related malpractice
insurance while at the same time establishing a
mechanism to ensure the availability of insurance
in the event that it becomes unavailable from
private companies.
In enacting this act, it is the purpose of
the legislature to provide a reasonable time
in which actions may be commenced against
health care providers while limiting that time
to a specific period for which professional
liability insurance premiums can be reasonably
and accurately calculated; and to provide other
procedural changes to expedite early evaluation
and settlement of claims.


During part of the 1970s and 1980s, medical malpractice
insurance premiums across the country escalated
significantly, and in some instances, dramatically. Those
increases and their effects on the medical profession
caused what is often referred to as the medical malpractice
crisis. The cause of increased malpractice insurance
premiums was widely attributed to significant increases
in the number of malpractice lawsuits filed against
physicians and hospitals and the size *584  of damages
awards by juries. Although it was well-established
that malpractice insurance premiums had substantially


increased, the evidence for the asserted causes was largely
anecdotal.


Initially, little effort was made to investigate empirically
the real causes of the malpractice insurance crisis. The
medical profession and the insurance industry blamed
malpractice lawsuits, and as a result, “tort reform”
legislation was enacted in a number of states. See
Howard A. Learner, Restrictive Medical Malpractice
Compensation Schemes: A Constitutional “Quid Pro Quo”
Analysis to Safeguard Individual Liberties, 18 Harv.J.
on Legis. 143, 148 (1981). The constitutionality of
the legislation was at first sustained by courts on the
unrebuttable presumption that a factual basis existed for
the proposition that the malpractice crisis was caused by
a large increase in the number of malpractice lawsuits
filed and in the size of judgments against physicians and
hospitals. See id. at 158–60 and cases cited therein. But see
Jones v. State Bd. of Medicine, 97 Idaho 859, 555 P.2d 399,
cert. denied, 431 U.S. 914, 97 S.Ct. 2173, 53 L.Ed.2d 223
(1976); Wright v. Central Du Page Hosp. Ass'n, 63 Ill.2d
313, 347 N.E.2d 736 (1976).


In time, however, the presumed causes of the “malpractice
crisis” were challenged, as was the efficacy of the
legislative responses. Robert B. McKay, Rethinking the
Tort Liability System: A Report From the ABA Action
Commission, 32 Vill.L.Rev. 1219, 1220 (1987); see also
Mominee v. Scherbarth, 28 Ohio St.3d 270, 503 N.E.2d
717, 725–26 (1986) (Celebrezze, C.J., concurring). After
assessing the factual basis for the so-called malpractice
crisis and the legislative findings supporting tort reform
legislation, a number of courts held that the crisis did
not warrant restricting the rights of individuals injured
by malpractice. See Kenyon v. Hammer, 142 Ariz. 69,
688 P.2d 961, 976–79 (1984); Arneson v. Olson, 270
N.W.2d 125, 136 (N.D.1978); Mominee v. Scherbarth, 28
Ohio St.3d 270, 503 N.E.2d 717, 721 (1986); Boucher


v. Sayeed, 459 A.2d 87 (R.I.1983). 18  In some cases,
entire malpractice acts were held unconstitutional. See,
e.g., Carson v. Maurer, 120 N.H. 925, 424 A.2d 825
(1980); Arneson v. Olson, 270 N.W.2d 125, 137–38
(N.D.1978). In addition, as Justice Durham stated in
her opinion in Condemarin, 775 P.2d at 361–62, “[A]
substantial majority of courts addressing damages limits
in medical malpractice statutes have invalidated those
limits, usually on equal protection grounds, but also
occasionally under a due process rubric.” See, e.g.,
Coburn v. Agustin, 627 F.Supp. 983, 997 (D.Kan.1985)
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(equal protection); Waggoner v. Gibson, 647 F.Supp. 1102,
1107 (N.D.Tex.1986) (equal protection and due process);
Wright v. Central Du Page Hosp. Ass'n, 63 Ill.2d 313, 347
N.E.2d 736, 743 (1976) (special legislation in violation
of state constitution); Kansas Malpractice Victims v. Bell,
243 Kan. 333, 757 P.2d 251 (1988) (statute violated right
to jury trial and right to remedy by due process of
law); Farley v. Engelken, 241 Kan. 663, 740 P.2d 1058,
1068 (1987) (equal protection); Carson v. Maurer, 120
N.H. 925, 424 A.2d 825, 838 (1980) (equal protection);
Arneson v. Olson, 270 N.W.2d 125, 136 (N.D.1978) (equal
protection); Simon v. St. Elizabeth Medical Ctr., 355
N.E.2d 903, 906–07 (Ohio Ct. Common Pleas 1976)
(equal protection); Baptist Hosp. of Southeast Tex., Inc.
v. Baber, 672 S.W.2d 296, 298 (Tex.Ct.App.1984) (equal
protection); cf. Smith v. Department of Ins., 507 So.2d
1080, 1088–89 (Fla.1987) (due process and right to trial
by jury); Jones v. State Bd. of Medicine, 97 Idaho 859,
555 P.2d 399, 416 (Idaho), cert. denied, 431 U.S. 914,
97 S.Ct. 2173, 53 L.Ed.2d 223 (1976) (remanding for
factual determination on whether medical malpractice
crisis actually existed); Lucas v. United States, 757 S.W.2d
687, 691–92 (Tex.1988) (due process); Hoem v. State,
756 P.2d 780, 784 (Wyo.1988) (equal protection). But
see Johnson v. St. Vincent Hosp., Inc., 273 Ind. 374, 404
N.E.2d 585 (1980) (upholding limitations under both due
process and equal protection analyses).


18 These cases held unconstitutional various provisions
in state medical malpractice acts, including
limitations on minors' causes of action.


When the Utah Health Care Malpractice Act was
enacted, there was evidence before the Legislature that
other states had experienced significant increases in
the number of *585  malpractice lawsuits and the
size of verdicts. However, there was no evidence of
increased malpractice lawsuits or of greater verdicts in
Utah. In enacting the Malpractice Act, the Legislature
relied on evidence contained in a 1976 report of the
Utah Office of Legislative Research entitled Medical
Malpractice Insurance Problems [hereinafter Report to the
41st Legislature or the Report]. We take judicial notice of
the Report pursuant to Rule 201(b) of the Utah Rules of


Evidence. 19


19 Judicial notice may be taken of facts pursuant
to Rule 201(b) of the Utah Rules of Evidence
when the facts are “capable of accurate and ready
determination by resort to sources whose accuracy


cannot reasonably be questioned.” Utah R.Evid.
201(b); see also Fed.R.Evid. 201(b). The Report to
the 41st Legislature and the facts stated therein are
“capable of accurate and ready determination.” Id.;
see Atkins v. United States, 214 Ct.Cl. 186, 556 F.2d
1028, 1041 (1977). Given the nature of the Report, we
are of the view that its accuracy cannot reasonably be
questioned. Id.


The Report stated that in Utah, during the two and one-
half years preceding the enactment of the Malpractice
Act in 1976, only twelve malpractice lawsuits were tried
or otherwise disposed of in the Third Judicial District


of Utah. 20  Report to the 41st Legislature, at 21. Only
one of those twelve cases involved a minor plaintiff, and
only one resulted in a judgment for the plaintiff for
$10,039.82. Id. at 21, 33–35. The Report also stated that
from 1972 through 1974, the number of malpractice claims
against the three largest medical malpractice insurance
liability carriers in Utah had actually decreased. Id. at
10, 12. Although the Report concluded that malpractice
insurance premiums had increased dramatically and that
malpractice lawsuits and the size of malpractice verdicts
had increased in some other states and nationwide, the
Report did not indicate that increases in malpractice
insurance premiums and the rising cost of medical
care generally were attributable to medical malpractice
lawsuits brought in Utah.


20 The Third Judicial District comprises all of Salt Lake
County, the county with the largest population, the
most doctors, and the most and largest hospitals in
the state.


When the malpractice bill reached the floor of the Utah
House of Representatives, Representative Franklyn B.
Matheson made a motion on the floor of the House to


strike the findings in the first paragraph of § 78–14–2 21


that “the number of suits and claims for damages and
the amount of judgments and settlements arising from
health care has increased greatly in recent years [and
because] of these increases the insurance industry has
substantially increased the cost of medical malpractice
insurance.” Representative Matheson stated that based
on the facts presented in the Report of the Office of
Legislative Research, the statutory findings were not true
with respect to Utah; in fact, he stated the evidence showed
that there had been a decrease in medical malpractice
claims in Utah. He made clear that whatever the case
was in California and the nation as a whole, the Utah
experience was different:
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21 See supra note 17.


Mr. Speaker, ... the language as it's presently stated
reads “The Legislature finds” and this is a finding
by this body, “and declares that the number of suits
and claims for damages and the amount of judgments
and settlements arising from health care has increased
greatly in recent years.” Now, Mr. Speaker, that may be
the case on a national basis, but from the information
that's been furnished to us from the interim committee
study, that certainly is not the case or doesn't appear
to be the case locally ... in the State of Utah, and I
refer you to page 21 of the report in relation to court
experience, and this would now be talking about suits,
and the statement is made “Through limited research it
was found that high damage awards by courts are not
common in Utah.” Then it goes on to say that from
January '73 to July 1975 only 12 suits were found in
examining the records of the district courts and in only
one of those cases ... was there a judgment in favor of the
plaintiff. Now, that does not sound to me as if there's
been some type of an extreme problem in the State of
Utah in relation to malpractice suits. And then, again, as
to claims, if you look at page 10 of the report, that's charts
4, 5 and 6, you see that, in fact, insofar as the three ...
*586  primary companies writing this type of insurance


in our state, Aetna Life, there's actually been a decrease
in claims from '72 to '73, we don't have the figures for '74
and '75. The same thing with USF & G from '72 through
'74, and the same thing with St. Paul Fire & Marine
Insurance Company from '72 through '74. And so, in fact,
it doesn't appear that the claims have been increasing, but
in fact have been decreasing. Now, there is obviously an
increase in the severity of some of the claims and the
amount of some of the claims, but I would suggest that
may very well be related to the increase of medical costs
and not a cause of increased medical costs. Now, finally,
fellow legislators, ... my argument is that this statement
[in § 78–14–2] is apparently based upon nationwide
experience. If you look on page three of your report,
and this is a quote from Mr. Parker who is one of
the members of the advisory committee that worked
on this problem, he said “Utah is being penalized as
the result of being subject to national experience.” Now,
I just don't want any misunderstanding in the preamble
of this Bill that the primary reason for this is because
of increased claims and judgments in the State of Utah.
We could also list numerous other things if we wanted


to do so. In connection with what has been reported
in the newspapers, and we've all seen the polls as
to perhaps deterioration in somewhat of the doctor/
patient relationship.


....


... We discovered that when I sat on a medical
malpractice advisory committee many years ago, ...
that the doctors were concerned about defensive
medicine. But my suggestion to you and my case
is that this is because of nationwide experience
and not because of any local increase or suit-
conscious, litigation-conscious concern. If you will
look on page three in your report, it states very
clearly, ... “the causes of this problem, the two major
causes” it indicates what they are[,] then it says
“this is nationwide experience as reported by the
American Medical Association.” I attended a medical
malpractice conference in an adjoining state here on
a legislative assignment, the representatives from all
the western states except California, and the consensus
seemed to be that we unfortunately are involved, in
most of the western states, in paying the price for some
bad experience in one particular state, the State of


California. 22


22 We note that one study reported that the “crisis” in
California referred to by Representative Matheson
was precipitated by Argonaut Insurance Company:


The present crisis was triggered in the
fall of 1974, when the Argonaut Insurance
Company announced to the doctors of northern
California that they were seeking a 380
percent increase in premiums and ultimately
intended to withdraw entirely from the field
of medical malpractice insurance. Subsequently,
other insurance companies announced proposed
increases in premium rates and echoed the
claim of the unprofitability in malpractice
insurance. In the final analysis, it was Argonaut's
abrupt increases coupled with the equally abrupt
reaction by northern California physicians that
led to the 1975 impasse over malpractice
coverage. Almost without questioning the validity
of these rate increases, the medical profession
lashed out at the legal profession, demanding
radical changes in the existing compensatory
system for medical malpractice.


Wylie A. Aitken, Medical Malpractice: The Alleged
“Crisis” in Perspective, 3 West.St.U.L.Rev. 27, 27–
28 (1975) (emphasis added) [hereinafter Aitken].
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The consequence was a doctors' strike that placed
many California hospitals near the brink of
bankruptcy and led to that state's hastily enacted
medical malpractice act. Id. at 28.
The questionable basis, at least to some extent,
for the insurance premium increases is also
suggested by Argonaut Insurance Company's
premium increases in New York. On July 1,
1975, Argonaut threatened to cancel all its New
York physicians' policies after it was denied a
196.8% rate increase in January 1975, even though
it had been granted an earlier rate increase of
93.5% in July 1974. Note, The Indiana Medical
Malpractice Act: Legislative Surgery on Patient's
Rights, 10 Val.U.L.Rev. 303, 305 n. 10 (1976). The
president of Argonaut asserted that the increase
was necessary because Argonaut had lost $10
million in 1974 in medical malpractice costs. Id.
at 304 n. 7. However, Argonaut had collected $15
million in premiums in 1974 and paid out only
$250,000 in claims. Aitkin, at 35. Argonaut also
paid a $10,200,000 dividend to its parent company,
conglomerate Teledyne Corporation, even though
Argonaut had experienced a $90 million decrease
in the value of its bond and stock portfolio. Note,
Indiana Medical Malpractice, 10 Val.U.L.Rev. at
304 n. 7.


*587  Transcript of Discussion and Vote in Utah House
of Representatives on H.B. 35 (Jan. 30, 1976) (emphasis
added). Representative Matheson's motion to delete the
legislative findings in § 78–14–2 was defeated, but no
one disputed the correctness of his statements. Indeed,
Representative Lorraine Johnson stated that “Utah is
caught in the precarious position of subsidizing other
states who have brought about a high malpractice case
rate whereas Utah has a low malpractice rate.” Id.


A study conducted by the National Association of
Insurance Commissioners (NAIC) generally supports the


findings in the Report to the 41st Legislature. 23  National
Ass'n of Comm'rs, Malpractice Claims, Final Compilation:
Medical Malpractice Closed Claims, 1975–1978 (Sept.
1980) [hereinafter NAIC Report]. That study surveyed all
medical malpractice claims (not lawsuits) on a nationwide
basis from 1975 to 1978, roughly the same period of the
alleged malpractice crisis that motivated passage of the
Act. The study was funded by the insurance industry and
was based on information from the malpractice case files
of insurance carriers. The NAIC Report indicated that in
Utah from 1975 to 1978, a total of 237 malpractice claims,


or an average of 79 claims per year, were filed against Utah
physicians. Only 84 of those claims, or an average of 28
per year, resulted in payments of any kind to claimants,
and only four payments exceeded $100,000. The total paid
out on these claims was $1,813,452, an average of $21,589
per paid claim or an average of $7,652 per claim made,
whether or not paid. Id. The number of minors' claims
filed against insurance companies for malpractice in Utah
was not significant. Only seventeen, 7.25 percent of total
claims filed, were claims made for minors. Of those claims,
only nine were paid. The average time lapse between an
injury to a minor and the filing of a claim was twelve


months. 24  Id. at 115.


23 We also take judicial notice of the NAIC Report
pursuant to Utah Rule of Evidence 201(b). See supra
note 19.


24 After the Utah Malpractice Act was enacted, Utah
experienced a realignment of insurance companies
offering malpractice coverage. It is interesting to note
that the experience in Utah continued to indicate
that increases in insurance premiums were propelled
largely by factors other than malpractice awards in
Utah. By the end of 1983, the Utah Medical Insurance
Association (UMIA), which is owned by Utah
physicians and became Utah's primary malpractice
carrier, paid claims totaling $2.6 million during the
first five years of its existence. For 1983, however,
UMIA claimed $3.2 million in unpaid losses, nearly
half its five-year total, thereby bringing its total of
unpaid losses at the end of 1983 to approximately $8.3
million. During the same five-year period, UMIA
collected over $13 million in premiums, or an average
of $2.6 million per year. In addition, UMIA earned
$4.3 million in investment income. UMIA Financial
Statement for 1983; Best's Insurance Reports for
Property–Casualty Companies, 1983.


The Legislature's “findings” in § 78–14–2 wholly ignored
the existence of any other causes for the dramatic
increases in health care costs, even though the Utah
medical profession itself has, since the enactment of the
Malpractice Act, recognized that other causes had a
much greater effect in increasing the costs of health care.
In a document entitled Medical Care Cost Containment
Proposals prepared by the Utah State Medical Association
and adopted by its House of Delegates in March 1984, the
causes of increased health care costs for 1974 through 1982
were identified as:


(a) General inflation 59%
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(b)
 


Medical care inflation (over and above general inflation)
 


11%
 


(c)
 


An increasing population
 


8%
 


(d)
 


Other factors including modern medical care financing, the effect of
governmental health programs, an increasing aging population, new
technology, and the legal climate
 


22%
 


Thus, the dominant causes of increased health-care costs
were factors other than increased malpractice insurance
premiums. Although we do not know exactly to what
extent malpractice lawsuits and insurance premiums
contributed to increased health-care costs, we do know
that they were a fraction of the 22% attributed to
the other factors and an even smaller fraction of
the total causes. Furthermore, there is evidence that
notwithstanding the “tort reform” legislation enacted
in the 1970s, malpractice premiums have continued
to rise, while the ratio of physicians' malpractice
insurance costs to physicians' incomes nationally has not
changed significantly. Glen O. Robinson, The Medical
Malpractice Crisis of the 1970s:  *588  A Retrospective,
49 Law & Contemp.Probs. 5, 31 (1986). The ratio has
remained at about 1% of total health-care spending
since 1976. Mominee v. Scherbarth, 28 Ohio St.3d 270,
503 N.E.2d 717, 725 (1986) (concurring opinion) (citing
Stephen Zuckerman, Christopher F. Koller, & Randall
R. Bovbjerg, Information on Malpractice: A Review of
Empirical Research on Major Policy Issues, 49 Law &
Contemp.Probs. 85 (1986)).


In sum, the dramatic increases in medical malpractice
insurance premiums and the increased costs of health care
were not caused by significant increases in malpractice
lawsuits or claims in Utah, by either adults or minors, or
by significant increases in the size of jury verdicts. The
legislative means for solving the insurance problem by
cutting off the malpractice claims of minors simply does
not further the legislative objective. Therefore, applying
the standard of scrutiny required under Article I, section
24 set out above, we hold that the nonuniform application
of the limitations provisions in the Malpractice Act
to minors' malpractice claims does not actually and
substantially further the policy of curbing and reducing
malpractice premiums and of ensuring reasonably priced
health-care services to the people of Utah and is not
necessary to accomplish those ends.


Furthermore, even if there were evidence of significantly
increased malpractice lawsuits or increased jury verdicts
in Utah, that would not be a legitimate basis
for discriminating against the malpractice claims


of minors. 25  And even if we were to assume
that increased minors' malpractice claims increased
malpractice insurance premiums and costs of health care
to some extent, that would not justify shifting the costs of
malpractice injuries from health-care providers to injured
children and their caretakers. We agree with and adopt
what the Supreme Court of Missouri stated in Strahler v.
St. Luke's Hospital, 706 S.W.2d 7, 11 (Mo.1986):


25 The Legislature also stated that one of the purposes
for limiting the time in which actions may be
commenced against health care providers was to
allow insurers to reasonably and accurately calculate
professional liability insurance premiums. Utah Code
Ann. § 78–14–2. The evidence does not support
the proposition that the “long tail” problem was a
significant factor in causing high premiums in Utah.
As noted in the NAIC Report, the average time lapse
between an injury to a minor and the filing of a
claim was only twelve months. NAIC Report, at 115.
In addition, of the medical malpractice injuries that
result in claims nationwide, 88% are reported within
two years following the injury, and 97% are reported
within four years. Kenyon v. Hammer, 142 Ariz. 69,
688 P.2d 961, 978 (1984) (citing U.S. Department
of Health Education & Welfare, Pub. No. 73–
88, Medical Malpractice: Report of the Secretary's
Comm'n on Medical Malpractice 254 (1973)). The
effect of the remaining 3% is comparatively minor,
and to the extent that it affects insurance companies'
costs, it is reasonably predictable. Hayes v. Mercy
Hosp. & Medical Ctr., 136 Ill.2d 450, 145 Ill.Dec. 894,
909, 557 N.E.2d 873, 888 (1990).


[W]e fully appreciate the legislative purpose intended by
[the medical malpractice limitations statute], and we are
unwilling to denominate it as being illegitimate, but we
think the method employed by the legislature to battle
any escalating economic and social costs connected with
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medical malpractice litigation exacts far too high a price
from minor plaintiffs like Carol Strahler [the plaintiff
in this case] and all other minors similarly situated. For
minor plaintiffs like Carol Strahler, the cure selected by
the legislature would prove no less pernicious than the
disease it was intended to remedy.


Although it is not critical to our holding in this
case, we note that there is respected authority for
the proposition that a significant cause of dramatically
increased malpractice insurance premiums was the
cyclical pricing and investment practices of insurance
companies. During certain periods, insurance companies
set premiums at unrealistically low rates for the purpose
of acquiring new business and increasing their revenues so
that additional funds could be invested. Later, to offset the
unrealistically low rates, higher rates were charged. Such
cyclical pricing, which has little to do with malpractice
claims and lawsuits, has been an important factor in the
malpractice insurance premium crisis. Professor Robert B.
McKay described insurance industry pricing practices and
investment policies:


In recent decades the property/casualty portions of
the insurance industry have engaged in more or
less violent cyclical *589  swings of boom and
bust, profitability and loss. For example, in the
medical malpractice “crisis” of the mid–1970s, the
insurance companies were receiving low returns on their
investments while payments for medical malpractice
claims were increasing rapidly. Accordingly, and
not surprisingly, the companies raised their rates
dramatically, prompting startled protests from the
health care services, particularly medical doctors. As
a result of the complaints of the powerful medical
profession, many states adopted legislation designed
to reduce the recoveries and thus to influence a
downturn in rates. Much of the legislation was ill-
conceived, or at least did not perform as intended.
But the “crisis” subsided, probably for two reasons.
Most important was the fact that in the late 1970s and
early 1980s interest rates began their dramatic climb,
which permitted the insurance carriers to recoup their
liability payouts with income from their investments of
premium income. Accordingly, further rate increases
became unnecessary, and even some reductions were
possible. Secondarily, even where rates were not
reduced to their former low levels, doctors adjusted
to the higher rates as a cost of business that was
comfortably passed on to their patients.


In the early 1980s, with interest rates at the highest
level in memory, insurance companies prospered, and to
some extent the favorable income statistics were passed
on to customers in rates that did not reflect the cost of
risk insurance, but were unrealistically low because of
the hugely favorable investment climate.


This more or less euphoric state of affairs,
momentarily favorable to insurers and insureds
(however unfortunate for the economy as a whole)
was not destined to last. As the economy more or less
righted itself and interest rates declined to less than 10
percent, the property/casualty insurance industry began
to suffer losses, sometimes severe, for two reasons.
The artificially low rates that had been offered to
attract premiums to be invested for high returns,
now provided insufficient investment income to meet
actuarially predictable losses.


....


... What is difficult to determine is the extent to which
the earlier rates were “too low” and the extent to
which the increases pushed them “too high.” Insurance
companies have never been notably forthcoming with
their official records or statements of profitability.
However scanty the records, this much at least
seems supportable: the insurance industry (especially
the property/casualty branch) had some bad years
between 1983 and 1985, but did much better, perhaps
spectacularly so, from 1985 to 1987.


Robert B. McKay, Rethinking the Tort Liability System: A
Report From the ABA Action Commission, 32 Vill.L.Rev.
1219, 1219–21, 1221 (1987) (citations omitted).


IV. CONCLUSION


In conclusion, we hold § 78–14–4(2) unconstitutional
under Article I, section 24 of the Utah Constitution. As
a result, § 78–12–36 operates to toll both the two-year
statute of limitations and the four-year statute of repose
found in § 78–14–4(1) of the Malpractice Act.


By way of clarification, we add that we do not hold that
the Legislature can never enact a statute of limitations
that runs against minors' claims before the age of majority
is reached. In this case, the right of a minor who is
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injured at birth is placed in particular jeopardy because
the injury may not be detectable until after the limitations
periods have expired. When a child is older, there is a
greater probability that the existence and full extent of
early injuries will become known. Even then, however,
a minor has no legal capacity to sue, but if procedures
were adopted that assured that a minor's legal claim could
be litigated notwithstanding the neglect, abandonment,
or indifference of parents or caretakers, a statute of
limitations applicable to minors' claims might then be
more procedural than substantive and could possibly
constitutionally bar a minor's claim filed after the statute
of limitations had run.


Most parents do, of course, act in a vigilant manner with
respect to their children's claims. Indeed, parents often
have a monetary *590  self-interest in asserting a legal
claim for a child. Nevertheless, the law must guard the
rights of children, many of whom, unfortunately, live in
families where attention to a child's needs may be wanting.
As we recognized in Scott v. School Board, 568 P.2d
746 (Utah 1977), the possibility that a child's rights may
be lost through a parent's or another caregiver's neglect,
indifference, or abandonment is too great for the law to
ignore.


We are, of course, aware that the affairs of life must go on
and that resolution of disputes cannot always wait until
children grow up. Estates must be settled, property titles


must be cleared to maintain the alienability of property, 26


and other affairs must be concluded so that life's affairs are
not frozen until a minor reaches majority. To serve those
ends and to protect minors' rights, the law must provide
minors with a reasonable opportunity to have their legal
claims adjudicated. Perhaps the Legislature can provide a
means that adequately protects the claims of minors short
of keeping all such claims viable until minors reach the age


of majority. 27


26 Section 78–12–36, which tolls limitations periods
for minors generally, specifically excludes actions
“for the recovery of real property.” That exception
is justified by the necessity of maintaining the
alienability of property.


27 Utah's medical malpractice limitations scheme is
unusually harsh in applying statutes of limitations
to all minors, including newborn infants injured in
their earliest days. As far as we have been able to


determine, only Oregon and Utah have statutes that
bar all tolling of minors' claims. See Jones v. Salem
Hosp., 93 Or.App. 252, 762 P.2d 303 (1988). Every
other state that has addressed this issue has dealt with
statutes that have allowed limited tolling of minors'
claims for at least part of the period of minority. See
Reese v. Rankin Fite Memorial Hosp., 403 So.2d 158,
160 (Ala.1981) (minors under four have until age eight
to commence action); Barrio v. San Miguel Div. Hosp.
for Magna Copper Co., 143 Ariz. 101, 104, 692 P.2d
280, 283 (1984) (en banc) (child under seven has until
age ten to commence action); Young v. Haines, 41
Cal.3d 883, 226 Cal.Rptr. 547, 549 n. 2, 718 P.2d 909,
911 n. 2 (1986) (minors under six have until age eight
to bring claim); Cole v. Delaware League for Planned
Parenthood, Inc., 530 A.2d 1119, 1122 n. 2 (Del.1987)
(minor under six has until age six to bring claim or
until two-year statute of limitations/three-year statute
of repose expires, whichever is longer); Rohrabaugh v.
Wagoner, 274 Ind. 661, 413 N.E.2d 891, 892 (1980)
(minors under six have until age eight to commence
action); Wheeler v. Lenski, 8 Kan.App.2d 408, 658
P.2d 1056, 1058 (1983) (minor has eight years from
time of act giving rise to cause of action to bring
claim); Cioffi v. Guenther, 374 Mass. 1, 370 N.E.2d
1003, 1005 n. 1 (Mass.1977) (minor under six has
until age nine to commence action); Strahler v. St.
Luke's Hosp., 706 S.W.2d 7, 8 (Mo.1986) (en banc)
(minor under ten has until age twelve to bring action);
Carson v. Maurer, 120 N.H. 925, 424 A.2d 825, 833
(1980) (minors under age eight have until age ten to
bring action); Hohn v. Slate, 48 N.C.App. 624, 269
S.E.2d 307, 307 (1980) (minor has until age nineteen
to commence action); Mominee v. Scherbarth, 28 Ohio
St.3d 270, 503 N.E.2d 717, 718 (Ohio 1986) (minor
under age ten has until age fourteen to bring claim);
Lyons v. Lederle Laboratories, 440 N.W.2d 769, 770
(S.D.1989) (minors under six have until age eight to
commence action); Sax v. Votteler, 648 S.W.2d 661,
663 (Tex.1983) (minors under six have until age eight
to commence action). These statutes provide a more
realistic opportunity for infants to have their rights
protected than does § 78–14–4.


The judgments in both cases are reversed and remanded
for further proceedings.


HOWE, A.C.J., and DURHAM, J., concur.


ZIMMERMAN, Justice, concurring in the result:
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I join in the result reached by the majority opinion.
However, I do not base my decision on the uniform
operation of laws provision in article I, section 24 of the
Utah Constitution as does the majority, but on article
I, section 11, the open courts provision. Both grounds
were argued by the parties, but here, as in Condemarin
v. University Hospital, 775 P.2d 348, 366 (Utah 1989)
(Zimmerman, J., concurring in part), I find no reason to
reach the uniform operation of laws provision when the
right at issue is plainly one protected by article I, section
11. In this respect, I adhere to my position in Condemarin
and employ the substantive due process analysis of Berry
v. Beech Aircraft Corp., 717 P.2d 670, 677 (Utah 1985),


that is appropriate to article I, section 11 claims. 1


1 Justice Stewart relies on the fact that the statute
challenged infringes on a right guaranteed by article
I, section 11 as justification for invoking a standard
of scrutiny higher than that applicable under article
I, section 24 when mere economic legislation is at
issue. See, e.g., Blue Cross & Blue Shield v. State,
779 P.2d 634, 637–38 (Utah 1989); Mountain Fuel
Supply Co. v. Salt Lake City Corp., 752 P.2d 884, 888
(Utah 1988). On the other hand, under the majority
opinion, if the interest at stake is one that does not
fall within the protection of article I, section 11,
a lower level of scrutiny is appropriate. However,
I suspect that as applied by the majority, the real
analytical importance of the stated level of scrutiny
is less than meets the eye, at least where legislation
impinging on recovery for personal injuries is at issue.
See McCorvey v. Utah, 868 P.2d 41 (1993) (Stewart,
J., concurring and dissenting, joined by Durham,
J.) (arguing that damage cap on personal injury
recoveries against state cannot pass scrutiny under
lower standard of scrutiny for economic legislation).


*591  As to the basis of my decision today, the legislature
has effectively enacted a statute of repose for minors in
medical malpractice cases. As the majority points out,
the statutes at issue here require a minor to bring an
action within two, or at a maximum, four, years after
the malpractice injury. But since a minor has no legal,
and ordinarily no actual, ability to bring an action, even
though he or she owns the cause of action, the net effect
of the statute is to deprive the minor of the cause of action
before the minor is legally entitled to assert it. Cf. Scott v.
School Bd. of Granite Sch. Dist., 568 P.2d 746 (Utah 1977).


Because the legislation at issue operates as a statute of
repose for minors and drastically limits a minor's right


to a substantive “remedy by due course of law” for “an
injury done to him [or her] in his [or her] person, property
or reputation,” Utah Const. art. I, § 11, the legislation's
constitutionality must be tested under the settled open
courts standards of Berry and its progeny. See, e.g.,
Horton v. Goldminer's Daughter, 785 P.2d 1087 (Utah
1989); Sun Valley Water Beds v. Hughes & Son, 782 P.2d
188 (Utah 1989). Those standards are as follows:


First, section 11 is satisfied if the law [limiting one's
right to remedy] provides an injured person an effective
and reasonable alternative remedy “by due course
of law” for vindication of his [or her] constitutional
interest. The benefit provided by the substitute must
be substantially equal in value or other benefit to the
remedy abrogated in providing essentially comparable
substantive protection to one's person, property, or
reputation, although the form of the substitute remedy
may be different.


Second, if there is no substitute or alternative remedy
provided, abrogation of the remedy or cause of action
may be justified only if there is a clear social or economic
evil to be eliminated and the elimination of an existing
legal remedy is not an arbitrary or unreasonable means
for achieving the objective.


Berry, 717 P.2d at 680 (citations omitted), quoted in Sun
Valley Water Beds, 782 P.2d at 191–92.


It should be added that under our article I, section 11
cases, when we have found a statute to limit a right
protected by the open courts provision, we have, de
facto, shifted from a presumption that the limiting statute
is constitutional to a presumption that the statute is
unconstitutional, placing the burden to show that the
Berry test is satisfied upon those seeking to uphold the
challenged statute. This shift of presumption can be seen
from a careful reading of Berry, Sun Valley Water Beds,
and Horton, cases from which no member of the present
court dissented, and in Justice Durham's and my open
courts analysis in Condemarin. I suggested in Condemarin
that this shift of presumption be stated openly, 775 P.2d at
368 (Zimmerman, J., concurring in part); accord Horton,
785 P.2d at 1096 (Zimmerman, J., concurring, joined by
Durham, J.), and I repeat that suggestion again today.


In the instant case, a straightforward article I, section 11
analysis leads easily to the conclusion that this statute,
like those addressed in Berry, Sun Valley Water Beds,
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and Horton, is unconstitutional. First, the statutes in
question provide no real alternative remedy to the right of
the minor to sue after majority, which was the common
law antedating statehood. The statutes' defenders contend
that an adequate substantive remedy is provided by the
fact that a minor's parent can be appointed guardian ad
litem and that a parent has a natural interest in seeing
that the child's legal rights are vindicated. As an initial
matter, the statutes at issue provide no alternative or
substitute remedy for the one taken away. But even if
*592  the existence of a de facto alternative or substitute


would satisfy the requirements of article I, section 11, the
facts of the two cases before us are profound proof that
the asserted de facto substitute of relying on a parent to
protect the minor's interest is not “essentially comparable
substantive protection” for the child's ability to bring his
or her own action after obtaining majority.


Moving to the second analytical element of Berry, in
the absence of an adequate substitute or alternative
remedy, the proponents of the legislation limiting article
I, section 11 rights must show that “there is a clear
social or economic evil to be eliminated and [that]
the elimination of an existing legal remedy is not
an arbitrary or unreasonable means for achieving the
objective.” 717 P.2d at 680. Here, as in the analogous


situation in Condemarin, the legislation's supporters have
not carried their burden of proof. As the majority
opinion demonstrates, the justifications advanced for the
legislature's severe abridgement of the right of this narrow
category of potential plaintiffs to bring their actions for
actual injuries suffered are speculative, to put it charitably.
The defenders of this legislation certainly have not shown
that the effective elimination of the minor's legal right to
sue for medical malpractice is a reasonable, nonarbitrary
means for lowering medical malpractice premiums in
Utah. Absent such a showing, they have failed to rebut
the presumption of unconstitutionality that attaches to
legislation that so severely limits a common law right of
action protected by article I, section 11.


For the foregoing reasons, I concur in the decision of the
majority to strike down section 78–14–4(2) to the extent
that it applies to minors.


HALL, C.J., concurs in the concurring opinion of
ZIMMERMAN, J.


All Citations


867 P.2d 572


End of Document © 2017 Thomson Reuters. No claim to original U.S. Government Works.
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267 P.3d 863
Supreme Court of Utah.


MARION ENERGY, INC.; State of Utah,
School and Institutional Trust Lands


Administration, Plaintiffs and Appellants,
v.


KFJ RANCH PARTNERSHIP,
Defendant and Appellee.


No. 20090796.
|


Aug. 19, 2011.


Synopsis
Background: Oil and gas deposit lessees brought
condemnation action against landowner, alleging that
lessees had authority to take land under eminent domain
statute permitting taking for construction of roads to
access “mineral deposits.” The District Court, Seventh
District, Price Department, George M. Harmond, J.,
granted landowner's motion to dismiss. Lessees appealed.


Holdings: The Supreme Court, Durrant, Associate C.J.,
held that:


[1] phrase “mineral deposits” in eminent domain statute
was ambiguous;


[2] interpreting “mineral deposits” in such a way as to
exclude oil and gas deposits from scope of statute did not
create an absurd result; and


[3] Court would strictly construe eminent domain statute
in favor of landowner.


Affirmed.


Lee, J., filed dissenting opinion.


Attorneys and Law Firms


*864  Jack R. Luellen, Relma M. Miller, Denver, CO, for
plaintiff Marion Energy, Inc.


Thomas A. Mitchell, Salt Lake City, for plaintiff School
and Institutional Trust Lands Administration.


Joane P. White, Price, Thomas R. Karrenberg, Jon V.
Harper, Samantha J. Slark, Salt Lake City, for defendant.


Phillip Wm. Lear, Jeffrey R. Taylor, Salt Lake City, for
amicus Utah Petroleum Association.


AMENDED OPINION *


* The court has rewritten paragraphs 28–30.


Associate Chief Justice DURRANT, opinion of the
Court:


INTRODUCTION


¶ 1 Appellants, Marion Energy, Inc. (Marion) and the
State of Utah School and Institutional Trust Lands
Administration (the Trust), lease and own oil and gas
deposits that lie underneath property owned by the KFJ
Ranch Partnership (KFJ). In order to build a road to
access these deposits, Marion and the Trust seek to
condemn a portion of KFJ's land. To do so, they rely upon
a statute that permits the exercise of eminent domain for
the construction of “roads ... to facilitate ... the working


of ... mineral deposits.” 1  The question for our resolution
is whether the phrase “mineral deposits,” as used in this
statute, was intended by the Legislature to encompass oil
and gas deposits.


1 UTAH CODE ANN. § 78B–6–501(6)(a) (2008). Since
this appeal was filed the language of section 501(6)(a)
has been amended. Except where otherwise indicated,
we refer to the 2008 version of the statute throughout
this opinion.


¶ 2 We conclude that the answer to this question is not
apparent from the statute's plain language, as is evident
from the fact that the phrase “mineral deposits” is defined
in some sections of the Utah Code to include oil and
gas, but defined in other sections to exclude oil and
gas. Because we find that this phrase is susceptible to
either of these reasonable interpretations, we conclude
that the statute upon which Marion and the Trust rely
is ambiguous. When faced with such an ambiguity in a
statute purporting to grant the power of eminent domain,
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we strictly *865  construe the ambiguity against the


condemning party. 2  Accordingly, we hold that Marion
and the Trust are not authorized by this statute to
condemn KFJ's land. We therefore affirm the district
court's dismissal of Marion and the Trust's condemnation
action.


2 See Bertagnoli v. Baker, 117 Utah 348, 215 P.2d 626,
627–28 (1950) (“The right of eminent domain, being
in derogation of the rights of individual ownership
in property, has been strictly construed by the courts
so that no person will be wrongfully deprived of the
use and enjoyment of his property.”); Great Salt Lake
Auth. v. Island Ranching Co., 18 Utah 2d 45, 414 P.2d
963, 969 (1966) (Callister, J., dissenting) (“When the
right to exercise the power [of eminent domain] can
only be made out of argument and inference, it does
not exist.”).


BACKGROUND


¶ 3 KFJ is the owner of the KFJ Ranch, which consists
of approximately 9,400 acres of land located near Price,
Utah. Approximately 6,600 acres of this land are owned
by KFJ in fee simple. The remaining 2,800 acres are leased
from the state and federal governments.


¶ 4 Marion is the lessee of two oil and gas deposits located
in Price, Utah. Marion leased these deposits from the
Trust. Both of the leases lie beneath surface land owned
or leased by KFJ.


¶ 5 In an effort to exploit its leased oil and gas deposits,
Marion wishes to construct two wells on surface lands
owned by KFJ. Due to the topography of the land and
the proposed well locations, Marion contends that it
is “impossible ... to access [its] leases without crossing
surface lands owned and/or controlled by” KFJ. To
resolve this dilemma, Marion attempted to negotiate an
easement with KFJ that would allow Marion to cross
KFJ's land to access its oil and gas deposits. KFJ refused
these requests.


¶ 6 Following KFJ's refusal, Marion and the Trust
brought a condemnation action in the district court
seeking to condemn nearly fifteen acres of KFJ's property
to construct a four-mile-long road giving Marion access to
the proposed well locations. An appraiser hired by Marion


estimated that the total value of the land sought to be
condemned was $28,000.


¶ 7 In their condemnation action before the district court,
Marion and the Trust attempted to invoke what they refer
to as the “express rights of eminent domain granted by
the legislature and codified as Utah Code [section] 78B–
6–501(6)(a).” Section 501(6)(a) permits the exercise of
eminent domain for the construction of “roads, railroads,
tramways, tunnels, ditches, flumes, pipes, and dumping
places to facilitate the milling, smelting, or other reduction
of ores, or the working of mines, quarries, coal mines, or


mineral deposits including minerals in solution.” 3


3 UTAH CODE ANN. § 78B–6–501(6)(a) (2008).


¶ 8 After initiation of the condemnation action, KFJ
moved to dismiss based on its contention that section
501(6)(a) does not grant Marion and the Trust the power
of eminent domain to condemn land to build a road
to access leased oil and gas deposits. In response to
KFJ's motion, the district court conducted a hearing to
determine whether section 501(6)(a) “provide[s] authority
to take lands for roads to access oil and gas deposits.”


¶ 9 To resolve this question, the district court began by
noting that it was “required to consider the plain language
of the statute, to consider that each word has been used
advisedly, and to presume any omissions are purposeful.”
Looking to the statute's text, the court then observed that
section 501(6)(a) “lists the substances for which land can
be condemned for roads, and [that] oil and gas are not
included.” Additionally, the court determined that the fact
that “oil and gas are specifically mentioned in Utah Code
[section] 78B–6–501(6)(d) ... shows [that] the legislature
purposefully intended to exclude oil and gas from ...
[section] 78B–6–501(6)(a).” Based on this analysis, the
district court granted KFJ's motion to dismiss, concluding
that section 501(6)(a) “does not provide authority to take
land for roads to access oil and gas deposits.”


¶ 10 On appeal, Marion and the Trust contend that the
district court erred in concluding that section 501(6)(a)
does not provide *866  authority to condemn land to
build a road to access the leased oil and gas deposits.
In support of this position, Marion and the Trust argue
that the plain language of section 501(6)(a) and over one
hundred years of precedent demonstrate that the phrase
“mineral deposits” includes oil and gas. Additionally,
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Marion and the Trust argue that any interpretation of the
phrase “mineral deposits” that excludes oil and gas would
create an absurd result.


¶ 11 In contrast, KFJ argues that the plain language of
section 501(6)(a) does not authorize Marion to condemn
land to build a road to access its leased oil and gas
deposits. Alternatively, KFJ contends that section 501(6)
(a) is ambiguous and that we must strictly construe this
ambiguity against Marion—the party seeking to exercise
the power of eminent domain. We have jurisdiction to
hear this appeal pursuant to section 78A–3–102(3)(j) of
the Utah Code.


STANDARD OF REVIEW


[1]  ¶ 12 “We review questions of statutory interpretation
for correctness, affording no deference to the district


court's legal conclusions.” 4


4 State v. Gallegos, 2007 UT 81, ¶ 8, 171 P.3d 426.


ANALYSIS


I. SECTION 501(6)(a) DOES NOT AUTHORIZE
MARION TO CONDEMN LAND TO BUILD A


ROAD TO ACCESS ITS OIL AND GAS DEPOSITS


¶ 13 In relevant part, section 501(6)(a) of the Utah
Code provides that the right of eminent domain may be
exercised for the building of “roads ... to ... facilitate


the ... working of ... mineral deposits.” 5  The central
question presented for our review is whether subsection
(6)(a)'s use of the phrase “mineral deposits” encompasses
the terms “oil” and “gas” and thereby provides Marion
with authority to condemn KFJ's property to build a
road to access its leased oil and gas deposits. Because
we conclude that section 501(6)(a) is ambiguous, and
because we strictly construe this ambiguity against the
condemning party, we hold that section 501(6)(a) does not
provide Marion with authority to condemn KFJ's land.


5 See UTAH CODE ANN. § 78B–6–501(6)(a) (2008).


[2]  [3]  [4]  [5]  ¶ 14 It is well settled that when
faced with a question of statutory interpretation, “our
primary goal is to evince the true intent and purpose of


the Legislature.” 6  “The best evidence of the legislature's


intent is ‘the plain language of the statute itself.’ ” 7


Thus, “[w]hen interpreting a statute, we assume, absent
a contrary indication, that the legislature used each
term advisedly according to its ordinary and usually


accepted meaning.” 8  Additionally, we “presume[ ] that
the expression of one [term] should be interpreted as


the exclusion of another.” 9  We therefore seek to give
effect to omissions in statutory language by presuming all
omissions to be purposeful.


6 Salt Lake Cnty. v. Holliday Water Co., 2010 UT 45, ¶
27, 234 P.3d 1105 (internal quotation marks omitted).


7 State v. Miller, 2008 UT 61, ¶ 18, 193 P.3d 92 (quoting
State ex rel. Z.C., 2007 UT 54, ¶ 6, 165 P.3d 1206).


8 Hutter v. Dig–It, Inc., 2009 UT 69, ¶ 32, 219 P.3d 918.


9 Carrier v. Salt Lake Cnty., 2004 UT 98, ¶ 30, 104 P.3d
1208 (internal quotation marks omitted).


[6]  [7]  ¶ 15 When the “ ‘meaning of [a] statute can be
discerned from its language, no other interpretive tools are


needed.’ ” 10  But when statutory language is ambiguous
—in that its terms remain susceptible to two or more
reasonable interpretations after we have conducted a plain
language analysis—we generally resort to other modes of
statutory construction and “seek guidance from legislative


history” and other accepted *867  sources. 11  In some
specific contexts, however, we have adopted unique rules


that guide our construction of ambiguous terms. 12


10 State v. Harker, 2010 UT 56, ¶ 12, 240 P.3d 780
(quoting LPI Servs. v. McGee, 2009 UT 41, ¶ 11,
215 P.3d 135); see also Nelson v. Salt Lake Cnty.,
905 P.2d 872, 875 (Utah 1995) (“When language
is clear and unambiguous, it must be held to
mean what it expresses, and no room is left for
construction.” (internal quotation marks omitted)).


11 Taylor ex rel. Taylor v. Ogden City Sch. Dist., 927
P.2d 159, 167 (Utah 1996) (Durham, J., dissenting).


12 See, e.g., Cnty. Bd. of Equalization v. Utah State
Tax Comm'n, 944 P.2d 370, 373–74 (Utah 1997)
(noting that we construe ambiguities in tax imposition
statutes “liberally in favor of the taxpayer” (internal
quotation marks omitted)); Bertagnoli v. Baker, 117
Utah 348, 215 P.2d 626, 627–28 (1950) (holding that
all ambiguities in statutes granting the power of
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eminent domain must be construed strictly against the
condemning party).


¶ 16 For instance, because the exercise of eminent domain
results in the derogation of a property owner's right to
use and enjoy his land, we have stated that any ambiguity
in statutory language purporting to grant the power of
eminent domain must be strictly construed in favor of the


property owner and against the condemning party. 13  In
that context, we stated in Bertagnoli that “the extent to
which the power [of eminent domain] may be exercised
is limited to the express terms and clear implication of


the statute.” 14  Not only is this rule of strict construction
supported by our precedent, it is also consistent with the
“majority rule” for interpreting eminent domain statutes


expressed in numerous authorities on this topic. 15


13 See, e.g., Bertagnoli, 215 P.2d at 628 (“The right of
eminent domain, being in derogation of the rights of
individual ownership in property, has been strictly
construed by the courts so that no person will be
wrongfully deprived of the use and enjoyment of
his property.”); see also Salt Lake Cnty. v. Murray
City Redevelopment, 598 P.2d 1339, 1345 (Utah 1979)
(“ ‘Statutes conferring the power of condemnation
under the right of eminent domain are strictly
construed.’ ” (quoting Tremonton v. Johnston, 49
Utah 307, 164 P. 190, 191 (1917))); Great Salt Lake
Auth. v. Island Ranching Co., 18 Utah 2d 276, 421
P.2d 504, 505–06 (1966) (applying the rule of strict
construction articulated in Bertagnoli ).


14 215 P.2d at 627 (emphasis added). The dissenting
opinion contends that the rule articulated in
Bertagnoli is not “well-settled” because it conflicts
with our statement in Monetaire Mining Co. v.
Columbus Rexall Consolidated Mines Co. that “it
is generally agreed that where the right of eminent
domain is granted for a particular purpose, then
the statute must be given a liberal construction
in furtherance of such purpose.” 53 Utah 413,
174 P. 172, 175 (1918). But unlike the rule of
strict construction articulated in Bertagnoli, the rule
announced in Monetaire Mining Co. does not apply to
ambiguous eminent domain statutes. See id. Instead,
the rule announced in Monetaire Mining Co.—under
which we are to liberally construe eminent domain
statutes—applies only when a statute “clear[ly] and
explicit[ly] ... grants the right of eminent domain
for [a particular] purpose.” Id. (emphases added).
Accordingly, because these rules are designed to


resolve entirely distinct issues, we disagree that they
conflict with one another.


15 See, e.g., Norman J. Singer & J.D. Shambie Singer,
SUTHERLAND STATUTES AND STATUTORY
CONSTRUCTION § 64:6 (7th ed. 2010) (“Grants of
the power of eminent domain must be found expressly
or by necessary implication in legislation, and the
policy has become well established that such grants
are strictly interpreted against the condemning party
and in favor of the owners of property sought to be
condemned.”); 26 AM.JUR.2DEminent Domain § 24
(2010) (“A grant of the power of eminent domain is
to be strictly construed against the condemning party
and in favor of the property owner, and the prescribed
method of taking must be strictly pursued.”); 29A
C.J.S. Eminent Domain: Who May Exercise Power
§ 24 (2010) (“The right to exercise the power of
eminent domain must be conferred by statute, either
in express words or by necessary implication. Because
such power is in derogation of common right, the
acts conferring it generally should not be enlarged or
extended by inference or implication. Instead, they
are to be strictly construed in favor of the landowner
so that no person will be deprived of the use and
enjoyment of his or her property except by a valid
exercise of the power.”).


¶ 17 Given this rule of strict construction, Marion is
authorized to condemn KFJ's land to build a road to
access its leased oil and gas deposits only if such authority
is expressly granted or clearly implied by the plain


language of section 501(6)(a). 16  In support of *868  their
position that section 501(6)(a) provides this authority,
Marion and the Trust contend that “as a matter of law”
the phrase “mineral deposits” encompasses oil and gas.
They also argue that any interpretation of the phrase
“mineral deposits” that does not include oil and gas would
create an absurd result. As explained below, we disagree
with these arguments and conclude that section 501(6)(a)
does not provide Marion with the authority it seeks to
exercise.


16 See Bertagnoli, 215 P.2d at 627–28; see also Island
Ranching Co., 414 P.2d at 969 (Callister, J.,
dissenting) (“When the right to exercise the power [of
eminent domain] can only be made out of argument
and inference, it does not exist.”). The dissenting
opinion contends that the canon articulated in
Bertagnoli should not be applied in cases “where the
interests of two private property holders are at issue.”
Infra ¶ 51. We disagree. Although Marion and the
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Trust have property interests at issue in this case,
only KFJ faces the possibility of being permanently
deprived of its property through the unauthorized use
of the power of eminent domain. The protection of
private property owners against such unauthorized
condemnations is the very purpose for which the rule
of strict construction announced in Bertagnoli was
created; we therefore feel it is applicable to the instant
case.


A. The Language of Section 501(6)(a) Is Ambiguous
and Does Not Clearly or Implicitly Provide Authority to


Take Land to Build a Road to Reach Oil and Gas Deposits


[8]  [9]  ¶ 18 When interpreting statutory language, we
generally seek to “read each term according to its ordinary


and accepted meaning.” 17  But the phrase “mineral
deposits” does not have a single “ordinary and accepted
meaning.” Instead, the phrase's meaning may vary and
must be interpreted based upon the context in which it is
used.


17 Harker, 2010 UT 56, ¶ 12, 240 P.3d 780 (internal
quotation marks omitted).


¶ 19 In Carrier, this court was asked to determine
whether a zoning ordinance's use of the phrase “mineral


extraction” encompassed gravel pit operations. 18  To
resolve this issue, we began by noting that “[i]n its broadest
sense, the term ‘mineral’ necessarily encompasses the


term ‘gravel.’ ” 19  But rather than adopting this broad
definition, we determined that what “the term ‘mineral’
actually incorporates ... in any given situation ... is largely


contextual.” 20  This is because the term “ ‘mineral’ is a
word of general language, and [is] not per se a term of art.'


” 21  Instead, the term “ ‘is used in many senses' ” and is
“ ‘susceptible to limitation or expansion according to the
intention with which it is used in the particular instrument


or statute.’ ” 22  Recognizing that the term “mineral” is
ambiguous when read in isolation, we looked to its context
in the statute and in other related statutes. After doing
so, we held that the term “mineral extraction” did not


encompass gravel pit operations. 23


18 2004 UT 98, ¶ 1, 104 P.3d 1208.


19 Id. ¶ 32.


20 Id.


21 Id. (quoting Bumpus v. United States, 325 F.2d 264,
266 (10th Cir.1963)).


22 Id. (quoting Bumpus, 325 F.2d at 266).


23 Id. ¶ 41.


¶ 20 Like the term “mineral,” the phrase “mineral deposit”
may be “used in many senses” and is “susceptible to
limitation or expansion according to the intention with
which it is used.” Thus, to determine what the phrase
“mineral deposits” actually incorporates in any given
situation, we must look to the context in which the
phrase is used. Unfortunately, the context in which the
phrase “mineral deposits” is used in section 501 does not
indicate whether the Legislature intended the phrase to
encompass oil and gas deposits. Indeed, looking at the text
of section 501(6)(a) and its accompanying subsections, we
are persuaded that reasonable arguments can be made
in favor of defining “mineral deposits” so broadly as to
include oil and gas, or so narrowly as to exclude oil and
gas.


¶ 21 In examining the text of section 501 as “a whole,” 24


we find it highly relevant that subsection (6)(d) provides
that the right of eminent domain may be exercised to


condemn property to build “gas, oil, or coal pipelines.” 25


On one hand, this language may be read as suggesting
that the Legislature did not intend for oil and gas to be
provided for in subsection (6)(a). Indeed, KFJ has argued
that because the terms “oil” and “gas” are expressly
included in subsection (6)(d) and omitted from subsection
(6)(a) we must presume that this omission was purposeful
and must interpret subsection (6)(a) as not reaching oil and
gas deposits.


24 Harker, 2010 UT 56, ¶ 12, 240 P.3d 780 (internal
quotation marks omitted).


25 UTAH CODE ANN. § 78B–6–501(6)(d) (2008).


*869  ¶ 22 On the other hand, one could reasonably read
subsection (6)(d)'s inclusion of the terms “oil” and “gas”
as an indication that the Legislature intended for these
substances to be encompassed in subsection (6)(a)'s use
of the phrase “mineral deposits.” For instance, Marion
has argued that the Legislature intended subsection (6)
(a) to relate to the working and exploitation of mineral
products, and that subsections (6)(b) through (6)(f) were



http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2023155408&pubNum=0004645&originatingDoc=I5202b6d9cca311e0a06efc94fb34cdeb&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2005567149&pubNum=0004645&originatingDoc=I5202b6d9cca311e0a06efc94fb34cdeb&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2005567149&originatingDoc=I5202b6d9cca311e0a06efc94fb34cdeb&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2005567149&originatingDoc=I5202b6d9cca311e0a06efc94fb34cdeb&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2005567149&originatingDoc=I5202b6d9cca311e0a06efc94fb34cdeb&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1963116514&pubNum=0000350&originatingDoc=I5202b6d9cca311e0a06efc94fb34cdeb&refType=RP&fi=co_pp_sp_350_266&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_350_266

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1963116514&pubNum=0000350&originatingDoc=I5202b6d9cca311e0a06efc94fb34cdeb&refType=RP&fi=co_pp_sp_350_266&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_350_266

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1963116514&pubNum=350&originatingDoc=I5202b6d9cca311e0a06efc94fb34cdeb&refType=RP&fi=co_pp_sp_350_266&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_350_266

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2005567149&originatingDoc=I5202b6d9cca311e0a06efc94fb34cdeb&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2023155408&pubNum=0004645&originatingDoc=I5202b6d9cca311e0a06efc94fb34cdeb&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTSTS78B-6-501&originatingDoc=I5202b6d9cca311e0a06efc94fb34cdeb&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_1c1b000009a65





Marion Energy, Inc. v. KFJ Ranch Partnership, 267 P.3d 863 (2011)


179 Oil & Gas Rep. 557, 2011 UT 50


 © 2017 Thomson Reuters. No claim to original U.S. Government Works. 6


intended to provide for the storage and transportation
of such mineral products. Accordingly, Marion contends
that because the Legislature included the terms “oil”
and “gas” in subsection (6)(d), it must have intended
subsection (6)(a)'s use of the phrase “mineral deposits”
to encompass oil and gas. After considering the text
of section 501 as a whole, we conclude that both of
these arguments provide reasonable interpretations of
subsection (6)(a)'s use of the phrase “mineral deposits.”


¶ 23 In reaching this conclusion, we also find relevant that
other sections of the Utah Code specifically define the
phrase “mineral deposits” as both including or excluding
oil and gas. For instance, section 53C–1–103(4) of the
Utah Code—the School and Institutional Trust Lands
Management Act (SITLA)—defines the term “mineral” as


including “oil, gas, and hydrocarbons.” 26  Alternatively,
the Utah Mined Land Reclamation Act specifically
defines the phrase “mineral deposit” as “an accumulation
of mineral matter in the form of consolidated rock,
unconsolidated material, [and] solutions ... exclud [ing] ...


oil and gas.” 27


26 Id. § 53C–1–103(4) (2009).


27 Id. § 40–8–4(6) (2010) (emphasis added).


¶ 24 In the instant case, both parties have cited to these
sections of the code and have argued that these definitions
support their respective interpretations of “mineral
deposits.” But rather than support the proposition that
the phrase “mineral deposits” generally encompasses
or excludes oil and gas, these statutory definitions
merely reinforce the conclusion that whether oil and gas
are appropriately deemed mineral deposits depends on


the context in which the phrase is used. 28  Moreover,
these varied definitions provide further support for our
conclusion that it is reasonable to interpret “mineral
deposits” so broadly as to include oil and gas, or so
narrowly as to exclude these substances.


28 See Carrier, 2004 UT 98, ¶ 34, 104 P.3d 1208.


¶ 25 In sum, the phrase “mineral deposits” does not have
a single fixed meaning. Instead, the phrase may be used
in a variety of ways and must be interpreted based on
the context in which it is used. Because the context of
section 501(6)(a) does not indicate whether the Legislature
intended the phrase “mineral deposits” to include oil and
gas, and because the Legislature has defined the phrase in


other sections of the code as both including or excluding
oil and gas, we conclude that the phrase is susceptible to
two reasonable interpretations. Based on these competing
reasonable interpretations, we hold that section 501(6)(a)'s
use of the phrase “mineral deposits” is ambiguous.


B. Narrowly Interpreting Section 501(6)
(a) Would Not Create an Absurd Result


[10]  [11]  [12]  ¶ 26 In opposition to the conclusion
that section 501(6)(a) is ambiguous, Marion and the Trust
contend that narrowly interpreting the phrase “mineral
deposits” would create an absurd result. We disagree.
Generally, when interpreting statutes we seek to avoid
interpretations “which render some part of a provision


nonsensical or absurd.” 29  Thus, when “ ‘statutory
language ... presents the court with two alternative
readings, we prefer the reading that avoids absurd results.’


” 30  In defining the parameters of what constitutes an
absurd result, we have noted that such a “result must be
so absurd that the legislative body which authored the


legislation could not have intended it.” 31


29 O'Dea v. Olea, 2009 UT 46, ¶ 32, 217 P.3d 704
(internal quotation marks omitted).


30 Encon Utah, LLC v. Fluor Ames Kraemer, LLC, 2009
UT 7, ¶ 73, 210 P.3d 263 (quoting State ex rel. Z.C.,
2007 UT 54, ¶ 15 n. 5, 165 P.3d 1206).


31 State ex rel. Z.C., 2007 UT 54, ¶ 13, 165 P.3d 1206.


*870  ¶ 27 Here, Marion and the Trust argue that
narrowly interpreting “mineral deposits” would create an
“irrational and absurd [result] in at least two distinct
manners.” First, they contend that this interpretation
would permit “one landowner [to] effectively prevent the
Trust from accessing and exploiting its oil and gas deposits
for the benefit of the Trust.” Second, they claim that it
“would give parties the power of condemnation to store oil
and gas under section 501(6)(d) but not to produce it under
section 501(6)(a).” We find these arguments unpersuasive.


¶ 28 While a narrow interpretation of the phrase “mineral
deposits” may deprive Marion of one means of accessing
its leased oil and gas deposits, Marion still has other
available means of accessing and exploiting them. For
instance, Part 4 of SITLA—which governs the minerals
leased by Marion—provides that “[a] mineral lessee ...
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has the right at all times to enter upon the leasehold
for prospecting, exploring, developing, and producing


minerals and shall have reasonable use of the surface.” 32


32 UTAH CODE ANN. § 53C–2–409(2)(a) (2009)
(emphases added).


¶ 29 The same section also provides specific means
of gaining access to privately owned property such as
“securing the written consent or waiver of the surface


owner or lessee” 33  or “execut[ing] ... a ... bond.” 34  Thus,
while Marion may not have authority to permanently
deprive KFJ of its property through condemnation,
Marion may have a statutory right to enter the portions
KFJ's property on which Marion has mineral rights so
long as it complies with the requirements contained in Part
4 of SITLA.


33 Id. § 409(3)(a).


34 Id. § 409(3)(c).


¶ 30 Because Marion has alternative avenues of access
to its leased mineral rights, we do not believe that it
would be absurd to interpret section 501(6)(a)'s use of the
phrase “mineral deposits” as not encompassing oil and
gas. In further support of this conclusion, we also note
that we do not think that such a narrow interpretation
would create a “result ... so absurd that the legislative
body which authored the legislation could not have


intended it.” 35  Indeed, given the importance of private
property rights and the extreme burden associated with
permanently condemning a property owner's land, we
believe the Legislature could reasonably have intended to
require parties to use means less intrusive than building
a permanent road to transport oil and gas across private
property—such as securing an easement or condemning
a smaller portion of land to build pipelines. For these
reasons, we conclude that narrowly interpreting the
phrase “mineral deposits” so as not to include oil and gas
would not create an absurd result.


35 See State ex rel. Z.C., 2007 UT 54, ¶ 13, 165 P.3d
1206.


C. Because We Find That Section
501(6)(a) Is Ambiguous, We Strictly


Construe Its Language in Favor of KFJ


[13]  ¶ 31 Given our conclusion that section 501(6)
(a) is susceptible to two reasonable interpretations, and
that neither of these interpretations would create an
absurd result, we must turn to other rules of statutory
construction. As discussed above, because the exercise of
eminent domain results in the derogation of a property
owner's right to use and enjoy his land, we strictly construe
any ambiguity in statutory language purporting to grant
the power of eminent domain in favor of the property


owner and against the condemning party. 36  Strictly
construing the ambiguity at issue in this case in favor of
KFJ compels us to conclude that section 78B–6–501(6)(a)
of the Utah Code does not provide Marion authority to
condemn KFJ's land to build a road to access its leased oil
and gas deposits.


36 See, e.g., Bertagnoli, 215 P.2d at 628 (“The right of
eminent domain, being in derogation of the rights of
individual ownership in property, has been strictly
construed by the courts so that no person will be
wrongfully deprived of the use and enjoyment of his
property.”).


¶ 32 In reaching this conclusion, we recognize that Marion
and the Trust have advanced public policy arguments
in support of their interpretation of section 501(6)(a).
But *871  given our rules of statutory construction in
the context of eminent domain statutes, we feel these
arguments should be directed to the Legislature rather


than to this court. 37  Thus, without considering these
policy concerns, and relying solely on our eminent domain
canon of interpretation, we resolve section 501(6)(a)'s
ambiguity against Marion and conclude that the section
does not provide Marion with the authority it seeks to
exercise.


37 See, e.g., State v. Ireland, 2006 UT 82, ¶ 21, 150
P.3d 532 (“[S]hould any part of our interpretation
bring[ ] about a result contrary to the intention of
the Legislature, it is a matter for the Legislature
to remedy.” (second alteration in original) (internal
quotation marks omitted)); Kincheloe v. Coca–Cola
Bottling Co. of Ogden, 656 P.2d 440, 442 (Utah
1982) (“[A]ny recommended change to [statutory] law
should be addressed to the legislature and not the
court.”).


CONCLUSION
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¶ 33 In interpreting statutory language, our primary goal
is to give effect to the legislature's intent. To accomplish
this goal, we begin by looking to the statute's plain
language. When the language of a statute purporting to
grant the power of eminent domain is ambiguous, we
strictly construe all ambiguities against the condemning
party.


¶ 34 In the instant case, we conclude that section 501(6)
(a)'s use of the phrase “mineral deposits” is ambiguous
because it may be understood to have at least two
reasonable meanings: either including or excluding oil and
gas. Given this ambiguity, we must construe the statute in
favor of KFJ and against Marion. Based on this rule of
strict construction, we hold that section 78B–6–501(6)(a)
of the Utah Code does not provide Marion with authority
to condemn land to build a road to access its leased oil
and gas deposits. We therefore affirm the district court's
dismissal of Marion and the Trust's condemnation action.


¶ 35 Chief Justice DURHAM, Justice PARRISH, and
Justice NEHRING concur in Associate Chief Justice
DURRANT's opinion.


Justice LEE, dissenting:
¶ 36 As the court today indicates, the statutory term
“mineral deposits” is sometimes used narrowly to refer
to solid mineral ores and sometimes used broadly to
encompass oil and gas reserves. The question presented
in this case is which of these two meanings to ascribe to
that term as it appears in the eminent domain statute,
UTAH CODE SECTION 78B–6–501(6). I respectfully
dissent from the court's resolution of that question on
the basis of a “canon” of narrow construction of eminent
domain provisions. Instead of falling back on that canon,
I would decide which meaning of “mineral deposits” is
reasonably conveyed by the term as it appears in this
particular statute, and would hold that the term in that
context encompasses oil and gas and not just solid ore.


¶ 37 In my view, we should not interpret eminent
domain statutes “narrowly” with a thumb on the scale
in favor of private property owners or “liberally” in
favor of the condemning authority (as courts have also
sometimes suggested). We should interpret them fairly
and reasonably in an attempt to find the precise balance
of these competing interests that was adopted by the


legislature. When courts resort too hastily to substantive
canons, they run the risk of substituting their own policy
views for the balance struck by the legislature. It seems to
me that the majority's canon does just that. I respectfully
dissent from the use of the canon and would find that
the statutory text here favors the condemning authority
by authorizing the construction of roads to facilitate the
mining of oil and gas.


I


¶ 38 As the majority indicates, this court and others
have sometimes indicated an inclination to read eminent


domain statutes narrowly. 1  Although this principle often
*872  flies under the banner of a “canon,” it is not


the kind of canon we ordinarily employ in ascertaining
statutory meaning. By “canon,” we usually have reference
to the kinds of “tools that guide our construction of
statutes in accordance with common, ordinary usage and
understanding of language.” Olsen v. Eagle Mountain
City, 2011 UT 10, ¶ 19, 248 P.3d 465. Such linguistic
canons are often uncontroversial, since they aid in the
judicial attempt to assign meaning to statutory terms in
a predictable fashion that respects reasonable reliance
interests of the parties regulated by statute and likewise
validates legislators' expectations of the import of their
legislative text.


1 See, e.g., Bertagnoli v. Baker, 117 Utah 348, 215 P.2d
626, 628 (1950) (“The right of eminent domain, being
in derogation of the rights of individual ownership
in property, has been strictly construed by the courts
so that no person will be wrongfully deprived of
the use and enjoyment of his property.”); see also
Salt Lake Cnty. v. Murray City Redevelopment, 598
P.2d 1339, 1345 (Utah 1979) (“Statutes conferring the
power of condemnation under the right of eminent
domain are strictly construed.”) (internal quotation
marks omitted); Great Salt Lake Auth. v. Island
Ranching Co., 18 Utah 2d 45, 414 P.2d 963, 968 (1966)
(Callister, J., dissenting), rev'd on reh'g, 18 Utah 2d
276, 421 P.2d 504 (1966).


¶ 39 The “canon” embraced by the majority is not of
this ilk. There is no reason to expect that the common,
ordinary usage of language regarding the eminent domain
power is typically exaggerated, necessitating a “narrow”
construction to determine its true meaning. Presumably,
the legislature meant what it said when it prescribed the
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terms of the eminent domain authority to build roads
to access “mineral deposits.” If so, we undermine the
reasonable reliance interests of the parties regulated by the
statute if we read it narrowly, just as we also invalidate
legislative intent on the matter.


¶ 40 I recognize that this and other courts have sometimes
“canonized” other principles of construction that have
nothing to do with identifying ordinary usage or meaning.
Such canons are substantive, in that they seek to advance
values or principles exogenous to the goal of identifying


legislative intent. 2  Courts ought to tread lightly in
canonizing these sorts of principles, as they threaten to
impinge on the policymaking domain of the legislature.


2 Amy Coney Barrett, Substantive Canons and Faithful
Agency,90 B.U. L.REV. 109, 110 (2010) (“[I]t is
generally recognized that substantive canons advance
policies independent of those expressed in the
statute.”).


¶ 41 I do not mean to suggest that all substantive canons
are inappropriate. Such canons are least problematic
when they advance policies that emanate from some
other source of positive law like the Constitution. When
courts narrowly construe federal statutes that impinge


on traditional state functions, 3  for example, they protect
values inherent in constitutional principles of federalism.
In such cases, courts are advancing the values or principles
canonized in the Constitution, not in the mind or
heart of the judiciary. Courts are also on solid ground
when they embrace substantive canons that claim a
long, unbroken pedigree. When we construe statutes


to avoid constitutional doubts 4  or to favor criminal
defendants, for example, we are embracing substantive
canons embraced long and wide by courts everywhere.
Such canons may be justified on the ground that the
legislature acts in full knowledge of them, so we may
properly assume that it took these canons into account in


adopting the statutory language it chose. 5


3 Gregory v. Ashcroft, 501 U.S. 452, 460–61, 111 S.Ct.
2395, 115 L.Ed.2d 410 (1991) (“If Congress intends
to alter the usual constitutional balance between the
States and the Federal Government, it must make its
intention to do so unmistakably clear in the language
of the statute.” (internal quotation marks omitted)).


4 See Ex Parte Randolph, 20 F.Cas. 242, 254 (Marshall,
Circuit Justice) (C.C.D.Va.1833) (No. 11,558) (“If


the case may be determined on other points, a just
respect for the legislature requires, that the obligation
of its laws should not be unnecessarily and wantonly
assailed.”).


5 Barrett, supra note 2, at 159 (“To the extent
that these canons are well-established, they are
conventions with which the interpretive community
of lawyers is conversant.”); John F. Manning,
Clear Statement Rules and the Constitution, 110
COLUM. L.REV. 399, 406 (2010) (“[A substantive]
canon might nonetheless reflect a deeply embedded
Anglo–American legal tradition ...—a convention
against which Congress may have legislated from the
beginning of the Republic.”).


¶ 42 The canon embraced by the majority is not such
a canon. Though “this rule of strict construction [is]
supported by our precedent,” supra ¶ 16, our cases also
identify a counter-canon. In Monetaire Mining Co. v.
Columbus Rexall Consolidated Mines Co., this court stated
that “it is generally agreed that where the right of eminent
domain is *873  granted for a particular purpose, then the
statute must be given a liberal construction in furtherance
of such purpose.” 53 Utah 413, 174 P. 172, 175 (1918)
(emphasis added). See also Utah Copper Co. v. Stephen
Hayes Estate, Inc., 83 Utah 545, 31 P.2d 624, 627 (1934)
(requiring courts to construe mining statutes “with as
much liberality as its language may permit in order to
carry out the purpose which the legislative power had in
mind”). In Monetaire Mining, we suggested that “[t]he
importance of encouraging the mining industry of this
state must be kept in view,” and that a “reasonable, fair,
just, broad, and liberal view should be taken by the court”
in interpreting eminent domain statutes. 174 P. at 176
(quoting Douglass v. Byrnes, 59 F. 29, 32 (D.Nev.1893)).


¶ 43 The “liberal construction” canon endorsed in
Monetaire Mining and Utah Copper has never been


overruled and has been cited in other jurisdictions. 6


Without a single mention of this established precedent,
the court did an about-face years later, holding that
eminent domain statutes should be “strictly construed.”
Bertagnoli v. Baker, 117 Utah 348, 215 P.2d 626, 627–28
(1950). Bertagnoli, which is relied upon by the majority,
completely ignores Monetaire Mining and Utah Copper
and fails to cite a single Utah authority for its counter-
canon. Thus, Bertagnoli was not a recognition of a
longstanding substantive canon endorsed by extensive
precedent; it was simply a judicial rebalancing of the
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interests the court had evaluated differently just years
earlier.


6 See, e.g., Freeman Gulch Mining Co. v. Kennecott
Copper Corp., 119 F.2d 16, 19–20 (10th Cir.1941)
(“A statute granting the right of eminent domain
for a particular purpose must be liberally construed
in furtherance of such purpose.” (citing Monetaire
Mining, 174 P. at 175)); State ex rel. Standard Slag
Co. v. Fifth Judicial Dist. Court, 62 Nev. 113, 143 P.2d
467, 469 (1943) (same).


¶ 44 The majority responds by suggesting that the
Monetaire Mining rule “does not apply to ambiguous
eminent domain statutes,” but instead “applies only when
a statute ‘clear[ly] and explicit[ly] ... grants the right
of eminent domain for [a particular] purpose.’ ” Supra ¶
16 n. 14. Thus, according to the court, “these two rules
are designed to resolve entirely distinct issues,” and do
not “conflict with one another.” Id. This strikes me as
untenable. It seems to me the majority has adopted an
arbitrary interpretive regime—one in which we broadly
construe unambiguous eminent domain statutes, while
narrowly construing ambiguous ones. But the notion of
broad construction of unambiguous language makes no
sense to me. The rule of lenity prescribes the narrow
construction of ambiguous penal laws against the state,
but we would never broaden unambiguous penal laws,
throwing an extra couple of months onto a convict's
sentence for good measure. If the language is clear,
express, and unambiguous, there is no reason to resort to


a broad or narrow construction. 7


7 Hanchett v. Burbidge, 59 Utah 127, 202 P. 377, 379–
80 (1921) (“We must be guided by the law as it is....
When language is clear and unambiguous, it must be
held to mean what it expresses, and no room is left for
construction.”).


¶ 45 Nor is it correct to suggest that the Monetaire Mining
rule applied only where a statute is clear and express.
In Utah Copper, the court was faced with the question
whether a natural “gulch” was a “ditch, flume, aqueduct,
or tunnel ... within the meaning of the [eminent domain]
statute.” 31 P.2d at 627. Though the parties presented
a number of “[c]ases and authorities” in favor of and
against this construction, the Utah Copper court held that
“we do not find it necessary to enter into a discussion
concerning the meaning of those terms or to take sides
in that controversy; for, so far as the present point is
concerned, the case may be decided without reference


to any of those terms.” Id. We then declared that an
eminent domain statute “must be construed, wherein it
may require construction ... with as much liberality as its
language may permit.” Id. Thus, the Utah Copper court
found the statute to be clear only after resorting to its
broadening canon of construction, not vice versa.


¶ 46 Rather than creating a unified interpretive regime, it
seems to me that the rule in Monetaire Mining and the one
announced in Bertagnoli are precisely at odds with each
*874  other. They are not canons at all, but self-canceling


“thrust-and-parry” rules employed to advance judicial


(and not necessarily legislative) policy preferences. 8


8 Karl N. Llewellyn, Remarks on the Theory of
Appellate Decision and the Rules or Canons About how
Statutes Are to Be Construed,3 VAND. L.REV. . 395,
401–06 (1950) (warning of the risk of arbitrariness in
the face of various “opposing canons” characterized
as “thrust” and “parry” moves by the court).


¶ 47 Even assuming that the rule of strict construction
in Bertagnoli is now settled, I think it important to
clarify what it settled. Cases like Monetaire Mining
recognize that “the object and end of all government is to
promote the happiness and prosperity of the community
by which it is established; and it can never be assumed,
that the government intended to diminish its power of
accomplishing the end for which it was created.” Charles
River Bridge v. Warren Bridge, 36 U.S. (11 Pet.) 420, 547,
9 L.Ed. 773 (1837). Under this rationale, courts have held
that “[w]hile the rights of private property are sacredly
guarded, we must not forget, that the community also
have rights, and that the happiness and well-being of every
citizen depends on their faithful preservation.” Id. at 548.
The Bertagnoli court balanced these interests differently,
concluding that strict construction of eminent domain
statutes is required because eminent domain operates
“in derogation of the rights of individual ownership in
property.” 215 P.2d at 628.


¶ 48 The choice between the Monetaire Mining and
Bertagnoli canons is purely a matter of policy—of whether
to favor communitarian governmental interests on the
one hand or private property interests on the other. That
choice falls squarely in the legislative domain. We have no
proper say in the matter, except to interpret and apply the


balance of these interests as codified by the legislature. 9
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9 See Griswold v. Connecticut, 381 U.S. 479, 482, 85
S.Ct. 1678, 14 L.Ed.2d 510 (1965) (“We do not sit
as a super-legislature to determine the wisdom, need,
and propriety of laws that touch economic problems,
business affairs, or social conditions.”); see also Hoyer
v. State, 2009 UT 38, ¶ 34, 212 P.3d 547 (“Our inquiry
is not what the legislature should do, but rather what
the legislature has done.”).


¶ 49 Thus, it strikes me as incongruous to foreclose
the parties' “public policy arguments” in light of our
“eminent domain canon of interpretation.” See supra ¶
32. This canon, like so many other so-called “substantive


canons,” is nothing but policy. 10  Absent any legislative
or constitutional directive, we have concluded that we
will resolve cases in favor of a particular party based
exclusively on our own policy rationale. Ultimately, it
seems to me that the court is telling the parties that we
won't listen to their policy concerns because we favor our
own.


10 James J. Brudney, Canon Shortfalls and the Virtues
of Political Branch Interpretive Assets, 98 CALIF.
L.REV. 1199, 1205 (2010) ( “Substantive canons are
grounded not in judgments about the conventional
understanding of language, but in an array of
judicially generated policy concerns.”); Barrett,
supra note 2, at 17 (“Substantive canons ... can
challenge legislative supremacy insofar as their
purpose is to promote policies external to a statute.”);
William N. Eskridge, Jr. & Philip P. Frickey,
Quasi–Constitutional Law: Clear Statement Rules
as Constitutional Lawmaking, 45 VAND. L.REV..
593, 595–96 (1992) (“The substantive canons do
reflect some overall tendency or slant in the Court's
interpretation of statutes. That is, unlike the linguistic
canons or the referential canons, the substantive
canons are not policy neutral. They represent value
choices by the Court.”).


¶ 50 The point is not that Monetaire Mining had it right
and Bertagnoli got it wrong. Both are wrong in that they
arrogate to the courts the power to weigh competing
policy interests and to select winners and losers. This is a
legislative and not a judicial function.


¶ 51 In any event, the canon of interpretation employed
by the majority is ultimately incoherent when applied to
a case like this one, where the interests of two private
property holders are at issue. The court justifies its strict
construction canon by noting that “ ‘[t]he right of eminent
domain, being in derogation of the right of individual


ownership in property, has been strictly construed by the
courts so that no person will be wrongfully deprived of the
use and enjoyment of his property.’ ” See supra note 13
(emphases added) (quoting Bertagnoli, 215 P.2d at 627).
This rationale seems to juxtapose *875  the interests of
the “individual” or private property owner against those


of the state actor. 11  But even if the land ownership of
KFJ Ranch Partnership is the type of “individual property
ownership” that the majority's canon of construction was
designed to protect, Marion Energy Corporation likewise
has a property interest in its oil and gas leases. Neither the
statute nor our constitution provides a basis for preferring


one of these corporate property interests over the other. 12


11 Presumably, the Bertagnoli canon of strict
construction was born of a presumption against
the vast, incorporeal government and in favor of
the personalized, sympathetic individual. If so, that
merely underscores the impropriety of this canon, for
such favoritism has no home in the judiciary. In this
case, in any event, it is simply incoherent as it operates
not against the government but to favor one private
property holder and against another.


12 “Although Marion and the Trust have property
interests at issue in this case,” the majority asserts that
“only KFJ faces the possibility of being permanently
deprived of its property” and that “protection of
private property owners against such unauthorized
condemnations is the very purpose for which the
rule of strict construction announced in Bertagnoli
was created.” See supra note 16. Both of these
propositions may be true, but I do not see how
the latter follows from the former. A deprivation
of property is a deprivation of property, and I see
nothing in the Bertagnoli rule that meaningfully
distinguishes between temporary and permanent
deprivations. If an ambiguous eminent domain
statute allowed for only the temporary condemnation
of private property, I assume that the majority
would still resolve these ambiguities against the
party seeking condemnation. Ultimately, there is
no property protection rationale that supports the
invocation of a strict-construction canon in this case.
Instead, the canon ends up favoring one type of
property ownership over another. That strikes me as
even more troubling—and more arbitrary—than the
canon as applied in Bertagnoli.


II
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¶ 52 In my view, the fact that reasonable arguments can
be made on both sides of a statutory question cannot
be enough to justify our reservation of judgment as
to “whether the Legislature intended for the term to
encompass oil and gas deposits.” Supra ¶ 25. That is
the question of interpretation presented for our review,
and it is our responsibility to decide it even if we deem
it a close call. If reasonable arguments on both sides
were enough for us to find ambiguity, most all of our
statutory cases would become a free-for-all, in which
the statutory text is no longer the guide and the court
may “ ‘seek guidance’ ” not just from substantive canons
of construction but also “ ‘from legislative history and
relevant policy considerations.’ ” Supra ¶ 15 (quoting
Taylor ex rel. Taylor v. Ogden City Sch. Dist., 927
P.2d 159, 167 (Utah 1996) (Durham, J., dissenting)).
We ought to be wary of seeking such “guidance,” as
it treads dangerously close to (if not crossing) the line
that separates our limited role of interpreter from the
legislative role of policymaker. But at a minimum, it seems
to me that before we look to such sources of “guidance”
it is our duty to determine the best interpretation of the
statutory text in light of its surrounding linguistic and legal


context. 13  I certainly would not look past the text at the
mere sight of alternative arguments cutting in opposite
directions. Olsen v. Eagle Mountain City, 2011 UT 10, ¶
13, 248 P.3d 465 (“The fact that the statutory language
may be susceptible of multiple meanings does not render
it ambiguous....”).


13 Felix Frankfurter, Some Reflections on the Reading
of Statutes, 47 COLUM. L.REV. 527, 537 (1947)
(“When we talk of statutory construction we have in
mind cases in which there is a fair contest between two
readings, neither of which comes without respectable
title deeds. A problem in statutory construction can
seriously bother courts only when there is a contest
between probabilities of meaning.”).


¶ 53 Granted, the meaning of the term “mineral deposits”
is “ ‘largely contextual.’ ” Supra ¶ 19 (quoting Carrier
v. Salt Lake Cnty., 2004 UT 98, ¶ 32, 104 P.3d 1208).
But in my view the relevant context cannot be limited to
the acknowledgment of reasonable, competing arguments
from the structure of the statute or from alternative uses
of the statutory terminology in parallel provisions. The
relevant context is broader, encompassing the linguistic
and structural considerations examined by the majority
as well as practical implications that the court dismisses
under the misplaced notion that they do not constitute


an “absurd result.” Supra ¶ 30. I read these relevant
contextual cues *876  to dictate a construction of
“mineral deposits” that includes oil and gas reserves.


A


¶ 54 I agree with the majority that the phrase
“mineral deposits” in Utah Code section 78B–6–501(6)
(a) is susceptible of two alternative interpretations—
one that excludes oil and gas and one that does
not. Each interpretation coincides with a definition
commonly found in dictionaries. First, a “mineral” may
be defined as “[a] naturally occurring, homogeneous
inorganic solid substance having a definite chemical
composition and characteristic crystalline structure, color,


and hardness.” 14  This is a scientific definition used to
classify as “minerals” those solid, inorganic substances
that share a common crystalline structure—a definition
that would exclude oil and gas.


14 AMERICAN HERITAGE DICTIONARY OF
THE ENGLISH LANGUAGE 1118 (4th ed. 2009);
see also BLACK'S LAW DICTIONARY 1084 (9th
ed. 2009) (defining mineral as “1. Any natural
inorganic matter that has a definite chemical
composition and specific physical properties that give
it value,” most of which “are crystalline solids”);
WEBSTER'S THIRD NEW INTERNATIONAL
DICTIONARY 1487 (3d ed. 1981) (defining
mineral as “1a: a solid homogenous crystalline
chemical element or compound ... that results
from the inorganic processes of nature and
that has a characteristic crystal structure and
chemical composition or range of compositions”);
AM. GEOLOGICAL INST., DICTIONARY OF
MINING, MINERAL, AND RELATED TERMS
347 (2d ed. 1997) (defining mineral as “(a) A naturally
occurring inorganic element or compound having an
orderly internal structure and characteristic chemical
composition, crystal form, and physical properties”).


¶ 55 Second, a “mineral” may also be defined as
“[a] subsurface material that is explored for, mined,
and exploited for its useful properties and commercial


value.” 15  This second definition is consistent with the
legal use of the terms “mineral interest,” and “mining,”
both of which may include the notion of oil and gas. The
second definition refers not to the material state of the
substance extracted, but to its economic purpose or value.
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While the first definition is employed to denote a scientific
classification, the second is used in connection with mining
or property rights.


15 BLACK'S LAW DICTIONARY, supra note 14,
at 1084; see also AMERICAN HERITAGE
DICTIONARY OF THE ENGLISH LANGUAGE,
supra note 14 at 1118 (defining mineral as “2.
Any of various natural substances, such as: ... [a]n
organic derivative, such as coal or petroleum ... that
is extracted or obtained from the ground ... and
used in economic activities”); WEBSTER'S THIRD
NEW INTERNATIONAL DICTIONARY, supra
note 14 at 1487 (defining mineral as “b: any
of various naturally occurring homogenous or
apparently homogeneous and usu. but not necessarily
solid substances (as ore, coal, ... petroleum, water,
natural gas, ...) obtained for man's use usu. from the
ground”); AM. GEOLOGICAL INST., supra note 14
at 347 (defining mineral as “(d) any natural resource
extracted from the earth for human use; e.g., ores,
salts, coal, or petroleum”); 9 OXFORD ENGLISH
DICTIONARY 806 (2d ed. 1989) (defining mineral
as “1.a. Any substance which is obtained by mining;
a product of the bowels of the earth”).


¶ 56 The question presented in this case is which of these
two definitions to impute to the term “mineral deposits”
in the eminent domain statute. Neither definition is
inherently “narrow” or “broad.” They are simply
contextual. Our role in this case is to decide which one
is reasonably conveyed by the language, structure, and
context of the eminent domain statute.


¶ 57 I believe that a reasonable person familiar with
the linguistic and legal context of the statute would
understand the statutory term “mineral deposits” to be
used in its mining or property rights sense, not in its
scientific classification sense. The statute is, after all, a
property rights provision. It accords an owner of mineral
deposits the right to condemn land to build a road to
access those deposits. In this context, a party acquiring
a valuable mineral right would reasonably understand
his right to include the statutory right of condemnation,
regardless of whether the resource is in solid, crystalline


form or in the form of liquid oil or natural gas. 16


16 See BLACK'S LAW DICTIONARY, supra note 14
at 1084 (defining mineral interest as “Oil & gas. The
right to search for, develop, and remove minerals
from land or to receive a royalty based on the


production of minerals. Mineral interests are granted
by an oil-and-gas lease.”); see also Uintah Oil Ass'n
v. Cnty. Bd. of Equalization, 853 P.2d 894, 895
(Utah 1993) (“Although the property is the subject
of patented oil shale mining claims, it has not been
used for mining and no minerals have been extracted
therefrom.” (emphases added)); Bennion v. Pennzoil
Co., 826 P.2d 137, 137 (Utah 1992) (characterizing
oil and gas rights as “mineral interests”); Cowling v.
Bd. of Oil, Gas & Mining, Dep't of Natural Resources,
830 P.2d 220, 225 (Utah 1992); BLACK'S LAW
DICTIONARY, supra note 14 at 1084 (defining
mining as “[t]he process of extracting ore or minerals
from the ground; the working of a mine. This term
also encompasses oil and gas drilling.”).


*877  ¶ 58 In a contract setting, most courts hold
that a contractual “conveyance or reservation of the
‘minerals' will include oil, gas and petroleum products,
unless a contrary intent is manifested on the face of


the instrument.” 17  This court articulated that view over
a century ago, stating that “[t]he term ‘minerals' in a
grant includes prima facie every substance that can be
got underneath the surface of the earth for profit.” Nephi
Plaster & Mfg. Co. v. Juab Cnty., 33 Utah 114, 93 P. 53,


56 (1907) (internal quotation marks omitted). 18


17 RICHARD W. HEMINGWAY, THE LAW OF
OIL AND GAS § 1.1, at 1 (3d ed. 1991); see also id §
1.2, at 8 (“A conveyance or reservation of ‘minerals'
or ‘oil, gas and other minerals' will generally include
substances having a special value apart from the land
itself, whose removal will not substantially interfere
with surface usage, and which are traditionally not
associated with surface ownership.”); Wall v. Shell
Oil Co., 209 Cal.App.2d 504, 25 Cal.Rptr. 908,
915(Dist.Ct.App.1962) (“We believe that the court
was correct in applying the majority rule in the
United States that a broad transfer of the mineral
estate includes gas and oil, unless the contrary intent
appears....”); Ky. W. Va. Gas Company v. Browning,
521 S.W.2d 516, 517 (Ky.1975); Weaver v. Richards,
156 Mich. 320, 120 N.W. 818, 819 (1909); Stocker
& Sitler, Inc. v. Metzger, 19 Ohio App.2d 135, 250
N.E.2d 269, 275 (1969).


18 See also W. Dev. Co. v. Nell, 4 Utah 2d 112, 288 P.2d
452, 454 (1955).


¶ 59 Thus, when a party acquires a mineral right,
it reasonably understands that its rights extend to all
valuable natural resources under the ground in question.
The seller of such a right would hardly be heard to contend
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that oil and gas reserves were not conveyed because they
are not solid, crystalline substances and thus do not satisfy
the scientific definition of “mineral.”


¶ 60 Because the eminent domain statute effectively
allocates property rights in mineral deposits, the statutory
term should be interpreted the same way it would be
in a contract. This court has previously said as much,
indicating that “where we find the terms ‘mines and
minerals' used in grants or in reservations, in instruments
of conveyance, in statutes or Constitutions, under the
modern construction, the former is not limited to mere
subterranean excavations or workings, nor is the latter
limited to the metals or metalliferous deposits.” Id. at 56
(emphasis added).


¶ 61 The mining or property rights notion of “mineral” is
confirmed by the language of the eminent domain statute.
Under the statute, land may be condemned to build a road
to “facilitate the milling, smelting, or other reduction of
ores, or the working of mines.” UTAH CODE ANN. §
78B–6–501(6)(a) (2008). The statute is aimed at facilitating
the extraction of minerals for commercial purposes. And
it refers to a number of processes by which “subsurface
material” is “exploited for its useful properties and


commercial value.” 19  Given this context, I think that
the trade usage of mineral—the one that encompasses the
notion of oil and gas—is unambiguously conveyed by this


statute. 20


19 See supra ¶ 55.


20 Cf. Burke v. S. Pac. R.R. Co., 234 U.S. 669, 679, 34
S.Ct. 907, 58 L.Ed. 1527 (1914) (“[A]ssuming that,
when subjected to a strictly scientific test, petroleum
is not a mineral, we think that is not the test
contemplated by the statute. It was dealing with a
practical subject in a practical way, and we think it
used the words ‘mineral lands,’ and intended that
they should be applied, in their ordinary and popular
sense. In that sense, as before indicated, they embrace
lands chiefly valuable for petroleum.”).


B


¶ 62 I also find the structure of the eminent domain
statute instructive. As I read the subsections of section
501(6), it seems apparent that subsection (a) addresses
condemnation for the purpose of accessing various


natural resources while subsections (b) through (f) deal
with condemnation for the purpose of storage and
transportation. These two sets of provisions use different
terminology to refer to the types of natural resources to
be accessed, stored, or transported, but I see no reason to
read subsection *878  (a)'s general reference to “mineral
deposits” to exclude oil and gas reserves.


¶ 63 Under subsection (a), eminent domain may be
exercised for the construction of “roads, railroads,
tramways, tunnels, ditches, flumes, pipes, and dumping
places to facilitate the milling, smelting, or other reduction
of ores, or the working of mines, quarries, coal mines,
or mineral deposits including minerals in solution.”
UTAH CODE ANN. § 78B–6–501(6)(a). In context, it
seems to me that the reference to “mineral deposits”
is broadening, not limiting. The provision expressly
authorizes condemnation for roads for “the working of
mines, quarries, [and] coal mines.” Surely that would
encompass the kind of solid ore that the majority deems
“mineral deposits” to be aimed at. So it seems to me
that “mineral deposits, including minerals in solution,”
reasonably would be understood in context to extend
beyond solid ore to include liquid oil and gas reserves.


¶ 64 For me, the statutory scheme thus confirms that
the legislature was using “mineral deposits” in its mining
or property rights sense, not by way of limitation to a
particular scientific classification based on the state of the
mineral's matter. In fact, the statutory context seems to
eschew any limitation based on a mineral's material state.
We know that “minerals in solution” are included, so at
least some forms of liquid resources are covered by the
statute. UTAH CODE ANN. § 78B–6–501(6)(a). And I
assume that even the majority would deem tar sand to be
covered, as it is in solid form and thus presumably counts
as a mineral even under the definition based on scientific
classification.


¶ 65 Ultimately, then, the statute cannot reasonably be
read to foreclose condemnation in this case simply on
the material state of the natural resource in question.
If some liquid resources are covered (as the “minerals
in solution” provision indicates), then it would seem
arbitrary to exclude a liquid resource like oil. And if
tar sand counts, any exclusion of oil is even more
arbitrary. It makes much more sense in context to treat
“mineral deposits” to encompass any valuable natural
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resource under the ground, regardless of how it might be
scientifically classified based on its material state.


¶ 66 It is true, as KFJ and the majority note, that
subsection (d) makes express reference to oil and gas in
authorizing the use of eminent domain to build “gas, oil
or coal pipelines, tanks or reservoirs.” Supra ¶ 21 (citing
UTAH CODE ANN. § 78B–6–501(6)(d)). But I cannot see
how this express reference to oil and gas is any indication
that “the Legislature did not intend for oil and gas to
be provided for in subsection 6(a).” Supra ¶ 21. Rather
than limiting the expanding term “mineral deposits,” it
seems to me that the specific reference to gas, oil, and
coal in subsection (d) simply limits the kinds of pipelines,
tanks, and reservoirs that may be the proper subject of the
power of eminent domain under that provision. I see no
inconsistency, and no reason to read the specific reference
to oil and gas in subsection (d) to imply their exclusion in


subsection (a). 21


21 The majority's approach ultimately boils down to
the proposition that the legislature could have been
clearer if it had intended to include oil and gas in
the term “mineral deposits.” Our statutory precedents
are riddled with similar assertions. See e.g., State v.
Wallace, 2006 UT 86, ¶ 12, 150 P.3d 540 (“Had that
been the Legislature's intent, however, it easily could
have said so....”); Wilson Supply, Inc. v. Fradan Mfg.
Corp., 2002 UT 94, ¶ 17, 54 P.3d 1177 (“Had the
legislature intended to exclude business entities that
engage in both retail and wholesale selling ..., it could
have specified that dealer means only those business
entities that engage exclusively in the business of
retailing. It did not do so.”). I find such conclusions
unhelpful. It may well be that if the legislature had
meant to say “x,” it could have said so more explicitly.
But that almost never advances the ball analytically.
In any case that warrants our careful attention, it will
most always be true that the legislature could have
spoken more precisely if it had anticipated the precise
question before the court. But of course the legislature
cannot in fact anticipate all issues that might arise in
the future, which is the main reason we judges have
jobs. So I acknowledge that the legislature could have
said “mineral deposits, including oil and gas.” But it
also might have said “mines, quarries, coal mines, or
solid ore deposits.” It said neither, and it helps us not
at all to imagine an easier case in which the legislature
spoke more clearly.


C


¶ 67 The statute's adoption of the mining or property
rights notion of “mineral” is *879  further confirmed
by another structural feature of the eminent domain
statute. KFJ has not explained—and I cannot imagine—a
rationale for the legislature to authorize eminent domain
for the transportation and storage of oil and gas reserves
without a parallel authorization to facilitate access to
such resources. Without some statutory indication to the
contrary, it seems to me unreasonable to assume that the
legislature would have endorsed the condemnation of land
to build “pipelines, tanks or reservoirs, including ... for
the underground storage of natural gas,” UTAH CODE
ANN. § 78B–6–501(6)(d), without also endorsing the
condemnation of land to build a road to those pipelines
and stores. In fact, as KFJ conceded at oral argument, it
would be impossible to build a pipeline to an oil or gas
reserve without also constructing a road in the process.


¶ 68 The majority suggests a possible explanation for this
supposed dichotomy: “[T]he Legislature could reasonably
have intended to require parties to use means less intrusive
than building a permanent road to transport oil and gas
across private property—such as ... condemning a smaller
portion of land to build pipelines.” Supra ¶ 30. But if
condemnation of land for a pipeline is permitted, there is
no reason to expect that the construction of the pipeline
would involve the condemnation of “a smaller portion of
land” than that required to build a road. I would think
that the opposite would ordinarily be the case, particularly
given that most any pipeline would presumably require the
construction of a road (not just for construction but also
for access and maintenance). If so, it makes little sense to
presume that the legislature would endorse condemnation
for oil and gas pipelines but not roads.


¶ 69 The majority's response to this is its conclusion that
this result is not “so absurd that the legislative body which
authored the legislation could not have intended it.” Supra
¶ 30 (quoting State ex rel. Z.C., 2007 UT 54, ¶ 13, 165 P.3d
1206). But this conclusion conflates two separate rules of
construction related to absurdity. We have, at times, relied
on the so-called “absurdity” doctrine in cases where we
consider whether to reject the otherwise “plain meaning”
of statutory text. State ex rel. Z.C., 2007 UT 54, ¶ 13, 165


P.3d 1206. 22  But the question in such cases is whether the
practical implications of the plain text (not a text with two
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interpretations) are so absurd and ridiculous that we are
convinced that the legislature could not have meant what
it said.


22 See also Savage v. Utah Youth Vill., 2004 UT 102,
¶ 18, 104 P.3d 1242 (“An equally well-settled caveat
to the plain meaning rule states that a court should
not follow the literal language of a statute if its plain
meaning works an absurd result or is ‘unreasonably
confused, inoperable, or in blatant contravention of
the express purpose of a statute.’ ” (quoting Perrine
v. Kennecott Mining Corp., 911 P.2d 1290, 1292 (Utah
1996))).


¶ 70 At other times, where a statute is susceptible
of two interpretations, we have used the absurd
result of one interpretation as evidence that the other


interpretation ought to control. 23  We have even gone
so far as to characterize this approach as a “related
but separate canon of statutory interpretation” to
the absurdity doctrine addressed above. Rather than
implicating the notion of “absurdity,” this second
approach is better understood to suggest that where
two interpretations present themselves, we consider the
practical consequences of each in evaluating which one
more reasonably would be understood by a person
familiar with the statute in its legal and linguistic
context. Olsen, 2011 UT 10, ¶ 20. The circumstances of
this case, where two reasonable interpretations present
themselves, implicate this second approach. The unusual
statutory scheme that would allow leaseholders to seek
condemnation for the transportation and *880  storage
of oil and gas in pipelines and tanks, but not to build
a road to access those same reserves, favors a contrary
interpretation of this statute.


23 Encon Utah, LLC v. Fluor Ames Kraemer, LLC, 2009
UT 7, ¶ 73, 210 P.3d 263 (“When statutory language
plausibly presents the court with two alternative
readings, we prefer the reading that avoids absurd
results.” (internal quotation marks omitted)); see also
State v. Redd, 1999 UT 108, ¶ 12, 992 P.2d 986
(“Where we are faced with two alternative readings,
and we have no reliable sources that clearly fix
the legislative purpose, we look to the consequences
of those readings to determine the meaning to be
given the statute.... In other words, we interpret a
statute to avoid absurd consequences.”); Clover v.
Snowbird Ski Resort, 808 P.2d 1037, 1045 n. 39 (Utah
1991) (“When dealing with unclear statutes, this


court renders interpretations that will avoid absurd
consequences.” (internal quotation marks omitted)).


¶ 71 If subsection (a) said “solid mineral ores” instead of
“mineral deposits,” then the text would not be capable
of two reasonable interpretations. If the statute said that,
I would agree that the legislative judgment to forbid
condemnation for roads to oil and gas reserves while
allowing it for oil and gas pipelines would not be “so
absurd” that the legislature could not have intended it.


¶ 72 But that is not the question in this case. Instead,
as the majority acknowledges, the question is the
proper meaning of the general, ambiguous term “mineral
deposits”—a term that is “largely contextual” and could
reasonably be understood to include or exclude oil and
gas reserves. In such a case, the practical implications of
either reading are not just relevant to the extent they tell us
whether a certain outcome is “so absurd that the legislative
body ... could not have intended it.”


¶ 73 The question is not whether one construction or the
other reaches the extreme level of absurdity, but whether
one is a more reasonable explanation of the legislative
scheme in light of the practical realities at stake. And
we have said that where two meanings are plausible
or linguistically permissible in a given context, and one
interpretation leads to an absurd result, then we favor
the other interpretation. See supra ¶ 70 n. 24. To me, it
seems more consistent with the social, linguistic, and legal
conventions implicated by this case to conclude that the
legislature would have intended to authorize both roads
and pipelines for oil and gas reserves.


III


¶ 74 I see no need to resort to a canon of construction
where the ambiguity in the statutory text can be resolved
with traditional tools of construction. Because the legal
and linguistic context of the eminent domain statute
points persuasively to a mining or trade definition of
“mineral rights” that encompasses oil and gas, I would
reverse.


All Citations


267 P.3d 863, 179 Oil & Gas Rep. 557, 2011 UT 50
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94 P.3d 175
Supreme Court of Utah.


Teresa McBRIDE–WILLIAMS and Timothy
Lee McBride, Plaintiffs and Appellees,


v.
G. Stedman HUARD, M.D., IHC Health Services,


Inc., dba Dixie Regional Medical Center, and John
Does 1 through 10, Defendants and Appellants.


No. 20020751.
|


March 2, 2004.
|


Rehearing Denied May 5, 2004.


Synopsis
Background: Children of decedent sued physician and
hospital for medical malpractice and filed second
complaint after first complaint was dismissed for failure to
comply with prelitigation procedures. Defendants moved
for summary judgment on limitations grounds. The
District Court, St. George County, G. Rand Beacham, J.,
denied motion. Defendants appealed.


Holdings: The Supreme Court, Nehring, J., held that:


[1] general savings statute applied to toll statute of
limitations for one year;


[2] statutory precondition did not render savings clause
inapplicable; and


[3] tolling provisions in Health Care Malpractice Act
(Malpractice Act) did not supplant savings statute.


Affirmed.


Attorneys and Law Firms


*175  Matthew T. Graff, Randall C. Allen, Cedar City,
for plaintiffs.


David H. Epperson, Stephen Owens, Salt Lake City, for
G. Stedman Huard, M.D.


Brinton R. Burbidge, Paul D. VanKomen, Salt Lake City,
for IHC Health Services, Inc., dba Dixie Regional Medical
Center.


Opinion


NEHRING, Justice:


¶ 1 This appeal presents us with the question of whether
a medical malpractice claim *176  made by a party who
files a complaint which is dismissed for failure to perform
certain administrative procedures, commonly known as
“prelitigation” procedures, is eligible for the one-year
extension of the statute of limitations under the general
savings statute of Utah Code section 78–12–40 (2003). We
conclude, as did the trial court, that it is.


FACTS AND PROCEDURAL HISTORY


¶ 2 On October 15, 1998, Mr. Kaarman Elmo
McBride died of complications after an abdominal aortic
aneurysm. At the time of his death, Mr. McBride was
being treated by Dr. G. Stedman Huard at the Dixie
Regional Medical Center in St. George, Utah.


¶ 3 Mr. McBride's children, Teresa McBride–Williams
and Timothy Lee McBride, whom for convenience we
will call “the McBrides,” filed a complaint alleging that
the negligence of Dr. Huard and the hospital caused
Mr. McBride's death. Because both Dr. Huard and the
hospital are health care providers, the McBrides' claims
were subject to the Utah Health Care Malpractice Act.
Utah Code Ann. §§ 78–14–1 to –17 (2000). The McBrides
filed their complaint on September 15, 2000, within the
Malpractice Act's two-year statute of limitations. Id. § 78–
14–4(1). Dr. Huard and the hospital moved to dismiss the
complaint because the McBrides had failed to comply with
the litigation procedures set out in the Malpractice Act.
Id. § 78–14–12. The trial court granted the motion.


¶ 4 On May 9, 2001, approximately two years and seven
months after Mr. McBride's death, the McBrides filed
a notice to commence an action, the first among the
prelitigation procedures mandated by the Malpractice
Act. Id. § 78–14–2(2)(b). On December 12, 2001, the
Division of Occupational and Professional Licensing,
the agency responsible for overseeing the prelitigation
procedures under the Malpractice Act, issued the
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McBrides a certificate of compliance with the procedures
as required by section 78–14–12(3)(c)(ii). The McBrides
then filed a second complaint on January 11, 2002. Dr.
Huard and the hospital moved for summary judgment.
They based their motion on the contention presented to
us here: that the two-year statute of limitations barred
the McBrides' claims because their first complaint did
not “commence” an action and, therefore, the McBrides'
claims became time-barred as of October 15, 2000.


¶ 5 Determining that the McBrides' first complaint
“commenced” an action for the purpose of invoking the
one-year savings provision of section 78–12–40, the trial
court denied the defendants' motion. We then granted the
defendants' petition for interlocutory appeal.


STANDARD OF REVIEW


[1]  ¶ 6 This appeal comes to us from a denial of a motion
for summary judgment in which no facts are in dispute.
We review without deference the trial court's ruling on the
legal issue presented. Davis County Solid Waste Mgmt. v.
City of Bountiful, 2002 UT 60, ¶ 9, 52 P.3d 1174.


ANALYSIS


¶ 7 Our analytical task requires that we interpret the word
“commence” as used in our statutes and our rules of civil
procedure. The general savings provision upon which the
trial court relied to salvage the McBrides' claims states:


If any action is commenced within
due time and a judgment thereon
for the plaintiff is reversed, or if
the plaintiff fails in such action or
upon a cause of action otherwise
than upon the merits, and the time
limited either by law or contract
for commencing the same shall
have expired, the plaintiff ... may
commence a new action within one
year after the reversal or failure.


Utah Code Ann. § 78–12–40 (2000).


¶ 8 The right to file a new action under this section requires
both that an action be “commenced” and that it fail for a


reason other than its merits. Rule 3(a) of the Utah Rules of
Civil Procedure provides clear direction on how an action
is commenced, stating that “[a] civil action is commenced
(1) by filing a complaint with the court, or (2) by service
of a summons together with a copy of the complaint.”
Had the McBrides' claims *177  not been subject to
the prelitigation procedures of the Malpractice Act, the
general savings clause certainly would have preserved
their second complaint. The McBrides filed their first
complaint, and thus “commenced” their action within
the two-year statute of limitations; it was dismissed for
reasons unrelated to the merits, and the second complaint
was filed within one year. The defendants contend,
however, that the Malpractice Act incorporates its own
action commencement rules which supplant rule 3(a) and
place the general savings clause beyond the McBrides'
reach. Addressing the general nature and purpose of
its prelitigation procedures, the Malpractice Act states
that “[t]he proceedings are informal, nonbinding, and are
not subject to [the] Administrative Procedures Act, but
are compulsory as a condition precedent to commencing
litigation.” § 78–14–12(1)(c) (2003).


[2]  ¶ 9 The defendants insist that this statutory language
precludes the McBrides from resorting to the general
savings clause because its language is unambiguous, its
requirements mandatory, and its subject matter more
specific than the provisions of rule 3(a). According to
the defendants, when properly interpreted, section 78–
14–12(1)(c) renders the McBrides' first complaint a legal
nullity and the subsequent running of the two-year statute
of limitations presents an absolute bar to their claims. We
disagree.


¶ 10 The requirements set out in rule 3 for the
commencement of a civil action act independently from,
but in harmony with, various preconditions to suits,
including section 78–14–12(1)(c). Rule 3 sets out the
manner by which a party may bring a civil matter to the
attention of the court. Section 78–14–12(1)(c) does not
erect a barrier at the courthouse door, barring entry to
medical malpractice claimants who have failed to comply
with compulsory prelitigation procedures. Claimants are
at liberty to commence an action by filing and serving a
complaint under rule 3 irrespective of whether they have
heeded the preconditions imposed by the Malpractice Act.


[3]  ¶ 11 We adopt this position without endorsing
the McBrides' apparent wholesale disregard of the
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prelitigation procedures mandated by the Malpractice
Act. The record indicates that the McBrides were aware
of the prelitigation procedures as well as the statute
of limitations but chose to proceed pro se and ignore
the prelitigation requirements. There is merit to the
defendants' assertion that the savings statute offers an
undeserved safe harbor for their conduct. However,
we believe it unwise either to abandon the savings
statute in reaction to isolated egregious conduct or to
judicially amend the savings statute to include a test
of the worthiness of savings statute candidates. The
right to commence an action under rule 3 does not,
of course, implicate the merits of the claim or even
suggest that the court in which the complaint is filed
can exercise jurisdiction over it. Rule 3 “commencement”
does, however, create the inalterable fact that a claimant
has sought the intercession of the court in aid of obtaining
a legal remedy. This fact cannot logically be undone and
treated as though it never occurred. Yet, it is just this act
of conjuring that the defendants insist is demanded by
section 78–14–12(1)(c).


¶ 12 We have had previous experience in interpreting
the relationship between statutory preconditions and the
commencement of suits and have uniformly rejected
claims that preconditions to suit should displace the
effect of rule 3. See, e.g., Madsen v. Borthick, 850 P.2d
442 (Utah 1993) (Madsen III); Madsen v. Borthick, 769
P.2d 245 (Utah 1988) (Madsen II); Madsen v. Borthick,
658 P.2d 627 (Utah 1983) (Madsen I); Foil v. Ballinger,
601 P.2d 144 (Utah 1979). These cases are joined by a
common assessment that statutory language creating a
“condition precedent” to commencing an action creates
a precondition to suit and that a party's failure to satisfy
a precondition results in an adjudication for “lack of
jurisdiction” pursuant to rule 41(b) of the Utah Rules
of Civil Procedure. See Madsen II, 769 P.2d at 249–50;
Ballinger, 601 P.2d at 149–50.


¶ 13 We find unpersuasive the defendants' contention that
the language and intent of the Malpractice Act require us
to treat differently the precondition language of section
78–14–12(1)(c). The defendants present two arguments in
aid of their cause. First, they *178  insist that the plain
language of the statute sets apart the Malpractice Act's
preconditional mandate from those we have addressed in
the past. In particular, they point to the statutory phrase
which makes compliance with prelitigation procedures
“compulsory as a condition precedent to commencing


litigation” as evidence that the Malpractice Act supplants
rule 3. If, as the defendants suggest, “compulsory” is
intended to modify “condition precedent,” it is redundant.
“Condition precedent” is defined as “an act or event,
other than a lapse of time, that must exist or occur before
a duty to perform something promised arises.” Black's
Law Dictionary 289 (7th ed.1999). The nondiscretionary
nature of a condition precedent is subsumed within its
definition, and pairing the term with “compulsory” adds
nothing. The use of redundant statutory language would
be of concern were it not for the fact that the word
“compulsory” has a meaningful purpose when read within
the context of the entire text of section 78–14–12(1)
(c), which states that “[t]he proceedings are informal,
nonbinding, and are not subject to [the] Administrative
Procedures Act, but are compulsory as a condition
precedent to commencing litigation.” When properly
integrated into the text, the term “compulsory” serves
as a descriptive counterweight to the definition of the
proceedings as “informal” and “nonbinding” and does not
modify “condition precedent.”


[4]  ¶ 14 The defendants next assert that because
the Malpractice Act incorporates express provisions
that toll its two-year statute of limitations to make
accommodation for the time expended in complying with
the prelitigation procedures, the legislature intended to
preempt the savings statute. The legislature has enacted
statutes of limitations specific to a wide variety of
statutory and common law causes of action. See, e.g.,
Utah Code Ann. § 25–6–10 (2003) (statute of limitations
on fraudulent transfer claims); Id. § 78–15–3 (statute of
limitations on products liability claims); Id. § 78–12–48
(statute of limitations on asbestos damages claims). In
each instance, the limitations period is the product of
a policy assessment that includes consideration of the
nature of the claim, the durability of evidence, and the
impact of claims on insurance coverage, to name but a
few. The savings statute similarly codifies a legislative
policy judgment. We can find no inherent conflict between
statutes of limitations generally and the savings statute.
To the extent that they relate to one another, that tie is
complementary. Absent a clear expression of legislative
intent that a statute of limitations ought to preempt
the savings statute, we will not block access to it. The
Malpractice Act provides no clear link between its tolling
provisions for prelitigation procedures and an intention to
supplant the savings statute. We will not discard rule 3 and
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cut off access to the savings statute based on this tenuous
inference of preemption.


¶ 15 The defendants supplement their argument that
the Malpractice Act is uniquely crafted to overcome
the savings statute with an attack on the precedential
value of Madsen II. 769 P.2d 245. They point to factual
distinctions which they insist disqualify Madsen II from
consideration. In Madsen II, we held that the savings
statute preserved the opportunity to prosecute claims
against state officials in their individual capacities after
those claims had been dismissed in an action brought
against the defendants in their official capacities because
the plaintiffs had failed to file notices of claim as required
by the Utah Governmental Immunity Act. Id. at 252–53
(citing Utah Code Ann. 63–30–11, –12 (1979)). While it is
true, as the defendants note, that we did not confront the
issue of whether the savings clause would have preserved
the claims had the second action required Governmental
Immunity Act compliance, we stand by our view expressed
in Madsen II that “[s]ection 78–12–40 provides that a
plaintiff whose action fails on grounds other than its
merits may have one year from the date of the failure to file
a new action so long as the first action was ‘commenced
within due time.’ ” Id. at 254 (quoting Utah Code Ann.
§ 78–12–40). It is clear that Madsen I and Madsen II are
premised on the assumption that the Madsen plaintiffs'
initial complaint was “commenced within due time,”
despite containing only claims against the defendants
in their official capacities. Had the first complaint not
been “commenced within due time,” the savings clause
*179  would not have rescued the plaintiffs' subsequent


complaint, irrespective of whether the Governmental
Immunity Act notice was required.


¶ 16 Finally, the defendants promote as persuasive
authority an opinion from the Kansas Supreme Court
which refused to extend savings statute relief to claims
brought against a municipality outside the statute of
limitations. Gessner v. Phillips County Comm'rs, 270 Kan.
78, 11 P.3d 1131 (2000). We note, however, that the
language creating the statutory preconditions to suit at
issue in Gessner does not include the term “condition
precedent.” Id. at 1133. It is also noteworthy that the
Gessner court relied on the legislative history of the
relevant statute to guide its interpretation. Id. at 1134.
We impart no deference to the pronouncements of the
Kansas legislature in aid of our interpretation of Utah law.
Gessner therefore has no bearing in this case.


¶ 17 In conclusion, we affirm the decision of the trial court
to allow the McBrides' second complaint to go forward
under the savings provision of Utah Code section 78–
12–40, holding again that the term “condition precedent”
does not supersede the commencement of an action under
rule 3 of the Utah Rules of Civil Procedure. The McBrides'
error in failing to comply with the proper prelitigation
procedures does not prevent them from starting anew
under the savings provision.


¶ 18 Associate Chief Justice DURRANT, Justice
WILKINS, Justice PARRISH, and Judge ALLPHIN
concur in Justice NEHRING's opinion.


¶ 19 Having disqualified herself, Chief Justice DURHAM
does not participate herein; District Judge MICHAEL G.
ALLPHIN sat.
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945 P.2d 175
Court of Appeals of Utah.


Vaughan L. McDOUGAL, Plaintiff and Appellant,
v.


Thomas S. WEED, M.D., Defendant and Appellee.


No. 960747-CA.
|


Sept. 18, 1997.


Patient brought medical malpractice action in connection
with treatment received at emergency room for dislocated
shoulder. Physician moved for summary judgment on
statute of limitations grounds. The Third District Court,
Salt Lake Department, Division I, Homer F. Wilkinson,
J., granted motion. Patient appealed. The Court of
Appeals, Jackson, J., held that: (1) limitations period
for medical malpractice action is triggered at moment
of discovery of legal injury and is not tolled until
identity of tort-feasor is discovered or should have been
discovered, and (2) defendant could not be found to have
fraudulently concealed his identity, so as to toll statute
of limitations, based on failure of his attorney, while
previously representing another physician in same case, to
reveal that patient had sued wrong doctor.


Affirmed.


Attorneys and Law Firms


*175  Mark R. McDougal, Salt Lake City, for Plaintiff
and Appellant.


Philip R. Fishler and Catherine M. Larson, Salt Lake
City, for Defendant and Appellee.


Before BENCH, JACKSON and ORME, JJ.


Opinion


*176  JACKSON, Judge:


Plaintiff, Vaughan L. McDougal, appeals the district
court's order granting summary judgment in favor of
Thomas S. Weed. We affirm.


BACKGROUND


On December 11, 1991, McDougal was injured in a
skiing accident. He went to the Cottonwood Hospital
Emergency Room (emergency room) where an emergency
room doctor treated him for a dislocated shoulder.


On February 5, 1992, Dr. Thomas Hawkes operated on
McDougal's affected shoulder. At or before this time,
Hawkes told McDougal that the treatment he received at
the emergency room may have been inappropriate and
had possibly resulted in additional injuries.


On February 1, 1994, as required by Utah Code Ann.
§§ 78-14-8 and 78-14-12 (Supp.1997), McDougal filed
a notice of intent to commence a medical malpractice
action with the Utah Professional Licensing Division
(Division), requesting prelitigation panel review. In this
notice, McDougal named Cottonwood Hospital Medical
Center (Cottonwood), Dr. Steve R. Souter, and John
Does I-X as defendants. The prelitigation hearing was
held on June 23, 1994. At that time, the panel informed
McDougal that the doctor who had treated him at the
emergency room was Dr. Thomas Weed, not Souter. On
June 27, 1994, the Division issued its opinion and an
affidavit of compliance with the procedural requirements
of section 78-14-12.


On July 14, 1994, McDougal dismissed Souter as a
defendant. On September 30, McDougal filed a notice
of intent to commence a malpractice action against
Weed. On October 25, McDougal filed a complaint in
district court naming Cottonwood and John Does I-X as
defendants, but not naming Weed.


On November 2, at the request of the Division, McDougal
filed a request for a second prelitigation hearing naming
Weed as defendant. Philip Fishler, who had been Souter's
counsel, was then also retained by Weed. A prelitigation
hearing on McDougal's claim against Weed was held on
March 14, 1995, and on that same date the Division
issued its opinion and affidavit of compliance regarding
McDougal's proposed action against Weed. On July 14,
1995, McDougal filed a complaint in district court naming
Weed as defendant.


In January of 1996, Weed filed a motion for summary
judgment alleging that McDougal's claims were barred
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by the applicable statute of limitations. On August
14, 1996, following oral argument on the motion for
summary judgment, the trial judge granted Weed's
motion, dismissing McDougal's action against Weed.


McDougal appeals the district court's order, asserting that
the two-year medical malpractice statute of limitations is
tolled until the time the plaintiff discovers, or through
the use of reasonable diligence should have discovered,
both the existence of the recoverable injury and the
defendant's identity. Alternatively, McDougal contends
that even if the statute of limitations was triggered only
on the date he learned that he had received the injury,
the district court erred in granting the summary judgment
motion because the fraudulent concealment exception to
the medical malpractice statute of limitations applies in
this case.


ANALYSIS


We initially note that summary judgment is proper when
there are no disputed issues of material fact and the
moving party is entitled to judgment as a matter of law.
See Utah R. Civ. P. 56(c). In cases such as this one,
where facts are undisputed and summary judgment is
granted as a matter of law, “[w]e review the trial court's
conclusions of law for correctness, granting them no
deference.” American Nat'l Fire Ins. Co. v. Farmers Ins.
Exch., 927 P.2d 186, 188 (Utah 1996).


I. Medical Malpractice Discovery Rule


The statute of limitations for medical malpractice actions
is set forth in Utah Code Ann. § 78-14-4 (1996):


(1) No malpractice action against a health care provider
may be brought unless it is commenced within two years
after the *177  plaintiff or patient discovers, or through
the use of reasonable diligence should have discovered
the injury, whichever first occurs, but not to exceed four
years after the date of the alleged act, omission, neglect
or occurrence, except that:


....


(b) In an action where it is alleged that a patient has
been prevented from discovering misconduct on the
part of a health care provider because that health


care provider has affirmatively acted to fraudulently
conceal the alleged misconduct, the claim shall be
barred unless commenced within one year after the
plaintiff or patient discovers, or through the use
of reasonable diligence, should have discovered the
fraudulent concealment, whichever first occurs.


Id. (emphasis added).


As is apparent from the statute, the limitations period is
tied to the patient's discovery of his or her injury. In Foil
v. Ballinger, 601 P.2d 144 (Utah 1979), the Utah Supreme
Court interpreted the “discovery of injury” language to
mean discovery of “legal injury.” Id. at 148. Thus, “the
two-year provision does not commence to run until the
injured person knew or should have known that he had
sustained an injury and that the injury was caused by
negligent action.” Id. (emphasis added); accord Seale v.
Gowans, 923 P.2d 1361, 1363 (Utah 1996); Chapman v.
Primary Children's Hosp., 784 P.2d 1181, 1184 (Utah 1989)
(“Discovery of legal injury ... encompasses both awareness
of physical injury and knowledge that the injury is or may
be attributable to negligence.”).


McDougal concedes that he learned of the injury that
was allegedly caused by the emergency room doctor's
treatment no later than February 5, 1992. However, he
asserts that he did not discover, nor could have discovered
through reasonable diligence, the identity of the proper
party defendant until June 23, 1994, when he was told
by the prelitigation panel that Weed was his treating
physician. McDougal therefore contends that the statute
of limitations should have been tolled until the June 1994
date. We disagree.


The statutory language clearly sets the moment the
“patient discovers ... the injury” as the triggering moment
for the limitations period. Utah Code Ann. § 78-14-4(1)
(1996). Thus, the only triggering moment contemplated
under the statute is the moment of discovery of the legal
injury. The discovery of an injury and that the injury
was possibly the result of medical malpractice are facts
distinct from discovery of the identity of a defendant.
Accordingly, an injured person need not determine the
identity of the person responsible for his or her injury to
determine that he or she has been injured and that the


injury was possibly tied to negligence. 1  Thus, we conclude
that the statutory discovery rule does not require that the
statute of limitations be tolled until the identity of the
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tortfeasor is discovered or should have been discovered


after a reasonably diligent effort to ascertain it. 2


1 We have previously held in Aragon v. Clover Club
Foods Co., 857 P.2d 250 (Utah Ct.App.1993), that
the products liability statute of limitations is tolled
until the plaintiff discovers both the injury and the
identity of the manufacturer. Id. at 253. However,
this case is distinguishable. The products liability
statute of limitations involved in Aragon was not
triggered until “ ‘both the harm and its cause’ ” were
discovered. Id. at 252 (emphasis added); see also Utah
Code Ann. § 78-15-3 (1996). We interpreted “cause”
to allow for tolling of the statute of limitations
until the plaintiff had discovered the identity of the
manufacturer. 857 P.2d at 253. However, because the
medical malpractice statute of limitations is triggered
only by the discovery of the injury, our interpretation
of the meaning of the word “cause” in Aragon does
not apply to this case.


2 During oral argument, McDougal argued that Jensen
v. IHC Hosps., Inc., 944 P.2d 327 (Utah), reh'g granted
on other grounds, 324 Utah Adv. Rep. 20 (Utah 1997),
supported his argument that the limitations period
should run from the time the plaintiff discovers a
tortfeasor's identity. McDougal specifically referred
to the language in the opinion, stating “that the
limitations period starts running when the patient
or plaintiff discovers, or through the exercise of
due diligence should have discovered, the underlying
injury and its origins in medical malpractice,” id. at
337 (emphasis added), as support for his proposition.
However, this language does not seem to help
McDougal; after all, it is far from obvious that “its
origins” refers to discovery of the defendant's identity.
In context, the statement does not depart from prior
case law, which has held that the limitations period is
triggered when the plaintiff discovers “the underlying
injury” and that it is a result of negligence, i.e., “its
origins in medical malpractice.”


*178  Our decision today comports with prior Utah
Supreme Court interpretation of the statutory scheme,
which has focused solely on the time of the discovery of
the injury and the injury's ties to negligence. See Seale,
923 P.2d at 1363; Chapman, 784 P.2d at 1184; Foil, 601
P.2d at 148. Our decision is also consistent with the case
law from other jurisdictions holding that discovery of a
possible malpractice cause of action, and not discovery
of a defendant's identity, triggers the limitations period.
See Guebard v. Jabaay, 65 Ill.App.3d 255, 21 Ill.Dec. 620,


623, 381 N.E.2d 1164, 1167 (1978) (stating “[w]e are not
aware of any case in which the discovery rule has been
so extended or applied and we are not convinced that
the logic of the rule warrants such an extension by us”);
Hall v. Fortino, 158 Mich.App. 663, 405 N.W.2d 106,
109 (1986) (stating medical malpractice discovery rule is
tied to discovery of malpractice rather than tortfeasor's
identity); Flowers v. Walker, 63 Ohio St.3d 546, 589
N.E.2d 1284, 1288 (1992) (holding “the ‘cognizable event’
that alerted [the plaintiff] of the need to investigate a
malpractice claim” was the discovery of her disease, not
the defendant's identity); Grossi v. Miriam Hosp., 689
A.2d 403, 404 (R.I.1997) (holding statute tolling medical
malpractice actions until patient discovers injury does not
apply to toll limitations period when patient knows of
injury but not defendant's identity).


[1]  Accordingly, we hold that the medical malpractice
statute of limitations is tied only to the discovery of the
plaintiff's legal injury and not to the discovery of the
tortfeasor's identity. Because McDougal concedes that he
was aware of his legal injury by February 5, 1992, he
had two years from that date to file his action against
Weed, i.e., February 4, 1994. His filing of the notice of
intent to commence a malpractice action against Weed on
September 30, 1994 was therefore untimely.


II. Fraudulent Concealment


[2]  McDougal argues, however, that Weed fraudulently
concealed his identity. Thus, he contends that his action
was timely under Utah Code Ann. § 78-14-4(1)(b) (1996).


[3]  [4]  We initially note that the Utah medical
malpractice statute of limitations provides an exception
for fraudulent concealment of the physician's misconduct.
See Utah Code Ann. § 78-14-4(1)(b) (1996) (“[W]here it is
alleged that a patient has been prevented from discovering
misconduct on the part of a health care provider because
that health care provider has affirmatively acted to
fraudulently conceal the alleged misconduct, the claim
shall be barred unless commenced within one year after
the plaintiff ... discovers [the concealment].”). No Utah
court has addressed whether the Utah medical malpractice
exception for fraudulent concealment of “misconduct”
covers fraudulent concealment of identity or whether
fraudulent concealment of identity should toll the general
two-year statute of limitations. Although no Utah court
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has addressed the issue, other jurisdictions have split on
it. Compare Estate of Chappelle v. Sanders, 442 A.2d 157,
158-59 (D.C.1981) (holding that concealment of identity
did not toll statute of limitations), Guebard v. Jabaay, 65
Ill.App.3d 255, 21 Ill.Dec. 620, 623, 381 N.E.2d 1164,
1167 (1978) (holding fraudulent concealment provision
of medical malpractice statute of limitations did not
cover fraudulent concealment of identity), and Burns
v. Thomas, 790 S.W.2d 1, 2 (Tex.App.1988) (holding
that concealment of identity did not toll statute of
limitations), rev'd on other grounds, 786 S.W.2d 266
(Tex.1990), with McCormick v. Uppuluri, 250 Ill.App.3d
386, 190 Ill.Dec. 188, 192, 621 N.E.2d 57, 61 (1993)
(suggesting that if defendant had concealed identity a
cause of action in fraudulent concealment may have
arisen), Dougherty v. Gifford, 826 S.W.2d 668, 673-75
(Tex.App.1992) (holding that since defendant had duty
to disclose identity failure to identify was fraudulent
concealment), and Sattler v. Bailey, 184 W.Va. 212,
400 S.E.2d 220, 228-29 (1990) (holding that concealing
identity gave rise to fraudulent concealment cause of
action). However, because McDougal failed to make a
sufficient claim of fraudulent concealment, we need not
decide whether to allow a fraudulent *179  concealment
exception to the two-year statute of limitations when the
tortfeasor has concealed only his or her identity.


Fraudulent concealment requires that one with a legal
duty or obligation to communicate certain facts remain
silent or otherwise act to conceal material facts known
to him. Such a duty or obligation may arise from a
relationship of trust between the parties, an inequality
of knowledge or power between the parties, or other
attendant circumstances indicating reliance. The party's
silence must amount to fraud, i.e., silence under the
circumstances must amount to an affirmation that
a state of things exists which does not exist, and
the uninformed party must be deprived to the same
extent as if a positive assertion has been made. Such
“[c]oncealment or nondisclosure becomes fraudulent
only when there is an existing fact or condition ...
which the party charged is under a duty to disclose.”
Making use of a device that misleads, some trick
or contrivance that is intended to exclude suspicion
and prevent inquiry, may also amount to fraudulent
concealment.


Jensen v. IHC Hosps., Inc., 944 P.2d 327, 333 (citations
omitted), reh'g granted on other grounds, 324 Utah Adv.
Rep. 20 (Utah 1997). The supreme court has explained


that summary judgment is almost never appropriate in a
fraudulent concealment case, except


(i) when the facts are so clear
that reasonable persons could
not disagree about the underlying
facts or about the application
of the governing legal standards
to the facts or (ii) when the
facts underlying the allegation
of fraudulent concealment are so
tenuous, vague, or insufficiently
established that they fail to raise a
genuine issue of material fact as to
concealment, with the result that the
claim fails as a matter of law.


Berenda v. Langford, 914 P.2d 45, 54 (Utah 1996); accord
Jensen, 944 P.2d at 334.


In this case, McDougal contends that Fishler, Weed's


attorney, fraudulently concealed Weed's identity. 3


McDougal argues that Fishler, who represented Souter
during the original action brought against Souter, was
obligated to inform McDougal that he had sued the wrong
doctor. However, McDougal failed to assert any factual
or legal basis for his contention that Fishler should have
told McDougal that Dr. Weed, not Dr. Souter, was the
doctor in question.


3 In his reply brief, McDougal suggests for the first time
that Cottonwood may have fraudulently concealed
Weed's identity as well. “Because presentation of this
argument in a reply brief does not conform to ‘Rule
24(c) of the Appellate Rules of Procedure limit[ing]
answers in a reply brief to new matter in the appellee's
brief,’ we decline to consider this argument.” Country
Meadows Convalescent Ctr. v. Utah Dep't of Health,
851 P.2d 1212, 1214 n. 2 (Utah Ct.App.1993) (quoting
Larson v. Overland Thrift & Loan, 818 P.2d 1316,
1321 n. 5 (Utah Ct.App.1991)); see also State v.
Phathammavong, 860 P.2d 1001, 1002 n. 2 (Utah
Ct.App.1993).


[5]  [6]  Further, at the time that Fishler became aware
that McDougal had sued the wrong doctor, he was
representing Souter, not Weed. There is no evidence in
the record that Fishler was Weed's attorney at the time
that Fishler became aware of McDougal's mistake. There
is also no evidence that Fishler was silent because he was
acting for Weed at the time of the discovery of McDougal's
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mistake. Thus, even assuming that Fishler's silence
could otherwise constitute evidence sufficient to prevent
summary judgment, there is no evidence in the record
that could connect Fishler's silence with Weed. Because
it is clear that the actions of an attorney not formally
representing a client may not be imputed to the client,
State v. Crider, 78 N.M. 312, 431 P.2d 45, 47 (1967), and
because “[g]enerally, fraudulent concealment of a cause
of action by a person other than defendant will not toll
the statute of limitation,” 54 C.J.S. Limitations of Actions
§ 91; see also Dougherty, 826 S.W.2d at 676; Harrison v.
Davis, 197 W.Va. 651, 478 S.E.2d 104, 112 (1996), we must
conclude that there is no evidence connecting Weed with
any concealment. Thus, we need not decide whether the
medical malpractice statute of limitations contemplates
tolling for the fraudulent concealment of a defendant's
identity or whether the statutory exception for fraudulent
*180  concealment of misconduct includes concealment


of a defendant's identity.


CONCLUSION


The district court correctly granted Weed's motion for
summary judgment. The medical malpractice statute of
limitations was not tolled until McDougal discovered
the proper defendant's identity. The limitations period
was tolled only until McDougal discovered both his
injury and that it was possibly the result of medical
malpractice. Additionally, McDougal failed to assert a
sufficient fraudulent concealment claim. Thus, Weed was
entitled to judgment as a matter of law. Accordingly, we
affirm.


BENCH and ORME, JJ., concur.


All Citations


945 P.2d 175, 326 Utah Adv. Rep. 11
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Holdings, LLC; Sundance Development Corp;
Robert Redford; Redford 1970 Trust; Rocky


Mountain Outfitters, L.C.; and Does I–X, Appellees.
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Synopsis
Background: Resort patron brought action against resort
for injuries sustained when she fell from horse during
guided horseback riding activity, asserting claims for
negligence, gross negligence, and vicarious liability.
The Fourth District Court, Provo Department, Claudia
Laycock, J., dismissed complaint, and patron appealed.
The Court of Appeals, 257 P.3d 1049, affirmed. Certiorari
review was granted.


Holdings: The Supreme Court, Durrant, C.J., held that:


[1] Equine Act did not limit resort's ability to contractually
limit its liability for ordinary negligence by having patron
execute pre-injury release of claims, and


[2] pre-injury release of claims for negligence did not
violate public policy under Act.


Affirmed.


Lee, J., filed concurring opinion.


Attorneys and Law Firms


*986  Robert D. Strieper, Salt Lake City, for appellants.


H. Burt Ringwood, A. Joseph Sano, Salt Lake City, for
appellees.


On Certiorari to the Utah Court of Appeals


Chief Justice DURRANT, opinion of the Court:


INTRODUCTION


¶ 1 Ms. Penunuri was injured while participating in a
guided horseback ride near Sundance Resort. Before the
ride, she signed a release (Waiver), in which she waived
her right to sue Defendants (collectively, Sundance) for
injuries caused by Sundance's ordinary negligence. In this
appeal, Ms. Penunuri asks us to find that the Waiver
is unenforceable under the Limitations on Liability for


Equine and Livestock Activities Act (Equine Act) 1  and
that it violates the public policy expressed in the Equine
Act.


1 UTAH CODE § 78B–4–201 to –203. Except where
otherwise noted, we cite to the current version of
the UTAH CODE in this opinion “because no
substantive changes have been made to the relevant
statutory provisions that would affect the resolution
of the issues presented on appeal.” See State v.
Maestas, 2012 UT 46, ¶ 1 n. 1, 299 P.3d 892, 2012 WL
3176383.


¶ 2 We first consider whether the Waiver is unenforceable
under the Equine Act. We conclude that the Equine Act
establishes no public policy that invalidates preinjury
releases for ordinary negligence. Second, we consider
whether the Equine Act is sufficiently similar to Utah's


Inherent Risks of Skiing Act (Skiing Act) 2  such that the
“public policy bargain” we inferred from the language of


the Skiing Act in Rothstein v. Snowbird Corp. 3  similarly
invalidates preinjury releases under the Equine Act.
Because the Equine Act lacks the discussion of public
policy contained in the Skiing Act, we decline to infer that
the Equine Act was the result of a public policy bargain.
Accordingly, we conclude that the Waiver is enforceable
and does not violate public policy.


2 UTAH CODE § 78B–4–401 to –404.


3 2007 UT 96, ¶¶ 15–16, 175 P.3d 560.
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¶ 3 On August 1, 2007, Ms. Penunuri participated in a
guided horseback ride operated by Sundance. Before the
ride began, Ms. Penunuri signed the Waiver. The Waiver
explained that horseback riding involves “significant risk
of serious personal injury,” and that there are certain
“inherent risks” associated with the activity, including
“the propensity of the animal to behave in ways that may
result in injury, harm, or death to persons on or around
them.” The Waiver also purported to release Sundance
from liability for its ordinary negligence, providing as
follows: “I expressly agree to assume all risks of personal
injury, falls, accidents, and/or property damage, including
those resulting from any negligence of [Sundance]....”


¶ 4 The riding party consisted of five participants and
one guide, arranged in single file with the guide in front
and Ms. Penunuri in the rear. During the ride, a gap
formed between Ms. Penunuri and the eight-year-old rider
in front of her. After some of the riders asked the guide
to slow down or stop to close the gap, the guide stated
that she would hold the eight-year-old's reins to keep the
train of horses together. But before she could do so, Ms.
Penunuri's horse suddenly accelerated to close the gap and
catch up with the other horses. Ms. Penunuri asserts that
the sudden acceleration caused her to fall to the ground
and that she suffered serious injuries as a result.


¶ 5 Ms. Penunuri sued Sundance, alleging negligence,
gross negligence, and vicarious liability. She then filed a
motion for partial summary judgment, arguing that the
Waiver was unenforceable under the Equine Act. *987
The district court denied her motion, finding that the
Waiver was valid and enforceable. Accordingly, the court
dismissed all of Ms. Penunuri's claims except her claim for
gross negligence.


¶ 6 After the district court certified its order as final
pursuant to rule 54(b) of the Utah Rules of Civil
Procedure, Ms. Penunuri appealed. The court of appeals
determined that the 54(b) certification was improper, but
exercised its discretion to treat Ms. Penunuri's appeal as
a petition for permission to appeal from an interlocutory
order. The court permitted Ms. Penunuri to appeal, but
ultimately affirmed the district court's ruling, concluding


that the Waiver was valid and enforceable. 4  Specifically,
the court concluded that neither the Equine Act nor
public policy invalidates preinjury releases for horseback


riding. 5


4 Penunuri v. Sundance Partners, Ltd., 2011 UT App
183, ¶¶ 12–19, 257 P.3d 1049.


5 Id.


¶ 7 Ms. Penunuri then filed a petition for writ of certiorari.
We granted her petition to consider whether the court
of appeals erred in construing the Equine Act to permit
releases of liability for ordinary negligence. We have
jurisdiction over this matter pursuant to section 78A–3–
102(3)(a) of the UTAH CODE.


STANDARD OF REVIEW


[1]  [2]  [3]  ¶ 8 “On certiorari, we review the decision


of the court of appeals, not the trial court.” 6  And
“[a]s the decision of the court of appeals rests on
questions of statutory interpretation, we review it for
correctness, affording no deference to the court of


appeals' legal conclusions.” 7  Further, summary judgment
is appropriate only when “there is no genuine issue as to
any material fact and ... the moving party is entitled to a


judgment as a matter of law.” 8


6 Fla. Asset Fin. Corp. v. Utah Labor Comm'n, 2006
UT 58, ¶ 8, 147 P.3d 1189 (internal quotation marks
omitted).


7 Id.


8 UTAH R. CIV. P. 56(c).


ANALYSIS


¶ 9 Section 202 of the Equine Act provides that equine


activity sponsors 9  are not liable for injuries caused by


the “inherent risks” associated with equine activities. 10


“Inherent risk” is defined under the Equine Act as “those
dangers or conditions which are an integral part of equine
or livestock activities,” including, among other things,
“the propensity of the animal to behave in ways that may
result in injury” and “the unpredictability of the animal's


reaction to outside stimulation.” 11


9 “Equine activity sponsor” is defined in the Equine Act
as an individual or group “which sponsors, organizes,
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or provides facilities for an equine activity,” including
horseback riding. UTAH CODE § 78B–4–201(3).


10 Id. § 78B–4–202(2).


11 Id. § 78B–4–201(5).


¶ 10 But section 202 does not completely eliminate an
equine sponsor's liability. In relevant part, section 202
provides as follows:


(2) An equine activity sponsor, equine professional,
livestock activity sponsor, or livestock professional is
not liable for an injury to or the death of a participant
due to the inherent risks associated with these activities,
unless the sponsor or professional:


(a)(i) provided the equipment or tack;


(ii) the equipment or tack caused the injury; and


(iii) the equipment failure was due to the sponsor's or
professional's negligence;


(b) failed to make reasonable efforts to determine
whether the equine or livestock could behave in
a manner consistent with the activity with the
participant;


(c) owns, leases, rents, or is in legal possession
and control of land or facilities upon which the
participant sustained injuries because of a dangerous
condition which was known to or should have been
known to the sponsor or professional and for which
warning signs have not been conspicuously posted;


*988  (d)(i) commits an act or omission that
constitutes negligence, gross negligence, or willful or
wanton disregard for the safety of the participant;
and


(ii) that act or omission causes the injury; or


(e) intentionally injures or causes the injury to the


participant. 12


12 Id. § 78B–4–202(2) (emphasis added).


¶ 11 While section 202 eliminates liability for the inherent
risks of equine activities, section 203 requires sponsors to
provide notice to participants that the sponsor is not liable


for those risks. 13  Section 203 requires that the “[n]otice
shall be provided” either by “posting a sign in a prominent


location within the area being used for the activity” or
by “providing a document or release for the participant,
or the participant's legal guardian if the participant is a


minor, to sign.” 14


13 Id. § 78B–4–203(1) (“An equine or livestock activity
sponsor shall provide notice to participants of the
equine or livestock activity that there are inherent
risks of participating and that the sponsor is not liable
for certain of those risks.”).


14 Id. § 78B–4–203(2).


¶ 12 Below, we first consider whether preinjury releases
of liability for ordinary negligence are enforceable under
the Equine Act. Second, we consider whether the public
policy bargain we inferred from the language of the Skiing


Act in Rothstein 15  should be similarly inferred from the
language of the Equine Act, which would render preinjury
releases of ordinary negligence unenforceable as violating
public policy.


15 See Rothstein v. Snowbird Corp., 2007 UT 96, ¶¶ 15–
16, 175 P.3d 560.


I. THE EQUINE ACT DOES NOT INVALIDATE
PREINJURY RELEASES OF LIABILITY


FOR ORDINARY NEGLIGENCE


[4]  ¶ 13 Ms. Penunuri argues that section 202 of the
Equine Act prohibits a sponsor from using a preinjury


release to escape liability for its negligent acts. 16  She
asserts that by protecting equine activity sponsors from
liability arising out of the inherent risks associated with
equine activities, the Legislature impliedly intended that
they remain liable for all other claims. Ms. Penunuri also
directs our attention to legislative debates that, she argues,
support her interpretation of the statute. Further, while
noting that section 203 mentions that a sponsor may
provide a “release” for a participant to sign, Ms. Penunuri
argues that the content of such a release must be limited
to providing the notice required by that section.


16 Whether a preinjury release would be enforceable if
it purported to release a sponsor's liability for gross
negligence is not at issue in this appeal.


¶ 14 The court of appeals concluded that reading section
202 to invalidate preinjury releases “stretches the statutory
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language past its plain meaning.” 17  Instead, the court
concluded that while “section 202 protects a sponsor from
liability arising from the inherent risks of equine activities
unless the sponsor is negligent ... the sponsor remains
free to assert all other applicable defenses, including, if


appropriate, release.” 18  Regarding section 203, the court
declined Ms. Penunuri's invitation to read “ ‘release’ ...
to refer merely to a document notifying the participant
that the sponsor is insulated against claims arising from


certain inherent risks of participating in the activity.” 19


The court concluded that “[b]ecause the statutory term
‘document’ already conveys this meaning, such a reading


would impermissibly render ‘release’ redundant.” 20  We
agree.


17 Penunuri v. Sundance Partners, Ltd., 2011 UT App
183, ¶ 13, 257 P.3d 1049.


18 Id.


19 Id. ¶ 14.


20 Id.


[5]  [6]  [7]  [8]  [9]  [10]  ¶ 15 When we interpret a
statute, “our primary objective is to ascertain the intent


of the legislature.” 21  Because “[t]he best evidence of
the legislature's intent is the *989  plain language of


the statute itself,” 22  we look first to the plain language


of the statute. 23  “We presume that the legislature used
each word advisedly and read each term according to


its ordinary and accepted meaning.” 24  “Additionally,
we presume[ ] that the expression of one [term] should
be interpreted as the exclusion of another,” and “[w]e
therefore seek to give effect to omissions in statutory


language by presuming all omissions to be purposeful.” 25


But we do not view individual words and subsections in
isolation; instead, our statutory interpretation “requires
that each part or section be construed in connection with
every other part or section so as to produce a harmonious


whole.” 26  Thus, we “interpret [ ] statutes to give meaning
to all parts, and avoid[ ] rendering portions of the statute


superfluous.” 27


21 Ivory Homes, Ltd. v. Utah State Tax Comm'n, 2011
UT 54, ¶ 21, 266 P.3d 751.


22 Marion Energy, Inc. v. KFJ Ranch P'ship, 2011 UT 50,
¶ 14, 267 P.3d 863 (internal quotation marks omitted).


23 Ivory Homes, 2011 UT 54, ¶ 21, 266 P.3d 751.


24 Id. (internal quotation marks omitted).


25 Marion Energy, 2011 UT 50, ¶ 14, 267 P.3d 863 (first
and second alterations in original) (internal quotation
marks omitted).


26 Ivory Homes, 2011 UT 54, ¶ 21, 266 P.3d 751 (internal
quotation marks omitted).


27 LKL Assocs., Inc. v. Farley, 2004 UT 51, ¶ 7, 94 P.3d
279.


[11]  [12]  ¶ 16 Further, “[w]hen the meaning of [a] statute
can be discerned from its language, no other interpretive


tools are needed.” 28  Accordingly, it is only “when
statutory language is ambiguous—in that its terms remain
susceptible to two or more reasonable interpretations after
we have conducted a plain language analysis”—that we
“resort to other modes of statutory construction,” such as


legislative history. 29


28 Marion Energy, 2011 UT 50, ¶ 15, 267 P.3d 863
(second alteration in original) (internal quotation
marks omitted).


29 Id.


¶ 17 In this case, the Equine Act eliminates a sponsor's
liability for injuries caused by risks that are inherent to
equine activities, but retains sponsor liability for injuries


that are caused in part by the sponsor's own negligence. 30


For example, a horse's “propensity ... to behave in ways
that may result in injury” to its rider is an “inherent


risk” of horseback riding. 31  Consequently, under the
Equine Act, if that propensity caused injury to a rider, the


sponsor would generally not be liable. 32  But if the injuries
occurred after the sponsor “failed to make reasonable
efforts to determine whether the [horse] could behave
in a manner consistent with” horseback riding, then the


sponsor would remain liable under the Equine Act. 33


Thus, the Equine Act eliminates a participant's ability to
recover damages for injuries resulting from the inherent
risks of equine activities unless the injuries resulted from
a sponsor's negligence.


30 UTAH CODE § 78B–4–202(1)–(2).
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31 See id. § 78B–4–201(5)(a).


32 See id. § 78B–4–202(2).


33 Id. § 78B–4–202(2)(b).


[13]  ¶ 18 But the fact that the Equine Statute does
not eliminate a sponsor's liability for negligence does
not mean that the Legislature intended to invalidate
preinjury waivers for ordinary negligence. In other words,
“[n]owhere does the text suggest that [equine sponsors]
may not contractually further limit their liability for risks


that are not inherent” to equine activities. 34


34 See Rothstein v. Snowbird Corp., 2007 UT 96, ¶ 26,
175 P.3d 560 (Wilkins, J., dissenting).


¶ 19 Indeed, in other contexts, the Legislature has
expressly invalidated particular contractual waivers,
stating that they are “void and unenforceable” as contrary


to public policy. 35  But the Equine Act contains no such
expression. We “give effect” to this omission *990  “by


presuming [it] to be purposeful,” 36  and conclude that
the Equine Act does not invalidate preinjury releases of
liability for ordinary negligence.


35 E.g., UTAH CODE § 78B–6–707 (“Any clause
in a sales contract or collateral document that
requires a purchaser or end user of a product to
indemnify, hold harmless, or defend a manufacturer
of a product is contrary to public policy and
void and unenforceable if a defect in the design
or manufacturing of the product causes an injury
or death.”); id. § 13–8–1(2) (Except in enumerated
circumstances, “an indemnification provision in a
construction contract is against public policy and is
void and unenforceable.”).


36 See Marion Energy, 2011 UT 50, ¶ 14, 267 P.3d 863.


¶ 20 This conclusion is supported by the Legislature's
use of the word “release” in section 203. Specifically,
section 203 requires that sponsors “provide notice to
participants ... that there are inherent risks of participating
and that the sponsor is not liable for certain of those


risks.” 37  Further, the statute requires that the “[n]otice
shall be provided by” either “posting a sign in a prominent
location,” or “providing a document or release for the
participant, or the participant's legal guardian if the


participant is a minor, to sign.” 38


37 UTAH CODE § 78B–4–203(1).


38 Id. § 78B–4–203(2) (emphasis added).


[14]  ¶ 21 We do not read “release” to refer merely to a
document that provides the required notice. As the court
of appeals noted, “[b]ecause the statutory term ‘document’
already conveys this meaning, such a reading would


impermissibly render ‘release’ redundant.” 39  Further, “a


release does more than provide notice.” 40  A release
is “[t]he relinquishment or concession of a right ... or


claim.” 41  Thus, if we were to adopt Ms. Penunuri's
reading, the statute would permit a participant to
“release” a right which she does not have under the
Equine Act—a right to recover for injuries caused by
the inherent risks of horseback riding. Instead, we read


“release” to have its “ordinary and accepted meaning.” 42


Thus, we conclude that the statute contemplates that
equine sponsors might seek preinjury releases from


participants. 43


39 Penunuri, 2011 UT App 183, ¶ 14, 257 P.3d 1049.


40 Id.


41 BLACK'S LAW DICTIONARY 1403 (9th ed. 2009).


42 See Ivory Homes, 2011 UT 54, ¶ 21, 266 P.3d 751
(internal quotation marks omitted).


43 Section 203 permits a parent to sign a “release” on
behalf of a minor. UTAH CODE § 78B–4–203(2)(b).
But in Hawkins ex rel. Hawkins v. Peart, we held
that a parent's preinjury release of a minor's claim is
unenforceable as a violation of public policy. 2001 UT
94, ¶¶ 10–11, 37 P.3d 1062. Thus, Ms. Penunuri argues
that the statute makes sense only if “release” cannot
include a preinjury release. But although the Equine
Act was enacted in 1993, the notice requirement
was not added until 2003. See UTAH CODE § 78–
27b–101 to 102 (1993); UTAH CODE § 78–27b–
101 (2003). Thus, the statutory language permitting
a parent to sign a release on behalf of a minor
was added two years after we issued our opinion in
Hawkins. Accordingly, to the extent the Equine Act
conflicts with Hawkins, the Equine Act would control
and effectively overrule our conclusion in Hawkins.


¶ 22 We conclude that the statute is unambiguous.
Thus, we decline to consider “other modes of statutory


construction,” including legislative history. 44  And
ultimately, we adopt the reasoning expressed by the court
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of appeals: although “section 202 protects a sponsor from
liability arising from the inherent risks of equine activities
unless the sponsor is negligent ... the sponsor remains
free to assert all other applicable defenses, including,


if appropriate, release.” 45  We therefore conclude that
the Equine Act does not invalidate preinjury releases of
liability for ordinary negligence.


44 See Marion Energy, 2011 UT 50, ¶ 15, 267 P.3d 863.


45 Penunuri, 2011 UT App 183, ¶ 13, 257 P.3d 1049.


II. PREINJURY RELEASES DO NOT VIOLATE
PUBLIC POLICY UNDER THE EQUINE ACT


[15]  ¶ 23 Ms. Penunuri argues that the Waiver is
unenforceable as a violation of public policy. Specifically,
she argues that the Equine Act was modeled after—


and enacted for the same purpose as—the Skiing Act. 46


Relying on Rothstein v. Snowbird Corp., in which we
invalidated a preinjury release as a violation of the public


policy expressed in the Skiing Act, 47  Ms. Penunuri argues
that preinjury releases are similarly unenforceable under
the Equine Act.


46 See UTAH CODE § 78B–4–401 to –404.


47 2007 UT 96, ¶¶ 15–16, 175 P.3d 560.


*991  ¶ 24 The court of appeals concluded that preinjury
releases do not violate public policy under the Equine
Act. The court began with a thorough analysis of our
Rothstein decision, noting that our analysis was grounded
in the public policy expressed by the Legislature in the first


section of the Skiing Act. 48  Because “[t]he Equine Act
has no equivalent statement of public policy,” the court
concluded that preinjury releases do not violate public


policy under the Equine Act. 49  We agree.


48 Penunuri v. Sundance Partners, Ltd., 2011 UT App
183, ¶¶ 17–18, 257 P.3d 1049 (citing Rothstein, 2007
UT 96, 175 P.3d 560).


49 Id. ¶ 19.


[16]  [17]  [18]  [19]  ¶ 25 It is well settled that preinjury
releases of claims for ordinary negligence can be valid and


enforceable. 50  Indeed, “[w]e have joined the majority of
jurisdictions in permitting people to surrender their rights


to recover in tort for the negligence of others.” 51  But
“preinjury releases are not unlimited in power and can


be invalidated in certain circumstances.” 52  Specifically,
“(1) releases that offend public policy are unenforceable;
(2) releases for activities that fit within the public interest


exception 53  are unenforceable; and (3) releases that


are unclear or ambiguous are unenforceable.” 54  In this
case, Ms. Penunuri does not argue that the Waiver is
ambiguous or that horseback riding constitutes a public
interest. Thus, we consider only whether the Waiver is


unenforceable as a violation of public policy. 55


50 Rothstein, 2007 UT 96, ¶ 6, 175 P.3d 560.


51 Id.


52 Pearce v. Utah Athletic Found., 2008 UT 13, ¶ 14, 179
P.3d 760.


53 Though similar in name, an analysis of the public
policy exception and an analysis of the public
interest exception begin at different points and require
different considerations. Specifically, to determine
whether an exculpatory provision is contrary to
public policy, we first determine whether a public
policy has been established in the common law or
in constitutional or statutory provisions. See Rackley
v. Fairview Care Ctrs., Inc., 2001 UT 32, ¶ 16, 23
P.3d 1022; see also infra ¶ 26 n. 55. On the other
hand, to determine whether an exculpatory provision
is invalid under the public interest exception, we
consider a variety of aspects of the contract, including
whether “[t]he party seeking exculpation is engaged
in performing a service of great importance to the
public,” and whether, “[a]s a result of the essential
nature of the service, in the economic setting of the
transaction, the party invoking exculpation possesses
a decisive advantage of bargaining strength against
any member of the public who seeks his services.”
Pearce, 2008 UT 13, ¶ 17, 179 P.3d 760 (internal
quotation marks omitted).


54 Pearce, 2008 UT 13, ¶ 14, 179 P.3d 760 (citations
omitted).


55 Although the Utah Association for Justice argues
in its amicus brief that preinjury releases violate the
public interest, it is a “well-settled rule that an amicus
brief cannot extend or enlarge the issues on appeal,”
and that we will “only consider[ ] those portions of
the amicus brief that bear on the issues pursued by the
parties to th[e] appeal.” Madsen v. Borthick, 658 P.2d
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627, 629 n. 3 (Utah 1983). Accordingly, we decline to
consider whether the Waiver is ambiguous or violates
the public interest.


¶ 26 To determine whether a contract offends public
policy, we first determine whether an established public
policy has been expressed in either constitutional or


statutory provisions or the common law. 56  We have
held that “[f]or a contract to be void on the basis of
public policy, there must be a showing free from doubt


that the contract is against public policy.” 57  But “the
term ‘public policy’ is so broad in the abstract that it
eludes a reasonably precise definition for legal *992


purposes.” 58  And we have noted that “[t]o pluck a
principle of public policy from the text of a statute and
to ground a decision of this court on that principle is to


invite judicial mischief.” 59  Accordingly, we have held that
“the theory of public policy embodies a doctrine of vague
and variable quality, and, unless deducible in the given
circumstances from constitutional or statutory provisions,
should be accepted as the basis of a judicial determination,


if at all, only with the utmost circumspection.” 60


56 See Rothstein, 2007 UT 96, ¶ 20, 175 P.3d 560 (relying
on the Legislature's explicit statement of public policy
in the Skiing Act to conclude that a ski resort could
not enforce a preinjury release of a skier's negligence
claims against a ski resort); Hawkins ex rel. Hawkins
v. Peart, 2001 UT 94, ¶ ¶ 10–12, 37 P.3d 1062 (relying
on the public policy expressed in various provisions
of the UTAH CODE as well as by a “clear majority
of courts”); Berube v. Fashion Ctr., Ltd., 771 P.2d
1033, 1043 (Utah 1989) (noting that public policy may
be found in constitutional or statutory provisions, as
well as judicial pronouncements); see also Rackley,
2001 UT 32, ¶ 16, 23 P.3d 1022 (noting that in the
employment-at-will context, “public policy is ‘clear’
if it is plainly defined by one of three sources: (1)
legislative enactments; (2) constitutional standards;
or (3) judicial decisions”).


57 Ockey v. Lehmer, 2008 UT 37, ¶ 21, 189 P.3d 51
(internal quotation marks omitted).


58 Fox v. MCI Commc'ns Corp., 931 P.2d 857, 860 (Utah
1997).


59 Rothstein, 2007 UT 96, ¶ 10, 175 P.3d 560.


60 Berube, 771 P.2d at 1043 (quoting Patton v. United
States, 281 U.S. 276, 306, 50 S.Ct. 253, 74 L.Ed. 854
(1930)).


¶ 27 In some instances, the Legislature unequivocally
expresses its view that certain contractual provisions are
unenforceable as against public policy. For example,
section 78B–6–707 of the Utah Code provides that “[a]ny
clause ... that requires a purchaser or end user of a product
to indemnify, hold harmless, or defend a manufacturer
of a product is contrary to public policy and void and
unenforceable.” Similarly, section 13–8–1(2) of the Utah
Code provides that “an indemnification provision in a
construction contract is against public policy and is void
and unenforceable” except in specific circumstances.


¶ 28 In the absence of this sort of statutory language, we
have looked to public policy expressed in the common
law or suggested by the statutory text. For example,
in Hawkins ex rel. Hawkins v. Peart, we looked to
public policy suggested by various provisions of the
Utah Code when we considered the enforceability of a
preinjury release signed by a mother on behalf of her


minor daughter. 61  In concluding that the release was
unenforceable, we relied on a “public policy exception”
indicated by Utah statutes and rules that “provides
various checks on parental authority to ensure a child's
interests are protected” and indicate “public policies
favoring protection of minors with respect to contractual


obligations.” 62  Further, we noted that “[a] clear majority
of courts treating the issue have held that a parent may


not release a minor's prospective claim for negligence.” 63


Specifically, we agreed that “[s]ince a parent generally may
not release a child's cause of action after injury, it makes
little, if any, sense to conclude a parent has authority to


release a child's cause of action prior to an injury.” 64


61 2001 UT 94, ¶¶ 1, 11–12, 37 P.3d 1062.


62 Id. ¶¶ 10–12.


63 Id. ¶ 10.


64 Id. (alteration in original) (internal quotation marks
omitted).


¶ 29 And in Rothstein, we looked to public policy
expressed in the statute itself when we considered the


enforceability of a preinjury release signed by a skier. 65


The preinjury release at issue waived the skier's right
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to recover damages arising from “the risks of skiing
or from any other cause including the negligence ” of


the ski resort. 66  Turning to the language of the Skiing
Act, we concluded that by waiving the resort's liability
for negligence, the release “breached [the] public policy


bargain” struck by the statute. 67  And although the Skiing
Act does not mention preinjury releases for negligence,
we concluded that “[f]ew legislative expressions of public
policy speak more clearly to an issue ... than the public
policy rationale for [the Skiing Act] speaks to preinjury


releases for negligence.” 68


65 Rothstein, 2007 UT 96, ¶ 1, 175 P.3d 560.


66 Id. ¶ 4 (internal quotation marks omitted).


67 Id. ¶ 16.


68 Id. ¶ 11.


¶ 30 The first section of the Skiing Act is entitled “Public
Policy” and provides as follows:


The Legislature finds that the
sport of skiing is practiced by
a large number of residents
of Utah and attracts a
large number of nonresidents,
significantly contributing to the
economy of this state. It further
finds that few insurance carriers are
willing to provide liability insurance
*993  protection to ski area


operators and that the premiums
charged by those carriers have risen
sharply in recent years due to
confusion as to whether a skier
assumes the risks inherent in the
sport of skiing. It is the purpose
of this act, therefore, to clarify the
law in relation to skiing injuries
and the risks inherent in that sport,
to establish as a matter of law
that certain risks are inherent in
that sport, and to provide that,
as a matter of public policy,
no person engaged in that sport
shall recover from a ski operator
for injuries resulting from those


inherent risks. 69


69 UTAH CODE § 78B–4–401.


¶ 31 Based upon this language, we concluded that
the “central purpose of the Act ... was to permit
ski area operators to purchase insurance at affordable


rates.” 70  Additionally, we concluded that the statutory
language evidenced a bargain struck by the Legislature:
by removing liability for the inherent risks of skiing, ski
area operators could purchase cheaper insurance, and
in exchange, they would be required to retain liability


for risks that are not inherent to skiing. 71  In light of
this bargain, we concluded that the Legislature intended
to prohibit preinjury releases. Specifically, we held that
“[b]y expressly designating a ski area operator's ability
to acquire insurance at reasonable rates as the sole
reason” for enacting the Skiing Act, “the Legislature
authoritatively put to rest the question of whether ski
area operators are at liberty to use preinjury releases to
significantly pare back or even eliminate their need to
purchase the very liability insurance the Act was designed


to make affordable. They are not.” 72


70 Rothstein, 2007 UT 96, ¶ 15, 175 P.3d 560.


71 Id. ¶ 16.


72 Id. The dissent, however, concluded that the statute
expressed no such bargain. Id. ¶ 26 (Wilkins, J.,
dissenting). Instead, the dissent asserted that the
statute “simply proscribes lawsuits against ski area
operators for those risks that are inherent to skiing.
Nowhere does the text suggest that ski area operators
may not contractually further limit their liability for
risks that are not inherent to skiing. In fact, the text
is silent about whether an individual may or may
not sue a ski area operator on some other basis.” Id.
(citation omitted). Accordingly, the dissent concluded
that we should “resist the temptation to add language
or meaning to the Act where no hint of it exists in the
text.” Id.


¶ 32 In this case, the Equine Act is silent regarding public
policy. Indeed, neither “public policy” nor any similar
phrase appears in any section of the Act. Accordingly,
because a public policy is not “deducible ... from
constitutional or statutory provisions,” we may infer a
public policy in the Equine Act “if at all, only with


the utmost circumspection.” 73  But unlike the Skiing
Act, the Equine Act does not explain the motivation
behind the Legislature's decision to eliminate liability for
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inherent risks for equine activities. Further, the Equine
Act contains no statement regarding the importance of
equine activities on the tourism industry or the difficulty
equine sponsors face in purchasing insurance at affordable
rates.


73 See Berube, 771 P.2d at 1043 (quoting Patton, 281
U.S. at 306, 50 S.Ct. 253).


[20]  ¶ 33 Thus, we cannot conclude that the “central
purpose” of the Equine Act was to permit equine sponsors


“to purchase insurance at affordable rates.” 74  And as
discussed above, it was that “central purpose” of the
Skiing Act, as expressed by the Legislature, that led us
to infer that the Legislature had struck a “public policy
bargain” when it eliminated liability for the inherent risks


of skiing. 75  But there is not a similar expression of
purpose in the Equine Act, and we “resist the temptation
to add language or meaning to the Act where no


hint of it exists in the text.” 76  We cannot infer that,
by removing liability for the inherent risks of equine
activities, the Legislature intended that equine sponsors be
precluded from escaping liability for their negligent acts.
We therefore conclude that preinjury waivers for ordinary
negligence do not violate public policy under the Equine
Act.


74 See Rothstein, 2007 UT 96, ¶ 15, 175 P.3d 560.


75 Id. ¶¶ 15–16.


76 Id. ¶ 26 (Wilkins, J., dissenting).


CONCLUSION


¶ 34 We conclude that the Equine Act does not invalidate
preinjury releases for ordinary *994  negligence. Further,
we conclude that the Equine Act does not evidence


a public policy bargain struck by the Legislature, and
that our rationale in Rothstein is inapplicable to the
Equine Act. Accordingly, we conclude that the Waiver is
enforceable, and we affirm the decision of the court of
appeals.


Chief Justice DURRANT authored the opinion of the
Court, in which Associate Chief Justice NEHRING,
Justice DURHAM, and Justice PARRISH joined.


Justice LEE filed a concurring opinion.


JUSTICE LEE, concurring in part concurring in the
judgment:
¶ 35 I write separately only to note my disagreement with
Rothstein v. Snowbird Corp., 2007 UT 96, 175 P.3d 560,
which the majority restates and then distinguishes. I see
no logical or legal basis for Rothstein's conclusion that
enforcement of a ski resort's release waiving liability for
negligence “breached [the] public policy bargain” struck
by the Inherent Risks of Skiing Act, UTAH CODE
§§ 78B–4–401 to –404. Rothstein, 2007 UT 96, ¶ 16,
175 P.3d 560. Even if the “central purpose” of that
statute was to “permit ski area operators to purchase
insurance at affordable rates,” it could hardly follow that
“the Legislature [thereby] authoritatively” renounced the
enforceability of written waivers of liability for negligence.
Id. ¶¶ 15–16. Enforcement of such releases could only
further advance the stated goal—making insurance even
more affordable. I would therefore repudiate Rothstein
instead of distinguishing it in a manner that tends to
reinforce it.


All Citations


301 P.3d 984, 732 Utah Adv. Rep. 28, 2013 UT 22
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947 P.2d 658
Supreme Court of Utah.


Ron PLATTS, individually and as personal
representative of the Estate of Gary


Scott Platts, Plaintiff and Respondent,
v.


PARENTS HELPING PARENTS dba
Turnabout; Alan Comins; and John Does I


through XXXV, Defendants and Petitioners.


No. 950352.
|


Oct. 7, 1997.


Parents of child who committed suicide shortly after being
released from licensed treatment program for troubled
youths brought wrongful death action against program
and counselor for program. Defendants moved to dismiss
for lack of subject matter jurisdiction, based on parents'
failure to comply with presuit requirements of Health
Care Malpractice Act. The Third District Court, Salt
Lake County, Tyrone E. Medley, J., granted motion, and
parents appealed. The Court of Appeals, 897 P.2d 1228,
reversed and remanded. Defendants petitioned for writ of
certiorari, and the Supreme Court, Russon, J., held that:
(1) Act's definition of “health care provider” includes all
persons and entities rendering the same or similar care and
services as those providers expressly enumerated in Act,
and (2) fact issue as to whether facility was “health care
provider” precluded summary judgment.


Court of Appeals reversed, and remanded.


Stewart, Associate C.J., dissented.


Attorneys and Law Firms


*659  J. Bruce Savage, Park City, for plaintiff and
respondent.


Jaryl L. Rencher, Salt Lake City, for defendants and
petitioners.


ON CERTIORARI TO THE
UTAH COURT OF APPEALS


RUSSON, Justice:


This matter is here for review on a writ of certiorari to the
court of appeals.


Ron Platts filed an action against Parents Helping
Parents dba Turnabout and Alan Comins (collectively,
“Turnabout”) alleging liability for the suicide death of
his son Gary. Platts filed this action in his own behalf
and as personal representative of the estate of Gary
Scott Platts. Turnabout moved for summary judgment,
claiming that it was a “health care provider” under the
Utah Health Care Malpractice Act (“Malpractice Act”
or “Act”) and that Platts had failed to comply with the
procedural requirements of that Act before filing suit and
therefore the trial court lacked subject matter jurisdiction.
The trial court granted the motion. The court of appeals
reversed the trial court, holding that Turnabout was not
a “health care provider” under the Malpractice Act and,
thus, compliance with the procedural requirements was
not mandated. The court of appeals remanded the matter
to the trial court for further action. We reverse.


BACKGROUND


In 1989, the juvenile court referred Platts' son Gary
to a program at Turnabout as part of his probation
due to behavioral and disciplinary problems. Turnabout
operated a *660  treatment program for troubled youths
that was licensed by the Utah State Department of Human
Services. The contract admitting Gary to Turnabout
was signed in June of 1989. It provided that he was
to be treated for problems associated with running
away, truancy, depression, substance abuse, and feelings
of inadequacy. Because of Gary's truancy from the
Turnabout program, Turnabout changed his status in
February 1990 from day treatment to twenty-four-hour
residential treatment, removing Gary from Platts' home
and placing him with another family.


On February 27, 1990, Turnabout released Gary to attend
school. However, instead of attending school, Gary ran
away. Turnabout notified Platts of the situation and
advised him to wait for Gary at his house because
Gary was likely to return there. On March 4, 1990,
Platts returned home and found his son dead. Gary had
committed suicide.
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On April 5, 1991, Platts filed a civil complaint against
Turnabout, alleging that Turnabout was liable for the
death of his son. On April 14, 1993, Turnabout moved
for summary judgment, claiming that Turnabout was a
“health care provider” under the Malpractice Act and
that since Platts had failed to comply with the mandatory
procedural requirements of that Act before filing suit, the
trial court lacked subject matter jurisdiction.


The Act provides that “[n]o malpractice action against a
health care provider may be initiated unless and until the
plaintiff gives the prospective defendant ... at least ninety
days['] prior notice of intent to commence an action,” the
plaintiff has filed a request for prelitigation panel review
within sixty days thereafter, and a panel opinion has been
rendered. Utah Code Ann. §§ 78–14–8 to –12. It further
provides that malpractice actions must be brought within
two years of discovery of the injury. Utah Code Ann. § 78–
14–4.


The trial court granted Turnabout's motion for summary
judgment on March 1, 1994, concluding that defendant
was indeed a “health care provider” under the Malpractice
Act and that because plaintiff had not complied with
the prerequisites for bringing a lawsuit, the court lacked
subject matter jurisdiction. Platts appealed.


The court of appeals reversed the lower court, concluding
as a matter of law that Turnabout was not a “health
care provider,” that the procedural requirement of the
Malpractice Act did not apply, and that the case was
therefore properly before the lower court. In so ruling, the
court of appeals applied a correctness standard of review,
granting no deference to the trial court. It stated:


The titles of Turnabout and Mr.
Comins were not included among
those identified as “health care
providers” in section 78–14–3(11),
nor are they so similar to those listed
as to leave no reasonable doubt as
to their status. Thus, we hold that
Turnabout and Mr. Comins are not
“health care providers”....


Platts v. Parents Helping Parents, 897 P.2d 1228, 1232
(Utah.Ct.App.1995).


In reaching this conclusion, the court of appeals stated
that the statute was unclear as to intended coverage


and therefore the court would “consider the effect a
given statutory construction” would have to achieve the
purpose of the legislation, i.e., to control rising costs of
malpractice insurance. Id. at 1231. In doing so, it noted
that the legislature identified those it labeled “health care
providers” who would come within the protection of
the Act and that with the exception of “hospitals” and
“clinical laboratory technologists,” they were all licensed
professionally under title 58. Id.


As for the statutory language that includes as “health care
providers” “others rendering similar care and services,”
see Utah Code Ann. § 78–14–3(11), the court of appeals
stated that it was construing this phrase narrowly to cover
the “rare case” where “no reasonable doubt” exists as to
a potential defendant's necessary inclusion among those
listed as “health care providers.” 897 P.2d at 1232. In the
case of Turnabout, the court of appeals held that it was not
among those specifically listed as “health care providers”
nor was it so similar to those so listed as to leave no
reasonable doubt as to its status. Furthermore, the court
of appeals stated that because it held “as a matter of law”
that *661  Turnabout was not a “health care provider,”
it need not address Platts' alternative argument that there
were disputed issues of fact as to this question. Id.


Turnabout argues that the court of appeals erred in
interpreting the Malpractice Act to exclude Turnabout
from the protections contained therein. Turnabout claims
that it rendered care and services similar to those rendered
by health care providers explicitly mentioned in the Act
and was therefore a “health care provider” as defined by


the Act. 1


1 Turnabout further argues that the distinction on
which the court of appeals excluded it from the
statute violates the constitutional guarantee of equal
protection and, in any case, summary judgment
should have been granted due to Platts' inability to
prove any of his claims from the undisputed facts.
Because we decide this case on other grounds, it is
unnecessary to reach these arguments.


Platts responds that the court of appeals' construction of
the statute was proper inasmuch as Turnabout was not
explicitly listed in the Act, nor was Turnabout similar
enough to those explicitly listed to qualify as a “health
care provider.” Therefore, Platts argues, the trial court
had subject matter jurisdiction.
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The primary issue before this court is whether Turnabout
was a “health care provider” as defined by the Malpractice
Act. Because this issue is ultimately dispositive, the
remaining issue of whether summary judgment can be
affirmed on other grounds need not be addressed.


STANDARD OF REVIEW


[1]  [2]  [3]  [4]  When exercising our certiorari
jurisdiction, we review the decision of the court of appeals,
not of the trial court. Butterfield v. Okubo, 831 P.2d
97, 101 n. 2 (Utah 1992). Initially, we must determine
whether the court of appeals applied the appropriate
standard of review to the trial court's decision. In this
case, the court of appeals reviewed for correctness the trial
court's determination that Turnabout was a “health care
provider” under the Malpractice Act as a matter of law,
granting no deference to the trial court's conclusion. The
court of appeals stated:


Because we hold as a matter of law
that Turnabout and Mr. Comins are
not health care providers, we need
not address Mr. Platts' alternative
argument that there existed a
disputed issue of material fact as to
whether Turnabout and Mr. Comins
are health care providers.


Platts, 897 P.2d at 1232. However, the issue before the
court of appeals was a mixed question of law and fact
that required a review of the trial court's application of
statutory law to findings of facts. Matters of statutory
construction are questions of law that are reviewed for
correctness. State v. Petersen, 810 P.2d 421, 424 (Utah
1991). Questions of fact are reviewed under the clearly
erroneous standard, with deference given to the trial court.
Id. at 425. The trial court's application of law to the facts
is reviewed for abuse of discretion. State v. Pena, 869 P.2d
932, 937 (Utah 1994).


ANALYSIS


[5]  The Utah Health Care Malpractice Act was enacted
in 1976 to control the rising cost of medical malpractice
insurance. Utah Code Ann. § 78–14–2. To this end, the
statute requires that certain procedural steps be taken


before a lawsuit can be filed against a health care provider.
Such protections include notice of intent to commence
an action, id. § 78–14–8, a prelitigation panel review, id.
§ 78–14–12(2), and an abbreviated statute of limitations.
Id. § 78–14–4(1). An action cannot be brought if these
prerequisites are not met. Utah Code Ann. § 78–14–8.


Whether Turnabout is a “health care provider” under the
Malpractice Act is of primary importance. If Turnabout
is a “health care provider,” Platts' suit against Turnabout
is barred for failure to comply with the prerequisites of the
Act. If Turnabout is not a “health care provider” under
the Act, however, Platts will be able to pursue his claim
against Turnabout. Therefore, the statutory definition of
“health care provider” is vital to the determination of this
matter.


The Act defines “health care provider” as follows:


*662  “Health care provider”
includes any person, partnership,
association, corporation, or other
facility or institution who causes
to be rendered or who renders
health care or professional
services as a hospital, physician,
registered nurse, licensed practical
nurse, nurse-midwife, dentist,
dental hygienist, optometrist,
clinical laboratory technologist,
pharmacist, physical therapist,
podiatric physician, psychologist,
chiropractic physician, naturopathic
physician, osteopathic physician,
osteopathic physician and surgeon,
audiologist, speech language
pathologist, clinical social worker,
certified social worker, social
service worker, marriage and family
counselor, practitioner of obstetrics,
or others rendering similar care and
services relating to or arising out
of the health needs of persons
or groups of persons and officers,
employees or agents of any of the
above acting in the course and scope
of their employment.


Utah Code Ann. § 78–14–3(11) (emphasis added).
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[6]  [7]  [8]  [9]  In matters of statutory construction,
“[t]he best evidence of the true intent and purpose of the
Legislature in enacting [an] Act is the plain language of
the Act.” Jensen v. Intermountain Health Care, Inc., 679
P.2d 903, 906 (Utah 1984). “[S]tatutory enactments are
to be construed as to render all parts thereof relevant
and meaningful.” Millett v. Clark Clinic Corp., 609 P.2d
934, 936 (Utah 1980). Likewise, we are compelled to
give the statutory language meaning and to assume that
“each term in the statute was used advisedly ... unless
such a reading is unreasonably confused or inoperable.”
Savage Indus., Inc. v. State Tax Comm'n, 811 P.2d 664,
670 (Utah 1991) (footnote omitted). We will avoid an
interpretation which renders portions of, or words in, a
statute superfluous or inoperative. State v. Hunt, 906 P.2d
311, 312 (Utah 1995).


[10]  The statute in question is not ambiguous. It clearly
identifies certain types of individuals such as physicians,
social service workers, registered nurses, audiologists, etc.,
as “health care providers.” But the statute also clearly
includes as “health care providers” “others rendering
similar care and services relating to or arising out of health
needs of persons.” Furthermore, it states that “health care
providers” include “any person, partnership, association,
corporation, or other facility or institution” that renders
or causes to be rendered such services. The inclusion of this
language in the statute indicates the legislature's intention
to include all persons and entities rendering the same
or similar care and services as those providers expressly
enumerated.


[11]  The judiciary is obligated to interpret statutes as they
are crafted, not to redesign them. However, the court of
appeals failed to construe the plain language of the statute
as to render all parts relevant and meaningful and to
consider that each term of the statute was used advisedly.
Instead, it construed the statute so as to render words
inoperative. The court of appeals' narrow construction
of the inclusive language “others rendering similar care
and services” eviscerates, if not eliminates, any effect that
language might have. Although the court refers to this
language as a “catch-all” phrase, the court's construction
of that language is so narrow that the catch-all phrase
“catches” only those defendants whose inclusion within
the Act leaves “no reasonable doubt.” Platts, 897 P.2d
at 1232. This “no reasonable doubt” standard does not
reflect the statutory language upon which it is based.
Under this construction, it is difficult to imagine any


defendant, other than those explicitly enumerated, that
would be included. Indeed, the court of appeals states
that it would be a “rare case” when a defendant qualifies
as a “health care provider” on the basis of the “catch-
all phrase” alone. Id. In effect, the language has been
rendered meaningless.


The court of appeals justified its narrow interpretation on
the ground that it is important for a clear distinction to
be made so that a potential plaintiff may know whether
a potential defendant is a “health care provider.” Id.
In making this distinction, the court of appeals placed
importance on the type of license that a defendant
possesses, drawing attention to the fact that nearly all
of those listed in the Act are licensed by the Division
of Professional Licensing under title 58. Though the
court noted two exceptions to *663  this commonality in
the statute, namely, a hospital and a clinical laboratory
technologist, it concluded that Turnabout was excluded
from the statute because it was not licensed under title
58, but rather was licensed by the Department of Human
Services. Id. at 1231. However, the statute makes no
mention of the status or origin of the license under which
a health care provider operates as a determining factor
for inclusion within the statute. In fact, such a narrow
interpretation would exclude any defendant not licensed
under title 58, even if that defendant clearly rendered care
or services similar to those rendered by the providers. The
court of appeals ignores the plain language of the statute.


We conclude that the statute in question means what
it says. All those identified in the statute are “health
care providers.” All others rendering care and services
similar to those so explicitly identified are also “health care
providers.”


[12]  In the case before us, Turnabout does not claim to
be a “health care provider” because it is explicitly listed
in the statute. It does, however, claim to be a “health care
provider” because it rendered care and services similar to
those listed in the statute. Whether it did indeed qualify as
a “health care provider” depends, of course, upon whether
the care and services it actually rendered were in fact
similar to the care and services rendered by any of those
specifically listed in the statute. This requires a factual
determination by the trial court as to the care and services
rendered by Turnabout, as well as to the care and services
rendered by the listed providers to which Turnabout
claims similarity. The trial court must then determine
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whether the said care and services are sufficiently similar
as to conclude that Turnabout is a “health care provider.”
The trial court in this case took no evidence in this regard
but summarily concluded that Turnabout was a health
care provider. Specifically, the court's order read:


Defendants' motion for summary
judgment is granted for the
reason set forth in defendants'
Memorandum in Support and in
Reply thereto, limited however
to this Court's determination
that defendants are “health care
providers” as defined by the Utah
Health Care [sic] Malpractice Act,
thereby depriving this Court of
subject matter jurisdiction.


The court of appeals reversed the trial court and, in doing
so, placed undue importance on titles. The court stated:


The titles of Turnabout and Mr.
Comins were not included among
those identified as “health care
providers” in section 78–14–3(11),
nor are they so similar to those listed
as to leave no reasonable doubt as
to their status. Thus we hold that
Turnabout and Mr. Comins are not
“health care providers”....


Platts, 897 P.2d at 1232. However, the statute does not
address the similarity of titles, but rather the similarity of
care and services.


It is unclear what undisputed facts the trial court
relied upon in its grant of summary judgment wherein
it concluded that Turnabout was a “health care
provider.” Without an adequate basis of undisputed facts,
summary judgment is inappropriate. Without an adequate
indication as to the undisputed facts that were applied to
the law, it is impossible to determine on appeal whether the
trial court erred in its application of the law to those facts.
Therefore, the court of appeals should have remanded
the matter to the trial court to set out an adequate
basis of undisputed facts to justify its grant of summary
judgment or, if necessary, to hold further proceedings
to make adequate factual determinations. Therefore, the
court of appeals erred in concluding, as a matter of law
and without an undisputed factual basis, that Turnabout
was not a “health care provider.”


CONCLUSION


We reverse the court of appeals and direct that court
to remand the matter back to the trial court for further
proceedings consistent with this opinion.


ZIMMERMAN, C.J., and HOWE and DURHAM, JJ.,
concur in Justice RUSSON's opinion.


STEWART, Associate C.J., dissents.


All Citations


947 P.2d 658, 327 Utah Adv. Rep. 35
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784 P.2d 1158
Supreme Court of Utah.


Larry RAITHAUS, M.D., Plaintiff and Appellant,
v.


SAAB–SCANDIA OF AMERICA, INC., a Connecticut
corporation; Ken Garff Foreign Cars, Inc., a
Utah corporation; and Saab–Scandia AB, a


Swedish corporation, Defendants and Appellees.


No. 860208.
|


Dec. 18, 1989.


Automobile buyer brought products liability action
against automobile manufacturer arising from the death
of his wife, which occurred when the automobile caught
fire. The Third District Court, Salt Lake County, John
A. Rokich, J., entered summary judgment in favor
of manufacturer. Buyer appealed. The Supreme Court,
Durham, J., held that a six-year time period in Products
Liability Act, which had been held unconstitutional, was
statute of repose, rather than statute of limitations and,
accordingly, buyer's action was governed by two-year
limitations period in wrongful death statute.


Affirmed.


Stewart, J., concurred in result.


Attorneys and Law Firms


*1158  LeRoy S. Axland, Michael W. Homer and Fred
R. Silvester, Salt Lake City, for plaintiff and appellant.


L. Rich Humpherys and M. Douglas Bayly, Salt Lake
City, for defendants and appellees.


Opinion


DURHAM, Justice:


This appeal concerns a products liability action filed
by Larry Raithaus (Raithaus) against Saab–Scandia of
America, Inc., and Saab–Scandia AB (Saab). The issue
is whether the six-year time period in the Utah Products
Liability Act (the Act) may be applied to Raithaus' cause
of action in place of the two-year statute of limitations


in section 78–12–28(2) of the Utah Code. 1  *1159  We


hold that the six-year period was a statute of repose and
therefore did not extend the time in which Raithaus could
file.


1 The Act was declared unconstitutional in Berry ex
rel. Berry v. Beech Aircraft Corp., 717 P.2d 670 (Utah
1985), but was in effect at the time of the events giving
rise to this lawsuit.


Raithaus purchased an allegedly defective 1976
automobile manufactured and imported by Saab. In July
1979, the Saab in which Raithaus and his wife were
driving caught fire and Mrs. Raithaus died. Raithaus filed
a complaint on November 29, 1982, nearly three and
one-half years after the accident, alleging that the fire
responsible for Mrs. Raithaus' death was caused by defects


in the car. 2


2 The 1982 complaint stated causes of action for breach
of warranties and negligence. An amended complaint
filed in March 1986 alleged a strict liability defective
product claim only.


In March 1983, Saab moved for judgment on the
pleadings, alleging that Raithaus' claim for wrongful
death was barred by Utah Code Ann. § 78–12–28(2)
(1977), which provided that an action “for recovery
damages for the death of one caused by the wrongful act
or neglect of another” must be brought within two years
of the date of death. Raithaus, in turn, argued that the
six-year limitation period in the Act was applicable rather


than section 78–12–28(2). 3  Judge Billings of the Third
District Court denied Saab's motion and ruled that the
time period contained in the Act “applie[d] specifically
and exclusively to causes of action of the type asserted
in plaintiff's complaint.” In so ruling, she relied on Utah
Code Ann. § 78–12–1 (1977) (minor amendments made
in 1987), which prefaced section 78–12–28's general two-
year statute of limitations and states, “Civil actions can
be commenced only within the periods prescribed in
this chapter ... except where in special cases a different
limitation is prescribed by statute.” She concluded that
“[t]his ‘product liability’ action is such a special case”
and further based her decision on principles of statutory
construction and legislative intent.


3 The Act, found at Utah Code Ann. § 78–15–3 (1977),
provided in part as follows:


No action shall be brought for recovery of
damages for personal injury, death or damaged
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property more than six years after the date
of initial purchase for use or consumption, or
ten years after the date of manufacture of a
product where that action is based or arises out
of ... (b) defects in design, inspection, testing or
manufacture; ... (e) any other alleged defect or
failure of whatsoever kind or nature in relation
to a product.


Saab filed a counterclaim in July 1985, alleging that
Raithaus' own negligence was responsible for the


accident 4  and, in January 1986, renewed their motion for
summary judgment. They claimed that since this Court
had recently declared the entire Act unconstitutional in
Berry ex rel. Berry v. Beech Aircraft Corp., 717 P.2d 670
(Utah 1985), the six-year limitation period contained in
the Act could no longer apply in any event to Raithaus'
cause of action. Therefore, Raithaus' failure to file his
action within two years after his wife's death barred the
suit as a matter of law. Another district court judge newly
assigned to the case, Judge Rokich, granted Saab's motion
and ordered the case dismissed March 20, 1986.


4 In July 1985, Utah Code Ann. § 78–27–37 (1977) read:
Contributory negligence shall not bar recovery in
an action ... to recover damages for negligence ...
resulting in death ... but any damages allowed
shall be diminished in the proportion to the
amount of negligence attributable to the person
recovering.


The law was repealed in 1986, and the current
comparative negligence statute enacted. In the
event of any recovery, as counterclaimants, Saab
would be entitled to Raithaus' contribution as his
pro-rata share of negligence as a set-off.


Raithaus appeals Judge Rokich's order and argues that
Judge Billings' earlier ruling should stand. He argues the
following: (a) that the six-year time period in the Act was
a statute of limitations rather than a statute of repose; (b)
that the six-year period became a “vested component” of
his cause of action; and (c) that the policy considerations
underlying the decision in Berry should not be applied
here. We need not reach the latter issues if the six-year
period was not a statute of limitations. Accordingly, we
examine that issue first.


Raithaus claims that he had until February 1983 to file his
complaint because the *1160  six-year limitation period
in the Act superseded the two-year statute of limitations
in the wrongful death statute. He offers several arguments


in support of this view. First, Raithaus maintains that
general statutes of limitations such as the one contained
in section 78–12–28(2), the wrongful death statute, do
not apply when more specific time periods are otherwise
prescribed by law. The version of section 78–12–1 in
effect when Raithaus' cause of action accrued, which
introduces the Utah Code chapter on “Limitations of
Actions,” stated: “Civil actions can be commenced only
within the periods prescribed in this chapter, after the
cause of action occurred, except where in special cases
a different limitation is prescribed by statute.” Raithaus
contends that his products liability suit falls under the type
of “special case” that section 78–12–1 was designed to
cover, since the Act prescribed a special limitation period.


Second, Raithaus argues that the Utah legislature
intended the time period in the Act to function as a
statute of limitations as evidenced by the language in
the title preceding the Act: “An act enacting sections
78–15–1 through 78–15–6, Utah Code Annotated 1953;
relating to Product Liability ... establishing a statute
of limitations for product liability cases....” (Emphasis
added.) Third, Raithaus contends that standard rules
of statutory construction render the two-year statute
of limitations inapplicable. He relies on two general
propositions: (1) where there is doubt regarding which of
two arguably applicable statutes of limitations to apply in
a particular case, the longer of the two periods is generally
preferred, and (2) should two statutes relating to the same
general subject matter be in conflict, the more specific of
the two will control. Last, Raithaus argues that holding
the six-year period inapplicable will arbitrarily deprive
him of a remedy without an alternative in contravention
of the equitable considerations in Berry.


Raithaus' arguments are dependent on the validity of
his initial premise—that the time period in the Act was
a statute of limitations rather than a statute of repose.
He admits that this Court in Berry analyzed the six-
year time period in the Act “from its repose aspect”
but nevertheless asserts that legislative intent, statutory
language and construction, and equitable considerations
clearly favor a statute of limitations interpretation.


[1]  In Berry, we stated, “Statutes of repose, such as
section [three] of the Act are different from statutes of
limitations, although to some extent they serve the same
ends.” Berry, 717 P.2d at 672 (citing McGovern, The
Variety, Policy and Constitutionality of Product Liability
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Statutes of Repose, 30 Am.U.L.Rev. 579, 582–87 (1981)
[hereinafter McGovern] ). A statute of limitations requires
a lawsuit to be filed within a specified period of time after
a legal right has been violated. Utah's wrongful death
statute, section 78–12–28(2), is a classic example. On the
other hand, statutes of repose are designed to bar actions
after a specified period of time has run from the occurrence
of some event other than the injury which gave rise to
the claim. Berry at 672. Since a statute of repose begins
to run from a date unrelated to the injury (for example,
the date of purchase), it is not designed, as are statutes
of limitations, to necessarily allow a “reasonable” time
in which to file a lawsuit. Id. A statute of repose might
theoretically cut off a claim filed within the period allowed
by the relevant statute of limitations. Id.


In addition, the purposes behind each type of statute are
different.


Historically, statutes of limitation
prevented plaintiffs from sleeping on
their legal rights to the detriment
of defendants. The focus in the
traditional statutes was upon the
conduct of the plaintiff. If the
plaintiff did not bring his cause
of action in a timely manner, the
statute of limitation deprived him
of the opportunity to seek judicial
redress for an otherwise valid claim.
Statutes of repose, however, focus
on the age of a product rather
than on the plaintiff's conduct.
They absolutely bar all claims when
products exceed the statutory age
*1161  limitation and completely


deprive a plaintiff of his rights
merely because he has been injured
by an older product. Dickson, The
Statute of Limitations in North
Dakota's Products Liability Act: An
Exercise in Futility?, 59 N.D.L.Rev.
551, 556–57 (1983).


Legislatures enact statutes of repose, as opposed to
statutes of limitations, for specific reasons. As indicated
previously, the policies behind statutes of limitations are
“to promote justice by preventing surprises through the
revival of claims that have been allowed to slumber
until evidence has been lost, memories have faded, and


witnesses have disappeared.” Meyers v. McDonald, 635
P.2d 84, 86 (Utah 1981) (quoting Order of Railroad
Telegraphers v. Railway Express Agency, Inc., 321 U.S.
342, 348–49, 64 S.Ct. 582, 586, 88 L.Ed. 788 (1944)).
Statutes of repose, however, are generally enacted to
curb rising insurance rates, to increase the availability
of insurance, and to reduce the risk and uncertainty of
liability for manufacturers and those in the manufacturer's
chain of distribution.


It is more reasonable to assume that the Utah legislature
intended to enact a statute of repose which would
limit the liability of product manufacturers, rather than
a more expansive statute of limitations period which
would broaden liability. In its declaration of intent, the
legislature referred specifically to (1) the rising number of
product liability suits; (2) the amount of judgments and
settlements in these actions; (3) the rising cost of insurance
premiums; and (4) the availability of product insurance.
In view of this declaration, it strains reason to believe that
the legislature intended to extend the statute of limitations
period in which a products liability suit could be filed
regardless of what they called the six-year time period in
the Act.


Because the goals, functions, and characteristics of each
type of statute differ, statutes of repose and statutes
of limitations are not interchangeable. Unfortunately,
courts, legislatures, and commentators have been


sometimes inconsistent in their use of the terms. 5


Note, Product Liability Statutes of Repose as Conflicting
with State Constitutions: The Plaintiffs Are Winning, 26
Ariz.L.Rev. 363, 365 (1984). Thus, the terms can create
analytical difficulties unless care is taken with their use.


5 For instance, the McGovern article cites five different
definitions that have been used to describe a statute
of repose:


(1) A general definition which treats repose like
other statutes of limitations. The two terms may be
used interchangeably.
(2) An even more general meaning encompassing
various statutes which lay things to rest
(e.g., statutes of limitations, escheats, adverse
possession).
(3) A narrow term indicating merely one portion
of a bifurcated statutory scheme wherein the
discovery of a cause of action begins the running of
a traditional statute of limitations, but a separate
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statute of repose places a cap on the time allowed
to sue after discovery occurs.
(4) A meaning which distinguishes a statute of
repose from a statute of limitation because the
statute of repose begins to run at a time unrelated to
the traditional accrual of the cause of action. Under
this definition the claim may be barred before it
even arises.
(5) The useful safe life provisions adopted in the
Uniform Act, which makes the statute of repose
a separate affirmative defense. McGovern, at 582–
86.


[2]  In a products liability context, the time limitation
period extinguishes a cause of action involving a defective
or unsafe product after the product reaches a certain
age. Id. at 366. As previously noted, the Utah Products
Liability Act barred an action for recovery more than six
years after the date of initial purchase or ten years after the
date of manufacture in certain instances. Utah Code Ann.
§ 78–15–3 (1977). This characteristic fits squarely within a
precise definition of a statute of repose because the period
of limitation begins to run from a date unrelated to an
injury. In Berry, where we declared the Utah Products
Liability Act unconstitutional as violating the open courts


provision in article I, section 11 of our Constitution, we
referred to the time period in the Act as a statute of
repose. We now expressly hold that the six-year time
period in the Act was a statute of repose, reaffirming our
view that statutes of repose and statutes of limitations are
distinct entities. Because the six-year time period in the
Act could not therefore function as a statute of limitations,
Raithaus' claim is governed by the *1162  two-year period
in the wrongful death statute. It is unnecessary to reach
Raithaus' remaining arguments in view of our holding.


The trial court's order of March 20, 1986, granting Saab's
motion for summary judgment on the basis of the running
of the statute of limitations, is affirmed.


HALL, C.J., and HOWE, Associate C.J., and
ZIMMERMAN, J., concur.


STEWART, J., concurs in the result.


All Citations


784 P.2d 1158, Prod.Liab.Rep. (CCH) P 12,340
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108 P.3d 741
Supreme Court of Utah.


RUSSELL PACKARD DEVELOPMENT, INC.,
a California corporation; and Lawrence M.


Russell, an individual, Plaintiffs and Respondents,
v.


Joel M. CARSON, an individual; William
Bustos, an individual; and John Thomas,


an individual, Defendants and Petitioners.


No. 20030822.
|


March 1, 2005.


Synopsis
Background: Principal shareholder and corporation
brought action against minority shareholder and minority
shareholder's partners in real estate company, alleging
fraud, breach of fiduciary duty, civil conspiracy
to defraud, commercial bribery, unjust enrichment,
conversion and misappropriation of proprietary property,
breach of principal-agent relationship, and intentional
interference with prospective economic relations. The
District Court, Salt Lake Department, J. Dennis
Frederick, J., dismissed on statute of limitation grounds.
Principal shareholder appealed. The Court of Appeals, 78
P.3d 616, reversed and remanded. Minority shareholder
petitioned for writ of certiorari.


[Holding:] On grant of certiorari, the Supreme Court,
Durrant, J., held that minority shareholder was not
entitled to dismissal of principal shareholder's complaint
as matter of law.


Affirmed.


Attorneys and Law Firms


*742  Michael R. Carlston, R. Brent Stephens, Heather
S. White, Salt Lake City, for plaintiff.


Keith W. Meade, Salt Lake City, for defendant Carson.


Craig G. Adamson, Salt Lake City, for defendant Bustos.


George W. Pratt, Ali Levin, Salt Lake City, for defendant
Thomas.


ON CERTIORARI TO THE
UTAH COURT OF APPEALS


DURRANT, Justice:


¶ 1 In this case, the defendants affirmatively concealed
the plaintiffs' causes of action during a significant portion,
but not all, of the relevant statute of limitations period.
Although the plaintiffs were placed on inquiry notice of
the defendants' fraudulent behavior within the relevant
statute of limitations period, the plaintiffs failed to file
their complaint until after that period expired. Due to this
failure, the district court granted *743  the defendants'
motions to dismiss the plaintiffs' claims as untimely. On
appeal, the court of appeals reversed the district court,
concluding that under the “concealment version” of the
discovery rule, the determination of whether the relevant
statute of limitations should be tolled was appropriately
reserved for the fact-finder.


¶ 2 On certiorari, we are asked to consider (1) whether the
court of appeals erred in its articulation and application
of the “concealment version” of the discovery rule, and if
so, (2) whether the court also erred in concluding that the
plaintiffs' claims were improperly dismissed. Although we
conclude that the court of appeals erroneously articulated
and applied the discovery rule, we nevertheless agree
with the court of appeals' determination that the district
court improperly dismissed the plaintiffs' causes of action.
Accordingly, we affirm the court of appeals' decision.


BACKGROUND


[1]  ¶ 3 When reviewing the propriety of a motion to
dismiss, we accept the factual allegations in the complaint
as true and interpret those facts and all reasonable
inferences drawn therefrom in a light most favorable to the
plaintiff as the nonmoving party. Krouse v. Bower, 2001
UT 28, ¶ 2, 20 P.3d 895. We recite the facts of this case
accordingly.


¶ 4 Russell/Packard Development, Inc. (“Russell/
Packard”) is a corporation engaged in real estate
development in California. Lawrence Russell was the
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principal shareholder and chief executive officer of
Russell/Packard at all times relevant to this appeal.
We refer to Russell/Packard and Russell collectively as
Plaintiffs.


¶ 5 In 1996, Russell became interested in developing
residential real estate in Utah. In furtherance of this
interest, he contacted and teamed with John Thomas, a
Utah real estate builder and developer. Together with
Russell/Packard, Russell and Thomas organized a Utah
limited liability company called PRP Development, L.C.
(“PRP”). Thomas became the manager and fiduciary
of PRP, and PRP thereafter began pursuing real estate
development activities in Utah. To aid in this pursuit,
Thomas retained Joel Carson, a real estate agent
with Wardley Better Homes and Gardens Real Estate
(“Wardley”), to locate and review real estate proposals for
purchase and development on PRP's behalf.


¶ 6 In 1996, Saratoga Springs Development, L.L.C.
(“Saratoga”), a Utah real estate development company,
retained Wardley's brokerage services to market and sell
seventy-two twin home lots located in Saratoga Springs,
Utah. In the summer of 1996, Thomas approached
Dan Cary, the Wardley agent responsible for marketing
the Saratoga property, to purchase the lots. Thomas
did so at the urging of Carson and William Bustos,
another Wardley agent with whom Carson had a business
relationship and to whom Thomas owed a significant
sum of money from previous business dealings. Thomas
and Carson thereafter began ostensible negotiations with
Saratoga and Wardley to purchase the lots through
PRP. During these negotiations, both Cary and Wardley
reasonably believed that they were negotiating to sell
the lots to either Plaintiffs or Plaintiffs' real estate
development entity, PRP.


¶ 7 In the fall of 1996, Carson, Thomas, and Bustos
made an offer to purchase the lots for $25,000 per
lot through CMT, Inc. (“CMT”), an entity controlled


by Carson, Thomas, and Bustos. 1  Although CMT had
no relationship with Plaintiffs or PRP, Carson and
Thomas made misrepresentations and created the false
appearance that CMT was affiliated with or owned
by Russell, Russell/Packard, and PRP. To aid in this
duplicity, Carson, Thomas, and Bustos misappropriated
proprietary plans and drawings detailing Plaintiffs' own
anticipated development and construction of the lots. As a
result of these actions, Saratoga erroneously believed that


it was negotiating the sale of the lots with PRP through
CMT.


1 CMT was not incorporated as a legal corporation
in California until December 5, 1996. Additionally,
CMT has never registered to do business in the State
of Utah.


¶ 8 On November 4, 1996, CMT and Saratoga executed
a real estate purchase contract for the Saratoga lots. The
contract listed Carson as the real estate agent for CMT,


and *744  an individual by the name of “Charles Perez” 2


signed on CMT's behalf. The title company that was
used to close the transaction between CMT and Saratoga
received an earnest money wire from Poe Investments,
L.L.C., a limited liability company organized by Carson
and Bustos on or about July 19, 1996.


2 Plaintiffs believe “Charles Perez” is affiliated with
CMT although they do not know the exact nature of
this affiliation.


¶ 9 The same day the Saratoga–CMT contract was
executed, Thomas made an offer in his capacity as an
agent and fiduciary of PRP to purchase the lots from CMT
for $30,000 per lot. PRP and CMT executed the real estate
contract on November 8, 1996. Thomas signed as the
general manager of PRP, “Charles Perez” signed on behalf
of CMT, and Carson identified himself as the real estate
agent for both CMT and PRP. The Saratoga–CMT and
CMT–PRP contracts contained identical closing terms
except for a $5,000 difference in price.


¶ 10 By interjecting themselves as undisclosed agents
and principals for CMT in the above-described manner,
Carson, Thomas, and Bustos successfully executed a “flip
purchase and sale,” allowing them to pocket $360,000
at Plaintiffs' expense. Although CMT was listed as the
seller in the CMT–PRP contract and in the chain of title
on the lots, neither Plaintiffs nor Saratoga knew what
had occurred. Carson, Thomas, and Bustos continued to
affirmatively conceal their misconduct until the spring of
2000.


¶ 11 It was at that time that a Saratoga accountant
first began to suspect that CMT may not have been
an agent or under the control of Plaintiffs. As a result
of this suspicion, Saratoga contacted Plaintiffs, placing
them on inquiry notice that CMT was not an agent for
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Saratoga. Plaintiffs thereafter investigated the control and
ownership of CMT.


¶ 12 On November 30, 2001, Plaintiffs filed a complaint
against Carson, Thomas, and Bustos (collectively
“Defendants”) in which Plaintiffs identified eight
causes of action; namely, fraud, breach of fiduciary
duty, civil conspiracy to defraud, commercial bribery,
unjust enrichment, conversion and misappropriation
of proprietary property, breach of a principal-
agency relationship (as to Carson and Thomas),
and intentional interference with prospective economic
relations. Defendants responded by filing motions to
dismiss. Among other defenses raised, Defendants
asserted that Plaintiffs' claims were barred by the relevant
statutes of limitation. The district court agreed with
Defendants and granted their motions to dismiss.


¶ 13 On appeal, the court of appeals reversed the district
court. Russell/Packard Dev., Inc. v. Carson, 2003 UT App
316, ¶ 36, 78 P.3d 616. The court acknowledged that,
absent tolling, Plaintiffs' claims for breach of fiduciary
duty, civil conspiracy, unjust enrichment, conversion
and misappropriation, breach of principal-agent relation,
and intentional interference with prospective economic
relations (collectively the “four-year claims”) expired
on November 7, 2000—approximately one year before
Plaintiffs filed their complaint. Id. at ¶ 11. However,
applying the concealment version of the discovery rule, the
court concluded that the district court erred in granting


Defendants' motions to dismiss. 3  Id. at ¶ 28.


3 The court of appeals also concluded that the district
court erred in dismissing Plaintiffs' fraud claim,
Russell/Packard, 2003 UT App 316 at ¶¶ 28 n. 11, 31,
78 P.3d 616, and Plaintiffs' breach of fiduciary duty
claim against Bustos, id. at ¶ 35. These holdings are
not before us; therefore, we do not address them.


We do observe, however, that Plaintiffs' counsel
conceded during oral argument before the court
of appeals that Plaintiffs' commercial bribery claim
was properly dismissed. Because the parties agree
that the court of appeals erred in failing to dismiss
this claim, we dismiss the Plaintiffs' commercial
bribery claim.


¶ 14 In reaching this conclusion, the court of appeals
began its analysis by addressing what it identified as
a “threshold issue” that must be established before the
discovery rule may apply. Id. at ¶ 16. Specifically, it


examined whether Plaintiffs had adequately demonstrated
that they neither knew nor should have known of their
causes of action against Defendants before being put
on notice of a potential fraudulent transaction in the
spring *745  of 2000. Id. Accepting all facts alleged in
the complaint as true and interpreting those facts in a
light most favorable to Plaintiffs, the court concluded that
Plaintiffs had made a sufficient threshold showing. Id. at
¶ 20.


¶ 15 Having determined that Plaintiffs did not possess
either actual or constructive knowledge of the relevant
facts underlying their claims prior to the spring of
2000, the court of appeals then addressed whether the


concealment version of the discovery rule 4  should operate
to toll the statute of limitations under the circumstances.
See id. at ¶¶ 21–28. In so doing, the court of appeals cited
our decision in Berenda v. Langford, 914 P.2d 45 (Utah
1996), for the proposition that the concealment version
of the discovery rule will toll a statute of limitations
if a plaintiff first “ ‘make[s] a prima facie showing of
fraudulent concealment and then demonstrate[s] that,
given the defendant's actions, a reasonable plaintiff would
not have discovered his or her claim earlier.’ ” Russell/
Packard, 2003 UT App 316 at ¶ 21, 78 P.3d 616
(quoting Berenda, 914 P.2d at 53). Applying the first
prong of the Berenda rule, the court determined that
Plaintiffs had made a prima facie showing of fraudulent
concealment. Id. at ¶ 28. Applying the second prong of the
Berenda rule, the court concluded that whether Plaintiffs
acted reasonably in light of Defendants' conduct was a
determination appropriately reserved for the fact-finder.
See id. at ¶¶ 23, 27–28. Consequently, the court of appeals
held that the Defendants' motions to dismiss Plaintiffs'
four-year claims were improperly granted and reversed the
district court. Id. at ¶¶ 28, 36.


4 The concealment version of the discovery rule will be
discussed in detail later in our opinion. See infra ¶¶
25–31.


¶ 16 On certiorari, Defendants argue that the court of
appeals' reliance on Berenda was erroneous. They assert
that, in applying the standard articulated in Berenda, the
court of appeals confused the discovery rule standards
applicable to statutes of limitations that have internal


discovery rules, 5  such as the one in Berenda, with those
that lack internal discovery rules. Because the four-year
statute of limitations at issue in this case lacks an internal



http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003632149&pubNum=4645&originatingDoc=I588bde29f78611d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003632149&pubNum=4645&originatingDoc=I588bde29f78611d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003632149&pubNum=4645&originatingDoc=I588bde29f78611d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003632149&pubNum=4645&originatingDoc=I588bde29f78611d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996077435&pubNum=661&originatingDoc=I588bde29f78611d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996077435&pubNum=661&originatingDoc=I588bde29f78611d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003632149&pubNum=4645&originatingDoc=I588bde29f78611d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003632149&pubNum=4645&originatingDoc=I588bde29f78611d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996077435&pubNum=661&originatingDoc=I588bde29f78611d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_661_53&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_661_53





Russell Packard Development, Inc. v. Carson, 108 P.3d 741 (2005)


520 Utah Adv. Rep. 15, 2005 UT 14


 © 2017 Thomson Reuters. No claim to original U.S. Government Works. 4


discovery rule, see Utah Code Ann. § 78–12–25(3) (1996),
Defendants argue that the court of appeals should have
followed our decision in Walker Drug Co. v. La Sal
Oil Co., 902 P.2d 1229 (Utah 1995). In that case, we
stated that a period of limitations cannot be tolled under
the concealment version of the discovery rule unless the
plaintiff makes an “initial showing” that the plaintiff “did
not know and could not reasonably have discovered the
facts underlying the cause of action in time to commence
an action within that period.” Id. at 1231. Defendants
contend that, under Walker Drug, we should reverse the
court of appeals and affirm the district court's dismissal of
Plaintiffs' four-year claims because Plaintiffs have failed
to make an initial showing that they neither knew nor
could reasonably have discovered the facts underlying
their causes of action in time to commence their suit before
the limitations period expired.


5 As addressed more fully herein, an “internal discovery
rule” refers to a discovery rule that is contained within
and therefore mandated by the statute of limitations
itself. See infra ¶ 21.


¶ 17 We have jurisdiction to review the court of appeals'
decision pursuant to Utah Code section 78–2–2(3)(a)
(2002).


STANDARD OF REVIEW


[2]  ¶ 18 “The applicability of a statute of limitations and
the applicability of the discovery rule are questions of law,
which we review for correctness.” Spears v. Warr, 2002 UT
24, ¶ 32, 44 P.3d 742.


ANALYSIS


¶ 19 We agree with Defendants that the court of appeals
erred in its articulation and application of the discovery
rule in this case. However, Defendants' own proposed
application of the discovery rule is similarly flawed.
Because it is evident from the parties' arguments that our
jurisprudence in this area is less than clear, we take this
opportunity to first clarify the appropriate circumstances
under and the means by which the discovery rule may
operate to toll a statute of limitations. After doing so,
we will then address *746  whether, under a proper
application of the discovery rule, the court of appeals


correctly determined that Plaintiffs' four-year claims
should survive Defendants' motions to dismiss.


I. THE DISCOVERY RULE


[3]  [4]  [5]  ¶ 20 As a general rule, a statute of limitations
begins to run “upon the happening of the last event
necessary to complete the cause of action.” Myers v.
McDonald, 635 P.2d 84, 86 (Utah 1981). Once a statute
has begun to run, a plaintiff must file his or her claim
before the limitations period expires or the claim will be
barred. See id. Mere ignorance of the existence of a cause
of action will neither prevent the running of the statute of
limitations nor excuse a plaintiff's failure to file a claim
within the relevant statutory period. See id.


¶ 21 That said, we have acknowledged two narrow settings
in which a statute of limitations may be tolled “ ‘until
the discovery of facts forming the basis for the cause of
action.’ ” Hill v. Allred, 2001 UT 16, ¶ 15, 28 P.3d 1271
(quoting Myers, 635 P.2d at 86). We refer to the rule
governing this exception to the usual application of the
statute of limitations as the “discovery rule.” The first
setting in which the discovery rule applies is the most
obvious and involves situations in which a relevant statute
of limitations, by its own terms, mandates application
of the discovery rule. See, e.g., id. at ¶ 16; Berenda v.
Langford, 914 P.2d 45, 51 (Utah 1996); Myers, 635 P.2d at
86. In previous decisions, we have referred to these types
of statutes as containing an “internal discovery rule.”
See Berenda, 914 P.2d at 55–56. However, to be more
descriptive, we will hereinafter refer to this type of statute
as containing a “statutory discovery rule.” An example
of a statutory discovery rule is found in the three-year
statute of limitations governing claims based on fraud or
mistake, which provides that a cause of action will not
accrue “until the discovery by the aggrieved party of the
facts constituting the fraud or mistake.” Utah Code Ann.
§ 78–12–26(3) (2002). As is evident from this statutory
directive, “the question is not whether the discovery rule
applies—it does by virtue of the statute,” but rather, when
a plaintiff either discovered or should have discovered his
or her cause of action, thereby triggering the running of
the statute of limitations. Berenda, 914 P.2d at 56.


¶ 22 Although determining when a plaintiff either
discovered or reasonably should have discovered his or
her cause of action is often a difficult and intensely
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fact-dependent inquiry, the underlying application of a
statutory discovery rule is, in its broadest and most basic
sense, a relatively simple matter. Once the triggering event
identified by the statutory discovery rule occurs—i.e.,
when a plaintiff first has actual or constructive knowledge
of the relevant facts forming the basis of the cause of
action—the statutory limitations period begins to run and
a plaintiff who desires to file a claim must do so within the
time specified in the statute. Otherwise, the claim will be
barred.


¶ 23 To illustrate this concept, if we were to apply the
statutory discovery rule contained in the three-year statute
of limitations identified above, the statute of limitations
would begin running from the date a plaintiff either
discovered or should have discovered his or her claim. A
plaintiff would then have three years from that date within
which to file a complaint before the statute would bar
recovery on the claim.


¶ 24 In contrast with the first setting described above,
the second setting in which the discovery rule may toll
a statute of limitations is less obvious and involves
situations where a relevant statute of limitations provides
only a fixed limitations period with no statutory discovery
rule exception. See, e.g., Walker Drug Co. v. La Sal Oil
Co., 902 P.2d 1229 (Utah 1995); Warren v. Provo City
Corp., 838 P.2d 1125 (Utah 1992); Atwood v. Sturm, Ruger
& Co., 823 P.2d 1064 (Utah 1992); Brigham Young Univ.
v. Paulsen Constr. Co., 744 P.2d 1370 (Utah 1987). An
example of a statute that does not mandate application
of the discovery rule is the four-year statute of limitations
at issue in this case, which provides simply that “[a]n
action may be brought within four years ... for relief not
otherwise provided for by law.” Utah Code Ann. § 78–12–
25(3) (1996). In the past, we have often evaluated whether
*747  the discovery rule should apply under these types


of statutes of limitations without explicitly referencing the
principle that the discovery rule operates differently when
a statute of limitations contains a statutory discovery
rule and when it does not. See, e.g., Walker Drug, 902
P.2d at 1231–32; Brigham Young Univ., 744 P.2d at 1373–
74. However, the discovery rule does operate differently
in these distinct settings. See Berenda, 914 P.2d at 55–
56. Accordingly, to clarify this distinction, we hereinafter
refer to the discovery rule as it applies to a statute of
limitations that does not contain a statutory discovery rule
as an “equitable discovery rule.”


¶ 25 We have limited the circumstances in which an
equitable discovery rule may operate to toll an otherwise
fixed statute of limitations period to the following two
situations: (1) “where a plaintiff does not become aware of
the cause of action because of the defendant's concealment
or misleading conduct,” and (2) “where the case presents
exceptional circumstances and the application of the
general rule would be irrational or unjust, regardless
of any showing that the defendant has prevented the
discovery of the cause of action.” Walker Drug, 902 P.2d
at 1231 (internal quotation omitted); see also Myers,
635 P.2d at 86. We have previously suggested that these
“concealment” and “exceptional circumstances” versions
of the equitable discovery rule may apply even where a
statute of limitations contains a statutory discovery rule.
See Berenda, 914 P.2d at 52. However, we now clarify
and emphasize that these equitable exceptions apply only
where a statute of limitations does not, by its own terms,
already account for such circumstances—i.e., where a
statute of limitations lacks a statutory discovery rule.
Thus, it would be inappropriate to apply the concealment
version of the discovery rule in the context of the three-
year statute of limitations for fraud. See Utah Code Ann. §
78–12–26(3) (2002). Because only the concealment version
of the discovery rule is at issue in this case, we confine
our analysis to its application and do not address the
exceptional circumstances version of the discovery rule.


[6]  ¶ 26 Unlike the majority of statutory discovery rules,
which provide that a cause of action will not accrue until
a plaintiff discovers or reasonably should have discovered
the facts constituting his or her cause of action, see, e.g.,
id., the concealment version of the discovery rule does
not automatically operate to toll the limitations period
until the plaintiff's actual or constructive discovery of
his or her claim. Rather, the rule requires an evaluation
of the reasonableness of a plaintiff's conduct in light of
the defendant's fraudulent or misleading conduct. This
is because invocation of the rule “is essentially a claim
of equitable estoppel, whereby a defendant who causes
a delay in the bringing of a cause of action is estopped
from relying on the statute of limitations as a defense to
the action.” Warren, 838 P.2d at 1129–30. Given the rule's
genesis in estoppel, application of the concealment version
of the discovery rule requires a demonstration that the
party seeking to exercise the rule has acted in a reasonable
and diligent manner. Id. at 1130. In order to meet this
reasonableness standard, a plaintiff must demonstrate
that, “given the defendant's actions, a reasonable plaintiff
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would not have brought suit within the statutory period.”
Id.


¶ 27 We acknowledge that, in Walker Drug, we restated
this standard as requiring a plaintiff to show that he
or she “did not know and could not reasonably have
discovered the facts underlying the cause of action in
time to commence an action within that period.” 902
P.2d at 1231 (citing Warren, 838 P.2d at 1129–30); see
also O'Neal v. Div. of Family Servs., 821 P.2d 1139,
1144 (Utah 1991). However, we disagree with Defendants'
assertion that Walker Drug bars a plaintiff from invoking
the discovery rule if the plaintiff knew or should have
known of his or her cause of action at any time prior to
the expiration of the fixed limitations period—even if a
plaintiff would have discovered the claim only a week or a
day before the limitations period expired. Such an overly
strict interpretation would run counter to the touchstone
of reasonableness upon which the concealment version of
the discovery rule is based. Interpreting Walker Drug as
Defendants suggest would also undermine one of the two
competing policies that drives application *748  of the
discovery rule in situations where a defendant has taken
affirmative steps to conceal a plaintiff's cause of action.


¶ 28 As we explained in Berenda, when a defendant
fraudulently causes a plaintiff to delay in bringing a
cause of action, the discovery rule balances (1) the policy
underlying all statutes of limitations “ ‘to promote justice
by preventing surprises through the revival of claims that
have been allowed to slumber until evidence has been lost,
memories have faded, and witnesses have disappeared,’ ”
914 P.2d at 52 (quoting Myers, 635 P.2d at 86 (further
citation omitted)), with (2) the policy of “not allowing a
defendant who has concealed his wrongdoing to profit
from his concealment,” id. (citing Bailey v. Glover, 88
U.S. (21 Wall.) 342, 349, 22 L.Ed. 636 (1874) (further
citation omitted)). If we were to look only to whether
a plaintiff theoretically could have brought a suit before
the limitations period expired without looking to the
relative reasonableness or unreasonableness of that action
under the circumstances, we would reward a defendant's
fraudulent and deceptive misbehavior by depriving an
innocent plaintiff of a reasonable period within which to
act. This we refuse to do. “[T]o permit one practicing
a fraud and then concealing it to plead the statute of
limitations when, in fact, the injured party did not know of
and could not with reasonable diligence have discovered
the fraud” would be “not only subversive of good morals,


but also contrary to the plainest principles of justice.”
51 Am.Jur.2d Limitation of Actions § 183 (2004). Instead,
we reinforce the principle that the concealment version
of the discovery rule applies when a plaintiff has acted
reasonably in light of the defendant's actions.


[7]  ¶ 29 Therefore, we clarify that once a defendant
has affirmatively established that a plaintiff filed his
or her claim outside a statute of limitations period,
there are two instances in which a plaintiff may raise
the concealment version of the discovery rule to toll
the statute of limitations until the plaintiff's actual or
constructive discovery, whichever is earlier, of the facts
forming the basis for the cause of action. First, a plaintiff
may successfully toll a statute of limitations by showing
that, given the defendant's concealment of the plaintiff's
cause of action, the plaintiff neither discovered nor
reasonably should have discovered the facts underlying
the cause of action before the limitations period expired.
Once a plaintiff makes this showing, the concealment
version of the discovery rule will operate to toll the
relevant statute of limitations, and the limitations period
will not commence until the date the plaintiff possessed
actual or constructive knowledge of the facts forming the
basis of his or her cause of action. Using the four-year
statute of limitations at issue in this case for illustration, a
plaintiff who neither knew nor should have known of his
or her cause of action until after the four-year limitations
period expired would receive four years from the date
of actual or constructive discovery within which to file a
claim.


¶ 30 Second, if a plaintiff either knew or reasonably
should have known of the facts underlying his or her
cause of action before a limitations period expired, the
plaintiff may nevertheless invoke the concealment version
of the discovery rule. However, for the rule to excuse a
plaintiff's failure to file within the fixed limitations period
in these circumstances, a plaintiff must show that, given
the defendant's actions, the plaintiff acted reasonably in
failing to file suit before the limitations period expired.
To make this showing, a plaintiff must demonstrate that
a reasonably diligent plaintiff would not necessarily have
filed a complaint within the limitations period; or said
another way, that a reasonable plaintiff may have delayed
in filing his or her claim until after the limitations period
expired. If a plaintiff makes this showing, the concealment
version of the discovery rule will operate to toll the
limitations period until the point at which the plaintiff



http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995182749&pubNum=661&originatingDoc=I588bde29f78611d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_661_1231&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_661_1231

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995182749&pubNum=661&originatingDoc=I588bde29f78611d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_661_1231&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_661_1231

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992168203&pubNum=661&originatingDoc=I588bde29f78611d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_661_1129&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_661_1129

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991149227&pubNum=661&originatingDoc=I588bde29f78611d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_661_1144&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_661_1144

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991149227&pubNum=661&originatingDoc=I588bde29f78611d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_661_1144&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_661_1144

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996077435&pubNum=661&originatingDoc=I588bde29f78611d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_661_52&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_661_52

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1981144788&pubNum=661&originatingDoc=I588bde29f78611d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_661_86&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_661_86

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1874145124&pubNum=780&originatingDoc=I588bde29f78611d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_780_349&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_780_349

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1874145124&pubNum=780&originatingDoc=I588bde29f78611d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_780_349&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_780_349

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0281666082&pubNum=0113573&originatingDoc=I588bde29f78611d9bf60c1d57ebc853e&refType=TS&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)





Russell Packard Development, Inc. v. Carson, 108 P.3d 741 (2005)


520 Utah Adv. Rep. 15, 2005 UT 14


 © 2017 Thomson Reuters. No claim to original U.S. Government Works. 7


either discovered or reasonably should have discovered
the relevant facts forming the basis of the cause of action.
If a plaintiff cannot make this showing, however, the
concealment version of the discovery rule will not operate
to toll the statute of limitations, and the plaintiff's claim


will be barred. 6


6 We acknowledge that, under the concealment version
of the discovery rule, a defendant may, as a practical
matter, effectively shorten the limitations period
available to a plaintiff by concealing a plaintiff's
cause of action during part, or all, of the statutory
period. This rule may appear inequitable at first
glance, especially when juxtaposed with the operation
of a statutory discovery rule, such as that contained
under the three-year statute of limitations used in our
illustration above. See supra ¶ 23; Utah Code Ann. §
78–12–26(3). However, a plaintiff will be prohibited
from successfully raising the concealment version of
the discovery rule only in situations where the plaintiff
has acted unreasonably, i.e., where the plaintiff has
failed to file a complaint before the limitations period
expired and a reasonable plaintiff would necessarily
have done so.


*749  ¶ 31 Using the four-year statute of limitations
at issue in this case for illustration, assume a plaintiff
had either actual or constructive knowledge of the
facts underlying his or her cause of action five months
before the four-year statute of limitations expired but
filed a complaint outside the limitations period. Assume
further that the plaintiff successfully demonstrates that,
notwithstanding this knowledge within the four-year
limitations period, he or she acted reasonably in not
filing a complaint until after the limitations period
expired. Under such circumstances, the concealment
version of the discovery rule would operate to toll the
four-year limitations period until the point at which the
plaintiff either discovered or should have discovered his
or her cause of action. Thus, the four-year limitations
period would begin running from the date of actual
or constructive discovery—i.e., five months before the
limitations period would have expired absent tolling—and
the plaintiff would have four years from that date to file
his or her claim.


¶ 32 Having clarified the appropriate application of the
concealment version of the equitable discovery rule, we
return to examine the court of appeals' decision in this
case. In its opinion, the court of appeals conducted an
initial inquiry into whether Plaintiffs knew or should


have known of their causes of action some time prior to
the filing of their complaint. Russell/Packard, 2003 UT
App 316 at ¶¶ 16–20, 78 P.3d 616. However, the court
evaluated whether Plaintiffs possessed or lacked actual
or constructive knowledge of their four-year claims only
between the date on which the statute of limitations would
have commenced running absent tolling—i.e., November
8, 1996, the date the PRP–CMT contract was executed—
and the time at which Plaintiffs were put on inquiry notice
that the Saratoga transaction was potentially fraudulent
—i.e., the spring of 2000. Id. The court of appeals
did not inquire as to whether Plaintiffs either knew or
reasonably should have discovered the facts underlying
their causes of action after being put on inquiry notice
that CMT was not an agent for Saratoga but before
the four-year limitations period expired. Additionally,
although the court evaluated the general reasonableness
of Plaintiffs' conduct in light of Defendants' actions, the
court failed to do so in the context of determining whether,
if Plaintiffs had actual or constructive knowledge of their
causes of action within the statute of limitations period, a
reasonably diligent plaintiff may have delayed in filing his
or her claim until after the limitations period expired. See
id. at ¶¶ 23–28.


¶ 33 Because the court of appeals failed to conduct
either of these inquiries, the court erroneously applied
the concealment version of the discovery rule. We
therefore turn our examination to whether Plaintiffs have
sufficiently demonstrated either that (1) they neither knew
nor reasonably should have known of the facts underlying
their causes of action before the four-year limitations
period expired; or (2) notwithstanding their actual or
constructive knowledge of the facts underlying their
causes of action within the limitations period, Plaintiffs
acted reasonably in not filing a complaint until after the
four-year limitations period expired.


II. APPLICATION OF THE
CONCEALMENT VERSION OF THE


EQUITABLE DISCOVERY RULE


[8]  [9]  ¶ 34 When reviewing a rule 12(b)(6) motion to
dismiss, we accept the factual allegations in the complaint
as true and interpret those facts, and all reasonable
inferences drawn therefrom, in a light most favorable to
the plaintiff as the nonmoving party. Krouse v. Bower,
2001 UT 28, ¶ 2, 20 P.3d 895. Because the propriety
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of a motion to dismiss is a question of law, we review
the court of appeals' determination that the district court
*750  erred in dismissing Plaintiffs' four-year claims for


correctness. Spears v. Warr, 2002 UT 24, ¶ 32, 44 P.3d 742.


¶ 35 In this case, Plaintiffs assert that they did not
have actual notice of the facts underlying their four-
year claims until after the statute of limitations expired
on November 7, 2000. Interpreting the facts alleged
in Plaintiffs' complaint under the deferential standard
required in the context of a rule 12(b)(6) motion to dismiss,
we agree with this assertion.


¶ 36 Additionally, Defendants do not challenge the court
of appeals' determination that Plaintiffs did not possess
constructive notice of the relevant facts underlying their
causes of action until after Saratoga informed Plaintiffs in
the spring of 2000 that CMT was not a Saratoga agent.
As a result, we begin our analysis by examining whether
Plaintiffs should have discovered, i.e., had constructive
notice of, the facts forming the basis for their causes of
action in the five-month period after which they were put
on inquiry notice and before the statute of limitations
expired.


¶ 37 Defendants contend that Plaintiffs should be charged
with constructive knowledge of the relevant facts within
this period; specifically, at the time Plaintiffs received
inquiry notice of the potentially fraudulent Saratoga
transaction. In support of this contention, Defendants
point to the equitable inquiry notice maxim that “the
means of knowledge is equivalent to knowledge.” Berenda
v. Langford, 914 P.2d 45, 52 (Utah 1996); see also First Am.
Title Ins. Co. v. J.B. Ranch, Inc., 966 P.2d 834, 838 (Utah
1998) (“Whatever is notice enough to excite attention and
put the party on his guard and call for inquiry is notice
of everything to which such inquiry might have led. When
a person has sufficient information to lead him to a fact,
he shall be deemed conversant of it.” (internal quotation
omitted)); Baldwin v. Burton, 850 P.2d 1188, 1195–97
(Utah 1993) (holding that the discovery rule did not
operate to toll a statute of limitations where the plaintiffs
would have been on inquiry notice of a prior fraudulent
transfer if they had exercised reasonable diligence).


[10]  ¶ 38 The problem with Defendants' argument is
that, contrary to their assertions, inquiry notice operates
differently “when a plaintiff alleges that a defendant took
affirmative steps to conceal the plaintiff's cause of action.”


Berenda, 914 P.2d at 51. When a plaintiff has made a prima
facie showing of fraudulent concealment, a plaintiff will
be charged with constructive notice of the facts forming
the basis of a cause of action only at that point at which a
plaintiff, reasonably on notice to inquire into a defendant's
wrongdoing, would have, with due diligence, discovered
the facts forming the basis for the cause of action despite


the defendant's efforts to conceal it. See id. at 51–52. 7


7 After explaining in Berenda that inquiry notice
operates differently “when a plaintiff alleges that
a defendant took affirmative steps to conceal the
plaintiff's cause of action,” we went on to state that,
“[i]n such a situation, the plaintiff can avoid the full
operation of the discovery rule by making a prima
facie showing of fraudulent concealment and then
demonstrating that, given the defendant's actions, a
reasonable plaintiff would not have discovered the
claim earlier.” 914 P.2d at 51. The latter part of
this quoted language is admittedly confusing, and
has been misinterpreted as articulating an analytical
standard under which the concealment version of
the discovery rule will operate to toll a statute of
limitations. See, e.g., Russell/Packard, 2003 UT App
316 at ¶ 15, 78 P.3d 616. This is incorrect.


We clarify that the above-quoted language in
Berenda stands only for the principle that, where a
plaintiff makes a prima facie showing of fraudulent
concealment on the part of the defendant, inquiry
notice operates differently depending on whether
a statutory or an equitable discovery rule applies.
In other words, in cases of fraudulent concealment,
a plaintiff will not automatically be charged with
constructive notice of a claim simply by virtue
of being on inquiry notice of it. See Berenda,
914 P.2d at 52–53; see also Hill v. Allred, 2001
UT 16, ¶¶ 16–21, 28 P.3d 1271 (applying the
Berenda inquiry notice standard to evaluate when
the plaintiff discovered her cause of action and
thereby triggered the running of a statute of
limitations).


¶ 39 The question of when a plaintiff reasonably would
have discovered the facts underlying a cause of action in
light of a defendant's affirmative concealment is a “highly
fact-dependent legal question[ ]” that is “necessarily
a matter left to trial courts and finders of fact.” Id.
at 53; cf. Spears, 2002 UT 24 at ¶ 32, 44 P.3d 742
(“[T]he applicability of a statute of limitations and the
discovery rule also involves a subsidiary factual *751
determination—the point at which a person reasonably
should know that he or she has suffered a legal
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injury. This is a question of fact.”). Thus, “weighing
the reasonableness of the plaintiff's conduct in light of
the defendant's steps to conceal the cause of action
necessitates the type of factual findings which preclude
[judgment as a matter of law] in all but the clearest of
cases,” i.e., “when the facts fall on two opposite ends
of a factual continuum.” Berenda, 914 P.2d at 54. These
include situations in which either (1) “the facts are so
clear that reasonable persons could not disagree about
the underlying facts or about application of the governing
legal standard to the facts,” or (2) “the facts underlying
the allegation of fraudulent concealment are so tenuous,
vague, or insufficiently established that ... the claim fails
as a matter of law.” Id.


[11]  ¶ 40 Here, Plaintiffs have made a prima facie
showing of fraudulent concealment, and the facts do
not fall on either end of Berenda's factual continuum.
Consequently, it would be inappropriate for this court to
make a factual determination as to when Plaintiffs should
be charged with constructive notice of their claims.


¶ 41 From the allegations made in Plaintiffs' complaint,
it is evident that Plaintiffs discovered a number of facts
after being notified in the spring of 2000 that the Saratoga
transaction was potentially fraudulent. For example,
Plaintiffs learned that


(1) Thomas and Carson had had previous business
dealings in the real estate sales, development, and
construction industry in Utah.


(2) Bustos had had significant business relationships
with Carson.


(3) Thomas owed Bustos significant sums of money
from a previous business relationship at the time
Thomas retained Carson in connection with PRP's
review of proposals and offers to purchase real property
for development by Plaintiffs.


(4) In the fall of 1996, Defendants made an offer to
purchase lots from Saratoga for $25,000 per lot through
the entity known as CMT.


(5) CMT is a California corporation that was not
incorporated until December 1996. CMT is not licensed
with the Utah Department of Commerce to do business
as a foreign corporation in the State of Utah.


(6) Defendants committed overt acts to defraud
Saratoga and Plaintiffs by deceiving Saratoga and
Plaintiffs into believing that each was negotiating with
the other through CMT.


(7) Carson told Dan Cary, Saratoga's real estate agent,
on several occasions that CMT was affiliated with, or
part of, or owned by Plaintiffs.


(8) To induce Saratoga into selling the lots to CMT
instead of other real estate developers from whom
Saratoga was receiving offers, Defendants used and
converted Plaintiffs' proprietary plans and drawings
for the development and construction of the lots and
presented these materials to Saratoga's agents.


(9) CMT executed a contract to purchase the lots
on November 4, 1996. An individual by the name of
“Charles Perez” signed on behalf of CMT, with Carson
acting as CMT's real estate agent.


(10) The Saratoga–CMT contract contained identical
terms as the CMT–PRP contract, except for a $5,000
difference in price.


(11) The same day the Saratoga–CMT contract was
executed, the title company used to close the transaction
on the lots received a $10,000 earnest money wire from
Poe Investments, L.L.C.


(12) At that time, Poe Investments, L.L.C., was
comprised of Carson and Bustos.


(13) After the CMT–PRP contract was executed,
the $10,000 earnest money wire referencing Poe was
distributed at the closing by checks to Carson and
Bustos at the Defendants' direction.


(14) Defendants' active concealment constituted a
pattern during October and November 1996 and
continued until the spring of 2000.


¶ 42 We acknowledge that it is possible and perhaps
even probable that a reasonable plaintiff would have
discovered a sufficient *752  number of these facts in the
five months before the statute of limitations expired to file
a complaint. However, we are persuaded that one could
legitimately dispute the precise point, if any, within that
five-month period at which a reasonably diligent plaintiff
would have discovered such necessary facts. Thus, because
we cannot conclusively determine when Plaintiffs should
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be charged with constructive notice of their claims,
we cannot ultimately determine whether, even assuming
Plaintiffs should have discovered their claims at some
point within the four-year statute of limitations, Plaintiffs
acted reasonably in not filing their complaint within the
remaining limitations period.


¶ 43 We therefore conclude that the facts alleged in
Plaintiffs' complaint are sufficient to raise a factual
question as to whether the concealment version of the
equitable discovery rule should toll the four-year statute of
limitations in this case. Because “ ‘close calls are for juries,
not judges, to make,’ ” Berenda, 914 P.2d at 54 (quoting
Chapman v. Primary Children's Hosp., 784 P.2d 1181, 1186
(Utah 1989)), it is inappropriate for this court to make the
determination as to whether Plaintiffs reasonably should
or should not have filed their four-year claims before
the limitations period expired. Consequently, the court of
appeals correctly determined that the district court erred
in dismissing Plaintiffs' four-year claims.


CONCLUSION


¶ 44 For the concealment version of the equitable
discovery rule to toll a statute of limitations until a
plaintiff's discovery of the facts forming the basis for
the cause of action, a plaintiff must demonstrate either
(1) that the plaintiff neither knew nor reasonably should
have known of the facts underlying his or her cause of
action before the fixed limitations period expired; or (2)
that notwithstanding the plaintiff's actual or constructive
knowledge of the facts underlying his or her cause of


action within the limitations period, a reasonably diligent
plaintiff may have delayed in filing his or her complaint
until after the statute of limitations expired.


¶ 45 Although the court of appeals erred in failing to
apply this legal standard, the court correctly concluded
that the district court erred when it dismissed Plaintiffs'
four-year claims. Plaintiffs' complaint raises a legitimate
factual question as to whether Plaintiffs should have
known of the facts underlying their causes of action within
the limitations period. As a result, the determination of
whether Plaintiffs should be charged with constructive
notice of their causes of action within the relevant four-
year statute of limitations, and if so, whether, given that
knowledge, Plaintiffs acted reasonably in failing to file
their complaint within the limitations period are questions
appropriately reserved for the fact-finder.


¶ 46 For these reasons, we affirm the court of appeals'
decision and remand to the district court for further
proceedings consistent with this opinion.


¶ 47 Chief Justice DURHAM, Justice PARRISH, Justice
NEHRING, and Judge DAWSON concur in Justice
DURRANT's opinion.
¶ 48 Having disqualified himself, Associate Chief Justice
WILKINS does not participate herein, District Court
Judge GLEN A. DAWSON sat.


All Citations
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740 P.2d 1336
Supreme Court of Utah.


Arthur Cody SORENSEN, Plaintiff and Appellant,
v.


Dr. Gary F. LARSEN, Defendant and Respondent.


No. 19944.
|


July 30, 1987.


Patient brought action against doctor for recently
discovered damage to ankle allegedly resulting from
surgery negligently performed nine years previously. The
Third District Court, Salt Lake County, Philip R. Fishler,
J., summarily dismissed patient's claim. The Supreme
Court, Hall, C.J., held that action was barred by four-year
statute of repose.


Affirmed.


Attorneys and Law Firms


*1336  Glen M. Richman, Salt Lake City, for plaintiff
and appellant.


J. Anthony Eyre, Salt Lake City, for defendant and
respondent.


Opinion


HALL, Chief Justice:


Plaintiff appeals the summary judgment of dismissal of
his claim for medical malpractice. The only viable issue
on appeal is whether the trial court correctly concluded
that plaintiff's claim was barred by the four-year statute of


repose contained in Utah Code Ann. § 78–14–4 (1987). 1


1 Plaintiff's brief contains two additional issues:
(1) whether section 78–14–4 is unconstitutional,
and (2) whether defendant fraudulently concealed
the legal injury. However, at oral argument,
plaintiff conceded that neither issue was raised at
the trial level. Since the issues have been raised for
the first time on appeal, we decline to address them.
E.g., Topik v. Thurber, 739 P.2d 1101, 1103 (Utah
1987); Insley Mfg. Corp. v. Draper Bank & Trust,
717 P.2d 1341, 1347 (Utah 1986).


In May 1973, defendant performed corrective surgery on
plaintiff's ankle necessitated by an injury sustained in
an automobile accident. On February 19, 1982, plaintiff
allegedly discovered that the surgery had been negligently
performed and commenced this lawsuit with the filing of
a complaint on December 28, 1982.


On appeal, plaintiff advances the same arguments
presented to the trial court. He contends that his
complaint was timely filed within two years of the date
his injury was discovered, and in reliance upon our


decision in Foil v. Ballinger, 2  he contends *1337  that
his claim should not have been extinguished before it was
discovered.


2 601 P.2d 144 (Utah 1979).


Utah Code Ann. § 78–14–4 (1987) (effective April 1, 1976)
provides, in pertinent part:


(1) No malpractice action against a health care provider
may be brought unless it is commenced within two years
after the plaintiff or patient discovers, or through the
use of reasonable diligence should have discovered the
injury, whichever first occurs, but not to exceed four
years after the date of the alleged act, omission, neglect
or occurrence....


....


(2) The provisions of this section shall apply to all
persons, regardless of ... legal disability under § 78–12–
36 or any other provision of the law, and shall apply
retroactively to all persons, partnerships, associations
and corporations and to all health care providers and
to all malpractice actions against health care providers
based upon alleged personal injuries which occurred
prior to the effective date of this act; provided, however,
that any action which under former law could have
been commenced after the effective date of this act may
be commenced only within the unelapsed portion of
time allowed under former law; but any action which
under former law could have been commenced more
than four years after the effective date of this act may
be commenced only within four years after the effective
date of this act.


(Emphasis added.)


The trial court appropriately observed that the foregoing
statute is stated in two parts. It is not only a statute of
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limitation; it is also a statute of repose. The statute begins
to run from the time an injured person knows or should


know that he has suffered an injury. 3  But in any event,
the statute requires that an action be commenced within
four years after the date of the incident which caused the
injury.


3 Id. at 1480.


Plaintiff's reliance upon Foil is misplaced. In that case,
the cause of action was commenced within the four-year
statute of repose, and the Court was not called upon to
address the issue raised in this case.


Plaintiff's cause of action is barred by the four-year statute
of repose. The summary judgment of the trial court is
affirmed.


STEWART, Associate C.J., and HOWE, DURHAM and
ZIMMERMAN, JJ., concur.


All Citations


740 P.2d 1336
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165 P.3d 1206
Supreme Court of Utah.


STATE of Utah, in the interest of Z.C.,
a person under eighteen years of age.


Z.C., Petitioner.


No. 20060096.
|


July 17, 2007.


Synopsis
Background: Juvenile, a 13-year old, brought motion to
dismiss delinquency petition alleging she sexually abused
a child, brought against her after she and a 12-year-old
boy engaged in mutually welcome sexual intercourse. The
Second District Juvenile Court, Ogden Department, J.
Mark Andrus, J., denied motion, after which juvenile was
adjudicated delinquent. Juvenile appealed. The Court of
Appeals, 128 P.3d 561, affirmed.


Holdings: Upon grant of certiorari, the Supreme Court,
Parrish, J., held that:


[1] for purposes of statute setting forth offense of sexual
abuse of a child, a child is a “person” and may be
adjudicated delinquent for sexually touching another
child with the requisite intent, but


[2] statute setting forth offense of sexual abuse of a child,
as applied to juvenile, produced absurd result.


Reversed and remanded with instructions.


Wilkins, Associate C.J., concurred in result.


Attorneys and Law Firms


*1207  Mark L. Shurtleff, Att'y Gen., Matthew D. Bates,
Asst. Att'y Gen., Salt Lake City, and Mark R. DeCaria,
Ogden, for the State.


Randall W. Richards, Dee W. Smith, Ogden, for Z.C.


On Certiorari to the Utah Court of Appeals


PARRISH, Justice:


BACKGROUND


¶ 1 When she was thirteen years old, Z.C. engaged in


consensual 1  sex with a twelve-year-old boy and became
pregnant. The state prosecutor chose to file delinquency
petitions against both Z.C. and the boy for sexual abuse
of a child under Utah Code section 76–5–404.1, a crime
that would constitute a second degree felony if committed
by an adult. The twelve-year-old boy was adjudicated
delinquent and given probation. Z.C. moved to dismiss
the delinquency petition filed against her on the grounds
that it violated her constitutional rights and that the
legislature could not have intended such a result. The
juvenile court denied Z.C.'s motion.


1 Throughout this opinion, we employ the term
“consensual” in its conventional, rather than its legal,
sense. Children under the age of fourteen cannot
legally consent to intercourse or sexual touching in the
state of Utah. Utah Code Ann. § 76–5–406(9) (2003).


¶ 2 Z.C. then entered an admission to the delinquency
petition on condition that she be able to appeal the denial
of her motion to dismiss. As a result of her admission,
the juvenile court adjudicated Z.C. delinquent for sexual
abuse of a child but imposed a relatively light punishment.
The court ordered her to obey the reasonable requests of
her parents, to write an essay regarding her child and the
effect of her actions on the child, to have no unsupervised
contact with the father of her child, to provide a DNA
sample, and to pay a $75 DNA processing fee.


¶ 3 Z.C. appealed to the Utah Court of Appeals, which,
“with some reluctance,” affirmed the juvenile court. State
ex rel. Z.C., 2005 UT App 562, ¶ 1, 128 P.3d 561. We
granted certiorari to review the court of appeals' decision.


ANALYSIS


¶ 4 Z.C. presents two arguments to this court. First, Z.C.
asserts that it was not the legislature's intent that a child
be charged with sexual abuse of a child for engaging
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in consensual sexual activity with another child. *1208
Second, Z.C. asserts that if this were the legislature's
intent, Utah Code section 76–5–404.1 violates her state
constitutional right to the uniform operation of the law.
See Utah Const. art. I, § 24.


[1]  ¶ 5 We address the statutory claim first because “
‘this Court should avoid addressing constitutional issues
unless required to do so.’ ” Lyon v. Burton, 2000 UT 19, ¶
10, 5 P.3d 616 (quoting World Peace Movement of Am. v.
Newspaper Agency Corp., 879 P.2d 253, 257 (Utah 1994)).
In so doing, we find that the plain language of Utah
Code section 76–5–404.1 allows Z.C. to be adjudicated
delinquent for child sex abuse. However, we also find that
applying the statute to treat Z.C. as both a victim and a
perpetrator of child sex abuse for the same act leads to
an absurd result that was not intended by the legislature.
As such, we reverse the court of appeals and vacate Z.C.'s
delinquency adjudication. We therefore need not reach her
constitutional claim.


I. THE PLAIN LANGUAGE OF
UTAH CODE SECTION 76–5–404.1


[2]  [3]  [4]  ¶ 6 “When interpreting statutes, our primary
goal is to evince the true intent and purpose of the
Legislature.” State v. Martinez, 2002 UT 80, ¶ 8, 52 P.3d
1276 (internal quotation marks omitted). The first step of
statutory interpretation is to evaluate the best evidence of
legislative intent: “the plain language of the statute itself.”
Id. “When examining the statutory language we assume
the legislature used each term advisedly and in accordance
with its ordinary meaning.” Id.


¶ 7 Utah's child sex abuse statute, which deals with sexual


touching that does not amount to rape of a child, 2  reads
as follows:


2 “A person commits rape of a child when the person
has sexual intercourse with a child who is under the
age of 14.” Utah Code Ann. § 76–5–402.1(1) (2003).
Z.C. admitted having intercourse with a twelve-year-
old boy and did, in fact, become pregnant. Under
the literal language of the statute, therefore, both
Z.C. and the twelve-year-old boy could have been
adjudicated delinquent for rape of a child, a first
degree felony if committed by an adult, which carries
a minimum six-year sentence without parole and may


be punished by life imprisonment without possibility
of parole. Id. §§ 76–5–402.1(2), 76–3–406.


(1) As used in this section, “child” means a person under
the age of 14.


(2) A person commits sexual abuse of a child if,
under circumstances not amounting to rape of a
child, object rape of a child, sodomy upon a child,
or an attempt to commit any of these offenses, the
actor touches the anus, buttocks, or genitalia of any
child, the breast of a female child, or otherwise takes
indecent liberties with a child, or causes a child to
take indecent liberties with the actor or another with
intent to cause substantial emotional or bodily pain
to any person or with the intent to arouse or gratify
the sexual desire of any person regardless of the sex of
any participant.


Utah Code Ann. § 76–5–404.1(1)–(2) (2003) (emphasis
added).


¶ 8 Z.C. contends that children under the age of
fourteen cannot commit child sex abuse because they
are not included within the definition of a “person”
under this statute. More specifically, she argues that the
juxtaposition of the definition of the term “child” in
subsection (1) with the statute's use of the term “person” in
subsection (2) creates an ambiguity as to whether children
are included within the term “person.” A close reading
of the statute, however, belies the proposition that such a
limited definition of the term “person” is plausible.


¶ 9 The statute itself defines a child as a “person under
the age of 14,” tacitly acknowledging that a child falls
within the definition of the more general term “person.”
In addition, excluding children under the age of fourteen
from the definition of “person” is problematic because
the statute uses the term “person” to discuss the victim
of the crime. In order to convict an adult of child sex
abuse, the State must show that the individual acted either
with intent to sexually gratify any person or with intent
to cause substantial emotional or bodily harm to any
person. Id. § 76–5–404.1(2). If children are excluded from
the definition of “person” under this statute, an adult who
sexually touched a child with the sole intent to emotionally
damage the child could not be held *1209  accountable
because the child would not be a “person.” Avoiding
such a patently absurd result while maintaining Z.C.'s
interpretation of the statute requires an unreasonably
tortured reading in which “person” means one thing at the
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beginning of subsection (2) and quite another at the end
of that same subsection.


[5]  ¶ 10 We accordingly find that Z.C.'s proposed
interpretation of the statute is untenable and instead
read the statute pursuant to the commonly accepted
definition of “person,” which includes children. Black's
Law Dictionary 1162 (7th ed.1999) (defining a person as
“[a] human being”); Webster's New Twentieth Century
Dictionary 1338 (2d ed.1983) (defining a person as “an
individual human being ... an individual man, woman, or
child”). Thus, under the plain language of the statute, a
child is a person and may be adjudicated delinquent for
sexually touching another child with the requisite intent.


II. ABSURD RESULT


[6]  [7]  ¶ 11 Normally, where the language of a statute is
clear and unambiguous, our analysis ends; our duty is to
give effect to that plain meaning. However, “[a]n equally
well-settled caveat to the plain meaning rule states that a
court should not follow the literal language of a statute


if its plain meaning works an absurd result.” 3  Savage v.
Utah Youth Vill., 2004 UT 102, ¶ 18, 104 P.3d 1242. The
absurd results canon of statutory construction recognizes
that although “the plain language interpretation of a
statute enjoys a robust presumption in its favor, it is also
true that [a legislative body] cannot, in every instance,
be counted on to have said what it meant or to have
meant what it said.” FBI v. Abramson, 456 U.S. 615, 638,
102 S.Ct. 2054, 72 L.Ed.2d 376 (1982) (O'Connor, J.,
dissenting).


3 In Savage v. Utah Youth Village, we also recognized
that this court will disregard the plain language of a
statute if it is “ ‘unreasonably confused, inoperable,
or in blatant contravention of the express purpose of
a statute.’ ” 2004 UT 102, ¶ 18, 104 P.3d 1242 (quoting
Perrine v. Kennecott Mining Corp., 911 P.2d 1290,
1292 (Utah 1996)). Because we hold that Utah Code
section 76–5–404.1 produces an absurd result in this
case, we do not address other exceptions to the plain
meaning rule.


[8]  ¶ 12 In defining the parameters of what constitutes an
absurd result, we note the inherent tension in this canon
of construction between refraining from blind obedience
to the letter of the law that leads to patently absurd
ends and avoiding an improper usurpation of legislative


power through judicial second guessing of the wisdom of a
legislative act. See West Jordan v. Morrison, 656 P.2d 445,
446 (Utah 1982) (“[I]t is not the duty of this Court to assess
the wisdom of the statutory scheme.”) As was recognized
by Blackstone, this tension defines the proper boundaries
of the absurd result doctrine:


[A]nd if there arise out of [the
acts of parliament] collaterally any
absurd consequences, manifestly
contradictory to common reason,
they are, with regard to those
collateral consequences, void. I lay
down the rule with these restrictions;
though I know it is generally laid
down more largely, that acts of
parliament contrary to reason are
void. But if the parliament will
positively enact a thing to be done
which is unreasonable, I know
of no power that can control it:
and the examples usually alleged
in support of this sense of the
rule do none of them prove, that
where the main object of a statute
is unreasonable the judges are at
liberty to reject it; for that were
to set the judicial power above
that of the legislature, which would
be subversive of all government.
But where some collateral matter
arises out of the general words,
and happens to be unreasonable;
there the judges are in decency
to conclude that this consequence
was not foreseen by the parliament,
and therefore they are at liberty to
expound the statute by equity, and
only quoad hoc disregard it.


William Blackstone, 1 Commentaries *91. Thus, as is
common to all rules of statutory construction, the guiding
star of the absurd results doctrine is the intent of the
pertinent legislative body, which limits the application
of this canon of construction. Rather than controverting
legislative power, the absurd results doctrine functions
to preserve legislative intent when it is narrowly applied.
Pub. *1210  Citizen v. United States Dep't of Justice,
491 U.S. 440, 470, 109 S.Ct. 2558, 105 L.Ed.2d 377
(1989) (Kennedy, J., concurring) (“When used in a
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proper manner, this narrow exception to our normal
rule of statutory construction does not intrude upon the
lawmaking powers of Congress, but rather demonstrates
a respect for the coequal Legislative Branch, which we
assume would not act in an absurd way.”); Church of the
Holy Trinity v. United States, 143 U.S. 457, 459, 12 S.Ct.
511, 36 L.Ed. 226 (1892) (“This is not the substitution
of the will of the judge for that of the legislator, for
frequently words of general meaning are used in a statute,
words broad enough to include an act in question, and
yet a consideration of the whole legislation, or of the
circumstances surrounding its enactment, or of the absurd
results which follow from giving such broad meaning
to the words, makes it unreasonable to believe that
the legislator intended to include the particular act.”).
Therefore, in deference to Congress, the Supreme Court
has noted that this canon of statutory interpretation
applies only where the result is so absurd that “ ‘Congress
could not possibly have intended’ ” it. Pub. Citizen, 491
U.S. at 470, 109 S.Ct. 2558 (Kennedy, J., concurring)
(quoting FBI, 456 U.S. at 640, 102 S.Ct. 2054 (O'Connor,
J., dissenting)).


¶ 13 Other than the directive that a result must be
so absurd that the legislative body which authored
the legislation could not have intended it, there is no
precise legal standard to determine what legislatures
would consider to be an absurd result. See Veronica
M. Dougherty, Absurdity and the Limits of Literalism:
Defining the Absurd Result Principle in Statutory
Interpretation, 44 Am. U.L.Rev. 127, 128 (1994). This
comes as no surprise because the absurd, by definition,
evades neat categorization. The contours of the doctrine,
therefore, are best traced by referring to examples of what
both the Supreme Court and this court have deemed to be
an absurd result.


¶ 14 In one of its earliest applications of the absurd result
doctrine, the Supreme Court was called upon to interpret
a federal statute that made it a crime to “knowingly
and willfully obstruct or retard the passage of the mail.”
United States v. Kirby, 7 Wall. 482, 74 U.S. 482, 482, 19
L.Ed. 278 (1869) (internal quotation marks omitted). The
statute was applied to a sheriff and his posse who had
boarded a steamboat and executed an arrest warrant for
murder against a mail carrier who was in the process of
transporting the mail. Id. at 482–83. The Court held that
in order to avoid such an absurd result, it is “presumed
that the legislature intended exceptions to its language.”


Id. at 487. As such, “[g]eneral terms should be so limited in
their application as not to lead to injustice, oppression, or
an absurd consequence.” Id. at 486. The Court supported


this proposition with two frequently cited 4  historical
illustrations of the principle:


4 Veronica M. Dougherty, supra ¶ 13, at 139 & n. 51.


The common sense of man approves the judgment
mentioned by Puffendorf, that the Bolognian law which
enacted, “that whoever drew blood in the streets should
be punished with the utmost severity,” did not extend
to the surgeon who opened the vein of a person that
fell down in the street in a fit. The same common sense
accepts the ruling, cited by Plowden, that the statute
of 1st Edward II, which enacts that a prisoner who
breaks prison shall be guilty of felony, does not extend
to a prisoner who breaks out when the prison is on fire
—“for he is not to be hanged because he would not
stay to be burnt.” And we think that a like common
sense will sanction the ruling we make, that the act of
Congress which punishes the obstruction or retarding of
the passage of the mail, or of its carrier, does not apply
to a case of temporary detention of the mail caused by
the arrest of the carrier upon an indictment for murder.
Id. at 487.


[9]  ¶ 15 More recent examples of what has been
considered absurd can be found in the decisions of this


court. 5  In Tschaggeny *1211  v. Milbank Insurance Co.,
2007 UT 37, ¶¶ 26–28, 163 P.3d 615, we were called upon
to interpret a statute that requires the court to grant the
plaintiff interest on special damages awarded by the jury
“from the date of the occurrence of the act giving rise to
the cause of action to the date of entering the judgment.”
Utah Code Ann. § 78–27–44(2) (2002). In that case, the
defendant had made a payment to the plaintiff well before
the date of the trial, which the trial judge had deducted
from the final jury award. Tschaggeny, 2007 UT 37, ¶ 7,
163 P.3d 615. Under the relevant statute, however, the
plaintiff sought interest on this pretrial payment for the
full statutory period, even for the time after the money
had already been remitted to her. Id. ¶ 27. We found
that “[b]ecause the clear purpose of section 78–27–44(2)
is to compensate wronged parties for delays in recovering
damages, it is absurd to require a defendant to pay interest
on money that has already been remitted to the plaintiff.”
Id. ¶ 28.
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5 A related but separate canon of statutory
interpretation states that when the statutory language
plausibly presents the court with two alternative
readings, we prefer the reading that avoids absurd
results. State v. Redd, 1999 UT 108, ¶ 12, 992 P.2d 986;
Clover v. Snowbird Ski Resort, 808 P.2d 1037, 1045 n.
39 (Utah 1991). We avoid citing cases that utilize this
form of statutory interpretation because this canon of
construction does not necessitate the level of caution
required when this court interprets a statute contrary
to its plain meaning.


¶ 16 And in Savage, 2004 UT 102, ¶¶ 14, 19, 104 P.3d 1242,
we were called on to interpret Utah Code section 78–12–
25.1(2), which provides that “[a] person shall file a civil
action for intentional or negligent sexual abuse suffered
as a child ... within four years after the person attains the
age of 18 years.” We noted that the plain language of the
statute would bar a minor from pursuing a civil suit for
sexual abuse until he attained 18 years of age. Savage,
2004 UT 102, ¶ 19, 104 P.3d 1242. Thus, a plain language
reading would have barred the three-year-old victim in
that case from filing a civil suit for fifteen years from the
time of abuse. Id. ¶¶ 5, 19. We simply noted that “[s]uch a
result would be absurd.” Id. ¶ 19.


[10]  ¶ 17 With these precedents in mind, we examine
whether Utah Code section 76–5–404.1 has been applied
so as to produce an absurd result in this case. Because
we conclude that the legislature could not possibly have
intended to punish both children under the child sex abuse


statute for the same act of consensual heavy petting, 6  we
hold that applying the plain language of the statute in this
case produces an absurd result.


6 It is undisputed that Z.C. and the boy engaged in
more than just sexual touching, but we must analyze
the absurd result question in the context of the law
actually applied and the act with which the State
chose to charge Z.C., not the law that might have been
applied or the act with which the State could have
charged Z.C.


¶ 18 Sexual abuse of a child is one of the most heinous
crimes recognized by our penal code. The gravity of
this crime is reflected by the fact that it is punished


as a second degree felony if committed by an adult. 7


Child sex abuse merits serious penalties because of the
extreme psychological harm that the perpetrator causes
the victim. Therefore, like all forms of sexual assault,
child sex abuse presupposes that a single act of abuse


involves a victim, whom the statute endeavors to protect,
and a perpetrator, whom the statute punishes for harming
the victim. See Utah Code Ann. § 76–5–404.1(4)(b)–(d),
(f), (h), (i) (2003) (describing the aggravating factors,
which if perpetrated against “the victim” merit an elevated
charge of aggravated sexual abuse of a child); id. § 76–
5–406 (describing the situations in which “the victim”
has not consented for sexual assault crimes); id. § 76–
5–405(1) (describing the aggravating factors, which if
perpetrated against “the victim” merit an elevated charge
of aggravated sexual assault); id. § 76–5–402 (referencing
“the victim” of rape); id. § 76–5–404 (referencing “the
victim” of forcible sexual abuse); id. § 76–5–402.2
(referencing “the victim” of object rape).


7 If one of several aggravating factors can be shown
by the State, a perpetrator can be convicted of
aggravated sexual abuse of a child, a first degree
felony if committed by an adult, which is punishable
by a minimum of five years of imprisonment without
parole, and potentially life imprisonment without
parole. Utah Code Ann. §§ 76–5–404.1(4)–(5), 76–3–
406 (2003). Under the State's proposed application
of the law, therefore, if Z.C. committed more than
five “separate acts” of sexual touching, she could be
adjudicated delinquent for aggravated sexual abuse of
a child. See id. § 76–5–404.1(4)(g).


¶ 19 The State, however, applies Utah Code section 76–
5–404.1 in an unprecedented *1212  manner. By filing
delinquency petitions for child sex abuse against both
participants for sexually touching one another, the State
treats both children as perpetrators of the same act. In this
situation, there is no discernible victim that the law seeks
to protect, only culpable participants that the State seeks


to punish. 8  We know of no other instance in which the
State has attempted to apply any sexual assault crime to


produce such an effect. 9


8 Taking each delinquency adjudication separately, of
course, there is only one perpetrator and one victim.
In the twelve-year-old boy's adjudication, he stood in
the role of perpetrator and Z.C. stood in the role of
victim, while in Z.C.'s adjudication, the State simply
reversed these roles. In other words, the children were
alternatively treated as both victims and perpetrators
for the same act. Because it would be unthinkable to
file even “civil” juvenile court proceedings against a
true victim of such a heinous crime, we conclude that
the State's double prosecution of these children is best
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characterized as charging both as perpetrators for the
same act.


9 The primary fail-safe against the absurd application
of criminal law is the wise employment of
prosecutorial discretion, a quality that is starkly
absent in this case. While the State makes no attempt
to defend the prosecution's charging decision, it
suggests that the particular offense selected by the
prosecutor as the basis for the delinquency petition
is not significant because a juvenile delinquency
adjudication is not a criminal conviction, but merely
a means to bring the juvenile within the guiding
supervision of the juvenile court. If this is truly the
case, it begs the question of why the prosecutor could
not have accomplished the intended result by basing
the delinquency petition on a victimless offense that
more accurately fits the conduct at issue.


¶ 20 We acknowledge that the legislature has
demonstrated its intent to punish both participants
in victimless, extramarital sexual activity under Utah's
adultery and fornication statutes. Id. §§ 76–7–103, –
104. However, these statutes differ from sexual assault
crimes, such as child sex abuse, in both the theory and
degree of punishment. Rather than punishing an actor
who has perpetrated a crime against a victim, these laws
demonstrate the legislature's disapproval of the acts of
both participants for violating a moral standard. Cf.
State v. Houston, 2000 UT App 242, ¶ 11, 9 P.3d 188
(noting that Utah Code section 76–3–201(4), which allows
a court to order restitution to the victim of a crime,
did not apply to a conviction of fornication because it
involves consensual sexual conduct). Because these crimes
do not involve a victim, they involve a lesser degree of
punishment. Both adultery and fornication are punishable
as class B misdemeanors. Utah Code Ann. §§ 76–7–103(2),
–104(2) (2003). Thus, while the legislature clearly could
have intended some degree of simultaneous culpability
for both Z.C. and the twelve-year-old boy under the
fornication statute in order to discourage their admittedly
reckless and age-inappropriate behavior, it is absurd to
conclude that the legislature intended to simultaneously
punish both children for child sex abuse, a crime that
clearly envisions a perpetrator and a victim.


[11]  ¶ 21 A review of the floor debates regarding the
1983 enactment of the Child Kidnaping and Sexual Abuse
Act, L.1983, ch. 88, § 24, which created Utah Code
section 76–5–404.1, reveals no evidence that the legislature
contemplated application of the statute to situations
where the same child was both victim and perpetrator.


See House floor debate on H.B. 209, March 1, 1983;
Senate floor debate on H.B. 209, March 8, 1983. Although
we generally do not consult legislative history where the
meaning of the statute is clear, after finding that the
plain meaning has been applied in an absurd manner, we
seek to confirm that the absurd application was indeed
unintended by the legislature. See Green v. Bock Laundry
Mach. Co., 490 U.S. 504, 527, 109 S.Ct. 1981, 104 L.Ed.2d
557 (1989) (Scalia, J., concurring), superseded by statute
as stated in United States v. Spencer, 25 F.3d 1105, 1109
(D.C.Cir.1994) (“I think it entirely appropriate to consult
all public materials, including the background of Rule
609(a)(1) and the legislative history of its adoption, to
verify that what seems to us an unthinkable disposition ...
was indeed unthought of, and thus to justify a departure
from the ordinary meaning of the word “defendant” in
the Rule. For that purpose, however, it would suffice
to observe that counsel have not provided, nor have we
discovered, a shred of evidence that anyone has ever
proposed or assumed such a bizarre disposition.”).


*1213  ¶ 22 Recent legislative developments bolster our
conclusion that the children's simultaneous delinquency
adjudications could not have been intended by the
legislature. In reaction to the court of appeals' disposition
in this case, the legislature passed a bill that amended
the diversion statute to avoid the application of the child
sex abuse statute in similar cases. See Juvenile Offenses
Diversion Amendment, L.2006, ch. 166, § 1 (codified as
amended at Utah Code Ann. § 77–2–9(2) (Supp.2006)).
Although the previous version of the statute forbade
diversions for crimes “involving a sexual offense against
a victim who is under the age of 14,” Utah Code Ann. §
77–2–9 (2003), the amended version allows diversions for
sexual offenses committed by individuals under the age
of sixteen as long as “the person did not use coercion or
force; there is no more than two years' difference between
the ages of the participants; and it would be in the best
interest of the person to grant diversion,” id. § 77–2–9(2)
(Supp.2006). The State argues that because the legislature
did not change the underlying child sex abuse statute, it
did envision the prosecution of victims as perpetrators,
as happened in this case. We disagree. The underlying
purpose of the amendment was undoubtedly to prevent
future delinquency adjudications similar to Z.C.'s. In fact,
the sponsor of the bill in the House stated, “I think most
of us would agree that when twelve and thirteen years
olds get involved in this kind of behavior it's certainly
not something we want to allow or encourage. We also
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probably do not want to convict them both of ‘rape of a
child’....” Comments of Rep. Fowlke, House floor debate
on S.B. 167, March 1, 2006.


¶ 23 We conclude that the legislature could not have
intended the child sex abuse statute to be applied to
punish Z.C. for the conduct at issue. And the fact that
this is a juvenile court disposition, in which the judge
enjoys considerable latitude in crafting punishments and
assigning state services designed to help the child, does not
change our conclusion. No amount of judicial lenity to
compensate for the absurd application of the law changes
the fact that the application of the law was absurd to
begin with. Moreover, labeling Z.C. with the moniker of
“child abuser,” even within the juvenile court system, can
have serious consequences that were not intended by the
legislature. A delinquency adjudication for sexual abuse
of a child can lead to sentencing enhancements for any
offenses Z.C. might commit while she is a juvenile or even
as an adult if her juvenile record is not expunged. Such
an adjudication also has the potential to affect any civil
proceedings related to the custody of her child or any
future attempts to seek child support from the father.


¶ 24 We therefore vacate Z.C.'s adjudication. We stress,
however, that our holding is narrowly confined to the
application of Utah Code section 76–5–404.1 in situations
where no true victim or perpetrator can be identified.
Even among children under the age of fourteen, there
are unfortunately situations where an older or more
physically mature child abuses a younger or smaller child.
In cases where there is an identifiable distinction between
the perpetrator and the victim, it is manifestly logical
to conclude that the legislature intended to include such
acts within the scope of Utah Code section 76–5–404.1.
In Z.C.'s case, however, where both children were under
the age of fourteen and were of similar age, where both
children met the intent requirement of the statute, and
where there was no evidence of any coercion or force, we


conclude that application of the child sex abuse statute


produces an absurd result. 10


10 Our analysis would likewise apply to all cases similar
to Z.C.'s even if the State elected to charge only one
of the minors involved. We hold that the application
of Utah Code section 76–5–404.1 is absurd where no
true perpetrator or victim exists. And the State may
not create a perpetrator and a victim through selective
prosecution. Rather, charges against the perpetrator
must be based upon a material gap in the maturity of
the two participants, evidence of coercion or force, or
a wider age differential than exists in this case.


CONCLUSION


¶ 25 Even though the plain language of section 76–5–
404.1 allows Z.C. to be adjudicated delinquent for sexual
abuse of a child, we conclude that the filing of delinquency
petitions against both participants produces *1214  an
absurd result not intended by the legislature because,
like all sexual assault crimes, the statute presupposes a
perpetrator and a victim. We therefore hold that the
juvenile court erred in denying Z.C.'s motion to dismiss the
delinquency petition. We remand this matter to the court
of appeals with instructions to remand it to the juvenile
court to vacate Z.C.'s delinquency adjudication.


¶ 26 Chief Justice DURHAM, Justice DURRANT,
and Justice NEHRING concur in Justice PARRISH's
opinion.


¶ 27 Associate Chief Justice WILKINS concurs in the
result.


All Citations


165 P.3d 1206, 582 Utah Adv. Rep. 34, 2007 UT 54
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309 P.3d 209
Supreme Court of Utah.


STATE of Utah, Plaintiff and Respondent,
v.


Anthony WATKINS, Defendant and Petitioner.


No. 20110458.
|


May 10, 2013.
|


Rehearing Denied Sept. 20, 2013.


Synopsis
Background: Defendant was convicted in the District
Court, Vernal Department, John R. Anderson, J., of
aggravated sexual abuse of a child. Defendant appealed.
The Court of Appeals, 250 P.3d 1019, affirmed. Defendant
filed petition for writ of certiorari.


[Holding:] The Supreme Court, Parrish, J., held that
evidence was insufficient to convict defendant of
aggravated sexual abuse of a child.


Vacated and remanded.


Attorneys and Law Firms


*210  John Swallow, Att'y Gen., Jeanne B. Inouye, Asst.
Att'y Gen., Salt Lake City, for respondent.


Michael K. Mohrman, Mitchell S. Maio, Jamie G. Pleune,
Salt Lake City, for petitioner.


Justice PARRISH, opinion of the Court:


INTRODUCTION


¶ 1 Anthony Watkins was convicted of aggravated sexual
abuse of a child, H.C. His conviction was based on the
holding that he occupied a “position of special trust
in relation to the victim” under Utah Code section
76-5-404.1(4)(h). Because Mr. Watkins was temporarily
staying in the spare bedroom of H.C.'s father's house,
the district court and the court of appeals both held


that he was an “adult cohabitant of a parent [of the
victim].” Id.; State v. Watkins, 2011 UT App 96, ¶ 16,
250 P.3d 1019. The position of “adult cohabitant of a
parent” is one of several positions specifically referenced
in section 76-5-404.1(4)(h). The question before us is
whether Mr. Watkins's status as an “adult cohabitant” of
H.C.'s father was sufficient, as a matter of law, to support
the conclusion that he occupied a “position of special trust
in relation to [H.C.].”


¶ 2 We vacate Mr. Watkins's conviction and remand the
case for further proceedings. The fact that a defendant
occupies one of the positions listed in section 76-5-404.1(4)
(h), such as “adult cohabitant of a parent,” is insufficient,
standing alone, to aggravate the crime of sexual abuse
of a child. Rather, to establish that a defendant occupies
a “position of special trust in relation to the victim,”
the State must establish that the defendant occupies “a
position of authority” in relation to the victim and must
further establish that “by reason of that position [the
defendant] is able to exercise undue influence over the
victim.” UTAH CODE § 76-5-404.1(4)(h).


BACKGROUND


¶ 3 In September of 2008, Mr. Watkins temporarily moved
in with his niece, Tristan Schoenberger; her husband, Joe
Schoenberger; and their family. The Schoenbergers had
three children of their own living in the home. In addition,
Mr. Shoenberger's daughter from a prior relationship,
H.C., regularly visited and stayed overnight on at least two
occasions while Mr. Watkins was present.


¶ 4 During Mr. Watkins's stay, the Schoenbergers told
their children to call Mr. Watkins “Uncle Tony.” But
H.C. testified that she simply called him “Tony,” not
understanding how he fit into the family. Though Mr.
Watkins watched the children on at least one occasion
and would speak up if he saw the children doing
something inappropriate, Mrs. Shoenberger testified that
Mr. Watkins did not have a formal role in the daily
operations of the family.


¶ 5 On approximately October 15, 2008, H.C. stayed
over at the Schoenbergers. After H.C. and her brothers
had gone to bed in H.C.'s room, Mr. Watkins came into
the room and lay down next to H.C. Mr. Watkins then
“started kissing [H.C.'s] head and kind of pinching [her]
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butt.” H.C. “told him to leave” and when he did not, “[she]
got mad and told him to leave again,” at which point Mr.
Watkins left the room.


¶ 6 Later, “[Mr. Watkins] came back in and gave [H.C. a]
$100 bill and told [her] not to tell anybody.” While H.C.
told her father *211  about the one hundred dollar bill the
next morning, she did not tell him about the rest of the
incident until a few weeks later.


¶ 7 The State charged Mr. Watkins with aggravated sexual
assault of a child under Utah Code section 76-5-404.1(4)
(h). State v. Watkins, 2011 UT App 96, ¶ 5, 250 P.3d 1019.
The State asserted that Mr. Watkins's status as an “adult
cohabitant of a parent” constituted an aggravating factor
because he occupied a “position of special trust” under
section 76-5-404.1(4)(h). Id.


¶ 8 The case was tried to a jury. At the close of the
State's case, Mr. Watkins moved for dismissal, arguing
that the State had failed to satisfy the statutory elements
of aggravated sexual abuse of a child under Utah
Code section 76-5-404.1(4)(h) because it had failed to
demonstrate that Mr. Watkins occupied a “position of
special trust” in relation to H.C. and that under Utah
Code section 76-5-401.1(2), he had not acted with the
“intent to arouse or gratify the sexual desire of any
person.” Id.


¶ 9 The district court denied Mr. Watkins's motion to
dismiss and concluded that “the position of trust was
simply indicated by a mature adult and a 10–-ear-old child
who had lived in the same home” and that the jury should
decide the issue of intent. Id. (internal quotation marks
omitted). The jury convicted Mr. Watkins as charged. Id.


¶ 10 Prior to sentencing, Mr. Watkins filed a motion for
a new trial, asserting in part the same theories he had
raised in his motion to dismiss. The district court denied
the motion and sentenced Mr. Watkins to a prison term
of ten years to life.


¶ 11 Mr. Watkins appealed the denial of his motions to
dismiss and for a new trial to the court of appeals. Id.
¶¶ 7–8. Mr. Watkins argued, among other things, that he
was not in a “position of special trust” in relation to H.C.
and could not therefore have used such a position to exert
undue influence over her. Id. ¶¶ 9, 11 n.5.


¶ 12 The court of appeals rejected Mr. Watkins's
argument, holding that Mr. Watkins held a “position
of special trust” under its interpretation of section
76-5-404.1(4)(h). Id. ¶ 9. It ruled:


[A] position of special trust may be established in two
ways:


either by occupying a position specifically listed by
statute or by fitting the definition of a position of
special trust, which the statute clearly defines as
a position occupied by a person in a position of
authority, who, by reason of that position is able to
exercise undue influence over the victim.


Id. ¶ 11 (footnote omitted) (internal quotation marks
omitted). Because Mr. Watkins was a cohabitant of H.C.'s
father, a position specifically listed in the statute, the court
of appeals concluded that he held a “position of special
trust” in relation to H.C. as a matter of law. Id. ¶ 16. And
it rejected Mr. Watkins's argument that the temporary
nature of his residence with H.C.'s father was relevant. Id.


¶ 13 On certiorari, Mr. Watkins argues that the court of
appeals erred in its interpretation of section 76-5-404.1(4)
(h). Specifically, he contends that the court erred when it
held that proof of Mr. Watkins's position as a cohabitant
of H.C.'s father created an irrebuttable presumption that
Mr. Watkins both occupied a “position of authority,
[and], by reason of that position [was] able to exercise
undue influence over the victim.” UTAH CODE §
76-5-404.1(4)(h).


¶ 14 We granted certiorari and have jurisdiction pursuant
to Utah Code section 78A–3–102(3)(a).


STANDARD OF REVIEW


[1]  [2]  ¶ 15 On certiorari, we review the decision of the
court of appeals for correctness. State v. Visser, 2000 UT
88, ¶ 9, 22 P.3d 1242. Likewise, a question of statutory
construction is reviewed for correctness and we accord no
deference to the legal conclusions of the court of appeals.
State v. Martinez, 2002 UT 80, ¶ 5, 52 P.3d 1276.


ANALYSIS
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I. THE PLAIN LANGUAGE OF UTAH CODE
SECTION 76-5-404.1(4)(H) PRESENTS THREE


POSSIBLE INTERPRETATIONS THAT
AFFECT ITS APPLICATION TO MR. WATKINS


¶ 16 Utah Code section 76-5-404.1 articulates the elements
of sexual abuse of a child. *212  Under subsection (4)
(h), the crime of sexual abuse of a child is aggravated if
“the offense was committed by a person who occupied a
position of special trust in relation to the victim.” UTAH
CODE § 76-5-404.1(4)(h) (emphasis added). Subsection
(4)(h) states that a


“position of special trust” means
that position occupied by a person
in a position of authority, who,
by reason of that position is able
to exercise undue influence over
the victim, and includes, but is
not limited to, a youth leader or
recreational leader who is an adult,
adult athletic manager, adult coach,
teacher, counselor, religious leader,
doctor, employer, foster parent,
baby-sitter, adult scout leader,
natural parent, stepparent, adoptive
parent, legal guardian, grandparent,
aunt, uncle, or adult cohabitant of a
parent.


Id. (emphasis added).


¶ 17 Mr. Watkins argues that the court of appeals erred
when it held that he occupied a “position of special
trust” based solely on the fact that he occupied the
enumerated position of “adult cohabitant of a parent” of
the victim. Specifically, Mr. Watkins argues that the State
was required to show both that he occupied a “position
of authority” over H.C. and, “by reason of that position
[was] able to exercise undue influence over [her].” The
State responds that


proof that a person occupies one of
the statute's twenty listed positions
in relation to a child, including the
position of “adult cohabitant of a
parent,” is, as a matter of law,
proof that he stands in a position of
authority, by which means he has the


capacity to exercise undue influence
over the child.


[3]  [4]  ¶ 18 “When interpreting statutes, our primary
goal is to evince the true intent and purpose of the
Legislature.” State v. Martinez, 2002 UT 80, ¶ 8, 52
P.3d 1276 (internal quotation marks omitted). In doing
so, “[w]e first interpret the statute according to its plain
language.” Wilcox v. CSX Corp., 2003 UT 21, ¶ 8, 70
P.3d 85. Here, the statute reveals three possibilities as
to the legal significance of a finding that a defendant
occupied the position of an “adult cohabitant of a parent.”
Specifically, the statute raises a question of whether the
enumerated positions are “position[s] of special trust” or
“position[s] of authority.” UTAH CODE § 76-5-404.1(4)
(h). This question leads to three possible interpretations of
the statute that impact the elements of the crime of which
Mr. Watkins was convicted.


¶ 19 The first possible interpretation of the statute is
advocated by the State and was adopted by the district
court and the court of appeals. Under this interpretation,
the fact that a defendant occupies an enumerated position
is the legal equivalent of proof both that the defendant
occupies a “position of authority” and, “by reason
of that position is able to exercise undue influence
over the victim.” Under this reading of the statute, a
finding that the defendant was an “adult cohabitant
of a parent” would constitute proof that the defendant
occupies a “position of special trust.” Thus, to aggravate
a defendant's sexual abuse of a child, the State need prove
only that the defendant occupies an enumerated position
“in relation to the victim.” Id.


¶ 20 A second possible interpretation of section
76-5-404.1(4)(h) is that a defendant's occupation of
an enumerated position establishes only that the
defendant occupies a “position of authority.” Under this
interpretation, to establish that a defendant occupies a
“position of special trust,” the State would be required to
prove both that (1) the defendant occupies a position of
authority (whether enumerated or not) in relation to the
victim, and (2) the defendant, by reason of that position,
“is able to exercise undue influence over the victim.” Id.


¶ 21 A third possible interpretation of the statute is
the one advanced by Mr. Watkins. Under his proposed
interpretation, the list of enumerated positions is merely
illustrative of positions that are likely to fulfill the
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requirements of the aggravating statute. Thus, the
occupation of such a position does not absolve the State
of its burden to prove that the defendant met underlying
elements of section 76-5-404.1(4)(h), namely that (1) the
defendant actually occupies a position of authority in
relation to the victim, and (2) by means of that position is
able to exercise undue influence over the victim. Id.


*213  II. BASED ON A TEXTUAL ANALYSIS
OF THE STATUTE AND REFERENCE TO
LEGISLATIVE HISTORY, THE POSITIONS


LISTED IN UTAH CODE SECTION 76-5-404.1(4)
(h) ARE POSITIONS “OCCUPIED BY A


PERSON IN A POSITION OF AUTHORITY”


[5]  ¶ 22 Having identified the possible interpretations
of the statute, we now assess their reasonableness to
determine if the statute is ambiguous. A statute is
ambiguous only “if it is reasonably susceptible of different
interpretations.” Grant v. Utah State Land Bd., 26 Utah
2d 100, 485 P.2d 1035, 1037 (1971) (emphasis added).


[6]  ¶ 23 In interpreting statutes, “our primary objective
is to ascertain the intent of the [L]egislature.” Summit
Operating, LLC v. Utah State Tax Comm'n, 2012 UT 91,
¶ 11, 293 P.3d 369 (internal quotation marks omitted).
“Because the best evidence of the [L]egislature's intent
is the plain language of the statute itself, we first look
to the plain language of the statute.” Id. (footnote
omitted) (internal quotation marks omitted). In addition,
we “interpret[ ] statutes to give meaning to all parts, and
avoid[ ] rendering portions of the statute superfluous.”
Id. (alterations in original) (internal quotation marks
omitted).


[7]  ¶ 24 “[W]hen statutory language is ambiguous—
in that its terms remain susceptible to two or more
reasonable interpretations after we have conducted a
plain language analysis—we generally resort to other
modes of statutory construction and seek guidance
from legislative history....” Marion Energy, Inc. v. KFJ
Ranch P'ship, 2011 UT 50, ¶ 15, 267 P.3d 863 (internal
quotation marks omitted); see also Wilcox v. CSX
Corp., 2003 UT 21, ¶ 12, 70 P.3d 85 (where statutory
ambiguity exists “it is ... proper to look to legislative
history and policy considerations for guidance in our
statutory interpretation”); Martinez v. Media–Paymaster
Plus/Church of Jesus Christ of Latter–Day Saints, 2007 UT


42, ¶ 47, 164 P.3d 384 (“[I]f the language is ambiguous, the
court may look beyond the statute to legislative history ...
to ascertain the statute's intent.”).


A. Mr. Watkins's Proposed Interpretation
Is Unreasonable Because It Does not


Comport with the Statute's Plain Language


¶ 25 Mr. Watkins contends that we should interpret
the enumerated positions as “illustrative, not definitive,”
of positions that might place a defendant in a “special
position of trust.” But such an interpretation neither
comports with the plain language of the statute nor
“give[s] meaning to all parts [of the statute].” Summit
Operating, 2012 UT 91, ¶ 11, 293 P.3d 369 (internal
quotation marks omitted).


¶ 26 The statute reads in relevant part: “ ‘[P]osition of
special trust’ means that position occupied by a person in
a position of authority, who, by reason of that position
is able to exercise undue influence over the victim, and
includes, but is not limited to ... [an] adult cohabitant of
a parent.” UTAH CODE § 76-5-404.1(4)(h) (emphasis
added).


¶ 27 The statutory language clearly states that the list
of enumerated positions was meant to include, and not
simply to illustrate, positions that are, as a matter of law,
“position[s] of authority” or “position[s] of special trust.”
Thus, Mr. Watkins's suggested interpretation that the
enumerated positions were not intended to comprise part
of the legal definition of an aggravating factor contradicts
the plain language of the statute. We therefore reject it.


B. The Other Possible Interpretations of Utah
Code Section 76-5-404.1(4)(h) Are Both


Reasonable Interpretations of the Statutory Text


¶ 28 The State's proposed interpretation equates proof
that a defendant occupied an enumerated position
with proof that the defendant occupied a “position of
special trust.” The State asserts that the Legislature
intended that, as a matter of law, a defendant who
occupies an enumerated position both (1) occupies a
“position of authority” and (2) has the ability to
“exercise undue influence.” While we find this to be
a plausible interpretation, it is not the only plausible
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interpretation, and we conclude that the other plausible
*214  interpretation is most consistent with the statutory


text and legislative history.


[8]  ¶ 29 When undertaking statutory interpretation, “we
do not view individual words and subsections in isolation;
instead, our statutory interpretation requires that each
part or section be construed in connection with every
other part or section so as to produce a harmonious
whole.” Summit Operating, 2012 UT 91, ¶ 11, 293 P.3d
369 (internal quotation marks omitted). Thus, we assume
that the Legislature intended for the statute, as a whole,
to be read in harmony. Determining which plausible
statutory interpretation evinces the Legislature's intent
can therefore be accomplished by comparing possible
interpretations of the ambiguous language with the
accompanying unambiguous statutory language.


¶ 30 The plain language of the statute creates an
enhanced penalty for perpetrators who both occupied a
“position of authority” and had the ability to “exercise
undue influence” over their victims. UTAH CODE §


76-5-404.1(4)(h). 1  “[W]e presume that the Legislature
used each term advisedly, and we [endeavor to] give effect
to each term....” Versluis v. Guar. Nat'l Cos., 842 P.2d 865,
867 (Utah 1992).


1 For instance, in State v. Tanner, a school bus
driver was convicted of aggravated sexual abuse of
a child under Utah Code section 76-5-404.1(4)(h),
even though a school bus driver is not listed as
an enumerated position. 2009 UT App 326, ¶ 13,
221 P.3d 901. Despite the fact that the defendant
did not occupy an enumerated position, the State
demonstrated that, as a bus driver, (1) the defendant
occupied a position of authority in relation to the
victim, and (2) that because of his position the
defendant was able to exercise undue influence over
the victim. Id. ¶¶ 18–20.


Similarly, in State v. Beason, a step-grandparent
was convicted of aggravated sexual abuse of a
child under a former version of Utah Code section
76-5-404.1(4)(h). 2000 UT App 109, ¶ 1, 2 P.3d
459. At the time, neither a grandparent nor a step-
grandparent were enumerated positions under the
statute. Id. ¶ 17. However, the court held that a
defendant could be convicted of aggravated sexual
abuse of a child if the State could demonstrate that
the defendant (1) occupied a position of authority,


and (2) by reason of that position is able to exercise
undue influence over the victim. Id. ¶ 20.


¶ 31 The State's proposed interpretation is based on the
premise that the final clause of section 76-5-404.1(4)(h),
which states that it “includes ... adult cohabitant of a
parent,” modifies the statute's initial clause. Under the
State's interpretation, the initial clause, which states that
“the offense was committed by a person who occupied
a position of special trust in relation to the victim” is
modified by the enumerated list. But these two clauses are
separated by two other clauses, one of which states that a
“ ‘position of special trust’ means that position occupied
by a person in a position of authority.” UTAH CODE
§ 76-5-404.1(4)(h). It is also a reasonable interpretation
that the enumerated list was intended to modify the clause
regarding a “position of authority,” rather than the phrase
“position of special trust.” And this interpretation is
consistent with the statutory text, inasmuch as positions
such as an “adult athletic manager, adult coach, teacher,
counselor, religious leader, doctor, [and] employer” id.,
are all positions of authority, but not necessarily positions
of special trust in which the perpetrator is able to exercise
undue influence over the victim.


¶ 32 We can conceive of many situations in which
a perpetrator might occupy an enumerated position
of authority but still be unable to exercise undue
influence over the victim. For example, listed among the
enumerated positions is the position of “natural parent.”
Id. In the case of adoption, birth parents do not cease
to be “natural parents.” In many situations, however, the
child's birth parents have no contact with the child; thus,
they have no opportunity to exercise any influence over
the child, much less undue influence. Under the State's
proposed interpretation, however, the child's birth parents
could still be convicted under section 76-5-404.1(4)(h),
as “natural parents.” Such may also be the case with
estranged relatives, doctors who care for children in
limited capacities, or religious leaders at higher levels of
a religious hierarchy whom the victim does not recognize
from his religious or leadership capacity. Here, while
Mr. Watkins may have occupied one of the enumerated


positions, 2  he *215  still may have lacked any capacity to
exercise undue influence over H.C.


2 In the instant case, the jury instructions incorporated
the definition of cohabitant found in the Cohabitant
Abuse Act, Utah Code section 78B–7–102(2), and
informed the jury that Mr. Watkins was a cohabitant
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of Mr. Schoenberger if he was “related by blood or
marriage to [Mr. Schoenberger]” or he “resides or has
resided in the same residence as [Mr. Schoenberger].”
State v. Watkins, 2011 UT App 96, ¶ 12, 250 P.3d
1019 (internal quotation marks omitted). It is worth
noting that the Cohabitant Abuse Act's definition of
cohabitation has been specifically rejected by case
law in other contexts. See, e.g., Haddow v. Haddow,
707 P.2d 669, 672 (Utah 1985) (stating, in a case
to determine appropriate alimony payments, that
cohabitation includes two elements: “the sharing
of a common abode” and a “relatively permanent
sexual relationship akin to that generally existing
between husband and wife”); State v. Barlow, 8
Utah 2d 396, 335 P.2d 629, 631 (1959) (stating,
in prosecuting bigamy, that cohabitation is “living
together as husband and wife” (internal quotation
marks omitted)). Thus, counsel's failure to dispute
the jury instruction's definition of a cohabitant raises
possible concerns about his effectiveness.


¶ 33 We also find it significant that the Legislature
chose to include the list of enumerated positions within
a subsection enhancing the penalty for those who both
occupied a “position of authority” and were “able to
exercise undue influence.” UTAH CODE § 76-5-404.1(4)
(h). Had the Legislature intended to enhance the sentence
for all perpetrators who occupied each of the enumerated
positions, it could have included a separate subsection
stating that defendants who occupied certain positions
could be convicted as a matter of strict liability. It chose
not to do so. And the language specifying the underlying
elements of a “position of special trust” would be rendered
superfluous with regards to the majority of defendants if a
perpetrator's occupation of an enumerated position were
sufficient, standing alone, to subject him to the enhanced
penalty.


C. Our Determination that the Enumerated Positions
in Utah Code Section 76-5-404.1(4)(h) Are


Positions “Occupied by a Person in a Position of
Authority” Is Consistent with Legislative History


[9]  ¶ 34 Having identified two reasonable interpretations
of the statutory text, we conclude that the statute is
ambiguous. “Where [statutory] text leaves room for more
than one interpretation ..., the legislative history may
be consulted to the extent it informs the prevailing
understanding of the ambiguous words of the statute
at the time of its enactment.” J.M.W. v. T.I.Z, (In re


Adoption of Baby E.Z.), 2011 UT 38, ¶ 112, 266 P.3d
702. Here, the legislative history is particularly relevant
because it directly addresses the competing interpretations
of section 76-5-404.1(4)(h).


¶ 35 In 1998, section 76-5-404.1(4)(h) was amended to
expand the list of enumerated positions and to add the
position of “an adult cohabitant of a parent.” 1998 Utah
Laws 418. During the legislative process, the attorney
general's office weighed in as to its understanding of
the Legislature's intent regarding the statute and the
State's burden in applying the proposed amendment. In
a memorandum to the Legislature, the attorney general's
office stated that even if a defendant occupied one of
the enumerated positions, “the prosecution must prove
not just that the defendant occupied such a position, but
that such person ‘by reason of that position is able to
exercise undue influence over the victim.’ ” Memorandum
from Rob Parrish, Asst. Att'y Gen., to Utah State Legis.,
Explanation of House Bill 267–Sex Abuse of a Child
(undated).


¶ 36 In addition, the legislative history reveals
correspondence between the attorney general's office and
the legislative general counsel's office as to whether
“to simply end subsection (h) with the phrase ‘is able
to exercise undue influence over the victim’ ” or to
“list all the possible persons to which this [statute]
might apply.” E-mail from Rob Parrish, Asst. Att'y
Gen., to Janetha Hancock (Nov. 24, 1997, 1:48 PM)
(emphasis added). This correspondence further suggests
that the Legislature's intent was to punish those who
both occupied “position[s] of authority” and by virtue
of those positions, possessed the ability to “exercise
undue influence.” Absolutely nothing in the legislative
history suggests that the Legislature's intent was to create
strict liability for all who occupy one of the enumerated
positions.


¶ 37 The attorney general's memorandum to the
Legislature clearly contradicts the interpretation of the
statute proffered by the *216  State and adopted by the
district court and the court of appeals. Rather, it lends
support to our conclusion that the enumerated positions
refer to those who occupy “position[s] of authority”—not
to those who occupy positions of special trust or to those
who are necessarily in positions where they are “able to
exercise undue influence over the victim.” UTAH CODE
§ 76-5-404.1(4)(h).
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[10]  ¶ 38 In short, the legislative history coincides with the
language of the statute and supports the conclusion that
the Legislature intended to aggravate child sexual abuse
only in those cases where the perpetrator occupied both a
“position of authority” and was “able to exercise undue


influence” in relation to the victim. Id. 3


3 Our conclusion that the State is required to prove
both that the defendant occupied a position of
authority and was able to exercise undue influence
over the victim likewise accords with the rule of lenity.
The rule of lenity applies “when, after consulting
traditional canons of statutory construction, we are
left with an ambiguous statute,” United States v.
Shabani, 513 U.S. 10, 17, 115 S.Ct. 382, 130 L.Ed.2d
225 (1994), and “prescribes the narrow construction
of ambiguous penal laws against the state,” Marion
Energy, Inc. v. KFJ Ranch P'ship, 2011 UT 50, ¶ 44,
267 P.3d 863 (Lee, J., dissenting).


CONCLUSION


[11]  [12]  ¶ 39 Proof that a defendant occupies
one of the enumerated positions under Utah Code
section 76-5-404.1(4)(h) suffices to establish only that the
defendant occupied a “position of authority.” But for the
State to establish aggravated sexual abuse of a child under
subsection (4)(h), it must prove both that the defendant
occupied a “position of authority” over the victim and
that the position gave the defendant the ability to “exercise
undue influence” over the victim. Because the lower courts
did not require the State to establish both elements, we
vacate Mr. Watkins's conviction and remand for further
proceedings consistent with this opinion.


Justice PARRISH authored the opinion of the Court, in
which Chief Justice DURRANT, Associate Chief Justice
NEHRING, Justice DURHAM, and Justice LEE joined.


All Citations


309 P.3d 209, 734 Utah Adv. Rep. 42, 2013 UT 28


End of Document © 2017 Thomson Reuters. No claim to original U.S. Government Works.
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293 P.3d 369
Supreme Court of Utah.


SUMMIT OPERATING, LLC, Petitioner,
v.


UTAH STATE TAX COMMISSION
and Auditing Division of the Utah


State Tax Commission, Respondents.


No. 20110087.
|


Dec. 21, 2012.


Synopsis
Background: Taxpayer, that acquired interest in natural
gas well, petitioned for redetermination after Auditing
Division denied its request for tax exemption for gas
produced during first six months of certain tax year.
Auditing Division moved for summary judgment, and
taxpayer filed cross-motion for summary judgment.
The State Tax Commission, Kerry R. Chapman,
Administrative Law Judge, granted summary judgment
to Auditing Division and denied taxpayer's cross-motion.
Taxpayer petitioned for review.


[Holding:] The Supreme Court, Durrant, C.J., held that
well “started” under tax exemption statute when well
was spudded, regardless of when commercial production
began, and thus, taxpayer was not entitled to exemption.


Affirmed.


Attorneys and Law Firms


*370  Mark L. Shurtleff, Att'y Gen., Clark L. Snelson,
Asst. Att'y Gen., Salt Lake City, for respondents.


Jeremy C. Schwendiman, Thomas W. Bachtell, Salt Lake
City, for petitioner.


AMENDED OPINION *


* Corrections were made in the header for Part I and in
the text of paragraph ten.


Chief Justice DURRANT, opinion of the Court:


INTRODUCTION


¶ 1 This case requires us to determine when a well “started”
under section 59–5–102 of the Utah Code. Although that
statute imposes a severance tax on oil or gas produced


from a well, 1  section 59–5–102(5)(c) (Tax Exemption
Statute) permits an exemption for “the first six months of
production for development wells started after January 1,


1990.” 2  Summit Operating, LLC (Summit) *371  argues
that a well starts when it begins commercial production.
Under this interpretation, Summit asserts that it is entitled
to a six-month tax exemption for its well, which started
commercial production in 2008. The Utah State Tax
Commission (Commission) asserts that a well starts on
the date that drilling begins. Under this interpretation,
the Commission asserts that Summit is not entitled to the
tax exemption because drilling for Summit's well began in
1983.


1 UTAH CODE § 59–5–102(1)–(2).


2 Id. § 59–5–102, (5)(c). Although the 2008 version of
the Utah Code is the version applicable to this case,
because there have been no substantive changes to the
relevant statutes since 2008, we refer to the current
version of the Utah Code for convenience unless
otherwise indicated.


¶ 2 We conclude that the language of the Tax Exemption
Statute indicates that a well “starts” when drilling begins;


that is, a well “starts” when it is spudded. 3  Further,
even though we recognize that the statute is arguably
ambiguous when read in isolation, we conclude that the
statutory framework and the prior versions of the Tax
Exemption Statute resolve this ambiguity and indicate
that the Legislature intended that a well “starts” when it is
spudded. Accordingly, we affirm the Commission's order
granting summary judgment to the Auditing Division of
the Utah State Tax Commission (Auditing Division).


3 “Spudded” is the “[o]il and gas industry term for
commencing to drill.” Hegarty v. Bd. of Oil, Gas, &
Mining, 2002 UT 82, ¶ 10 n. 2, 57 P.3d 1042.


BACKGROUND
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¶ 3 This case involves the Horsehead Point natural gas well
(Well) in San Juan County, Utah. The Well was spudded
on August 28, 1983. On August 16, 1984, the Well was
completed and was capable of producing natural gas. It is


a “development well” as defined in the Utah Code. 4  As
part of the completion process, the Well's former owner
conducted a flow test in which natural gas was allowed to
flow to measure production. Four days later, on August


20, the Well's former owner “shut in” the Well. 5  It
remained shut in until 2006, when Summit acquired an
interest in the Well. Because the Well was in a remote
location, Summit paid more than $900,000 to construct a
pipeline so the Well could begin commercial production.
On January 7, 2008, Summit began to commercially
produce gas from the Well.


4 See UTAH CODE § 59–5–101(5) (“ ‘Development
well’ means any oil and gas producing well other
than a wildcat well.”); id. § 59–5–101(28) ( “ ‘Wildcat
well’ means an oil and gas producing well which is
drilled and completed in a pool ... in which a well has
not been previously completed as a well capable of
producing in commercial quantities.”).


5 “A well is shut-in when it is completed and capable
of producing natural gas in paying quantities.” Levin
v. Maw Oil & Gas, LLC, 290 Kan. 928, 234 P.3d 805,
816 (2010).


¶ 4 Under section 59–5–102(1)(a) of the Utah Code,
Summit is required to pay a severance tax on the gas
it produces from the Well. But the Tax Exemption
Statute provides an exemption for “the first six months
of production for development wells started after January


1, 1990.” 6  Citing this statute, Summit claimed a tax
exemption for the gas produced during the first six months
of 2008. The Auditing Division denied this request,
reasoning that the exemption was inapplicable because the
Well was spudded before January 1, 1990. The Auditing
Division thus required Summit to pay a severance tax on
the gas produced from the Well during the first six months
of 2008, which amounted to $69,006.42.


6 UTAH CODE § 59–5–102(5)(c).


¶ 5 Summit then submitted a petition for redetermination
to the Commission. The Auditing Division moved for
summary judgment, and Summit filed a cross-motion for
summary judgment. After a hearing, the Commission
granted summary judgment to the Auditing Division and


denied Summit's cross-motion. The Commission held that
a well starts on the day it is spudded. Specifically, the
Commission found that “the drilling, or spudding, of a
well must have begun after January 1, 1990 in order for
the well to have been ‘started after January 1, 1990’ and
for it to qualify for the exemption.” Accordingly, the
Commission held that Summit was not entitled to the
exemption.


¶ 6 Summit submitted a petition requesting that we review
the Commission's order. We have jurisdiction to hear
this matter pursuant to section 78A–3–102(3)(e)(ii) of the
Utah Code.


*372  STANDARD OF REVIEW


[1]  [2]  ¶ 7 We review the Commission's statutory
interpretations for correctness, granting no deference to its


conclusions of law. 7  Summary judgment is appropriate
only if “there is no genuine issue as to any material fact
and ... the moving party is entitled to a judgment as a


matter of law.” 8


7 ABCO Enters. v. Utah State Tax Comm'n, 2009 UT
36, ¶ 7, 211 P.3d 382; ExxonMobil Corp. v. Utah State
Tax Comm'n, 2003 UT 53,¶ 10, 86 P.3d 706.


8 UTAH R. CIV. P. 56(c).


ANALYSIS


¶ 8 The Tax Exemption Statute provides that “[a] tax is
not imposed ... upon ... the first six months of production


for development wells started after January 1, 1990.” 9


Summit asserts that this statute provides a tax exemption
for the first six months of a well's production, regardless
of when the well was drilled or completed. In other
words, Summit argues that a well “starts” only when
it begins commercial production. Alternatively, Summit
argues that the word “started” modifies “production”
rather than “development wells” and concludes that the
statute permits an exemption for the first six months of
production started after January 1, 1990.


9 UTAH CODE § 59–5–102(5)(c).


¶ 9 The Commission asserts that the statute provides
a tax exemption for the first six months of a well's
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production only if the well was spudded after January
1, 1990. First, the Commission argues that a well
“starts” when it is spudded. Second, the Commission
argues that the word “started” modifies “development
wells” and not “production.” We agree with the
Commission. As discussed below, when read in isolation,
the language at issue is arguably susceptible to two
plausible interpretations. But when considered in context,
including its prior versions, we conclude that the correct
interpretation of the Tax Exemption Statute indicates that
a well “starts” when it is spudded.


I. THE LANGUAGE OF THE TAX EXEMPTION
STATUTE INDICATES THAT THE


EXEMPTION APPLIES TO WELLS THAT
WERE SPUDDED AFTER JANUARY 1, 1990


¶ 10 Although the Tax Exemption Statute is plausibly
ambiguous when it is read in isolation, we conclude
that the language of the statute suggests that only
wells spudded after January 1, 1990, are entitled to the
exemption.


[3]  [4]  [5]  [6]  ¶ 11 When we interpret a statute,
“our primary objective is to ascertain the intent of


the legislature.” 10  Because “[t]he best evidence of
the legislature's intent is the plain language of the


statute itself,” 11  we first look to the plain language


of the statute. 12  But we do not view individual words
and subsections in isolation; instead, our statutory
interpretation “requires that each part or section be
construed in connection with every other part or section


so as to produce a harmonious whole.” 13  We “interpret[ ]
statutes to give meaning to all parts, and avoid[ ] rendering


portions of the statute superfluous.” 14


10 Ivory Homes, Ltd. v. Utah State Tax Comm'n, 2011
UT 54, ¶ 21, 266 P.3d 751.


11 Marion Energy, Inc. v. KFJ Ranch P'ship, 2011 UT 50,
¶ 14, 267 P.3d 863 (internal quotation marks omitted).


12 Ivory Homes, 2011 UT 54, ¶ 21, 266 P.3d 751.


13 Id. (alteration omitted) (internal quotation marks
omitted).


14 LKL Assocs., Inc. v. Farley, 2004 UT 51, ¶ 1, 94 P.3d
279.


[7]  ¶ 12 We recognize that, when read in isolation,
the language of the statute lends itself to two different


interpretations. 15  It is possible, as Summit argues, to read
the word “started” as modifying “production.” Under
that reading, the statute would provide a tax *373
exemption for the first six months of a development
well's production that started after January 1, 1990. The
Commission's interpretation, however, is also possible.
Under its reading, “started” modifies “development
wells,” and the statute thus provides an exemption for the
first six months of production for development wells that
were spudded after January 1, 1990.


15 We note that the ordinary and accepted meaning of
“start” does not aid our analysis. “Start” is defined
in several ways, including “to issue with sudden
force.” WEBSTER'S NINTH NEW COLLEGIATE
DICTIONARY 1151 (9th ed. 1988). This supports
Summit's argument that a well starts when it begins
production. But an alternative definition for “start”
is “to begin an activity or undertaking.” Id. This
supports the Commission's argument that a well starts
when it is spudded.


¶ 13 But although Summit's reading is plausible, we
conclude that the Commission's reading is correct,
and that it was the Legislature's intent that a well
starts when it is spudded. First, the statute's phrasing
draws a distinction between starting a well and starting
production. Specifically, the phrase “development wells
started after January 1, 1990” seems to describe the
particular class of wells that are entitled to the exemption,
while the phrase “the first six months of production”
seems to describe the period to which the exemption
applies. This distinction suggests that the Legislature
viewed the start of a well and the start of a well's
commercial production as different events.


[8]  ¶ 14 Second, “[u]nder the rule of the last antecedent,
qualifying words and phrases are generally regarded as
applying to the immediately preceding words, rather than


to more remote ones.” 16  Applying this rule, we read
“started” to modify the immediately preceding term,
which is “development wells.” Thus, to be eligible for
the tax exemption, it is the well—not production—


which must have been started after January 1, 1990. 17


Accordingly, we conclude that the Legislature intended
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the exemption to apply only to wells that were spudded
after January 1, 1990.


16 LPI Servs. v. McGee, 2009 UT 41, ¶ 15, 215 P.3d
135 (alterations omitted) (internal quotation marks
omitted).


17 Further, we note that although we have never
considered when a well has “started” under the Tax
Exemption Statute, we have equated “started” with
“drilled” when referring to the statute. In Harken
Southwest Corp. v. Board of Oil, Gas & Mining, we
considered a prior version of a subsection of the Tax
Exemption Statute, which provided an exemption
for “wildcat wells” and was nearly identical to the
language at issue in this case. 920 P.2d 1176, 1178
(Utah 1996). The statute provided that “[n]o tax is
imposed upon ... the first 12 months of production for
wildcat wells started after January 1, 1990.” UTAH
CODE § 59–5–102(2)(d) (1996) (emphasis added). But
in Harken, we paraphrased that statute as follows:
“Wildcat wells drilled after January 1, 1990, are
exempt from severance taxes during the first twelve
months of production.” Harken, 920 P.2d at 1178
(emphasis added).


II. THE CONTEXT OF THE TAX EXEMPTION
STATUTE AND ITS PRIOR VERSIONS


CLARIFY ANY AMBIGUITY AND INDICATE
THAT THE LEGISLATURE INTENDED THE


EXEMPTION TO APPLY TO WELLS THAT
WERE SPUDDED AFTER JANUARY 1, 1990


¶ 15 As discussed above, although the language of the
statute suggests that a well must have been spudded after
January 1, 1990, to be entitled to the exemption, the
statute is arguably ambiguous when read in isolation.
Specifically, the alternative interpretation—that a well
must have begun production after January 1, 1990, to
be entitled to the exemption—is at least plausible. But
although the language of the statute arguably creates an
ambiguity when read in isolation, we conclude that the
context of the statute and its prior versions clarify this
ambiguity.


¶ 16 First, reading the statute in connection with the
other relevant sections of the Utah Code indicates that the
Legislature used the word “started” to mean “spudded.”
In the subsection immediately following the provision for
the six-month tax exemption, the statute explicitly allows


a tax credit to those who pay to restore a well. Specifically,
the Tax Exemption Statute provides that “a working
interest owner who pays for all or part of the expenses of
a recompletion or workover may claim a nonrefundable


tax credit equal to 20% of the amount paid.” 18  A
recompletion is defined as “any downhole operation
that is: (a) conducted to reestablish the producibility or
serviceability of a well in any geologic interval; and (b)


approved by the division as a recompletion.” 19  *374
And a workover is defined as “any downhole operation
that is: (i) conducted to sustain, restore, or increase the
producibility or serviceability of a well in the geologic
intervals in which the well is currently completed; and (ii)


approved by the division as a workover.” 20


18 UTAH CODE § 59–5–102(6)(a).


19 Id. § 59–5–101(19)(a)–(b).


20 Id. § 59–5–101(30)(a)(i)–(ii).


¶ 17 The fact that the Legislature provided an


exemption for wells “started after January 1, 1990,” 21


but separately provided a tax credit for those who
restore a well's commercial production, is evidence that
the Legislature viewed starting a well differently from
starting a well's production. Indeed, recompletions and
workovers reestablish or restore a well's commercial


production. 22  Thus, if commercial production were
the key to determining when a well started, then the
Legislature's differentiation between starting a well and
undertaking a recompletion or workover would be
meaningless. Accordingly, concluding that a well starts
only when commercial production begins would “render[ ]


portions of the statute superfluous,” 23  and we decline to
do so. Instead, reading the statute as a whole, we conclude
that the Legislature intended that a well starts when it is
spudded.


21 Id. § 59–5–102(5)(c).


22 Id. § 59–5–101(19), (30); id. § 59–5–102(6)(a).


23 See LKL Assocs., Inc. v. Farley, 2004 UT 51, ¶ 7, 94
P.3d 279 (“This court ... interprets statutes to give
meaning to all parts, and avoids rendering portions of
the statute superfluous.”).


¶ 18 Second, an analysis of the changes the Legislature
has made to the Tax Exemption Statute in the more
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than twenty years since its enaction suggests that the
Legislature intended “started” to mean spudded. Prior
to 1984, the Utah Code imposed a severance tax on oil
and gas produced from a well, but allowed an annual


tax exemption on $50,000 of oil or gas produced. 24  In
1985, the statute was amended to provide a six-month


tax exemption for new wells. 25  The statute made a clear
distinction between “the first day of production” and
the day “wells [are] started,” which indicates that the
Legislature considered those to be separate events. The
1985 statute provided as follows:


24 UTAH CODE § 59–5–67(1), (4) (Supp.1983).


25 UTAH CODE § 59–5–67(6) (Supp.1985).


An exemption from the payment of occupation tax
imposed by this article is allowed for a period of six
months following the first day of production. This
exemption applies only to wells started after January 1,


1984. 26


26 Id.


¶ 19 In 1988, the statute was renumbered and reworded.
Although the changes to the phrasing were minor, the
distinction between the “first day of production” and the
date “wells [are] started” was no longer so clear:


No tax is imposed upon ... the first
six months of production for wells


started after January 1, 1984. 27


27 UTAH CODE § 59–5–102(2)(c) (1988).


¶ 20 Then, in 1990, further amendments to the statute for
the first time defined and differentiated “wildcat wells”
and “development wells,” and extended the tax exemption


for new wildcat wells to one year. 28  The 1990 version of
the statute read as follows:


28 UTAH CODE § 59–5–101(1), (18) (Supp.1990);
id. § 59–5–102(d). The 1990 version also included
definitions for “workover” and “recompletion” for
the first time. Id. § 59–5–101(5), (20).


No tax is imposed upon: ...


(c) the first six months of production for wells started
after January 1, 1984 but before January 1, 1990;


(d) the first 12 months of production for wildcat wells
started after January 1, 1990; or


(e) the first six months of production for development


wells started after January 1, 1990. 29


29 Id. § 59–5–102(2)(c)–(e).


¶ 21 Thus, although the 1990 version increased the
duration of the exemption period to one year for some
wells—“wildcat wells”—it did so only for wildcat wells
“started after January 1, 1990.” For wells started before
that date, regardless of type, the statute *375  included
a grandfather clause—subsection (c)—which maintained
the prior six-month tax exemption for all wells started


between January 1, 1984, and January 1, 1990. 30


30 By 2008, the grandfather clause was no longer
necessary, and it was omitted from the Tax
Exemption Statute. See UTAH CODE § 59–5–102(5)
(2008).


¶ 22 Although the well at issue in this case is not a wildcat
well, the inclusion of the grandfather clause informs our
analysis of the Legislature's intent with respect to the
statute as a whole. Indeed, the inclusion of the grandfather
clause undermines Summit's argument that a well starts
when production begins. The grandfather clause is only
necessary if a well could have “started” between 1984 and
1990 but, as of January 1, 1990, had been productive for
less than six months and thus had not yet received the tax
exemption. But if “started” means “started production,”
then nearly all the wells that started production sometime
between 1984 and 1990 would have already received the
benefit of the tax exemptions. Specifically, under that
reading, as of January 1, 1990, the only wells that could
have “started” but not yet received an exemption are those
that began production sometime after June 1, 1989. Thus,
reading “started” in the 1990 version to mean “started
production” renders superfluous the majority of the time
period included in the grandfather clause.


¶ 23 Instead, the Legislature's inclusion of the grandfather
clause is consistent with an understanding that a well
starts when it is spudded. For example, preparatory
work for a particular well, including spudding, could
have begun sometime between 1984 and 1990, even
though production did not begin until after 1990. In this
situation, the grandfather clause would have permitted
a tax exemption when the well eventually did begin
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production, but it would have limited that exemption to
six months, regardless of the well type. Thus, the inclusion
of the grandfather clause suggests that the Legislature
understood a well to have “started” when it was spudded.
Accordingly, we conclude that the context and prior
versions of the Tax Exemption Statute indicate that the
Legislature intended that a well starts when it is spudded,
and thus resolve any ambiguity in the statute's language.


CONCLUSION


¶ 24 For the foregoing reasons, we conclude that a
well “started” under the Tax Exemption Statute when
the well was spudded, regardless of when commercial


production began. Thus, the Tax Exemption Statute
applies only to wells that were spudded after January
1, 1990. Accordingly, we affirm the Commission's order
granting the Division's motion for summary judgment and
denying Summit's cross-motion for summary judgment.


Chief Justice DURRANT authored the opinion of the
Court, in which Associate Chief Justice NEHRING,
Justice DURHAM, Justice PARRISH, and Justice LEE
joined.


All Citations


293 P.3d 369, 177 Oil & Gas Rep. 582, 724 Utah Adv. Rep.
75, 2012 UT 91


End of Document © 2017 Thomson Reuters. No claim to original U.S. Government Works.
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357 P.3d 992
Supreme Court of Utah.


Kendall UTLEY, an individual, Appellee,
v.


MILL MAN STEEL, INC., a
Colorado corporation, Appellant.


No. 20130162.
|


Aug. 20, 2015.


Synopsis
Background: Former employee filed action against
employer, alleging improper withholding of commissions
in violation of Utah Payment of Wages Act (UPWA). The
Third District Court, Salt Lake Department, John Paul
Kennedy, J., granted summary judgment for employee.
Employer appealed.


Holdings: The Supreme Court, Lee, Associate C.J., held
that:


[1] an employer need not obtain the opinion of a hearing
officer prior to withholding a separated employee's wages
based on evidence that would warrant an offset, and


[2] in an opinion concurring in part for a majority of
the court, Durrant, C.J., further held that a district
court judge may approve the withholding of a separated
employee's wages based on evidence that would warrant
an offset.


Reversed and remanded.


Durrant, C.J., filed opinion concurring in part and
dissenting in part in which Durham, J., joined in full and
in which Parrish, J., joined in part.


Attorneys and Law Firms


*993  Andrew Stavros, Austin B. Egan, Salt Lake, for
appellee.


Bryce D. Panzer, Michael S. Wilde, Salt Lake, for
appellant.


Associate Chief Justice LEE authored the opinion of the
court with respect to Part I and Part II. A, in which
Justice PARRISH and Justice HIMONAS joined, and the
judgment of the court with respect to Part II.B, in which
Justice HIMONAS joined. Chief Justice DURRANT
authored an opinion concurring in part and dissenting in
part in which Justice DURHAM joined in full and Justice
PARRISH joined as to Part I.


Opinion


Associate Chief Justice LEE, opinion of the court as to
Part I and Part II.A and concurring in the judgment of the
court as to Part II.B.:


¶ 1 Mill Man Steel fired Kendall Utley on suspicion that
he had misappropriated steel from the company. In so
doing, Mill Man refused to pay Utley the commissions he
claimed to have earned, asserting a right to withhold the
commissions as an offset against the value of the allegedly
misappropriated steel. Utley filed this suit, claiming that
Mill Man had violated the Utah Payment of Wages Act
(UPWA). The district court granted summary judgment
for Utley. It held that Mill Man was required to pay
Utley his commissions and that Mill Man could not
qualify under a UPWA provision allowing an employer to
withhold earned wages upon “present[ing] evidence that
in the opinion of a hearing officer ... would warrant an


offset.” UTAH CODE § 34–28–3(5)(c) (2013). 1


1 The UPWA was amended in May 2014. We refer
throughout our opinion to the version of the statute
in effect at the time of Mill Man's withholding.


¶ 2 We reverse. We interpret this provision to allow
Mill Man to present evidence to the district court in an
attempt to establish that Utley's misappropriation “would
warrant an offset” justifying Mill Man's failure to pay
Utley's commissions. A contrary ruling would render the
subsection (5)(c) exception a practical nullity. We avoid
that result by interpreting the statute to allow an employer
in a case like this one to seek a post-withholding opinion
of a court or administrative law judge that an offset was
warranted. Such employer does so at its peril, however. If
the offset is not found to be warranted, the employer will
be subject to liability and penalties under the UPWA.
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I


¶ 3 In July 2009, appellant Mill Man hired Kendall Utley
as a sales and purchasing agent to sell its steel plate and
coil. A short time later, Utley opened a Mill Man office
in Pleasant Grove, at the site of one of Utley's existing
customers, Rocky Mountain Welding (RMW). Under
the employment arrangement with Utley, Mill Man sent
inventory to the RMW location and Utley was paid on a
commission basis. About a year later, however, Mill Man
went to the RMW site for an inspection and discovered
that some 700 tons of steel—roughly 40 percent of the
logged inventory—was missing. The value of the missing
steel allegedly was about $370,000. Mill Man promptly
fired Utley.


¶ 4 Prior to his termination, Utley sold amounts of steel
that purportedly entitled him to commissions totaling
$100,479.99. Shortly after Mill Man fired Utley, however,
it informed him that it would not pay any of his
outstanding commissions but was retaining them to offset
its losses. Utley then filed suit claiming breach of contract
and a violation of the Utah Payment of Wages Act.
Mill Man raised affirmative defenses and counterclaims,
including recoupment and offset, breach of fiduciary duty,
conversion, fraud, and imposition of a constructive trust.


¶ 5 Utley moved for summary judgment. Mill Man
opposed the motion, arguing that it did not owe Utley
his commissions due to his breach of fiduciary duty and,
alternatively, that Mill Man was due an offset under
the *994  UPWA in the amount of $370,000 because of
Utley's negligence.


¶ 6 The district court granted summary judgment in
favor of Utley. It was undisputed that Utley was owed
$100,479.99 in commissions. And in the district court's
view, the UPWA did not permit a preemptive withholding
of these commissions. Thus, the district court concluded
that Mill Man was required to pay Utley his commission
under the terms of the UPWA. It also imposed a penalty
on Mill Man to the tune of some $50,000. In all, the district
court awarded Utley $205,262.37.


¶ 7 Mill Man appealed. We review the summary judgment
decision below de novo, yielding no deference to the
district court. See, e.g., Bahr v. Imus, 2011 UT 19, ¶¶ 12–
18, 250 P.3d 56.


II


¶ 8 The UPWA provides that [w]henever an employer
separates an employee from the employer's payroll the
unpaid wages of the employee become due immediately,
and the employer shall pay the wages to the employee
within 24 hours of the time of separation at the
specified place of payment. UTAH CODE § 34–28–
5(1)(a). An employer who fails to make this payment
in this timeframe, moreover, is guilty of unlawfully
withholding wages under the UPWA. Id. § 34–28–
12(1). And the sanctions for unlawful withholding are


significant, including not only a statutory fine, 2  but even


criminal liability. 3


2 UTAH CODE § 34–28–5(1)(b) (providing for a
penalty of up to sixty days' wages at the employee's
then-current rate).


3 Id. § 34–28–12(1) (providing that employer who
“violate[s], or fail [s] to comply with” the UPWA
“shall be guilty of a misdemeanor”); id. § 34–28–
12(2) (employer who “refuse[s] to pay the wages due
and payable when demanded” or “falsely den[ies] the
amount thereof, or that the same is due” with the
intent to secure a discount or the intent to “annoy,
harass, oppress, hinder, delay or defraud,” is “guilty
of a misdemeanor”).


¶ 9 This case implicates an exception to the general rule.
Under the exception, withholding of wages is permitted
where “the employer presents evidence that in the opinion
of a hearing officer or an administrative law judge would
warrant an offset.” Id. § 34–28–3(5)(c). This exception is
one in a series. The others listed in the statute allow an
employer to withhold earned wages where “the employer
is required to withhold or divert the wages” because
of a court order or state or federal law; “the employee
expressly authorizes the deduction in writing”; or “the
employer withholds or diverts the wages” in accordance
with certain authorized retirement plans. Id. § 34–28–3(5)
(a), (b), and (d).


¶ 10 Mill Man claims a right to invoke the subsection
5(c) exception in this case. It asserts that Utley's
misappropriation of its steel is a matter that “would
warrant an offset” against his commissions, and finds
error in the district court's refusal to allow it to present
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evidence in support of that claim. Utley defends the
district court's decision on two grounds: (a) that the statute
requires an employer to secure an “opinion” as to the
viability of an offset before withholding any wages; and (b)
that a district court judge is not a “hearing officer” under
the terms of the UPWA. We disagree on both counts, and
reverse and remand for further proceedings.


A


[1]  ¶ 11 Utley first defends the district court's decision
on timing grounds. He claims that subsection 5(c) is
unavailable because this provision makes the opinion
of the hearing officer a precondition to the right of the
employer to withhold. Utley bases this position on two
grounds: (1) the terms of the exception—specifically the
proviso that the exception allowing withholding is not
available “unless” the employer presents evidence that
is deemed by the hearing officer to “warrant an offset,”
UTAH CODE § 34–28–3(5)(c), and (2) the structure of the
statute—the fact that the other, parallel exceptions in the
UPWA appear to be preconditions. We find neither point
persuasive, and accordingly reject this basis for foreclosing
Mill Man's reliance on subsection 5(c).


1


¶ 12 The term “unless” is one of condition.
WEBSTER'S THIRD NEW INTERNATIONAL DIC
*995  TIONARY 2503 (2002) (defining “unless”


as “except on the condition that”); AMERICAN
HERITAGE DICTIONARY 1402 (2d ed.1981) (same).
But without more, the conditional construct of this term
does not impose a temporal limitation. We can easily speak
of unless conditionality without reference to timing, as in
a parent's condition to a child that “you may not take the
car unless you fill it with gas.”


¶ 13 Granted, unless conditionality is sometimes temporal.
Depending on context, the child subject to the
above requirement might properly understand it as a
precondition. That might hold, for example, if everyone
knows that the car's gas gauge is currently on empty.
But context could also eliminate the timing element—and
leave only the condition. That, in fact, might be the better
interpretation of the parent's directive to fill the car with
gas in certain circumstances. If the car has plenty of gas


in it for the child's errand, presumably the parent would
prefer that the tank be filled after the child uses it. And in
that circumstance “unless” would properly be understood
as a condition, but not a precondition.


¶ 14 In our view, the same holds for the “unless”
condition in subsection 5(c) of the UPWA. We interpret
the term “unless” in subsection 5 as merely expressing a


condition (without any suggestion as to timing ). 4  That
conclusion follows, as explained below, from the relevant
surrounding circumstances—specifically, from the legal
and practical context of the statute's operation, which
render the operation of the 5(c) exception a practical
nullity under Utley's approach.


4 The dissent challenges our approach as somehow
attributing two different meanings to “unless,”
depending on its application to the statute's listed
exceptions. Infra ¶ 31. This misunderstands our
position. We do not conclude that “unless” has “a
different meaning as applied to subsection (c) than it
has as applied to subsections (a), (b), and (d).” Infra ¶
31. Instead, we hold that “unless” is used consistently
in the sense of a mere condition (without a timing
element). That sense applies across the board to all
of the listed objects of “unless” conditionality. The
fact that some of the listed objects will usually be
satisfied before the withholding changes nothing. The
term “unless” still conveys the simple—and consistent
—notion of mere conditionality.


¶ 15 Under Utley's interpretation of the statute, an
employer wishing to withhold wages on the basis of
a claim of an offset must first file a pre-withholding
legal proceeding and convince a hearing officer to render
an “opinion” that the employer's “evidence ... would
warrant an offset.” UTAH CODE § 34–28–3(5)(c). As
we understand the statutory scheme, however, these
preconditions are a barrier that few if any litigants could
overcome—at least within the 24–hour period in which
an employer is required to pay wages after termination.
We know of no mechanism in the statutory or regulatory
scheme under the UPWA that would allow an employer
to withhold under subsection 5(c) while still protecting
itself from liability for unlawful withholding. And the
absence of such a mechanism would render the 5(c)
exception a nullity under Utley's interpretation. We reject
that interpretation on that basis. See VCS, Inc. v. Utah
Community Bank, 2012 UT 89, ¶ 18, 293 P.3d 290
(rejecting an interpretation of a statute because it ran
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“afoul of the settled canon of preserving independent
meaning for all statutory provisions”).


¶ 16 The wheels of justice can occasionally be put in
motion in a hurry, as by entry of a stay or a temporary
restraining order. But an employer with an obligation
to pay a terminated employee within 24 hours (without
withholding any “offset” amount) would be hard-pressed
to secure a judge's “opinion” on evidence of an offset
within that narrow timeframe.


¶ 17 None of the options presented by the dissent, infra
¶¶ 8–80, is viable. The notion of a “preliminary finding,”
infra ¶ 80, based on a “threshold showing” or a “proffer
of evidence,” infra ¶ 79, would require the development
of a new procedural mechanism unknown by our current
rules of civil procedure. We see no basis for inferring a
“legislative intent” to require our courts to establish such
a sui generis proceeding. Infra ¶ 79. To alter our civil
rules in this way, the legislature would have to do more
than vaguely intend to do so. It would have to follow
the *996  constitutional prerequisites for amending the
rules of this court. See UTAH CONST. ART. VIII, §
4 (requiring a two-third majority vote of both houses in
order for the legislature to amend rules of procedure that
have been adopted by the Utah Supreme Court). In the
absence of such a move by the legislature, we cannot
lightly presume that it intended to embrace the novel
procedural mechanism imagined by the dissent.


¶ 18 Our rules do encompass means for preliminary, non-
final decisions—in the limited circumstance of entry of a
stay, UTAH R. CIV. P. 62, or of entry of a temporary
restraining order or preliminary injunction, id. at 65A. But
none of these mechanisms is viable here.


¶ 19 A “stay” is a misfit. An employer seeking to invoke
the subsection 5(c) exception would not be seeking to halt
a judgment or the implementation of a law. See id. at
62. (providing for stays of execution of judgments, stays
pending appeal, and injunctions pending appeal). It would
be seeking an “opinion” on the merits of a pending case;
and that is not the function of a stay.


¶ 20 A “preliminary injunction,” see infra ¶ 81, is
both ill-suited and practically unavailable in the 24–hour
timeframe established by statute. An employer would
be hard-pressed, in a case where mere money is at
stake, to make the showing of irreparable harm that is


necessary to sustain entry of a preliminary injunction.
See UTAH R. CIV. P. 65A(e)(1) (requiring applicant
to show that “irreparable harm” will occur absent an
injunction); Hunsaker v. Kersh, 1999 UT 106, ¶ 9, 991
P.2d 67 (“Irreparable injury justifying an injunction
is that which cannot be adequately compensated in
damages or for which damages cannot be compensable in
money.” (internal quotation marks omitted)). And even
if such a showing could be made, it would be difficult, at
best, to do so within the 24–hour time period mandated
by the UPWA.


¶ 21 Granted, an “[e]x parte motion[ ] for emergency relief”
could conceivably be resolved within a 24–hour period.
Infra ¶ 81. But a merits-based “opinion” on the legal
viability of an offset could hardly be entered on an ex
parte basis. Surely, an adversary preliminary injunction
hearing would be required. And the odds of such a hearing
being noticed, held, and resolved within 24 hours are
long (if not impossible). The “stay” imagined by the
dissent is no legitimate answer. Infra ¶ 81. It would be
highly anomalous for the usual operation of a statutory
exception to require the entry of a preliminary injunction
and stay blocking enforcement of the core requirement of
the statute—all within 24 hours.


¶ 22 The practical difficulty associated with the heroic
procedural measures proffered by the dissent persuades
us to reject Utley's construction of the “unless” condition
in section 5. If an employer cannot reasonably withhold
wages under subsection 5(c) before a court renders an
opinion through the ordinary course of litigation, the
better view is that “unless” is not a precondition. We adopt
that construction on the ground that it avoids the effective
nullification of the employer's right to withhold based
on a judge's determination that the employer's evidence
“warrant[s] an offset.” UTAH CODE § 34–28–3(5)(c).


¶ 23 As Mill Man has suggested, the UPWA can easily be
interpreted to subject employers to penalties and sanctions
for unlawful withholding if they are later deemed to have
withheld amounts that do not “warrant an offset” in the
judge's “opinion.” That is a better interpretation of the
statute than one that renders one of its provisions a nullity.


¶ 24 The potential for criminal liability is no barrier
to our view of the statute, or for overriding its terms
on the basis of a supposed absurdity. See infra ¶ 76.
Granted, the statute “makes no exception for good-faith
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counterclaims that the employer is later unable to prove
in court.” Infra ¶ 76. And the risk of criminal liability
attaches “the moment a court rules in the employee's
favor” under the UPWA, “even in a close case where
the employee satisfies the preponderance of the evidence
standard only by the narrowest of margins.” Infra ¶ 76.
But the legislature apparently decided that the threat of
criminal liability was important—as a deterrent to an
employer's violation of the statute. *997  Without an
element of bad faith, moreover, the dissent is right that
the potential for criminal liability arises whenever an
employer is found to have violated the statute.


¶ 25 That does not mean that criminal charges would
be brought in every case, however. One response to the
dissent's concern is to recall the buffer that is provided by
the mechanism of prosecutorial discretion. A prosecutor
would presumably be inclined to withhold criminal
charges in a case in which the employer's withholding
is made in good faith but rejected on the “narrowest of
margins.”


¶ 26 In any event, the dissent's proffered solution does
nothing to solve its concern regarding criminal liability.
An employer that is preliminarily deemed entitled to
withhold wages but ultimately found in violation of the
statute has a strong basis for asserting that it acted in
good faith. But such an employer would still be subject
to criminal liability for “fail[ing] to comply with” a
provision of the UPWA. UTAH CODE § 34–28–12(1). So
under either interpretation of the subsection 5(c) “unless”
proviso, an employer must “risk criminal liability in order
to pursue a good-faith counterclaim.” Infra ¶ 76. Thus, the
potential for such liability is no basis for favoring Utley's
view; it is simply a strong disincentive for an employer to
advance a meritless claim of a right to withhold wages.


2


¶ 27 The structure of the UPWA does not support
Utley's approach. As Utley indicates, other exceptions in
subsection 5 may be considered in resolving ambiguities in
subsection 5(c). But the terms of those exceptions cannot
properly be read to impose a temporal condition on the
5(c) exception.


¶ 28 Granted, the other subsection 5 exceptions appear
to be formulated in terms that may be satisfied before an


employer's withholding. UTAH CODE § 34–28–3(5)(a),
(b), and (d) (providing exceptions for withholding under
a court order or statute, an authorization signed by an
employee, and in accordance with an approved retirement
plan). But we cannot agree that these provisions impose a
similar restriction on subsection 5(c) under the noscitur a
sociis canon of construction. See infra ¶¶ 17–18.


[2]  ¶ 29 First, semantic canons are not rigid rules of
construction; they are only presumptive principles of


ordinary usage. 6  Such principles may easily be rebutted
by contrary indications of statutory meaning in context.
And here we have a strong contrary indication—in the
indisputable fact that the proposed use of the noscitur
canon effectively eviscerates an entire provision of the


statute. 7


6 See Thayer v. Washington Cnty. Sch. Dist., 2012 UT
31, ¶ 37, 285 P.3d 1142 (Lee, J., dissenting) (noting
that “[c]anons of construction are not universal
rules of grammar or syntax,” but “rules of thumb
that provide potentially useful cues for resolving
ambiguity in written text”).


7 See id. (“[A] recognized exception to the noscitur
principle acknowledges that a term of broad
application should not be narrowed by its neighboring
text when its broad meaning is clear.”) (emphasis in
original); Russell Motor Car Co. v. United States,
261 U.S. 514, 519, 43 S.Ct. 428, 67 L.Ed. 778 (1923)
(holding that noscitur a sociis is “not an invariable
rule, for [a] word may have a character of its own not
to be submerged by its association”).


¶ 30 Second, the noscitur canon is inherently dependent on
a threshold—and often subjective—judicial assessment of
the “ ‘common feature’ ” of the terms from which the court
attempts to “ ‘extrapolate meaning.’ ” Infra ¶ 68 (quoting
Thayer v. Washington Cnty. Sch. Dist., 2012 UT 31, ¶
15, 285 P.3d 1142). And that element sometimes renders
this canon indeterminate, as where the relevant “common
attribute” in question is open to debate. See Ali v. Fed.
Bureau of Prisons, 552 U.S. 214, 225–26, 128 S.Ct. 831,
169 L.Ed.2d 680 (2008) (rejecting the utility of the noscitur


canon on this basis). 8  That is the case here.


8 See also Yates v. United States, ––– U.S. ––––, 135
S.Ct. 1074, 1098, 191 L.Ed.2d 64 (2015) (Kagan,
J., dissenting) (noting that the noscitur canon can
be manipulated to “switch on and off whenever
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convenient” in selecting a common feature that ties a
group of words together).


¶ 31 On one hand, the common feature of the subsection
5 exceptions could be (as the dissent says) a matter of
timing. Infra ¶ 70 (asserting that the other exceptions
in section *998  5 “permit a withholding only if the
employer receives some form of authorization before the
withholding takes place”). But that is not the only way
to think of the items in the list. Another is to note that
each of the exceptions is framed in a manner facilitating
the employer's decision to withhold in the limited time
available prior to termination. Thus, to withhold amounts
dictated by state or federal law, by court order, or as
agreed to by the employee, the employer has all the
information it needs at the time of termination. But that
does not hold for a withholding based on “evidence that
in the opinion of a hearing officer or an administrative law
judge would warrant an offset.” UTAH CODE § 34–28–
3(5)(c). The authority to withhold on that basis necessarily
requires subsequent developments—the filing of a legal
claim, and the acquisition of the “opinion” of a judge that
the evidence “warrant[s] an offset.” Id.


¶ 32 The noscitur canon cannot tell us which of these
common features is more significant. Yet the statute
itself does. It does so by including subsection 5(c) as a
separate, viable withholding exception. We credit that
clear indication of statutory meaning over the vague
assertion that the noscitur canon requires us to override it.


¶ 33 In so doing, we reject Utley's insistence (echoed
repeatedly by the dissent) that our conclusion flies in the
face of the “central purpose of the UPWA—to ensure the


prompt payment of earned wages.” Infra ¶ 45. 9  That is
certainly a purpose of the statute. But we find no basis for
concluding that this was the legislature's only purpose, or
that it sought to vindicate this “central purpose” at the
expense of all other concerns.


9 See also infra ¶ 45 (asserting that our conclusion
“frustrates the central purpose of the UPWA”); ¶
65 (“the majority turns the essential purpose of the
statute on its head”); ¶ 66 (referring to the “central
concern animating the UPWA”); ¶ 69 (“The statute's
central purpose is to require employers to promptly
pay wages unless they can justify nonpayment.”);
¶ 74 (“[T]he Act's central purpose is to assure
that employees receive prompt payment of earned
wages.”).


¶ 34 As we have emphasized frequently, “[l]egislation is
rarely aimed at advancing a single objective at the expense
of all others.” Myers v. Myers, 2011 UT 65, ¶ 27, 266 P.3d
806. “More often, statutes are a result of a legislative give-


and-take that balances multiple concerns.” Id. 10  Here
the relevant concerns encompass the employer's interest
in withholding wages under the exceptions set forth in
section 5. We must account for that purpose as well,
for it is as much expressed in the statute's text as is
the purpose of ensuring timely payment of wages to
employees See Graves v. Ne. Servs., Inc., 2015 UT 28,
¶ 67, 345 P.3d 619 (“[T]he governing law is defined not
by our abstract sense of legislative purpose, but by the
statutory text that survived the constitutional process
of bicameralism and presentment.”). We reject Utley's
view of the subsection 5(c) exception because it elevates
the purpose of protecting employees in a manner that
effectively nullifies the employer's right to withhold in
circumstances warranting an offset.


10 See also McArthur v. State Farm Mut. Auto. Ins.
Co., 2012 UT 22, ¶ 14, 274 P.3d 981 (recognizing
that “most all” statutory provisions “represent an
attempt by the legislature to balance competing policy
considerations, not to advanc[e] a single objective
at the expense of all others” (alteration in original)
(internal quotation marks omitted)); Olsen v. Eagle
Mountain City, 2011 UT 10, ¶ 23 & n. 6, 248
P.3d 465 (noting “the peril of interpreting statutes
in accordance with presumed legislative purpose,”
while emphasizing that “most statutes represent a
compromise of purposes advanced by competing
interest groups, not an unmitigated attempt to stamp
out a particular evil”).


B


¶ 35 Utley also contends that the subsection 5(c) exception
was not available in this proceeding because the district
court judge lacked the statutory authority to implement
it. The exception requires an “opinion of a hearing officer
or an administrative law judge” regarding the viability of
an offset. UTAH CODE § 34–28–3(5)(c). And because in
Utley's view a district court judge is neither a “hearing
officer” nor an “administrative law judge,” the exception
could not be invoked in a case like this one.


¶ 36 Utley's argument has some facial plausibility
in the text of the statute. Certainly *999  a district
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court judge is not an “administrative law judge.”
And “hearing officer,” if read in isolation, might
more naturally be understood to have reference to
an officer presiding over an administrative proceeding.
See BLACK'S LAW DICTIONARY 790 (9th ed.2009)
(providing “administrative-law judge” as one definition of
“hearing officer”).


¶ 37 That said, we do not interpret the terms of statutory
provisions in isolation. We read them in context. Olsen
v. Eagle Mountain City, 2011 UT 10, ¶ 9, 248 P.3d
465. The relevant context, moreover, must include an
understanding of the structure and purpose of the statute.
Id. And here that context persuades us to construe the
statutory reference to “hearing officer” to encompass
district court judges. We reach that conclusion (a) because
it is a linguistically plausible reading of the text of the
statute and (b) because a contrary reading would lead
to absurd results that cannot have been intended by the
legislature.


¶ 38 There is a sense in which a district court judge
can be thought of as a “hearing officer.” We regularly


refer to judges as “judicial officers.” 11  And of course
a typical responsibility of such an officer is to preside
over hearings. It is not unheard of, moreover, for the law
to use the terminology of “hearing officer” in a manner


encompassing district judges. 12


11 See, e.g., UTAH CONST. ART. VI, § 19 (“Judicial
officers shall be liable to impeachment for high
crimes, misdemeanors, or malfeasance in office....”);
UTAH CODE § 20A–1–102(38) (defining “judicial
officer” for purposes of the election code as “any
justice or judge of a court of record or any county
court judge”); id. § 78A–2–218 (listing powers of
“[e]very judicial officer”); State v. Deherrera, 965 P.2d
501, 505 (Utah Ct.App.1998) (“[T]he judge approving
the plan, as a judicial officer, had an obligation to
examine the entire plan in terms of the statutory
requirements.”).


12 See State v. Orr, 2005 UT 92, ¶ 20, 127
P.3d 1213 (implicitly characterizing district court
judges as “hearing officers,” in the context of a
determination that a district judge satisfies the due
process requirements for a probation modification
proceeding under Gagnon v. Scarpelli, 411 U.S.
778, 93 S.Ct. 1756, 36 L.Ed.2d 656 (1973)—
requirements including the “right to confront and


cross-examine adverse witnesses [,] unless the hearing
officer specifically finds good cause for not allowing
confrontation” (emphasis added) (internal quotation
marks omitted). While the “hearing officer” in a
parole revocation proceeding may be an appointee
of an administrative agency, probation modification
or revocation proceedings take place in Utah only
in district court. UTAH CODE § 77–27–5(1)(a)
(granting Board of Pardons and Parole authority to
handle parole matters, but not probation matters).
In this context our Utah cases have used the
terminology of “hearing officer” in a manner
implicitly encompassing district judges. See Morishita
v. Morris, 621 P.2d 691, 694 (Utah 1980) (Wilkins, J.,
dissenting); State v. Tate, 1999 UT App 302, ¶¶ 10–12,
989 P.2d 73; Layton City v. Peronek, 803 P.2d 1294,
1299 (Utah Ct.App.1990); State v. Hodges, 798 P.2d
270, 273 (Utah Ct.App.1990). And that is a perfectly
acceptable, though not the most common, way of
using that phrase.


¶ 39 We concede that this is not the most common use
of the term “hearing officer.” That phrase is used as
a term of art in administrative law. And in that field,
“hearing officer” is often understood to refer to an agency-
appointed official who presides over an administrative


hearing. 13  We reject that interpretation here, however,
because it would nullify the subsection 5(c) exception—by
producing absurdities that could not have been intended


by the legislature. 14


13 See UTAH ADMIN. CODE R610–3–2(G). But
see Hughes Gen. Contractors, Inc. v. Utah Labor
Comm'n, 2014 UT 3, ¶ 25, 322 P.3d 712 (holding that
Utah courts do not defer to administrative agency
interpretations of statutes).


14 The dissent rightly distinguishes the “absurd
consequences canon” from the “absurdity doctrine.”
Infra ¶ 47. As the dissent notes, the latter—involving
judicial construction of a statute that overrides the
“plain meaning” of its text—is “ ‘strong medicine,
not to be administered lightly.’ ” Infra ¶ 48 (quoting
Cox v. Laycock, 2015 UT 20, ¶ 71, 345 P.3d 689 (Lee,
J., concurring)). But this doctrine is limited to cases
where the legislative text is unmistakably clear, or in
other words where “there is no sense of a provision
—no permissible meaning—that can eliminate an
absurdity unless the court fixes a textual error.”
ANTONIN SCALIA & BRYAN A. GARNER,
READING LAW: THE INTERPRETATION OF
LEGAL TEXTS 234 (2012) (citing the example of
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a “provision in a statute creating a new claim by
saying that ‘the winning party must pay the other
side's reasonable attorney's fees”), id. at 235; see
also, e.g., Cernauskas v. Fletcher, 211 Ark. 678, 201
S.W.2d 999, 1000 (1947) (refusing to read literally a
provision which read “[a]ll laws and parts of laws,
and particularly Act 311 of the Acts of 1941, are
hereby repealed” because “[n]o doubt the legislature
meant to repeal all laws in conflict with that act,
and, by error of the author or the typist, left out
the usual words ‘in conflict herewith,’ which we will
imply by necessary construction”). And we do not
view this case as falling into this category. The better
reading of the literal text, read in isolation, would be
to exclude judicial proceedings before a district court
judge. But this is not a case where “there is no sense”
of subsection 5(c)—“no permissible meaning”—that
can encompass a district judge. Here there is at least
a degree of ambiguity, so the question is not one of
overriding text that is unmistakably clear. See infra
¶ 57 (implicitly acknowledging at least an “obscure
understanding of ‘hearing officer’ ” encompassing
district judges). For that reason we view this as a case
for the absurd consequences canon, not the absurdity
doctrine.


This is not a case, in other words, where the
absurdity is so strong that we would override
unmistakably clear language contradicting it. If
the legislature had expressly limited the subsection
5(c) exception to “cases filed in an administrative
proceeding only, and not those filed in the district
court,” we would follow the statutory text. Such
a statute would be strange, for all of the reasons
noted above, but not so absurd that we could
override the clear terms the legislature enacted into
law.
That said, our position is not far from that of
the dissent. We recognize that our construction of
“hearing officer” is not the ordinary or term-of-art
sense of the term. See infra ¶ 60. We emphasize,
moreover, that we do not depart from the more
natural sense of the statutory text lightly; we do so
only in light of a strong conviction that that sense
of the statute would yield consequences that are so
troubling that we cannot reasonably attribute them
to the legislature.


*1000  ¶ 40 Utley's reading would render subsection 5(c)
void for claims of $10,000 or more. Such high value claims
must be brought in district court. See UTAH CODE § 34–
28–9(1)(d). Thus, under the administrative law notion of
“hearing officer,” an employer facing claims for unpaid
wages of $10,000 or more would be legally prohibited


from withholding wages on the basis of an offset. We
can think of no rational basis for the legislature to adopt
such a restriction on an employer's right to an offset. If
anything, an offset would seem to be more important—
and more likely—in a case of a high value wage claim. It
would be oddly perverse for the legislature to foreclose the
employer's right to withhold under 5(c) in the cases where
that right would be most important.


¶ 41 The administrative law notion of “hearing officer”
would leave open the possibility of an offset in a UPWA
case for wages under $10,000. But a strategic employee
facing a threat of an offset could block the offset by
filing in district court—an option available by statute. Id.
§ 34–28–9–(1)(a)(iii). So even for lower value claims the
subsection 5(c) exception would be a practical dead letter.


¶ 42 These problems persuade us that the legislature could
not have intended to limit “hearing officer” to its narrow
meaning in administrative law. In the absence of some
rational basis for the legislature to limit an employer's
right of offset to lower value claims where the employee
fails to file in district court, we conclude that the legislature
must have employed “hearing officer” in its broader sense
encompassing district judges.


III


For the above reasons we reverse the entry of summary
judgment in Utley's favor and remand for further
proceedings in the district court. Such proceedings, among
other things, may be addressed to the determination
whether Mill Man has presented evidence that in the
opinion of the district court “would warrant an offset”
sufficient to justify Mill Man's withholding of Utley's
unpaid commission.


Chief Justice DURRANT, concurring in part as to Part
II.B of Associate Justice LEE's opinion and dissenting as
to Part II.A:
¶ 43 This case presents us with two questions: (1) whether
the legislature intended to mean “district court judge”
when it used the term “hearing officer” in the UPWA, and
(2) whether an employer may unilaterally withhold wages
without first seeking authorization from an administrative
law judge or a hearing officer.
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¶ 44 As to the first question, we conclude that the term
“hearing officer” is unambiguous and does not encompass
“district court judge.” But because interpreting the statute
in that manner leads to results so patently absurd no
reasonable legislator could have *1001  intended them,
we reform the statute under the absurdity doctrine to
read hearing officer, administrative law judge, or “district
court judge.” The lead opinion reaches the same result
on this issue, but does so by concluding that the term
“hearing officer” is ambiguous and applying the absurd
consequences canon to read “hearing officer” as including
district court judges. We reject this interpretive approach,
however, because it risks allowing future courts to inject
policy concerns into an analysis that should and has
traditionally focused on the terms of the statute.


¶ 45 As to the second point, however, I dissent from the
majority's conclusion that the UPWA allows an employer
to unilaterally withhold wages without first obtaining
authorization to do so from an administrative law judge,
a hearing officer, or a district court judge. The majority's
reading is inconsistent with the text and structure of
the statute and frustrates the central purpose of the
UPWA, which is to ensure that employees receive prompt
payment of earned wages. The majority effectively gives
an employer a lien in the form of withheld earned wages
to secure any counterclaims it has against the employee.
In my view, this is not what the legislature intended.
Accordingly, I respectfully dissent. I would affirm the
district court's decision and hold that the plain meaning
and structure of the statute require a preliminary proffer
of evidence warranting an offset before an employer
withholds earned wages, not after.


I. Applying the Plain and Technical Meaning
of “Hearing Officer” Leads to Absurd Results


[3]  ¶ 46 Our caselaw recognizes two different interpretive
tools concerning absurdity. We have referred to the first as


the absurd consequences canon 15  and to the second as the


absurdity doctrine. 16  We apply the absurd consequences


canon to resolve ambiguities in a statute. 17  If statutory
language lends itself to two alternative readings, we


choose the reading that avoids absurd consequences. 18


The absurdity doctrine, by contrast, has nothing to do
with resolving ambiguities. Rather, we apply this canon to
reform unambiguous statutory language where applying


the plain language leads to results so overwhelmingly


absurd no rational legislator could have intended them. 19


15 See State v. Redd, 1999 UT 108, ¶ 12, 992 P.2d 986
(“Where we are faced with two alternative readings,
and we have no reliable sources that clearly fix the
legislative purpose,.... we interpret [the] statute to
avoid absurd consequences.”)


16 See Cox v. Laycock, 2015 UT 20, ¶¶ 71–73, 345
P.3d 689 (Lee, J., concurring) (noting that under
“the doctrine of absurdity,” we depart from the plain
language of a statute if interpreting the text as written
leads to a result “so overwhelmingly absurd that
no rational legislator could ever be deemed to have
supported a literal application of its text”).


17 See Encon Utah, LLC v. Fluor Ames Kraemer, LLC,
2009 UT 7, ¶ 73, 210 P.3d 263 (“When statutory
language plausibly presents the court with two
alternative readings, we prefer the reading that avoids
absurd results.” (internal quotation marks omitted)).


18 Id.


19 See State ex rel. Z.C., 2007 UT 54, ¶¶ 11–13, 165 P.3d
1206; see also Cox, 2015 UT 20, ¶ 71, 345 P.3d 689
(Lee, J., concurring).


¶ 47 It is important that we carefully distinguish between
the absurd consequences canon and the absurdity doctrine
because the invocation of the latter is a far more
momentous step than is the invocation of the former,
and therefore requires a more compelling justification.
In applying the absurd consequences canon, we merely
resolve an ambiguity by choosing “the reading that
avoids absurd results” when “statutory language plausibly


presents [us] with two alternative readings.” 20  By
contrast, when we apply the absurdity doctrine, rather
than simply preferring one plausible reading over another,


we interpret the statute “contrary” to its plain meaning. 21


20 Encon Utah, LLC, 2009 UT 7, ¶ 73, 210 P.3d 263,
(internal quotation marks omitted); see also Cox,
2015 UT 20, ¶ 71, 345 P.3d 689 (Lee, J., concurring).


21 State ex rel. Z.C., 2007 UT 54, ¶ 15 n. 5, 165 P.3d
1206.


[4]  ¶ 48 This is a drastic step, one we have described
as “strong medicine, not to be *1002  administered


lightly.” 22  Accordingly, we apply the absurdity doctrine
with more caution than we do the absurd consequences
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canon. 23  This is because when a statute is ambiguous, we
are uncertain which reading of the statute the legislature
intended, so we presume they intended the reading that
leads to the more practical outcome. But when a statute
is unambiguous, the statutory language is almost always
irrefutable evidence of the legislature's intent, even if it
leads to results we regard as impractical or ill-advised.
So to override the plain language under the absurdity
doctrine, the operation of the plain language must be more
than improvident, it must be so overwhelmingly absurd
that no rational legislator could have intended the statute


to operate in such a manner. 24


22 Cox, 2015 UT 20, ¶ 71, 345 P.3d 689 (Lee, J.,
concurring).


23 State ex rel. Z.C., 2007 UT 54, ¶ 15 n. 5, 165 P.3d
1206 (noting that the absurd consequences doctrine
“does not necessitate the same level of caution” as the
absurdity doctrine).


24 See id. ¶ 12; see also Marion Energy, Inc. v. KFJ Ranch
P'ship, 2011 UT 50, ¶¶ 69–70, 267 P.3d 863 (Lee,
J., dissenting) (discussing the differences between
the absurd consequences canon and the absurdity
doctrine).


¶ 49 It is therefore critical that we be exacting in
our ambiguity analysis. Because deeming a word to be
ambiguous opens the door to application of the absurd
consequences canon, with the less compelling showing
it requires, doing so too liberally risks allowing future
courts to inject policy views into statutes where their
meaning should be controlled by their plain terms. Here,
the term “hearing officer” as used in the UPWA is, under
our traditional rules of statutory construction, so clearly
unambiguous that to deem it otherwise creates such a risk.


¶ 50 In the case before us, both the absurd consequences
canon and the absurdity doctrine are satisfied, so our
disagreement with the lead opinion on whether “hearing
officer” is ambiguous is of no consequence. But in other
cases the question of whether a statute is ambiguous,
and therefore whether the absurd consequences canon
or the absurdity doctrine applies, may be determinative.
So it is critical that we carefully distinguish between the
two doctrines. For this reason, although we reach the
same result as the lead opinion on this question, we deem
the term “hearing officer” to unambiguously not include
district court judges, but under the absurdity doctrine, we
nevertheless reform the statute to include them.


A. The Legislature Did Not Intend “Hearing
Officer” to Mean District Court Judge


¶ 51 To withhold earned wages under subsection 5(c), an
employer must “present [ ] evidence” to “a hearing officer
or an administrative law judge” that “would warrant an


offset.” 25  In concluding that the term “hearing officer”
is ambiguous, the lead opinion begins by noting that we
“regularly refer to judges as ‘judicial officers' ” and that
“a typical responsibility of such an officer is to preside


over hearings.” 26  While conceding that district court
judge “is not the most common use of the term ‘hearing
officer’ ” and that the term has taken on specialized
meaning in the context of administrative law, the lead
opinion nevertheless concludes that “the legislature must
have employed” this “broader sense” of the term to


“encompass[ ] district court judges,” 27  because holding
otherwise would effectively “render subsection 5(c) void


for claims of $10,000 or more.” 28


25 UTAH CODE § 34–28–3(5)(c). The UPWA was
amended effective May 2014, but we refer throughout
our opinion to the 2013 version of the statute, which
is identical to the version in effect at the time of Mill
Man's withholding.


26 Supra ¶ 38.


27 Supra ¶¶ 39, 42.


28 Supra ¶ 40.


[5]  [6]  ¶ 52 As we have discussed, the absurd
consequences canon is intended to operate as a tie-
breaker when a statute's plain text lends itself to


two plausible alternative readings. 29  That is not the
case here, because *1003  the term “hearing officer”
in the UPWA does not lend itself to two plausible
interpretations. When interpreting a statute, our primary


goal is to ascertain the intent of the legislature. 30  And
in performing that task, we first consult the “ordinary,


and commonly understood meaning” 31  of the statute's


terms, often referring to dictionary definitions. 32  But


when the legislature “borrows terms of art” 33  that have
accumulated a specialized, technical meaning, we “explain
them by reference to the art or science to which they


[are] appropriate.” 34  Normally, when these sources show
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“the language of a statute is clear and unambiguous, our
analysis ends; our duty is to give effect to that plain


meaning.” 35  Here, however, the lead opinion determines
that the term “hearing officer” is ambiguous even though
its proffered alternative reading finds no support in either
the ordinary meaning of the term or the specialized
meaning it has acquired in the context of administrative
law.


29 See, e.g., State v. Redd, 1999 UT 108, ¶¶ 12–14, 992
P.2d 986 (interpreting a criminal statute that could be
“read in two ways” to avoid consequences the court
regarded as “absurd”).


30 Marion Energy, Inc., 2011 UT 50, ¶ 14, 267 P.3d 863.


31 Wasatch County v. Okelberry, 2008 UT 10, ¶ 13, 179
P.3d 768 (internal quotation marks omitted).


32 Hi–Country Prop. Rights Grp. v. Emmer, 2013 UT 33,
¶¶ 18–19, 304 P.3d 851.


33 Maxfield v. Herbert, 2012 UT 44, ¶ 31, 284 P.3d 647
(internal quotation marks omitted).


34 Corning Glass Works v. Brennan, 417 U.S. 188, 201,
94 S.Ct. 2223, 41 L.Ed.2d 1 (1974) (alteration in
original) (internal quotation marks omitted); see also
Hi–Country Prop. Rights Grp., 2013 UT 33, ¶ 18, 304
P.3d 851 (“Because that term is not expressly defined
in the Act, and does not appear to be a technical
term of art, we construe it to partake of the ordinary
meaning the word would have to a reasonable person
familiar with the usage and context of the language in
question.” (internal quotation marks omitted)).


35 State ex rel. Z.C., 2007 UT 54, ¶ 11, 165 P.3d 1206.


¶ 53 With respect to ordinary meaning, dictionary
definitions of “hearing officer” do not include “district


court judge.” 36  Black's Law Dictionary offers two
definitions for the term “hearing officer.” The one listed


first is “administrative-law judge.” 37  The second is “[a]
person, usu[ally] an attorney, who serves in an appointive
capacity at the pleasure of an appointing judge, and whose


actions and decisions are reviewed by that judge.” 38


Because a district court judge is not an “administrative-
law judge” and does not “serve[ ] in an appointive capacity
at the pleasure of an appointing judge,” a district court
judge does not fall within the dictionary definition of


“hearing officer.” 39


36 See State v. Canton, 2013 UT 44, ¶ 13, 308
P.3d 517 (“In determining the ordinary meaning of
nontechnical terms of a statute, our starting point is
the dictionary.” (internal quotation marks omitted)).


37 BLACK'S LAW DICTIONARY 790 (9th ed.2009).


38 Id. (referring to the third definition of “judicial
officer” as another definition for hearing officer); id.
at 1193 (defining “judicial officer” as “[a] person, usu.
an attorney, who serves in an appointive capacity
at the pleasure of an appointing judge, and whose
actions and decisions are reviewed by that judge”).


39 Webster's Third New International Dictionary
provides a similar definition, referring to an
individual in appointed or reviewable capacity that
is empowered to investigate, commence claims, make
findings, and make recommendations to the agency.
WEBSTER'S THIRD NEW INTERNATIONAL
DICTIONARY 1044 (1961).


¶ 54 The term “hearing officer” has also acquired
specialized meaning in the context of administrative
law, and that technical definition does not encompass
district court judges either. When the legislature employs
technical terms that have accumulated specialized
meaning in a particular field, we presume it “knows and
adopts the cluster of ideas that were attached to each
borrowed word in the body of learning from which it


was taken.” 40  The term “hearing officer” has a well-
accepted meaning in the administrative-law context and
is consistently used by the legislature to mean an officer


within an agency. For example, the Utah health code, 41


the state system of public education *1004  code, 42  the


insurance code, 43  and the municipal code 44  all provide
instances where the applicable agency or governing board
appoints or selects a “hearing officer” to take evidence,
make preliminary findings, or hear grievances. In each of
these cases, there is no argument that “hearing officer”
was intended to be used interchangeably with “district
court judge.” And we are unaware of any statutes that
employ the term “hearing officer” to mean district court
judge.


40 Maxfield, 2012 UT 44, ¶ 31, 284 P.3d 647 (internal
quotation marks omitted).


41 UTAH CODE § 26–8a–407(3) (providing
that a “hearing officer” shall preside over
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formal adjudicative proceedings involving ground
ambulance and paramedic licenses).


42 Id. § 53A–6–602(1) (providing that a “hearing officer”
may be appointed to conduct a hearing and make
recommendations concerning findings).


43 Id. § 31A–2–301(1) (providing that the Commissioner
of Insurance may appoint a “hearing officer” to assist
in proceedings before the Commissioner).


44 Id. § 10–3–1106(2)(a) (providing that municipal
employees may appeal a final decision to discharge to
a “hearing officer”).


¶ 55 Instead of grounding its interpretation of “hearing
officer” in either the plain meaning or specialized use of
that term, the lead opinion cites a number of cases dealing
with probation revocation proceedings and concludes that
it is “not unheard of ... to use the terminology of ‘hearing


officer’ ” to encompass “district judges.” 45  And the lead
opinion argues that in a number of prior cases, we “have
used” the term hearing officer “in a manner implicitly


encompassing district judges.” 46  Reliance on these cases
is misplaced for two reasons: (1) they tell us little about
what the legislature intended when it drafted the UPWA,
and (2) the lead opinion over reads the scope of our
holdings in those cases.


45 See supra ¶ 38.


46 Supra ¶ 37 n. 11.


¶ 56 In State v. Orr, 47  we applied U.S. Supreme Court
precedent to the question of whether a district court can
properly extend a defendant's probation if the defendant
“did not receive notice that the State intended to extend
[the defendant's] probation until after his probation


was set to expire.” 48  In holding that a district court
could extend probation under such circumstances, we


applied Gagnon v. Scarpelli, 49  which provides that one
of the “minimum requirements” of due process to which
a probationer is entitled is “ ‘the right to confront
and cross-examine adverse witnesses (unless the hearing
officer specifically finds good cause for not allowing


confrontation).’ ” 50  The lead opinion focuses on our
use of the term “hearing officer” and concludes that we
implicitly characterized district court judges as hearing
officers in Orr and four other decisions addressing the


same issue. 51


47 2005 UT 92, 127 P.3d 1213.


48 Id. ¶ 10.


49 411 U.S. 778, 93 S.Ct. 1756, 36 L.Ed.2d 656 (1973).


50 Orr, 2005 UT 92, ¶ 20, 127 P.3d 1213 (emphasis
added) (quoting Gagnon, 411 U.S. at 786, 93 S.Ct.
1756).


51 Supra ¶¶ 37–38 & n. 11; see Morishita v. Morris, 621
P.2d 691, 694 (Utah 1980) (Wilkins, J., dissenting);
State v. Tate, 1999 UT App 302, ¶¶ 10–12, 989 P.2d
73; Layton City v. Peronek, 803 P.2d 1294, 1299 (Utah
Ct.App.1990); State v. Hodges, 798 P.2d 270, 273
(Utah Ct.App.1990).


¶ 57 First, even accepting the lead opinion's reading of
these cases, the central focus of our inquiry in the case at
hand is not what this court has meant in using the term
“hearing officer” in the context of criminal procedure. It
is what the legislature intended when it used that term in


the UPWA. 52  And we cannot accept that the legislature
looked past the dictionary definition of the term and its
well-accepted technical meaning in order to codify a more
obscure understanding of “hearing officer” that, as we
explain below, we at best tacitly acknowledged in the
context of probation revocation proceedings.


52 See Marion Energy, Inc., 2011 UT 50, ¶ 14, 267 P.3d
863.


¶ 58 Second, the lead opinion over reads these cases.
It argues that we “used the terminology of ‘hearing
officer’ in a manner implicitly encompassing district


judges,” 53  but a closer reading of each case forecloses
even that conclusion. Some states, like Utah and Missouri,
hold revocation proceedings *1005  primarily in district


court. 54  But others, like Wisconsin and Iowa, hold


probation revocation proceedings before an agency. 55


The Supreme Court in Gagnon used the term “hearing
officer” because that case involved an appeal from
an administrative probation revocation proceeding in


Wisconsin, 56  and it quoted language from Morrissey v.
Brewer, an administrative probation revocation case from


Iowa. 57  But when deciding whether a probationer from
Missouri had been afforded due process in his revocation
hearing before a state court, the Supreme Court used


the word “judge.” 58  And tellingly, the only use of the
term “hearing officer” in any of the Utah cases the lead
opinion cites appears in direct quotes from Gagnon; we
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refer to judges as “trial court,” “court,” “district court,”
and “district judge” elsewhere in those decisions.


53 See supra ¶ 38 n. 12.


54 See Morishita, 621 P.2d at 692–93; see also MO. REV.
STAT. § 559.036 (2015).


55 See State ex rel. Vanderbeke v. Endicott, 210 Wis.2d
502, 563 N.W.2d 883, 889 (1997); see also IOWA
CODE § 908.4(1) (2015) (“The parole revocation
hearing shall be conducted by an administrative
parole judge who is an attorney.”).


56 See Gagnon, 411 U.S. at 779, 786, 93 S.Ct. 1756.


57 Id. at 786, 93 S.Ct. 1756 (quoting Morrissey, 408 U.S.
at 489, 92 S.Ct. 2593).


58 See Black v. Romano, 471 U.S. 606, 615–16, 105
S.Ct. 2254, 85 L.Ed.2d 636 (1985) (explaining that
the “decision to revoke” a Missouri defendant's
“probation satisfied the requirements of due process”
because “he had a full opportunity to present
mitigating factors to the sentencing judge and to
propose alternatives to incarceration”).


¶ 59 By quoting the U.S. Supreme Court's precedent
characterizing administrative officials from Iowa and
Wisconsin who preside over probation revocation
proceedings as “hearing officers,” we may have tacitly
acknowledged that some states employ judges and other
states employ agency officials to perform the same task
in this narrow context. But we did not analyze the plain
meaning of “hearing officer” in any of those cases, nor
did we decide what that term meant in the context of
administrative law. So this line of cases has little to say
about how we should interpret the legislature's use of that
term in the UPWA.


¶ 60 In sum, neither the ordinary nor the technical
meaning of the term “hearing officer” plausibly includes
district court judges. Rather, all the relevant sources
—dictionary definitions, specialized use, and definitions
of that term in other administrative law statutes—
indicate that the term means a person appointed by
an administrative law judge to conduct investigations,
process claims, hold hearings, and assess penalties.
Therefore, the lead opinion errs in relying upon the absurd
consequences canon because the term “hearing officer”
unambiguously does not include district court judge. So
although, as we explain below, we agree that this reading
of the statute leads to absurd results, we decline to adopt


the lead opinion's reasoning, because we believe doing so
risks allowing future courts to inject policy considerations
into an analysis that should be focused exclusively on the
terms of the statute.


B. Failing to Read “Hearing Officer” to Include
“District Court Judge” Leads to Absurd Results


¶ 61 Although we disagree with the lead opinion's
interpretive approach, we understand, and indeed we
share, its motivation. As the lead opinion points out, an
employee can bring a withholding claim under $10,000
before the Commission or a district court, and claims
exceeding that threshold may only be brought in district
court. But there is no clear procedural mechanism outlined
in the statute or the Commission's regulations directing
employers as to how they may secure “the opinion” of a
“hearing officer” to sanction a withholding. The result is
patently absurd: a district court can hear any wage claim,
but only the Commission can approve a withholding, even
though the Commission lacks jurisdiction to even hear
wage claims that exceed $10,000. In effect, then, the statute
gives employers an opportunity to withhold as to small
counterclaims but denies them that same opportunity
for claims employers are most likely to pursue—large
counterclaims that exceed the $10,000 threshold.


*1006  [7]  [8]  ¶ 62 We can think of no reason why
withholding claims should be treated this way, and the
parties have not offered one. But rather than attempt
to justify a conclusion that “district court judge” is a
permissible construction of “hearing officer,” we conclude
that this was an oversight on the part of the legislature. No
reasonable legislator could have intended this inequitable,
overwhelmingly absurd result. “Normally, where the
language of a statute is clear and unambiguous, our
analysis ends; our duty is to give effect to that plain


meaning.” 59  But under the absurdity doctrine, “a court
should not follow the literal language of a statute if its


plain meaning works an absurd result.” 60  As we have
noted, we do not often employ this canon, with its required
compelling showing, because doing so runs the risk of
substituting “our views of good policy for that of the


legislature.” 61  For this canon to apply, then, the plain
language must lead to a result so overwhelmingly absurd


that no reasonable legislator could have intended it. 62
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59 State ex rel. Z.C., 2007 UT 54, ¶ 11, 165 P.3d 1206.


60 Id. (internal quotation marks omitted).


61 Cox, 2015 UT 20, ¶ 71, 345 P.3d 689 (Lee, J.,
concurring).


62 State ex rel. Z.C., 2007 UT 54, ¶ 13, 165 P.3d 1206.


[9]  ¶ 63 That standard is met in this case. The plain,
unambiguous, operation of the statutory language treats
employers differently based on the size of an employee's
wage claim and the forum in which the employee chooses
to pursue it. And neither the statute, the regulations,
the trial court's ruling, nor Mr. Utley advances any
justification for such an inequity. Because we cannot
believe any rational legislator could have intended to treat
withholding claims in this manner, we reform the statute
under the absurdity doctrine to read hearing officer,
administrative law judge, or district court judge and
thereby permit district court judges the same authority
as hearing officers to approve a withholding made under
subsection 5(c). We therefore reach the same result as
the lead opinion, but base that result on a rationale we
consider more consistent with our traditional principles of
statutory construction.


II. The UPWA Does Not Allow
for Preemptive Withholdings


¶ 64 Even though I ultimately agree with a majority of
the Court that district court judges should be able to
approve a withholding under subsection 5(c), I cannot
agree with the majority's conclusion allowing employers
to preemptively withhold earned wages so long as they
convince a court to sanction the withholding after the fact.
This is not a dispute about whether Mr. Utley earned
the wages at issue. Mill Man concedes that he earned
the commissions he claims. Rather, it is a dispute over
who will hold these wages during the pendency of Mill
Man's counterclaim. May Mill Man hold them as a lien
securing a potential judgment on its counterclaim, or may
Mr. Utley hold them subject to ultimately disgorging them
if Mill Man prevails on its counterclaim? The majority
permits Mill Man to retain Mr. Utley's wages despite
the fact that the statute presumes that wages earned by
an employee will be promptly paid unless an employer
satisfies its burden of demonstrating the application of an
exception.


¶ 65 In permitting the employer to preemptively withhold
wages without making any showing whatsoever, the
majority turns the essential purpose of the statute on
its head. Rather than shifting the financial risk of wage
withholding to employers by requiring them to establish
an exception before withholding, the majority's reading
of the statute allows the employer to withhold wages that
have admittedly been earned pending the resolution of the
employer's counterclaim.


¶ 66 I believe reading the statute in this manner is
inconsistent with its plain terms, our interpretive canons,
and the central concern animating the UPWA. And it
also confers powerful settlement leverage on the employer.
In my view, this is not what the legislature intended.
Because Mill Man failed to present evidence before
an administrative law judge, a hearing officer, or a
*1007  district court judge prior to withholding Mr.


Utley's wages, I would affirm the district court's summary
judgment in Mr. Utley's favor.


¶ 67 To begin, the plain language and structure of
the statute strongly suggest subsection 5(c) does not
permit preemptive withholdings. Under that subsection,
an employer cannot withhold wages “unless ... the
employer presents evidence that in the opinion of a
hearing officer or administrative law judge would warrant


an offset.” 63  By using the term “unless,” the statute
conditions the employer's ability to withhold on the


presentation of evidence. 64  “The word =unless' is a
subordinating conjunction in common usage, connecting
a dependent or subordinate clause of a sentence with the


main or primary clause.” 65  Here, the subordinate clause,
or condition, is the employer's presentation of evidence,
and “[u]nless the condition [is] met, there can be no [with-


holding].” 66  In my view, this term requires an employer
to present evidence before it withholds wages, not after.


63 UTAH CODE § 34–28–3(5)(c) (emphasis added).


64 See WEBSTER'S THIRD NEW
INTERNATIONAL DICTIONARY 2503 (1961)
(defining “unless” as “except on the condition that,”);
AMERICAN HERITAGE DICTIONARY 1402
(1980) (same).


65 Kansas City Structural Steel Co. v. L.G. Barcus &
Sons, Inc., 217 Kan. 88, 535 P.2d 419, 423 (1975).
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66 See Graham v. Wichita Terminal Elevator Co., 115
Kan. 143, 222 P. 89, 90 (1924) (interpreting the
term “unless” in a similar context under the Kansas
Workmen's Compensation Act).


¶ 68 I recognize that the term “unless” does not denote
a temporal restriction as clearly as other terms, such


as “until” 67  or “before.” 68  Unlike the term “hearing
officer,” it is genuinely ambiguous. That said, any
ambiguity in the statute is resolved by applying basic
principles of statutory construction. When interpreting a
statute, we do not read the ordinary meaning of its terms
in isolation; rather, we “determine the meaning of the
text given the relevant context of the statute,” including


“the structure and language of the statutory scheme.” 69


We also look to the terms surrounding an ambiguous
provision to see if they share “a common feature from


which we may extrapolate meaning.” 70


67 WEBSTER'S THIRD NEW INTERNATIONAL
DICTIONARY 2513 (1961) (noting that “until” is
“used as a function word after a negative expression
to indicate performance or occurrence at a specified
time”); AMERICAN HERITAGE DICTIONARY
1405 (1980) (defining “until” as “[u]p to the time of”
and “[b]efore a specified time”).


68 WEBSTER'S THIRD NEW INTERNATIONAL
DICTIONARY 197 (1961) (defining “before” as
“preceding (a point, turn, or incident in time),”
as well as “preceding (something or someone in a
chronological series));” AMERICAN HERITAGE
DICTIONARY 119 (1980) (defining “before” as “in
front; ahead; in advance” and “prior to”).


69 Olsen v. Eagle Mountain City, 2011 UT 10, ¶ 12, 248
P.3d 465.


70 Thayer v. Washington Cnty. Sch. Dist., 2012 UT 31, ¶
15, 285 P.3d 1142.


¶ 69 These principles of statutory construction clarify any
ambiguity in the term “unless.” As used in subsection 5(c),
it means “before.” Moreover, the context and structure of
the statute also foreclose the majority's reading allowing
preemptive withholdings. The statute's central purpose is
to require employers to promptly pay wages unless they


can justify nonpayment. 71  It establishes a general rule
requiring prompt payment of earned wages in regular


intervals and within twenty-four hours of termination. 72


The statute also provides a remedy *1008  to employees


who haven't been paid, 73  and it imposes civil and criminal


penalties on employers who fail to comply. 74  If an
employer wishes to withhold wages that have been earned,
it has the burden of establishing an exception to the
statute's general presumption that employees should be
promptly paid.


71 See, e.g., UTAH CODE § 34–28–3(6) (“An employer
may not require an employee to rebate, refund, offset,
or return a part of the wage, salary, or compensation
to be paid to the employee except as provided
in Subsection (5).”); id. § 34–28–5(1)(a) (providing
that wages for a terminated employee “become due
immediately” and must be paid “within 24 hours”); id.
§ 34–28–5(1)(b)(i) (“In case of failure to pay wages due
an employee within 24 hours of written demand, the
wages of the employee shall continue from the date of
demand until paid, but in no event to exceed 60 days,
at the same rate that the employee received at the
time of separation.”); id. § 34–28–9(2), (3) (imposing
monetary penalties on employer's who wrongfully
withhold wages); id. § 34–28–12(1) (“Any employer
who shall violate, or fail to comply with any of
the provisions of this chapter shall be guilty of a
misdemeanor.”).


72 See id. §§ 34–28–3, –5.


73 See id. §§ 34–28–5(1)(b), 34–28–9(1).


74 See id. §§ 34–28–5, 34–28–9(2)–(3), 34–28–12.


¶ 70 There are four exceptions to the statutory
presumption of prompt payment that allow an employer
to withhold admittedly earned wages, and three of
them unambiguously permit a withholding only if the
employer receives some form of authorization before the
withholding takes place. For example, an employer may
withhold wages (1) under an express agreement from the
employee; (2) under federal or state legal requirements, or


a court order; 75  or (3) “as a contribution of the employee”


to an established 401k plan. 76  The remaining exception
is of course the one at issue here—it allows a withholding
if “the employer presents evidence that in the opinion of
a hearing officer or an administrative law judge would


warrant an offset.” 77


75 Id. § 34–28–3(5)(a), (b).


76 Section 34–28–3(5)(d)(i) allows an employer to
withhold wages “as a contribution of the employee
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under a contract or plan that is: described in Section
401(k) [of the United States Code].” But before
receiving 401(k) contributions from employees, an
employer must ensure that it establishes a “qualified”
401(k) plan. See MERTENS LAW OF FEDERAL
INCOME TAXATION § 25B:10 (2014). For a plan
to be deemed “qualified,” the employer must satisfy
a series of requirements, including having “a definite,
permanent (as distinguished from temporary) plan,”
“a written document,” and a “plan established and
maintained by an employer.” Id. Accordingly, an
employer could not withhold an employee's wages for
the purpose of contributing to a 401(k) plan unless
the employer had previously established a “qualified”
401(k) plan.


77 UTAH CODE § 34–28–3(5)(c).


¶ 71 Under the canon of noscitur a soccis (it is known


for its associates), 78  if several terms in a list share a
common attribute, we interpret other terms in the list


in accordance with that common feature. 79  Because the
withholding exceptions listed before and after subsection
5(c) all “share[ ] the same attribute” of being set or
agreed to before a withholding takes place, the structure
of subsection 5 is strong evidence of a legislative intent
that an employer must also present evidence before
withholding earned wages under subsection 5(c).


78 Turner v. Staker & Parson Cos., 2012 UT 30, ¶ 10 n.
5, 284 P.3d 600.


79 See Thayer, 2012 UT 31, ¶ 15, 285 P.3d 1142.


¶ 72 This reading is also supported by the canon of
consistent usage, which provides that “where a word has
a clear and definite meaning when used in one part of ... a
document, but not when used in another, the presumption
is that the word is intended to have the same meaning


in the latter as in the former.” 80  We recently relied on
this canon to interpret the term “management” in the


Utah Governmental Immunity Act. 81  In Barneck v. Utah
Department of Transportation, we were asked to determine
whether the phrase “management of flood waters” in
the Act was limited to “the physical function of actively
control[ling] and direct[ing] the flood waters themselves”
or also encompassed the decision to leave flood waters


undisturbed. 82  We held that the broader definition


applied, relying on the canon of consistent usage. 83  We
observed that the term management appeared in a series
—“the management of flood waters, earthquakes, or


natural disasters”—and the “only way that government
can manage those phenomena is in the broad sense” of
deciding how best to respond to them; after all, “[o]ne


cannot control or direct an earthquake or a tornado.” 84


And “under the canon of consistent usage,” we *1009
concluded, “management cannot properly mean one thing
as applied to two of the objects in a series (earthquakes
and natural disasters) but something else as applied to the


other object in the same series (flood waters).” 85


80 ANTONIN SCALIA & BRYAN GARNER,
READING LAW: THE INTERPRETATION OF
LEGAL TEXTS 170 (2012) (internal quotation
marks omitted).


81 Barneck v. UDOT, 2015 UT 50, ¶ 30, 353 P.3d 140.


82 Id. ¶ 31 (alterations in original) (internal quotation
marks omitted).


83 Id. ¶ 31.


84 Id. (emphasis omitted) (internal quotation marks
omitted).


85 Id. (internal quotation marks omitted).


¶ 73 The majority's reading of subsection 5(c) is
inconsistent with this canon. This is made clear when
subsection 5 is viewed in its entirety:


(5) An employer may not withhold or divert part of an
employee's wages unless:


(a) the employer is required to withhold or divert the
wages by:


(i) court order; or


(ii) state or federal law;


(b) the employee expressly authorizes the deduction
in writing;


(c) the employer presents evidence that in the opinion
of a hearing officer or an administrative law judge
would warrant an offset; or


(d) subject to Subsection (7), the employer withholds
or diverts the wages [for contributions toward


qualified retirement plans] 86


86 UTAH CODE § 34–28–3(5) (emphasis added).
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The majority acknowledges that the term “unless” is


“sometimes temporal” 87  and that “the other subsection
5 exceptions appear to be formulated in terms that may


be satisfied before an employer's withholding.” 88  But
the word “unless” is used just once in subsection 5. It
is not even repeated before each exception. To me, this
is the canon of consistent usage squared. It would be
odd indeed for the legislature to intend a single word
to have a different meaning as applied to subsection
(c) than it has as applied to subsections (a), (b), and
(d). Yet by allowing employers to preemptively withhold
wages and then “present evidence” warranting an offset,
that is precisely what the majority does. Its reading is
therefore inconsistent with our application of the canon of
consistent usage in Barneck; the same word cannot be a
temporal limitation for some elements in a list but merely


conditional for others. 89


87 Supra ¶ 13.


88 Supra ¶ 28 (emphasis added).


89 The majority interprets the term “ ‘unless' ... as merely
expressing a condition (without any suggestion as to
timing ),” based on “the legal and practical context of
the statute's operation.” Supra ¶ 14. And it dismisses
the fact that “some of the listed objects” in subsection
5 “will usually be satisfied before the withholding”
as irrelevant to this conclusion. Supra ¶ 14 n. 4.
This artificial narrowing of the meaning of the term
“unless” is unwarranted. Here the practical context of
the statute cuts in the opposite direction to the one
argued by the majority. See supra ¶ 12. As I have
discussed, timing is a significant component of the
other three subsection 5 withholding exceptions, and
the central focus of the UPWA is on timing—when
and under what conditions wages must be paid.


¶ 74 In summary, the Act's central purpose is to assure that
employees receive prompt payment of earned wages, and
three of the specific withholding exceptions clearly must
be satisfied before wages are withheld. These features of
the statute, in my view, clarify any ambiguity resulting
from the legislature's use of the term “unless” in subsection
5(c). If an employer wants to withhold earned wages
under that exception, it must first present evidence to a
hearing officer, an administrative law judge, or a district
court judge. Here, Mill Man withheld the entirety of Mr.
Utley's commissions before presenting any evidence of
its offsetting claims. And it admits that “assuming that
there were no other issues or defenses between Mill Man


and [Mr.] Utley, [Mr.] Utley would have been entitled
to payment of additional commissions in the sum of
[$]100,479.99.” Having failed to present evidence to an
administrative law judge, a hearing officer, or a district
court judge that would warrant an offset before making
its withholding, Mill Man's withholding was, in my view,
improper.


¶ 75 The majority acknowledges that it is plausible to
interpret the statute in this way, but it rejects my reading
based on a concern that such an interpretation renders
subsection 5(c) a dead letter. It reasons that because
the UPWA requires an employer to pay wages within
twenty-four hours of an employee's termination, requiring
employers to present evidence supporting a withholding
before retaining the employee's wages is a *1010  practical


impossibility. 90  An employer would be “hard-pressed,”
it concludes, to secure even the “entry of a stay or
a temporary restraining order” within such a “narrow


timeframe.” 91  The majority's reading of the statute is
deficient in a number of respects.


90 Supra ¶¶ 13–15.


91 Supra ¶ 16.


¶ 76 First, it leads to the absurd result of requiring an
employer to risk criminal liability in order to pursue a
good-faith counterclaim. Section 34–28–12 provides that
“[a]ny employer who shall violate, or fail to comply with
any of the provisions of this chapter shall be guilty of


a misdemeanor.” 92  This language makes no exception
for good-faith counterclaims that the employer is later
unable to prove in court. So under the majority's reading,
any employer who withholds wages based on a good-faith
counterclaim against the employee is guilty of a crime the
moment a court rules in the employee's favor. This would
be true even in a close case where the employee satisfies
the preponderance of the evidence standard only by the


narrowest of margins. 93


92 UTAH CODE § 34–28–12(1).


93 The majority concedes that under its reading of the
statute, “the potential for criminal liability arises
whenever an employer is found to have violated the
statute,” even when claims are brought in good faith
and the employer loses by the narrowest of margins.
Supra ¶ 24. To any employers who are understandably
leery of pursuing legitimate counterclaims under the
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specter of potential criminal charges, the majority
offers cold comfort—“the buffer” of “prosecutorial
discretion.” Supra ¶ 25. We have no way of knowing
whether a prosecutor “would presumably be inclined
to withhold criminal charges” when an employer loses
a good-faith counterclaim. See supra ¶ 25. And in
my view, an employer's ability to pursue legitimate
withholding claims against an employee should not
depend on the good graces of whoever happens
to reside in the district attorney's office when the
claim arises. I believe the far better answer to the
conundrum presented by the statute's imposition of
criminal liability for the failure of even good-faith
counterclaims is that the legislature intended the
employer to make its proffer before withholding.


¶ 77 Certainly the legislature did not intend a statutory
regime where an employer is, as a matter of practical
impossibility, precluded from withholding wages without
risking criminal liability. I know of no example in our
caselaw or statutes where losing a civil claim, including
those brought in good faith, can result in criminal liability.
In my mind, to read the statute in this way presents an
absurdity every bit as great as the one that the majority
and I agree mandates the inclusion of district court judge


in subsection 5(c). 94


94 See supra ¶¶ 37–42, 61–63.


¶ 78 Second, there is a more straight-forward way to
read subsection 5(c) so that it remains a viable exception
while avoiding this absurd result. I acknowledge that
the twenty-four-hour period is problematic if we read
the statute to require a full-fledged decision on the


merits after an evidentiary hearing. 95  But the question
under subsection 5(c) is not the underlying merits of the
employer's counterclaim. Rather, it is which party retains
admittedly earned wages during the adjudication of such
a claim.


95 See supra ¶¶ 14–16.


¶ 79 In my view, this is why the language in subsection
5(c) is phrased conditionally. The employer's burden to
justify a withholding is not to prevail on the merits. It is


to present[ ] evidence that ... would warrant an offset. 96


I believe the conditional language, coupled with the short
timeframe in which an employer must satisfy its burden,
indicates a legislative intent to require only a threshold
showing or proffer of evidence that, if proven, warrants


an offset—not a full-blown evidentiary hearing and a
judgment on the underlying merits.


96 UTAH CODE § 34–28–3(5)(c) (emphasis added).


¶ 80 As a practical matter, employers will likely have all
or most of this evidence on hand when an employee is
terminated. After all, the employer controls the timing the
termination. And before making the decision to terminate
an employee, an employer has presumably accumulated
and analyzed the evidence it believes justifies this decision.
Further, our district court judges are regularly available
to hear urgent matters on short notice. For these reasons,
while it may be difficult for employers to make their
*1011  proffer of evidence within the twenty-four-hour


window, it is not the near impossible task suggested by the
majority. And it would certainly not be inconsistent with
the terms of the UPWA to then allow the administrative
law judge, hearing officer, or district court judge a
reasonable time in which to make a preliminary finding on
whether the proffered evidence, if proven, would warrant


an offset. 97


97 The majority argues that requiring a preliminary
proffer of evidence justifying the withholding is
not compatible with the procedural mechanisms
prescribed in our rules of civil procedure, supra ¶
17, and it maintains that reading the statute in this
way would “develop[ ] a new procedural mechanism”
that “alter[s] our civil rules” without the two-thirds
majority vote in both houses of the legislature that our
constitution requires. Supra ¶ 17.


Reading the statute to require a preliminary
showing does not create a novel procedural
mechanism or a new procedural rule. In subsection
5(c), the legislature sets forth a substantive rule
controlling when an employer may withhold wages
and, by using conditional language suggestive of
a proffer (“presents evidence that in the opinion
of a hearing officer ... would warrant an offset”),
indicates an evidentiary standard. See UTAH
CODE § 34–28–3(5)(c) (emphasis added). There is
nothing new or novel about a hearing to determine
whether an evidentiary standard has been met.


¶ 81 Moreover, in any case where an employer cannot
timely make its proffer of evidence in the ordinary course,
other mechanisms are available to it. For example, an
employer could seek a temporary restraining order or a
preliminary injunction under rule 65A of the Utah Rules


of Civil Procedure. 98  Ex parte motions for emergency
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relief are also routinely decided within a day, but even
if the proceedings take more time, the employer could
couple the motion for emergency relief with a motion
to stay any monetary or criminal penalties pending


consideration of the evidence. 99


98 UTAH R. CIV. P. 65A(e)(4).


99 These procedural mechanisms are not “imagin[ed]”
“heroic,” or “practically unavailable.” See supra
¶¶ 17, 20, 22. The majority's argument dismissing
them hinges, in large part, on its insistence that
the subsection 5(c) evidentiary threshold requires “a
merits-based ‘opinion’ on the legal viability of an
offset.” Supra ¶ 21. I agree that such a ruling “could
hardly be entered on an ex parte basis,” supra ¶ 21, but
in other contexts, courts routinely accord temporary
relief during ex parte proceedings. See, e.g., UTAH
CODE § 78B–7–106(1) (authorizing courts to enter ex
parte protective orders to protect a petitioner from
domestic abuse); id. § 78B7–202 (providing the same
relief for victims of child abuse); id. § 38–9a–202
(authorizing courts to issue ex parte civil wrongful
lien injunctions); id. § 77–3a–101 (allowing courts to
issue ex parte civil stalking injunctions). And in any
event, I have identified these procedural mechanisms
as fall backs an employer might use if they are unable
to make a preliminary showing within twenty-four
hours. As I have explained, I see no reason why we
cannot read subsection 5(c) as providing an employer
a mechanism to obtain a preliminary remedy that
allows it to retain wages subject to disgorging them
later if its underlying counterclaim fails.


¶ 82 For these reasons, I do not believe the twenty-
four-hour-payment requirement mandates the majority's
reading of subsection 5(c). And I am convinced that its
interpretation of that subsection, which allows preemptive
withholdings and precludes an employer from asserting
even a good-faith counterclaim without risking criminal
liability, is inconsistent with the central purpose of
the UWPA—to ensure the prompt payment of earned


wages. 100  And to me it is more than a little ironic that the
majority uses the twenty-four-hour-payment requirement,
a provision that highlights the urgency the legislature
placed on the prompt payment of wages, as justification


for allowing the employer to withhold earned wages
during the full pendency of its counterclaim.


100 The majority rejects this argument because it finds
“no basis for concluding that this was the legislature's
only purpose, or that it sought to vindicate this
‘central purpose’ at the expense of all other concerns.”
Supra ¶ 33. And it maintains that another purpose
recognized in the statute's text is to protect “the
employer's interest in withholding wages under the
exceptions set forth in [sub]section 5.” Supra ¶ 34.
I agree with the majority that statutory language is
often “the result of a legislative give-and-take that
balances multiple concerns,” supra ¶ 34 (internal
quotation marks omitted), and that subsection 5
recognizes employers' interests in withholding wages.
But that does not tell us much about whether
subsection 5(c) allows preemptive withholdings. After
all, requiring employers to seek approval before
they withhold wages accommodates both of these
interests; employees receive prompt payment of
earned wages, and employers can pursue legitimate
counterclaims without facing criminal liability.


*1012  ¶ 83 In sum, authorizing an employer to make
unilateral, preemptive withholding decisions inverts the
central purpose of the statute. Instead of shifting the
financial risk of a wage dispute to employers, the
majority's reading effectively gives employers a lien on
any unpaid, but earned, wages to secure a counterclaim.
This gives employers powerful settlement leverage in a
relationship where they already enjoy unequal bargaining
power. Perpetuating this imbalance frustrates the basic
purpose of the statute, and I do not believe the legislature
intended such a consequence.


¶ 84 For these reasons, I respectfully dissent. Although I
agree with the majority that district court judges should
be able to approve a withholding under subsection 5(c),
I would hold that the district court properly granted
summary judgment because Mill Man did not present
evidence before withholding Mr. Utley's wages.


All Citations


357 P.3d 992, 25 Wage & Hour Cas.2d (BNA) 921, 793
Utah Adv. Rep. 51, 2015 UT 75
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Willis, Plaintiffs and Appellants,


v.
Raymond C. DeWITT and RC DeWitt


Construction, Inc., Defendants and Appellees.


No. 20130867–CA.
|


May 14, 2015.


Synopsis
Background: Homeowners filed suit against contractor,
asserting claims of fraudulent misrepresentation,
fraudulent nondisclosure, negligent misrepresentation,
breach of contract, breach of the covenant of good faith
and fair dealing, and breach of implied warranty for
contractor's failure to disclose the presence of expansive
soil in the residential development. The Fifth District
Court, St. George Department, No. 120500368, James L.
Shumate, J., granted summary judgment to contractor on
homeowners' claims for breach of contract and breach
of the covenant of good faith and fair dealing, and
homeowners appealed.


Holdings: The Court of Appeals, Christiansen, J., held
that:


[1] statute, providing that action by or against a provider
based in contract or warranty shall be commenced within
six years of the date of completion of the improvement or
abandonment of construction, is a statute of repose not
subject to equitable tolling, and


[2] six year statute of repose began to run on homeowners'
breach of contract and breach of warranty claims against
contractor when homeowners took possession of home.


Affirmed.


Attorneys and Law Firms


*251  Darwin C. Fisher, Attorney for Appellants.


Peter H. Barlow, Sadé A. Turner, Heinz J. Mahler, and
Andrew R. Hale, Salt Lake City, Attorneys for Appellees.


Judge MICHELE M. CHRISTIANSEN authored this
Opinion, in which Judges J. FREDERIC VOROS JR. and
STEPHEN L. ROTH concurred.


Opinion


CHRISTIANSEN, Judge:


¶ 1 William D. and Paula A. Willis appeal from the
district court's grant of summary judgment in favor of
Raymond C. DeWitt and RC DeWitt Construction, Inc.
(collectively, DeWitt). We affirm.


*252  BACKGROUND


¶ 2 In 2005, the Willises contracted with DeWitt for the
construction of a new house in a residential development.
Before constructing any houses in the development,
DeWitt discovered that expansive soil was present in


multiple lots in the development. 1  As a result, DeWitt had
the top sixteen feet of soil removed from the affected areas
and replaced with compacted fill. DeWitt was aware that
the fill mixture included some amount of expansive soil
but believed that the fill would not be expansive and that
the fill provided “a very safe condition to build upon.”


1 Expansive soil can damage building foundations by
swelling as it absorbs water and contracting as it dries.


¶ 3 DeWitt commenced construction on the Willises'
house, and the Willises took possession of the completed
home on December 27, 2005. Within a few months,
the Willises began to notice defects in the home that
appeared to be related to earth movement or settlement,
such as cracking of their driveway, garage ceiling, and
exterior walls. In 2008, the Willises received a letter from
a neighbor claiming that damage to neighborhood homes
was caused by expansive soil.


¶ 4 The Willises filed suit against DeWitt in June
2012, asserting claims of fraudulent misrepresentation,
fraudulent nondisclosure, negligent misrepresentation,
breach of contract, breach of the covenant of good faith
and fair dealing, and breach of implied warranty for
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DeWitt's failure to disclose the presence of expansive
soil in the development. DeWitt moved for summary
judgment, arguing that the Willises' claims were time-
barred by the relevant statutes of limitations. The district
court granted summary judgment in favor of DeWitt
on the Willises' fraud and breach-of-implied-warranty
claims. The district court initially denied DeWitt's motion
for summary judgment on the Willises' claims for breach
of contract and breach of the covenant of good faith and
fair dealing. The court explained that “there is a question
of fact as to whether or not any ‘fraudulent concealment’
took place,” which the court believed could allow the
Willises to “invoke the discovery rule and thereby toll the
statute of limitations” with respect to those claims.


¶ 5 DeWitt filed a new motion for summary judgment
addressing the fraudulent-concealment issue, and the
district court concluded that the undisputed evidence
showed that the Willises had knowledge of their claims on
February 28, 2006. The district court therefore concluded
that the Willises' contract-based claims brought on June
15, 2012, were time-barred under the six-year limitations
period for contract actions against a builder. The Willises
appeal.


ISSUE AND STANDARD OF REVIEW


¶ 6 The Willises challenge the district court's grant of
summary judgment dismissing their claims for breach
of contract and breach of the covenant of good faith


and fair dealing. 2  “[W]e review a district court's grant
of summary judgment for correctness, considering only
whether the trial court correctly applied the law and
correctly concluded that no disputed issues of material
fact existed.” Francis v. State, 2013 UT 65, ¶ 19, 321 P.3d
1089 (citation and internal quotation marks omitted).


2 The Willises do not appeal the district court's grant
of summary judgment on their fraud or breach-of-
warranty claims.


ANALYSIS


[1]  ¶ 7 The Willises argue that the district court erred
both in concluding that there was no genuine dispute as
to when the Willises had knowledge of their claims and
in concluding that “the discovery rule does not apply


to toll the statute of limitations.” We do not directly
reach the issues raised by the Willises, because we affirm
the district court's grant of summary judgment on the
alternative ground that Utah Code section 78B–2–225(3)
(a) is a statute of repose not subject to equitable tolling
and there are no disputed facts regarding when that statute
began to run or when it expired.


*253  I. Utah Code Section 78B–
2–225(3)(a) Is a Statute of Repose.


[2]  [3]  [4]  [5]  ¶ 8 “A statute of limitations requires
a lawsuit to be filed within a specified period of time
after a legal right has been violated or the remedy for
the wrong committed is deemed waived.” Berry ex rel.
Berry v. Beech Aircraft Corp., 717 P.2d 670, 672 (Utah
1985). “A statute of repose bars all actions after a specified
period of time has run from the occurrence of some event
other than the occurrence of an injury that gives rise to
a cause of action.” Id. Once the statutory period set by a
statute of repose expires, “any cause of action is barred
regardless of usual reasons for tolling the statute.” Perry
v. Pioneer Wholesale Supply Co., 681 P.2d 214, 219 (Utah
1984) (internal quotation marks omitted). Thus, a party's
ignorance of the injury, which is generally a ground for
equitable tolling of a statute of limitations, does not toll a
statute of repose. See id.


[6]  ¶ 9 Utah Code section 78B–2–225 governs actions
against providers of construction services for work done
on a building site. Utah Code Ann. § 78B–2–225(1)(f), (3)


(a) (LexisNexis 2008). 3  A homebuilder such as DeWitt is
a provider as defined by the statute, see id. § 78B–2–225(1)
(f), and section 78B–2–225(3)(a) therefore governs the
Willises' claims here. That subsection states, “An action by
or against a provider based in contract or warranty shall
be commenced within six years of the date of completion
of the improvement or abandonment of construction.” Id.
§ 78B–2225(3)(a). By its plain language, this statute “bars
all actions after a specified period of time has run from
the occurrence of some event other than the occurrence of
an injury.” See Berry, 717 P.2d at 672. Utah Code section


78B–2–225(3)(a) is therefore a statute of repose. 4


3 Although the Willises' house was completed in
December 2005, we cite the 2008 codification of the
statute at Utah Code section 78B–2–225 because
our legislature has directed that section 78B–2–225
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“applies to all causes of action that accrue after
May 3, 2003.” Utah Code Ann. § 78B–2–225(11)
(LexisNexis 2008).


4 The Willises assert that “[t]he issue of whether Utah
Code Ann. § 78B–2–225(3)(a) is a statute of repose
or a statute of limitations was never presented to the
court or decided by the trial court, and is raised by
[DeWitt] for the first time on [the] Willises' appeal.”
The Willises therefore argue that we should “refuse
to consider” this issue. However, even if we were
to conclude that DeWitt failed to raise this issue in
the district court, that conclusion would not bar our
consideration of the issue, because “[w]e may affirm a
judgment on an unpreserved alternate ground where
the alternate ground is apparent on the record.” Angel
Investors, LLC v. Garrity, 2009 UT 40, ¶ 38, 216 P.3d
944 (citation and internal quotation marks omitted).
Because the record is adequate for us to affirm on this
alternative ground, we exercise our discretion to do
so here.


¶ 10 This conclusion is bolstered by our supreme
court's interpretation of Utah Code section 78–12–25.5 in
Craftsman Builder's Supply, Inc. v. Butler Manufacturing
Co., 1999 UT 18, 974 P.2d 1194. There, the court
concluded that section 78–12–25.5, a predecessor to
section 78B–2–225, was a statute of repose. Id. In
Craftsman, the statute at issue stated that “no action
for breach of contract or warranty may be commenced
against a provider more than six years after completion of
the improvement or abandonment of construction” and
established a twelve-year limitations period for all other
actions. Id. ¶ 24 (quoting Utah Code Ann. § 78–12–25.5(4)
(Michie 1996)); see also Utah Code Ann. § 78–12–25.5(5).
The supreme court held that “[b]ecause these periods start
to run on the date of completion or abandonment of
the improvement without regard to the ‘occurrence of an
injury that gives rise to a cause of action,’ they are statutes
of repose.” Craftsman, 1999 UT 18, ¶ 26, 974 P.2d 1194
(quoting Berry, 717 P.2d at 672). The court then concluded
that “the statute of repose provisions are not subject to
a discovery rule” and barred the plaintiff's claims. Id.
¶ 27. Given that the language of section 78B–2–225(3)
(a) is functionally identical to the language considered in
Craftsman, we conclude that section 78B–2–225(3)(a) is
likewise a statute of repose.


¶ 11 The Willises argue that section 78B–2–225(3)(a) is not
a statute of repose because this court, in Moore v. Smith,
2007 UT App 101, 158 P.3d 562, affirmed a district court's
equitable tolling of the limitations period set forth in Utah


Code section 78–12–21.5(3)(a). *254  Section 78–12–21.5
was recodified in 2008 as section 78B–2–225, and the
relevant provision of section 78B–2–225 is identical to the
provision analyzed in Moore. Compare Utah Code Ann. §
78–12–21.5(3)(a) (Lexis Supp.1999), with Utah Code Ann.
§ 78B–2–225(3)(a) (LexisNexis 2008). However, the issue
before this court in Moore was whether a trial court may
apply an equitable discovery rule to a statutory limitations
period that does not include an “internal,” or statutory,
discovery rule. 2007 UT App 101, ¶¶ 26–29, 158 P.3d
562. The question of whether section 78–12–21.5(3)(a)
was a statute of repose—and thus whether the trial court
erred in tolling the limitations period on that basis—was
never addressed in Moore and does not appear to have


been raised by the appellant as a ground for reversal. 5


Id. Moore therefore did not decide whether section 78–
12–21.5(3)(a) was a statute of repose, and its holding is
not inconsistent with our conclusion that section 78B–2–
225(3)(a) is a statute of repose.


5 The appellants in Moore v. Smith did argue that “the
legislature intended to hold contract claims related
to property improvements outside of the application
of any discovery rule.” 2007 UT App 101, ¶ 28, 158
P.3d 562. However, this court held that the appellants
“provide[d] no authority for this legislative intent
argument,” and we rejected the argument without
addressing its merits. Id.


II. The Willises' Contract–Based Claims Are
Barred by Utah Code Section 78B–2–225(3)(a).


[7]  ¶ 12 Having concluded that Utah Code section 78B–
2–225(3)(a) is a statute of repose, we next consider whether
the Willises' contract claims are time-barred under that
statute. “An action by or against a provider based in
contract or warranty shall be commenced within six
years of the date of completion of the improvement or
abandonment of construction.” Utah Code Ann. § 78B–2–
225(3)(a) (LexisNexis 2008). It is undisputed that DeWitt
completed construction and the Willises took possession
of the house on December 27, 2005. The Willises therefore
needed to commence any contract or warranty action
against DeWitt within six years of that date. The Willises
did not file suit until June 15, 2012. As a result, their


contract claims are time-barred under the statute. 6  We
therefore affirm the district court's summary judgment
dismissing the Willises' claims.
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Willis v. DeWitt, 350 P.3d 250 (2015)


786 Utah Adv. Rep. 28, 2015 UT App 123


 © 2017 Thomson Reuters. No claim to original U.S. Government Works. 4


6 The Willises' fraudulent-concealment argument is
premised on a variation of the discovery rule that is
applicable in cases involving statutes of limitations.
See Berenda v. Langford, 914 P.2d 45, 51–52 (Utah
1996). Because Utah Code section 78B–2–225(3)(a) is
a statute of repose, “the discovery rule cannot operate
to toll” the six-year limit. See Kunz v. Kunz (In re
Marriage of Kunz), 2006 UT App 151, ¶ 21, 136 P.3d
1278. The Willises have raised no argument that the
circumstances of this case justify an exception to this
rule.


CONCLUSION


¶ 13 Utah Code section 78B–2–225(3)(a) is a statute of
repose and therefore may not be tolled by application of
a discovery rule. The Willises' contract claims were not
brought within six years of the completion of construction
as required by statute, and are thus time-barred. We affirm
the district court's summary judgment.


All Citations


350 P.3d 250, 786 Utah Adv. Rep. 28, 2015 UT App 123
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West's Utah Code Annotated
Title 78b. Judicial Code


Chapter 2. Statutes of Limitations
Part 1. General Provisions and Special Actions


U.C.A. 1953 § 78B-2-117
Formerly cited as UT ST § 78-12-48


§ 78B-2-117. Statute of limitations--Asbestos damages


Currentness


(1)(a) Notwithstanding any other provision of law, a statute of limitation or repose may not bar an action to recover
damages from any manufacturer of any construction materials containing asbestos and arising out of the manufacturer's
providing of the materials, directly or through other persons, for use in construction of any building within the state
until July 1, 1991, or until three years after the person or entity bringing the action discovers or with reasonable diligence
could have discovered the injury or damages, whichever is later.


(b) Subsection (1)(a)provides a statute of limitation for the specified actions, and also acts retroactively to permit,
within time limits, the commencement of actions under this section that are otherwise barred.


(2) As used in this section, “asbestos” means asbestiform varieties of:


(a) chrysotile (serpentine);


(b) crocidolite (riebeckite);


(c) amosite (cummingtonite-grunerite);


(d) anthophyllite;


(e) tremolite; or


(f) actinolite.


Credits
Laws 2008, c. 3, § 638, eff. Feb. 7, 2008.


U.C.A. 1953 § 78B-2-117, UT ST § 78B-2-117
Current through 2016 Fourth Special Session.
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West's Utah Code Annotated
Title 78. Judicial Code [Renumbered and Repealed] (Refs & Annos)


Part 2. Actions, Venue, Limitation of Actions
Chapter 14. Utah Health Care Malpractice Act [Renumbered and Repealed]


U.C.A. 1953 § 78-14-4


§ 78-14-4. Renumbered as § 78B-3-404 by Laws 2008, c. 3, § 710, eff. Feb. 7, 2008


Currentness


U.C.A. 1953 § 78-14-4, UT ST § 78-14-4
Current through 2016 Fourth Special Session.
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West's Utah Code Annotated
Title 30. Husband and Wife


Chapter 1. Marriage


U.C.A. 1953 § 30-1-4.5


§ 30-1-4.5. Validity of marriage not solemnized


Currentness


(1) A marriage which is not solemnized according to this chapter shall be legal and valid if a court or administrative
order establishes that it arises out of a contract between a man and a woman who:


(a) are of legal age and capable of giving consent;


(b) are legally capable of entering a solemnized marriage under the provisions of this chapter;


(c) have cohabited;


(d) mutually assume marital rights, duties, and obligations; and


(e) who hold themselves out as and have acquired a uniform and general reputation as husband and wife.


(2) The determination or establishment of a marriage under this section shall occur during the relationship described in
Subsection (1), or within one year following the termination of that relationship. Evidence of a marriage recognizable
under this section may be manifested in any form, and may be proved under the same general rules of evidence as facts
in other cases.


Credits
Laws 1987, c. 246, § 2; Laws 2004, c. 261, § 2, eff. March 23, 2004; Laws 2011, c. 297, § 212, eff. May 10, 2011.


Notes of Decisions (46)


U.C.A. 1953 § 30-1-4.5, UT ST § 30-1-4.5
Current through 2016 Fourth Special Session.


End of Document © 2017 Thomson Reuters. No claim to original U.S. Government Works.



http://www.westlaw.com/Browse/Home/StatutesCourtRules/UtahStatutesCourtRules?transitionType=DocumentItem&contextData=(sc.Search)&rs=clbt1.0&vr=3.0

http://www.westlaw.com/Browse/Home/StatutesCourtRules/UtahStatutesCourtRules?guid=NBC044560F42711DBAD02B29F305936AB&transitionType=DocumentItem&contextData=(sc.Search)&rs=clbt1.0&vr=3.0

http://www.westlaw.com/Browse/Home/StatutesCourtRules/UtahStatutesCourtRules?guid=NBC3E6830F42711DBAD02B29F305936AB&transitionType=DocumentItem&contextData=(sc.Search)&rs=clbt1.0&vr=3.0

http://www.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(IEB0F2EF095-7611D8A74D8-7B95E93B7F0)&originatingDoc=NE8E20B10F4CE11DBA5F3BE9241D6651E&refType=SL&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(I185A2B6066-0F11E0855E9-68123A28013)&originatingDoc=NE8E20B10F4CE11DBA5F3BE9241D6651E&refType=SL&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/RelatedInformation/NotesofDecisions?docGuid=NE8E20B10F4CE11DBA5F3BE9241D6651E&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=NotesOfDecision&contextData=(sc.Search)

Jeffrey.welch

Highlight












§ 75-3-107. Probate and testacy proceedings--Ultimate time..., UT ST § 75-3-107


 © 2017 Thomson Reuters. No claim to original U.S. Government Works. 1


West's Utah Code Annotated
Title 75. Utah Uniform Probate Code (Refs & Annos)


Chapter 3. Probate of Wills and Administration (Refs & Annos)
Part 1. General Provisions


U.C.A. 1953 § 75-3-107


§ 75-3-107. Probate and testacy proceedings--Ultimate time limit--Presumption and order of intestacy


Currentness


(1) No informal probate proceeding or formal testacy proceeding, other than a proceeding to probate a will previously
probated at the testator's domicile, may be commenced more than three years after the decedent's death, except:


(a) If a previous proceeding was dismissed because of doubt about the fact of the decedent's death, appropriate probate
or testacy proceedings may be maintained at any time thereafter upon a finding that the decedent's death occurred
prior to the initiation of the previous proceeding and the applicant or petitioner has not delayed unduly in initiating
the subsequent proceeding.


(b) Appropriate probate or testacy proceedings may be maintained in relation to the estate of an absent, disappeared,
or missing person for whose estate a conservator has been appointed, at any time within three years after the
conservator becomes able to establish the death of the protected person.


(c) A proceeding to contest an informally probated will and to secure appointment of the person with legal priority for
appointment in the event the contest is successful, may be commenced within the later of 12 months from the informal
probate or three years from the decedent's death.


(2) The limitations provided in Subsection (1) do not apply to proceedings to construe probated wills or determine heirs
of an intestate. In cases under Subsection (1)(a) or (b), the date on which a testacy proceeding is properly commenced
shall be deemed to be the date of the decedent's death for purposes of other limitations provisions of this title which
relate to the date of death.


(3) If no will is probated within three years from death, the presumption of intestacy is final and the court shall upon
filing a proper petition enter an order to that effect.


(4) Notwithstanding the time restriction in Subsection (1), the court has continuing jurisdiction to:


(a) determine what property was owned by the decedent at the time of death; and


(b) appoint, formally or informally, a personal representative or special administrator to administer the decedent's
estate.



http://www.westlaw.com/Browse/Home/StatutesCourtRules/UtahStatutesCourtRules?transitionType=DocumentItem&contextData=(sc.Search)&rs=clbt1.0&vr=3.0

http://www.westlaw.com/Browse/Home/StatutesCourtRules/UtahStatutesCourtRules?guid=N81A34FA08F7911DBAEB0F162C0EFAF87&transitionType=DocumentItem&contextData=(sc.Search)&rs=clbt1.0&vr=3.0

http://www.westlaw.com/Link/Document/FullText?findType=l&cite=lk(UTSTT75R)&originatingDoc=NFC512E908F8611DBAEB0F162C0EFAF87&refType=CM&sourceCite=U.C.A.+1953+%c2%a7+75-3-107&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&pubNum=1000511&contextData=(sc.Search)

http://www.westlaw.com/Browse/Home/StatutesCourtRules/UtahStatutesCourtRules?guid=N8CE600608F7911DBAEB0F162C0EFAF87&transitionType=DocumentItem&contextData=(sc.Search)&rs=clbt1.0&vr=3.0

http://www.westlaw.com/Link/Document/FullText?findType=l&cite=lk(UTSTT75C3R)&originatingDoc=NFC512E908F8611DBAEB0F162C0EFAF87&refType=CM&sourceCite=U.C.A.+1953+%c2%a7+75-3-107&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&pubNum=1000511&contextData=(sc.Search)

http://www.westlaw.com/Browse/Home/StatutesCourtRules/UtahStatutesCourtRules?guid=N8D09DC108F7911DBAEB0F162C0EFAF87&transitionType=DocumentItem&contextData=(sc.Search)&rs=clbt1.0&vr=3.0

Jeffrey.welch

Highlight







§ 75-3-107. Probate and testacy proceedings--Ultimate time..., UT ST § 75-3-107


 © 2017 Thomson Reuters. No claim to original U.S. Government Works. 2


Credits
Laws 1975, c. 150, § 4; Laws 1977, c. 194, § 20; Laws 1989, c. 107, § 1; Laws 2013, c. 364, § 15, eff. May 14, 2013; Laws
2014, c. 142, § 2, eff. May 13, 2014.


Editors' Notes


UNIFORM LAW COMMENTS[UPC § 3-108]


As originally approved and read with 3-102's requirement that wills be probated before being admissible in evidence,
this section created a three-year-from death time period within which proceedings concerning a succession (other than
a determination of heirs, or will interpretation or construction) must be commenced. Unless certain limited exceptions
were met, an estate became conclusively intestate if no formal or informal estate proceeding was commenced within the
three year period, and no administration could be opened in order to generate a deed of distribution for purposes of
proving a succession.


Several of the original UPC states rejected the three year bar against late-offered wills and the correlated notion that
formal proceedings to determine heirs in previously unadministered estates were necessary to generate title muniments
locating inherited land in lawful successors. Critics preferred continued availability of UPC's procedures for appointing
p.r.'s whose distributive instruments gave protection to purchasers. The 1987 technical amendment to 3-108 reduced, but
failed to eliminate, instances in which original probate and appointment proceedings were barred by the 3 year limitation
period.


Notes of Decisions (9)


U.C.A. 1953 § 75-3-107, UT ST § 75-3-107
Current through 2016 Fourth Special Session.
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West's Utah Code Annotated
Title 78. Judicial Code [Renumbered and Repealed] (Refs & Annos)


Part 2. Actions, Venue, Limitation of Actions
Chapter 12. Limitation of Actions [Renumbered and Repealed]


Article 2. Other than Real Property


U.C.A. 1953 § 78-12-25.5


§ 78-12-25.5. Renumbered as § 78-12-21.5 by Laws 1999, c. 123, § 1, eff. May 3, 1999


Currentness


U.C.A. 1953 § 78-12-25.5, UT ST § 78-12-25.5
Current through 2016 Fourth Special Session.


End of Document © 2017 Thomson Reuters. No claim to original U.S. Government Works.



http://www.westlaw.com/Browse/Home/StatutesCourtRules/UtahStatutesCourtRules?transitionType=DocumentItem&contextData=(sc.Search)&rs=clbt1.0&vr=3.0

http://www.westlaw.com/Browse/Home/StatutesCourtRules/UtahStatutesCourtRules?guid=NCCC339908F7A11DBAEB0F162C0EFAF87&transitionType=DocumentItem&contextData=(sc.Search)&rs=clbt1.0&vr=3.0

http://www.westlaw.com/Link/Document/FullText?findType=l&cite=lk(UTSTT78R)&originatingDoc=NB2BB86C08F8811DBAEB0F162C0EFAF87&refType=CM&sourceCite=U.C.A.+1953+%c2%a7+78-12-25.5&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&pubNum=1000511&contextData=(sc.Search)

http://www.westlaw.com/Browse/Home/StatutesCourtRules/UtahStatutesCourtRules?guid=NE7BEB9E08F7A11DBAEB0F162C0EFAF87&transitionType=DocumentItem&contextData=(sc.Search)&rs=clbt1.0&vr=3.0

http://www.westlaw.com/Browse/Home/StatutesCourtRules/UtahStatutesCourtRules?guid=NE9CF98808F7A11DBAEB0F162C0EFAF87&transitionType=DocumentItem&contextData=(sc.Search)&rs=clbt1.0&vr=3.0

http://www.westlaw.com/Browse/Home/StatutesCourtRules/UtahStatutesCourtRules?guid=NEB9FC4A08F7A11DBAEB0F162C0EFAF87&transitionType=DocumentItem&contextData=(sc.Search)&rs=clbt1.0&vr=3.0






§ 78-12-48. Renumbered as § 78B-2-117 by Laws 2008, c. 3, §..., UT ST § 78-12-48


 © 2017 Thomson Reuters. No claim to original U.S. Government Works. 1


West's Utah Code Annotated
Title 78. Judicial Code [Renumbered and Repealed] (Refs & Annos)


Part 2. Actions, Venue, Limitation of Actions
Chapter 12. Limitation of Actions [Renumbered and Repealed]


Article 3. Miscellaneous Provisions


U.C.A. 1953 § 78-12-48


§ 78-12-48. Renumbered as § 78B-2-117 by Laws 2008, c. 3, § 638, eff. Feb. 7, 2008


Currentness


U.C.A. 1953 § 78-12-48, UT ST § 78-12-48
Current through 2016 Fourth Special Session.
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West's Utah Code Annotated
Title 78. Judicial Code [Renumbered and Repealed] (Refs & Annos)


Part 2. Actions, Venue, Limitation of Actions
Chapter 14. Utah Health Care Malpractice Act [Renumbered and Repealed]


U.C.A. 1953 § 78-14-12


§ 78-14-12. Renumbered as § 78B-3-416 by Laws 2008, c. 3, § 722, eff. Feb. 7, 2008


Currentness


U.C.A. 1953 § 78-14-12, UT ST § 78-14-12
Current through 2016 Fourth Special Session.
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West's Utah Code Annotated
Title 78. Judicial Code [Renumbered and Repealed] (Refs & Annos)


Part 2. Actions, Venue, Limitation of Actions
Chapter 14. Utah Health Care Malpractice Act [Renumbered and Repealed]


U.C.A. 1953 § 78-14-13


§ 78-14-13. Renumbered as § 78B-3-417 by Laws 2008, c. 3, § 723, eff. Feb. 7, 2008


Currentness


U.C.A. 1953 § 78-14-13, UT ST § 78-14-13
Current through 2016 Fourth Special Session.
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West's Utah Code Annotated
Title 78b. Judicial Code


Chapter 2. Statutes of Limitations
Part 2. Real Property


U.C.A. 1953 § 78B-2-205
Formerly cited as UT ST § 78-12-5.1


§ 78B-2-205. Seizure or possession within seven years--Proviso--Tax title


Currentness


(1) An action for the recovery or possession of real property may not be maintained, unless the plaintiff or his predecessor
owned or possessed the property within seven years before the commencement of the action.


(2) Actions or defenses brought to recover, take possession of, quiet title, or determine the ownership of real property
against the holder of a tax title to the property, may not be commenced more than four years after the date of the tax
deed, conveyance, or transfer creating the tax title unless the person commencing the action or defense or his predecessor
has actually occupied or been in possession of the property within four years prior to the commencement of the action
or defense.


Credits
Laws 2008, c. 3, § 643, eff. Feb. 7, 2008.


Notes of Decisions (33)


U.C.A. 1953 § 78B-2-205, UT ST § 78B-2-205
Current through 2016 Fourth Special Session.
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West's Utah Code Annotated
Title 78b. Judicial Code


Chapter 2. Statutes of Limitations
Part 2. Real Property


U.C.A. 1953 § 78B-2-225
Formerly cited as UT ST § 78-12-21.5


§ 78B-2-225. Actions related to improvements in real property


Currentness


(1) As used in this section:


(a) “Abandonment” means that there has been no design or construction activity on the improvement for a continuous
period of one year.


(b) “Action” means any claim for judicial, arbitral, or administrative relief for acts, errors, omissions, or breach of
duty arising out of or related to the design, construction, or installation of an improvement, whether based in tort,
contract, warranty, strict liability, indemnity, contribution, or other source of law.


(c) “Completion of improvement” means the date of substantial completion of an improvement to real property as
established by the earliest of:


(i) a Certificate of Substantial Completion;


(ii) a Certificate of Occupancy issued by a governing agency; or


(iii) the date of first use or possession of the improvement.


(d) “Improvement” means any building, structure, infrastructure, road, utility, or other similar man-made change,
addition, modification, or alteration to real property.


(e) “Person” means an individual, corporation, limited liability company, partnership, joint venture, association,
proprietorship, or any other legal or governmental entity.


(f) “Provider” means any person contributing to, providing, or performing studies, plans, specifications, drawings,
designs, value engineering, cost or quantity estimates, surveys, staking, construction, and the review, observation,
administration, management, supervision, inspections, and tests of construction for or in relation to an improvement.


(2) The Legislature finds that:
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(a) exposing a provider to suits and liability for acts, errors, omissions, or breach of duty after the possibility of injury
or damage has become highly remote and unexpectedly creates costs and hardships to the provider and the citizens
of the state;


(b) these costs and hardships include liability insurance costs, records storage costs, undue and unlimited liability risks
during the life of both a provider and an improvement, and difficulties in defending against claims many years after
completion of an improvement;


(c) these costs and hardships constitute clear social and economic evils;


(d) the possibility of injury and damage becomes highly remote and unexpected seven years following completion or
abandonment; and


(e) except as provided in Subsection (7), it is in the best interests of the citizens of the state to impose the periods of
limitation and repose provided in this chapter upon all causes of action by or against a provider arising out of or
related to the design, construction, or installation of an improvement.


(3)(a) An action by or against a provider based in contract or warranty shall be commenced within six years of the date
of completion of the improvement or abandonment of construction. Where an express contract or warranty establishes
a different period of limitations, the action shall be initiated within that limitations period.


(b) All other actions by or against a provider shall be commenced within two years from the earlier of the date of
discovery of a cause of action or the date upon which a cause of action should have been discovered through reasonable
diligence. If the cause of action is discovered or discoverable before completion of the improvement or abandonment
of construction, the two-year period begins to run upon completion or abandonment.


(4) Notwithstanding Subsection (3)(b), an action may not be commenced against a provider more than nine years after
completion of the improvement or abandonment of construction. In the event the cause of action is discovered or
discoverable in the eighth or ninth year of the nine-year period, the injured person shall have two additional years from
that date to commence an action.


(5) Subsection (4) does not apply to an action against a provider:


(a) who has fraudulently concealed his act, error, omission, or breach of duty, or the injury, damage, or other loss
caused by his act, error, omission, or breach of duty; or


(b) for a willful or intentional act, error, omission, or breach of duty.
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(6) If a person otherwise entitled to bring an action did not commence the action within the periods prescribed by
Subsections (3) and (4) solely because that person was a minor or mentally incompetent and without a legal guardian,
that person shall have two years from the date the disability is removed to commence the action.


(7) This section shall not apply to an action for the death of or bodily injury to an individual while engaged in the design,
installation, or construction of an improvement.


(8) The time limitation imposed by this section does not apply to any action against any person in actual possession
or control of the improvement as owner, tenant, or otherwise, at the time any defective or unsafe condition of the
improvement proximately causes the injury for which the action is brought.


(9) This section does not extend the period of limitation or repose otherwise prescribed by law or a valid and enforceable
contract.


(10) This section does not create or modify any claim or cause of action.


(11) This section applies to all causes of action that accrue after May 3, 2003, notwithstanding that the improvement
was completed or abandoned before May 3, 2004.


Credits
Laws 2008, c. 3, § 663, eff. Feb. 7, 2008.


Notes of Decisions (33)


U.C.A. 1953 § 78B-2-225, UT ST § 78B-2-225
Current through 2016 Fourth Special Session.
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West's Utah Code Annotated
Title 78b. Judicial Code


Chapter 3. Actions and Venue
Part 4. Utah Health Care Malpractice Act (Refs & Annos)


U.C.A. 1953 § 78B-3-402
Formerly cited as UT ST § 78-14-2


§ 78B-3-402. Legislative findings and declarations--Purpose of act


Currentness


(1) The Legislature finds and declares that the number of suits and claims for damages and the amount of judgments and
settlements arising from health care has increased greatly in recent years. Because of these increases the insurance industry
has substantially increased the cost of medical malpractice insurance. The effect of increased insurance premiums and
increased claims is increased health care cost, both through the health care providers passing the cost of premiums to
the patient and through the provider's practicing defensive medicine because he views a patient as a potential adversary
in a lawsuit. Further, certain health care providers are discouraged from continuing to provide services because of the
high cost and possible unavailability of malpractice insurance.


(2) In view of these recent trends and with the intention of alleviating the adverse effects which these trends are
producing in the public's health care system, it is necessary to protect the public interest by enacting measures designed
to encourage private insurance companies to continue to provide health-related malpractice insurance while at the same
time establishing a mechanism to ensure the availability of insurance in the event that it becomes unavailable from private
companies.


(3) In enacting this act, it is the purpose of the Legislature to provide a reasonable time in which actions may be
commenced against health care providers while limiting that time to a specific period for which professional liability
insurance premiums can be reasonably and accurately calculated; and to provide other procedural changes to expedite
early evaluation and settlement of claims.


Credits
Laws 2008, c. 3, § 708, eff. Feb. 7, 2008.


Notes of Decisions (2)


U.C.A. 1953 § 78B-3-402, UT ST § 78B-3-402
Current through 2016 Fourth Special Session.
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West's Utah Code Annotated
Title 78b. Judicial Code


Chapter 3. Actions and Venue
Part 4. Utah Health Care Malpractice Act (Refs & Annos)


U.C.A. 1953 § 78B-3-404
Formerly cited as UT ST § 78-14-4


§ 78B-3-404. Statute of limitations--Exceptions--Application


Currentness


(1) A malpractice action against a health care provider shall be commenced within two years after the plaintiff or patient
discovers, or through the use of reasonable diligence should have discovered the injury, whichever first occurs, but not
to exceed four years after the date of the alleged act, omission, neglect, or occurrence.


(2) Notwithstanding Subsection (1):


(a) in an action where the allegation against the health care provider is that a foreign object has been wrongfully
left within a patient's body, the claim shall be barred unless commenced within one year after the plaintiff or patient
discovers, or through the use of reasonable diligence should have discovered, the existence of the foreign object
wrongfully left in the patient's body, whichever first occurs; or


(b) in an action where it is alleged that a patient has been prevented from discovering misconduct on the part of a health
care provider because that health care provider has affirmatively acted to fraudulently conceal the alleged misconduct,
the claim shall be barred unless commenced within one year after the plaintiff or patient discovers, or through the use
of reasonable diligence, should have discovered the fraudulent concealment, whichever first occurs.


Credits
Laws 2008, c. 3, § 710, eff. Feb. 7, 2008; Laws 2012, c. 384, § 4, eff. May 8, 2012.


Notes of Decisions (124)


U.C.A. 1953 § 78B-3-404, UT ST § 78B-3-404
Current through 2016 Fourth Special Session.
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West's Utah Code Annotated
Title 78b. Judicial Code


Chapter 3. Actions and Venue
Part 4. Utah Health Care Malpractice Act (Refs & Annos)


U.C.A. 1953 § 78B-3-405
Formerly cited as UT ST § 78-14-4.5


§ 78B-3-405. Amount of award reduced by amounts of collateral sources available to
plaintiff--No reduction where subrogation right exists--Collateral sources defined--


Procedure to preserve subrogation rights--Evidence admissible--Exceptions


Currentness


(1) In all malpractice actions against health care providers as defined in Section 78B-3-403 in which damages are awarded
to compensate the plaintiff for losses sustained, the court shall reduce the amount of the award by the total of all amounts
paid to the plaintiff from all collateral sources which are available to him. No reduction may be made for collateral
sources for which a subrogation right exists as provided in this section nor shall there be a reduction for any collateral
payment not included in the award of damages.


(2) Upon a finding of liability and an awarding of damages by the trier of fact, the court shall receive evidence concerning
the total amounts of collateral sources which have been paid to or for the benefit of the plaintiff or are otherwise available
to him. The court shall also take testimony of any amount which has been paid, contributed, or forfeited by, or on behalf
of the plaintiff or members of his immediate family to secure his right to any collateral source benefit which he is receiving
as a result of his injury, and shall offset any reduction in the award by those amounts. Evidence may not be received and
a reduction may not be made with respect to future collateral source benefits except as specified in Subsection (5).


(3) For purposes of this section “collateral source” means payments made to or for the benefit of the plaintiff for:


(a) medical expenses and disability payments payable under the United States Social Security Act, any federal, state,
or local income disability act, or any other public program, except the federal programs which are required by law
to seek subrogation;


(b) any health, sickness, or income replacement insurance, automobile accident insurance that provides health benefits
or income replacement coverage, and any other similar insurance benefits, except life insurance benefits available to
the plaintiff, whether purchased by the plaintiff or provided by others;


(c) any contract or agreement of any person, group, organization, partnership, or corporation to provide, pay for,
or reimburse the costs of hospital, medical, dental, or other health care services, except benefits received as gifts,
contributions, or assistance made gratuitously; and


(d) any contractual or voluntary wage continuation plan provided by employers or any other system intended to
provide wages during a period of disability.
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(4) To preserve subrogation rights for amounts paid or received prior to settlement or judgment, a provider of collateral
sources shall, at least 30 days before settlement or trial of the action, serve a written notice upon each health care provider
against whom the malpractice action has been asserted. The written notice shall state:


(a) the name and address of the provider of collateral sources;


(b) the amount of collateral sources paid;


(c) the names and addresses of all persons who received payment; and


(d) the items and purposes for which payment has been made.


(5) Evidence is admissible of government programs that provide payments or benefits available in the future to or for
the benefit of the plaintiff to the extent available irrespective of the recipient's ability to pay. Evidence of the likelihood
or unlikelihood that the programs, payments, or benefits will be available in the future is also admissible. The trier of
fact may consider the evidence in determining the amount of damages awarded to a plaintiff for future expenses.


(6) A provider of collateral sources is not entitled to recover any amount of benefits from a health care provider, the
plaintiff, or any other person or entity as reimbursement for collateral source payments made prior to settlement or
judgment, including any payments made under Title 26, Chapter 19, Medical Benefits Recovery Act, except to the extent
that subrogation rights to amounts paid prior to settlement or judgment are preserved as provided in this section.


(7) All policies of insurance providing benefits affected by this section are construed in accordance with this section.


Credits
Laws 2008, c. 3, § 711, eff. Feb. 7, 2008.


Notes of Decisions (7)


U.C.A. 1953 § 78B-3-405, UT ST § 78B-3-405
Current through 2016 Fourth Special Session.
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West's Utah Code Annotated
Title 78b. Judicial Code


Chapter 3. Actions and Venue
Part 4. Utah Health Care Malpractice Act (Refs & Annos)


U.C.A. 1953 § 78B-3-412
Formerly cited as UT ST § 78-14-8


§ 78B-3-412. Notice of intent to commence action


Currentness


(1) A malpractice action against a health care provider may not be initiated unless and until the plaintiff:


(a) gives the prospective defendant or his executor or successor, at least 90 days' prior notice of intent to commence
an action; and


(b) except for an action against a dentist, the plaintiff receives a certificate of compliance from the division in
accordance with Section 78B-3-418.


(2) The notice shall include:


(a) a general statement of the nature of the claim;


(b) the persons involved;


(c) the date, time, and place of the occurrence;


(d) the circumstances surrounding the claim;


(e) specific allegations of misconduct on the part of the prospective defendant; and


(f) the nature of the alleged injuries and other damages sustained.


(3) Notice may be in letter or affidavit form executed by the plaintiff or his attorney. Service shall be accomplished by
persons authorized and in the manner prescribed by the Utah Rules of Civil Procedure for the service of the summons
and complaint in a civil action or by certified mail, return receipt requested, in which case notice shall be considered
served on the date of mailing.
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(4) Notice shall be served within the time allowed for commencing a malpractice action against a health care provider.
If the notice is served less than 90 days prior to the expiration of the applicable time period, the time for commencing
the malpractice action against the health care provider shall be extended to 120 days from the date of service of notice.


(5) This section shall, for purposes of determining its retroactivity, not be construed as relating to the limitation on the
time for commencing any action, and shall apply only to causes of action arising on or after April 1, 1976. This section
shall not apply to third party actions, counterclaims or crossclaims against a health care provider.


Credits
Laws 2008, c. 3, § 718, eff. Feb. 7, 2008; Laws 2010, c. 97, § 2, eff. May 11, 2010.


Notes of Decisions (35)


U.C.A. 1953 § 78B-3-412, UT ST § 78B-3-412
Current through 2016 Fourth Special Session.
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West's Utah Code Annotated
Title 78b. Judicial Code


Chapter 3. Actions and Venue
Part 4. Utah Health Care Malpractice Act (Refs & Annos)


U.C.A. 1953 § 78B-3-416
Formerly cited as UT ST § 78-14-12


§ 78B-3-416. Division to provide panel--Exemption--Procedures--Statute of limitations
tolled--Composition of panel--Expenses--Division authorized to set license fees


Currentness


(1)(a) The division shall provide a hearing panel in alleged medical liability cases against health care providers as defined
in Section 78B-3-403, except dentists.


(b)(i) The division shall establish procedures for prelitigation consideration of medical liability claims for damages
arising out of the provision of or alleged failure to provide health care.


(ii) The division may establish rules necessary to administer the process and procedures related to prelitigation
hearings and the conduct of prelitigation hearings in accordance with Sections 78B-3-416 through 78B-3-420.


(c) The proceedings are informal, nonbinding, and are not subject to Title 63G, Chapter 4, Administrative Procedures
Act, but are compulsory as a condition precedent to commencing litigation.


(d) Proceedings conducted under authority of this section are confidential, privileged, and immune from civil process.


(2)(a) The party initiating a medical liability action shall file a request for prelitigation panel review with the division
within 60 days after the service of a statutory notice of intent to commence action under Section 78B-3-412.


(b) The request shall include a copy of the notice of intent to commence action. The request shall be mailed to all
health care providers named in the notice and request.


(3)(a) The filing of a request for prelitigation panel review under this section tolls the applicable statute of limitations
until the later of:


(i) 60 days following the division's issuance of:


(A) an opinion by the prelitigation panel; or


(B) a certificate of compliance under Section 78B-3-418; or
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(ii) the expiration of the time for holding a hearing under Subsection (3)(b)(ii).


(b) The division shall:


(i) send any opinion issued by the panel to all parties by regular mail; and


(ii) complete a prelitigation hearing under this section within:


(A) 180 days after the filing of the request for prelitigation panel review; or


(B) any longer period as agreed upon in writing by all parties to the review.


(c) If the prelitigation hearing has not been completed within the time limits established in Subsection (3)(b)(ii), the
claimant shall:


(i) file an affidavit of merit under the provisions of Section 78B-3-423; or


(ii) file an affidavit with the division within 180 days of the request for pre-litigation review, in accordance with
Subsection (3)(d), alleging that the respondent has failed to reasonably cooperate in scheduling the hearing.


(d) If the claimant files an affidavit under Subsection (3)(c)(ii):


(i) within 15 days of the filing of the affidavit under Subsection (3)(c)(ii), the division shall determine whether either
the respondent or the claimant failed to reasonably cooperate in the scheduling of a pre-litigation hearing; and


(ii)(A) if the determination is that the respondent failed to reasonably cooperate in the scheduling of a hearing, and
the claimant did not fail to reasonably cooperate, the division shall, issue a certificate of compliance for the claimant
in accordance with Section 78B-3-418; or


(B) if the division makes a determination other than the determination in Subsection (3)(d)(ii)(A), the claimant
shall file an affidavit of merit in accordance with Section 78B-3-423, within 30 days of the determination of the
division under this Subsection (3).


(e)(i) The claimant and any respondent may agree by written stipulation that no useful purpose would be served by
convening a prelitigation panel under this section.
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(ii) When the stipulation is filed with the division, the division shall within 10 days after receipt issue a certificate
of compliance under Section 78B-3-418, as it concerns the stipulating respondent, and stating that the claimant has
complied with all conditions precedent to the commencement of litigation regarding the claim.


(4) The division shall provide for and appoint an appropriate panel or panels to hear complaints of medical liability and
damages, made by or on behalf of any patient who is an alleged victim of medical liability. The panels are composed of:


(a) one member who is a resident lawyer currently licensed and in good standing to practice law in this state and
who shall serve as chairman of the panel, who is appointed by the division from among qualified individuals who
have registered with the division indicating a willingness to serve as panel members, and a willingness to comply with
the rules of professional conduct governing lawyers in the state, and who has completed division training regarding
conduct of panel hearings;


(b)(i) one member who is a licensed health care provider listed under Section 78B-3-403, who is practicing and
knowledgeable in the same specialty as the proposed defendant, and who is appointed by the division in accordance
with Subsection (5); or


(ii) in claims against only hospitals or their employees, one member who is an individual currently serving in a
hospital administration position directly related to hospital operations or conduct that includes responsibility for
the area of practice that is the subject of the liability claim, and who is appointed by the division; and


(c) a lay panelist who is not a lawyer, doctor, hospital employee, or other health care provider, and who is a responsible
citizen of the state, selected and appointed by the division from among individuals who have completed division
training with respect to panel hearings.


(5)(a) Each person listed as a health care provider in Section 78B-3-403 and practicing under a license issued by the state,
is obligated as a condition of holding that license to participate as a member of a medical liability prelitigation panel
at reasonable times, places, and intervals, upon issuance, with advance notice given in a reasonable time frame, by the
division of an Order to Participate as a Medical Liability Prelitigation Panel Member.


(b) A licensee may be excused from appearance and participation as a panel member upon the division finding
participation by the licensee will create an unreasonable burden or hardship upon the licensee.


(c) A licensee whom the division finds failed to appear and participate as a panel member when so ordered, without
adequate explanation or justification and without being excused for cause by the division, may be assessed an
administrative fine not to exceed $5,000.


(d) A licensee whom the division finds intentionally or repeatedly failed to appear and participate as a panel member
when so ordered, without adequate explanation or justification and without being excused for cause by the division,
may be assessed an administrative fine not to exceed $5,000, and is guilty of unprofessional conduct.
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(e) All fines collected under Subsections (5)(c) and (d) shall be deposited in the Physicians Education Fund created
in Section 58-67a-1.


(6) Each person selected as a panel member shall certify, under oath, that he has no bias or conflict of interest with
respect to any matter under consideration.


(7) A member of the prelitigation hearing panel may not receive compensation or benefits for the member's service, but
may receive per diem and travel expenses in accordance with:


(a) Section 63A-3-106;


(b) Section 63A-3-107; and


(c) rules made by the Division of Finance pursuant to Sections 63A-3-106 and 63A-3-107.


(8)(a) In addition to the actual cost of administering the licensure of health care providers, the division may set license
fees of health care providers within the limits established by law equal to their proportionate costs of administering
prelitigation panels.


(b) The claimant bears none of the costs of administering the prelitigation panel except under Section 78B-3-420.


Credits
Laws 2008, c. 3, § 722, eff. Feb. 7, 2008; Laws 2008, c. 382, § 2230, eff. May 5, 2008; Laws 2010, c. 97, § 3, eff. May 11,
2010; Laws 2010, c. 286, § 206, eff. May 11, 2010.


Notes of Decisions (18)
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West's Utah Code Annotated
Title 78b. Judicial Code


Chapter 3. Actions and Venue
Part 4. Utah Health Care Malpractice Act (Refs & Annos)


U.C.A. 1953 § 78B-3-423


§ 78B-3-423. Affidavit of merit


Currentness


(1)(a) Before a claimant may receive a certificate of compliance under Sections 78B-3-416 and 78B-3-418, a claimant
shall file an affidavit of merit under this section:


(i) within 60 days of the date of the panel's opinion, if the claimant receives a finding from the pre-litigation panel
in accordance with Section 78B-3-418 of non-meritorious for either:


(A) the claim of breach of applicable standard of care; or


(B) that the breach of care was the proximate cause of injury;


(ii) within 60 days of the expiration of the time limit in Subsection 78B-3-416(3)(b)(ii), if a pre-litigation hearing is
not held within the time limits under Subsection 78B-3-416(3)(b)(ii); or


(iii) within 30 days of the division's determination under Subsection 78B-3-416(3)(d)(ii)(B), if the division makes a
determination under Subsection 78B-3-416(3)(d)(ii)(B).


(b) A claimant who is required to file an affidavit of merit under Subsection (1)(a) shall:


(i) file the affidavit of merit with the division; and


(ii) serve each defendant with the affidavit of merit in accordance with Subsection 78B-3-412(3).


(2) The affidavit of merit shall:


(a) be executed by the claimant's attorney or the claimant if the claimant is proceeding pro se, stating that the affiant has
consulted with and reviewed the facts of the case with a health care provider who has determined after a review of the
medical record and other relevant material involved in the particular action that there is a reasonable and meritorious
cause for the filing of a medical liability action; and
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(b) include an affidavit signed by a health care provider who meets the requirements of Subsection (3), which states
that in the health care provider's opinion:


(i) there are reasonable grounds to believe that the applicable standard of care was breached;


(ii) the breach was a proximate cause of the injury claimed in the notice of intent to commence action; and


(iii) the reasons for the health care provider's opinion.


(c) The statement required in Subsection (2)(b)(i) shall be waived if the claimant received an opinion that there was a
breach of the applicable standard of care under Subsection 78B-3-418(2)(a)(i).


(3) A health care provider who signs the affidavit of merit under Subsection (2) shall:


(a) if none of the respondents is a physician licensed under Title 58, Chapter 67, Utah Medical Practice Act, or an
osteopathic physician licensed under Title 58, Chapter 68, Utah Osteopathic Medical Practice Act, hold a current
unrestricted license issued by the appropriate licensing authority of Utah or another state in the same specialty or of
the same class of license as the respondents; or


(b) if at least one of the respondents is a physician licensed under Title 58, Chapter 67, Utah Medical Practice Act, or
an osteopathic physician licensed under Title 58, Chapter 68, Utah Osteopathic Medical Practice Act, hold a current
unrestricted license issued by the appropriate licensing authority of Utah or another state to practice medicine in all
its branches.


(4) A claimant's attorney or claimant may obtain up to a 60-day extension to file the affidavit of merit if:


(a) the claimant or the claimant's attorney submits a signed affidavit for extension with notice to the division attesting
to the fact that the claimant is unable to submit an affidavit of merit as required by this section because:


(i) a statute of limitations would impair the action; and


(ii) the affidavit of merit could not be obtained before the expiration of the statute of limitations; and


(b) the claimant or claimant's attorney submits the affidavit for extension to each named respondent in accordance
with Subsection 78B-3-412(3) no later than 60 days after the date specified in Subsection (1)(a)(i).


(5)(a) A claimant or claimant's attorney who submits allegations in an affidavit of merit that are found to be without
reasonable cause and untrue, based on information available to the plaintiff at the time the affidavit was submitted to the
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division, is liable to the defendant for the payment of reasonable expenses and reasonable attorney fees actually incurred
by the defendant or the defendant's insurer.


(b) An affidavit of merit is not admissible, and cannot be used for any purpose, in a subsequent lawsuit based on the
claim that is the subject of the affidavit, except for the purpose of establishing the right to recovery under Subsection
(5)(c).


(c) A court, or arbitrator under Section 78B-3-421, may award costs and attorney fees under Subsection (5)(a) if the
defendant files a motion for costs and attorney fees within 60 days of the judgment or dismissal of the action in favor
of the defendant. The person making a motion for attorney fees and costs may depose and examine the health care
provider who prepared the affidavit of merit.


(6) If a claimant or the claimant's attorney does not file an affidavit of merit as required by this section, the division may
not issue a certificate of compliance for the claimant and the malpractice action shall be dismissed by the court.


(7) This section applies to a cause of action that arises on or after July 1, 2010.


Credits
Laws 2010, c. 97, § 5, eff. May 11, 2010.
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Current through 2016 Fourth Special Session.
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