Brigham Young University Law School

BYU Law Digital Commons

Utah Supreme Court Briefs (2000-)

2016

2010-1 Radc/Cadc Venture, LLC, as Succesors in Interest Ot
America West Bank, Plaintiff and Appelle, v. Dos Lagos, LLC, a
Utah Limited Liability Company, Mellon Valley, LLC, a Utah
Limitied Liability Company, Roland Neil Family Limited
Partnership; Roland N. Walker, an Individual and Sally Walker, an
Individual, Defendants and Appellants

Utah Supreme Court

Follow this and additional works at: https://digitalcommons.law.byu.edu/byu_sc2

6‘ Part of the Law Commons

Original Brief Submitted to the Utah Court of Appeals; digitized by the Howard W. Hunter Law
Library, J. Reuben Clark Law School, Brigham Young University, Provo, Utah.

Recommended Citation

Brief of Appellee, Dos Lagos mellon v 2070-1 RADCCADC, No. 2010436 (Utah Supreme Court, 2016).
https://digitalcommons.law.byu.edu/byu_sc2/3287

This Brief of Appellee is brought to you for free and open access by BYU Law Digital Commons. It has been
accepted for inclusion in Utah Supreme Court Briefs (2000- ) by an authorized administrator of BYU Law Digital
Commons. Policies regarding these Utah briefs are available at http://digitalcommons.law.byu.edu/
utah_court_briefs/policies.html. Please contact the Repository Manager at hunterlawlibrary@byu.edu with
questions or feedback.


https://digitalcommons.law.byu.edu/
https://digitalcommons.law.byu.edu/byu_sc2
https://digitalcommons.law.byu.edu/byu_sc2?utm_source=digitalcommons.law.byu.edu%2Fbyu_sc2%2F3287&utm_medium=PDF&utm_campaign=PDFCoverPages
http://network.bepress.com/hgg/discipline/578?utm_source=digitalcommons.law.byu.edu%2Fbyu_sc2%2F3287&utm_medium=PDF&utm_campaign=PDFCoverPages
https://digitalcommons.law.byu.edu/byu_sc2/3287?utm_source=digitalcommons.law.byu.edu%2Fbyu_sc2%2F3287&utm_medium=PDF&utm_campaign=PDFCoverPages
http://digitalcommons.law.byu.edu/utah_court_briefs/policies.html
http://digitalcommons.law.byu.edu/utah_court_briefs/policies.html

IN THE UTAH SUPREME COURT

2010-1 RADC/CADC Venture, LLC, as
successors in interest to America West
Bank,

Plaintiff and Appellee,

V.

DOS LAGOS, LLC, a Utah limited
liability company, MELLON VALLEY,
LLC, a Utah limited liability company,
ROLAND NEIL FAMILY LIMITED
PARTNERSHIP; ROLAND N.
WALKER, an individual and SALLY
WALKER, an individual,

Defendants and Appellants

BRIEF OF APPELLEE
Supreme Court Case No. 20160436-SC

Court of Appeals Case No. 20140675-CA
District Court Case No. 110700200

Oral Argument Requested

Appeal from the Court of Appeals

Douglas B. Thayer, USB No. 8109

Andy V. Wright, USB No. 11071
DURHAM JONES & PINEGAR

3301 North Thanksgiving Way, Suite 400
Lehi, Utah 84043

Telephone (801) 375-6600

Facsimile (801) 375-3865
dthayer@djplaw.com
awright@djplaw.com

Attorneys for Defendants/Appellants

Richard C. Terry, USB No. 3216
Douglas A. Oviatt, USB No. 12192
TERRY JESSOP & BITNER

341 South Main Street, Suite 500
Salt Lake City, Utah 84111
Telephone: (801) 534-0909
Facsimile: (801) 534-1948
richard@tjblawyers.com
doug@tiblawyers.com

Attorneys for Plaintiff/Appellee



mailto:dthayer@djplaw.com
mailto:awright@djplaw.com
mailto:richard@tjblawyers.com
mailto:doug@tjblawyers.com

TABLE OF CONTENTS

TABLE OF AUTHORITIES. . . . ... e

JURISDICTION. .. e e e

STATEMENT OF THE ISSUES.. . .. ...

DETERMINATIVE PROVISIONS OF THELAW. .. ... .. .. . .. o .

STATEMENT OF THE CASE. . . . ... e

STATEMENT OF RELEVANT FACTS. ... ... i

SUMMARY OF ARGUMENTS.. . ...

ARGUMENT .. ..

L THE ADDITION OF RADC AS A PARTY RELATES BACK

TO THE ORIGINAL COMPLAINT.. . .. ... .o i

A. Appellants are not Prejudiced Where the New Party

is Pursuing the Same Debt... . . ... ... ... ... ... ... ... ...

1. Appellants Had Sufficient Notice That They

Were Defending the Entire Deficiency. .. .............

B. Where Two Parties Hold the Same Interest, the “Privity

of Contract” Limitation on Identity of Interest does not Apply.. ..

1. The Cases Cited by Appellants are Distinguishable... . . . ..

2. The Case of Highlands at Jordanelle 1s

Also Distinguishable.. ............................

II. THERE IS NO ERROR WHERE THERE IS ONLY ONE NOTE
AND ONE DEFICIENCY JUDGMENT: APPELLANTS

MUST REPAY THE ENTIREDEBT.. . ....... . .. . ... ... ...

CONCLUSION. .« .o e e e e e

i

|

... 4



TABLE OF AUTHORITIES

Cases:

2010-1 RADC/CADC Venture, LLC v. Dos Lagos, LLC,

2016 UT App 89,272 P.3d 683. . ... 14, 20
Clark v. Clark, 2001 UT 44,27 P.3d 538 .. . ..o e 1
Doxey-Layton Co. v. Clark, 548 P.2d 902, 906 (Utah 1976).. . ................. 11,12
Gary Porter Constr. v. Fox Constr., Inc., 2004 UT App 354, 101 P.3d371........... 12
Highlands at Jordanelle, LLC v. Wasatch County,

2015 UT App 173,355 P.3d 1047. ... .o 12,18, 19
Ottens v. McNeil, 2010 UT App 237,943,239 P.3d308............ ... .. .... 12,13
Perry v. Wholesale Supply Corp.,681 P.2d 214 (Utah 1984). .................. 14, 15
R & R Indus. Park, L.L.C. v. Utah Prop. & Cas. Ins. Guar. Ass'n,

2008 UT 80, 199 P.3d O17. . . oo e 2
Russell v. Standard Corp., 898 P.2d 263, 265 (Utah 1995).. . .................. 11,16
Sweat v. Boeder, 2013 UT App 206,309 P.3d295. ... ... ... ... 14
VCS, Inc., v. Utah Community Bank, 2012 UT 89,293 P.3d290. .............. 17, 18
Williams v. United States, 405 F.2d 234 (5th Cir. 1968) . . .......... ... ... ... .... 12
Wright v. PK Transport, 2014 UT App 92,325P.3d8%...................... 11,12
Statutes:

Utah Code Ann. § 57-1-32.. . ... i e e e e 2
Utah Code Ann. § 78A-4-103(2)(J)- -+« o v ot et e e e e e e e e e 1

il



Rules:
Utah Rules Civ. P. Rule 15(C). . ... ... i e
Other:

6A Charles Alan Wright, Arthur R. Miller, & Mary Kay Kane,
Federal Practice and Procedure: Civil, 3d, § 1501 at 212-22 (2010) . ... ..

v



JURISDICTION

The Utah Supreme Court has jurisdiction over this appeal pursuant to Utah Code Ann.
§ 78A-3-102(3)(a).

STATEMENT OF THE ISSUES

This is an appeal of the Utah Court of Appeals’ affirmation of the entry of summary
judgment in favor of Appellee 2010-1 RADC CADC Venture, LLC (“RADC”). As stated
by the Appellants, the issues before this Court are:

Issue I: Whether the court of appeals erred in concluding Appellee 2010-1
RADC/CADC Venture’s claims against Appellant could be deemed to relate back to the
filing of a complaint by another party under the provisions of Rule 15(¢c) of the Utah
Rules of Civil Procedure.

Issue II: Whether the court of appeals erred in affirming the district court’s award
of 100% of the amount due on the note to Respondent 2010-1 RADC CADC Venture
after determining Petitioner’s argument was inadequately briefed.

Standard of Review: The standard of review for both issues is that of correctness,
or de novo, to determine whether the Court of Appeals “accurately reviewed the trial
court’s decision under the appropriate standard of review.” Clark v. Clark, 2001 UT 44, 9
8,27 P.3d 538. This Court reviews the issues without deference to the trial court’s legal

conclusions, and considers the facts and all reasonable inferences therefrom in the light



most favorable to the non-moving party. R & R Indus. Park, L.L.C. v. Utah Prop. & Cas.
Ins. Guar. Ass'n, 2008 UT 80, 9 18, 199 P.3d 917, 922.

DETERMINATIVE PROVISIONS OF THE LAW

1. Utah Code Ann. § 57-1-32. Sale of trust property by trustee -- Action to recover
balance due upon obligation for which trust deed was given as security -- Collection of
costs and attorney's fees.

At any time within three months after any sale of property under a trust deed
as provided in Sections 57-1-23, 57-1-24, and 57-1-27, an action may be
commenced to recover the balance due upon the obligation for which the trust
deed was given as security, and in that action the complaint shall set forth the
entire amount of the indebtedness that was secured by the trust deed, the
amount for which the property was sold, and the fair market value of the
property at the date of sale. Before rendering judgment, the court shall find the
fair market value of the property at the date of sale. The court may not render
judgment for more than the amount by which the amount of the indebtedness
with interest, costs, and expenses of sale, including trustee's and attorney's
fees, exceeds the fair market value of the property as of the date of the sale. In
any action brought under this section, the prevailing party shall be entitled to
collect its costs and reasonable attorney fees incurred.

2. Utah R. Civ. P. 15(c). Relation back of amendments.

Whenever the claim or defense asserted in the amended pleading arose out
of the conduct, transaction, or occurrence set forth or attempted to be set
forth in the original pleading, the amendment relates back to the date of the
original pleading.

STATEMENT OF THE CASE

RADOC is collecting the deficiency judgment following foreclosure of a loan in the
amount of $2.5 million. Utah First Federal Credit Union (“Utah First”) timely filed the
deficiency action. Appellants, the makers and guarantors of the loan, seek to avoid the

payment of the judgment on procedural grounds, arguing that RADC should have been added
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as a plaintiff to the deficiency action much sooner than it was. Appellants further argue that
evenif RADC’s entry into the lawsuit was timely, Appellants should not have to repay 100%
of the debt to RADC because it only owns a 48% interest in the loan.

There is only one loan at issue. It was secured by one trust deed and it is the subject
of this single deficiency action. The participation agreement determines which participants
are entitled to what percentage of the loan payments. It does not divide the loan in two. It
does not give the Appellants the right to pay 52% to Utah First, and 48% to RADC. Rather,
Appellants are obligated to repay the loan. The loan obligation, and the relationship of the

parties is illustrated as follows:

$2.5 Million Utah First

L
r

DOS LAGOS,
et. al.

loan obligation RADC

The matter was presented to the district court on dispositive motions for summary
judgment filed by Utah First, RADC, and Appellants. The district court denied the motions
filed by Utah First and Appellants but granted the motion filed by RADC. (R. 826-838.) In
connection with Utah First’s voluntary dismissal of its claims, the Court entered final
judgment for the entire deficiency against the Appellants. (R. 936-939; see also R. 991-993,
and 1097-1101.) Appellants first appealed to the Court of Appeals which affirmed the ruling

of the district court and now seek review of the decision of the Court of Appeals.



STATEMENT OF RELEVANT FACTS

1. In2007, Dos Lagos, LLC and Mellon Valley, LLC entered into a business loan
agreement with America West Bank (hereinafter “Loan Agreement”). (See R. 827; see also
copy of Loan Agreement at R. 768.) A courtesy copy of the Loan Agreement is attached as
Addendum A.

2. The Loan Agreement states that the Lender may “sell, transfer, assign or grant
participations in all or any part of the loan. . . .” (R. 768.) The Loan Agreement also states,
“Borrower further . . . unconditionally agrees that either lender or such purchaser may
enforce borrower's obligation under the loan irrespective of failure or insolvency of any
holder of any interest in the loan.” (R. at 771.)

3. The amount of the Loan was $2,500,000.00 (hereinafter the “Loan”). (See R.
827; see also copy of Note at R. 774.)

4. The Roland Neil Family Limited Partnership, Roland Walker, and Sally
Walker, each personally guaranteed the Loan. (See Personal Guarantees, R. 776-778.)

5. On December 6, 2007, America West Bank entered into a loan Participation
Agreement (hereinafter “Participation Agreement”) with Utah First Federal Credit Union
(hereinafter “Utah First”), wherein Utah First became a participant in the Loan with an
undivided 52% interest, and America West Bank retained an undivided 48% interest. (See
R. 827; see also Participation Agreement, R. 555-559. A courtesy copy of the Participation

Agreement is attached as Addendum B.)



6. On or about November 13, 2007, Utah First sent a letter to Defendant Roland
Walker, informing him that, prior to closing the loan, Utah First had purchased “a
participation in the loan,” and asking him to sign a membership form to become a member
of the credit union. (See R. 724.) Mr. Walker signed the application and became a member.
(See R. 726-727.)

7. On December 5, 2008, Dos Lagos, LLC and Mellon Valley, LLC executed a
Change in Terms Agreement, which restated, modified and extended their promissory note
(hereinafter “Note”) with America West Bank. (See R. 827; see also copy of Change in
Terms Agreement, R. 313.)

8. The Revolving Credit Deed of Trust (hereinafter “Deed of Trust”) on the real
property securing the Note named America West Bank as beneficiary and trustee. (See R.
827; see also copy of Deed of Trust at R. 317.)

0. On May 1, 2009, the FDIC closed America West Bank and seized its interest
in the Note. (See R. 827.)

10.  Between May and December 2009, the FDIC sent Dos Lagos multiple letters,
notifying them that their Loan with America West Bank was in default, and requesting
payment. (See R. 827.)

11. In2010,the FDIC auctioned and sold America West Bank's interest in the Note

to RADC. (See R. 828.)



12.  The FDIC subsequently assigned and transferred the Deed of Trust to RADC.
(See R. 828.)

13.  Onor about August 26, 2010, Dos Lagos, LLC and Mellon Valley, LLC were
informed via letter that their Loan had been transferred from America West Bank to RADC.
(See Letter from FDIC, R. 213.)

14. In the Fall of 2010, a Notice of Trustee's Sale was posted at the property
securing the Note and published in a newspaper of general circulation. (See R. 828.)

15.  On December 3, 2010, a Substitution of Trustee was recorded at the
Washington County Recorder's Office naming Marlon L. Bates as the successor trustee under
the Deed of Trust. (See R. 828.) The Senior Vice President of Utah First signed the
Substitution of Trustee. (See R. 215.)

16.  On December 6, 2010, the property securing the Note was sold at a trustee's
sale (hereinafter “Trustee’s Sale”) for $1,060,000.00 to the highest bidder, who was RADC.
(See R. 828.)

17.  The value of the property securing the Note was $1,510,000.00 at the time of
the Trustee's Sale. (See R. 828.)

18.  OnDecember 6,2010, the outstanding payoft balance on the Deed of Trust was

$3,426,701.91. (See R. 828.)



19.  OnJanuary 14,2011, Utah First filed the subject deficiency action (hereinafter
“Original Complaint”), intending to recover the difference between the entire debt under
the Note and the value of the property. (See R. 1; see also R. 828.)

20.  Utah First was the only plaintiff when the case was first filed. (See R. 1.) Utah
First is not a party to this appeal.

21.  OnlJune 24,2011, Dos Lagos filed a motion to dismiss pursuant to Rule 17(a).
(R. 180.) It argued that Utah First was not the real party in interest because the Loan was
transferred from America West Bank to RADC, who was not named in the Original
Complaint. (See R. 183-203.)

22.  Utah First subsequently filed a motion for leave to amend complaint, along
with a proposed first amended complaint (hereinafter the “First Amended Complaint”). (R.
233.)

23.  The First Amended Complaint proposed to add RADC as a party plaintiff and
indicated that pursuant to a loan participation agreement entered by Utah First and RADC’s
predecessor, America West Bank, Utah First received an undivided 52% interest in the Note,
and America West Bank received an undivided 48% interest. (R. 303-311; See also 426-427.)

24.  The First Amended Complaint indicated that the FDIC auctioned and sold
America West Bank’s 48% undivided interest to RADC. (See R. 303, 305-306.)

25.  On September 7, 2011, Dos Lagos stipulated to allow the First Amended

Complaint. (R. 274-275.)



26.  TheFirst Amended Complaint was filed on November 15,2011, adding RADC
to the case as a party plaintiff. (R. 303.)

27.  The Original Complaint mistakenly alleged a total indebtedness of only
$1,819,774.97 as of the Trustee’s Sale. (See R. 3; see also R. 550-551.)

28.  Thealleged indebtedness of $1,819,774.97 inadvertently took into account only
Utah First’s 52% interest in the Note, and failed to allege the remaining 48% interest in the
Note. (See R. 550-551.)

29.  When the First Amended Complaint was filed, Utah First and RADC
inadvertently neglected to amend the amount of indebtedness to take into account the other
48% interest in the Note. (See R. 525.)

30.  Theindebtedness attributable to Utah First's 52% interest, $1,819,774.97, plus
the indebtedness attributable to RADC' s 48% interest, $1,606,926.94, equaled the actual
payoffbalance for the Note in the amount of $3,426.701.91 as of December 6, 2010, the date
of the Trustee’s Sale. (See R. 524 and 833.)

31.  On June 29, 2012, Utah First and RADC filed another motion for leave to
amend complaint along with a proposed second amended complaint (hereinafter the “Second
Amended Complaint”), to amend the total amount of alleged indebtedness to be
$3,426.701.91, the true payoff amount as of the Trustee’s Sale. (R. 502; 626.)

32.  Dos Lagos did not object to the Second Amended Complaint. (R. 836.)



33.  Thedistrict court granted leave to amend, and the Second Amended Complaint
was filed on September 7, 2012. (R. 633; 635.)

34.  On April 25, 2013, the district court granted RADC’s motion for summary
judgment and awarded RADC the total deficiency amount. (R. at 826, 932, 936.)

SUMMARY OF ARGUMENTS

The Court of Appeals correctly found that the amendment adding RADC as a plaintiff
to the deficiency action satisfied the test for relation back under Rule 15(c). The claims were
the same as alleged in the Original Complaint, which was sufficient notice to Appellants that
they were being sued for failing to repay the Loan.

Furthermore, the cases cited by Dos Lagos for the proposition that contractual privity
alone is insufficient to establish an identity of interest for the purposes of relation back, are
all distinguishable. Contrary to those cases, which involve multiple parties and/or multiple
contracts, Dos Lagos and the other defendants signed one loan which was subject to
foreclosure and collection by either of the participant lenders. The judgment awarded to
RADC is the deficiency, the difference between the debt owed on the Note and the fair
market value of the property. The procedure in arriving at the judgment in favor of RADC
did not create two debts owed to two parties. The addition of RADC as a party plaintiff did
not prejudice Dos Lagos because it relates back to the filing date of the Original Complaint

under Rule 15(¢c).



Next, Appellants argue that judgment should not have been entered in favor of RADC
for the entire amount because RADC only holds a 48% interest in the loan. The Court of
Appeals correctly held that Appellants failed to fully brief this issue. Indeed, Appellants
concede that even now they have no legal authority to support their position. RADC is the
only judgment creditor for the full deficiency. Dos Lagos is not prejudiced where it is
obligated to repay the entire debt, regardless of which participant is pursuing it. By entering
the Loan Agreement, Dos Lagos agreed that the involvement of a participant would not
affect its liability under the Note or Deed of Trust. The complaint has always sought the
deficiency for the unpaid Note. Defendants have been on notice since the initial pleading
that that was the relief sought.

ARGUMENT

L. THE ADDITION OF RADC AS A PARTY RELATES BACK TO THE
ORIGINAL COMPLAINT.

After filing its deficiency action, Utah First added RADC as a party-plaintiff in
response to Appellants’ motion to dismiss, which alleged that Utah First was not the real
party in interest. (See R. 180.) Appellants’ premised their motion on the idea that they were
prejudiced by the omission of RADC. (See R. 183-203.) Appellants then stipulated to allow
Utah First to add RADC as a plaintiff. (R. 274-275.)

Although the filing of the First Amended Complaint occurred more than three months

after the foreclosure sale, it related back to the filing of the Original Complaint pursuant to
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Rule 15(¢c) of the Utah Rules of Civil Procedure. Rule 15(c) provides for the amendment of
pleadings so long as the facts and claims in the amended pleading arise out of the same
transaction or set of circumstances which gave rise to the original pleading. See URCP 15(c).
A core purpose of Rule 15 is to allow “a plaintiff to cure defects in his or her original
complaint despite the intervening running of a statute of limitations.” Russell v. Standard
Corp., 898 P.2d 263,265 (Utah 1995) (citation omitted). While Rule 15(c) does not expressly
apply to amendments adding a party to the case, this Court has extended the rule to
amendments where there is an “identity of interest” between the parties. Wright v. PK
Transport, 2014 UT App 92,9 5, 325 P.3d 894.

A. Appellants are not Prejudiced Where the New Party is Pursuing the
Same Debt.

The “identity of interest” standard is designed to protect unknowing parties from
being added to litigation after the applicable statute of limitations has passed. This exception
was first set forth in Utah in Doxey-Layton Co. v. Clark, 548 P.2d 902, 906 (Utah 1976). In
Doxey-Layton, this Court explained that the “exception operates . . . when new and old
parties have an identity of interest; so it can be assumed or proved the relation back is not
prejudicial.” Id. The exception avoids the “mechanical use of a statute of limitations” to

prevent adjudication of a claim. Id.' The Doxey-Layton court further explained that this

'This exception has been explained in the federal context as follows: “As long as
defendant is fully apprised of a claim arising from specified conduct and has prepared to
defend the action, defendant's ability to protect itself will not be prejudicially affected if a
new plaintiff is added, and defendant should not be permitted to invoke a limitations

11



exception is valid in cases where the real parties in interest are “sufficiently alerted to the
proceedings, or were involved in them unofficially, from an early stage.” Id. As noted with
regard to the federal corollary to Utah’s Rule 15(¢), “[n]otice is the critical element involved
in Rule 15(c) determinations.” Williams v. United States, 405 F.2d 234, 236-237 (5th Cir.
1968).

In the wake of the Doxey-Layton opinion, courts have employed a two-part test to
determine the applicability of the identity of interest exception to the statute of limitations.
To satisfy the first prong of the test, one must show the claims alleged in the amended
pleading arise out of the same “conduct, transaction, or occurrence” described in the original
pleading. Wright v. PK Transport, at 9§ 5; Ottens v. McNeil, 2010 UT App 237, 9 43, 239
P.3d 308; Highlands at Jordanelle, LLC, v. Wasatch County, 2015 UT App 173, 4 48, 355
P.3d 1047; Gary Porter Constr. v. Fox Constr., Inc., 2004 UT App 354,932, 101 P.3d 371.
The second prong requires that one establish that the added party had either actual or
constructive notice “that it would have been a proper party to the original pleading such that
no prejudice would result from preventing the new party from using a statute of limitations
defense” they could have used otherwise. See id.

Both elements are present in this case. While the Original Complaint was amended

at times to clarify parties and dollar amounts, the core facts remained the same. The

defense.” 6A Charles Alan Wright, Arthur R. Miller, & Mary Kay Kane, Federal Practice
and Procedure: Civil, 3d, § 1501 at 212-22 (2010) (analyzing the applicability of Federal
Rule of Civil Procedure 15(¢)).
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complaint and its subsequent amendments only ever sought to collect the deficiency on the
Note from the Appellants in the wake of the foreclosure of the Trust Deed. As an interest
holder in the Loan, RADC was a proper party to the original proceeding. The Participation
Agreement expressly gave Utah First the right to direct the collection of the debt. (R. 555-
559; see also Addendum B.) Utah First initially pursued the deficiency action in its own
name, but then added RADC in response to Appellants’ motion to dismiss. Appellants were
not prejudiced by the addition of RADC under these circumstances. Indeed, Appellants
allowed the amendment because they thought they were prejudiced without RADC as a party.
The Appellants had actual notice that they were being sued for the deficiency from the outset,
thus establishing the required identity of interest. See Ottens, at 99 43-44.

1. Appellants Had Sufficient Notice That They Were Defending
the Entire Deficiency.

Both the Court of Appeals and the District Court concluded that there is only one
transaction here. Neither the Original Complaint nor any of its amendments discuss two
notes, two parties or two sets of collateral. There was no attempt to foreclose a percentage
of the collateral or seek a percentage of a deficiency. Indeed, attempting to do so might be
a violation of Utah’s one-action rule. See Utah Code Ann. §78B-6-901. Utah First
commenced and completed the foreclosure while America West Bank was in the throes of
receivership with the FDIC. Appellants had actual knowledge of the Participation Agreement

and they knew about the eventual conveyance of America West Bank’s interest in the loan
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to RADC. (See R. 213 and 724.) In the meantime, Utah First credited the full purchase price
of the property to the outstanding debt in connection with the foreclosure. Consequently,
there is only one interest at issue here. It is the remaining debt after applying the sale
proceeds.

B. Where Two Parties Hold the Same Interest, the “Privity of Contract”
Limitation on Identity of Interest does not Apply.

The Court of Appeals concluded that, “There is perhaps no closer identity of interest
than that shared by two parties who are joint holders of the same note.” 2010-1 RADC/CADC
Venture, LLCv. Dos Lagos, LLC, 2016 UT App 89, 913,272 P.3d 683. Appellants claim this
interest is simply privity of contract and is insufficient for purposes of relation back under
Rule 15(c). This argument misconstrues the “identity of interest” doctrine.

Utah’s appellate courts have held that: “[p]arties have an identity of interest when the
real parties in interest were sufficiently alerted to the proceedings, or were involved in them
unofficially, from an early stage.” Sweat v. Boeder, 2013 UT App 206, 9 13,309 P.3d 295.
Appellants cite to Perry v. Wholesale Supply Corp.,681 P.2d 214 (Utah 1984), which states
that “an ‘identity of interest’ exists where the parties are so closely related in their business
operations that notice of the action against one serves to provide notice of the action to the
other.” Perry at 217 (emphasis added). Almost all of the cases interpreting Rule 15(c) deal
with the addition of party defendants and the analysis of whether or not they had sufficient

notice of the proceeding to deny them their statute of limitations defense. Because RADC
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was added as a plaintiff on the same Note and the same causes of action, and because
Appellants were on notice throughout the process that only one loan was in default and being
enforced against them, the issue of privity of contract does not really apply.
1. The Cases Cited by Appellants are Distinguishable.

Nevertheless, Appellants cite several cases holding that privity of contract is
insufficient, by itself, to support relation back of an amended complaint adding new parties.
These cases are distinguishable from the present case. Each of the cases concerns the
addition of defendants rather than plaintiffs, which is different from this case, where Utah
First sought to add a co-plaintiff. More importantly, in each case there was no basis to find
that notice of the action to the original defendant(s) equated to notice to the late-added
defendant(s). Based on these and other distinctions, the cases are of little help to Appellants.

In Perry v. Pioneer Wholesale Supply Co., a general contractor sued a subcontractor,
Perry, with respect to defective doors. Perry, at 216. Three years after the case was filed, and
after the statute of limitations had expired, Perry filed a third-party complaint, naming the
supplier and manufacturer of the doors as third party defendants. /d. The case was dismissed
pursuant to the applicable statute of limitations and Perry appealed. Id. Relying upon Doxey-
Layton, this Court affirmed the dismissal on the grounds that the only relationship between
the parties was contractual. /d., at217. This Court found that the contracts were insufficient
to establish an identity of interest such that notice of the suit against the subcontractor was

notice to either the supplier or the manufacturer. This stands to reason as the supplier and
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Doors

—
Money

Supplier

Doors

—
Money

Subcontractor

Doors
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manufacturer were two or three steps removed from the general contractor as shown here:

General

This diagram is far different from the relationship between Appellants and their
participant lenders. Here, there is only one loan agreement evidenced by one Note and one
Trust Deed. Either of the participant lenders could have foreclosed and pursued the
deficiency. The fact that RADC was added more than three months after the foreclosure sale
changed nothing. Appellants were still being sued for the same debt resulting from the same
foreclosure.

Appellants also cite to Russell v. Standard Corp., 898 P.2d 263 (Utah 1995). In
Russell, plaintiff filed a libel suit against The Associated Press and The Salt Lake Tribune
in response to an article they published which had originated with the Ogden Standard
Examiner. Id. A few months later, plaintiff amended the complaint to add Standard Corp.,
as a Defendant based on the fact that the Standard Examiner was the original publisher of the
article. Id at 264. The trial court dismissed the amended complaint based on the expiration
of the statute of limitations. /d. That decision was affirmed by this Court, which again found
that the simple contractual relationship between Standard Corp., The Associated Press and
The Salt Lake Tribune, allowing each of them to share and publish each other’s stories, was
not enough to show that service of the complaint on the original defendants was sufficient

to notify Standard Corp., of the action. /d. at 265. The relationship between Russell and the
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publishing companies is illustrated like this:

. Sharing A t , Sharing A t .
Associated <armggreemen> Ogden G ar mggreemen} Salt Lake
Press Standard Tribune
Examiner
Russell

Three different publishing entities who may or may not publish each others stories does not
create an identity of interest. This case at bar is different than Russell. Here, Utah First and
RADC each have an ownership interest in the same loan. Foreclosure by one constitutes
foreclosure by the other, and repayment of the loan to one constitutes repayment of the loan
to the other, at least as far as the Appellants are concerned.

The final case cited by Appellants is VCS, Inc., v. Utah Community Bank, 2012 UT
89,293 P.3d 290. In VCS, the plaintiff sued to foreclose a mechanic’s lien. /d., at§2. VCS,
Inc., initially sued the general contractor but failed to name Utah Community Bank (the
“Bank”) and also failed to file a lis pendens within 180 days as required by statute. Id., at
99 2, 29. VCS subsequently named the Bank as a defendant in an amended complaint. /d
at 9 9. The trial court ultimately dismissed the claim against the Bank, holding that the
mechanic’s lien was void as to the Bank and once again, this Court affirmed that decision.

Id. 1t is easy to see why in the following diagram, as the Bank was a step removed from VCS.

17



Bank

Construction
Loan
4
Money -
Owner = i VCS
(La Salle Materials and ﬁ((;cneral
Development) | (. vices Contractor)

As in the other cases, VCS argued that Rule 15(¢) saved the late addition of new defendants
by relating the amendment back to the filing of the original complaint, and just as the other
cases, this Court rejected that argument. /d., at §/26-29. This Court explained that there was
no “identity of interest” between the owner and the Bank based solely on their contractual
relationship as borrower and lender. /d at 9 29. This makes sense. Indeed, it is difficult to
imagine how a borrower and lender could ever have an identity of interest for the purposes
of relation back under Rule 15(c), as their interests are potentially adverse.
2. The Case of Highlands at Jordanelle is Also Distinguishable.

Each of the cases cited by Appellants concerns the addition of defendants. RADC has
found only one case in Utah dealing with the addition of a plaintiff under Rule 15(c). The
recently-decided case of Highlands at Jordanelle, LLC v. Wasatch County, 2015 UT App
173,355 P.3d 1047, is illustrative of the applicability of Rule 15(c) when adding a plaintiff

rather than a defendant. In Highlands, a plaintiff, Pigeonhole Development, LLC (“PHD”),
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who had purchased causes of action against the defendants, filed suit on one of its claims as
successor in interest to the original claim holder, Prime West Jordanelle, LLC (“Prime
West”). Id., at § 47. PHD filed its complaint prior to the running of the statute of limitations.
1d. Later, PHD attempted to amend its complaint to add subsequently purchased claims from
a different claim holder, PWJ Holdings, LLC (“PWJ”), once again suing as successor in
interest. /d. The Plaintiff argued that the amendment, though made after the expiration of
the statute of limitations, should relate back to the original complaint. Id., 99 47-50. The
trial court rejected the argument on the basis that the amendment sought to add a plaintiff,
PW/J, and that PHD, as successor in interest to Prime West, did not share an identity of
interest with PHD as successor in interest to PWJ. Id. On appeal, the Court of Appeals
affirmed the trial court’s decision, finding there was no “identify of interest”. Id. The Court
of Appeals applied the two-part test from Ottens and determined that the claims of PWJ did
not arise from the same transaction or occurrence that gave rise to claims in the original
complaint, and therefore, there was no “identity of interest”. Id., at § 51.

Unlike Highlands, which involved two separate claims held by two separate creditors,
there are two participant lenders on the same debt in this case. Appellants’ claims that they
were not on notice that they were facing enforcement of the full debt are without merit.
Appellants were party-defendants at the beginning of the action foreclosing one promissory
note. When the torch to pursue that deficiency action was tossed from one plaintiff to

another, the defendants were never prejudiced.
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II. THERE IS NO ERROR WHERE THERE IS ONLY ONE NOTE AND
ONE DEFICIENCY JUDGMENT: APPELLANTS MUST REPAY THE ENTIRE
DEBT.

Appellants concede they have no legal authority for the argument that all the owners
of a single note, secured by a single piece property must all appear as party-plaintiffs to
collect that obligation and that each owner may only recover his or her respective interest
from the debtor. Appellants suggest that allowing one of the owners to sue on a note without
all of the others creates a windfall, in this case to RADC. There is no windfall. The
Participation Agreement says that if one party receives payment on the loan though a setoff,
that party is required to pay to the other participant its pro-rata share of the payment. (R. at
789, see also Addendum B.) Thus, although RADC is the recipient of the judgment in this
case, RADC is contractually bound to split any amount collected with Utah First.

In reality, Appellants seek a “windfall” through relief from liability to 52% of the
debt. In making its ruling, the Court of Appeals noted the dissonance between Appellants’
claim that the district court’s decision “cited no law” and the lack of any legal authority cited
by Appellants demonstrating that decision was in error. 2010-1 RADC/CADC Venture, LLC
v. Dos Lagos, LLC, 921. The Court of Appeals found that the debt at issue stemmed from a
single note, secured by a single piece of property and that following the foreclosure of that
property there remained a single deficiency, owed by Appellants. /d., q 13. The issue of to
whom and in what amounts that debt is ultimately paid is irrelevant to the issue of whether

Appellants owe it.
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Appellants attempt to use the fact that RADC and Utah First share a specified
percentage interest in the loan as evidence that each may only sue for their respective
portions. The argument misconstrues the nature of the Participation Agreement, which
provides as follows:

Participant’s participation hereunder shall be in the form of an undivided 52%

interest in the Loan...provided however the maximum principal amount of

Participant’s participation hereunder shall in no event be in excess of

$1,300,000. Lead Banks participation hereunder shall be in the form of an

undivided 48% interest in the Loan . . . provided however the maximum
principal amount of Participant’s participation hereunder shall in no event be

in excess of $1,200,000. (R. at 787, emphasis added.)

The percentages are undivided, similar to an undivided interest in land shared by co-tenants.
The percentages are used to determine what portion of the loan principal each participant is
obligated to provide as well as for calculation of the division of the payments. While each
participant may sell its respective interest in the loan to other parties, the underlying loan
stays intact as a single obligation to be paid by the Appellants.

Appellants also misinterpret the provision of the agreement which allows a participant
to enforce its agreement independently to mean that it may only sue for and receive judgment
for its respective interest under the note. In cases where, as here, there is real property
securing the note, that property must be foreclosed prior to any suit on the note. See Utah

Code Ann. § 78B-6-901. The Participation Agreement allows for one participant to enforce

the debt rather than having to wait for other participants to get on board, which might be
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difficult or impossible if someone cannot be found, or, as happened here, the entity has been
closed by the FDIC and its interests are being sold off. In addition, the Loan Agreement says:
Borrower further . .. unconditionally agrees that either lender or such
purchaser may enforce borrower's obligation under the loan irrespective
of failure or insolvency of any holder of any interest in the loan. (R. at
771, emphasis added).
In the event one participant is unable to enforce the loan against a defaulting borrower, the
other participant is authorized to do so. That is what happened. Utah First, as the majority
interest holder, is also entitled to determine how enforcement of the loan should proceed
following default. (R. at 555-559.) Utah First withdrew from the case and RADC is
proceeding. Regardless of which participant pursues the deficiency, Appellants still owe the

entire debt.

CONCLUSION

For the above reasons, RADC is entitled to the entire deficiency despite the fact that
Utah First holds a participation interest. The ruling of the Court of Appeals should be
affirmed.

DATED October 21, 2106.

TERRY JESSOP & BITNER
Attorneys for Appellee

/s/ Richard C. Terry
Richard C. Terry
Douglas A. Oviatt
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— " USINESS LOAN AGREEMEN~ -

Ramhﬂulhwudmlmwlmdnhmc
Any ltem

and d t Omit i
o . o no the ngpﬂaaul ty of this dooument to

l'di'r"._ hzn baen omitied dus to text length Emitations.

Borrower! Dos Lagos, LLC (TIN: 20-2673516) Lander: Amerlea West Bank
Mallon Vallay, LLC (TIN: 20-4801523)

Layton Offlcs
1000 8. gan Road 478 W. Herltage Park Blvd,, Sults £100
~ldeho Falls, ID 83402 Layton, UT B4041
e |801) 827-8800

THIS BUSINESS LOAN AGREEMENT dated March 29, 2007, It mads end sxscutad betwoen Dos o3, LLC; and Mellon V. , LLC

("Bemower™) end Amerlca Waest Bank [Lander”} on tha followlng terms and conditfons. B tmll'lg head tal !:ttyu trom

Landar or has appllad to Lander for o commaerctal losn or loans or ather finanolsl socommodations, Insluding thoss which may bo doscribed on

any axhibit or achedul hed to this Ag (*Loan®). Bomower understands snd agroos that: (A} In i Ing, or ding

eny Losn, Lander Is ralylng upen Barrowar's reprasentations, wamantles, and agrasmants aa sat forth In this Agreament; (B} ths granting,

renewing, or axtending of any Loan by Lender st ell timas shall be subject to Lender's sols Judgment and diseretion; and (C} &ll sush Loans
- shall bs end remaln subjact ta the terms and condltlons of this Agreoment, .

TEAM, This Agrasmant shell ba sffective oo of March 29, 2007, and ehall contlous In full force snd offect untll such time as all of Borrower's
Loans In ftavar of Lender have been peld In full, Including prinolpsl, Interast, costs, oXpenses, attamasys' fass, and other feca and charges, er
untll Aprli 1, 2008,

CONDITIONS PRECEDENT TO EACH ADVANCE. Lsnder's obilgation to maka the Inldel Advance and cach subsequant Advance under this
A shell be subject to the (ullillment to Lendar's aatlsfaction of ail of the condilons aat forth [n this Agreement end In tho Aelated

D;wmmu.

Loen Dacuments. Borrowsr shall provide to Lender the following documents for the Loan: (1) the Note; (2) Security Agresments
grenting to Lender securlty Interests In the Collateral; (3] f{lnancing stetemoents and ell other doouments perfanting Lander's Security
I 7 (4 evid of | as required below) (6] assignmenta of Ufe Insurance; (8) gusrentlss; [7) togather with all such
Relotsd Dosumants sa Lendar may raguire far tha Loan; all In form and substancs satlsfectory to Lander end Landar's counsal,

’ ta Rintbhnsteniinn B

s shall have provided In form end substancs sstlsfactory to Landar properdy cartified lutlons, duly
sutherizing the sxscutlen and dalivary of this Agresmant, the Nots end the Ralsted Dosuments. In edditlon, Borrower shall have provided
such other lutlons, cuthortzationa, di and [ 3 Lander or Ita sounsal, may require.

Payment of Fsas and Expenses. Borrower shall have pald to Lender afl fess, chargas, and athar expsnses whish are then dus end payable
a8 spocified |n this Agr t ar eny Related D

Reprasantationa amd Warrenties. The reprosentations and warrantiss set forth In this Ag In the Ralated D and In any
dogumant or certificate deflivered to Lendsr undar this Agreement ero trus end comaot. -

No Event of Dofault, Thera shall not exist at the tims of any Advance a condltion whish would constltute an Event of Default under this
Agreement or under eny Relsted Document,

MULTIPLE BORROWERS, This Agresment hes been sxsautsd by muultipla obligora who era refarred to In this Agresment Indhvidually, collentively
and Intsrchangesbly as “Berrower,” Unless speclilozlly statad to the contrary, the word "Borrower” s used In thls Agrasment, Including
without limitatlon ell rep th les and , shell Inoluds «fl B Borrawer und ds xnd agress that, with or
without notica to any one Borrower, Landsr may (A) make ons or moro additional sscured or unsscurad lcans or otharwlss extand edditionsl
eredlt with respact to any other Barrower; (B) with respsot to any ather B sltar, compromise, renow, extend, occolerats, or otharwlse
chango one of more timea the tme for paymant or other terma of eny Indebtedness, Inchiding Increases and dacressss of the rats of Intarest on
tha Indebtsdnoas; (C) oxchenge, enforcs, walve, suberdinate, fall or desldo not to parfact, and releass any seourity, with or without the
substitution of new collstoral; (D} releass, substitute, sgraa not to sus, er deel with any one or more of Borrower's or eny othsr Bomowar's
suretles, endorsers, o other gusrantors on eny 1erms o in eny mennar Lender may choass; (Bl doterming how, whan and what cpplication of
paymenta end credits shell be mada on any Indabtadnsss; (FI epply such securlty and diract the ordar ar menner of sale of sny Collateral,
Ineluding without limitation, any nonjudiclel sela parmittad by tha tarms of the controllng ssourlty agraement or deed of truar, as Lender In lte
may dotarmine; [Q] sell, trenafer, assign or grant partlolpations In all er eny part of tha Loan; {H) exsralas or rafrein from exsrclsing
any rights against Borrower or others, or otharwlss sct or rafraln from acting; () eettls or compramlss any Indsbtadnosa; and J) suberdinate
tha payment of &l or any part of any of Borrowar's Indabtedneas to Landsr to the payment of any Dabilitles which may bs dus Lander or others,

REPRESENTATIONS AND WARRANTIES. Borower rapressnta and warrants to Landar, as of the dats of this Agreamant, ea of tha date of sach
dlab 1t of loan pi ds, ea of tha dats of any ranowal, extenslon or modlfloetion of any Laan, end at all times any Indebtednees axlsta:

Orgasnization, Dos Legos, LLC ls o Tmited [labiilty company which ls, end at el timas shall ha, duly orgentzed, validly existing, end In good
standing under and by virtuo of the laws of the State of Utah. Doa Leges, LLC s duly suthorlzed to transact businoss In all other states In
which Dos Legos, LLC [s dolng business, having obtalnad y fllings, g | 8 and opprovals for each stats In which
Dos Lagos, LLC la dolng business. Spscifioally, Das Lagea, LLC b, ond at ell timaa shall be, duly quallfisd ss & forelgn limited Oablity
compeny [n afl statea In which tha fallure to so quailfy would have & matarlal adversa sfiect on Its businesa or financ!al condition. Doa
Legos, LLC has the full power and authority to own Its proparties and to transact tha businass In which It Is presantly sngaged or prosently
proposas to engags, Doa Legos, LLC melnteins en offios at 1000 8. Milligan Road, Idaho Falls, ID 83402, Unless Dos Lagos, LLC has
dealgnated otherwlsa In writing, the princlpal offloa fa the offiea at which Dos Lagoas, LLC keaps lts books end records Including Its records
ooncerming the Collaterel, Dos Lagos, LLC will notify Lender priar to eny changa In the location of Doas Lages, LLC's stato of organlzatlon or
ony change In Dos Lages, LLC'a name. Dos Lagos, LLC shell do efl things necessery to praserva end to keep In full force end offect ita
axistancs, rights and privilagas, and shell comply with all L rulsa, ord) o , orders end d ol eny g 1
or quagl-governmentel authority or court appiicatla to Dos Lagos, LLC snd Doo Lagos, LLC's buslnesa activitles,

Meflon Vallay, LLC Is a Emitad [labllity company which la, and et ell tmea shall be, duly orgenizad, valldly exiating, and In good stending
undsr and by virtua of the laws of ths Btata af ldsho. Msllon Vallay, LLC Is duly authodzed to trensact buslnsss In ofl other states In which
Mallon Vallay, LLC }s dolng businass, having obtained all y flings, govermmantal llcenses and approvals for sach state In which
Mellon Vafley, LLC ls dolng businoss, Bpaaiffeelly, Mallan Valloy, LLC ls, end at ell times shall be, duly queiliiad as a foreign Imitad Babllity
company n ell statas In which ths fallute to o quallfy would have a materdel edverss sffsct on ha buslness or financlel condition. Mallan
Valloy, LLC has tho lul power and suthority to own lts propotiles end to transaot the businass In which it s prossntly angagad or prasently
propasen to engage. Mallon Vallay, LLC malntalns en offlce at 8880 South 476 Esat, South Waber, UT B440B. Unleas Mallon Vallay, LLC
has designated otherwlse In writing, the prinolpal offica s the offics st which Mellon Vallay, LLC kesps Its books end rocords Insluding lts
reserds congaming the Colloteral. Mallon Vallay, LLC will nolfy Lender priot to any changa In the locatlon of Mailen Valloy, LLC's stats of
orgenization or any chengs in Msllon Valley, LLC's nama. Mzllon Vallay, LLC shall do ail thinga nacsssary to praserve end to kaap In full
“forca snd oifeot ts exiatencs, rights and prlvileges, end shall comply with ell reguiations, rulas, ordinancas, st orders of
any governmentel or quaskgavernmentzl euthorlly or court appilcabls to Mellon Vailay, LLC and Mellon Vallay, LLC's business sativities,

Assumed Buslneas Nemos. Borrowier has fllad or recarded all documents or filngs raqulred by law rolating to &1 d business nzmos

used by Bomower, Excluding the nome af Borrower, the followlng s & complata Dat of all assumed business nemes under which Borrower
dogs buslness: Nona.

Authorlzation. Borrower's exacutlon, delivery, end perl of thia Agr and oll tho Rslated Documents have bsen duly
authorized by sll nacessary actlan by Borrowar end da not confliet with, result in & violatlon of, or conatlivts a default undsr {1) any
provision af (s8] Borrower's erticles of organizotion or membership agroemants, er (b} eny ag of othar instn t blnding upon
Borrower or (2) cny lew, governmantal regulatlon, court decras, of order spplicablo to Borrowaor or to Borrower's prapartias.

Finencln! Information. Eoch of Borrower's finenclel pplled to Lander truly and complotely dlaclosed B ‘s i y
condtion es of the date of the statement, and thore has bosn no lal edvaras change In B ‘s financlal oonditlon subsequant to
the date of tha moat recant financlal statemant suppHad to Landar. B hea no rial conting bilgstions except sa dlaclossd In
such financlal statements.

Legal EHect, This Agreement constitutes, and any Instrumont or agroement Borrower s required to glve under thla Agreemant whan
defivered wiil constitute legel, velld, and binding oblipations of B i bls egeinst B In d with thelr respactive
tarma,

Propertles, Except as contampiated by this Agrsement or oa previously dlsclosed In B 's financlsl or In writing to Lander
ond as eocepted by Londar, and except lor proparty tax Hens for taxes not ty dus end payabls, B owna and has good titls
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21 of Borrower's properties free and cloar of all Seourity Interssts, and has not sxscutad eny securlty dooumsnts or financing statamanta
relating to tuch propertiss. All of Borrower'a properties are titled [n Barrower's legal nama, and Barrowar has not used or {llad o finznelng
statemeant undsr sny other name for ot leest the [ast five (6] years,

Hazardous Subotanoss, Excapt as disclosed to and scknowledged by Lendsr In wrlting, B ¥ end thatt {1} During
the perlod of Borowar's ownership of tho Collatarel, there hes been no uso, generatlon, menufacture, g dlzposal, release
or throataned rolaase of eny Hazerdous Substence by eny psracn on, under, about or from any of tha Collateral. (2) Botrower has no
knowladga of, or rassen to beflove that there has baen [s) any breach or violsilon of any Environmental Lawa; (bl eny uso, generation,
manufagture, storego, troatment, dlsposel, roloass or threatsnsd relosas of eny Hazardous Substence on, undar, ebeut ar from the
Collataral by eny priof owners or cocupants of eny of ths Collotaral; or (o) any sotus! er threatened (itigation or clalms of any kind by any
person relating to such matters, (3) Nelthar Barrower nor any tanant, contractor, agent or other suthorized usar of eny oftha Callstaral
thell use, ganerats, manufacture, stora, troat, dlsposs of or relosss any Hazardous Substanca on, under, about or from eny of ths
Collatoral; and any such sctivity ahall ba conductad In compliance with afl spplloshle fedarel, sate, and looal laws, rogulatons, and
ardinances, Including withaut limitation all Envirenmantel Laws. Borrower suthorizes Lender and its aganta to enter upon ths Collatersl to
muhtunhhnpnlhmnpdumuumrmdum ppropriats to d t pll of ths Coll | with thls ssction of the
Agr Any Insp of tosts mado by Lender shall be ot Bomowar's expsnsa end for Lander's purposes anly and shell not be
construed to crests eny rasponalbllty or llabllity on tha pert of Landar to Borrower or 1o any other parson. Tho ropresentations and
wamrentias contzinad hereln ars bassd on Borower's due dligence In Investgating the Collatorel for hazardous wests snd Hazerdous
Substences, Bomower hersby |[1] relsasss end walves any futura clelms agelnst Lendar for Indemnity er contribution In the ovent
Borrower baoomas [iabla for oleanup or other gosts undar any ouch lawa, and 2) agraes to [ndemnify, dafend, end hald harmless Lendar
tgalrat any and oll olaims, loases, Hebiitiss, demoges, panaltles, and expsnses which Lander may dirsatly of Indlreotly sustaln or suffer
resulling from & bresch cf this seotlon of the Agresment or ea 8 consegusnce of any use, genaratien, menufecturs, storege, dlaposel,
raleaso or threstaned release of & haxardous wasts or substance on the Callataral, Tha provisions of this ssotlen of tha Agrezmant,
tnaluding tho obligation to Indemalty end defend, zhall survive tha paymant of the Indobtad end tha termination, wxplration or
?nd::auﬂun of this Agresment and shall not be affocted by Lander's asquisition of any Imerest In sny of the Collateral, whathar by
brecloaure or otharwise, ;

Ltigation and Claims. No liigatlon, clalm, lnvestigation, sdministratlve procesding or slmliar oetlon {Including thosa for unpald texes]
tgalnst Borrower Is pending or throstened, and no othar event hes occurrad which may rlally sdy Iy affect B r's financinl
aml\dldon or propartlss, cther then Btigatlon, olzlms, or othar avents, If any, that hova baan disalosed to ond ach ledgad by Lender In
writing,

Taxss. To the bast af Borrower's knowledge, ell of Borrower's tax ratums and raports that &ra or wero raquired to ba fled, have baen
flad, and all taxes, sssasaments end othar governmental charges have baon pald In {ull, axcopt thoss prosenty belng or to ba cantestad by
Borrower In geod felth In tha ordinary courso of busineas and for which adag have besn provided.

Uan Priodty. Unless otherwlse pr y disclossd to Lander In wrltlng, B has not i Into or @ d Saourlty
Agraamants, or permitted the flling or attachmant of any Securlty Interasta on of affecting any of tho Cailatarel diractly or Indlrectly

ring repay of B 's Loan and Nots, that would b prior ar that may [n any way be superfor to Lender's Bsourity Interosts and
rights In and to suah Collataral,

Bindlng EMect, This Agreement, the Note, all Ssourlty Agrosments (If enyl, end ell Relsted Doouments are binding upon the slgnera
thoreof, as well as upon thalr , Tap: ives and nssl) end are legally bla In | with thalr raspesth
torms. -

AFFIRMIATIVE COVENANTS. Borowers covenents and sgross with Londer that, eo long as this Agresmant Ina In offect, B willy

Motlees af Clelma and Litigation. Promptly Inform Lendsr In wting of {1) all materlzl sdverse changes In Borrower's finanalal condition,
and [2) all axisting and all threatened litigation, clalms, Investigations, sdminlstrative p dings or slmllar sctions affeating B or
any Guarantor which could materially affect the financlel conditien of Borrower or the financlal condition of any Guarantor.

Finanolzl Records. Malntsln ts books end records In zasordance with GAAP, appliad on a conalstent basls, and psrmit Lender to oxamino
end sudit Barrowor's books end records st all rassonebls timas,

Financis! 8tatements, Furnlch Lander with the followlng:

Annusl Ststements. As scon as evallable sfter the end of sach fiscel yeer, Borrower's balence shest and Income statemant for the
yoar anded, prapared by Borrower In form satiatectory to Lendor,

Tox Returns. As soon 8 avellsbla ahter ths sppiloabls ifllng dato for the tex ruperting parlad endsd, Fodsral and other govemmental
tax roturns, preparad by a tax profeaslonal eatisfeotory to Lender, |

All financlal reports requirad to be provided under this Ag shall be prepared in d with GAAP, epplled on » conslstent
basls, end certifled by Borrowor as belng trus and comoot.

Addltional Informatlen. Furnish such edditional Information end statementa, oa Landar may raquest from tima ta tima.

inaurance. Melnteln fire 2nd other risk nsurence, publio Bebllity Insurango, and such other insurence as Lander mey ragulro with respsct to
Borrower's prepertles and epsrationa, In form, t gos and with | pan ptable to Londer, Baorrower, upon
raquast of Landsr, will dailver to Lender from tima to tima the pallcles or oartifiostes of Insurancs In form satlafactory to Lender, ]
stipulations that covarages will not ba cancelled or diminished without at laast ten [10] days prior written notlce to Lender, Each Insuranca
polloy also shall Includs sn endorsement providing that coverage In favor of Lendar wiil not bo Impalred In woy by eny o, omisslon or
dofault of Borrowar or eny other persan, In connsetlon with all pollclas covering eassts In which Landar helda of Is offored & ssourlty
Intorest for ths Loans, Borrower will provids Lander with such landar's loss payeble or other endorsementa a3 Lander may raquire.

Insuranoe Reports, Furnish to Lender, upen raquest of Landar, reports en sach sxlsting Insurance polloy showing such Information as
Lender may reasonebly raquest, Including without Imitetion the following: (1) the nams ol the Insurar; (2) the riske Insured; (3] the
smount of the pofley; (4) the propartes Insurad; (B) the than cument proparty valuss on tha basla of whish Insurance has baan obtained,
and tho manner of dotarmining thoso velues; end (8) tha explration date of the palloy. tn addltion, upon request of Lendar (h not
mora often then ennuallyl, Borrower will have en Indepand ppral ai y to Lender dotarmine, sa applicabla, tho sotusl cash
valus or replagsmant cast of any Collaterel. Tha cost of sush spprelsal shell be peld by Borrower,

Guarsntlos. Prier to dlsbursamant of any Loan procseds, fumish axecutsd guorantiss of tha Loons In favor of Lender, executad by the
guarantors nemed below, an Lendar'a forms, and In the emounts end under tho condltlona sat forth In thoas guarantlea. ;

Nemes of Guarmntors Amsunts

Roland Neal Femily Limitod Partnarship Unfimitad

Reland N, Walker Unfimitod

Sally Walker Unlmitad
Other Agresmants, Comply with oll terma and conditions of el othar eg hathar now or | ft isting, batwean Bormower
end any othar party and notlly Lender mmadiataly In writing of eny dafault In cennsctlon with any other such agreamants.
Lnn:lsnhhnudl. Usa all Loan p ds aolsly for B 's huslnesa oporations, urloss spacificelly consentsd to tha controry by Lender in
writing.
Taxes, Charges and Llons. Pay end discharge whan dua gll of Its Ind d and obligatl Including without iimitation 8!l sszassmanta,

taxes, governmantel chargos, lovioa and (lens, of avery kind and nature, Imposed upon Borrower or Its propartles, Ingome, or profits, prior
to ths dats on Which pencities would sttach, end all lawful claima that, If unpeld, might bocoms & iien or aharge upen any of Barrower'a
properties, Incoma, or profits.

Partormance. Parform end comply, In 8 timely mennor, with il terma, cenditlons, and provislons sot forth In thia Agrsomant, In tha Related
Documants, and In all other | 12 dnd eg nts b Borrower ond Lender, Borrower shall notify Lendor Immediataly In
writing of eny dafauit In connsotlon with any egroament.

Oporations, Maintaln lva and | with sut lally the sams quallficet) and experl ns

g F the |
axecutive snd msnegement parsennel; provide written notles to Landar of any change In exocutive and management pessonnal; canduat Ita
buslinoss affzlrs In 8 reasonsble and prudent menner.

Environmantal Studlea. Prompily condust end complats, at Borrower's exp ofl such | Igations, studles, samplings and testings aa
may ba raquasted by Lendoer or any govarnmants! euthorlty rolative to any substance, or sny wests o by-product of any substance definod
s toxc o & hazardous substancs under sppllcshls fadorel, stete, or tocal law, ruls, regulation, ordar or diractiva, ot or affacting eny
praparty of any facllity ownad, lsased or used by Borrower.
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Compliznos with Govarnmartal anqulumonu. mw with all laws, ordinances, end regulations, now or hereafter In sffeat, of i
anta! sutharitias app o the s prapartias, businasean and operations, and to tha use or cocupanay of the
Collsteral, Including without llmlullen. the Amnrlnm With Dllmhlllliu Act. Borrower may contast In good faith eny eush law, ordinance,
or ragulation and withhold campllance durlng any prosoeding, Inaluding appropriats appaals, so kong a8 Bomower has natified Londar In
writng pror to dolng 30 end sa Jong 83, In Lendar's sole aplnlon, Lander's Intarests In the Collatara) ers not Jeopordlzad, Lendsr may
rwmﬂnmrup-tmumurnmm reazonsbly satisfactary W Lander, to protact Lander's Intarest,

Permit employees or agents of Lender st &ny ressonebls tma to lnspaot any and il Collaters! for the Loan or Losns and
Borrower's cther preparties end to oxemine or sudlt B r's bocks, and ds and to make coples end memacrsnda of
Barrower's bocks, end If B now or at eny tima herasiter malntelns any rmoords (Inoluding witheut Imitatlon

computer genorated records end computer saftware programa lor the genaraton of auch records) In the poasssalon of a third party,
Borrowsr, upan roquest af Lender, shall notlfy such party to pamnit Lander fran socess to such records st &l ressonabls l!mu and 10
pravids Lender with coplea of any recerds It may requast, all at Barrower's expanss,

Compllance Certlfioatas. Unlezs walved In writing by Lander, provide Landar at lsast ennuslly, with 8 cenificata exacuted by Borrowar's
chlsl financlol offlosr, er othar afficer or persan acceptable to Lendar, eanlfylnq that the reprasantsticns end warrentes sot torth n thia

Agreament are trus and correat aa of tha data of the cartificsta and further cartltylng that, as of ths dats of tho cortifloato, no Event of
Baleuit axists under this Agreemant,

Envbonmental Compllznge and Reports. Borrower shall camply In all respecis with eny and ell Envircnmantel Lawa; not czuss or permit ta
oxlal, a8 a resuft of an Intantlonal or unintanilone! astion or omlsslon on Bomower's part or on ths part of any third party, on proparty
ownad andfer eacupled by Borrower, any enviranmanta! aotivity where demags may result to tha snvironmant, unless asuch enviranmental
sctivity |s pursuant to end In compllancs with the conditions of & permit lasusd by the approprdsta fedarel, state ar locel govarnmantzl
suthoritlas; shall fumnish to Lander promptly and ln 2ny avent within thirty (30) days afiar racelpt thareo! a copy of ony notios, summans,
fen, cltation, diractive, lattar or othar communication from any governmentz! sgsnoy or Imwmanuimr cencarning eny [ntentional or
unintantional action or omlzzion on Borrower's pert In lon with any envh y whathar er not thare ls demago to tha
environment endfor othar natural resouroes.

Additional Assurances. Makas, oxoeuts and duﬂm to Lendsr such promissory notes, mortgeges, desds of trust, seourlty agreements,
osalgnments, financing statemonts, | ts and other ag 83 Lender or ts sttomsys may reasonshly requast to
ovidence end socurs the Loens and to parfact lII Sneud'ly Inimusu

LENDER'S EXFENDITURES, If eny sctlon or ding s d that would {elly aHfect Lander's Interast In tha Collaters! or If
Borrower lells to comply with any proviston of thls Anmmm or eny Related Dooumenta, tnwludlng but not Ilmnnd tn Barrower's fallura to
dlacharge ar pay whan dua sny Is i to dl gs or pay under this Agr or any R Lendar on
Barrower's bahalf may [but shall not ba obligated to} 1sks eny sotlon that Lendsr dosms epprogriate, Inaluding but not [Im:lnd to discharging or
paying all taxas, llons, security Interosts, sncumbrencas end other claims, et any tima lsvisd or placed on any Cellateral and paying all costs far
Inauring, meintaining arid preserving sny Collsterel, All such expenditures Inaurrad or pald by Lender for such purpoass will then hoar intarest at
tha rate charged under the Nots from the date Incumed er pald by Landar to the date of rapaymant by Borrowar. All sush expansss will bscame
a part of tha Indsbtadness and. nuww'topﬂmwu A) ba paysble on demand; (B) ba sddad to tha balanca of tho Nots ond ba
apportionad among and bo p I b duo during slther (1) the tarm of any eppfloabls Insurence polley;
or (2) the remalning tarm of the Mots) nr"&: to trested 8s 8 Iu.'l]nan payment which will ba dus and payablo at tha Nota's maturity.

NEGATIVE COVENANTS. Borrower covensnts gnd agrass with Lender that whila this Agresmant [o In offeot, Borrower shell not, withaut the
pelor writtsn ocnsent of Landsr:

Indsbtadnass end Llans, {1} Exoepl for trade dsbt Incurrad In the normal couren of business and Indebtednass to Lender contemplated by
thia Agresmant, creats, Inour or essums Indebtadnass for borrowed menasy, lnsluding oapltel lsasss, (2) sell, transfer, mortgags, assign,
plodga, lassa, grant & sacurity Intarest In, or enoumber any of Borrower's asgels (except as ellowed a8 Pormitted Ulans), or (3) sell with
recoursa any of Borrower's accounts, exoapt to Landar.

Continulty of Oporations, {1} Engege In eny business aativitlos substantially different than thosa in which Bamowar ls prasently engaged,
12| oeasa operations, liquidata, mergs, transisr, acquire or consalidato ‘with any othsr entity, change Ha nema, dissclve of trenafer or sell
Oo'ill:;lsrd out of tl:m ordinary course of business, or (3) make any distribution with respact to any capltal sscount, whather by redustlon of
cepltsl or otharwlaa

Loans, Aoguisitions and Guarantles, (1) Loen, knvest In or sdvance money or sssets to any other parscn, entorprise or entity, (2}
purchase, creste or scqulre eny Interost In any othar entarprise or entity, or (3] Inour any obllgation as surety or guzrantor other than In
the crdinery couras of businoss,

Agresments. Borrower will not enter Into eny sgresmant contelning any provislons which would bs violated or breached bv the
performance of Borrower's chilgations under this Agrasment or In ecnnaction harewlth,

CESEATION OF ADVANCES. If Landoar has mads eny wmﬂumnt to maka any| !.aa.n to Borrower, whather under thia A or under eny
other egreemant, Landar shall have no obllgation to maks Loen A orto Loan da Ifi W Bamm.r or any Guarzanter Is In
defeult under tha terms of this Agresment or any of tha Reloted Documants or any othar agreament that B any has with
Lender; (B) B or ony Gt dlea, b or k Insolvant, files & ﬂ.faltﬁun In bmkruptw or similar proceedings,
orls ld}udsnd a bankrupt; (C) there ooours & matarls! adverss chenge In Borrowar'a financiel conditlon, In tha flnanclal condition of eny
Busrantor, or in tha valus of any Colaleral escuring any Loan; er (D} any Guarenter sseks, clalma or othorwiss sttempts to limit, modity or
ravoks such Guarentor's guarenty of the Loen or eny other loan with Londer; or (E} Londer In good falth deema iteel! Inssoure, aven though no
Event of Default shall have ooourred,

RIGHT OF SETOFF. To the extent pmntﬂn:l by npp!luah‘h Iaw, Lender fesaves a right of setotf In all Borrower's sooounts with Lendar (whathar
chsaking, sovings, or some othar holds jolntly with somoone else and &ll acoounts Borrawer may
opsn In the huture. However, this doas not mw:da any lRA or Keogh sccounts, or eny trust ecoounts for which sstoff would bs prohibited by
law. Bomowsr suthorizes Lendar, to the extent permitted by applloablo law, 1o chargs or satoff al sums owlng an tha Indobtadnosa agalnst any
and zll such acoounts, and, st Lender's option, to edministratively freezo all such sccounts to eilows Lendaer to protect Lender's chargs end setofl
rights providad In thls paragreph.

DEFAULT. Esch of the following shall constituts an Event of Dafault undsr this Agrosment:
Paymont Dofault. Borrower falls to maka eny payment when dus ender tha Loan,

Other Dofaults, Borrower {alls to comply with or o perform any ml:sr term, cbllgation, covanant or cendldon contalned In this Agreemant
or In any of the Relsted Documsnts or to comply with or to p sny term, obigath ar condtlon contalned In amy other
sgrasment bstween Lender and Barrower,

Fal.n Statementa. Anv wurrunty. reprassntation or statement mede or furnished to Lander by Borrower or en Borrower's behelf under this

ot tha R Is felsa or misloading In ony materlal respoot, elther now or at the timo made or furmished or becomes
Talua or rni':lndlnu ot any tlms thareafler,

Death or Insol ¥. Tha dissolution of B {regerdlaas of whatt ! to b |s mads), any mamber withdraws from
Borrower, or any other Inaticn of B 'n axt oo & golng busk of the death of eny moember, the Insclvency of Borrower,
tha appeintmant of a recalvar tor any part of B.omsr'l pmerw, any aasignment for the heﬂaflt of eraditors, any type of creditor workout,
or the t of any p g under ony b P T ¥ laws by or 1

Dofective Coll Teatl This A t or eny of the H.clutud Documents coasas to ba [n full force end aftect linaluding taltura of any
collstersl document to creeto a va.l!d cnd perfsctad uuurlly Intarast or [lan) at eny time and for nmf razion,

Craditer or Forfelturs P I ! or forfelture ] her by judlclal p . salf-help,
reposssaslen or eny othar mﬂwd. by any mdllcr ol Bnm:mr or hy any mrmntul ngenw lﬂahﬂ eny uollatarel numnu tho Loan,
This includes a garmlzhmant of sny of B with Landar, However, this Event of Dafoult shall
not epply if thore ks a good felth diapute by Bmmr 82 1o the vall ty or rassonablsnsss of tha clelm which Ia the basla of tho craditar of
forfelture procseding and If Borrower glvas Landar wrinen notloe of the oreditor o lorfeltura proceeding and doposits with Lander manles or

a surety bond for the areditor or farfelture procseding, In en amount determined by Lsmlur. In lts sola diseration, as baing en sdeguata
rassrve ar bond for tha disputs,

Events Affscting Gmntw. Any of {Iw pumdlnn avents oocurs with rospoct to eny Gmr;mt of any or tha Irldchtndncu or any
Guarantor dles or b kes ar disputes the valldity of, or liebility undar, sny @ af tha | In tha
ovent of a death, Landor, at Its optlan, mnv, but shzll not be required to, pumll tha Guarantor's satate to llll.lm- unsonditionally tha
obiligaticns arlsing undor tha guarsnty In & menner satlstectory to Lender, and, In deing 8o, curs any Event of Dafauit,

Adveras Change, A moterlzl sdverse chenge ocours In Borrower's financlel oonditlon, or Lander ball tha ) of pay of
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performznes of the Loan ls Impaired,
Insecwity. Lender In good falth belloves itsalf Insecure,

Right to Cwra, If any dofeult, other then & default on Indsbtednsas, ls aursble and If Borrowar or Grentor, es the case may bs, has not basn
-given 8 notice of a elmilar dafault within the prsceding twelva (12] manths, (t may ba cured If Barrower or Grantor, &a the cass may ba,
after recehing written notlos from Lander domanding cure of such default: (1) cure tha default within fittesn (16) days; or (2) If ths cure
. requlres mara than fifteen (16| days, Immediately Inftlate staps which Landar dssma In Lander's aclas disoration to ks sufflalant to eurs Ihs

““E:d end tharaafter continua and compists all raamubil ond necsssory steps sulficlont to prod pll 43 goon oz anably
prao "

EFFECT OF AN EVENT OF DEFAULTY, If any Event of Dofault shall soour, mmpt whm tharwisa provided In this Agn or tha Relsted
Documenta, &l eommitmants end chligetions ol Landesr under this A or tha R D nts or ony other egrosmant Immedlatoly will

torminats (Inoludling &ny cbligation to maka furthar Loan Advances or dlsburssmants), nnd. st Lander's option, all lndabtadnesa Immedlataly will
become dua and payabls, all without notles of eny kind to Berrower, axcept that In tho cass of en Event of Bafsult of tho typs desoribed In tha
*Insclvency” subsectlon abava, such laration shall ba tic and not optionel. In sdditlon, Landar shall have all the rights snd remedles
provided In the Relsted Documants or avallable at [aw, In equity, or otherwlsa. Except ss may be prehibited by spplicabla law, &ll of Lender's
rights end remedies shall ba cumulative and may be exsrclsed singularly or eencurrently, Elsctlon by Lendar 1o puraug eny remady shell not
axoluds purauit of any other remady, and en clactlon to maka expsnditures or to teka eotlon to parform an cblig of B or of eny
Grantor shall not effect Lender's right 1o deolars a dofeult and to axerclse Its rights end remedles,

MISCELLANEQUS PROVISIONS, Tha lollowlng mlssellangous provislons are @ part of this Agreemant:

Amendmants. This Agr togothar with any Related D constitutes tho entlra und ilng and of tha partlas
as to the matters ot forth In this Agresment. No eherstlon of or emendment to thia Agresment shall ba sffestive unlsss glven In wiiting
and slgned by the party or partlos sought to ba charged or bound by the elteration or amsndment,

M'Inmm Feas; Experass, Baomower agroaa o pay upen domend ell of Lender's coata and 0XpOnsos, Insluding Landar's reazcnsbls
sttormoys’ fess and Lendar's logel axp d in jon with tha enf of this A Lender may hire or pay
someons elss ™ halp enforoe this Agreement, and Borrower shall pay the costs and expsnses of auch anforsement, Costs end axpsnsos
Include Lendar's bk ammuw lau end lagal expanaas whather or not Lander's salarled employee znd whather or not there |s &

bl ' foes and lagal axpansos for bankruptoy prenudlrm ﬂnnludng efforts to modify or vacsats any
sutomatle stay or Injunctlon), appoels, end any entlclpsted post-judgment slso shall pay all court costs and
such edditions| fozs as may be directed by the sourt.

Caption Headings. Captlen headings In this Ag are lor ! purpesas only and aro not to ba used ta Intorprat or deflne the
provisions of this Agresment.

Consant 10 Loan Partlclpation. Borrower sgress and consonts to Lender's sels or trenafer, whether now or Ister, of one or more
partiofpation Intarests In tha Loan to ons or more pmhunru. whuthnr rulmd or unru!md to l.nndu. Landnr may provids, without sny
Omitstlon whatsoaver, to any ono or mors k lon or k ladge Lender may have about
Barrower or sbout eny other mattar ruln‘l‘lns 1o the Loan, and Borrower hmby wslm any rights to privaoy Barrower moy have with respeot
to such I y waolves eny and eil notlcas of sala of pertlclpatian Interasts, as well as ell notices of =ny repumlma
nf such perthlpndnn Intorasta, Borrower aleo sgress thet tho putchesare of any such particlpatian will be Id es the
uoh | In the Loan and wil have ell tha rghts g d under tho p lon agresment of agrsomanta

goveming the nlu of mch participation interests, Borrower further welves ell riahu of oflsat or oommulalm that It may have now or later
egalnst Lendar or sgalnat eny purchaser of such & partlslpation Interest and unoonditionally sgresa that sithar Lendar or such purchaser may
enforco Borrower's obligation under the Loan Irespactiva of the fallurs of Insolvanay of any holdar of eny Intorast In the Loan. Borrower
h.rrmsr u:l':'u that tha pmhh::u of any L::h participation Internste may enforce [te Interests lmespective of eny p | clalms or

t Barr may have agal

Goveming Law. This A will ba d by fadsra! law spplicabla to Lender end, to the axtent not presmpted by fadarel law, the
I‘:::;.d tha State of Utsh without tugml to Its confllcts of law provisl This Ag hes bosn sacepted by Lender In the State of

1, % Innkedl

Chalea of mu. It thers Is & lawsult, Barrower agrees upan Lander's request to submit to tha furisdlction of the courts of Davis County,
Stats of U

Joint and Several Uabllity, All obligations of Borrawer under this Agreamant shall ba [olnt and several, and all references to Berrower shell
moan each snd svery Borrower. This moans thst esch Borrowar signing balow Is respensible for all okilgations In this Agreament, Where
&ny onn of mara of the pertles la o corperation, partnorship, lImited (zbliity company er akmilzr entity, It ls not neoessary for Lander to
Ingulre Into the powera of eny of tho offloars, directors, partners, members, or other sgants scting or pnrpnrﬂno to ect an \hs anlltv'n
behelt, end eny obligations mads or created In rallence upon tho professed mrnlu of such pi shall ba umder this
Agreement.

No Welver by Lender, Lender shell not ba deamad to have walved any righta undar this Agrasment unlass such walver Is given In witting
end slgnad by Landar, No dslay or omlsslon on ths pert of Lender In oxerclalng eny right shall operats as a walver of such right or eny
other right. A walver by Lender of & provislen of this Agreemant shall not prejudics or constitute a welver of Lendar's right otherwlsa to
demand stat compilznce with that provision or any other provislon of this Agreement. Mo prior welver by Lendsr, nor eny course of
deallng botwean Lendar end Borrower, or batwesn Lander end any Grentor, shall constituts a walver of any of Lander's rights or of any ot
Borrower's or any @rantar's obilgatlons es to eny futurs b th Wi the of Lender la required under this Agreement,
tha grentlng of such consent by Lender In any Instance shell not constituta continuing consent to subsaquant Instances whers such ocnssnt
Is required and tn ell cases such consent may be granted or withheld In ths scls dlacretion of Landar,

Notiozs, Unlass otherwlze provided by opplicabls lsw, sny notlos roquired to be given undar this Agresment o required by law shall bu
glvon In writing, end shail be effective whan sctuelly dollverad In acoordance with tha law or with this Agn whan

by tolafaceimils (unisss otherwiss rogquirsd by lsw], when depoaltad with a natlonslly nugrﬂud num&ht uuﬂar. or, I malled, when
deposhted In the Unlted Btates mall, sa {irat oless, certified or replatared mall shown near ths
beglaning of this Agroemaont, Any party may chango lts addrass for nolloos undar mla J\msmml by ulvlng Inrmal writien notics to the
other partiss, spoecliying that the purposa nl the nmm I.l to chang For notle purposes, Borrower agreas to kesp
Lander informed ot efl Umes of B » cufrent Unlass nﬁmu.. provided by appllosbla law, H thors la mere then ons
Bomower, eny notice givan by Lander to any Bnrtnwur ls dasmed to ba notica given to ell Borrowers,

Severabllily, If & court of Juradletion finds any provisian of this A 1o be Magsl, invelld, or unanforoeable oa to any
persen or clroumatenca, that flndlnu shall not mukn the olfending provisicn !llngnl, Invalid, or unonforossble as to eny other parson ar
clreumstence, |l fonslbls, the offanding p: shall ba Iderad moditied eo that It becomas [egel, velld and enforasabls. If the
offendlng provision cannot be o modlfled, It shall ba consldered delated from thls Agresment. Unloss athsrwlsa roquired by law, the
lllogafity, Invaildity, or unenforoeebllity of sny provision of thia Agi shall not affect tha legality, vaildity or nnlmeabmw of any other
provizion of this Agresmant,

Subaldlzries and AHlllates of Barrower. To tha sxtant the ot any provislons of this A t makes it nppmpdm. Ma
without Imitation eny or 1, the word "B * 80 used In thio Ag mahaﬂ lude ofl

subsidierles and affMates, Notwithatanding the foregalng , under shall this A t bo ‘ to rutm
Lander 1o make any Loan or ather finanoclal luecmmodsﬂnn to eny of Bnmer'l lublldlcr!u or affillates,

8 xnd Asalg All nts and egr by or on bohall of Borrower contalnsd in this Ag t or eny Related
o ahall bind B 's end aasigns end shell Inure to the banafit f Lendsr end lts successora and sasigna. Borrower

shall not, however, have the rlghl to naslgn Borrower's rights undnr this Agrsement or any Interest thareln, without tho prior weltien
oonsant of Lender,

Burvival n1' R loms and W, J B d ds snd agrees that In extending Loan Advances, Lender [s relying on el
las, and ts mada by B In thla Ag or In eny cartifioate er other Instrument dellversd by
Borrower to Landar undar this A or the Ral e, furthar egrees that regardleas of any Investigation made by

Landar, ell such rnnrnnmatlm, Awvarranties and nu\mmnu will aurviva the extenslon of Loan Advences end dolivery to Lendar of the
Related Dooumznts, shell ba continulng In nature, shall bo deamaed made nd redated by Borrower at the time each Loan Advancs ls mads,
end shall remain’tn full force end sffact untll such 1ime as Borrawer's Indebiadnass shail ko pald In full, er untl this Agrosment shal ba
tamminated In tha pr i above, which Is the last ta ocour.

Time Is of the Essence. Tima la of tho assencs In tha parformance of this Agresmant.

DEFINITIONS, The following capltailzad words end tsrma shall have tha (ollowing masnings when usad In this Agrasment. Unless specificaily
stated 1o the contrary, all to dallar shall mesn In lawtul monsy of tho Unlted States of Amerloa. Words and tarma
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used In tha singuler shell Inctuda the plural, snd the plural shall Inoludp tha slnguiar, a8 tha context may require. Words end terms not otharwle
definad In this Agreamant shall have the maznings sttributed to such tsrms In the Uniferm Commarclal E?dn. Auwur:ﬂ;a words end ;n;umno:

atherwlae dafined In this Agrssmant shall have the macnings essigned to tham In danes with Ik
offest on tha data nl'\‘.hh::mmnu g - - " el
Adi The word "Ads " means a disk of Loan funds mads, or to ba mads, to Borower or on Bomower's behalf on a iins

of cradit ar multiplo edvencn basis undar tha torms end conditians of this Agresment,

Agrasmont. The word "Agreoment® means this Businsas Lozn Agrasment, as this Businsss Loan Agresmant may be amandsd or modified
from tima to tims, togather with sll exhibits and schedulss sttachad to this Buslnasa Logn Agresmant from tma to tims,

Borrower. Tha word *Bortower” mesns Doa Lagos, LLC end Mallon Vellay, LLC and Includes &ll co-slgniers and co-makers elgning the Note
end all thalr suconssors snd asalgns. L

Collatersl, The ward "Collatorsl® mezns sl property and geeota grentad as collatarel sacurdty for a Loan, whather redl of parsonal property,
whather granted dirsatly or Indirectly, whathsr grantad now or In tha luturs, and whather granted In the form of & ssourity Interest,
mortgags, collateral mortgege, dsed of trust, ssslgnmant, pledgo, crop pledgo, chatat martgzge, collateral chettal mortgage, ohatal trust,
factor'a llen, equipment trust, conditional sals, trust recelpt, llen, nhnrgn. lian or title ratantion contract, laaze er conslgnmant intendad 88 &

sagurlty davies, of eny other a=curity or llen Interast wh : by law, + ot otha
Environments! Lows, Ths words “Environmentsl Laws® mean any and all atats, faderel and looel atatut datlons and ard!
raloting to the pratection of humen heslth or the envirenment, including without [imitatlon the Comprehensive Envi ntal R

Compensetion, end Liobillty Act of 1880, aa smsndad, 42 U.8.C. Bactlon B801, st seq. ["CERCLA"), tha Superfund Amendments snd

Reauthorization Act of 1988, Pub, L. No. 98-489 {*BARA®), ths Hazardous Materlals Transportatlen Act, 48 U.S.C. Soction 1801, ot s2q.,

tha !!o_aom:b Oomn;umﬂnn ond Rocovary Act, 42 U,5.C. Sectlon 6801, ot seq., or other gpplicabls stata or faderal laws, rulas, or
0 adoptad § th

ﬂaﬂ of Dafault. Tha words *Event of Detault® maen any of the avertts of default sat forth In thia Agreemant In the defauit ssctlon of this
reomant, .

GAAP, The ward "GAAP® maans genaralily aocepted scoounting prnalples.

Grantor. The word *Grantor® msane sach and all of the parsons or enttles granting a Securlty Intarest In any Collateral for the Loan,
Inaluding without Umitation all B granting such a Beourlty Int

Cuarantor, The word *Guerentor” mosns any guarantor, suraty, or accommodation party of eny or all of the Loan.

ﬁumnt\r. Tha word "Guaranty” meens the y from @ to Lander, Including without limitation & guaranty of all or pert of the
ote,
Hazardous Substences, Tha words *Hozerdous Sub * mean falo that, b of thelr quantity, cancentration er physlcal,

chamloal or Infoctlous charactarlstics, may cause or pose a presont or polentlsl hazzrd to humen hoalth or the envionment when
Improparly used, treated, stored, dlsposed of, genarstad, menufactured, trensperted or otherwize hendled. The words "Hazardous
Substanoes® ara uzed In thalr very brosdeat sanss and Inoluds without limltatlon eny and all hazardoua or toxle substences, matarisls or
wasts as defined by or llsted under the Environmantal Lawa, Tha term *Hazardous Substances® slso Includas, without limitation, patrelsum
ond petroltum by-produsts or any fraotion thareof end ashastos,

Indabted The word *Indubtadnaas® means tha Indebtadnaes avidsnond by the Note or Related D ta, Inoluding eil princlpzl and

Interest togathar with ell other Indebtadnsas and costs and exp far whish B Is rasponslible under thia Agresmant or undor eny
of tho Releted Dooumonta,

Lender. The word *Lender® meens Amarloa Wost Bank, ita succassors and sealgna,

Loan, Ths word *Loan® mesns any ond all loens end (inanclel scpommedatlons from Landar to B hether now or hareaf
oxdsting, end however avidenced, Inaluding without Omitstion thoss loans gnd financlel sccommodations describad hareln or described on
any exhiblt or scheduls attached to this Agresment from tme to tima,

Note; The word *Noto® means the Noto exeoutad by Dos Lagas, LLC; end Mallan Vellay, LLC In ths princlpel emount of §2,600,000.00
dated March 29, 2007, togathar with ell ranawels of, oxtensiona of, modlfleations of, refinancings of, consolidatlons of, and substtutlana
for the nots or erodit agreemant. -

Pormitted Lisns, The werds "Permitted Llsns® maan {1) fans and sacurity Interests securing Indebtsdneas owed by Borrower to Lander:
{2) llena for taxes, sssasaments, or slmilar chargea elther not yst dus or baing contested In good fafth; (3) (lsns of matardalmen,
machanlos, werehousemsn, ar carrlers, or other liks flens erlsing In the ordinary courss of bus); and ring obligations which ere nat
yot delinquent; {4] purchass maney llena or purchase monay securlty Intarests upan or in any property eoquired o held by Berrawer In the
ordinary oourse of business to ssoure Indebtsdness outstanding on the date of this Agresment or permittsd to be Inourred under the
paragreph of thls Agrsament titled "Indobtednoss end Lizna®; (6] llana and security Interasts which, aa of the date of this Agreement,
have been disclosed to and epproved by tha Lendar in wilting; ond (8] thoso lans and secilty Interesta which In tha aggrogate constituts

en Immateral and Insignilloant Y with respect to the nat velus of Borrower's assots.,

Ralatod Doouments. Tha words *Ralsted Documants® meon all promissory notes, orad!t sgreemants, loan eg A |
sgrasmants, guerantlas, ssourity agresmonta, mortgeges, daads of truat, Ity dzads, calb | ges, and all othar Instrumonts,
sgrozmants and d hathar now or # ating, iin tion with the Loan,

Becurlty Agrosmant. The words “Securlty Agresment® masn and hnclude without Hmitat] eny og its, proml ,
arrangemonts, undoratandings or othsr agroomants, whother arsated by law, eontract, or otherwlsa, evidencing, goveming, representing, or
craating a Securlty Interast,

Boourlty Interast, Tha words "Becurity Intersat” mean, without lmitation, eny end all typas of collateral security, present and futur,
whathar In tha form of s len, charge, sncumbrance, mortgsge, desd of trust, Ity desd, asalg pladgs, crap pledga, chattal
mortgage, collatorel chattel mortgego, chattel trust, factor's fan, squlpment trust, conditional saln, trust receipt, llen or title retention
sontract, lsess or conslgnmant intendad as a asaurity davics, or sny othar Ity ar [l=n | t hath | by law,
sontraot, or othorwlsa,

FINAL AGREEMENT, Borrower understands that this Agresmant and the ralatad loen dooumants are the final expressien of ths egresmant
batwean Lander and Borrawer and may not ba contradictad by evidencs of eny cllegad orel agresment.

BORROWER ACKNOWLEDGES HAVING READ ALL THE PROVISIONS OF THIS BUSINESS LOAN AGREEMENT AND BORROWER AGREES TO
IT5 TERMS. THIS BUSINESS LOAN AGREEMENT IS DATED MARCH 29, 2007, #

BORROWER:

i N ¥ , Co-Trustes of the R. Famil
Trust ufald April 4, 2008, Genaral Partnar of the
Rolznd Nael Femily Limited Partnership, Manager.
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ADDENDUM B

Participation Agreement



PARTICIPATION AGREEMENT

This Participation Agreement (“Agreement”) is entered into this 6th day of December, 2007 by
and between America West Bank (Lead Bank) located at 476 W. Heritage Park Blvd., Suite 100,
Layton, UT. 84041 and Utah First Federal Credit Unlon (participant) located at 208 East 800 South,
Salt Lake City, Utah, 84111 upon the terms and conditions set forth below. Participant agrees to
purchase from Lead Bank and Lead Bank agrees to sell to Participant and participation in the
following credit facllity (the Loan), as well as in such notes as evidenced in the Loan and in such
collateral as is now held or hereafter taken to secure the Loan, on all the terms and conditions set
forth herein.

RECITALS

1. Lead Bank has extended, or will extend concurrently herewith a term Loan in the maximum
principal amount of $2,500,000.00 to Dos Lagos, LLC & Mellon Valley, LLC (Borrower).

2. The Construction Loan is governed by a Construction Loan Agreement of even date herewith and
is evidence by a Secured Promissory Note of even date herewith, and is secured by, among other
things, a Construction Deed of Trust.

3. Executed copies of all the Loan Documents have been delivered to Participant by Lead Bank, and
Participant has reviewed such Documents.

AGREEMENT

1. NOW, THEREFORE, for good and valuable consideration, including the covenants and
agreements contained herein, the parties agree as follows:

2. Recitals: Lead Bank and Participant each acknowledge the accuracy of the Recitals, which are
incorporated herein by this reference.

3. Participation:
IIl: PRINCIPAL TERMS:

Borrower: Dos Lagos, LLC & Mellon Valley, LLC
Amount of Loan: $2,500,000.00
Participation Equal to: $1,300,000.00

Utah First Federal Credit Union articipant
Interest Rate on Loan: Variable Rate Prime plus 1.25%_ per annum
Interest Rate on Participant: Variable Rate Prime plus 1.25%_per annum

Servicing Fee: Variable Rate Prime plus __0 % per annum



Maturity Date of Loan: 12/05/2008

Maturity Date on Participation. 12/05/2008

Loan Fee at $31,250.00

Participant’s Portion Loan Fee: $16,250.00

Lead Bank’s Portion Loan Fee: $15,000.00
ll. LOAN DOCUMENTATION

Lead Bank represents and warrants that the Documents delivered to Participant in
connection herewith are true and complete copies of all agreements, instruments and
other relevant Documents (collectively the “Documents”) with respect to the Loan. The
Documents which relate to any pledge, lien security interest or guarantee are
collectively referred to herein as the “Security Documents”. Lead Bank certifies it has
good unencumbered title to the Loan, is the sole owner thereof and has the requisite
power and authority to sell participation therein to Participant.

lll. AMOUNT OF PARTICIPATION

Participant's participation hereunder shall be in the form of an undivided 52% interest
in the Loan (“Participants Percentage Share”) provided however the maximum principal
amount of Participants participation hereunder shall in no event be in excess of
$1,300,000.00. Lead Banks participation hereunder shall be in form of an undivided
48% interest in the Loan (‘Lead Banks percentage Share”); provided, however, that the
maximum principal amount of Lead Banks participation there under shall in no event be
excess of $1,200,000.00.

IV. ADVANCES BY LEAD BANK

Lead Bank and Participant agree to fund their proportionate share of the Loan, in the
percentage of participation set forth below, in each disbursement made to Borrower
pursuant to the Documents and up to the maximum dollar amount of their names, to

wit:
Name Percentage
America West Bank 48%

Utah First Federal Credit Union 52%



V. Lead Bank shall have the right, but not the obligation to disburse portions of the Loan to
the Borrower prior to the Lead Bank receiving the percentage share of the disbursement
from the Participant. Payment for said collateral; such obligation shall be held by Lead
Bank for the benefit of itself and Participant and subject to the terms of this agreement.

VI. CONSENT REQUIREMENTS

The party holding a majority interest in the Loan shall determine what acts or action
should be taken in the event of default by the Borrower in the making of required
payments or any other defaults under the terms, covenants and conditions of the Deed
of trust or any of the Loan Documents.

VII.SHARING SETOFFS

Viil.

If either Lead Bank or Participant shall, by enforcement of any right of setoff, obtain a
payment on the Loan, the party receiving such payment shall share the same ratably
with the other party. In case any payment received by way of such setoff is
subsequently recovered by the Borrower in whole or in part, each party shall make a
refund of the amount which was received by the sharing of the funds obtained by
setoff.

AMENDMENT

Lead Bank and Participant each agree that, without the prior written consent of the
other party, they will make no amendments, modifications or supplements to the
Documents or increase the amount of the Loan or change the repayment terms of the
Loan or release, waive or discharge Borrower, or any of the collateral or release or
discharge any guarantor.

IX. ADMINISTRATION

Lead Bank agrees:

i. To hold and deal with all Documents in its name and on behalf of itself and on
behalf of Participant.

ii. To disburse the proceeds of the Loan in accordance with the Documents.

iii. To service and manage the Loan and the collateral in the ordinary course of
business and in accordance with its usual practices.

iv. To examine the collateral from time to time as it shall deem necessary.

v. To submit to Participant for its approval all waivers of defaults prior to acceptance
by Lead Bank.

X. STANDARD OF CARE

In making advances to Borrower, servicing, administering, and enforcing the Loan, and
in exercising any other right or duty hereunder, Lead Bank shall not be liable to
Participant for any action taken or omitted or for any error in judgment, except for its
gross negligence or willful misconduct.



XI. EXPENSES.

All expenses reasonably incurred by Lead Bank or incurred in the enforcement or the
protection of the Loan and/or the collateral shall be shared by Lead Bank and
Participant in proportion to their respective shares of the principal of the Loan. Any
expenses recovered from the Borrower shall be shared by the Lead Bank and
Participant in the same proportion as if such expenses were advanced by Lead Bank
and Participant.

XII.LIABILITY AND REPRESENTATIONS

Xl

XIv.

Neither party hereto makes any express or implied warranty of any kind with respect to
the Loan and neither party shall be liable to the other for any loss not due to its own
negligence or willful misconduct. All loss or losses shall be borne by Lead Bank and
Participant in accordance with their respective percentage interest in the Loan.

It is agreed that Lead Bank shall have no responsibility or liability expressed or implied
for the collect ability of the Loan, the value of the collateral or the financial condition of
the Borrower and guarantors. Participant has independently for itself determined the
collect ability of the Loan, the value of the collateral and the creditworthiness of the
Borrower, and the guarantors based upon the Documents attached hereto and in
reliance upon the representations and warranties contained in Paragraph Il hereof.

ASSIGNMENTS

It is agreed that Participant shall not sell, pledge, assign, sub-participate or otherwise
transfer its right under this agreement the collateral or any portion of the Loan without
procuring in advance the written consent of Lead Bank, which will not be unreasonably
withheld. Further, each of the parties hereto agree that during the term of the Loan it
will not, without the prior written consent of the other, Loan or otherwise extend
additional credit to the Borrower, which Loan or additional credit is to be secured with
secondary liens or encumbrances against all or any portion of the collateral.

PARTICIPATION CERTIFICATION
Upon receipt by Lead Bank of Participant's percentage share of the disbursement,

which has been made or is to be made to Borrower, Lead Bank shall deliver to
Participant a Participation Certificate in the form attached hereto as Exhibit “A”.

MISCELLANEOUS



Lead Bank agrees that it will always retain a minimum of 48% interest in the Loan and
will remain responsible at all time for servicing the Loan.

This Agreement shall be governed by the laws of the State of Utah and may not be
amended except by written document executed by each of the parties hereto.

This Agreement shall bind the respective successors of the parties hereto.

Lead Bank shall at all times keep proper books of account and records reflecting the
interest of each Participant in the Loan, and such records shall be accessible for
inspection by each Participant at all times during business hours of Lead Bank.

This Agreement may be signed in any number of counterparts, and signatures to all
counterparts hereof, when assembled together, shall constitute signatures to the entire
agreement with the same effect as if signatures were on the same document.

XVl. LOAN DOCUMENTS AND THEIR APPROVAL

Prior to any disbursement, copies of the Documents will be executed and delivered to
Participant, and Participant acknowledges approval of the content of said Documents.
Lead Bank will not request funding from Participant of its proporticnate share of the
Loan until Lead Bank has in its possession all Documents duly executed in
substantially the form as exhibited and delivered to Participant.

In Witness Whereof, the parties have caused this Agreement to be executed as of the day and year
and first above written.

America West Bank

n
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