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(NDER THE CONTRACT WAS CONDITIINAL, THE CONTRACT WAS UNCON-
DITIONAL IN REQUIRING THE PEXi RMANCE OF ONE OF TNO ALTHR-
NATIVES.

POINT THREE
THE DEKENDANTS FAILURE TO PERFORM ONE OF THE TWO AVAIL-
ABLE ALTERNATLVES UNDER THE CONTRACT CONSTITUTED A BREACH
OF CONTHACT.

POINT FOUR

THE PROPER MEASURE, OF LEGAL DAMAGES IS THE CONTRACT
PICE LESS THE WHOLESALER'S DELIVERED PRICE TO THE RETAILER.

POINT FIVE

IN LIEU OF LEGAL DAMACES, STIPULATED LIQUIDATED DAMAGES
SHOULD BE AWARDED UNLESS IT IS FOUND THAT EITHER (1) THE
SUM STIPULATED IS'A "PENALTY", OR (2) THE SUM IS DISPRO-
PORTIONATE TO THE LECAL DAMAOES THE REPUDIATEE WOULD BE ENTITI
10.

POINT SIX

THE AWARD FOR STIPULATED DAMAGES SHOULD BE GIVEN 10
PLAINTIFF OR IN THE ALTERNATIVE THE CASE SHOULD BE AIMANDED
T0 ASSESS ACTUAL COMPENSATORY DAMAGES UNDER THE RULE OF
STEWART VS, HANSEN,

ARGUUENT
POINT ONE

AN ENFORCUABLE CONTRACT WAS ENTERED INTO BEIWEEN PLAINTI:
AND DEFENDANT,

The brief of the appellant urges the positicn that no
contract was entered into between plalntlff and defendant.
This position 1s untenable in light of the facts,

The court need only to look at the final portions of
the negotiations between plaintiff and defendant to determine
whether there in fact was a contract between plaintiff and
defendant, This court should apply the "reasonable man"
test in evaluating and interpreting the acts of plaintiffs
and defendants in terms of their legal meaning and effect=

iVenépmm)wd by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
85y . Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.



Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.



Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.



Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.



Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.



Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.



The real question is not whether or not the plaintiff
has actually received the deposit shown, but was the face
value thereof the agreed measure of liquidated damages the
geller should receive if the buyer breached his contract.

0ft times a credit is given for a trade-in. Would it
be reasonable to argue that the seller would have received
nothing from the buyer until the "trade-in" had been liqui-
dated (sold)? Would it be reasonable to argue that a "side
note" would be unenforceable if it were given as a symbol of
the liquidated damages agreed upon. Suppose a "bearer bond"
or "American Express Travelers Checques" or a Mpostal money
order™ or a "cashier's check" had been given as a deposit.

While a nori=negotiated check is technically a chose
in action, in our modern business world it is the equivilant
of cash. Bearer government bonds, Travelers Checques,
postal money orders, bank drafts also fall in this category
of choses in action. Are we going to require that prospect-
ive purchasers made deposits in currency? (which technically
is also only chose in action, being Treasury Certificates,
Silver Certificates, or Federal Reserve Noues.)

If this be the feeling of this court, then this counsel
respectfully urges that no damages is so disproportionate
to actual damages that the stipulated damage should be
re-examined and case should be remanded to assess damages
under the rule of Stewart vs. Hansen.

CONCLUSION

A valid contract, requiring alternative performance was
entered into between plaintiff and defendant. Defendant
refused to perform either alternative, and thusly breached
his contract. Plaintiff would have been entitled to compen-'
satory damages, but because he has agreed to a lesser sum
as liquidated damages, he must l1imit himself to such amount.

WHEREFORE plaintiff prays that the judgment of the Distr
Court be sustained, or in the alternative, that the case be
remanded to ascertain the actual compensetory damages based u
@ rule of law set forth in point four above, and that the
Plaintiff have his costs of this appeal.

Respectfully submitted

JOHN ELWOOD DENNETT
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