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IN THE S"'PREME COURT OF MIE
STATE OF UTAH

STATE OF zmu, i

Plnntiff and Respondent

vs. ; Ko. 9013

JACK ZETMER i |
Defendant and Awmwa ;

“RIEF OF APPELLANT

Capitalised words are ours.
STATEMENT OF FACTS

The information charging the appellant, Jack Zeimer,
vith the crime burglary in the second degree and with
the crime of beinmg an habitual criminal was filed in
the Mstrict Court of the Second Judicial District,

in and for the County of Weber, State of ''tah, on
Jly 31, 1958. The above action came on for trial on
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the sixth day of November, 1958. A guilty verdict

was brought back on the burglary charge. The seme jury
wag then presented evidence of the habitual crimival
charge for vhich they also brought back a verdict of
guilty. Defonse counsel then woved for & wistrial oo
both issues. A new trial was grauted as to the habitual
criminal charge but demied as to the burglery comviction.
In consenting to & new trial on the limited issuc of
- being an habitual criminal the defense attorney reserved
the right to object to the severance of the issues in
‘such & manmer. Counsel guotes from page 220 of the
transcripts

‘MR, NEARY: May the record show, though,
Your Henor, hefore we go out theve that
the defendant objects o this whole hear-
ing, that the court offered to the defendant
nmmanMwmﬁme
mmmmmmmm
thh new trial as to the entive matter but
did offer a new trial as to the last puge
shich wos congented to by the defendant
but not waiving any of his rights later
uobjoctwmmwofﬂtmam

as to his contemtion that it should be an
‘.mﬁmmmu.

Sponsored by the S.J. Quinney Law Librar led by the Institute of Museum and Library Services
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Wr"’»i mr DO CHR ?{3@ ot
INE GOUKTS itmmmcmwt
considered the motion for a now trial on

the satire case and a nev trial
o omly as to the page of the infor-
ntun" :

MWMMWMMWMM
mmmmmw,wss. ’&ejwymgim
instructions. Wmmduiym&nmeaf
mwummdwm@mmm mm
MthawMchg.

e

The trial court ccumitted prejudicial error in
instructions numbers 2, 4, 5, 10, 12 and 13 by using
such words in the instructions as would reasmably
wmmu‘mmmtmmwm«a%
Ma@am.muarmmwmuua
status, -

o . yormr IX

The trial court committed reversitle error in
pwting & nev trial as to the issue of bedng an habi-
tual criminal and refusing to geent & now trial as
% the primary ¢ffemse, resulting in a different jury

Sponsored by the S.J. Quinney Law >d by the Institute of Museum and Library Services
Library Ser by the Utah State Library.
in errors.




ARGUMEZIT
POLNT I

The trial cowrt commiteed prejudicial error in
instructions mmbers 2, 4, 5, 10, 12, and 13 by using
such vords in the instructions as would ressonably
lead the jury to believe that being an habitusl cris-
Mhneﬂu,ﬁﬁeanammﬁmatua
status, |

Yt is clomntary in this field of law that being
an habitual criminal iz not a orime for which you can
be punished) but, it is enly & status that a peraon
assumes after comitting a designated wmber of falon-
fes. In Utah three felomiss are reguired for such 4 statw
to attach, 6-1-18, Utah Code Ammwtated, 1953,

This coucept was umequivocally established as o
rule of law in State v Ruseuz, 107 Usah 94, 152 P24 88
(544), In this cage the defendant was charged in tho
same imformation with the erime of second degree burp-
lary and vith being en habitua) criminal, the defen-
dont was couvicted of the burglary but not the habitual
criminal charge. He appoaled on the grounds that the

Sponsored by the S.J. Quinney Law Libra by the Institute of Museum and Library Services
Library Services the Utah State Library.



trial court refused to quagh the imforwation on the

srounds that nore than one offense was charged there-
in, and that there was no statutory authority permit-
ting the jeinder of the crimes of second degree inrce
lary and habitual criminal, This court rulsd that the
trial court had not erred in refusing to quash the
infarvation on that M and effectivaly stated

the law in the follewing quote taken from that case:

"o be charged with boing an habitual
criminel is mot to be chapzed with &

crims. Dedmg an habitual criminal is
a status and subjects such persm to

a greater penslty than would otherwsise
be ispoged for the crime with which he
is charged,®

he above cage also cited as authority for ite conten-
ﬁﬂ_ﬂ Awerican onoe , Val 25. m %@, m
is groted belows

"lhe charge of being a second or subse-
et of fender dows not imvdlve accusation
of & crine other thau ¢r separate from the
offense primcipally charged., The statutes
%mw&eagﬁwnﬂo@m. he in-
penal & second or submaguent
Mcdmiawm be held wp an &
deterrant to their oriminal tendanci *g &

This doctrine was reaffirmed in State v Weed, 2 Utah

2 34, 268 P23 998 (1954), in which this Joure stateds
"his court has Lald
muam‘&mtamm

Sponsored by the S.J. Quinney Law Librar led by the Institute of Mus and Library Services
Library Services a /1' the Utah State Library.
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The centroversy in the concept of status versus

crime no lomger prevails, It is well egtablished

that an habitual eriminal has not commivted a new

crime but has assumed & new status. American and Bnglish
authority supperts this preposition. The foregoin:

point out the errors which wvere cormitted in the in-

of such instructions. |
Comsel will now proceed to asalyze each of the

In instructions musbers 2 and 10 the trisl court
used the word "offenst™ which ingliel to the jury
that the defendant had committed a crime, when fn lov
there is no such crime. The instructioms refeorred to
are quoted bhelowt (m} (Wﬁ?

charged ﬂuh an OFFEN BE is mmz w be m
- by you as any mm of his pudle,®

Instiuction 10

Py seelefors any porson may be convicted of

w-m,mmumm indopend-
“ent of any such JtatELENt...."

Sponsored by the S.J. Quinney Law >d by the Institute of Museum and Library Services
Library Ser by the Utah State Library.
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It is penerally wnderstood that the word "offense™

is iuterproted as a crine, Algo that “offense™ is

synouymous with crime. Sec 29 Words and Fhrases 21?,

State v Rowe, 89 Ghio St. 33, 106 NE 50; People v

Chimovity, 237 Mich 247, 211 ™ 650, Thus !rg m

the word "offense” the trial court disvegarded

theery bebind an habitual oriminal charge m stated

to the Jury that the defendant etoed charged with a cime,
The wisl cowrt in instuctions mmbers 2, 4, 10,

12 and 13 used the word "guilt" or gulty." |

This ws prejudicial far such words have no place in

instructions en the status of bedag an habitusal crim-

inl, The follwwing ave the precise passagos referred

tot

Tastruction 2 (r-272)

... 0he mere fact that the defendont stands
charged with an offense is ot to be taken
by you as any evidencs of his CUILT,"

"eu are ingtracted that oo must nov doter-
mmmmwmmwmetaamw
@nﬁou, the ‘has amw Y pum
mwwmm Wsmmwﬁww
burden of wm.m bies CUILYT beyond a reason-
able deubt.”

Sponsored by the S.J. Quinney Law >d by the Institute of Museum and Library Services
Library Ser by the Utah State Library.
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Imstruction 10 (R-275)

"he CUILT of a defendant may not be
established alone by any confession...."

Imstruction 12 (R~276)

LYY § d t be mﬁw gi

gmmwmamma
reunstance against mpmtim
amrmmmwmwmmm.
mmmxun-.m)

...Mamuwmmhmtw
til he is TY beyend & reagonable
- doubta mmm&ammm
,mmmwn.uummmm
" he is entitled to an ecquittal.®

ssssYOU Cin candi that
nwy;:ﬂufm mmwm,mm
& reasonable doubtu...”

"To warrant you in comvictiug the defemdant,

mmmm mmm,m&m
, mmum

Comsel gubmit to the court that the word "statug®
should have beon used in licu of the word "guils.”
That the uge of the word Tguilt™ in the above in-
structions was awbigusus end moertain and coudd have
beon reamsnably construed by the jury thet a crise
ws charged and thus was prejudicial. The statute

Sponsored by the S.J. Quinney Lav hy the Institute of Museum and Library Services

ate Library.



in question, 76-1<18, Uteh Code Bmmotated, 1953,
veads to-wit:

Whoever has been previously twice con-
victed of falomies, sentenced and com-
mftted to any prison, shsll upon convie-
tion of a falowy committed in thie state,
other than muwder in the first amd secood
degree, DE DEIMID T0 BE AN RABIYUAL CBXM-
I8AL.

It used the words “be decmed to be an habitual crim-
inal.” It does not use the phrase: “"be guilty of
being sn habitual criminsl.” The word "guilt” has
the connotagion of being convicted of a eriminal
offense, thereby comveying the wron. fspression to
the jury. |

Counsel concedes that wost of the inmstructions
veferred to are the stock inetvuctions which sre
usually given when a crime is being tried; but, bee
csuse of the wnususl nature of the bhabituel criminal
eharge the instructions should be carefully worded to
fit the situstion. The wonding used wes erroncous
end pregudicisl.

The trial court alge erred in instructions num-
bers 5, 10 and 13 by using the word “eomvict". The
use of this word egain implies to the jury thet this

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.



is 8 criminal offensa inoteod ©f 2 status.: .In the
following imstructions the yord “conviet” was used:
Instruction S(R-273)

"Befob you may CONVICT the defendant
of baing =n habitusl eviminel....®

"Byt if theve is e resscosble doubt in
your wind sa to amy of the forepoing
enunerated allegations, you may not
COMVICY the defendant of the status of
being an hebitual cviminal.®
Instruction 10 (B-275)

“,...B660Te any person mey be CONVICTID
of this offense, there must be proof...."

Instruction 13 (B-277)

¥, eret0 warvant you in CWICTIRG the defon-

dant, the evidence must, to your minds,

exclude every reasonmble hypothesis....”

The word "deen” should have been used in Lieu
of the word "conviet®. Habitual eriminal stotutes
do not suthorize any cewvictlon on @ cherge of befng
& bobitusl criminal. The statutes merely praseribe
pishiment which {8 to be sove severe. 16 Corpus
Jutis 1339, See aleo, Corpus Juris Secondum, Vol. 2,
Page 1143, vhich reitevotes that this type of stetute
does not authorize a conviction on 8 chatge of baing an
habitusl eriminsl, but wevely prescribes pumishment

Sponsored by the S.J. Quinney Law >d by the Institute of Museum and Library Services
Library Ser by the Utah State Library.
in errors.




for the sulgoguent offonse which is ¢ be more

sovere.
In State v Cirius, 333, rasouri 605, 86 mrd 72,
the court stateds
“These Glatuss h net croate  in off m

tence in the properation of crime be has

;g‘m ?mmw shich werits & greater
Ses also State v Hicke 326 Miseowrl 885, 33 Su2d <19,
uumwm“mmnmm
hatitual eriminel stamtas and it was prejudicial
for the Jury to bo iastrusted that they were conwice-
ing the defendant vhen mmw were stigmatising bim
umwmﬂeﬂm‘

In Fyye v Deloar, 47 Wagh 24 €OS, 788 P2d 80,
the defendant wis charced with the crime of being
an bald tual eriminal and sentenced to the Yathington
State Priscm, Amxdhﬂmnmmmﬂlﬁm
which the Suprems Court of Uashington held that o
cuwiction of the crioe of being on habitual crining)

Sponsored by the S.J. Quinney Law Libra by the Institute of Museum and Library Services
Library Services the Utah State Library.
CITOrS.



MJMthdmtmceWmm&fwm
purposes. The conviction of the crime of being an
habitual criminal cannot furnish a foundation for
determining that the accused has the status of an
habitual criminal. A persoa’s status camot be
1mmumumwmm~wm erime.

This is precisely vhat happemed in the present
case. The jury was imstructed that the Jdefendant was
charged with an offense (erime) for which he could be
fomd guilty and for which the jury did find him
guilty. |

Having been couvictsd of a crize, the appellant!
pt by & new trisl.

mmi m M Goaterplines Lo
Frye v Delmar, op cit.

POINT 1T |
mam‘wm“mm;mﬁ‘mgm
habitual criminal and refusing to grant a new trial
as to the primary of fense resulting im a different
Jury trying the habitual criminal charge comtrary to

the precedure required Ly the toh Statute.

Sponsored by the S.J. Quinney Law
Library Ser

od by the Institute of Museum and Library Services
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Mﬁwmncwtgmudawmﬂuéo
the habitual criminal charge, the judge failed to
follov the procedure as mandaterily declared im
76-1-19, Utah Code Ammotated, 1953, which reads as
follows? |

In charging a person with being an habitual

muadumbyﬂwatawgfﬁuh;if&e
defendant is bound over w the district court
for trial, the district attorney SHALL set
forth in the information the felomy committed
within the state of Utah and the two or more
previous convictians of felony relied upen
bymstmowm;mmmmm
teld of the 8 convictions of felemy

t on the felony cosmitted within
State of Utah SHALL preceed as in other
casesy if the juwry retuwrns a verdict ef

gailty, then the defendant SHALL be tried forthwith

by the SAKME jwry upou the igsus of whether or
ot he has Leen previgusly twice comvicted of
felontes, unless the said defendant has entered

be tried forthwith by the SAME jury.” Counsel con-
tends that this word "SHALL" is mandatory, leaving
sothing to the discretion of the trial court. The
trial court committed error by splitting the issves
vhén a partial new trial was granted. Vhen a wis

Sponsored by the S.J. Quinney Law >d by the Institute of Museum and Library Services

Library Ser

by the Utah State Library.
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trial i gramted, the Utsh statute does not malie an
enception to the procedure reguived in trying en
babitual criminal, In such an imstauce it is clear
thet the trisl judge would have no discretion, He
must either overrule the motion for @ new trial of
gtent @ new trial wmumaufmmﬁmm.'
In the present case the trial mﬁmmmm
Utah statute by sevaring the issues, and this severamee
was in ervor, wmmammmm
of non-sverability 1o supported by both statutory
construction aod cese lew.

Beference is first made to the stetutory con-
struction, particularly the word "shall." It will
be noted thet “sball" 45 emploged six different
placas ia the aforement ioned procedural stebute
including the particular “shall® with which we ave

concernad ,

It goes vithout saying that “shall* when used
in statutory pmiam is genarally mattw as .
mandstory. People v Willimm, 145 P24 366, In case
of doubt, the presqpption is that it is wendstory,
Swift v Smith, 119 Cole 126, 201 P24 609. There

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.



St g

seema to be little question that the other “shalls”
are used in the mamdatory cense end it would equally
follow thet ths sixth "ashall” with wvhich we ave pas-
ticulerly concarned was asimilevly to be coustwued 2o
wendatory .

To arzive at this camclusion, coe meeds emly to
look imp the context &n which the other “ehalls”
sve exployed. It would be iuposeible to conatzue
such words e bdng maythiong but mendatory, end it
would be equally inconsistant to say that one legis-
leture would use the word "shall® s mandetovy five
tiwes ie the statutc and when woed the sinth time
it was only weant to be discretionacy.

Thua, vhen the legislative intent is clesrly in-
dicsted that the word “ubell” as used in & stetute o
rule of procedure {3 intended to beo mandetory, it i
tuconsistent with auy ides of discreticm and it is
oadatory, Jaynes v Lse, 306 SW2d 182, Such intent
uMyMnMWmma.

The question might aleo srise thet the legisle-
ture did mot amticipete the pyoblem vhich we now
are dealing with; however, the legisleture did con-
stder it uecessory to meke oue exoeption to the pre-

Sponsored by the S.J. Quinney Law
Library Ser

1‘15 od by the Institute of Museum and Library Services
Act, by the Utah State Library.



cedure voquired. This emcepticn was that the seme
“jusy would not be vequired to escextain the de-
fendent 's status if he had satered a plea of gulley.
MWW@%MW'MWWM
unecessary to specificelly state it; severthaless,
uhmnmmhMcmmumxy
enphssizes that the culy emcepticn to she procedure
deaignsted 4o in tho cace vhen the defendont pleas
guilty end thet wo other emception of any kind wos
intended.

Conooquently, whon the procedurs for chargimg
ome ¢s an hebitual crininel is prescribed by statute,
it should be ustrickly pursued because of the sewious
consequences of a conviction of being an habitual
criminel . wwm 253 Mich 537, 235 W@ 205,
34 Corpus Juris Secondum 1167; 25 American Jurisprudence
2704 5 Yhertom's Criminal Procedure &40.

m,ammmwwmmwm
&0 habitual criminel is criminel is neture, snd ie
sbeence of waiver theweof there must bo striet com-
Plimce with the statutory requivements velsting to
the supplementary proceedings. 26 Cowpus Juris
Secondum 1168.

Sponsored by the S.J. Quinney Law >d by the Institute of Museum and Library Services
Library Ser by the Utah State Library.




A question night arise as to the fact thst
the defsndant waived his right of heving the same
jury try both {asues. In this coumection refevence
49 weida to page 229 of the recowd which hes hereto-
fore boen quoted on page 2 and 3 of this brief.

Here the defendant ewpresaly veserved all xights to
object ko the full procedure unsed by the trial court, .
Conssquently, taking the procedure ao set forth
io cur statute and no weiver sppesring, the action
bych trial court wes defimitely exvoncoue; however,
ssforence is made to case law to furthex impress thie

such statuts, has nevertheless held that triel by
the same jury is necesssyy.

Before the present Utab statute wes emacted im
1951, the Utsh Supveme Court in & lesding case
before the court i 1956 set forth the emect procedure
presently comtained im 76-1-19, Uteh Code Aunckated,
1953, and steted that chis vas the ooly faiv pre-
codure te be used in such cases. 7The following is
& direct quote taken frow State v Bsewart, 110

4
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Uteh 203, 171 P2d 383:

"1f the jury readers a verdict of guilty,

then the secoud phase of the teisl should

be conducted before the BAME jury umless

the defendant waives a jury trial om such

astters.”
Thts rule cowss from the English procedure vhich
ves endoxaed by the Aswrican authorities in en
sarly Comnecticut case, State v Ferrons, 96 Comn
160, 113 A 437. This stands a3 2 laandmark case
fn the procedure fieid dealiog with habitual
eriminal statutes.

It i8 necesssry to go into enother aspect of
the theory behind the hebitual criminal statutes
to reelize the importsnce and the necessity of such
procedure, It is the defendant's insistent com-
tention that the main offense sad the habitual
criming) charge are non-sovevable in Utsh. As
was announced in People v Collins, 117 Cal App M
237, 255 p2d 65:

“The whole spirit snd intent of these

statutes gppear €0 be that o prier

couviction charge 48 to be detevmined
oolely as oue of the issues in the

trial for the new ofiemse.”

In the Ewnglish case, Bex v Humker, 1 K B 555, GCA,

the follewing was stated:
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*he charge of being an habitual
criminal ig not a charge of a
substantive offense; :ts ouly for
the principal offensze. It follows
therefore, that there could wnot

be separate juries trying the
two issues, but that the sane

iy sy

of the previous cemvictiom,"

The origin of the statute larvely comes fram
our Baglish comterparts,

A review of the authorii es méala that the
cases on this peint are in hopeless ccafasizn, The
diverse statutes, in effect av W times and
Paces, can partly explain this coafusion. An
example of this eonfusion is Townd in the smm
of California, iu the case of Poople v Marten,
258 P24 100, vherein the ceurt delved fully into
this protlen and deversd o lengthy discussion on
the orders which chould he properly gﬁm Al
though this case was subssqueutly wedified io
People v Mortem, 41 Calli 636, 261 P2d 523, the
discussion by the court iz empecially applicable
te the guestiom hereon appeal. ,‘

mmﬁrnmmwmmwm
District Court of Appeal found Mt the pevtion
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of the JUGGAMSNE 80JUGICASANG Coe cexzendant €O be
ean habitusl criminal was based upon iscoapetsnt
evidence and thus necesuitated s veversal. The
WWWMMWWMWx

"In view of this prejudieial ewror

vbet order should be wede by this

court? On this question the cases

are in hopelese couflict. The

pertios sxe egrusd thet ot diffevent

tices the courte of this utete heve

solved the probiem in st least four

different vays.” ,
This sane question was presented to the trial court
io the instent case when the trial coust grambed
8 now trisl on the limited issus of being an hebitual
criminel, Move precisely, when the defendant is
mietedmthwﬂsmmﬁfm,mmum
in the conduct of the lowey court consersing the
hebitual criminal charze, whot opder wmay be properly
given, The €Colifornie Distyict Court of Appesl and
nmmwtmmmmtmmedﬁmz
different orders which could be givea. These oxders
ate now quoted for this court's conveniemce. The
ovders set forth weve:

1. By emn owder setting aside the find-

ing that the sppellemt bes cuffeved the
challenged prior couvictica,

-20-
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— —w—-—-—'-—-/‘ —— J‘w" wy  wem

cating the hmﬁm that t&c
t is an babitual eriminal.
was done in People v Foster,

3 Call App2d 35, 39 P2d 271,

The above order in effect repudiates the notion
of granting a partial new trial ou the limited
issue of vhether the appellant was an habitual
criminal, This order follows the hypotheses
vhich the appellant i3 advocating.

2. Py an order similar to musber one

but adding that the cause be remanded

for a partial new trial on the chal-

lenged prior cemviction, and for re-

sentencing in cenformity with the
outcome of that partisl new trisl.

ﬁé‘cg'msﬁ "?W, and in

the second Pecple ¥ Morton case,
This solutiem ip permigsable if the issue of being
an habitual criminal is severable from the main
charge and can lawfully be retried by a separarve
and different jury other than that which tried
the muin issue. thether such issues are severable
would tyrm upon the procedural statute within the
Jurisdiction,

3. wmmwmmwemmm
former proceeding including the prin-
cipal offense and the prior felenies
widch the habitual criminal charge
vas baged upon. This was done in
People v Yaabel, zecamzam,

82m~$76¢ndl’euphv

ed by th
.

°d by &S istitute ,ll nd Library Services
IT*L/HW& 1 r/«d i hy.the-Utah State Library.
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This solution requires & new trial on issues not
challenged by the appallent. It i predicated upon
the theory of the sbsolute non-aseversbility of the
wmaln guilt issve and the issue of being an hebitusl
eiminal, Although this solution would follew from
vhat counsel 18 contanding, coumsel believes that

o wore equiteble order can be awm which would
scoonplish justice for both sides, In this regend,
reference 18 wade to either ovder number 1 or ovdar
wmber 4.

4, By mo order veversing the finding of
rhngum&mmm:uﬁha
the cause te the tial court with instrue~
ticne, to grint the Distriet Aktovmey s
poriod of time to determine whether bhe
desives to diswise the charge ie veference
to the babitual criminal in which event the
the oziginal felomy of which he was con-
victed, Bhould the District Attopnzy not
elect to dismiss the chasllevged prior ;
felocy or should ba take no sctiom at all
wihin the time limited, them the svisl
court de divected tu grent & nevw trial of
the entirve cause. This was done in People
v Chaduick § Cel dpp 63, 57 P 304, Pacple
v Csxrow 207 Cal 366, 278 P 857.

The sbove order follews the now-severability theory
but lends {tself to soms flemibility ia protecting
the defendant ‘s rights.
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The court in the firet Morton case then weat
on to state that the problem involves the precise
question as to whether the habitual criminal charge
is severable for trial purposes from the main
charge. The court emneunced that there is no doubt
as to the intimate relatienship between the main
charge and the habitusl criminal charge. A dis-
cussion of the altermative orders was msalyzed
on the quiry az to which would legically spply.

The court further stated in substance that the
granting of a vew trial as to the habitval eviminal
mamuamnmmﬁmﬁrmm,
appears fair to both parties; but, the court further
ephagized that there is something logically in-
Congrucus mmmm@mmwtm
a different snd separate iury passing upom the
habitual criminal charse, Usder what the cowrt
considered the best reasemed cases, the habitual
eriminal could net be treated as eatirely separacs
and divisable from the charge of the main offense,
Ts charge of being an babitual oriminal cammot be
mmwmtc:mmmimﬂ%ammt
offense. The charge relating to the habitual
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main offense. The court finmally zave the order a3
stated in number four above.

On sppeal to the California Supreme Court, the
court wodified the District Court of Appesl's de-
cision in so far as steting that the issues of the
main offende and the habitual criminal charge were
sovorable and thus the Supreme Court ordercd & new
trial on the limited issue of the habitual erimival
charge. However, this case can be distinquished from
the Uteh situation by virstue of the fact thet Celi-
fornia does not have & procedural statute aimiler to
Utsh, The Californie court pointed out that its
procedure statute did mot rvequive thst the ssme
jury pass upon both issues. Counsel submits to
the court that the proving of such prior conviction
in Utsh 1s a strickly etetutory mﬂina (m»b
19, Uteh Code Anmotated, 1!53) and that there is
oo statutory authorization for passing upou the
question as to whether such comviections have been
suffered other then in comnection with the new offense
charged and by the same jury.

Under the Utah statute it s difficult to
rationalize eny theory except this “unity” theory
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uniting the mein offense and the hebitusl criwminal
chezge. It i3 emphesized sgain that the other
jurisdictions which vuled in favor of the “umity"
theory did not heve a statute eiumdler to Uteh re-
quizing the same jury to pase upon both lssues,
It s difficult te conseive a more positive and men-
dstory language than that wikich 4» contained in the
statuta, 76-1-19, Uteh Code Anmotated, 1953.
Once this "unity“theory is sseepted, there can be
00 doubt that the trial court comnitted erver by 7‘
granting & new trisl as to only one issue,
hmﬁemmawmmm%.m
way be apslogized to a trial efawmmm
Mfmemjw,ﬁmwmaummwny
the mitigmting or aggrevating civecumstances, vhich
io turn would be the fsctor in deciding the semteuce
to be imposed. Everyone would agree that this would
be isproper and prejudicisl. Cownsel submits to the
court thet this is emsctly vhat transpires viom the
nein guflt issue is separated from the habitual
criminal charge. The sole reason that a person is
charged with being an habitual criminel ie for the
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limited purpose of enhauncing the penalty to be
given on the main guilt issue, It seems highly
improbsble that justice could be served by div-
tding the issues as was ordered in the present

casc.

CONCLUSION A

The trisl court committed prejwiicial erzor
in iostructing the jury that the appelient could be
convicted of the crine of baing en habitusl criminal.
The ugse of the words “effeunse” ﬁut#. “guiley" eleven
times and “convict” four timss in eighteen instrue-
tione was definitely prejuiicial to the rights of
the sppsllant. These words described & nonexistent
erime for wvhich the sppellant wes comvicted,

Aside from the erromecus imstructions, the em-
tire new trial om the hsbitusl criminsl charge was
m for failure to follow the prescribed
statutory procedure. The seme jury out of aecessity
and practicallity must try both--the mein offense
end the hebitual cyiminsl charge. They cammot be
severed without jecpardizing the defemdant's vights
secured by the Utah statute.
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It is respectfully subumitted that the fanlty
procedute at trial level end the erronecous instruc-
tions render the conviction ervomeous, sud muei{
humbly requests an order by this court setting aside
the fioding that the defendant is su hsbitual crim-
insl and remanding the case to the trial court for |
the proper sentencing on the second degree burglary
charge. .

In the alternstive the sppellaot respectfully
tequeats that the follewing order be given: That the
habitual eriminal charge be reversed and mﬁm
the trial court with instructioms to grent the district
atterney a period of time to determine whether he de-
sires to diowmiss the habitual criminsl charge, in
vhich event, the trial court would resentence appellant
upon the second degree burglary charge or shouid no
action be taken within the time limit (suggest 15
days), then the trisl court should be directed to
grant a new trial of the entire causs.

Respectfully submitted,
BUTLER, MILLS, MITSUNAGA & ROSS

4. JERRY BUTLER |
Attorneys for Defendant & Appellant
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