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STATE OF UTAH 

~TE OF UTAHB 
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~lt. ZEIMER 

Defendant and Appellant 
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)' N~o. 9013 

.) 
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BRIEF OF APFE~T 

Submitted by: 

BUTLER, MILLS, MITSUNAGA, & ROSS 

A. JERRY BUTLER 

A.ttorneys for 
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Df '!HI sf,_ cotJRt or us 

STATI OF UTAH 

... 901J 

'lhe iDtenattoa eharlial tM appellant, Jack le~., 

vJ.tll the crU. blr~Jla7 la tke --• degree awl with 

t1ae cri.• et beial • Ubi tua1 erlmiMl •• ftltKI ill 

tile lbtrlct Court of tile ~ Jutieial liatrrict. 

lD and fer the Ceuaty et Weber, State et 1ltldl, on 

Jul.J a, 1958. 'tbe aNve aetion ca. • for trial OD 
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die** dar of.......,_, 1951. A pllty ,..,.ct 

.. brouQiat back - tile burdaiT .... • .. ... ,ja!T 

aa t1aen ,..,._. mdeace ot ttae ubitual ~ 

ctaarae tw tllieh ttaey a1ao .._,.t back • -~ et 

auU'f• Det•• -~ *-amid tor a att~tria oo 

botll i&IU88. A new trial •• cr•tefl u to tle habttud 

criDd.M1 clal:qe t.t deled u to tile burlllrreavteuon. 

Ia cet~DtiJII to a MV trial Oft 'f:helbllt.ed ltaue of 

1at1n1 • ltabitual crildae1 .,. def•• •ttenl81' reeened 

tlae rlallt to fJbjee·t to tile ~aaee ot tile i.._. a 
auch a ...._... Co1aael .... tr. J8111 Zit tf dW 

WlaaOriptt 

.•• RlfllTt ., ................ . 
tow...._, batON w 10 Gat tlaer9 ._ · 
•·•eealant Objeeta to tllil*<tle-_...,._ 
- tllat .. ~ .otfelel - .... 481tadaat 
... t.ri.d 08 daelut .......... ... 
ft41 triltl _. * .......... ~ a 
DIW tri8l u to tile •UN •tter iaelu4ttls 
the ~ ...... the eoart. denied 
tl* new trial u to dto Mtift matter 'bat 
tid otter a .., trUl u to tJw lat flll6 
*let& .. CORMRted .... tile..,.._._ 
but BOt wiYiBc tl1lll ef Jt.U fttlltl lata' 
.. 03eet .. -'Yla& ., of ld• rill&te 
u telda ........_ tltat tt ahoul4 be • 

· etire tw trial. 
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,.,-:~·~:;~.~~' tmrn SJG r:::g : ~) 
•. ~. ~t .., .., 1Mt .. court 
eoall·deftd tlae -.tllll fer a new trla1 on 
- •tire - 81111 r .. a II8W trial 

(r ,, t'm1y a• to tbo -• P... ot tM t.at.-.. 
•U.·" 

1lae Mbitual crbdall ...... tri.e4 •Dater ., .. 

dae aw Jwf • ~ 11, 1959. Ulie jQay aa ;ivea 

laati'UOU-... --.ttaae _... duly take to 11eat et 

*' lUtNOti .. ttlddl w ftOW Cite u error. Dle Jury 

brMIIIt.thMicaptl.•.,...o•. 

M!ft I 

... trial ............... ~ ........ Ia 

lllat.rooti- ...... z ••• 5, 10, 11 .. 13 .. .... 

lUCia ..... 111 ... iftet:NctieDa ....... .....,. 

,.. .. - tct be1.t.eN ......... l:t&btt.Ml arie-

J.pal la • -.., ·lldlfl u a •tter.· of law '' '' a 

. POIIt U 

.. trial eou.e --tted ..... bl • .,.. Ja 

~tiog a rev trial u to tko 1 ... of Mia& aa Mtlt-

taal Ol'faiMl aad I'Gfuatlal tAJ -t • new ti1Al.. u 

to die ~ ttt-. Nlllltbll 1ft a tiffGNDt jqry 

tl7ibC tM Jaai1..:1 erildlal ..... a.trarr • the 
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ARGU1CrT 

POntr I 

'Ike trilll ...-e eeaat nat fN juellcial error irA 

~ ...,_., 2, 41 a. 10• 1%, a.a4 U \»r using 

lead .. - to bell.,. tltat Ml8l - Mtdtual eJim.... 

iMl 11 • au., wldle u a tatter of 1a1r it 11 a 

•••• 
It 11 .,._t&t7 iD tld.a f1el4 et law tltat ~ 

• babitual.orlJdaalh a.t a on. ter *l.cla ,_ can 

he ......... bat, it,.- & •••• tllat. ,. ... 

...... after ...a.tt'lq .......... ~" ---
lea. Ia Vtatt tlaNe M-. are ..._.._. tw lddt a atatw 

to a.ttadl. fi-1-U, UUdl Code Aatotatett, 1ns:J. 

'ftaia caacept ,.. - el'tablilbed as a 
1\tlt of :Law lD ltate v ....... , 10f . Ota t41 152 Pad II 

(1N4)~ Ia 618 C48l die cfettadaBt .. ~-1ft .. 
-. Uatonati.s t4dl d\e ~ of .._.. der,ree burt-

larv -.1 Vlth btdac altabltual cftDd.ual.~ tlte dela­

dlllt .. e.ricted t1 tM ~ but not 1lle lalhitull 

crt•aaJ ....... He ..,..:l.t en tiM· ....,..... that tlte 
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trial court Nfued to qualh tt.e iatOJII&tion on t&e 

!!.J'Otllde tbat nore than one ottenae was ebarged there .. 

la, IDd tlaat tlaeft vu no ltatutoly autlaority perllit• 

d.al tbe joinder of the erimle ot aeQoa.\ ~ i:nxr.rs­

larr and bab!tttal C!*ir4trlal. 1bte court ruletl that the 

trial eourt Md not ...... !a Nfwl1nl to ... *' 
tnt.-tlon • tb&t .,.... _. otfecttftly lt&tfld 

dale law in ttae to11\tW.lag .-te taka\ fNI f.h&t ca•: 

"'o be ctaaraed wte \Md.el. m •~tu&t 
crii4Dal 11 Bot to be ......... & 
cftM. -- • llabtttal ~ 11 a atatus IDI IUb.-u ._. ,..,. to 
• p-eat# ,..... tUa wold ....... 
be 111 •-' fw tile crime Wldl tWill r. 
ta tftaqed.• 

a. above ease aleo ciMd u autkori"tY tor it.e CODtfll­

ti-. AlllriUD .l&ri1PJ·udlnee1 Yol 111 ,., .,. Tlaica 

is .,.oted belove 

.......... ., .......... 01' ....... 

.-. oft_... ilriN ut tJJrdlw accuaatioa 
et & en. ................ fral .. 
ott .. )ftBetpaU., ....... ... atatutea 
.__.cnateaaeparatef!lf ... aet.. 
....... ,..,.., ,.. ......... .-at 
..vlet:IAD ie lMtllfled te M W up U 8 
~ te tuet ote ........... · .a~- u.·. ·a 
de&a7et to tllaeir or.l1ll.raal te8d~Dd.-~-" 

'lla:le 4octriDe .., reattu..t 1a State • -.., 2 Utah 

2d 34, 268 P2d 991 (19M), kl *loll dais Ceuft atatldc 
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Tba c.troverq 1a the cenCfJpt of atahl versue 

cri• no 1_,.. ,_aile. It ia w1l eatablialaed 

t»t aa Mhl tua1 ot1JJI.IIal 11M aot COIR'dt..t a aev 

autt.ri tJ' IUPPOrtl *la ,.....,.tta. ae foregoing 

titcun:lOil .. -aa17' .. ,.,.,.tof7 ~ to 

JOlrrt eut a. _..... ** Wlf9 talilttad iD 6t i.n­

atruetiou ad to ,_. act tltAt JJN)IIilill eff•t 

tl IUCh i.DJtNeti-· 
Cllallll Will DOW~ tO·~-* el tao 

~ .au.ea en ........ u lJMaa ,.ejadieit4 

to .. "·· ·"'. die def-...~t. 
In iUU\aeticma .._.. I ID4 10 tt. trUl e~ 

ueea the 1tiD1'd 'Wf••· tilich itnpli~! • the -

tlaat tba det...-t bad -~tted a ct'illt, ,._ a la~t 

there ii no IUGh crime. 1be ia...,_tiau ,..,_.... to 

are ...... bdevt (lUI) (1-Jfl) 

~tie2-

fl!he ~»n :taet tltat dte ~t ~bad~ ........ "'* a OJftlll ia nat to BJe ~ -'r ,_. aa _,.. wt.._. of ld.t ~11 t.• 

• •••• tietON lilY p.-~on rst bt ~ted oi .. -....... ·~*· -· .... &Uit be,...,, ~-
•t ., .,. ... --~······ 
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It la centrlll7 \lllderatood that tile word "offenso" 

is iaterpl"eted u a criue., Also tha.t '\)lten•" is 

~ witb ~- See 29 Wlr41 aa4 ~ ... 21?; 

State v ~~ 89 tllto St. 3831 lOG 8 50; ~· v 

au ... ttl, 231 Mlch 247~ %11 w G.tc.. •a bJ ~ 

the •nl· ttort-.ft tM b"·ial court ~ the 

tbtorr l-Ahi11d •. b&bl tual. crl11fAal charge llf4. at&Ud 

1.- the Jgrr tba't the 4el.._t ltM4 charged w1 tJa a Cti.me., 

U. tri&\ eO\IH ia ~~· Dill•• i, 4• lOt 

12 aad 1& Ultd tbtl ~ "Pil.trt • IUUtr•" 

• ...• n. .mere fact dt&l t1w dtf.,_t. •tad.IJ 
cllaqed wltk a off_,. ie •* to be '*­
lit JOU. u-. en..._ fll llU r~JLr.n 

~4(1;.1fl). 

"flU .... ~ted that.,... .. , ......... 
Jdne • .._. or ftOt the ., ..... , lt nnttTr 

of~-~~. -tWA . .ue­
~&tia, tile · t ku ent~ ap\M·ot. 
aot autJ.tJ' *ldl caets .- the atate tlw 
burdea .t .,...._his t7J!L! ~·a ........... 
abla fltlabt." 
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lutructie 10 (R-215) 

-.. GUILt of a defaat.t _, aot lMI 
81tabli-.ed 11oM " .,. ...,.... ...... 

lutructia u (I-Jf6) 

:t'ki.l&.lr1: ft: r:.=.~.· .· .·. -~ 
., .. ...,......~ilaot ... 
cii'CtDitaee aiJidUt Ida, eat ao ,......Ua 
ttl GUILt eaa he I.IJdttllfd ill 'bf a. ~· .•• n 

~ 
--.d.oa 11 (J&...at) 

..... .- ... ,.~--U.O.t.­
dl. • 1a....,.. tmLft beJCil4 a I'MIItUible 
....... --., 4 ............. .. 

, • ...... ld.l OU!LT 18-.... , 
· M ia tad.t1At4 • • --.-..• 

...... ,. - -- .,. tl&at "" .... •d.afled of .. .,....,., .... ,. ,. ... . ~ .... , ....• 

... ..,.t ,. ia ...Sotlal .... ,...,, .. ~ -· to,. ..... , -.lwle ..,1 ..... *18 ............... dlat 

., • t.W.J&f., *'' ............ ""' - NU-..... .,,-' ... ,.. ..... .,...;., . 
a1lf NM•Ihle ~ ...... tlaaa tlw OOJLI of ....... t,,.. ........ , .... 

'CMael ....,, to .................. ... 

.,.,., ... blaa ... ia u. ., ...... ._ •.• 
llat .... ., ..... •pD.tw .. tile ... g.... 

ltlucti.ona we allbl,_.. -' ..,.t&i.ll aat OOQ\4 baYe 

"- ...._.11 ~ lt1 file JUI7 tllat a vile 

1ke lt&tllte 

 

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services 
Library Services and Technology Act, administered by the Utah State Library.  

  Machine-generated OCR, may contain errors.



ta .-.e&ea, 76-1•11, Uta Code aaaotaeed, 1953, 

Nlds to 1flt a 

.......... beeD ~ twloe ..... 
vlCCed ol fel•S.ea, ..aeaoed aad Clam' .. 
alltted to _, p~& ... -...1 ..- coavlc-· 
tiGIJ. •• a ~ ...-eted b tiDe •••• 
.... "'- .... 1: • tile. ,,_ ....... 
....... • - ••• Midi& alit 
DIAL .. 

1& .... tile tfOide ''N deaDed &o be a MJ)t.tual. ~ 

lad.'~ It .._ aot .. tbe planae; ,,._ au&l&J ot 

betoa • ~~at;ltuaJ. ~t.n ae wold 9,flp~ten bu 

tbe coaaot .. loo •f MIDI OlaVloted of a cdrdul 

of£-. t1aentr __._,.... tile ~ ._.._, .. te 

t.tae J\llf• 

CGaoael ....,_ &haC _.. of tile t.utnaeeioaa 

refened to 4ft tile atoell ~,_. tdliola al'e 

uaully aiVG-- a en.. U 1Mdaa Cded; INC• ... 

cause of tbe ......- aetun of tile luiiJttual crfalul 

..._ a. ;lMti\IOI.tou abould M .....euHr ._.... to 

ftt tbe sit....... 1M_. ... ...a W88 eneneoue 

lid Pftl)ullidal. 

1'l:le trial couft elM ened lo iuti'UCti.OIJ8 .._... 

l»en S, 10 aDd 13 b)' uiJII·Cbe veal "otDVietu. llae 

\lie of Cbi8 wold _.a. lllpliea to Clae Ju17 tbet dale 
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la a eriatnal offeaae laeteal of a Katue. 1 ~la tbe 

lollwtq lut'C'Uet.._. tlte tJQal "COIW'letn vee **h 

lasthetkm 5(&· !73) 

•eseb ,_ .., cawxcr ~ ufeMaat 
ot NtPa a Wtitual onwaet •••• • 
"tat i.f tll.fte 1s a ._....., ..... ta 
JOd ldad u to _, el tbe t•eaota~ 
...... ed all._ .... ,_ .., DCJt 
CXIA'ICI tt. ,...._, ef tae etatua ef 
.,..._ 8D ltl.t4cual ~ •• 

laetnott. 10 (a-175) 

u •••• Iafon _, pa80a _, '- CCIIVlctiD 
of tala ot.._. dleee D1Gt M ,_.f .... '' 

lattl'd&tlae 11 (1-277) 

" ..... to wan• ,_ fa -lftUG tile ,.... 
c~at. -. ~ -· • .,... ....... . 
eal.U • .,. ~1• ....... , •••• •'' 

..... ~~ ............. ,.11• 

--~--.~-···-.,...,. 
• laeMtual cdmf.ul. lila ·-·-... , ....... 

,_....._. wbidl le toM ..... ...,... 16 C.,. 

Jutls 133t. he ••• CoepwJ lutte ....._, V.t. 161 

tap U43, ...UGh nttdeta tUt Dtt •,type of .eatce 

._ oot _...,,. • coovtot1• oa a clutCp of ...._ an 

blbltual a:lrdul, ....... , pft~Gdhe ....... lilt 
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••••• 
1a ata• • Cirlaa1 333, Ut818Uri 601, • rn;:'24 12, 

dlo COt8"t ..... . 

...... • ta ...... net ~ • .,... 

--~· { ... ~ 
~~·~-~ ....... ~:.=-
........ \-. iqptll4. ... . •. .. _.., ... , 
llal11 ..... ,. •• ~ Dr J.Wt J(fnia-
teaee Ill ... ,..,...ti. ol ......... ... 
tviactd • ~1-ty •• IW!ta .... ... 
puai:aiiiiBt.• 

lt it •••••U~a • ...._a ...a.ett• ·.a. • 
......... ~ ......... ,, ... '"ja1.leial ,. .. -to .................. ..S,ct-

- ttae ,...._ t~~~a. la kw t~aey wre M't.eratWU~ Ida 

... MW.tal eri..u.l. 

Ia ..,. y ~~ 4f Vuta M tol, 8 PM ISO, 

dal doteD1aut .. -~ wta ._en. of ... 

.. t.hlt.otl wtlllul .. _..,.. '- dlo ........ 

Ita• frl-. A ws.t ot ..-. ~ -. ft1.td ~ 

*1& die -- ·c..t ol ~tal 1rtl4 tlat a 

coart.cti• ot dMt erilll of--. • ~itual W181&tal 
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am "'"'-'t .ct aeatence ..... are Yei4 ,. all 

purpo... !be 081l9ietiea of tile crtra of be1q au 

laahitl&l Cl'1ld.Da1 carmot funda. a fouadatloa for 

4ttendnlDI tMt ....... bu ...... ., -

laabi tu11 ai.ld.aal. A ,.._ •• natua ceaot be 

founded .,_ a o.vut.ta of & - D'lltet Olia• 

Ud.a 1e PJWiael7 ._t •••4 ill Uae JftiiRt 

~· 'Die .., .. taatnotel tltat .. ~ .. 

cltar&ed wltll • oUeaae (..S.) fw 1la1cll u ·..U "be 

10\Di 1Ullt7 184 ,_ wh1cll the JurYMt f!u4 Ida 

au1lt7· 

ID'J.al beea ..,uted et a en•• -. .,.U.tta 

etatul caaart .. ~ ..... " & .., trill .• 

,..,. v lldMP, op cit. 

POD! D 

'l1le trial .._.. ctJaJitte4 Nl&d.l48 _,.,.. ill 

anatlnl• nw ·'Wlal u to *t 1,.. ot·Mtaa a 

Mhi tal. crildu.t at Ni\1.8iftl to p8t\t a aw trill 

u to .. ,n_, .,,.. J"UU4,tlq ... 41tt ... t 

Jua7 tl'118c the llaht t1al cftldal1 .._. oaat:rar, to 

tlt.e J"Cedln Nfllllred by .. ~1tab ltatu'te. 

 

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services 
Library Services and Technology Act, administered by the Utah State Library.  

  Machine-generated OCR, may contain errors.



1lleD the trial court graated a oev t.rial u to 

the habitual eriDd.JMil ...._, tile Ju41e failed to 

follow tile procedure as raadaterny 4eclared .ta 

76-1-19, Uta Cede AaaDtated, 1913, 1dhicrla reads u 

follOW I 

Ill cba:rlins a penMa a til beiq an bbi tua1 
crild.Da1 tke e-.J.aint filed before tile 
eaaittiq .,Utrate S9W, aUqe •• te1aly 
..,..tted vltlda t1ae atate et ~Jtah ad !EltL 
allele t1ut tw or more coarietiou ot tel_,. 
Nlied upon by tlw state .t .ttta1a1 If tile 
defendant la bowtd aver to tiMt diatrict '*.tl"t 
for trial, tiM district attorM,V SHM.L set 
t-*itl tlae iaf.-atia tile teloay ...U.tted 
1d. tlda dle ~tate ot Utah -' the two or -.re 
prw1eus .mctleaa of tel., Nllecl upon 
by the State of Utah; dte JwT taLL DOt be 
teld ef tlw ~ ·cemrictioaa et fe1a\r 
ud Ge tria\ em tile fet.v' ....U.tted wt6in 
die State II !1tall SUW. pnaeee4 as b otlaer 
eueea it tile .JUIT ""'t11rfta a veraiet ef 
lldltr. tta• tM 48f..._.. SHALL be tried fortbwitk 
by the SAIS jJay up011 tbe 1 ... of -.ttaer or 
llOt he llu been J"'Vieuely tw!ee e.arieted of 
fel-.t.ee, •- 'tlU aid defedaat llu entere~ 
or entera a plea t~f ~- • tM 111f.,.tien 
er 1atictaat clurciq Mi4 prior C~DYictiea,a. 

'lie crucial .,.._ e..,..l eqpltatlmes ia "SHALl. 

be tried .foMIIvl tit bJ' the · U .1ta:T·" Ceuauael eaa­

teatda tlaat dale. wrd "SJA~,Ln is maadatorr, leav:btg 

DI1'ILt.ag to tile diecretioo of die tr:tal court. 1he 

trt&l. court --.ttted error by spU tttac the laaues 

W.O a J1ll'tl&l new trial .a granted. \tteft a "1i s . 

 

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services 
Library Services and Technology Act, administered by the Utah State Library.  

  Machine-generated OCR, may contain errors.



cnel t.a .-.-&ad, &be Ut• •••• ctoee .- .-. • 

..,cJ.ea &o tbe,........ l'8cpl&nd iD &tyfaa • 

blltltual cnmtaal. Ia 8tiCb • ,....,. t& u .,._. 
tUt tbe tdal J .... WD8W 1vlvo DO dbcn&S.O.. 8e 

lla8t eitlle .. ~·· · the aetloa. f« a uw tdal ft 

~- • - triAl to l»otb ,_ •• ,. eM iu.a.tt.ea. 

la tbe phUnt .... tile tdd -- a ........ 
Utili etatce 111 ._.,bl Clle. ,.._.. ao4 Ualt eeveseee 

was lD enoc. C...el ••aiM duat 1M ~ 

of oon"...-.uitJ · u ..,..... lJ7 both ,._.,"' 

CC~Wtruct10D Mti cue 1•• 
.. , ..... u ,, ...... h ..... ., ~ 

stl'Uf&ioa, ,_.1Cdlcl7 tu word t~lhall. '' lc will 

11e DGtel "-- t•aM~lu t• .,1.,.., ow ti.fl--
pl.ace.a ie die .,_...,...._.. ,....,., .... . 

Satl.tiq ·~ ........ ttsbfdt .. ttittl ........... . 

CCIDCemed.. 

l& ... vltkeut Mila& t.bat nllaal1• ... .... 

ia at.ctatOCJ pl'fN1tioM lA ..... ally oonotr ..... u . 

..... _, • f_,le Y 'lUlU., 14$ Ita& 366. 1o 08M 
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.... &o INa little ...-ioa tlw& eM e.dlec "alutllatt 

are ...a ill aile ••'•017 eeaee ead lt ......,. ....,Slr 

fell• dYe daa afatll "lllall '' viti\ WI* we an:e ,_. 

&i.CUl•lr ....... WM lildlalr ao N Cf88Cwe4 • ...• ..,.. 
fo .aiVe a IIIia .-l~~ 008 ...U - lO 

look '* tM ..... ta tdd.ct&. t1w ...... ,._.,.,~ 

.... ,.,.. a ...,, h -..eild.• eo ••• .._ ........... .,.... ...... ..., ... ,, 

..W M ...a11 i_.ailtalt CO NV Chat OM 1epl,. 

...... WOIIld - ...... "..U.· ...... .., live 

.-.~a .................... ... 
iC ... _, ... to .. ·~· 

...... cJae , ......... iafliGt u clfNII'lJ u.~. 

tioead Qat ..... ~tt.ll" - ... ia ••••• -

, .... , .. Wid& ., , •• of .......... u , • 
. .... _,. J.,_. v l.eaa 386 SW2d 182. ._. ,._. 

uclealr ....,. .. .., ..... 
DIG 9111tioa .._. sleo aftN ·a. f:M loaul.-. 

tun dU a.t -~· cu ,_..._~ida we 81W 

•• dee11Di wi.&bi ..,...., , .. l~-- did .. .. 

... " ......., to .......... ,.. , ..... ~ 

-1~-
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oedun ....,nd. tide ...,.ioa •• lUI CM eaae 

'J\111 would BG& ............ co ............... 

f••an& '• ea-. ll lle Ud eacned a flea of ..UIY• 

au •• .,.._ .,.,_., eo otwiCMts &Ut '' ,... .... 

........, .. apeoillullr ... k& ~--. 

it ............. ill aida--- .. ...,., 
•• , .... ie aa die caee .._1M..._._ fleu 

auUIJ _. ,cue • .-. •••••'• ., ., 111w1 vu ........ 
c.e..,..c~,, .................. .......... 

oae M • Ultlt.uld. wii&INI 18 ,........ ., aUt~e. 

" ~~~~~auld ...... .., ,. ......... ., , .......... 

.. ,.,Iii .... .t • oavua&ca of .._ • Mlthul 

C11.11dDel. ....... v ..... 151 ._ JIJ, JJJ • 141. 

14 .,.,_ lwia leaeul• U6J; U ......_ AIR.,..._.. 

uoas ....... ~,......,.. • 

.Alao, a_,.._,._... ... ..,... •••ad • 
• ~ edat.u1 '" .......... &a ........ ta 

...... of Wfli.,. llaanoi ... _.Ita adel -..r 

" ..... fACia ...... ...,. .................. .. ......... , . ...... ,, ... 
... 
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\ 

ella de...,.-& wived fda l'f.Pt of ...,iDa tbe ,.,. 

J-r C.r, botb i..... Ia CbU COf.18Hti& ~ 

, .......... 229 ol ......... wbiell ........ .. 

................... , .. tbha.&ef. 

leH 1M .. ,.. •• -.-&r ...._.. all l'f.Pta to 

tltJ• ao dut Wl ,_ • ._ .... ., cu t•W oeun •. 

............. ,. , .... &U ............ i.all 

iDour••••_. • ..._.,...&aa,IMMltta 

..,... ......... - ,_ .............. .... 
eoufttlta&..._~ .............. .. 

lUCia ............ ..a~Mt1 ... 1wl4 ... trW "' 

..... J_,, • ......,. 
lef.a .. , .................. "' 

1951, &Ita U&a .... 11111 ...... lealial ... 

.., ......... fa1ts6 .. ,...., .. ~ ... - .... .. 

fblllllr ........... , .. , ... ,,, •• c.te ....... . 

l.J, ......... ebb ... dae ..a, ..... ,.. 
.... .. .. ... ... ... ...... .. fol ...... .. 

• ti- .... hlulo ,_ ... y -· 110 
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Uta lOS, 171 P2d 313: 

"lf dM Jta'J nadu1 a vectU.a of. ptley, 
. tua the .....s ..... •f t1te awW alwulfi 
tte cODCiucted IMlf•• tbe SAHil JUI'Y Ulll.eM 
daa uf.-&M walna a Jw:J trial • acll 
.-&tal.'$ 

ftia Nle .... rn. n. lqlia ,_.,.. .. w1cta 

........... "&be ..... , .. ~ .. -

.. " c..eotleut ... , .... 9 , ....... Ocao 

lto. 113 A U7. 'ale ...... U e 1_... MM-

ia tM ,....._. field. 4Wt.& wttta ""''*-' 
cn.tDa1 lh&\CM• 

It l• uceuary 80 10 UCo ... -. tapaet of 

Cbe &Jwo17 IMIWwl &M ... ttual t:l'tnataal ._... 

•• nell&e &1\e ....... tM ---- G:f tiMCII\ 

&etioa that abe aaiD offGAM ad .- llal&..W. 

odalu1 ....... .,...,. ..... 1. "' ....... ... 

wa ..,.meed 111 Jeoplo v ColliM. 117 Cal ..., ld 

237 t 25S PJd ": 

( .. 1'1ae -.a.a apldl aad 1st- of. ct.ao .................... 
CG~Wtctieft ~- ,. t• .......... 
88le&,aatMofdle...._.latke 
an.at low Idle aw off..,.. fl 

,Ia tM lltaltata ... , ._ v a.&u. 1 It I SSS, CCA, 

&bl~----edt 
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"1M da&rp of beiita • habitual 
crildal1 I.e •t a ct.arae of a 
IUbataatiw otfeaea \ tt .-11 tor 
tile pn.lpal ott••• It tell­
tlwrefon, tbat tbere co~ild aot 
be _,.ate Juri•• ~ tbe 
tw tsaue·•· '-t that tJte same 
ju\7 11aidt trte4 .. ~· 
ott .. Dbit &lao t17' the i,.. 
of t1w ~ oaYlettoa.• 

11ae ll'li'A el dle eta~ lm--f1d7 ea..s f.._ 

our llqlit.ta .. _,..... 

A J'e'Yltw of tile authorit:':M ~· tltat die 

caaea on tld.a ·,.sat .ve in Mpeleu e®~1si.~:-n. a. 

divene stamt.et• u .U.t a1t ....,._ ti.llW ~ 
; ? ! 't' 

. . 

plaa\a, caa partlJ .,laiD ~~ outua... 6a 

IY&91• ot till• ..t\Ud• 18 rOQDrl 'in u. ltate 

ot ci.utond.a. a tile eaae ef '-11-• v ~~ 

251 P2d 100, __..ta 111e ~ d\dve4 tully into 

ttua ~ 84 ..,...., a~ dl-•;uuice • 

die .._..*ida '*-ld be _,.,.lr &J.._. Al-

tllouP .u oue· vas ~tlt ..u.t184 il) 

hop].• v ~ 4 C-al~ 636. 261. P2d 523, tM 

discua• lty~ tile court is ...-.i.al.l)r qplie&ble 

to .. .-u• Mntoa. ,.,..t. 

Ia tile first Mor toa cue t.M Califentia 

Dlatriet Court ot &ppta1 fouad that tile JKI'ftl• 
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•• &M J•l••r• ajaMa-a eM ... .-... co t.e 

• Wtual a1.lllaal waa IDaM4 apoa ~-­

avid- • &INs MOGIIai&.-od a~. 1M 

............. -'-1111 eM~-~ 
"Ia ,_. of ·ctd,.e pwejullota ·enw 
..... IIMtlld ..... ., t:1Wt 
cauwt? ............ u. ... ..... 
aelait.lpdMI··-a.iae. 1M 
,..,... .. lllflll1 .... • ,u .... 
, ... u. ................ ... 
eelv.S Cbe pcolll• fa • 1...- ,_. 
dlflerea& ..... . 

Die ........ ,_ vu pe11aled 10 Clae 'nel .-... 

• - ..... - .. lS.Uad ~. .......... - W.ilval 

Cl1aUel. - ........ , ............. ,. 

caavic&ed oo t:M pwtaclpel .,,_, ht dt8n u enw 

iatlleOODclue&oftdlel._._......._..,. 

U11ttual ~ ................... , 

pv.. ae Celie.ate DUU~et co.a •• _,,.._ aa111 

alao lite cal&,... ..... Ceun ......... fou­

dUf_... ..._. • ..._. ftiUltJ h pvea. .._ Old••• 

...... ,..._. e. atau CifDilft •• ...,...... a. 
Olden ... fonla ... , 

l • ., ................. ,""' . 
. - ..... ...,.ue. ... • , .... .. ..,., ................ . 
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F 'MiJIWF-~~ ~ ~~i -~J ·-

catiDc ttMt .. ...._tt• tlaat dae 
awe\l.ant ia an habitual criatu.l. 
!~ale .. cWaa 1D Peopl• v Foeter t 
J Call Appal .]51 39 P2d 211. 

11\e aNn order ill ett'eet ..,...aiatla t:M 110tion 

of &fttltill{t a ,_tiel new trial • tile Umltet1 

1uue ot •tiler me ..,.nat wu • J~Uitud 

criat.Dal. ..._.order f.U.. tile 1\J'podaeaea 

Wick .. .,.U•t 11 dveeatbc. 

2. R;r aa ...._ atm.tlar te .-... .. 
but ...... Gat the a.. M ~ 
fer a partial nev. trial on the dld­
lact4 prior CORVtctiea, l1tlil. for re­
-teoiag la ...r...aty .... 
outc-. et tltat panll4 aew trill. 
'Dlil -· ... ill ...,.. ' Wl-. 
ll6 cal "' 151, 2 '"' sa. 8114 la 
tile ..... '-t4• • ~-·ta ..... 

nus IOlt~tt.• te ,_.aable it -. taeue et ~ 

Ill Ubltull crimiul le ~1• ,,_die a1n 

cUrge _, oaal&wfuU.y be ~ .,. a ..,....te 

and ditt-.t _,. etllw .._ tltd wide tried 

tile -.Ia t.... ltlether lltdl ...... are ~· 

llu14 tum upon tM pr~ atatute vi tMs tbe 

Jurladlction. 
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ftl• IOlu&ioo c..-na a .. &dal • iuuea DOC 

challeaaed bJ ca. .,.Uent. Ia u pndlcated .,a 

e1w CIMIGQ of ca. abaoluce __....., ... abul'J ftf tile 

..U pUt 1ane aad tile lM\ta of Mtaa • kalJitwll 

~rt•Nl. a..._ tlaia IOlutloa wouJA foll• f ... 

We& OCN\Hl u a.&8DIIlq, ... _. Wlevea ·tbat 

............... onec c• .. p'tlll'l vltiAil woul4-

ICOGII'liala J.Cice IN bedt. aUea., Ill tbit .....-• 

......... , ...... ei&M .............. 1 ..... ....... .. ., ................ , ....... , 
- .... - -..~&ua~ ........ - •••••• 

&1\ecaueaaotlaetllaleouftWldl._._,. 
euu, -co il' .. &~&e Han• _...., a 
period ot '* te 4et8l'ldat ~'" lie 
dulhJe to ,,_,_.. tbe -. .. Ia l'efvflllfl8 
to &he .. ,hal C&1.1dN1 a ..... •-* &U 
tn.& .................... ...,.,.,_ .... 
&be oaalaal Warr of ""''* IMt w• ca· 
ricted. ll&ouW tile Nstwiot Mlleaq aot 
el .. to •'-'• tu cludl_. ,..,_. 
!elaq - allould - bile - ....... Ill 
wau. tile,,_ twc•. dNa'"' *rW 
- IMI •tnctat to . ..-a • aw t.n.al of 
ctae eati.n cav.ae. l'llitl wu 4oae f.a hefl.• 
v Qritd.ck 4 Cal ..., U, ·a7 P *• ,_,,. 
v Can:olr JDJ Cal SM, _IJI r 157. 

1M IIIKwe .._ loll .. the MD-MVft8Uley ~ 

but l..Se ttaelf to 80IIe A-aU!&J Sa pncectiq 

tJae 4efeadam& •• rillll•· 

..... 
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'Dle oourc f.n tJM flret lforte cue tl\en. wat 

oo to state tiaat the JINbl«rt I.Jwelvea the ,..ot• 

.. .u. aa to tr.lletlaer t1ae baht tua1 eri.Bi.Ul Gutrce 

ia .,..able fer Wlal purpeaea from the mttJ.u 

dlarge. n. ccmrt ,...JaCM that t'Jdn 11 no._., 

u te dte iatiate relati.-ip betWen tkt .a. 
charp 884 ae habitual eftld.rtal -.,.. A tla­

e\lllioa of tile eltenative erden WI &Ml,_. 
on tile .. ,. •• to .... .mld l•oaUr .,.. 

'11w court tv._. atated i.a a.tbstoaee diAt ·the 

SNDtiDi et a aev trial u t4.) tJJe· lut.bt tu&l oiJdBI1 

-.... a1-. 11 a ~ me ad •• tutrt -..., 

~ tatP te 'botll partiCtiJ but, the~ tuPtller 

..._._, tlaat tare ia -.d&tng logiWly in-

coagruoue: 1a - .JurT plll&ftl UJOtl tH IQilt 18) 

habi tu&l Cri.ld.llal ebar;t~e. ~ 11t.tat the court 

toaa1clered .. beat ~ ... , tile Mbi~ 

crtmtnal· could ut be treated as •tbe17 ~te 

8rld .ti'Yiaable tr. tile dutrl8 et 'die -.'La ott••· 

~· eltarp ef MiJfl aa IJ&bitual. orildMl e..,t be 

.... iacleJeadat et the eUrp ir.mtlvina a pream.t 

ott._. 'D1e e~~ar_, relating to dle Ubi tua1 

Cliai~l ~ ~~»~ aiT i& Alation to the 
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..... eft-e. I'M COUI't fiull1 i8ft tlt.e eftlel' U 

.... "' ....... ~ ewe. 
Oil ..,.aJ. to tbe Callfomia ...... eou., tile 

aeul't 1114lfled tbe Dlatl'tct Coat oi .,..... '• .... 

dei• la ao fa~ aa .-1aa CJult Cite , .. _. ef t'­
aaia oJfeue lllld tbe hattual G111d.Ml. cllal'ae weN 

' ' 

........ , .... tllu eM ..... Coult ....... -

tdal OD tile lildttMI iatNe of &M ~lt.aal cri.ldul 

--... ..,....,, tlata cue ca M clid ..... ulalled f.­

the Uta dtutt• ., vt.l'tue ol ·tile faat ._ l.a.t.· 

fomie 4oea aot ._. • ,_..... atatute atail.e to 

Uta. 1M. Wtfoftlla eou1t potat .. CUI tUt &te 

pi'OCMIIIun etatuta tid Mt .-...&• Clult &be ... 

the coat llaal tbe Pnrilll ol ... pftH oawletta 

ill Utala , •• atddlJ .... .., ,......, .. (76,..1-

11, Utab Code ll•••cated, ltJJ) ... CUt. theh te 

ao atatutHy attt&oma&ioo e. paef.rla upa tile 

•uutt• ae te whetber •ucla ~ctiRa have .._ 

IUffehd otlau thea ia ••••••I• vltb tile n. offeaee 

*•1'814 aM 'r tile .,.. juq'. 

UDIIe~ tlae Utah etatf.lte it la dlfficult to 
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dtf.Da dae .so .,, __ .. tbe U.itul a:kdael 

cblep. l& ia .... , ... epta ctwc .._ oct.d 

j.ud1.etical wlaloll nl .. ia f#M1w of IU -...," 

1111011 dW .. , laaft a lh&\ICe eta~l• to •• ce"· 

....... tile ... j., co ,. • .,.. ..0 ...... 

a &.e 4ifflcult to .....uve • .... ~"" • .,. .. 

.....,. 1-..•ap da• tbat wls£6 lt COBUiaed ill tlta 

...... ,.._l,..lt, .. Cede .......... ltJJ. 

DO do6t liNt abe t&'ial COUft coraftttd entCtl' ., 

&l'•taa a .- tcial a to -.lJ .,. .... . 

h ............... - ..... ia .......... 

.., 1le _...,_. to • t~ial of a ,._ ,_ ..._ 

be£on oae J..,. CM8 t..-eltDI e ow oae to tl:J 

&be llillaf&£q u ....-ci~Ja c1......a_.._, wllicll 

"' , .. tiGIIJ.d .......... b ...Ufal .......... . 

co •• ,....... ....,... wouW .... dal .,. would 

M .......... aal fR.f.SicUl. C0.M1 ........... t• llw 

ocmt CUt tt&ta .. _l, ............... ·die 

..ua Jt.dll ,_ i8 ....... '"- dae laaM&\ld 

ortldael --... 1tte aole reu• ._ a penoa ie 
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lilliled p•QOH of ealaDCUa tiae pael*J to M 

aiveD - tU .. "' pU& u.u.. l' .... l&lsbly 

illprobel»le tlult Ju&ioe could •• Mfted 'r 4lv· 

1dlq tM iaNta • waa Oltdev.S fa C.M ,..._ 

--·~· 
!lae &rial -'* COIDi&Ced .-J1IIIIcial enol' 

1a i.ueNCCiq tile JUIJ' tiMt &IM appellat coulcl a. 

...,i.Oted o-f Clae c.riM ef ltetaa • IAM'*ul aiad.ul. 

a. ue of tM weds "ett ... ~ &wi•• .,p&l&r" .,.,.. 

...... "..wiet" , ....... "' .q~aa ............ 

tt.•• wa deltathlf pnjwli&&al co -. l'l&l*e •• 

tU ..,.,.,.t. .... ......................... .. 
-- f• *ida • .,.,1_ ... MI'Wtct.e4. 

AaUa fa. e1ae • ......._ ll8cno&teae. die .... 

tue .. tdal • 1M lulltilual .......,. -. .. •• 

an-• ~ ldlw• &o foll• tM •-•"-' 

•• ...., .......... 1M ·- Jq;ly .. ., _..,., 

....... lcallil)' .... ,.,. .......... , .. .ala .. , .... 

IDd &U aa..taul •t.aMl -.... ..., ·- ta. 

...... wtcl'&out J.., .. ,.ua .. •• , ............... . ...... ..,. ........... . 
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l& ie t:eepMCfullJ aukaitted the& tile t.l&J 

procedure at &nel lwd 814 ca. ............ ,.,. 

tiou reader_ the COilVictioa • ......_. _, .. .... 

laullbly nquee&e • ol'dec .,. th1a ooua Mtt'-1 aelde 

t1aa !Wiaa tut tb.e defead•t la • llfdd.tual CJCUr 

iaal aad ,_..ill& ttae cue co t1ae H1al oeurc t• 
t1te ,_,. . ...,_... oo ae ....,.. ,._ ... ._II_, 
...... 

Ia CMitltenative t;be .,e11111t ..,._fullr 

.......-• .tllat. tile tell•taa -"• h li9eat ftat IH 

Ultltual en.tul ...._. INa ~ ... .-. .- .. __.. to 
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