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IN THE SUPREME COURT
of the
STATE OF UTAH

PARLEY D. BILLS,
Plainée/f and Appellant
VS,

THE DENVHR & RIO GRANDE ¢ Case No. 9028
WESTERN RAILROAD COM.
P’ANY, a corporation,

Defendant and Respondent.

BRIEF OF APPELLANT

BTATEMENT OF THE CASE
A, PRELIMINARY STATEMENT
The parties arc referred to as in the court helow.

Al 1talies are ours.

Parley D. Bills, waz injured while engaged in the
performance of his duties as conductor on the 20th day
of April, 1955, when he was thrown to the floor of the
cabooge on defendant’s freight train Iixtra #5501 East,
as said irain was moving along defendant’s cast bound
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2 ' .
mainkine track at Prove, Utal' (R. 2, 4, 122, 139).

Plaintiff filed his complaint in the Third Judieial
Distriet Court in and for Salt Lake County, State of
Utah, on the 21st day of March 1858, alleging that he
was an employee of The Denver & Rio (irande Western
Railroad Company, a corporation; that he sufiered cer-
tain injuries while in the course of his employment, that
his action was governed by the Fedcral Employers’
Liability Aet, 45 U.S.C.A. Seetion 51, ef seq. and that
hig injuries were caused in whole or in part by defend-
ant’s negligenee in subjecting the caboose to an unusnally
violent jerk, and to a jerk that was not reasomably to
be expected by plaintiff. Plaintiff further alleged negli-
gence on the part of defendant by virtne of the doetrine
of Tles Ipsa Loquitar (R 1, 2, and 3).

Deferndant, by its answer, admitted its corporate
exigtence, admitted that plaintiff’s action was filed pur-
suant to the Federal Employers’ Liability Aet, and
denied the other allegations of plaintiff’s complaint
(R. 4).

The case was tried before the Honorable Martin AL
Larson commencing on the lst dav of December, 19585.
The jury returned a six to two verdict of no cause of
action (R. 58). Thereafter plamntiff filed 8 motion for
new trial which was denied and the notice of appeal
was filed on the bth day of March, 1959 (R. 60).

Upon admitted facts the remedy afforded plaintiff
is controlled by the Federal Emplovers® Liabilitv Aect.
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Particular attention is called to 45 U.S.C.A. Section 51
which establisheg liability for injuries resulting “in whole
or in part” from negligence of the carricr, 45 T75.CA.
Section 93 whieh provides that contributory negligence
of an emplovee shall not bar recovery but sghall only
diminish the damages, and 45 U.S.C.A. Section 54 which
abolishes assumption of risk as a defenre.

B. THE FACTS

Plaintiff was 48 vyears of age at the time of his
injuries, He had worked continnously for defendant as
a brakeman and conductor since September of 1927
(1%, 117}, On the 20th day of April, 1955, he was assigned
as conduetor of an extra freight frain scheduled to
leave Salt Lake City at 3:15 DPLM. with its uwltinate
destination IHelper, Utah. The train consisted of a 4-unii
diesel, 112 empties, 8 loads, and a caboose (1. 120j.
The first stop was made at Riverton, the next at Ameri-
can Fork, and the train arrived at I*rove on the easibound
mainline track at apprexamately 7:00 DAL (B, 121, 122),
Plaintiff was riding the caboose. The stop was “a very
normal, gentle stop” (R. 124). Thereafter plaintiff went
to the vard office, delivered hiz wwiteh list and wayhills,
and obhtamed a list of the cars {o be picked up at Provo
(R. 125). He then adviscd head brakenan Wonnacotl
and rear brakeman Serassio of the switehing which was
to take place and returned to the cabooze for the purpose
of “writing my train up” (K. 126).

The tracks involved were as follows: The eazthound
mainline track which extends 1m a general northerly-
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southerly direction; imnmediately to the east of the cast-
bound mainline track and adjacent thereto, the westhound
mainline track; immediately to the east of the west
bound mainline irack and adjacent thereto, the pocket
track; immediately to the east of the pocket track and
numbered 1, 2, 3, 4, 3, 6, 7, etc., and adjacent thereto,
a series of storage tracks; eonnecting the south ends
of the pocket track and tracks 1, 2, 8, 4, B, 6, 1, efe. and
extending in a northeasterly-sonthwesterly direction, a
lead track which iz referred to ulso as a erossover
where 3t proeceds across the westhbound mainline track
and connects to the eastbound mainline track (R. 124,
123},

The switehing operation to be perfermed by plain-
tif’s crew was as follows: 30 ears were to be taken
off the head end of the train and set out on one of the
storage tracks heretofore mentioned. Other cars were
to be picked up on track No. 1 and placed at the head
end of the train (R. 122, 125, 201}. Wonnacott and
SE‘I’HSEi{) were to handle these final switching operations

2. 290).

The stop involved in the accident was unnecessary.
The rear of the train, includingz the caboose, could have
been left on the east bound mainline track where the
original stop had been made. The engine and head end
of the train could have been cut off, moved ahead approxi-
mately 20 earlengths and backed across the erossover
The necessary switching operations counld then have been
performed, the engine and cars moved forward across
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the crossover and backed to a coupling with the rest of
the train (R. 215, 216). If thiz proccdure had been iol-
lowed the train could then have moved out of town
without another stop.

Krocseher, the engineer of plaintiff’s ¢rew, admitted
the last stop was unneeessary and that the switching
could have been accomplished without pulling the rear
of the train down and stopping (1. 303, 304, 303). lle
algo admitted that he had been advised beforehand that
the last stop was te be made (R, 305),

Tiie brakemen, nnheknownst to plaintiff, neverthe-
less had the engineer pull the entire train which was
over & mile in length, a distance of approximalelv 20
carlengihg and then brought the tmovement to a stop,
with the plaintiff located in the caboose doing hix paper
work (R. 215, 216, 236). At thiz time it wag gelling
dark and the brakemen were using their lanterns for
signalling (R. 235).

Although the evidence was in confliet on the point,
defendant introdueed expert testimony to the efleet that
sueh a movement and =fop could not be made without
severe slack action occurring at the rear of the train
(i3, 305, 322).

After the train had moved posgibly 15 carlengths,
plaintiff arese from his desk and started to walk toward
the rear end of the cahoose. His purpose was to determniine
whether the rear brakeman had mounted the caboose and
whether the switches were lined properly as they were
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leaving town, This was customary. The train was pro-
ceeding approximately 5 or 6 mileg an hour (R. 127).
Plaintiff deseribed the stop as follows (R. 128):

“A. Well, when I got about fiftcen feet from
my desk the caboose just stopped suddenly, There
was no motion at all. We just stopped dead still
and [ was thrown backward onto the floor and
skidded along the floor until I hit the cnd of the
cahoose,

31

How far did yom move from the place
where vou were loecated at the moment of this
stop?

“A. Approximately fifteen feet.”

The stop was so violent that it threw all the papers
and manifest sheeis to the floor of the caboose (R. 124;.

Plaintiff further testified that the amonnt of slack
actlon was not in aceordance with enstomary and safe
railroading operation {R. 158, 189},

On direet examination Wonnacott deseribed the slack
action as a “terrific runin®” (H. 223) and on cross
examination he testified as follows (R. 224):

“Q. And slack action, severe slack aetion in
moves of this kind is not at all unusual, is itt

“A. Well, T wouldn’t =ax that. This was 2
pretty severe one.” (R, 226),

Again he testified: “\Well, T don't think it should
have come to that fast a stop.” (R. 230),

Herassio testifted that he was standing near where
the clearance point would be and was signaling directly

Sponsored by the S.J. Quinney Law Library.
Library Services an

ided by the Institute of Museum and Library Services
ed by the Utah State Library.




7

tu the engineer (13, 241). When the train reached the
point where the stop was to be made he gave an easy
sign and then a stop sign. The ears stopped near where
he wanted them (R. 237, 244). He did not remember how
cloge they were to the clearance point (R, 245).

He tesfified concerning the nature of the stop as
follows: “Well, it was severe. Severe.” (R. 238). And
again: “Q}. As eompared to the customary stop of a
train of this ftvpe, on this track with thiz movement,
was 1t severe or easv? * * * A | would say 1t was
severe, yes.”

He further testified that at the time he gave the
stop signal there remained plenty ol room on the track
for the {rain to have made an easy stop (R, 239).

There was abundant evidenee Trom whiell the jury
could have found that there was no need for the stop
to have been so violent.

The two air braking systems which conid have heen
used in stopping thie train were the antomatie, or {rain
brakes, and the independent, or engine brakes, The auto-
matic brakes apply brake pressure to the wheels on the
entire train, ineluding the engine and the caboose. The
independent brakes apply brake pressure only to the
wheels of the engine, and if there 1s slack in the train
this slack will run in when said brakes are used alone
(R. 168). Plaintiff gave his opinion that the engineer
had used the independent rather than the automatic
brakes and that this accounted for the violence of the
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slack action (R. 137, 138, 139, 176, 177, 178).

Wonnucott testified that in his opinion the inde-
pendent rather than the train brakes had been used. He
based his opinion on cxperience and the faet that the
head cnd of the train seemed to stop all of a sudden
before the cars did (R. 206, 230}.

Wonnacott also testified that “he can apply the air
where it gradually stops those cars” (B. 226).

Serassio was of the same opinion, festifving again
and again that if the customary procedure of using the
antomatic rather than the independent air had heen
followed the stop would not have been so severe (R.
250, 251, 254, 257, 259, 282, 253}, Serassio further testi-
fied that he actually saw from the lack of piston travel
that the independent rather than the aulomatic brakes
had heen used {R. 259).

Plaintiff was not prepared for the slack action for
two reasong. First, he thought the train was leaving towm
Second, he did not expeet slack action of the degree of
violenee that oeeurred. Normal slack actton, in his opin-
ion, would not have caused him to be injured (R. 127,
128, 171).

TFollowing the aceident plaintiff left the train, went
to the yard offiee and reported his injurv. lle then
returned to the train and proceeded {0 Thixtle, a distance
of approximately 20 miles, at which point he was relioved
(R. 140, 141). He suffered a ruptured intervertehral
dise whieh later required a fusion operation with resnplt-
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ant permanent partial disability (It 85, 86, 87, 58).

STATEMENT OF POINTS

POINT L

THE TRIAL COURT COMMITTED PREJUDICIAL
ERROR BY GIVING INSTRUCTION NO. 25,

POINT II.

THE TRIAL COURT COMMITTED PREJUDICIAL
ERROR BY GIVING INSTRUCTION NO. 15

POINT IIL

THE TRIAL GCOURT COMMITTED PREJUDICIAL
ERROR BY GIVING INSTRUCTION NO. 20.

FOINT IV.

THE TRIAL COURT COMMITTED PREJUDICIAL
ERROR BY GIVING INSTRUCTION NO. 23,

POINT V.

THE TRIAL COURT COMMITTEL PREJUDICIAL
ERROR BY GIVING INSTRUCTION NO, 24,

BOINT VI.

THE TRIAL COURT COMMITTED PREJUDICIAL
ERROR BY GIVING INSTRUCTION NG, 21.

POINT VII.

THE TRIAL COURT COMMITTED PREJUDICIAL
ERRORE WHEN IT STRUCK THE ENTIRE TESTIMONY
OF THE WITNESS PAUL FRANK THOBMAR,

ABRGUMENT

POINT I.

THE TRIAL COURT COMMITTED PREJUDICIAL
ERROR BY GIVING INSTRUCTION NO. 25
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. \ " . y - T _);1‘-' -
For convenience of the Court, Instruction No. = 18

herein sct forth:

“Plaintiff in the exercise of reasonable earc
is required hy the salety rules of The Denver and
Rio (Grande Western Railroad Company to pro-
teet himself against injury as far as possible from
jerks, slack aetion or any other unexpected motion
by keeping a firm grip and a securc foothold
when riding on or in moving equipment.”

Tnstruection No. 25 ig defendant’s requested Imstrue-
tion No, 9. Counsel for plaintilf made the following ex-
ception to said instruetion:

“Plaintiff objects to the giving of Instruetion
No, 25 on the grounds that it states that plaintiff,
in the exerc¢ise of reasonable eare, is required hy
the safety rules of the Denver & Rio Grande
Railroad Company to protect himself against
injury, as far as possible, from jerks, slack aclion,
or any other unexpected motion by keeping a
firm grip and secure foothold when riding on
moving equipment, on the grounds and for the
reason that the plaintiff would not be reqaired,
under the law, to protect himsell against un-
expected motions of the 1vpe indieated, and the
rules of the company cannot be made contrary to
the rules of law and become a standard of care
to be imposed upon its own emplovees, for the
reason that it ean be easily seen that suely rales
could be made which would make them negligent
regardless of what they did; and to say that they
are negligent for not antieipating unexpected mo-
tions goes too far, and is an ineorreet statement
of the law.”’ (R. 351, 352).

In conjunction with Instruetion No. 25 which re-
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quires plaintiff to expect the nnexpected we call attention
to Instroetion No, 17 (a) which allows the jury to find
not only that plaintiff was contributorily negligent but
that hig contributory negligence was the sole proximate
cause of his own injuries. |

The law is clear that it is not negligence for one to
fall to anticipate and gnard against harm which ean
comme solely through the negligent acts of another person
OT PEersons.

See Bruner v, McCarthy, ef al.,, 105 Utah 399, 406,
142 P. 2d 649, where the conrt stated:

W¥ ¥ * Where the accident has been eaunsed
by the failure to give such signal the party work-
mg in a c¢rew responsible for sueh omission will
not be heard to zay that the mnjnry suffered counld
have been avoided had the injured party con-
ducted himself on the assumption that the signal
wonld not be given; that the consequnences of the
delict eould have been avoided had the injured
party, as appears from hindsight, so condncted
or positioned himself as to make the deliet incon-
sequential.”

And in Mathews v. Daly West Mining Co., 27 Utah
193, 75 P. 722 (1004 ), the court stated:

“It 1= also well settled that the negligence of
the master is not among the risks so assumed by
the servant. Therefore when the servant, in the
digcharge of his duties, is in a position which s,
under the conditions which ther exist, naturally
safe, but is suddenly made dangercus by the
negligence of the master, and the injury to the
servant is immediately caunsed thereby, the master
15 liable.”’

Sponsored by the S.J. Quinney Law Library.
Library Services an

ided by the Institute of Museum and Library Services
ed by the Utah State Library.




12

In McCulloch v. Horton, (Mont.), 36 P. 24 1344,
the court stated:

“The failure to anticipate negligence which
results in injury is not negligence and will not
defeat the action for the injury susiained, 20
R.C.L. 118: Central Railroad Co. v. De Busley
(C.CLAL) 261 F. 561; Wagner v. Philadelphia
Rapid Transit Co., 252 Pa. 354, 97 A, 471; North
Bend Lumber Co. v. Seattle, 116 Wash, 500, 199
P. 988, 19 A L.R. 415."

In Greemwood v. Summers, et al., {(Cal) 149 P. 2d
39, the court recognized the rule n the fellowing lan-

gnage:

“The general rule is that every person who
iz himself exerelsing ordinary care has a righi
to presume that every other person will perform
his duty and obey the law, and in the ahsence of
reasonable ground to think otherwise it is nol
negligenee to assume that he is not exposed to
danger which comes to him only from violation
of law or duty by such other person. See Harris
v. Johnson, 1916, 174 Cal. 55, 53, 161 P. 1155,
L.R.A. 1917C, 477, Ann. Cas. 1918, 560; Pinello
v. Tavlor, 1933, 128 Cal. App. 508, 512, 17 P. 2d
1039.”

See also Pinello v, Tawlor (Cel)) 17 P. 24 1039,
Bowcers, et ux. v. Foster ¢t wr.,, {Wash) 278 P, 1072;
Beck v, Sirota (Cal.) 109 P. 2d 419; and Hechier of al v,
MeDonnell, (Cal,) 109 P. 2d 426.

The primary vice of Instruction No. 25 is that plain-
tiff is reguired to anticipate and guard against all un-
mypected jerks, regardless of their origin or severity.
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Even though smocth operation would normally be ex-
pected, and a jerk ocenrs, plaintilf must expect the jerk
hecanse an operating rule of the Denver & Rio Grande
Railroad Co. so decrees. 1le must expecl a stop from a
sudden failure of cquipmeni, a boit of lightning, or the
negligent act of a fellow emplovee beeause the railroad
haz a rule to that effect, And +f he docan’t expect the
unexpected he is negligent as a matier of low. Even
though a reasonahly prudent person under the eircum-
stances would not expeet a jerk, this paintiff must expeect
a Jerk because his emplover has enacted a rule. Thig is
the first ease to our knowledge in which a trial court
hag ever permitted a railroad company to repeal an act of
Congress. And we call the Court’s attention to the faet
that defense counsel led the trial court into this ridicu.
lous error with hig Requested Instruetion No, 9,

Instruction No. 25 also revives the ontlawed defense
of assumption of risk.

In the year 1939 Congress amended the Federal
Fmplovers’ Liahility Aet and abolished the doctrine of
assumption of rigk as a defenze, 43 T7.8.C.A. Section o4
reads as follows:

i34, Assumption of risks of emplovinent.
In any action brought against any commaon earrier
nnder or by virtue of any of the provigions of
this chapter to recover damages for injuries fo,
or the death of, any of its emplovees, such em-
plnvee shall not he held to have assumed the risks
of his employment in any cuse where sueh injury
or death resulted in whole or in part from ihe
negligenee of any of the officers, agent, or em-

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.



14

plovees of such carrier; and no employee shall be
held to have assumed the risks of his employement
in anv cage where the violation by such common
carricr of any slatutc enaeted for the safety of

emplovees contributed to the injury or death of
such emplovee, Apr. 22, 1908, ¢. 149 § 4, 35 Stat.
66; Aug. 11, 1939, e, 685 § 1, 53 Stat, 13047
The leading case decided by the U'nited Stales Su-
preme Court interpreting the above statute s Tiller v.
Atlantic Coast Line R. Co., 318 T. 8. 54, 87 L. Ed. 610,
63 8. Cl. 444, whercin the hackground of the doctrine of
assumption of risk is discussed and the court concludes
in the following historic language:

“The doctrine of asswnption of risk cannot he
‘abolished m toto’ and still remain in parhal
existance as the court below suggests. The theory
that a servant 1s completely harred from recovery
for injury resulfing from his master’s neghgenee,
which legislatures have sought to eliminate in all
its varions forms of contribulory negligence, the
fellow servant rule, and assumption of rigk, mnst
not, contrary to the will of Congress, be allowed
recrudescence under any other label in the ¢ommon
law lexicon * ¥ * =¥

A number of caszes have followed the legd of the
Tiller ease, supra, in holding the line against efforts on
the part of various lesser eourts to limit and eircum-
scribe the intent of Congress when it abolished the de-
fense of assumption of risk. We cite Thomas, 4 ppellan,
b, Undion Ratlway Company, Appellee, (Sixth Cir. OQet.
14, 1854) 216 F. 2d 18, where the trial conrt attempted
to eliminate recovery by plaintiff if ke Fuwew and was
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aware of danger crcated by negligenee of the defendant
and even in that situation the appellate court reversed
and held that such knowledge on plaintiff’s part was
not a defense under the Federal Fmployers® Liability
Aet. The court stated:

“The trial court charged the jury that the
railroad wag not lable for injuries sustained
from dangers that were obvious or as well known
to the 1n3ured party as to the railroad; and thatl
_if the jury found from the evidence a dangemua
condition of the eoncrete floor near the foreman’s
office, in the roundhouse, or deficient lighting
facilities in. thaf place, ‘if such dangerous condi-
tion existed, was obvious, or as well known to
the plainfiff Thomas as fo the railroad, the de-
fendant would not be liable for injury sustained
from such dangerous condition.’ The foregoing
charged the empln}ee with assumption of risk.
This was error, as ‘every vestige of the doetrine
of assumption nf risk wag obliterated from the
law (the Federal Employers’ Liability Aect) by
the 1939 amendment.” Tiller v, Atlantic Coast
Line R, Co., 318 U.S. 54, 58, 63 5. Ct. 444, 446,
87 1. Ed. 610. Even though the employee may
know that the employer has been negligent in the
furnishing of & safc place to work, the empioyee
does not, under the Federal Employers’ Liahility
Act, assume the risks of such danger. Williams v.
Atlantic Coast Line R, Co., b Cir. 130 F, 2d 744,
748"

In Texas and Pacific Railway Company v. Buckles,
(Sixth Cir. deeided Apr. 6, 1956), 232 F. 24 257, certior-
ary denied, 76 8. Ct. 1052, defendant requested an instrne-
tion in the following language:
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“Where an cmployee ol a comnwn carrier by
railroad operating in interstate eommerce antiel-
pates the risk resulting from the possible negl-
Ienee of a fellow emplnye:}, or should U.IldEI"t}lE
circumstanees anticipate such risk, and decides
to chance that particular risk, he cannot recover
for an injury resuiting from such negligence.
Therefore, if vonu find that complainant anfiel-
pated, or should have anticipated, the impact re-
sulting {rom the eoupling attempt and krcw, or
should have known, of the rizk inherent in such
an attermpt and chanced that risk, your verdict
must be for the defendant,”

"The appellate court sustained the trial court in refosing
sald instruection in the following language:

“BSpecification 5 is that the trial court erred
in refuging to give special charge 3 requested by
defendant. In the case rclied on by appellant,
Owens v. ['mion Pacifiec Railway Co., footnote 6,
supra, the Supreme Court spoke of what remained
of the defense of assumption rigk prior to the
1939 amendment to the Federal IXmplovers’ Lia-
bility Act abolishing that defense, now 45 U.8.CLA
§54. The accident in that ease oecurred before
the enactment of that amendment, bat =uit was
brought af{licrwards. By that amendment ‘every
vestige of the doetrine of assmnption of risk was
obliterated fromn the law.’ Tiller v, Atiantic Coast
Line R. Co., 318 TU.S. 54, 58, 63 8. (", 411, 446, 87
L: Ed. 610. Charge 8 was, therelore, properly
refused.”

In Johnson o, Erie Railroad Company, (2 t‘ir. de-
eided Oct. 6, 1956) 236 I'. 2d 352, the eourt, faced with
a problem similar to that in the case at bar, stated:
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“In addition, we think the court stated lhe
issuc of contributory negligence to the jury in
such terms that it might be thought that assump-
tion ol the risk was a good defense, contrary to
45 T.8.CLA. §54. Tiller v. Atlantic Coast Line
R. Co., 318 U.S. 54, 63 8. Ct. 444, 87 L. Ed. 610.
The relevant portion of the charge was as follows:

“‘Now, as to the question of contributory
negligence, which has been talked about in this
eage: Owen Johngon had been working part time,
it ig true, but he had been doing this job hefore.
Iz there anything thal he did at the time that
contributed to 1t? He knew what his eondition was.
He testified that the slightest bang on this bone
might be an aggravation of thig condition. He
cltaimz he wasn't warned and that that violated
their rule by not warning him, But Tlel Guidiec,
his own witness, iestified that it was a normal
coupling that happened every night, and presum-
ablv every night they didn’t stop to warn him
becanse 1l wag so gentle that nobody was pushed
around. At least, vou will be entitled to infer
that from the testimony of Del (judice.’

“Fromt this it might have bheen thought that
it was permissible 1o infer that, because on other
occasions when the plaintiff was at work the
locomotive erew did not warn the wnail ear ocen-
pants, the plaintiff had assumed the risks of an
uncxpeeted eoupling of normal foree. The specific
exeeption to this passage was well taken”

The magnitude of the error coinmitted by the trial
court in giving Instrnetion No. 25 becomes apparent upon
a moment of reflection. If, by enacting an operating
rule, the railroad company eould immunize it=elf againgst
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acts which otherwise would be negligence, it conld effec.
tively eliminate all rights of recovery hy railroad em-
plovees which have been so jealously guarded by our
United States Supreme Court and other appellate conrts
in recent vears. For example, a railroad counld enact a
rule thal emplovees should guard against and expect
ungale hand brakes, and thus prevent recovery for viola-
tion of the hand hrake provisions of the Safety Applianee
Aect. A similar rule could be cnacted to Jmmunize the
raillroad against any conceivable negligence or violation
of the Safety Applianee Acts by a railrecad company.

We do not believe that the Supreme Court of this
wiate will ever seriousty entertain establishing a preced-
ent that would in effcet delegate to railroad companies
the power to modify, or circumvent the established law
of the land simply by enactinent of an operating Tule.

POINT IL

THE TRIAL COQURT COMMITTED PREJUDICIAL
ERROR BY GIVING INSTRUCTION NO. 19.

For convenienee of the Court Tnstruction Na. 19 is
herein set forth:

Instraction No. 19

“You are instrueted that eouplers between
railroad cars of necessity have some playv or free
action between them which results in smne jerking
or jarring of the cars whenever they are stopped
or started o1 the speed of their moveent changed,

- and this slack action may oeceur even though the
train is operated im a eareful and prudent manner.
The plaintift cannot, therefore, recover anv
damages in this action unless he proves bv a
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preponderance of the evidence that the train of
cats on which he was riding. when he elaims to
have fallen in the ecaboose was operated 1 such
d& manner as to cause an unexpected Jarting or
Jerking of arusual and unnceessary scverily and
that he wus caused to fall in the cahoose by such
unexpected, ununsual Jarring or jerking of the
caboose.”

It will be noted that Instruction No, 19 s defendant’s
requested Instruction No. 1. Counsel for plaintiff ex-
cepted to said insiruction in the Following language:

“E A E % by thig mstruetion the conrt requires
the jurv to find that the jarring or jerking was
hoth nnexpected and unsunally and unnecessarily
violent; and under the law, elther an nnexpeeted

jarring or an unusinzl and unnecegsary severity
would be sufficient for recovery by plaintiff.”

Counsel also eited the case of Ayres v The {inton
Pacific Railroad Company (decided Jan. 6, 1947) 111
{"tah 104, 176 P. 2d 161 (R. 347}

The error contained in Ingirnetion No. 19 can hest
he seen hv reference 1o certain faets esiablished by the
evidence in the case. Attention is ealled to the testimony
of plamfiff, Wonnacott and Serassio that the slack action
and resulting Jerk of the caboose was unusually and
unnecessarily severs (R. 128, 129, 223 226, 230, 237,
233, 244, 245}, and that said severity was accounied Tor
by the engineer using the mndependent rather than the
automatie brakes. And enginecer Kroescher testified that
uxe of the independent brakes for this kind of stop was
neither customary nor proper.
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"The Ayres case, supra, and the case ol Missouri Pac,
R. Co. v. Keeton, 207 Ark. 793, 183 5. W, 2d 505, 526
U.8. 689, 66 8. Ct. 135, stand for the proposition that
either of two different kinds of jerks or stops will war-
rant a finding of negligzenee on the part of a railroad
company, the first being a stop which is not reasonably
to be expected in the light of the cirenmsiances surround-
ing the movement, and the second being a stop whicl,
even il expecled, is unusually and unnecessarily violent.
This court, in the Avres case, stated:

“The case of Missouri ac. R. Co. v. Keeton,
207 Ark. 793, 183 S.W, 2d 5053 Keeton v. Thomp-
son, 326 U8, 689, 66 5. (f. 135, iz one of the
latest cases on the subjeet. In that ease there was
a conflict between the parties as to whether or
not there was a sndden jerk at or about the time
of the coupling. The testimony that there was,
rested almost entirely upon statements of the de-
ceased that there was a sudden hard slep and he
was jerked off. The stop was characterized as
one of the hardestr the witness had seen. The
Arkansas Supreme (Court refused to :nbmit the
ease o the jury, The Supreme Court of the Tnited
States, however, held that there was sufficient
to go to the jury. Comparing that case with the
present if e probably fair te say that a sudden
stop or jerk af g tome whew smoollh wotion iy o
he unlicipated — as in the preseat case — 7x eren
worse than o hard siop af or wear the time a st
of somwe kind 13 to be autictpated”

Where the trial court required “an unexpected jar-
ring or jerking of unmsual and unnecessarv severity,”
the burden was placed upon the plaintiff of establiszhine
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not unly that the stop wasg unusually and unnecessarily
severe, but that no slop was reasonably to be expeeted
by plantiff. An expecled stop eould be of the scverest
nature imaginable, and could be caused by the gravest
kind of neglect, but plaintiff still couldn’t reeover under
thig instruction.

Instruetion No. 19 practically amounted to a dir-
ected verdiet when considered in the light of the unfaix
written mtatement obtained from plaintiff shorly after
the accident where appear the following words: “Some-
tines they ecut them in before we pull up, so when the
start is made we just eontinue ont of town, and other
{inies they handle it \n the manner done on this date.
Either way is proper and usual.” See Fixhibit 12,

Whether or not plaintiff expected the stop could
only go to his confributory negligence which ig not a
defense. See Paddlla v. Alchinson, T. & 8. Ry. Co., (1956)
205 P. 2d 10283, 61 X. M. 115; Thomas, Appelant, v. Drion
RBaibeay Company, Appellee, supra. But in Instruction
No. 19, where the court states that plainfiff ean recover
nothing unless the stop was nnexpected, the words “mn
whole or in part” are eliminated from the Federal Eum-
ployers Liability Aet and the doctrine of comtributory
negligence i E@% as a complete defense, Further-
more, Instruetion No. 19 revives fhe doctrine of assump-

‘tion of risk as a compleie defense wherever and when-
ever a =top of some kind should be expected.

The instruection also eliminates plaintif(’s right to
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recover if the stop, although normal, was not reasonably
to be expected. It will be recalled ihat plaintiff assumed
the train was leaving town, and started for the rear of
the cahoose. A jury could find that this assumption
was reasonable in view of other evidence that a second
stop would involve excessive and unnecessary slack
action. Certainly plaintiff was entitled to assume that
his fellow employees would not subject him to an unreas-
onable risk of harm.

POINT II1.

THY: TRIAL COURT COMMITTED FPREJUDICIAL
ERROR BY GIVING INSTRUCTION NO. 20.

For convenience of the Court Instruetion No. 20
1% herein set forth:

Instruction No. 20

“Slack action is an ordinary and usual inei-
dent in the handling of freight irains. There-
fore, the fact that there was slack aetiom, even
though it may have been severe, at the time of
plaintiff’s injury, does not in and of itself estab-
lish negligence on the part of the Railroad. Before
vou can find the Railroad negligent, you must
find by a preponderance of the evidence that the
engineer failed to make an ordinary, normal and
reasonable stop when he acted on the signal of
the brakeman Serassio.”

Instruction No. 20 is defendant’s requested Instrue-
tion No. 16. This instruetion confines plaintiff exelusive-
ly to the manner in which the engineer made the stop
when “he acted on the signal of the brakeman Serassio,”
and eliminates plaintiff’s eontention that the making of
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the stop at all eould have heen found by the jury to bhe
negligence on the part of the railroad company, Defend-
ant’s own witnegses testilied that severe and conse-
(aently dangerous slack action was a necesgary lneldenl
to the 20 carlength movement and stop which ocenrred.
When this evidenee is conpled to the faet that the move-
ment and stop could have easily and practically been
avoided by bringing the cars to the teain rather than
thie train to the cars, it can be =een that a sub-
stantial part of plaintiff’s case was eliminated by the
instruetion. We call attention to the case of Boston &
Main Railrooad Cow pawy #, Weech, 156 F. 2d 109, 111
{1 C.C.A. Cer. den, Oet. 28, 1946, 67 5. Ct. 124), where
the court held that whenever there iz an evidentiary
basis for a finding that more could have been done to
promote the safety of employees, a jury gnestion is
established on the issue of negligence.

The instruction algo dees violenece to ihe doectrine
of res ipsa loquitur. Plaintiff alleged res ipsa in his
complaint (R. 2). The trial eourt properly instructed
on reg ipsa in Instruction No. 14 and told the jury in
effect that severe slack action inadequately explained
would warrart a finding of negligence.

The cases support submission of res ipsa loguitur
to the jury. In Kansas Cely Southern Rabway Company
r. Justis (Fifth Cirenit, Apr. 6, 1956), 232 F. 2d 267,
60 A LR, 2d 628, Certiorary denied by the United States
NMupreme Court, 352 U8, 833, 1 L, Ed, 2d 53, 77 8. Ct.
19, a sudden extraordinarily violent jerk occurred caus-
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ing plaintitf’s injaries. 1he dectrine of res ipsa loguitur
was held applicable in the following langoage:

“We think that the learned district court
properly submiiied the issue of negligence to the
jury under the doctrine of ‘res 1psa loguitur’ as
that doctrine is applied in actions arising under
the Federal Emplovers® Liabilily Aet and other
federal laws. The instant case is, we think, a
stronger one for the application of the so-called
res ipsa loguitur doctrine than was the Jesio-
nowskl case, supra, There the claimed negligence
of the deceased brakeman might have heen the
zole eanse of the derailmen, with no other negl-
gence on the part of the railroad. Here, the
most that could be eclaimed sgainst the plaintiff
iz his fallure to act after being informed of an
improper distribution of the leoad primarily
brought about by other employees. The plaintiff
had no connection with maintenance of the brakes
or brake line, or with the handling of the hrakes
in making the stop. He was entitled to recover
if his injury resulted ‘in whole or in part from
the negligence of any of the . . . employees of
sucll carrier, or by reason of any defect or -
sufficiency, due to itg negligence, in itz ., . equip-
ment.’ 45 UUSCA § 51. In the present case, once
the jury found a sudden stopping and an unnsual
jolt or jar from whiech thev inferred necglipence,
such negligenee could not be chargeable solely
to the plaintiff. If negligent at all, his negl-
gence was coniributory, not barring a recovery
but calling for a diminution of dawages, 15 TSCA
§ 53.77

In Instrueiion No. 20 the jury is informed that slack

action, even thongh severe, does not in and of itself,
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establish negligence on the part of the railroad. But
[nstruetion No. 14 properly told the jury that wnrex-
plained severe slack action would support a finding of
negligence., The two Instructions are inconsistent and
confusing, and the doectrine of res ipsa loguitur was
lost to plaintiff in the shuffle. The burder was placed
on plaintiff of proving that the severe slack action was
negligently cansed. The bhurden shonid have been on
defendant under res ipsa of explaining the severe slack
action on a non-negligent basis.

POINT 1V,

THE TRIAL COURT COMMITTED PREJUDICIAL
ERROR BY GIVING INSTRUCTION NO. 25.

For eonvenience of the Court Instraction No. 23 is
herein set forth:

“Before vou can find the Railroad negligent
in this case you must find that the engineer
operating the frain failed to do what an ordinary
prudent engineer would have done nnder the eir-
cumstanecs.”

Instruetion No. 23 18 defendant’s requested Instrue-
tion No. 13, This instruetion contains the saunc viee
digenssed in Point II[ wherein atfention iy called to a
combination of faets; first, that under defendant’s testi-
mony violent and severe slack action at the end of the
train was a necessary and unaveldable resnlt of moving
a long train a distance of 18 fo 20 carlengths: and serond,
the faet that the movement itself could have hecn prae-
tically and simply avoided; and third, that the decision
to make the movement and the stop was made by Wonna-
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cott and Serassio and not by the plaintitf. [pstruction
No. 23 eliminates from plaintiff’s case any contention
that Wonnacott and Scrassio were negligent in deeiding
to make a movement which would involve unnecessary
and tnusual danger to plaintiff. This theory of liability
was properly pleaded by plaintiff where it was alleged
that the sfop was unnecessarily violent and not reason-
ably fo be expected.

If a jury in the exercise of itz broad latitude as the
fact Iinder eould find that the stop involved ar nnreason.
ahle risk of harm, and that the stop was unnecessary,
defendant’s negligence in making the stop at all would
he a proper jury issue.

See in support of plaintiff’s position Boston & 3.
R. R v. Meech, supra, Willerson v. NecCarthy et al.
336 U.8. 53, 69 8. Ct. 413, reversing Utah Suprenie Court,
187 P. 2d 188, and Murphy v. Boston & Mame R. R, 65
N.E. 2d 923,

POINT V.

THE TRIAL COURT COMMITTED PREJUDICIAL
ERROR BY GIVING INSTRUCTION NO. 24

For the convenience of the Conrt Instruetion No.
24 ig herein set forth:

“Negligence on the part of anvone is not fo
be inferred from the wmere faet that the plaintiff
may have been injured, and the mere faet that
the plaintiff may have been injured iz not evi-
dence in and of itself of negligence on the part
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of the defendant, nor of contributory negligence
on the part of the plaintiff. Negligence, 1f any,
and contributorv negligence, if any, must be
proved by a preponderance of the evidence in
this caze.”

Instruction No. 24 must also bhe considered n the
light of the faet that thiz iz a res ipsa loquitur case.
Imstruction No. 24 tells the jury that the mere laet that
plaintiff may have been injured is not “evidence in and
of itzelf of negligence” on the part of defendant. At no
time has plaintiff claimed that the faect plaintiff was
injured established negligence. Plaintiff’s contention
wis, and is, that the faet he was injured on the cahoose
13 ~ome evidence indicaling the violence of the slack ac-
tion. The vialenee of the glack is a fact to be established
in determining whether defendant was negligent.

The law on this polnl iz stated In 38 Amertcan
Jurtsprudence heginning at page 933, in the following
language:

“While 1t is true thal simply beeanse an acei-
dent has oceurred, negligence is not to be pre-
sumed, still, in determining the question of negli-
gence, the fact that an aceident has oceurred may
be and should be taken into consideration, in con-
neclion with all other Taets and eircumstances of
the ease, for the purpose of determining whether
in faet there was negligence. Negligence mayv be
inferred from circumstances surrounding the in-
jury, if not from the faet of the injury itself.”

[n the footnote at page 985 of 38 dmericaon Juris-
priudence appears the following supported statement:
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“No general rule can be laid down that the
mere ceenrrence of an aecident is or is ROE suf-
ficient prima facic proef of actionable negligence,
* # & (1pi{fin v. Boston & A. R. Co., 148 Mass
143, 19 N. E. 166, 1 T.R.A. 698, 12 Am, St. Rep.
h26.

“Negligenee, like any other faet, may be in-
ferred from the eireumstances, and the case may
be such that though there be no positive proof
that the defendant has been guilty of any neglect
of duty, the inference of negligence wonld be ir-
registable. Barnowsky v. llelson, 89 Mieh, 523,
50 N, W. 989, 15 L.R.A. 33"

The prineiple that the happening of the aceident may
he proper proof of negligence was recognized by this
Court in Perria v {nion Pacific £ Co., 53 Utah 1, 200
P. 405, In the Perrin case the happening of the accident
and the faets surrounding it were found to be sufficient
to suppoert a verdict Tor plaintiff. See alzo: Patrick
Wetter v. The Atclison, Topeka and Santa Fe Ry Co.
277 L App. 275; Orvis i, Chicago, R 4.8 PO Ry Co.
(Mo.) 214 S.W. 125; Sounthern Ry Co. v, Swith (Ala)
221 Ala. 273, 128 8. 228 Hawkins v. Retmers. 86 Nebr.
307, 125 N.W. 516; Paswlsen v. Medvoy Brewmg Co., 220
TI. App. 605; Grawer ©. Mabama Greaf Soufhern R, Co.,
209 Ala. 568, 96 8. 915; and Hackley v. Southern Pacifu
Co., {Cal.} 45 P. 2d H7.

POINT VI.

THE TRIAL COURT COMMITTED PREJUDICIAL
ERROER BY GIVINC INSTRUCTION NO. o1,

For the convenience of the (Conrt Tnstruetion Mo
21 is herein sct forth:
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“If you find that the engineer made an inde-

pendent application of the brakes, that laet, if
vou 50 find, does not in and of itsell estahlish
negligence on the part of the Railroad. Before
you ean find negligence on the part of the Rail-
road, you must find by a preponderance of the
evidence, that applying the independent air brakes
to stop as signaled by the brakeman Serassio,
eonslitfuted negligence and failure to exereise
reasonable care.”

[nstruetion No, 21 i1s defendant’s requested Instrue-
tion No. 15 (R. 25). The fallacy of the instruction ean
hest be seen hy resort to the cvidence, Defendant’s own
witnesses tegtified that an application of the independent
brakes would be a departure from custom and practice,
wouald regult in exeessive slack action with resultant
violent run-in of s=lack and danger to employees on the
rear of the train, Defendant’s pogition wasg that the
independent air was not used In making the stop. We
eall attention to the testimony of engincer Kroescher
at R, 291, 282

HQ.

AL

iﬁQ'

“;',"l...

HQ'

Now, when you are operating a string of
cars 1n a long train, Mr. Kroescher, what
is the nsmnal brake that vou usec?

We generally nse the service application.
And why do you usc the gserviee applicalion?
So vou ean =top the train,

With a long string of ears, are vou able o
stop the train in a short distance with inde-
pendent brakes?

Not — no,

Why not?
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“A, Well, it will cause severe slack action, if
gou use the independent alone.”

Kroescher wént on to testify that he used the anto.
matic rather than the independent brakes in making the
gtop (R. 296). lle also testified that the use of the
automatic brakes was the customary and proper pro-
cedure (R. 205, 305). On cross-examination Kroescher
testified that use of the mdependent brakes wounld caunse
much more violent slack action than use of the train
brakes (R. 308), and that he wonldn’t use the independent
brakes for reasons of safety to personnel on the rear of
the train (R. 309).

With the foregoing evidenfiary background, the
court states 1n Instruction No. 21 that even though the
jury believed that the independent rather than the train
brakes were used, thiz fact in and of ilself wounld no
establish negligence on the part of the railroad companr.
In the light of defendant’s own evidence the use of
independent air by the engineer would be neghgence as
a matter of law. This is true bhecause it 1s agreed on all
sides that use of independent air would (1) ecause un-
usnal and unnnecessary violenee of slack action at the
rear of the train, and (2) be a departure from eustomary,
normal and safe railroading procedures,

FPOINT VII,

THE TRIAL COURT COMMITTED PREJUDICIAL
ERROR WHEN IT STRUCK THE ENTIRE TESTIMONY
OF THE WITNESS PAUL FRANK THOMAS.

Witness Thomas testified on belalf of plaintiff that
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he wasx mm (he yard office at the time of the occarrence
(R. 261, 202). The vard office is about 50 to 100 feet
from the easthound mainline track {(R. 264). He was
sornewhat ancertain as to whether he had actnally seen
the movement of the frain on the easthound mamline
track (R. 264, 265). However, he testified that he heard
“a violent run-in,” and again charaecterized the noise he
heard as “a terriffie crashing, in other words™ (R, 263).
He also testified that he saw the caboose of the train
which was almost in front of the vard office (L. 266).
A short Lime later Thomas saw plaintiff enter the yard
office (R. 263).

The conrt instructed the jury as follows:

“6 {a) You are imsgfructed that vom are to
entirely disregard the testimony of the witness
Thomas and are noi to consider zaid fesfimony
in arriving at your decislon in thiz case.”’

Counsel for plaintiff took cxecption lo the giving
of sald instruction (R. 345).

The reason given by the eourt in exeluding said
testimony can be found in his comment wherein the
courl stated: “Well, it {akes rather a4 strong assumption
to gay that the erash he said be heard had anything to
do with this train or this event.” {R. 272).

That evidence iz admissable even though it may
invalve a measure of speculation has long been the law
in Federal Employers’ Liabilily Act cages. As was stated
by this Court in Coray v. Ogden Union Redlway & Depot
Cowpany, 130 P 2d 542, at Page H44:
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“If there iz evidenee from which the jury,
as reasonable men, can find the existence of a
disputed fact, it is not speculation simply because
there is equally sirong evidence from which they
could have arrived at an opposite conclusion. The
law of the United States covering thiz situation
is as stated by Mr. Justice Douglas in the case of
Hilis v. U'nion Paeific Railroad Co., 67 8. CL. 595,
GO0 -

“The choice of econflicting versionsg of the
way the accident happened, the decision as to
which witness was telling the truth, the inferences
to be drawn from wuncontraverted as well as con-
troverted {aets, are guestions for the pury. Ten-
nant v. Peoria & P. U, R. Co,, 321 T.5. 29, 64
B, Ct. 409, 88 L. Ed, 520: Lavender v. Kurn,
supra, {327 T3, 645, 66 5. Ct, 740, 90 L., Ed. 916).
Onee there ix a reasonable basis in the record
for concluding that there was negligence which
cansed the injury it 1s irrelevant that fair-minded
men might reach a different conelusion. For then
it would be an invasion of the jurv’s fanetion for
an appellate court to draw contrary inferences
or {0 conclude that a different conclusion would
be more reasonuable. Lavender v, Kurn, supra,
A97 UK. at page 602, 66 8. Ct. at page 743 (90
L Ed. 216).”

And as was said by Mr. Justice Murphy in Larender
v, Kurn, 327 U.S. 640, 66 8. (1. 740:

“Tt is no answer to sav fhat the jury's verdict
involved speeulation and econjecture. Whenever
facts arve in dispute or the eridence is such {hat
fatr-wrinded wen iy dravwe different inferencrs,
a measure of speculation and eonjecture ig Te-
quired on i;hﬂ part of those whose duty it is to
settle the dispute by choosing what seems to them
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to be the most reasonable inference.”

In the case at bar the jury should have heen allowed,
from the proxamity of time and location, to infer that
the run-in of slack heard by Thomas was on plamliff’s
train, and from the nature of the gound, that it was
anusually violent. When the frial counrt disapproved
and excluded this testimony a shadow was placed over
plaintiff’s enfire case,

The trial court wus not content with excluding the
evidence regarding zound of the slack but exeluded the
entire testimony of Thomas. Thomas® deseription of
plaintiff shorily alter the aecident was as follows: “Well,
I den’t recall what he looked like exactly, Seemed, though,
he walked in and he was white and he had one arm —
don’t recall which elbow was lorn out and he was sick,
or he sald he was siek.” (R. 263). This evidenee indicated
a serioug injury immediately following the run-in of
slack. It was evidence of pain and suffering and was
also supportive of plaintiff’s elaim that his later dis-
eovered ruptured dise was eansed by the zecident. It will
be recalled defendant denied hat plaintiff was injured
and contended that the dise pathology had nothing to
do with plaintiff’s accident. For example, note defense
eounsel’s crogs-examination of Dr. Robert Lamb (.
101, 102):

“@Q. In other words, Doctor, when this econ-
dition gets to the breaking peint, the straw that
breaks the back, that can cause the symptoms to
begin to oceur, is that right?

“A. In sonie cases,
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with a hack like that, they will start having pain?

“A. T have seen it from people who are
bending over to lacc their shoes or going through
some motion that they don’t ordinarily go
through.”

“Q. People volling over awkwardly m bed

L3 * #* E * *

“Q. Doetor, is it not true that people with
& back like this ag they get a little older, why
that back will have to be eorreeted without injury
simply because 1t developes and the condition he-
comes worse?

iiﬂ_. YEE. FOoH o* 1

Again, on recross, defense connsel attempted to in-
ject doubt as te whether plaintiff was injured at the
time of the accident (R. 115).

“Q. In other words, Doctor, you are assum-
ing that the plaintiff is correctly telling vou that
he hag never had any pain in his hack prior to
this time and that the firgt time he ever had pain
in liz back was after this aceident oceurred at
Provo?

“A, Yes, that wax the history that I —

“Q. And vou have to assmne that to be true
to reach the diagnosgis that vou reached.

“A. Yer"

The testimony of Thomas was material and pro-
bhative on the ixsues of negligence, causation, and dan-
age. Omne or nore of these issues was resolved against
plaintiff by the jory. Unguestionably plaintiff was
prejudiced hy Instruetion No, G A,
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CONCLUSION

Plaintift respectfully submits that the instructions
given to the jury by the trial eourt are riddled with
prejudicial error. In brief summary these instruetions:

1. FErroneously required plaintiff to expeef and
ruard against unexpected and unantieipated negligence
of the defendant.

2. Resurrected the outlawed defense of assumption
of risk where it required plaintiff to assume the risks
of nnexpeeted negligent stops.

3. FErroneously deprived plaintiff of the right to
recover for a negligently caused severe stop if it was
expected, thereby resurrecting contributory negligence
as a complete defensze,

4. Erroneously deprived plaintiff of the right to
recover for a negligently unexpected stop if fhere was a
normal type of braking application.

5. HKrroneously deprived plaintiff of the right to
recover under the Doctrine of Res Ipsa Loquitar.

6. Krroneously deprived plaintiff of the right to
recover even though he proved that other members of
his crew had made a stop which involved an unreason-
able risk of harmn and which was unnecessary.

7. Erroneously instructed the jury that unse by the
engineer of the independent brakes was nof enough to
support a [inding of negligence.
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8. Erroneously deprived plaintiff of the advantage
of important probative evidence when it excluded the
testimony of Thomag.

Any of the foregoing errors individually would war.
rant reversal of the case, Collectively they demonstrate
a denial to plaintiff of his fundamental right to a fair
and impartial trial according o law.

1t is, therefore, respectfully submitted that this case
should be reversed and remanded to the Distriet Court
for a new trial,

Respeetfully submitted,

RAWLINGS, WALLACK,
ROBERTS & BLACIK

By Wayne L. Black

Counsel for Appellant

550 Judge Building
Salt Lake City, Utah
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