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IN THE SUPREME COURT
of the
STATE OF UTAH

PARLEY D. BILLS,
Plaintiff and Appellant,

—VH,—

v Cage No, 9028

Tk DENVER & RIO (GRANDE |
WHESTRRN RAILROAD COM-
PANY, a corpoeration,

Defendant and Respondent.

PETITION FOR REHEARING
and
BRIEEF IN SUPPORT THEREQOF

PETITION FOR REHEARING

COMES NOW Parley 1). Bills, appellant herein, and
respeetfully petitions this Honorable Court for a rehear-
ing in the above cntitled case and to vacate the Order
of the Court herein affirming the judgment for respond-
ent, This petition iz baged on the following grounds:
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POINT I
This Court has erroneously eoncluded that the trial
court properly submitted to the jury the issue of whether
defendant was negligent in not avoiding the second stop,

TPOINT 11
This Court has erroncously misconeeived the mean-
ing of Instruetion No. 25, and laboring under such rmis-
coneeption hag incorreetly held that said instruction was
proper.

POINT IIT
This Court has erroneously misconceived the mean-
ing of Instruction No. 19, and lahoering under snch mis.
coneeption has ineorrectly held that said instruetion was

proper.

RAWTLINGS, WALLACE,
ROBERTS & BLACK,
('ounzel for Appellant
530 Judge Building
Salt Lake City, ["tah

I hereby cortily that ! am one of the attorneys for
the appellant, petitioner berein, and that in my opinion
there s good eanse to believe the judgment objected tois
erroncous and that the case ought to be re-cxamined as
praved for in said petition.

DATKID July 16, 1960.
WAYVE L. BLACK
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BRIEF 1N SUPPORT OF APPELLANTS
PETITION FOR REHEARING

POINT L.

THIS COURT HAS ERRONEOUSLY CONCLUDED THAT
THE TRIAL COURT PROFPERLY SUBMITTED TO THE
JURY THE ISSUE OF WHETHER DEFENDANT WAS NEG-
LIGENT IN NOT AVOIDING THE SECGND STOP.

This Court has recognized the proposition that plain-
fiff was entitled to go to the Jury on the issue of whether
the railroad was negligent in not avoiding the seeond
stop which resulted in plaintiff’s injury. We quote the

: following lunguage from the Opinion:

A “At the trial appellant claimed that respond-
§ ent wus negligent because the engineer stopped

the train in a manner which subjeeted the caboose

to an unusually violent jerk, which could have heen
. avolded had a proper slop been made, and thaf
it was also negligenl in not wsing the method of
switching which would have avoided the second
stop altogether.”

At g later point in the opinion thig Court, referring
to Instruetion No, 12, stated:

“Thig instruction covercd appellant’s theories

of what respondent’s negligence congisted. Since

= the jury brought in a verdict of ‘no cause of ae-
o tion’ 1t must have found that respondent had not
acted negligently in either of these particulars,
and that n the stopping and manner of stopping,
ordinary, reasonabie care had been exercised.”

We make no contention that Insfrnction No. 12 re-
quested by plaintiff was Improper. Instruetion No. 12

=y
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in fact subinitted the issucs above enumerated to the
Jury. However, it has heen long and well estublished
law in the State of Utah that where two insiruetions are
In conflict one with the other, and on¢ ingtroetion is
erromneous, reversible error exists.

See Sorenson el al. v. Bell, 51 Utah 262, 170 Pae,
72, where the court stated:

“At most it would merely present a case
where two instructions were given upon the same
subject, one proper and the other improper.
Where such i1s the case, and the evidenee iz eon-
flieting npon the subjeet covered br the instrue-
tions, or is such that more than one conclusion
i1s permissible, and the record leaves it in doubt
whether the jury followed the instruction that
is proper or the one that is improper, then but one
result is legally permissible in this eourt, and that
iz to reverse the judgment and grant a new trial to
the aggrieved party. The distriet eourt no doubt
had in mind correet principles of law when if
framed the instruction, but in stating those prinei-
ples it used language which cast a burden on
laintiffs which the law does not require of them,
Thi instruetion is therefore elearly erroneons.”

Sep also, Horrison . Perr. 140 P. 2d 772, where the
court stuted:

“In other instructions the eourt stated i
syhstance that a person who drove an automobile
in the manner deseribed in the propounded ques-
tions wag neclizent, and in Instroetion No. 13,
instructed with respect to an emergeney allegedly
created Dy the deceased. The jury was told that
if a person drove his ear in a certain manner he
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was negligent, and also that if he drove hiz ear
in that mauner they were then to determine
whether or not he was negligent. Thus the jury
wag permitted to decide that acts of negligence
as a matter of law were not negligent, These in-
structions were conflicting and the giving of such
ingtructions constitntes error. Sorenson v, Bell,

51 TTtah 262, 170 P. 72,7
In 1ts Instruction XNo. 20 the trial eourt stated :

“Before you can find the Railroad negligent,
you must find by a preponderance of the evidence
that the engineer falled lo mmake an ordinary,
normal and reagonable stop when he acted wn the
signal of the brakeman Sevassio”

It s obvions that Insirnetion No, 12 and lnstruction
No. 20 are incompatible and ineonsistent. Instruction No.
12 anthorizes {he jury to find lhe defendant negligent
“In stopping the train.” Instruction No. 20 requires that
before the railroad can be found negligent the manner
of stopping 1he train must have been negligent. Absent
Instruction No. 20 and Tnstruetion No. 23, which conlains
the same erroneous proposition that the saanmer in which
the engineer operated the train must have been negligent
before the plaintiff conld recover, we would have no com-
plaint. Instruetion No. 12 properly stated the law. Dut
Instruction No. 12 and Ingtruction No. 20 are ineom-
patible in that the one allows the jury to find the railroad
negligent for making the stop af all and the other re.
iuires that before the railroad can be found negligent
the monner in which the stop was made must have been
neghgent. The erroneous instruction may very well have
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been the one followed by the jury and the correet ingtrue.
tion ignored. TInder such cireumstances it is our position
that this Court is clearly in error where if states “since
the Jury brought in a verdict of no cause of action it must
have found that respondent had not aeted negligently ia
etther of these particulars ® * *7'.

POINT I1.

THIS COURT HAS ERRONEQOUSLY MISCONCEIVED
THE MEANING QF INSTRUCTION NO. 26, AND LARBOR-
ING UNDER SUCH MISCONCEPTION HAS INCORRECTLY
HELD THAT SAID INSTRUCTION WAS PROPER.

The miseonception by this Court ol the true meaning
of Instruetion No. 25 is contained in the following state-
ment:

“ Appellant contends that the court committed
prejudicial error by giving an instruction such
as the requirements of a safety role of respondent
that emplovees should erercize reusonable cove
against tnjiry from jerks or slack action or any
other unerpected motton by Keeping a securc grip

and foothold when riding on moving eqmipment,
& » N

Instruction No, 23 actually reads as follows:

“Plamitiff tn the exercvise of reasonable care
w5 required by the safety rules of the Denver &
Rio Grande Weastern Railroad Company to protec
himself against injury as far as possible from
jerks, slack action, or any other uncxpected mo-

timiiﬂ’?

There is a vast difTerence between the requiremest
that a plaintiff erercise reasonable care to guard agatmnst
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unexpected jerks and the requirement as a matter of law
thal tn the exercise of reasonable care he must guard
aguinst unerpected jerks. In the former he is required
to exercise reasonable care. In the latier he i reqguired
as a matter of law to guard againgt unexpected jerks.
"The latter is an improper instruetion. The misquote by
thig Court clearly indicates a misconception of the mean-
ing of Instruetion No. 25. Correctly analyzed, the in-
struetlon requires as @ wwatier of fuew that the plaintiff
guard himself against unexpected jerks, We reaffirm
the position we 100k 1 our bhrief nunder Point No. 1 and
the authorities cited thereunder, that no case has ever
heen bronght to our attention where a court has sugtained
a requirement that a parly as a malter of law guard
and preotect himself against unexpected, negligently
canged jJerks. This requirement revives contributory
negligence and assuription of rigk as defensges under the
Federal Emplovers’ Liahility Aet,

POINT III
THIS COURT HAS ERRONEOUSLY MISCONCEIVED
THE MEANING OF INSTRUCTICN NO, 19, AND LAROR-
ING UNDER SUCH MISCONCEPTION HAR INCORRECTLY
HELD THAT SAID INSTRUCTION WAS PROPER,

This Court, discassing Instruction No. 19, slates:

“Rather, that instruction told thom that the
Jarring must have been unexpectedly or unneces-
garily scvere. ITad the jarring been of the type
or severity nsually expeeted in a gtop, and if such
stop was not unexpected, then, of course, under
the cireumstances of this case, respondent could
not have heen negligent in any particular.”
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Instruetion No. 19 aetually slates in part:

“The plaintiff cannot *** recover *** unless
he proves *** an unexpeeted jarring or jerking of
unusual and unnecessary severity ***."

The difference between unexpected or unusually
severe, and an unexpected jerking of unusual severity
is the difference between a lion and a fizh. The Tormer,
in the disjunctive, allows recovery for an unexpected
Jerk and also l'or an unnecessarily severe jerk The latter
allows recovery only for a jerk that is hoth unexpected
and unusually severe. This Court has begged the very
question raised on our appeal and has misanalyzed the
case ol Avres v. Union Pacific in the process. It is obvi
ous under the authorities cited in vur brief that the plain-
tiff should have bcen allowed to recover if the jerk was
not reasonably to be expected, and that plaintiff should
have heen allowed to recover if the jerk was nnnecessar-
ily severe, These are two separate and distinet proposi-
tiong, vet they were combined and the requirement of
both imposed by Instruction No. 19. This Court's opinion
would make it appear that said instruction allowed
recovery for either eventualily, Instruetion No. 19 by use
of the words “unexpeeted jarring or jerking of unusoal
or unnecessary severity” places an added burden of proof
on plaintiff’s shouwlders. There is no way of determining
that the jury, in a general verdiet, found against plaintiff
on both lhe issue of unexpectedness and unnecessary
violence. They could have been for plaintiff on one or
the other of these issuces and plaintiff would still have
lost under Instruetion No. 19,

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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CONCLUSION

The basie thing about which we complain is that this
Court has not met the issues raised by plaintiff’s appeal.

With regard to Point 1, we concede that Instruction
Ne. 12 was proper. We requested the instruction. But
it lost its meaning in the light of inconsistent and exron-
eous instructiong No, 20 and 23. How anyone could read
these instructions and not realize that plaintiff had been
deprived of the issue of whether the stop shounld have
been made af afl we eannot understand. We sinecrely
and respectfully hope that this Court will reappraize
this issae.

With regard to Point 1T we suggesi that the opinion
gstems from a misconeeption of Instruction No. 25, A
duty to exercize reagonahle care and an absolute duty
are widely different things. An absolute duty to expeet
the uncxpected and a duty fo exercise reagonable eare in
expeeting the unexpecled arc iwo different things. Im-
agine a railroad rule requiring a man to expeet the vn-
expected belng approved by this Court ag a rule of law!
We can only hope with all due hamility that this Conrt
will review and correct this obvious error.

With regard to Point ITT we can only reilerale that
to require plaintiff to prove Loth an unexpected and an
unusnally violent jerk flies in the very teeth of the liheral
philogsophy of the {Tnited States Supreme Court decisions
interpreting the Federal Emplovers’ Liability Act, see
Rogers v. Missourt Pae. Ry. Cou., 77 8. Ct. 443, 352 T.8.
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501}, and also this Clourt’s heretofore unassailable opinion
in the case of Ayres v. The Union Pacific Raslroad Com-
parny, 111 Ttah 104, 176 P, 2d 161,

We respectfully petition this Honorable Court for
a rehearing on the vital issues herein presented.

Respectinlly submitted,

RAWLINGS, WALLACE,
ROBERTS & BLACK

By: Wayne L. Black
Counsel for Appellant

530 Judge Building
Salt Lake City, TUtah
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