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PPEALS FOR THE ST^TE OF UTA-. 

pY MARY ANN STEWART, 
Vlainti f f/Respondent, 

k-:, :: :.OYD STEWART, 
;• it-1 endant / A ™ ~ < 1 ̂  nf 

Case No. 920369-Ci 

:,RIEF OF DEFENDANT-APPELLANT WAYNE LLOYD STEWARI 

/!'r"."»L FROM Vliii SIXTH JUDICIAL DISTRICT ur sANî .tiTi, CuJNT 

STATE OF UTAH 

ITOnrnABLE DON V . TTW-" • • 

-, >. nt'iKe] 

i City, Utah 8410] 
r - r F. .<•;*-, ,-.-,-i.-..- i 

3540 South 4000 West, *240 
West Valley City, Utah 841 
A t t • - - - • ' • • - • 



DETERMINATIVE CONSTITUTIONAL PROVISIONS, STATUTES, ORDINANCES AND 

RULES 

Utah Code Annotated, 30-3-5 (4), "In determining visitation rights 

of parents, grandparents, and other relatives, the court shall 

consider the welfare of the child." 

Utah Code Annotated, 78-45-7.5 (5) (c), "Historical and current 

earnings shall be used to determine whether an underemployment or 

overemployment situation exists." 

Utah Code Annotated, 78-45-7.14 , BASE COMBINED CHILD SUPPORT 

OBLIGATION TABLE (attached hereto). 
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IN THE COURT OF APPEALS FOR THE STATE OF UTAH 

KATHY MARY ANN STEWART, 
Plaintiff/Respondent, 

vs 

WAYNE LLOYD STEWART, 
Defendant/Appellant. 

Case No. 920369-CA 
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JURISDICTIONAL STATEMENT AND CASE HISTORY 

Jurisdiction lies with this Court pursuant to Utah Code 

Annotated Section 78-2a-3 (2) (h) . Defendant brings this appeal 

from the Sixth Judicial District Court pursuant to a divorce trial, 

the Honorable Don V. Tibbs, presiding, wherein the final 

pl5eadings were entered on May 6, 1992. 

STATEMENT OF ISSUES 

Did the trial court commit reversible error determining 

visitation, child support, property division and alimony? 

STATEMENT OF FACTS 

The parties were married on August 7, 1982 and had two 

children as issue from the marriage relationship. The marital 

property consisted of real and personal property, a farming 

operation and a restaurant. 

The matter was tried on February 20, 1992, wherein all 

matters were decided before the court including, custody, child 

support, division of marital property, spousal support, retirement 

benefits from the husband's full-time employment and the non 

custodial parent's visitation. 

SUMMARY OF ARGUMENT 

Appellant does not object to most of the division of 

property and the major issues concerning custody of the minor 

children and the major part of the order for visitation of the 

minor children. The court erred in resolving the following issues: 

Requiring the father to give advance notice when he wants to 

exercise visitation is not reasonable; the child support amount to 
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be paid by the father was derived by gross income of the father 

that was not correct; and respondent was awarded more that a fifty 

percent of the marital property without any specific finding as to 

the reason. 

ARGUMENT 

I, CHILD VISITATION FOR THE NON CUSTODIAL PARENT WAS NOT 

REASONABLE. 

The trial court has great discretion in determining the 

reasonableness of visitation for the non custodial in complying 

with Utah Code Annotated Section 30-3-5 (4) "In determining 

visitation rights of parents, grandparents, and other relatives, 

the court shall consider the welfare of the child. Several 

district courts have developed standards for visitation. Attached 

hereto as Exhibit A is the Third District Court Standard Visitation 

Schedule. The Sixth District has not yet standardized the 

visitation schedule but it should consider the lead demonstrated by 

the other districts. 

There is no finding that the noncustodial father has any 

problem with parenting skills or exhibits any traits that are 

prejudicial to the children. He therefore objects that he should 

have to give the mother any notice whatsoever that visitation is to 

take place. The assumption that the court makes is that he will 

not exercise visitation on alternating weekends very often, 

therefore he must give notice when he will exercise visitation. 

Such a conclusion is contrary to the purpose of maintaining a 

standard of visitation minimizing the communication between the 
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former spouses. By requiring an attentive father to communicate 

anything to a former spouse on a regular basis could generate 

continued ill will between the parties and affect the visitation of 

the minor children. 

The court has required the father to communicate to the 

mother with forty-eight hours advance notice when he will exercise 

his visitation rights. It would be much more reasonable to require 

the noncustodial to give notice to the custodial parent when he 

will be unable to exercise his visitation rights. 

Appellant also objects that the visitation order does not 

give him any continuous visitation time during the summer months. 

In referring to the standard visitation schedule of the Third 

District, it states, "6. Summer: (A) Summer - four weeks 

continuous. Custodial parent to have alternate weekends, holiday, 

and phone visits." Since there are no findings or evidence to show 

that the noncustodial parent is nothing but a caring father who 

wants to see his children as much as he can, he should be given a 

period during the summer months as is done in the other districts. 

II. THE AWARD FOR CHILD SUPPORT IS INACCURATE BECAUSE 

THE CUSTODIAL PARENT'S INCOME WAS UNDERSTATED AND THE 

NONCUSTODIAL PARENT'S INCOME WAS OVERSTATED. 

The Child Support Obligation Table as set forth in Utah 

Code Annotated 78-45-7.14 uses gross monthly income to determine 

the amount of child support payments to be paid to the custodial 

parent. In the Findings of Fact, paragraph 6. the custodial 

parent's gross monthly income is $1,000.00 per month. The 
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Noncustodial parents's income was determined to be $4,600.00 per 

month (see paragraph 7. of the Findings of Fact). 

Utah Code Annotated 78-45-7.5 states the standard for 

computing gross monthly income for determining monthly child 

support payments. At paragraph 5 (c) it states, "Historical and 

current earnings shall be used to determine whether an 

underemployment or overemployment situation exists." 

There was considerable testimony by appellant that the 

$4,600.00 per month was an anomalous one-time surge in his income, 

not likely to be reproduced again. At page 147 of the transcript, 

line 16 the following is reported: 

Q What is the basis of your pay? 

A According to the contract, which ran out the 26th of 

January, 1992, $3,357.00 per month. 

Q. Now an exhibit has been introduced with an income showing 

some $55,000.00 W-2 for the last year. Is that representative of 

what your income is? 

A I've never made any more that what I made in 1990 and that 

was what, $43, 299.00, I believe—$44,399? One or the other. 

Q In 1990? 

A Yes. 

Q And your income was how much? 

A It was—I believe it was $43,299.00, but it may have been 

$42,399.00. 

Q How do you account for the increase in income last year? 

A We had a 262-ton transformer blow up over at work and I was 
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on pay from Sunday afternoon until Thursday afternoon at 3:30, 

around the clock pay. It was shift by four's and the way the 

overtime accumulated, I made $6,100.00 in that. 

Q And what is the overtime projection for this year? 

A The power plant guarantees no overtime. In fact, they lean 

towards contracted out labor because they don't have to pay the 

benefits, the insurance and what all. 

Q Now for the pay periods that you've had this year, how many 

has that been to this point of time? 

A I've worked 10 hours overtime this year. 

Defendant's closing argument stated the foregoing in 

detail at pages 277 to 279 in the transcript. The court was not 

persuaded and found that defendant's gross monthly income for 

calculating future child support payments was $4,600.00 instead of 

$3,357.00. It is for this reason historical earnings are allowed 

by the statute to determine under or over employment. This matter 

should be remanded to the trial court for a historical 

determination of gross income. 

In addition, the award for alimony may be different from 

what was ordered by the court, if a proper amount for appellant's 

income were used. There is no specific finding that states the 

amount of income the court considered in determining alimony or a 

finding as to why it is to last for two years. Paragraph 12 of the 

Findings of Fact state only that plaintiff is in need of alimony 

and defendant has the ability to pay. 

III. RESPONDENT WAS AWARDED AN INEQUITABLE SHARE OF THE 

5 



MARITAL ASSETS WITHOUT ANY FINDING IN SUPPORT THEREOF. 

In determining whether the trial court erred in dividing 

property between the parties, the court in Hagan v. Hagan, 810 P.2d 

478 (1991), cited a list of cases as follows, "On appeal, it is the 

burden of the party seeking to overturn the trial court's decision 

to "marshall the €*vidence in support of the findings and then 

demonstrate that despite this evidence, the trial court's findings 

are so lacking in support as to be xagainst the clear weight of the 

evidence', thus making them vclearly erroneous.'" 

The parties submitted a great deal of evidence to 

determine the value of the marital property. The valuation of 

items was found in the findings. Notwithstanding such valuation, 

respondent received her disproportionate with any specific finding 

as to why. The distribution of property was ordered as follows: 

ITEM PARAGRAPH IN FINDINGS VALUE 

To Respondent: 

Restaurant six $70,000.00 
Residence eleven $17,600.00 
Travel trailer twenty-one $1,500.00 
Mustang vehicle twenty-three $3,000.00 

Total $92,100.00 

To Appellant: 

Farm ten $50,400.00 
Retirement fifteen $24,663.47 
Ford 4X4 twenty-four $5,000.00 

Total $80,063.47 

The above refers only to the items found in the Findings that 

contained a value. Other property is found therein that did not 
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show a value. That property was not included above. 

In a addition to the to the inequitable division of 

marital property, the court failed to take into consideration 

appellant's separate property. At page 161 of the transcript, 

appellant stated that he had approximately $20,000.00 in stocks 

before the parties were married. He sold $26,000.00 of the stock 

to pay off the cafe which was awarded to respondent (see page 164) . 

At pages 165 and 166, appellant testified that he owned a home 

prior to the marriage and he sold it for a net gain of $10,000.00. 

The sum of $6,500.00 of the proceeds were used to install a new 

roof on the cafe. 

Not only is there an inequitable division in marital 

property in the amount of $12,036.53, without any specific finding 

as to the reason, but the court did not credit appellant with any 

of his separate property in considering the distribution. 

CONCLUSION 

The evidence shows that appellant's right of visitation 

is limited and not reasonable and not in the best interests of the 

children. The computation of appellant's gross income for a child 

support award fails to take into consideration the one-time income 

surge that is not likely to be repeated. There are numerous items 

of personal property that were distributed that did not show a 

value. Those assets that were valued were distributed in an 

inequitable manner without any explanation by the court. 

The matter should be remanded to the trial court for the 

purpose of ordering reasonable visitation, recomputing the child 
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support payment and to determine a more equitable distribution of 

the parties' assets. 

Dated this 5 day of October.. 1992. 

H. Delbert Welker 
Attorney for Appellant/Defendant 

CERTIFICATE OF MAILING 

I hereby certify that I mailed a copy of the foregoing 
Brief of Appellant/Defendant to Ellen Maycock, at 50 West 300 
South, #800 Salt Lake City, Utah 84101 on this 5 day of October, 
1992. 
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THIRD DISTRICT COURT STANDARD VISITATION SCHEDULE 

Reasonable visitation should be defined as the parents may agree. If they are not able 
to agree, the definition for school-age children (beginning kindergarten) will be as follows: 

1. Alternate Weekends: Friday 6:00 p.m. to Sunday 6:00 p.m. 

2. Midweek: Alternate Wednesday, 5:30 p.m. until 8:30 p.m. 

3. Holidays: (A) Christmas - Non-custodial parent to have Christmas day 
beginning at 1:00 p.m. and continuing through 1/2 of the child's 
total Christmas school vacation. 

(B) Thanksgiving and Easter - Non-custodial parent to have 
Thanksgiving in even years (1990, 1992, etc.); Thanksgiving 
holiday is Wednesday 6:00 p.m. until Sunday 6:00 p.m. Non­
custodial parent to have Easter in odd years (1991, 1993, etc.); 
Easter is Friday 6:00 p.m. until Sunday 6:00 p.m. 

(C) Other Holidays - New Year's Day, Civil Rights Day, 
Presidents' Day, Memorial Day, July 4, July 24 and Labor Day. 
these are to be alternated with the non-custodial parent to have 
visitation beginning 6:00 p.m. the day before the holiday until 
6:00 p.m. on the holiday. 

Holidays take precedence over the weekend visitation, and no changes should be made 
to the regular rotation of the alternating weekend schedule. 

5. 

6. 

Father's Day/ 
Mother's Day: 

Birthdays: 

Summer: (A) 

(B) 

(C) 

(D) 

As appropriate, 6:00 p.m. the day before until 6:00 p.m. 
day of. 

the 

One evening, 5:30 p.m. until 8:30 p.m. during the week of the 
child's birthday, and the non-custodial parent's birthday. 

Summer - four weeks continuous. Custodial parent to have 
alternate weekends, holiday, and phone visits. 
Two of the above four weeks visitation should be uninterrupted 
time for the non-custodial parent. The custodial parent should 
have an identical two week period of uninterrupted time during 
the children's summer vacation from school for purposes of 
vacation. The two week period of vacation should not interfere 
with any holiday visitation granted to the other parent under this 
schedule. 
Year-round School - two 2 week periods. Custodial parent to 
have holiday and phone visits. 
Notification of summer visitation or vacation weeks with 
children should be provided in writing to the other parent at 
least 30 days in advance. 

7. 

8. 

Telephone: Reasonable, before 8:00 p.m. 

Other times as agreed. 
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