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INTRODUCTION 

Kendall filed this appeal to challenge the constitutionality of Utah Code § 78B-3-

104 (the “bond statute”) and Utah Code § 63G-7-601 (the “undertaking statute”), which 

require the filing of a bond and an undertaking when bringing an action against a police 

officer or a government entity.  The issues were fully briefed by the parties in their briefs 

to the Court of Appeals, including the fact that this appeal is moot and that Kendall does 

not have standing to challenge the statutes.  The recall of this case by the Supreme Court 

has not remedied these deficiencies and the Court should dismiss the appeal.  To the extent 

the Court does consider the merits of this appeal, this Court should be guided by its prior 

decisions in Zamora v. Draper, 635 P.2d 78 (Utah 1981) and Snyder v. Cook, 688 P.2d 496 

(Utah 1984) that find the bond statute Kendall challenges in this action is constitutional on 

its face.  The conclusion this Court reached in Zamora and Snyder that the bond statute is 

constitutional as applied in usual and ordinary circumstances is correct.  The bond statute 

does not violate the open courts provision because it does not abrogate or impermissibly 

restrict access to the courts.  Likewise, the bond statute does not violate due process 

because it is reasonably related to a proper legislative purpose and it satisfies the notice 

and hearing requirements of a procedural due process analysis.  Kendall has not shown 

otherwise. 

Similarly, Kendall has not shown that the Court’s decisions in Zamora and Snyder 

are no longer sound because of changing conditions.  The bond statute was passed in 

recognition of the unique role of police officers in our society and the reality that this role 

exposes them to a greater risk of frivolous lawsuits.  This unique role of a police officer 
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has not changed since this statute was first passed and there is nothing to indicate that 

officers are subject to fewer frivolous actions now than they were seventy years ago.  The 

bond and undertaking statues do not violate constitutional rights and this Court should not 

depart from the conclusion it reached in Zamora and Snyder that the bond statute does not 

violate constitutional rights on its face. 

ARGUMENT 

I. THIS APPEAL IS MOOT AND KENDALL LACKS STANDING TO 
CHALLENGE THE STATUTES AT ISSUE. 
 
The recall of this case by the Supreme Court does not create a “material difference” 

in the arguments presented to the Court.  This Court’s Order on Supplemental Briefing 

states a supplemental brief should only be submitted “if the posture before the Supreme 

Court creates a material difference in the argument presented . . ..’”  As discussed at length 

in the City Defendants’1 Appellee Brief, the Court should decline to rule on the merits of 

this appeal because the issues raised are moot.  See Appellee Br. at 12-14.  Kendall also 

does not have standing to challenge the constitutionality of the statutes.  The Supreme 

Court’s recall of this case does not remedy these deficiencies and the appeal should be 

dismissed. 

II. THE PRINCIPLES OF STARE DECISIS SHOW THE HOLDING IN 
ZAMORA SHOULD BE FOLLOWED. 
 
To the extent the Court elects to consider the merits of this appeal, the Court should 

                                                            
1  Defendants/Appellees Brett Olsen, Brian Purvis, Joseph Allen Everett, Tom 

Edmundson, George Pregman, and Salt Lake City Corporation are referred to collectively 
as the City Defendants. 
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not depart from the conclusion it reached in its prior decisions that the bond statute does 

not violate constitutional rights on its face.  “Stare decisis is ‘a cornerstone of Anglo-

American jurisprudence.’”  Bank of Am. v. Adamson, 2017 UT 2, ¶¶ 9-10, No. 20140861, 

2017 WL 117356, at * 2 (Utah 2017)(quoting State v. Guard, 2015 UT 96, ¶ 33, 371 P.3d 

1).  “Any party asking a court to overturn prior precedent has a substantial burden of 

persuasion.”  ASC Utah, Inc. v. Wolf Mountain Resorts, L.C., 2010 UT 65, ¶ 23, 245 P.3d 

184 (quotation marks omitted).  Thus, “[a] court will follow the rule of law which it has 

established in earlier cases, unless clearly convinced that the rule was originally erroneous 

or is no longer sound because of changing conditions and that more good than harm will 

come by departing from precedent.”  Id. (citations and quotation marks omitted). 

In Zamora this Court concluded the bond statute is constitutional as applied in usual 

and ordinary circumstances.  It recognized that the statute could operate to restrict access 

to the courts if applied to an individual that is impecunious, but found the statute 

constitutional because the language of the statute permits district courts flexibility in setting 

the amount of the bond to ensure individuals that are impecunious are not denied access to 

the courts.  The Court affirmed its holding in Synder.  The conclusion the Court reached is 

correct and Kendall has not shown that changing conditions warrant a departure from that 

conclusion. 

A. The Conclusion the Court Reached in Zamora is Correct. 
 

1. Zamora was Correctly Decided because the Statute does not Abrogate 
a Legal Remedy. 

The conclusion the Court reached in Zamora is correct because the bond statute does 
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not eliminate a legal remedy.  A necessary pre-requisite to every open courts challenge is 

that the statute at issue abrogate a legal remedy.  See e.g., Tindley, et al. v. Salt Lake City 

Sch. Dist., 2005 UT 30, ¶ 12-26, 116 P.3d 295.2  A statute abrogates a legal remedy if it 

“annul[s], cancel[s], repeal[s] or destroy[s]” a right to recovery.  Burgandy v. State Dep’t 

of Human Serv., 1999 UT App 208, ¶ 16, 983 P.2d 586 (citing Black’s Law Dictionary 8 

(5th ed.1979), for its definition of “abrogate” and finding statute at issue did not violate 

open courts provision because it did not abrogate a claim).  If no claim is abrogated, no 

violation of the open courts provision can be shown.  Tindley, 2005 UT 30, ¶ 12-26 (finding 

statute did not violate open courts provision because it did not abrogate a claim).  The bond 

statute at issue in Zamora and this case is an attorney’s fees provision that imposes a bond 

requirement to ensure collection of fees and costs, if awarded.  It does not eliminate a legal 

remedy and, thus, does not violate the open courts provision.3  

This conclusion is consistent with other decisions of this Court that find similar 

statutes do not violate the open courts provision on their face.  For example, in Jensen v. 

State Tax Comm’n, 835 P.2d 965, 969 (Utah 1992), this Court considered a challenge to a 

statute that required taxpayers to deposit the full amount of assessed taxes, penalties, and 

                                                            
2  See also, Wood v. Univ. of Utah Med. Ctr., 2002 UT 134, ¶ 15, 67 P.3d 436 (stating 

“the Berry test begins with the presumption that a legal remedy was abolished”). 
3  The fact Zamora was decided before the landmark decision in Berry, which sets 

forth the two-part test used to determine if a statute that abrogates a claim survives 
constitutional muster does not affect the correctness of the Court’s conclusion.  Courts only 
engage in a Berry analysis if the statute abrogates a claim.  Burgandy v. State Dep’t of 
Human Serv., 1999 UT App 208, ¶ 16, 983 P.2d 586 (stating Berry established a two-part 
test for analyzing open courts questions, but the “test applies only when a right is 
abrogated”); Wood, 2002 UT 134, ¶ 15(stating “the Berry test begins with the presumption 
that a legal remedy was abolished”). 
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interest with the Tax Commission before seeking appellate review.  The Court found that 

the statute was constitutional on its face, but it could operate to bar access to courts as 

applied to the facts of a particular case.  Id.  In that case, the appellants had failed to deposit 

the $340,000 they were deemed to owe in taxes, penalties and past due interest before 

bringing their appeal challenging that determination.  Id. at 968-69.  The Court excused the 

appellants from compliance with the statutory deposit requirement because the appellants 

did not have the funds and it would have been unconstitutional to impose the deposit 

requirement in that case.  Id. at 969.  However, the Court made clear that the statute was 

not unconstitutional on its face and that if a taxpayer could meet the deposit requirement, 

they were required to do so.  Id.  (stating “the statutory requirement is not unconstitutional 

in all cases.  When a taxpayer is able to meet the requirement, the deposit must be paid”).  

Like the Court in Jensen, the Court in Zamora found the bond statute constitutional 

on its face, but that it could operate to prevent access to the courts if applied to an individual 

that was unable to afford the bond.  Zamora, 635 P.2d at 80.  The Court found that this 

concern is resolved by the fact that courts have the ability to conduct preliminary 

procedures to determine whether a plaintiff is impecunious and able to afford the bond and 

the language of the statute contemplates such flexibility.  Id. at 80-81.  The Court’s 

conclusion is consistent with several cannons of statutory construction.  For example, 

statutes should be read in harmony and not in conflict with other relevant statutory 

provisions.4  In Zamora, the Court read the language of the bond statute in conjunction 

                                                            
4  Foutz v. City of S. Jordan, 2004 UT 75, ¶ 11, 100 P.3d 1171 (“We read the plain 

language of the statute as a whole, and interpret its provisions in harmony with other 
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with other statutory provisions that give courts the ability to hold preliminary procedures 

to determine if a plaintiff is impecunious and can afford a statutorily imposed fee.  Id. at 

80-82.  The Court’s conclusion is also consistent with the principles of statutory 

construction that direct courts to interpret statutes to avoid absurd results5 and to presume 

statutes are constitutional and to resolve any doubts in favor of constitutionality.6 

Finally, the Court may disregard the claim that the bond statute is unconstitutional 

on its face because it discourages people that are not impecunious from bringing claims 

                                                            
statutes in the same chapter and related chapters.”); Anderson v. Bell, 2010 UT 47, ¶ 9, 234 
P.3d 1147, 1150 (“[O]ur plain language analysis is not so limited that we only inquire into 
individual words and subsections in isolation; our interpretation of a statute requires that 
each part or section be construed in connection with every other part or section so as to 
produce a harmonious whole.  Moreover, the purpose of the statute has an influence on the 
plain meaning of a statute.”) (internal citations and quotation marks omitted). 

5  State ex rel. Z.C., 2007 UT 54, ¶ 11, 165 P.3d 1206 (stating a “well-settled caveat 
to the plain meaning rule states that a court should not follow the literal language of a 
statute if its plain meaning works an absurd result”) (citations and quotation marks 
omitted); Marion Energy, Inc. v. KFJ Ranch P’ship, 2011 UT 50, ¶ 70 n.23, 267 P.3d 863, 
879 n.23 (“When statutory language . . . presents the court with two alternative readings, 
we prefer the reading that avoids absurd results.”) (citation and quotation marks omitted). 

6  Tindley, 2005 UT 30, ¶ 11 (stating “the challenged statute is presumed 
constitutional, and we resolve any reasonable doubts in favor of constitutionality”); State 
v. Angilau, 2011 UT 3, ¶ 7, 245 P.3d 745 (stating the Court is “guided by the well-settled 
proposition that all statutes are presumed to be constitutional and the party challenging a 
statute bears the burden of proving its invalidity”). 

Kendall’s contention that this principle of statutory construction does not apply 
when a party challenges a statute under the open courts provision is incorrect.  The 
authority Kendall relies on has been superseded by more recent majority decisions of this 
Court.  See e.g., Tindley., 2005 UT 30, ¶ 11(stating in the context of an open courts 
challenge that the statute “is presumed constitutional, and we resolve any reasonable doubts 
in favor of constitutionality”); Judd v. Drezga, 2004 UT 91, ¶ 11, 103 P.3d 135 (where the 
majority recognized “an obligation of deference to legislative judgments in a Berry review” 
and stated that “to the extent this differs from our prior application of Berry, those prior 
applications are disavowed”); Id. ¶ 42 (C.J. Durham dissenting) (noting the majority 
afforded a presumption of validity to the statute in considering the appellant’s open courts 
challenge, disavowing the holding in Wood that Kendall relies on). 
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because of the financial risks involved.7  This does not show an elimination of a legal 

remedy.  There are financial risks and obligations associated with engaging in any 

litigation, including costs of discovery, expert fees, and payment of an attorney to pursue 

the claim.  In some cases these financial risks and obligations also include a statutory or 

contractual award of attorney fees to the prevailing party8 and in all cases they include an 

award of costs to the prevailing party.9  Whenever a person decides to pursue a legal claim 

they necessarily assume these financial obligations.  The fact that pursuing litigation 

necessarily requires the expenditure of funds and the risk of an adverse judgment does not 

                                                            
7  See Kendall’s Suppl. Br., at 6-7 & 10.  
8  See e.g., Utah Code § 63G-20-204 (awarding attorney’s fees to prevailing party 

in an action brought against government entity relating to the provisions of the Religious 
Protections in Relation to Marriage, Family, or Sexuality Act); Utah Code § 11-39-106 
(awarding attorneys’ fees to the prevailing party in an action brought against a local entity 
to enforce the provision of the Act on Building Improvements and Public Works Projects); 
Utah Code § 78B-5-826 (awarding costs and attorneys’ fees to prevailing party when the 
provisions of a promissory note, written contract, or other writing allow at least one party 
to recover attorneys’ fees); Utah Code § 78b-11-126 (awarding attorneys’ fees to the 
prevailing party in an action brought under Utah Uniform Arbitration Act); Utah Code § 
30-3-3 (stating “court may order a party to pay the costs, attorney fees, and witness fees, 
including expert witness fees, of the other party to enable the other party to prosecute or 
defend the action” in actions to establish an order of custody, parent-time, child support, 
alimony, or division of property in a domestic case); Utah Code § 57-16-8 (awarding 
attorneys’ fees to the prevailing party in eviction proceedings brought under the Mobile 
Home Park Residency Act); 28 U.S.C. § 1988 (permitting award of attorneys’ fees to the 
prevailing party in an action brought pursuant to 28 U.S.C. § 1983); Thorpe v. Ancell, 367 
F. App’x 914, 924 (10th Cir. 2010) (affirming the lower court’s award of attorneys’ fees 
to police officers in § 1983 case); United States v. Hyundai Merch. Marine Co., 172 F.3d 
1187, 1192 (9th Cir. 1999) (applying the Oil Pollution Act to permit the government to 
recover attorneys’ fees); United States v. Chapman, 146 F.3d 1166, 1175 (9th Cir. 1998) 
(interpreting CERCLA to permit the government, as the prevailing party, to recover 
attorneys’ fees). 

9  UTAH RULE CIV. P. 54(d)(1) (awarding costs other than attorney’s fees to 
prevailing party, unless a rule or statute specifically provides otherwise); FED. R. CIV. P. 
54(d)(1) (awarding costs to the prevailing party on the same grounds as the state rule)   
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show an abrogation of a legal remedy.10  Kendall has not shown the Court’s holding in 

Zamora was clearly erroneous11 and the Court should not depart from the conclusion it 

reached in that case that the bond statute is constitutional and does not violate the open 

courts clause on its face. 

2. Zamora was Correctly Decided because the Bond Statute does not 
Violate Due Process. 

Kendall argues Zamora was incorrectly decided because it does not discuss whether 

the statute violates due process.  This argument is not compelling.  The Zamora decision 

does not contain any specific discussion of whether the bond statute violates due process 

because the plaintiff did not challenge the statute on those grounds.12  But this does not 

show that the conclusion the Court reached in Zamora is wrong.  As set forth at length in 

the City Defendants’ Appellee Brief, neither the bond nor the undertaking statute violate 

                                                            
10  Kendall’s citation to choice quotes from fact witnesses he called at an evidentiary 

hearing set to determine if he was impecunious and required to pay a bond does not show 
the bond or undertaking statutes abrogate a claim.  See Kendall’s Suppl. Br., at 6, n.6.  
Whether a statute abrogates a claim is a question of law.  See, e.g., Tindley, 2005 UT 30, 
¶¶12-26; Wood, 2002 UT 134, ¶¶ 9-15.  It is the role of this Court, not fact witnesses at an 
evidentiary hearing, to resolve that question. 

11  Halliburton Co. v. Erica P. John Fund, Inc., 134 S. Ct. 2398, 2407 (2014) (citing 
Dickerson v. United States, 530 U.S. 428, 443 (2000) (“Before overturning a long-settled 
precedent, however, we require ‘special justification,’ not just an argument that the 
precedent was wrongly decided.”); Bank of Am, 2017 WL 117356, at *2-3 (declining to 
depart from prior precedent where plaintiff did not mention the applicable standard, and 
failed to offer an arguments to explain why the Court’s decision was either originally 
erroneous or no longer sound); ASC Utah, 2010 UT 65, ¶ 24 (recognizing the plaintiff was 
not alleging the Court’s decision was “no longer sound because of changing conditions, 
but “simply that the rule was originally wrong and should be abandoned” and finding the 
plaintiff did not satisfy his burden of persuasion). 

12  Notably, the decision in Zamora is instructive to the due process analysis because 
it identifies the purpose of the bond statute and shows that it is rationally related to a 
legitimate legislative purpose.  
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due process because the statutes are reasonably related to a proper legislative purpose13 and 

they satisfy the notice and hearing requirements of a procedural due process analysis.  

Rather than repeat arguments on issues that have been fully briefed, the City Defendants 

refer the Court to their Appellee Brief for further discussion on this point. 

B. Kendall has not Shown Changing Conditions Warrant a Departure 
from this Court’s Holding in Zamora. 

Kendall has not shown that this Court’s holding in Zamora that the bond statute is 

constitutional is no longer sound because of changing conditions.  The bond statute was 

first passed in 1951.  See 1951 Ch. 58, § 1, enacting Utah Code § 104-11-16 (1951) (first 

version of the bond statute).  As set forth in Zamora, the statute was passed in recognition 

of the unique role of police officers in our society and the reality that this role exposes them 

to a greater risk of frivolous lawsuits: 

[P]eace officers are in an especially hazardous calling rendering a service 
essential to public safety and welfare. While it is the privilege of most of us 
to steer clear of situations where there is violence and danger, it is the sworn 
duty of peace officers to go into such situations. Without extenuating thereon, 
this exposes them to the possibility of becoming involved therein and of 
incurring animosities of those engaged in such troubles, with the consequent 
risks of lawsuits which may emanate therefrom. 
 
Because of what has just been said, we see nothing inherently unreasonable 

                                                            
13  Kendall argues heightened scrutiny applies to the substantive due process claim 

in this case.  Kendall failed to timely include arguments on this point in his briefing to the 
Utah Court of Appeals.  See City Defendants’ Appellee Br., at 28, n.3.  This Court’s Order 
on Supplemental Briefing makes clear that supplemental briefing may not be used to 
remedy deficiencies in prior briefing.  Suppl. Briefing Order (“[T]his order shall not be 
construed to excuse compliance with otherwise-applicable principles or rules of appellate 
review, (e.g. preservation in the trial court).”)  Regardless, Kendall’s assertion that a 
heightened standard of review applies is incorrect.  As set forth in a recent decision by this 
Court, a rational basis standard of review applies in a case like this where no claim is 
abrogated.  See City Defendants’ Appellee Br. at 28 citing Tindley, 2005 UT 30, ¶ 29. 
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in the legislature viewing it as within the police power of the sovereign, in 
the interest of maintaining the peace and good order of society, to provide 
this measure of protection to that class of officers who are willing to 
undertake that hazardous responsibility. 
 

Zamora, 635 P.2d at 80 (footnotes omitted). 

This unique role of a police officer has not changed and there is nothing to indicate 

that officers are subject to fewer frivolous actions now than they were sixty-five years ago.  

Indeed, the proliferation in litigation nationwide suggests the opposite.  Indeed, this case 

is a classic example of the type of overzealous litigation that can result.  Kendall has filed 

a smorgasbord of state law claims against five different officers and the City for the actions 

of those officers.  As demonstrated by the motions currently on file with the United States 

District Court, most (if not all) of those claims are precluded and are also duplicative of 

Kendall’s federal and state constitutional claims.  The City Attorney’s Office has spent 

time preparing motions to dispose of those claims, when a quick review of the law 

demonstrates these claims fall within the parameters of the Governmental Immunity Act 

of Utah and are excluded by the public duty doctrine.  Requiring a bond serves the purpose 

of requiring a plaintiff and their attorney to appropriately research claims before bringing 

them and ensures the party defending against such claims is able to collect, at least in part, 

the attorneys’ fees and costs they are entitled to receive by statute when they prevail on 

such claims.14 

                                                            
14  Notably, the United States District Court recently entered judgment for the City 

Defendants on all Kendall’s federal law claims.  This will be dispositive of most, if not all, 
Kendall’s state law claims.  See Dkt. 74, Kendall v. Olsen et. al., United States District 
Court for the District of Utah, Case No. 2:15-cv-00862-RJS. 



Kendall argues he has experienced delay and expense in this matter as a result of 

the bond and undertaking statutes. Claimed delay and expense do not show the statutes are 

no longer sound because of changing conditions. Moreover, any delay or additional 

expense Kendall experienced in this matter was a direct result of Kendall's decision to 

challenge the constitutionality of the bond and undertaking statutes in a separate action, 

rather than simply pursuing his claims against the City Defendants. Similarly, it is 

incorrect to claim that the statute results in gross injustices because claims are dismissed 

without being heard on the merits. When claims are dismissed for a failure to file a 

necessary bond or undertaking they are dismissed without prejudice. 15 The plaintiff is free 

to re-file the claim with the necessary bond or undertaking. 

CONCLUSION 

The Court should decline to hear this appeal because the issue is moot and Kendall 

does not have standing to challenge the statutes at issue. Moreover, the statutes do riot 

violate constitutional rights for the reasons set forth in the City Defendants' brief and the 

Court should not depart from the conclusion it reached in Zamora that the bond statute is 

constitutional on its face. 

DATED this 2Pt day of February, 2017. 

8~ 
Attorney. for Defendants/ Appellees 

15 See, e.g., Rippstein v. City of Provo, 929 'F.2d 576, 578 (lOth Cir. ·1991) (''the 
appropriate remedy for failure to make a tiiiiely filing of an undertaking under section 63-
30-19 is dismissal Without prejudice."); Mglej v. Garfield County, No.2: 13-CV-713, 2014 
WL 2967605, at *2 (D. Utah July 1, 2014) (stating "Utah case law is clear that undertakings 
and bonds must be filed contemporaneously with the filing of the· complaint" and that 
"failure to post an undertaking and bond necessitates dismissal without prejl.1dice"). 
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West's Utah Code Annotated
Title 11. Cities, Counties, and Local Taxing Units
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U.C.A. 1953 § 11-39-106


§ 11-39-106. Attorney's fees and costs in civil action


Currentness


In a civil action to enforce the provisions of this part against a local entity, the court may award attorney's fees and
costs to the prevailing party.
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West's Utah Code Annotated
Title 30. Husband and Wife


Chapter 3. Divorce (Refs & Annos)


U.C.A. 1953 § 30-3-3


§ 30-3-3. Award of costs, attorney and witness fees--Temporary alimony


Currentness


(1) In any action filed under Title 30, Chapter 3, Divorce, Chapter 4, Separate Maintenance, or Title 78B, Chapter 7,
Part 1, Cohabitant Abuse Act, and in any action to establish an order of custody, parent-time, child support, alimony,
or division of property in a domestic case, the court may order a party to pay the costs, attorney fees, and witness fees,
including expert witness fees, of the other party to enable the other party to prosecute or defend the action. The order
may include provision for costs of the action.


(2) In any action to enforce an order of custody, parent-time, child support, alimony, or division of property in a domestic
case, the court may award costs and attorney fees upon determining that the party substantially prevailed upon the claim
or defense. The court, in its discretion, may award no fees or limited fees against a party if the court finds the party is
impecunious or enters in the record the reason for not awarding fees.


(3) In any action listed in Subsection (1), the court may order a party to provide money, during the pendency of the
action, for the separate support and maintenance of the other party and of any children in the custody of the other party.


(4) Orders entered under this section prior to entry of the final order or judgment may be amended during the course
of the action or in the final order or judgment.
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West's Utah Code Annotated
Title 57. Real Estate


Chapter 16. Mobile Home Park Residency Act


U.C.A. 1953 § 57-16-8


§ 57-16-8. Payment of rent and fees during pendency of eviction proceeding


Currentness


If a resident elects to contest an eviction proceeding, all rents, fees, and service charges due and incurred during the
pendency of the action shall be paid into court according to the current mobile home park payment schedule. Failure of
the resident to pay such amounts may, in the discretion of the court, constitute grounds for granting summary judgment
in favor of the mobile home park. Upon final termination of the issues between the parties, the court shall order all
amounts paid into court paid to the mobile home park. The prevailing party is also entitled to court costs and reasonable
attorney's fees.
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West's Utah Code Annotated
Title 63g. General Government


Chapter 20. Religious Protections in Relation to Marriage, Family, or Sexuality
Part 2. Government Entities Prohibited from Certain Burdens on Religious Beliefs


U.C.A. 1953 § 63G-20-204


§ 63G-20-204. Remedies--Attorney fees and costs


Currentness


(1)(a) A person aggrieved by a violation of this part may:


(i) seek injunctive or other civil relief to require a state or local government or a state or local government official
to comply with the requirements of this part; or


(ii) seek removal of the local government official for malfeasance in office according to the procedures and
requirements of Title 77, Chapter 6, Removal by Judicial Proceedings.


(b) The court may award reasonable attorney fees and costs to the prevailing party.


(2)(a) A person aggrieved by a violation of this part may bring a civil action in district court.


(b) If the plaintiff establishes one or more violations of this part by a preponderance of the evidence, the court:


(i) shall grant the plaintiff appropriate legal or equitable relief; and


(ii) may award reasonable attorney fees and costs to the prevailing party.


Credits
Laws 2015, c. 46, § 9, eff. May 12, 2015.
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West's Utah Code Annotated
Title 63g. General Government


Chapter 7. Governmental Immunity Act of Utah (Refs & Annos)
Part 6. Legal Actions Under this Chapter--Procedures, Requirements, Damages, and Limitations on
Judgments


U.C.A. 1953 § 63G-7-601
Formerly cited as UT ST § 63-30d-601


§ 63G-7-601. Actions governed by Utah Rules of Civil Procedure--Undertaking required


Currentness


(1) An action brought under this chapter shall be governed by the Utah Rules of Civil Procedure to the extent that they
are consistent with this chapter.


(2) At the time the action is filed, the plaintiff shall file an undertaking in a sum fixed by the court that is:


(a) not less than $300; and


(b) conditioned upon payment by the plaintiff of taxable costs incurred by the governmental entity in the action if the
plaintiff fails to prosecute the action or fails to recover judgment.


Credits
Laws 2008, c. 382, § 1503, eff. May 5, 2008.


U.C.A. 1953 § 63G-7-601, UT ST § 63G-7-601
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West's Utah Code Annotated
Title 78b. Judicial Code


Chapter 11. Utah Uniform Arbitration Act (Refs & Annos)


U.C.A. 1953 § 78B-11-126
Formerly cited as UT ST § 78-31a-126


§ 78B-11-126. Judgment on award--Attorney fees and litigation expenses


Currentness


(1) Upon granting an order confirming, vacating without directing a rehearing, modifying, or correcting an award, the
court shall enter a judgment conforming to the award. The judgment may be recorded, docketed, and enforced as any
other judgment in a civil action.


(2) A court may allow reasonable costs of the motion and subsequent judicial proceedings.


(3) On application of a prevailing party to a contested judicial proceeding under Section 78B-11-123, 78B-11-124, or
78B-11-125, the court may add reasonable attorney fees and other reasonable expenses of litigation incurred in a judicial
proceeding after the award is made to a judgment confirming, vacating without directing a rehearing, modifying, or
correcting an award.


Credits
Laws 2008, c. 3, § 1220, eff. Feb. 7, 2008.


U.C.A. 1953 § 78B-11-126, UT ST § 78B-11-126
Current through 2016 Fourth Special Session.
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West's Utah Code Annotated
Title 78b. Judicial Code


Chapter 3. Actions and Venue
Part 1. Actions--Right to Sue and be Sued


U.C.A. 1953 § 78B-3-104


§ 78B-3-104. Actions against officers--Bond required--Costs and attorney fees


Currentness


(1) A person may not file an action against a law enforcement officer acting within the scope of the officer's official duties
unless the person has posted a bond in an amount determined by the court.


(2) The bond shall cover all estimated costs and attorney fees the officer may be expected to incur in defending the action,
in the event the officer prevails.


(3) The prevailing party shall recover from the losing party all costs and attorney fees allowed by the court.


(4) In the event the plaintiff prevails, the official bond of the officer shall be liable for the plaintiff's costs and attorney fees.


Credits
Laws 2008, c. 3, § 680, eff. Feb. 7, 2008.


U.C.A. 1953 § 78B-3-104, UT ST § 78B-3-104
Current through 2016 Fourth Special Session.
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West's Utah Code Annotated
Title 78b. Judicial Code


Chapter 5. Procedure and Evidence
Part 8. Miscellaneous (Refs & Annos)


U.C.A. 1953 § 78B-5-826
Formerly cited as UT ST § 78-27-56.5


§ 78B-5-826. Attorney fees--Reciprocal rights to recover attorney fees


Currentness


A court may award costs and attorney fees to either party that prevails in a civil action based upon any promissory note,
written contract, or other writing executed after April 28, 1986, when the provisions of the promissory note, written
contract, or other writing allow at least one party to recover attorney fees.


Credits
Laws 2008, c. 3, § 858, eff. Feb. 7, 2008.


U.C.A. 1953 § 78B-5-826, UT ST § 78B-5-826
Current through 2016 Fourth Special Session.
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245 P.3d 184
Supreme Court of Utah.


ASC UTAH, INC. dba The Canyons, Plaintiff,
Counterclaim Defendant and Appellee,


v.
WOLF MOUNTAIN RESORTS, L.C., Defendant,


Counterclaim Plaintiff and Appellant.
Wolf Mountain Resorts, L.C., Plaintiff,


v.
ASC Utah, Inc. dba The Canyons, Defendant.


Stephen A. Osguthorpe, et al., Plaintiffs,
v.


Wolf Mountain Resorts, L.C., Defendant.
Enoch Richard Smith, as the Personal


Representative of the Estate of
Enoch Smith, Jr., Intervenor.


Stephen A. Osguthorpe, et al, Plaintiffs,
v.


ASC Utah, Inc. dba The Canyons, Defendant.


No. 20090599.
|


Nov. 19, 2010.


Synopsis
Background: Lessee brought action against lessor, alleging
breach of lease of ski resort property. After participating
in litigation for three years, lessor filed motion to compel
arbitration. The Third District Court, Silver Summit
County, Bruce C. Lubeck, J., denied the motion, and
lessor appealed.


Holdings: The Supreme Court, Durham, C.J., held that:


[1] district court had authority to find that lessor had
waived its right to arbitration, and


[2] lessor waived its right to arbitration.


Affirmed.


Attorneys and Law Firms


*187  John P. Ashton, Clark K. Taylor, John R. Lund,
Kara Pettit, Salt Lake City, for plaintiffs.


David M. Wahlquist, Ryan B. Frazier, Salt Lake City,
Bruce C. Moore, Scott Mahady, Eugene, OR, for
defendants.


DURHAM, Chief Justice:


INTRODUCTION


¶ 1 This case presents two issues: (1) whether the district
court has jurisdiction to find that a party waived its
contractual right of arbitration under Utah Code section


78–31a–4 (1996), 1  and (2) whether the district court erred
in holding that Wolf Mountain waived any potential
contractual right to arbitration. We hold that the district
court has such jurisdiction, and that it was correct
in holding that Wolf Mountain waived any potential
contractual right to arbitration.


1 The legislature has since enacted the Utah Uniform
Arbitration Act, Utah Code Ann. §§ 78B–11–101 to –
131 (2008). Section 78B–11–104, however, notes that
the new Act “applies to any agreement to arbitrate
made on or after May 6, 2002,” covering earlier
agreements only if all parties so agree. Thus we cite
to provisions of the earlier Utah Arbitration Act
throughout this opinion.


BACKGROUND


¶ 2 On July 3, 1997, Wolf Mountain Resorts, L.C.
(Wolf Mountain) and ASC Utah, Inc., dba The Canyons
(ASCU) entered into a Ground Lease agreement (Ground
Lease) concerning the property now known as “The
Canyons Ski Resort” (The Canyons). In the Ground
Lease, Wolf Mountain agreed to lease The Canyons to
ASCU for up to 200 *188  years. The Ground Lease
requires ASCU to make annual rent payments to Wolf
Mountain, develop the property, and pay Wolf Mountain
a percentage of the costs of development. As ASCU
develops the property, the Ground Lease provides that
ASCU may exercise an exclusive option to transfer title of
the property from Wolf Mountain to ASCU.
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¶ 3 In 1999, pursuant to the Ground Lease, ASCU,
Wolf Mountain, Summit County, and various other
landowners not participating in this litigation entered into
an Amended and Restated Development Agreement for
the Canyons Specially Planned Area (SPA Agreement).
The SPA Agreement outlines how The Canyons will be
developed. Since 1997, in accordance with the Ground
Lease and SPA Agreement, ASCU has invested a
significant amount of money in developing The Canyons,
greatly increasing the number of skier visits each
year. Wolf Mountain and ASCU, however, have had
disputes about these agreements that have hindered the
development of The Canyons, including impeding the
construction of a golf course that had been contemplated
in the SPA Agreement.


¶ 4 In March 2006, Wolf Mountain issued a Default
Notice to ASCU, alleging that ASCU had breached terms
of the Ground Lease and threatening to terminate the
Ground Lease. In response, ASCU filed a Complaint
seeking declaratory relief related to the Default Notice
and successfully moved for a preliminary injunction.
Soon after, ASCU filed its First Amended Complaint,
claiming that Wolf Mountain had breached the Ground
Lease, including its duties to assist in land development
pursuant to the SPA Agreement, which the Ground
Lease incorporates. Wolf Mountain responded by filing
an Answer and Counterclaim, and a First Amended
Complaint against ASCU in a separate action. That action
and others were consolidated into this case. Since the fall
of 2006, Wolf Mountain and ASCU have been actively
engaged in litigation, including extensive discovery and
pretrial motions.


¶ 5 This discovery included the exchange of copious
quantities of written discovery, the issuance of subpoenas
duces tecum, and the taking of over 32 depositions.
Specifically, Wolf Mountain served ASCU with four
sets of Requests for Production of Documents,
containing more than 400 separate requests; two sets of
Interrogatories, containing 48 separate queries; and two
sets of Requests for Admission, containing 45 separate
requests. As of May 2009, ASCU had produced over
150,000 pages of documents. In addition, Wolf Mountain
responded to multiple rounds of written discovery,
amended and supplemented its discovery responses, and
subpoenaed documents from numerous third parties. The
district court even appointed a special master to assist


with this extensive discovery because of ongoing disputes
between the parties.


¶ 6 In addition to discovery matters, the district
court has heard and ruled upon numerous motions,
including several motions filed by Wolf Mountain. For
instance, Wolf Mountain filed a motion to dismiss, a
stipulated motion for case management order, a motion
to compel responses to witness discovery requests, a
motion for an order increasing the bond posted by
ASCU for preliminary injunction, motions relating to
various scheduling issues, a motion to amend the case
management order, motions to compel depositions, and
motions to compel responses to subpoenas.


¶ 7 On March 12, 2009, nearly three years after this suit
began, Wolf Mountain filed a Motion for Leave to add
several new parties to the litigation. The district court
denied Wolf Mountain's motion, citing to “the delay and
lack of viable explanation for the delay and prejudice to
all parties in allowing this late amendment.”


¶ 8 Following the district court's denial of its Motion
for Leave to add additional parties, Wolf Mountain filed
a Demand for Arbitration against several parties to the
SPA Agreement, including both third parties and ASCU,
based on an arbitration provision contained in the SPA
Agreement (Arbitration Provision). It also filed a Motion
to Compel Arbitration. Until this point, three years into
the litigation and after extensive discovery and numerous
pretrial motions, Wolf Mountain had never asserted the
right to arbitration in any of its pleadings, and had not
previously made the court or ASCU *189  aware of its
desire to seek arbitration. In fact, while fully aware of
the Arbitration Provision from the outset of the litigation,
Wolf Mountain admits that it had chosen to interpret the
provision as not allowing it to initiate arbitration, and
that it had specifically argued that it was not required to
arbitrate disagreements relating to the SPA Agreement.


¶ 9 Wolf Mountain explains that it sought to pursue
arbitration at this point in the proceedings in response
to the district court's ruling rejecting its motion to add
new parties to the suit. However, in that opinion, the
district court specifically noted that its decision was not
based on the Arbitration Provision: “While the court need
not and does not base its decision on this argument, the
court agrees with third party defendants that the SPA
Agreement does require arbitration.” The district court
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further explained its position in a later order when it
stated:


This court did not rule ... that Wolf
[Mountain] MUST or COULD or
SHOULD arbitrate.... This Court
specifically stated it was NOT basing
its decision to disallow third parties
to be joined on the arbitration
provision of the SPA agreement, but
on Rule 14 and for other reasons....
This court did NOT rule that Wolf
[Mountain] had a right to arbitrate.


The district court denied Wolf Mountain's Motion
to Compel Arbitration on the grounds that Wolf
Mountain had waived any potential right to arbitration
by participating in litigation to a point inconsistent with
an intent to arbitrate and causing prejudice to ASCU as
a result. Wolf Mountain responded by filing a notice of
appeal of the district court's denial of Wolf Mountain's
Motion to Compel Arbitration pursuant to the Utah
Uniform Arbitration Act, Utah Code Ann. § 78–31a–19
(1999).


¶ 10 This court has jurisdiction to hear the claim under
Utah Code sections 78–31a–19(1) (1999) and 78A–3–
102(3)(j) (Supp.2010).


STANDARD OF REVIEW


[1]  [2]  ¶ 11 “The interpretation of a statute is a question
of law that we review for correctness....” Jaques v. Midway
Auto Plaza, Inc., 2010 UT 54, ¶ 11, 240 P.3d 769. On
the other hand, determining “whether a contractual right
of arbitration has been waived presents mixed questions
of law and fact.” Pledger v. Gillespie, 1999 UT 54, ¶
16, 982 P.2d 572. However, when a district court denies
a motion to compel arbitration based on documentary
evidence alone, it is a legal conclusion that is reviewed
for correctness. See McCoy v. Blue Cross & Blue Shield of
Utah, 1999 UT App 199, ¶ 10, 980 P.2d 694.


ANALYSIS


¶ 12 We first address whether the district court had
jurisdiction to find that a party waived a contractual right


of arbitration under section 78–31a–4, and then examine
whether the district court erred in holding that Wolf
Mountain had waived any potential right to arbitration.


I. THE DISTRICT COURT HAD JURISDICTION
TO FIND THAT WOLF MOUNTAIN


WAIVED A CONTRACTUAL RIGHT OF
ARBITRATION UNDER SECTION 78–31a–4


¶ 13 Wolf Mountain argues that section 78–31a–4 of the
Utah Arbitration Act creates a mandatory statutory right
that cannot be waived, and therefore the district court
did not have jurisdiction to find that Wolf Mountain
had waived any potential contractual right of arbitration.
Based on this argument, Wolf Mountain urges this court
to overrule Chandler v. Blue Cross Blue Shield of Utah,
833 P.2d 356 (Utah 1992), and its progeny. We hold
that section 78–31a–4 is not mandatory or jurisdictional,
and that the Utah Arbitration Act does not bar courts
from applying equitable contract principles to arbitration
agreements. As a result, Wolf Mountain has not met
its burden of persuading us to overrule our precedent.
Therefore, under section 78–31a–4, courts may find that
a party has waived its right to arbitration in accordance
with the framework set forth in Chandler and its progeny.


*190  A. Section 78–31a–4 Is
Not Mandatory or Jurisdictional


[3]  [4]  [5]  ¶ 14 Wolf Mountain contends that section
78–31a–4 of the Utah Arbitration Act is mandatory


and jurisdictional, 2  leaving the district court without
authority to find that a party has waived the right


to arbitration. 3  However, “[i]n determining whether
a statutory provision is jurisdictional, we begin with
the presumption that ‘district courts retain their grant
of constitutional jurisdiction in the absence of clearly
expressed statutory intention to limit jurisdiction.’ ” Sill
v. Hart, 2007 UT 45, ¶ 19, 162 P.3d 1099 (quoting Labelle
v. McKay Dee Hosp. Ctr., 2004 UT 15, ¶ 8, 89 P.3d 113).
For a statute to deprive the district court of jurisdiction,
the intention to limit the jurisdiction of the court must
be clearly expressed in the statute. Neither the language
of section 78–31a–4 nor the purpose of the statute clearly
supports an intent to limit the jurisdiction of the court.
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2 Although Wolf Mountain argues that a mandatory
designation renders a statute jurisdictional, even if
section 78–31a–4 were mandatory, it is not necessarily
jurisdictional. As the court of appeals explained in
Pearson v. Lamb, “Utah courts have held that certain
procedures required by statute are inconsequential to
a court's jurisdiction.” 2005 UT App 383, ¶ 11, 121
P.3d 717.


3 Wolf Mountain contends that mandatory statutes
cannot be waived, even by parties themselves. Even
if section 78–31a–4 were mandatory, this court has
nonetheless previously held that “[w]aiver or estoppel
may be found in the face of a mandatory statute.”
Rice v. Granite Sch. Dist., 23 Utah 2d 22, 456 P.2d
159, 162 (1969) (quoting Hurley v. Town of Bingham,
63 Utah 589, 228 P. 213, 214 (1924)). For example, “
‘statutes of limitation ordinarily are mandatory both
in form and effect. Nevertheless, they may be waived
or the party may be estopped from relying upon
them.’ ” Id. (quoting Hurley, 228 P. at 214.). In such
circumstances, it may be equitable to allow waiver or
estoppel in the face of a mandatory statute because “
‘[o]ne cannot justly or equitably lull an adversary into
a false sense of security thereby subjecting his claim to
the bar of limitations, and then be heard to plead that
very delay as a defense to the action when brought.’
” Id. at 163 (quoting North v. Culmer, 193 So.2d 701,
705 (Fla.Ct.App.1967)). This reasoning is applicable
here; even if section 78–31a–4 were mandatory, it
would still be equitable to find waiver of the right
to arbitrate when a party has relinquished its right
to arbitration through substantial participation in
litigation that caused prejudice to the opposing party.


¶ 15 Section 78–31a–4(1) contains the following language:
“The court, upon motion of any party showing the
existence of an arbitration agreement, shall order the
parties to arbitrate.” Wolf Mountain contends that this
provision is mandatory and jurisdictional, requiring the
court to order arbitration when a party requests an order
and can point to a contractual arbitration agreement, and
affording the court no discretion to find that a party has
waived the right to arbitration. However, such a reading
does not account for other language contained in section
78–31a–4.


¶ 16 Specifically, section 78–31a–4(4) states that “[r]efusal
to issue an order to arbitrate may not be grounded on
a claim that an issue subject to arbitration lacks merit,
or that fault or grounds for the claim have not been
shown.” It would not have been necessary to specify these


two prohibited grounds for refusing arbitration if the
legislature intended to prohibit the court from refusing
to issue an order to arbitrate under any circumstances.
Had the legislature intended section 78–31a–4 to be a
mandatory and jurisdictional provision, it could have
specified that courts must issue orders to arbitrate under
all circumstances, or that courts may not refuse to issue
orders to arbitrate under any circumstances. Instead, by
providing specific guidance on the two narrow grounds
upon which a refusal to issue an order to arbitrate should
not be based, the text of the statute makes it clear that the
legislature did not intend to limit the court's jurisdiction to
refuse to issue orders to arbitrate on other grounds, such
as when a party has waived its right to arbitrate.


[6]  [7]  [8]  ¶ 17 In addition to the text of the statute
itself, the purpose of the Act weighs against interpreting
section 78–31a–4 as mandatory and jurisdictional. When
determining whether a statutory provision is mandatory
and jurisdictional, “[t]he most fundamental [guideline] is
that the court should give effect to the intention of the
legislature.” *191  Sjostrom v. Bishop, 15 Utah 2d 373,


393 P.2d 472, 474 (1964). 4  Determining the intention of
the legislature “requires us to consider what the figurative
‘legislative mind’ would have intended had it adverted
to the particular circumstances we are confronted with
for adjudication.” Id. In doing this, we take into account
the purpose of the statute and “what interpretation
and application will best serve that purpose in practical
operation.” Id.


4 See also Kennecott Copper Corp. v. Salt Lake Cnty.,
575 P.2d 705, 706 (Utah 1978) (“There is no universal
rule by which directory provisions may, under all
circumstances, be distinguished from those which
are mandatory. The intention of the legislature,
however, should be controlling and no formalistic
rule of grammar or word form should stand in the
way of carrying out the legislative intent.” (internal
quotation marks omitted)).


[9]  [10]  ¶ 18 In this case, construing the statute as
preventing courts from refusing to issue orders to arbitrate
because of waiver would run contrary to the purpose
of the Utah Arbitration Act. The legislature enacted
the Act in accordance with a public policy that favors
arbitration agreements as contractual agreements between
parties not to litigate, Cent. Fla. Invs., Inc. v. Parkwest
Assocs., 2002 UT 3, ¶ 16, 40 P.3d 599, only insofar as they
serve as “speedy and inexpensive methods of adjudicating
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disputes,” Allred v. Educators Mut. Ins. Ass'n of Utah, 909
P.2d 1263, 1265 (Utah 1996), and help reduce strain on
judicial resources, See Chandler, 833 P.2d at 358. There
is no public policy supporting arbitration when it would
undermine these goals. “The policies favoring arbitration
are largely defeated when the right of arbitration is not
raised until an opposing party has undertaken much of the
expense necessary to prepare a case for trial.” Id. at 361. As
ASCU argues in its brief, if courts were unable to refuse to
issue orders to arbitrate when a party has waived its right
to arbitration,


there would be nothing to stop a
party from litigating a case all the
way to the close of evidence at trial
and, if it then senses an unfavorable
outcome, filing a motion to compel
arbitration before the jury returns
the verdict, which the court would
‘have’ to grant so long as an
arbitration agreement existed.


Such an outcome would clearly undermine the purpose of
the Act.


[11]  [12]  ¶ 19 In addition, provisions are generally not
considered mandatory, “which are not of the essence of
the thing to be done, but which are given with a view
merely to the proper, orderly and prompt conduct of ...
business, and by the failure to obey no prejudice will
occur to those whose rights are protected by the statute.”
Kennecott Copper Corp. v. Salt Lake Cnty., 575 P.2d 705,
706 (Utah 1978) (internal quotation marks omitted). We
have stated in the past that the Utah Arbitration Act is
a procedural, rather than a substantive, statute because
it does not “ ‘enlarge, eliminate, or destroy vested or
contractual rights.’ ” Powell v. Cannon, 2008 UT 19, ¶
3 n. 1, 179 P.3d 799 (quoting Dep't of Soc. Servs. v.
Higgs, 656 P.2d 998, 1000 (Utah 1982)). A procedural
statute “provides a remedy for already existing rights
or merely adds to or provides a substitute for already
existing remedies.” Docutel Olivetti Corp. v. Dick Brady
Sys., Inc., 731 P.2d 475, 478 (Utah 1986). Because the
Utah Arbitration Act is meant to provide guidance on the
process of enforcing a contractual right, rather than to
provide any new statutory right, it was therefore “given
with a view merely to the proper, orderly and prompt
conduct of ... business.” Kennecott Copper, 575 P.2d at 706
(internal quotation marks omitted).


¶ 20 Furthermore, allowing courts to refuse to issue orders
to arbitrate when parties have waived their contractual
right to arbitration does not cause prejudice to “occur
to those whose rights are protected by the statute.” Id.
(internal quotation marks omitted). If a party manifests
its intent to waive its right to arbitrate, its rights are
not prejudiced if the court refuses to issue an order
to arbitrate. See Chandler, 833 P.2d at 360 (stating
that “there is an affirmative duty to enforce contractual
rights”). On the other hand, if the court could not refuse
to issue orders to arbitrate when one party waives its
contractual right of arbitration, the other party's rights
would be prejudiced. See id. (“[I]t is not the policy of
this court to allow a party to suffer prejudice because an
opposing party has failed to timely assert a contractual
right.”).


*192  ¶ 21 In considering the text of the statute, as well
as the purpose of the Utah Arbitration Act, we hold
that section 78–31a4 is not mandatory and jurisdictional,
leaving the district court with authority to consider


whether a party has waived its right to arbitrate. 5


5 Other courts have followed similar reasoning when
faced with the argument that an arbitration statute
divests the court of jurisdiction to find that a party has
waived its right to arbitrate. For instance, in Lamell
Lumber Corp. v. Newstress International Inc., the
defendant argued that Vermont courts were divested
of jurisdiction to find waiver of an agreement to
arbitrate because the Vermont Arbitration Act stated
that the court shall order the parties to proceed with
arbitration. 182 Vt. 282, 938 A.2d 1215, 1218–21
(2007). The Vermont Supreme Court rejected this
argument, stating that “[a]n arbitration agreement ...
remains a creature of contract reflecting a voluntary
agreement between the parties and as such may be
waived by the parties.” Id. at 1220.


B. The Utah Arbitration Act Does Not
Abrogate Equitable Contract Principles


[13]  ¶ 22 The right to arbitration is a contractual
right. See Chandler, 833 P.2d at 360; Cent. Fla. Invs.,
2002 UT 3, ¶ 22, 40 P.3d 599. In prior cases, we
have held that equitable contract principles are not
abrogated by the Utah Arbitration Act. In Chandler,
we held that a party could waive a contractual right of
arbitration through substantial participation in litigation
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that caused prejudice to the other party. 833 P.2d at
360. This is consistent with other cases that have applied
equitable contract principles to arbitration agreements.
For instance, in Jenkins v. Percival, we held that the
equitable contract principle of part performance could be
employed to enforce an oral arbitration agreement, even
though the Utah Arbitration Act required an arbitration
agreement to be in writing to be enforceable. 962 P.2d 796,
801 (Utah 1998). Similarly, in Sosa v. Paulos, we held that
the equitable doctrine of unconscionability could be used
to bar enforcement of an agreement to arbitrate. 924 P.2d
357, 361–65 (Utah 1996). Thus, under section 78–31a–4,
the district court may apply equitable contract principles
to determine that a party has waived its right to arbitrate.


C. Wolf Mountain Does Not Meet Its Burden
Regarding the Overruling of Precedent


[14]  [15]  [16]  ¶ 23 Wolf Mountain argues that we
should overrule Chandler and its progeny. However, long
standing precedent “should not be overruled except for
the most compelling reasons.” Wilson v. Manning, 657
P.2d 251, 254 (Utah 1982). Any party asking a court “to
overturn prior precedent ha[s] a substantial burden of
persuasion. This burden is mandated by the doctrine of
stare decisis.” State v. Menzies, 889 P.2d 393, 398 (Utah
1994) (citation omitted). A court “ ‘will follow the rule
of law which it has established in earlier cases, unless
clearly convinced that the rule was originally erroneous
or is no longer sound because of changing conditions and
that more good than harm will come by departing from
precedent.’ ” Id. at 399 (quoting John Hanna, The Role
of Precedent in Judicial Decision, 2 Vill. L.Rev. 367, 367
(1957)).


¶ 24 Wolf Mountain does not allege that Chandler is no
longer sound because of changing conditions, as Chandler
was decided in 1992, which was after the Utah Arbitration
Act was originally adopted in 1985. Wolf Mountain
appears to allege simply that the rule was originally
wrong and should be abandoned. We are unpersuaded
and continue to view Chandler's holding as correct and
consistent with our conclusions that section 78–31a–4 is
not mandatory and jurisdictional, and therefore can be
waived in accordance with equitable contract principles.
Wolf Mountain has not met its burden of persuasion.


II. THE DISTRICT COURT WAS
CORRECT IN HOLDING THAT WOLF


MOUNTAIN WAIVED ANY POTENTIAL
CONTRACTUAL RIGHT OF ARBITRATION


A. Wolf Mountain Was Not
Required to Marshal the Evidence


[17]  ¶ 25 ASCU contends that Wolf Mountain “must
marshal all the evidence in support of the trial court's
findings and then *193  demonstrate that even viewing
it in the light most favorable to the court below,
the evidence is insufficient to support the findings.”
Scharf v. BMG Corp., 700 P.2d 1068, 1070 (Utah 1985).
ASCU claims that because Wolf Mountain has not
attempted to marshal the evidence in support of the
district court's decision, we should assume that the district
court's decision is adequately supported by the evidence.
However, this argument misunderstands Wolf Mountain's
position. Because Wolf Mountain is challenging the legal
conclusions of the district court based on the undisputed
factual record, rather than the sufficiency of the evidence,
Wolf Mountain is not required to marshal the evidence.
Peirce v. Peirce, 2000 UT 7, ¶ 17 n. 4, 994 P.2d 193 (“[T]he
marshaling requirement applies only to challenges of
factual findings, not to conclusions of law.”); Birch Creek
Irrigation v. Prothero, 858 P.2d 990, 993 n. 3 (Utah 1993)
(“[Since defendants] are not attacking the sufficiency of
the evidence ... [but rather] arguing that the trial court did
not comply with the requirements of the applicable rules
as a matter of law .... [they are] not required to marshal
the evidence....”).


B. Wolf Mountain Is Charged with a
Knowledge of the Terms of the SPA Agreement


[18]  [19]  ¶ 26 “ ‘A waiver is the intentional
relinquishment of a known right. To constitute a waiver,
there must be an existing right, benefit or advantage, a
knowledge of its existence, and an intention to relinquish
it.’ ” Soter's, Inc. v. Deseret Fed. Sav. & Loan Ass'n, 857
P.2d 935, 938 (Utah 1993) (quoting Phoenix Ins. Co. v.
Heath, 90 Utah 187, 61 P.2d 308, 311–12 (1936)). Wolf
Mountain argues that it could not relinquish a “known”
right because it originally believed that it did not have
the right to pursue arbitration. In other words, Wolf
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Mountain argues that it could not waive the right to
arbitration because it did not know it had the right until
the district court's April 29, 2009 order denying Wolf
Mountain's request to add new parties to the case.


¶ 27 Wolf Mountain was clearly aware of the arbitration
provision in the SPA Agreement from the outset of this
litigation; it simply chose to interpret the provision as not
providing it with the right to arbitrate. Wolf Mountain
acknowledges that, from the beginning of this proceeding,
it has “asserted that the SPA Agreement's arbitration
provision does not apply to the current litigation.” As the
district court stated in its August 11, 2009 ruling:


Whatever the SPA Agreement says,
Wolf was aware of it fully long
before April 29, 2009. If Wolf did
not believe it could arbitrate under
that agreement, it evidently acted
on that basis. If Wolf believed
that it could arbitrate under that
agreement, it should have moved to
compel arbitration long ago.


[20]  [21]  ¶ 28 Furthermore, sophisticated business
parties are charged with knowledge of the terms of the
contracts that they enter into. Thus, when a party like
Wolf Mountain enters into a contract, it “is not permitted
to show that [it] did not know its terms, and in the absence
of fraud or mistake [it] will be bound by all its provisions,
even though [it] has not read the agreement and does
not know its contents.” Semenov v. Hill, 1999 UT 58, ¶
12, 982 P.2d 578 (emphasis omitted) (quoting 17 C.J.S.
Contracts § 41(f) (1963)). Under Utah law, “each party
has the burden to read and understand the terms of a
contract before he or she affixes his or her signature to
it. A party may not sign a contract and thereafter assert
ignorance or failure to read the contract as a defense.”
John Call Eng'g, Inc. v. Manti City Corp., 743 P.2d 1205,
1208 (Utah 1987). Wolf Mountain had the responsibility
to understand all the provisions of the contract when it
signed the SPA Agreement. As a sophisticated business
party, Wolf Mountain is charged with a knowledge of any
potential right of arbitration when determining whether
Wolf Mountain waived the right to arbitration.


C. The District Court Properly Applied Chandler's
Two–Part Test in Finding that Wolf Mountain Waived


Any Potential Contractual Right of Arbitration


[22]  [23]  ¶ 29 “ ‘Waiver of a contractual right occurs
when a party to a contract intentionally acts in a manner
inconsistent with its *194  contractual rights, and, as a
result, prejudice accrues to the opposing party or parties
to the contract.’ ” Flake v. Flake (In re Estate of Flake),
2003 UT 17, ¶ 31, 71 P.3d 589 (quoting Interwest Constr.
v. Palmer, 886 P.2d 92, 98 (Utah Ct.App.1994)). In the
context of arbitration, this amounts to a two-part test
to determine if a party has waived its contractual right:
(1) whether the party seeking to assert the right has
“participat[ed] in litigation to a point inconsistent with the
intent to arbitrate,” and (2) whether the opposing party
has been prejudiced as a result. Chandler v. Blue Cross Blue
Shield of Utah, 833 P.2d 356, 360 (Utah 1992).


1. Wolf Mountain Substantially Participated in
Litigation
[24]  [25]  ¶ 30 This prong of the Chandler test


requires the court to consider “the actions of the party
seeking arbitration, and whether those actions evidence
an intent to submit to the jurisdiction of the court
and pursue redress through litigation.” Cent. Fla. Invs.,
Inc. v. Parkwest Assocs., 2002 UT 3, ¶ 26, 40 P.3d
599. Wolf Mountain clearly had the intent to pursue
matters through litigation rather than to seek arbitration.
Indeed, in its brief, Wolf Mountain conceded that “Wolf
Mountain's ‘intent’ need not be inferred, since it expressly
stated its intent on the record.” According to its brief,
Wolf Mountain intended to pursue litigation because
it believed that it did not have the right to pursue
arbitration under the SPA Agreement. Wolf Mountain
further acknowledges that it developed an intent to pursue
arbitration only as a result of the district court's ruling on
April 29, 2009, which was three years after the litigation
had commenced. Thus, Wolf Mountain's own admissions
show that it had a clear intent to pursue litigation rather
than arbitration.


¶ 31 In addition to its explicitly stated intent to pursue
litigation, Wolf Mountain's actions also clearly manifest
an intent to pursue litigation rather than arbitration.
A variety of conduct can show a party's intent to
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pursue litigation. In Central Florida Investments, the court
explained:


Participation in discovery and other
aspects of litigation that do not
necessarily involve the court are
factors we consider in trying to
ascertain a party's intent or attitude
toward its participation in litigation.
Requests made of the court by the
parties, however, have even greater
weight. We consider especially
important whether the parties'
requests of the court demonstrate
an intent to pursue litigation
or whether they demonstrate an
intent to avoid litigation and a
desire to be sent to arbitrate.
Accordingly, parties seeking to
enforce arbitration should ensure
that the court, not just the opposing
party, is informed that arbitration
is desired. In doing so, judicial
resources will be appropriately
conserved.


Id.


¶ 32 For instance, in Chandler, the court found that
Blue Cross “clearly manifest[ed] an intent to proceed to
trial” by filing an answer and a cross-claim, participating
in discovery for five months, and reviewing discovery
that had already taken place. 833 P.2d at 360. Similarly,
in Smile Inc. Asia Pte. Ltd. v. BriteSmile Management,
Inc., the court of appeals found that BriteSmile had
participated in litigation to an extent inconsistent with
a desire to arbitrate by filing various motions and
memoranda, a counterclaim, scheduling orders, various
motions involving discovery, serving various requests
for discovery, responding to discovery requests, and
communicating with the court and opposing counsel
about issues related to litigation. 2005 UT App 381, ¶ 26,
122 P.3d 654.


¶ 33 On the other hand, the court will not find that a party
has waived its right to arbitrate when it participates in
litigation “reluctantly, demonstrating a sufficient intent to
arbitrate” along the way. Cent. Fla. Invs., 2002 UT 3, ¶
34, 40 P.3d 599. In Central Florida Investments, three days
after the plaintiff filed its complaint, the defendant sent


plaintiff a letter explaining that the dispute was subject
to arbitration. Id. ¶ 3. The defendant filed an answer to
comply with the Utah Rules of Civil Procedure, but at
the same time, it filed a counterclaim and a motion to
dismiss both raising the issue of arbitration. Id. ¶¶ 5–6.
When the district court denied, in part, the defendant's
motion to dismiss, the defendant filed a motion to *195
compel arbitration four days later, which was also denied.
Id. ¶¶ 8–9. On appeal, we ruled that the defendant had not
waived its right to arbitrate because it “did not participate
in litigation to a point inconsistent with the intent to
arbitrate.” Id. ¶ 36. Instead, from the beginning and
throughout the proceedings, the defendant expressed a
desire to arbitrate and indicated that it was unwilling to
participate in litigation. Id. ¶ 34.


¶ 34 Unlike the defendant in Central Florida Investments,
Wolf Mountain did not express a desire to arbitrate at
the commencement or during the proceedings in this case.
Instead, it actively participated in litigation for nearly
three years before requesting arbitration for the first time
in May 2009. Like the parties in Chandler and Smile
Inc. Asia, Wolf Mountain's actions manifested an intent
to proceed to trial. Wolf Mountain filed a motion to
dismiss, an answer and a counterclaim, and participated
in discovery and filed many motions over the course of
three years. Wolf Mountain even filed a separate lawsuit
that was later consolidated with this litigation. In light of
these actions, Wolf Mountain's extensive participation in
litigation clearly shows that it “intended to disregard its
right to arbitrate.” Id. ¶ 24.


2. Wolf Mountain's Participation in Litigation Has
Prejudiced ASCU.
[26]  [27]  [28]  [29]  [30]  [31]  ¶ 35 If the party


seeking arbitration has participated in litigation to a
point inconsistent with arbitration, “the determination of
whether waiver has occurred rests solely on a finding of
prejudice .... result[ing] from the delay in the assertion
of the right to arbitrate.” Chandler, 833 P.2d at 359.
“[A]ny real detriment is sufficient to support a finding
of prejudice.” Id. at 360. Prejudice includes the other
party incurring “the types of expenses that arbitration is
designed to alleviate” or expenses that the other party
would not have incurred if the moving party had restricted
its efforts to arbitration. Id. at 359. Prejudice can also
arise “if a party gains an advantage in arbitration through
participation in pretrial procedures,” such as obtaining
discovery or other advantages that would not have been
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available in arbitration. Id. In addition, prejudice can
occur “when the party seeking arbitration is attempting to
forum-shop after ‘the judicial waters [have] ... been tested.’
” Id. (alterations in original) (quoting Wood v. Millers
Nat'l. Ins. Co., 96 N.M. 525, 632 P.2d 1163, 1165 (1981)).


¶ 36 In this case, ASCU has been prejudiced by Wolf
Mountain's participation in litigation. In responding to
Wolf Mountain's numerous requests for discovery and
other pretrial procedures, ASCU has undergone “the
types of expenses that arbitration is designed to alleviate.”
Id. Furthermore, Wolf Mountain's extensive discovery has
allowed it to obtain information that would not have been
available in arbitration. This would give Wolf Mountain
“an advantage in arbitration through [its] participation
in pretrial procedures.” Id. In addition, Wolf Mountain's
attempt to compel arbitration at this late point in the
proceedings is indicative of a desire to “forum-shop after
‘the judicial waters [have] ... been tested.’ ” Id. (alterations
in original) (quoting Wood, 632 P.2d at 1165). The
prejudice that ASCU would suffer in arbitration as a result
of Wolf Mountain's extensive participation in litigation is
sufficient to support the conclusion that Wolf Mountain
has waived any potential right to arbitration.


D. Wolf Mountain Waived Any Contractual
Right of Arbitration Despite the No


Waiver Provision of the SPA Agreement


[32]  [33]  ¶ 37 In its reply brief, Wolf Mountain argues,
apparently for the first time, that under section 6.14
of the SPA Agreement (No Waiver Provision), ASCU
agreed that “failure of a party hereto to exercise any
right hereunder shall not be deemed a waiver of any
such right and shall not affect the right of such party to
exercise at some future time said right or any other right
it may have hereunder.” While a no-waiver provision is
one element to be considered in analyzing whether waiver
has occurred, it is not determinative. In Living Scriptures,
Inc. v. Kudlik, the court noted that rather than viewing
a no-waiver provision in an agreement as a complete bar
to a finding of waiver, “the best approach is to view
the existence of an antiwaiver provision *196  as merely
one factor to consider in determining whether a party


has waived its rights under the agreement.” 6  890 P.2d 7,
10 n. 5 (Utah Ct.App.1995). Under this approach, when
dealing with arbitration agreements that incorporate or
explicitly contain no-waiver provisions, other courts have


found that such no-waiver provisions do not prevent a
court from finding that a party has waived its right to


arbitration. 7


6 Other courts have also held that a no-waiver
provision is just one factor to consider in determining
the question of waiver. See, e.g., Riverside Dev. Co. v.
Ritchie, 103 Idaho 515, 650 P.2d 657, 663–64 (1982);
M.J.G. Props., Inc. v. Hurley, 27 Mass. App. 250, 537
N.E.2d 165, 166–67 (1989).


7 See, e.g., Republic Ins. Co. v. PAICO Receivables
LLC, 383 F.3d 341, 348–49 (5th Cir.2004) (finding
that a contractual no-waiver provision does not
prevent a court from ruling that a party has waived
its right to arbitration); S & R Co. of Kingston
v. Latona Trucking, Inc., 159 F.3d 80, 86 (2d
Cir.1998) (determining “that the presence of [a] ‘no
waiver’ clause does not alter the ordinary analysis
undertaken to determine if a party has waived its
right to arbitration”); Seidman & Seidman v. Wolfson,
50 Cal.App.3d 826, 123 Cal.Rptr. 873, 878 (1975)
(stating that a no-waiver provision should not permit
a party to seek judicial relief “and later to switch
course and demand arbitration”); Home Gas Corp. of
Mass. v. Walter's of Hadley, Inc., 403 Mass. 772, 532
N.E.2d 681, 684–85 (1989) (holding that a no-waiver
provision did not prevent the court from finding
waiver by conduct through involvement in litigation).


[34]  ¶ 38 Moreover, “ ‘parties to written contracts may
modify, waive or make new terms regardless of provisions
in the contracts to the contrary.’ ” Dillman v. Massey
Ferguson, Inc., 13 Utah 2d 142, 369 P.2d 296, 298 (1962)
(quoting Davis v. Payne & Day, Inc., 10 Utah 2d 53, 348
P.2d 337, 340 (1960)); see also Lone Mountain Prod. Co.
v. Natural Gas Pipeline Co. of Am., 984 F.2d 1551, 1557
(10th Cir.1992) (“[U]nder Utah law, parties may modify
or waive the terms of a contract, despite contractual
provisions to the contrary.” (citing Dillman, 369 P.2d
at 298)). Thus, under some circumstances, a no-waiver


provision can itself be waived. 8


8 “The general view is that a party to a written contract
can waive a provision of that contract by conduct
expressly or surrounding performance, despite the
existence of a so-called anti-waiver or ‘failure to
enforce’ clause in the contract.” 13 Williston on
Contracts § 39:36 (4th ed.2000). This is “based on
the view that the nonwaiver clause itself, like any
other term of the contract is subject to waiver by
agreement or conduct during performance.” Id.; see
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also Porterco, Inc. v. Igloo Prods. Corp., 955 F.2d
1164, 1172 n. 9 (8th Cir.1992) (“[I]t is within the
jury's power to find that such a provision was itself
waived or modified by the parties' agreement or
conduct.”); Transpower Constructors v. Grand River
Dam Auth., 905 F.2d 1413, 1419 (10th Cir.1990)
(noting that it would be unfair for the court to enforce
a no-waiver provision after the party had essentially
waived the benefits of the provision's protection);
Westinghouse Credit Corp. v. Shelton, 645 F.2d 869,
873–74 (10th Cir.1981) (“[T]he weight of authority,
and the view we think Oklahoma state courts would
follow, is that an ‘anti-waiver’ clause, like any other
term in the contract, is itself subject to waiver or
modification by course of performance....”); Hosp.
Prods., Inc. v. Sterile Design, Inc., 734 F.Supp. 896,
904 (E.D.Mo.1990) (“[D]efendant may waive a term
of a contract through its actions notwithstanding
a ‘failure to enforce’ provision in the contract.”);
Travellers Int'l AG v. Trans World Airlines, Inc., 722
F.Supp. 1087, 1098 (S.D.N.Y.1989) (“New York law
allows the parties to waive ... a no-waiver provision
by a subsequent course of conduct.”); Quality Prods.
& Concepts Co. v. Nagel Precision, Inc., 469 Mich.
362, 666 N.W.2d 251, 257 (2003) (“[C]ontracts with
written modification or anti-waiver clauses can be
modified or waived notwithstanding their restrictive
amendment clauses.”); Lee v. Wright, 108 A.D.2d
678, 485 N.Y.S.2d 543, 544 (1985) (“[I]t has long been
the rule that parties may waive a ‘no-waiver’ clause.”).


¶ 39 In this case, Wolf Mountain did not mention the No
Waiver Provision to the district court in its Memorandum
in Support of Motion to Compel Arbitration or in its
Reply Memorandum, and did not refer to the provision
on appeal in its opening brief. Wolf Mountain did not
reference the provision until its reply brief. In light of Wolf
Mountain's failure to act on the No Waiver Provision
prior to this point, combined with Wolf Mountain's
substantial participation in litigation and the prejudice
caused to ASCU, we hold that Wolf Mountain waived any
potential contractual right to arbitrate in spite of the No


Waiver Provision of the SPA Agreement. 9


9 Furthermore, even if the No Waiver Provision
otherwise supported a finding that Wolf Mountain
had not waived any right to arbitration, “[a]s a
general rule, claims not raised before the trial court
may not be raised on appeal.” State v. Holgate,
2000 UT 74, ¶ 11, 10 P.3d 346. There are only
narrow exceptions to this preservation rule, such as
when “a defendant can demonstrate that ‘exceptional
circumstances' exist or ‘plain error’ occurred.” Id.
Wolf Mountain demonstrates neither exceptional
circumstances nor plain error.


*197  CONCLUSION


¶ 40 Utah public policy favors arbitration agreements only
insofar as they provide a speedy and inexpensive means
of adjudicating disputes, and reduce strain on judicial
resources. In this case, enforcing the arbitration agreement
would undercut both policy rationales: arbitration at this
point would be neither a speedy and inexpensive way to
adjudicate this dispute, nor a means of reducing strain
on judicial resources. Public policy is better served by
finding waiver where a party has participated in litigation
to a point inconsistent with an intent to arbitrate, when
such participation causes prejudice to the other party. We
hold that the district court had jurisdiction to consider
whether Wolf Mountain had waived its contractual right
of arbitration under Utah Code section 78–31a–4, and
that the district court was correct in holding that Wolf
Mountain waived any such right.


¶ 41 Associate Chief Justice DURRANT, Justice
PARRISH, Justice NEHRING, and Judge WEST concur
in Chief Justice DURHAM'S opinion.


¶ 42 District Judge W. BRENT WEST sat.
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234 P.3d 1147
Supreme Court of Utah.


Farley ANDERSON; Helen Anderson; Steven G.
Maxfield; and Steven K. Maxfield, Petitioners,


v.
Lt. Governor Gregg BELL; Mark Thomas;
Paul Neuenschwander; Spencer Hadley;


and John Does 1–10, Respondents.


No. 20100237.
|


June 22, 2010.


Synopsis
Background: Candidate for governor filed a petition for
extraordinary writ asking the Supreme Court to resolve
whether a candidate may use electronic signatures to
satisfy the signature requirement that the Utah Code
imposes on those who wish to run for statewide office but
do not affiliate with a registered political party.


[Holding:] The Supreme Court, Durham, C.J., held that
an electronic signature satisfies the applicable signature
requirement.


Writ granted.


Attorneys and Law Firms


*1148  Brent V. Manning, Tyson B. Snow, Karen
McCreary, Marina Baginsky Lowe, Salt Lake City, Joann
S. Secrist, St. George, Utah, for petitioners.


Steven G. Maxfield, Kanosh, Utah, Pro Se, Mark L.
Shurtleff, Att'y Gen., Thom D. Roberts, Asst. Att'y Gen.,
Lohra L. Miller, Jason Rose, Salt Lake City, David
L. Patterson, Brock R. Belnap, St. George, Utah, for
respondents.


David R. Irvine, Alan L. Smith, Salt Lake City, for
intervenor.


DURHAM, Chief Justice:


INTRODUCTION


¶ 1 This petition for extraordinary writ asks us to resolve
whether a candidate may use electronic signatures to
satisfy the signature requirement that the Utah Code
imposes on those who wish to run for statewide office
but do not affiliate with a registered political party. In
other words, does an electronic signature count toward a
“signed” nomination certificate under section 20A–9–502
of the Utah Code.


¶ 2 Petitioner Farley Anderson wishes to run for governor
without affiliating with a registered political party. As an
unaffiliated candidate, Mr. Anderson must, among other
requirements of Title 20A, collect the signatures of 1,000
registered voters before his name may be placed on the
statewide ballot. Mr. Anderson collected the necessary
signatures in two forms: hand-signed signatures, and
electronic signatures entered through a computer website
advocating his candidacy. Mr. Anderson then followed
the statutory procedure that requires him to first submit
the signatures to county clerks throughout the state for
verification that each signor is a registered voter and has
not signed the petition of any other unaffiliated candidate.
Clerks in seven counties apparently certified that 1,055
of the signatures submitted by Mr. Anderson were valid.
Upon county-clerk verification, unaffiliated candidates
must submit their signatures and a completed certificate
of nomination to the Lt. Governor by a statutorily defined
date.


¶ 3 On March 19, 2010, Mr. Anderson submitted
his petition and the supporting signatures to the
Lieutenant Governor's Office. The Lt. Governor,
however, excised the electronic signatures from Mr.
Anderson's nomination, taking the position that
electronic signatures do not constitute signatures under
the Utah Election Code. Without those signatures, Mr.
Anderson's nomination fell short of the mandatory 1,000
signatures and the Lt. Governor rejected him as a


candidate for the forthcoming gubernatorial election. 1


1 Mr. Anderson filed his petition with this court
pursuant to rule 19 of the Utah Rules of Appellate
Procedure. By doing so, Mr. Anderson bypassed
a review of the Lt. Governor's action by the
district court under rule 65B of the Utah Rules of
Civil Procedure. Rule 19 allows the Utah Supreme
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Court “to entertain writ proceedings under rule
65B in appropriate circumstances.” Walker v. Weber
County, 973 P.2d 927, 929 (Utah 1998) (holding
extraordinary writ procedures may be invoked when
it is “practically impossible ” for the petitioner to first
proceed in the district court because of the county's
late adoption of a ballot title (emphasis added)).


In this situation, we employ an appropriate-
circumstances test because a petitioner's decision
to seek relief through rule 19 without first
petitioning the district court has an influence on
our analysis. Most notable of these impacts is that
an adjudication of the facts by the district court
has not occurred. Thus, the facts referenced in this
opinion are unproven allegations by Mr. Anderson.
In certain circumstances, this procedural posture
may prevent us from deciding the petition for
extraordinary writ under rule 19. We are, however,
satisfied that the general allegation—that Mr.
Anderson's certificate for nomination had more
than 1,000 verified signatures when he presented it
to the Lt. Governor but less than 1,000 signatures
after the Lt. Governor excised the electronic ones
—is concrete enough to permit us to entertain Mr.
Anderson's petition for extraordinary writ. Indeed,
the Lt. Governor's response to Mr. Anderson's
petition for extraordinary writ does not refute this
general allegation.
Moreover, we are satisfied that this petition
presents an “appropriate circumstance” under rule
19. The primary election will be held on June 22.
At this primary election, registered political parties
will select their candidates. Those candidates will
then take their campaigns to the voters of the
state. Any legal dispute over the propriety of Mr.
Anderson's inclusion on the November ballot that
continues after the primary election will negatively
impact Mr. Anderson's ability to campaign against
the other recognized candidates seeking Utah's
gubernatorial seat; it is “practically impossible” for
Mr. Anderson to proceed first in the district court
and still have any reasonable opportunity to make
his campaign effective.


*1149  ¶ 4 Mr. Anderson responded to the Lt. Governor's
decision by filing this petition for extraordinary writ under


rule 19 of the Utah Rules of Appellate Procedure. 2


2 The Utahns for Ethical Government (UEG) filed a
memorandum supporting Mr. Anderson's Petition
for Extraordinary Writ as an amicus curiae. In its
memorandum, however, UEG argues that we should
determine that an electronic signature satisfies the


signature requirement of a voter initiative under Title
20A, chapter 7. We decline to address this issue in this
petition for extraordinary writ.


STANDARD OF REVIEW


¶ 5 Because rule 19 authorizes this court to entertain
petitions for extraordinary writ under rule 65B of the
Utah Rules of Civil Procedure, the standards enumerated
in the latter rule dictate our standard of review. Walker
v. Weber County, 973 P.2d 927, 929–30 (Utah 1998).
Given that Mr. Anderson's argument is founded on a
theory that the Lt. Governor lacks authority to remove
signatures from a certificate of nomination under Utah
Code section 20A–9–502 (Supp.2009), the petition is best
articulated as falling within subpart c of rule 65B; a
party may seek relief where an individual “unlawfully ...
exercises a public office.” Utah R. Civ. P. 65B(c)(2)(A).
We review whether a government actor has “ ‘unlawfully’
exercised the authority of their office” through an “abuse
of discretion standard.” Walker, 973 P.2d at 929 (quoting
Utah R. Civ. P. 65B(c))(“[W]e determine only whether
the officials have so exercised their discretion that it can
be said that they have failed to do what the statute
requires, or have done something which the statute does
not permit.”).


ANALYSIS


¶ 6 Mr. Anderson's petition for extraordinary writ
presents two primary arguments supporting his position
that he is entitled to have his name placed on the
forthcoming ballot for the governor's seat. First, he argues
electronic signatures plainly satisfy the requirements of
Utah Code section 20A–9–502 (Supp.2009). A corollary
to this argument is a theory that the statutory scheme
does not give the Lt. Governor the authority to define
what constitutes to a valid signature. Alternatively, Mr.
Anderson makes a number of constitutional arguments.
The most notable of these is a claim that the Election
Code's early statutory deadline imposed upon unaffiliated
candidates to file a certificate of nomination violates the
protections of the United States and Utah Constitutions.


¶ 7 Given our ultimate holding that an electronic signature
satisfies the signature mandate imposed on unaffiliated
candidates, we decline to address Mr. Anderson's
constitutional claims. See State ex rel. Z.C., 2007 UT
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54, ¶ 5, 165 P.3d 1206 (stating that we *1150  need
not address “ ‘constitutional issues unless required to
do so’ ” and resolving an appeal on statutory grounds
while not addressing the parties' constitutional arguments
(quoting Lyon v. Burton, 2000 UT 19, ¶ 10, 5 P.3d 616)).
Additionally, we can strike Mr. Anderson's early-deadline
argument because it was not in his original petition for
extraordinary writ and first surfaced at oral argument
and in his supplemental briefing. See Utah R.App. P.
19(b)(7) (requiring petitioners to file a memorandum with
“points and authorities in support of the petition”); see
also Utah R.App. P. 24(a)(9) (requiring appellants to
provide “contentions and reasons ... with respect to the
issues presented”).


I. THE SIGNATURE REQUIREMENT OF
SECTION 20A–9–502 MAY BE SATISFIED


WITH AN ELECTRONIC SIGNATURE


[1]  ¶ 8 Mr. Anderson's petition for extraordinary writ
can be resolved by answering a single, distinctive question:
what is a “signature” under section 20A–9–502? Or more
specifically, does an electronic signature qualify as a valid
signature under this statutory subsection?


[2]  [3]  [4]  ¶ 9 Our goal when confronted with questions
of statutory interpretation “is to evince the true intent and
purpose of the Legislature.” Duke v. Graham, 2007 UT
31, ¶ 16, 158 P.3d 540 (internal quotation marks omitted);
Gohler v. Wood, 919 P.2d 561, 562–63 (Utah 1996). It is
axiomatic that the best evidence of legislative intent is “the
plain language of the statute itself.” Duke, 2007 UT 31, ¶
16, 158 P.3d 540 (internal quotation marks omitted). But
our plain language analysis is not so limited that we only
inquire into individual words and subsections in isolation;
our interpretation of a statute requires that each part or
section be “ ‘construed in connection with every other part
or section so as to produce a harmonious whole.’ ” Sill v.
Hart, 2007 UT 45, ¶ 7, 162 P.3d 1099 (emphasis added)
(quoting State v. Maestas, 2002 UT 123, ¶ 54, 63 P.3d
621); State v. Schofield, 2002 UT 132, ¶ 8, 63 P.3d 667.
Moreover, “the purpose of the statute” has an influence on
the plain meaning of a statute. R & R Indus. Park, L.L.C.
v. Utah Prop. & Cas. Ins. Guar. Ass'n, 2008 UT 80, ¶¶ 23,
36, 199 P.3d 917.


¶ 10 The statute we are called upon to interpret to
resolve Mr. Anderson's petition is section 20A–9–502. In


subpart one of this statute, individuals must circulate a
certificate of nomination and obtain “the required number
of signatures of registered voters required by law.” Utah
Code Ann. § 20A–9–502(1) (Supp.2009) (emphasis added)
(providing a certificate of nomination form). Subpart two
of this section describes the procedures the prospective
candidate must follow to gain access to the ballot. It states:


(a) The candidate shall circulate the nomination
petition and submit it to the county clerk for
certification when the petition has been completed by:
(i) at least 1,000 registered voters residing within the
state....


(b) In reviewing the petition, the county clerk shall
count and certify only those persons who signed the
petition who: (i) are registered voters ...; and (ii) did not
sign any other certificate of nomination for that office.


Id. § 20A–9–502(2) (emphasis added). The legislature,
however, did not define what the terms “signature,”
“signed,” or “completed” mean within this subsection.
Moreover, the parties have alerted us to no other
provision within Title 20A that provides a definition of
these terms. See generally id. § 20A–1–102 (providing
definitions governing Title 20A but not including the
terms “signature,” “sign,” or “complete” within the list).


A. We Must Liberally Construe the Statutory
Framework Covering Unaffiliated Candidates
to Give Them Every Reasonable Opportunity


to Make Their Candidacy Effective


[5]  ¶ 11 The legislature has provided us with specific
guidance when considering the statutory framework
controlling nomination petitions of unaffiliated
candidates. The legislature directed that “[t]he courts
shall construe this part liberally so as to give unaffiliated
candidates for public office every reasonable opportunity
to make their candidacy effective.” Id. § 20A–9–501(3)
(2007) *1151  (emphasis added). As we stated previously,
the legislative purpose underlying a statute influences the
plain language employed by the legislature. R & R Indus.
Park, 2008 UT 80, ¶ 36, 199 P.3d 917. The language
directing courts to “liberally” construe part 5 of chapter
9 reveals a legislative purpose that favors unaffiliated
candidates' access to the ballot. Section 20A–9–501(3)
plainly directs us to liberally construe part 5 to give
this category of candidate every reasonable opportunity
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to get on the ballot and campaign for political office.
Moreover, the directive to liberally construe the statutory
framework appears in only one other place in the Election
Code. Part 4 of chapter 9 opens with the mandate that
the statutory scheme governing primary elections “be
construed liberally so as to ensure full opportunity for
persons to become candidates....” Id. § 20A–9–401(1).
This section, like its unaffiliated-candidate counterpart,
extends a liberal-construction directive to the statutes
governing candidate names appearing on election ballots
in general. Compare id. § 20A–9–501 with § 20A–9–401(1).


¶ 12 We find significance in the fact that the legislature
assigned a liberal-construction mandate only to the
Election Code's provisions governing candidate access
to the ballot. The directives found in parts four and
five of chapter 9 thus make legislative intent plain and
unambiguous: when it comes to potential candidate access
to the ballot, regardless of whether they are affiliated with
a political party or not, courts must liberally construe the
governing statutes to afford them a full and reasonable
opportunity to become a candidate. This is not to say
that the court can disregard the statutory requirements
created by the Election Code. We cannot waive the
1,000–signature requirement. But we also cannot ignore
the legislature's unequivocal directive to construe the
provisions at stake here liberally to give Mr. Anderson
“every reasonable opportunity to make” his candidacy
effective.


B. The Utah Code Defines a “Signature”
to Include Electronic Signatures


[6]  ¶ 13 It cannot be disputed that when the legislature
used the terms “signature” and “sign,” it contemplated


that a handwritten name would satisfy the requirement. 3


See The American Heritage Dictionary 1139 (2d ed. 1985)
(defining “signature,” in part, as the “name of a person
as written by himself” (emphasis added)); Blacks Law
Dictionary 1415 (8th ed. 2004) (defining “signature,” in
part, as a “person's name or mark written by that person
or at the person's direction” (emphasis added)). But there
also are strong statutory indicators that the legislature did
not intend that a signature placed by hand is the only valid
and legally recognizable form of a signature.


3 Statutory interpretation presumes a legislative
process that “ ‘use [s] each word advisedly and give[s]


effect to each term according to its ordinary and
accepted meaning.’ ” State v. Laycock, 2009 UT 53, ¶
19, 214 P.3d 104 (alteration in original) (quoting State
v. Low, 2008 UT 58, ¶ 23, 192 P.3d 867).


1. Section 68–3–12 Contemplates Electronic Signatures
¶ 14 Most notable of these statutory indications is section


68–3–12. 4  Before discussing this subsection, we note
that section 68–3–12 is of critical weight to our analysis.
This section imposes “[r]ules of construction” upon the
courts and directs that “the definitions listed in [section
68–3–12(2) ] shall be observed, unless the definition
would be inconsistent with the manifest intent of the
Legislature, or repugnant to the context of the statute.”
Utah Code Ann. § 68–3–12(2) (2008). Section 68–3–12 is
the set of default definitions that the legislature imposed
upon the entire Utah Code. In enacting this section, the
legislature unequivocally laid out statutory definitions
that govern our interpretation of the Utah Code so long
as the terms of section 68–3–12 do not contradict the
“manifest” legislative intent of the specific statute or
become “repugnant to the context of the statute.” We
would be neglectful *1152  in our interpretation if we
were to ignore terms clearly defined in section 68–3–12
but left undefined in section 20A–9–502. Indeed, the very
purpose of section 68–3–12 was to fill in the gaps of other
statutory sections.


4 We note that the legislature amended section 68–3–12
during the 2010 legislative session to divide the rules
of construction and the general definitions governing
the Utah Code into two separate sections. Even if
these amendments applied to this case, they would not
affect the outcome of Mr. Anderson's petition because
they did not alter the provisions at issue here.


¶ 15 Section 68–3–12 defines “signature” to include
a “name, mark, or sign written with the intent to
authenticate any instrument or writing.” Id. § 68–3–12(2)
(w). The legislature added further clarification to the
meaning of signature by defining “writing” as including
“printing,” “handwriting,” and “information stored in
an electronic or other medium if the information is
retrievable in a perceivable format.” Id. § 68–3–12(2)
(cc). Section 68–3–12 explicitly contemplates electronic
signatures. A signature includes any “name, mark, or sign
written “with an” intent to authenticate” “information
stored in an electronic ... medium.” Utah Code Ann.
§ 68–3–12(2)(w) & –12(2)(cc). Additionally, it appears
the legislature's definition of a signature here is more
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concerned with the intent of the signor than the form of the
signature. The legislature plainly stated that a signature is
any sign made with an “intent to authenticate.” Id. § 68–3–
12(w). Further evidence of the significance of the signor's
intent is found in the Uniform Electronic Transactions
Act (UETA). The UETA, which will be discussed more
thoroughly below, defines an “electronic signature” as
“an electronic sound, symbol, or process ... executed or
adopted by a person with the intent to sign the record.”
Utah Code Ann. § 46–4–102(8) (2005) (emphasis added).


[7]  ¶ 16 Moreover, the importance of the intent of the
signor, as opposed to form of the signature, has been


identified in the common law of this state. 5  For instance,
in Salt Lake City v. Hanson we stated, “it is the intent
rather than the form of the act that is important.” 19
Utah 2d 32, 425 P.2d 773, 774 (1967). While our definition
of a signature found in Hanson has greater detail, our
common law definition mirrors the definition enacted
by the legislature. Compare Utah Code Ann. § 68–3–
12(2)(w) (2008) (defining a legally recognized signature
as any “name, mark, or sign written with the intent to
authenticate”) with Hanson, 425 P.2d at 774 (stating the
intent to sign, not the form, matters). In section 68–3–
12, the legislature did not limit a signature to handwriting
only and neither have our cases.


5 It is a fundamental principle that while the legislature
has the authority to abrogate the common law, every
instance that a statutory scheme and the common
law converge does not necessarily mean the legislature
has abolished the common law. See C.T. v. Johnson,
1999 UT 35, ¶ 33, 977 P.2d 479 (Zimmerman,
J., dissenting) (“The fact that a statute contains a
partial codification of a particular rule or principle
of the common law does not necessarily abrogate the
remainder of the common law.” (internal quotation
marks omitted)). In this instance we believe the
legislature's enactment of section 68–3–12, and to
a lesser extent the UETA, was an adoption of the
common law definition of signature. As such it is
appropriate to reference the common law as we
interpret the plain meaning of a statutory scheme.


While one's signature is usually made by writing his
name, the same purpose can be accomplished by placing
any writing, indicia or symbol which the signer chooses
to adopt and use as his signature and by which it may
be proved: e.g., by finger or thumb prints, by a cross or
other mark, or by any type of mechanically reproduced


or stamped facsimile of his signature, as effectively as
by his own handwriting.
Hanson, 425 P.2d at 774 (emphasis added); see also
State v. Montague, 671 P.2d 187, 191 (Utah 1983)
(finding an imprinted name of a judge made by a
court clerk a signature); 17A Am. Jur. 2d. Contracts §
176 (2004) (“[A] signature is whatever mark, symbol,
or device one may choose to employ to represent
oneself, and may include fingerprints.... ‘Electronic’
signatures are valid, and legislation has been enacted
specifically to authorize them.”) (footnotes omitted);
Blacks Law Dictionary 1415 (defining a signature as
“[a]ny name, mark, or writing used with the intention
of authenticating a document”).


¶ 17 Thus, with the foregoing discussion of section 68–
3–12, the UETA, the common law articulation that
mirrors these statutory provisions, and the legislature's
liberal-construction mandate in mind, we conclude that
the plain language of section 20A–9–502 is not limited
to handwritten signatures. It is true that the legislature
designed the Election *1153  Code with a paper-format in
mind; an electronic format would not have been available
at the time the scheme was designed. But the legislature
also left open the possibility that a signor may lend his
name to a certificate for nomination in a way other than
by putting pen to paper when it enacted section 68–3–12(2)
and the UETA. Indeed, the legislature focused in those
provisions on the intent of the signor, not the form of
the signature. We cannot see how the manner the signor
elects to place his name on an unaffiliated candidate's
petition for nomination has any impact on the signor's
intent to support the petitioner's candidacy. Moreover,
we cannot see how section 68–3–12(2) can be viewed
as contradicting the legislative intent of section 20A–9–
502, when the legislature itself demands that we liberally
construe the provisions governing unaffiliated candidates
to give them “every reasonable opportunity to make their
candidac [ies] effective.” Utah Code Ann. § 20A–9–501(3)
(2009). Thus, we hold that the signature requirement of
section 20A–9–502 includes electronic signatures.


2. The Uniform Electronic Transactions Act Applies
to the Utah Election Code Governing Unaffiliated
Candidates
¶ 18 We find additional support for our conclusion
in the Utah Code's UETA. Utah Code Ann. §§ 46–4–
101 to 503 (2005 & Supp.2009). The UETA “applies
to electronic records and electronic signatures relating
to a transaction.” Id. § 46–4–103(1) (Supp. 2009). In
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enacting the UETA, the legislature specifically addressed
what types of transactions could not be authenticated
with an electronic signature. The legislature excluded only
“wills, codicils, ... testamentary trusts” and transactions
within the scope of the Uniform Commercial Code from
the provisions of the UETA. Id. § 46–4–103(2). This
list demonstrates that there were specific documents
that the legislature did not believe were appropriately
authenticated through electronic means. By contrast, the
UETA is silent on the topic of elections, campaigning,
ballot access, or the Election Code generally. We cannot
of course construe the absence of this subject matter from
section 46–3–103 as a legislative endorsement. Rather, we
note the exclusionary list for the purpose of showing that
the requirements of the Election Code are not specifically
excluded from the UETA. Therefore, the UETA will
govern electronic signatures where its other requirements
can be satisfied.


¶ 19 Mr. Anderson argues that the UETA authorizes
electronic signatures to satisfy the signature requirement
of section 20A–9–502. Specifically, he points to section
46–4–201 for this proposition. This section states: “If a law
requires a signature, an electronic signature satisfies the
law.” Id. § 46–4–201(4) (2005). This language could not be
more straight forward; an electronic signature will satisfy
any law that demands a signature. And, as noted above,
there are only four situations where an electronic signature
will not satisfy the law—wills, codicils, testamentary
trusts, and certain agreements under the UCC. Mr.
Anderson has thus done exactly what section 46–4–
201 permits. He used electronic signatures to satisfy
the Election Code's demand that unaffiliated candidates
collect and submit the signatures of 1,000 registered voters
in order to get his name onto the statewide ballot.


¶ 20 The Lt. Governor, however, does not acknowledge
this statutory language but points to other provisions
of the UETA that he contends require us to reject the
application of the UETA to the Election Code or at
least to Mr. Anderson's certificate of nomination. First,
he argues these subsections allow government agencies
to reject the use of electronic signatures. Second, the Lt.
Governor argues that as a party to the transaction, he
must agree to conduct the transaction by electronic means
before the electronic signature is valid. We reject both
arguments.


¶ 21 Turning first to the theory that the legislature
has granted state agencies broad discretion to refuse
to conduct business through electronic means. The Lt.
Governor finds support for this argument in section 46–
4–501. This section states:


A state governmental agency may,
by following the procedures and
requirements of Title 63G, Chapter
3, Utah Administrative Rulemaking
Act, make rules that: (a) *1154
identify specific transactions that
the agency is willing to conduct by
electronic means; [and] (b) identify
specific transactions that the agency
will never conduct by electronic
means....


Utah Code Ann. § 46–4–501(1) (Supp.2009) (emphasis
added). The Lt. Governor argues that Mr. Anderson's
use of electronic signatures to satisfy the signature
requirement of the Election Code is an attempt to force
his office, in contravention of the plain language of section
46–4–501, to permit the use of electronic signatures. The
Lt. Governor's argument fails to acknowledge that this
subsection has a rulemaking component. The language
of section 46–4–501(1) plainly permits governmental
agencies to dictate what transactions they are willing to
conduct through electronic means and what transactions
they are unwilling to do via electronic means. Id. §
46–4–501(1)(a) & (b). But this subsection also requires
the state agency to make this determination through
the rulemaking procedures required by Title 63G. The
Lt. Governor's argument here asks us to interpret this
statute to find that when a government agency has not
promulgated rules that control electronic signatures and
transactions, then the agency will not conduct business
through electronic means. That is not what this statute
says; subsection 46–4–501(1) authorizes state agencies to
“make rules” to manage electronic transactions, and if the
agency opts to exercise this power, it can decide which
records to accept in electronic form. This subsection has
no application when the agency has done nothing to


promulgate rules for electronic records under Title 63G. 6


6 Indeed, the other provisions of section 46–4–501
support a reading that this section was designed to
give state agencies the power to enact rules to manage
electronic records. For instance, subsection 46–4–
501(1)(c) affords agencies the authority to “specify
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the manner and format in which electronic records
must be created, generated, sent, communicated,
received and stored.” Utah Code Ann. § 46–
4–501(1)(c) (Supp.2009). Subsection 46–4–501(2)
requires state agencies that promulgate rules under
the UETA to give copies of those rules to the
state's chief information officer and the Utah
Technology Commission. Subsection 46–4–501(3)
permits the state's chief information officer to
“prepare model rules and standards relating to
electronic transactions.” Id. § 46–4–501(3)(a). Finally,
this subsection requires state agencies to retain
electronic records in conformity with standards
developed by the state's Division of Archives. Id. § 46–
4–501(5)(a)


¶ 22 The Lt. Governor also argues that subsection 46–4–
501(4) precludes Mr. Anderson from forcing his office to
accept a certificate of nomination supported by electronic
signatures. Indeed, subsection 46–4–501(4) states “nothing
in this chapter requires any state governmental agency
to: (a) conduct transactions by electronic means; or (b)
use or permit the use of electronic records or electronic
signatures.” (emphasis added). This language read in
isolation renders the Lt. Governor's position plausible.
The argument, however, loses its persuasive effect when
we harmonize this subsection with the rest of section 46–4–
501, the remainder of the UETA, section 68–3–12, and the
Election Code. See Sill v. Hart, 2007 UT 45, ¶ 7, 162 P.3d
1099 (stating that part of this court's attempt to determine
the plain language of a statute is to construe the statute at
issue “ ‘with every other part or section so as to produce a
harmonious whole’ ” (quoting State v. Maestas, 2002 UT
123, ¶ 54, 63 P.3d 621)); State v. Schofield, 2002 UT 132, ¶
8, 63 P.3d 667 (“ ‘[T]he plain language of a statute is to be
read as a whole, and its provisions interpreted in harmony
with other provisions in the same statute and with other
statutes under the same and related chapters.’ ” (quoting
Lyon v. Burton, 2000 UT 19, ¶ 17, 5 P.3d 616)).


¶ 23 As previously discussed, section 46–4–501 is a
rulemaking statute. It states that governmental agencies
“may ... make rules” to govern electronic transactions
and electronic signatures. Read in the context of the
statute as a whole, subsection four is in place to ensure
that state agencies have broad discretion in setting up
what types and classes of transactions are appropriately
conducted through electronic means when they engage
in rulemaking. The rulemaking requirement is critical;
the statute does not authorize government agencies to
make informal decisions on what type of transactions


cannot be supported by electronic signatures outside of
the rulemaking process of Title *1155  63G. Moreover,
the Lt. Governor's argument is in conflict with the
UETA's provision that expressly permits an electronic
signature to satisfy any law that requires a signature.
Utah Code Ann. § 46–4–201(4) (2005). It also contradicts
the UETA's mandate that an electronic signature “may
not be denied legal effect or enforceability solely because


it is in electronic form.” Id. § 46–4–201(1). 7  Moreover,
the Lt. Governor's argument is in conflict with section
46–4–106, which directs the construction and application
of the UETA. This section demands that the UETA
“be construed and applied: (1) to facilitate electronic
transactions ...; [and] (2) to be consistent with reasonable
practices concerning electronic transactions and with
the continued expansion of those practices.” Id. § 46–
4–106. To follow the Lt. Governor's logic would do
the opposite; the Lt. Governor's interpretation curbs
electronic transactions rather than facilitates them.


7 The Lt. Governor argues that his office did not reject
the electronic signatures in Mr. Anderson's certificate
of nomination on the sole basis that they were in
electronic form. Rather, he contends that electronic
signatures attached to a certificate of nomination
lack “apparent authority” as genuine signatures. This
position is based on a theory that a holographic
signature is self-authenticating because the reviewing
party may merely look at the signature and see
that someone put pen to paper to sign their name.
In contrast, an electronic signature lacks apparent
authority, because it appears as a typed list of
names. The Lt. Governor's argument here, however,
is really about fraud and the ability to detect fraud.
We are unpersuaded that an electronic signature
presents special concerns regarding candidate fraud;
a candidate could as easily handwrite or type
fraudulent names onto a certificate of nomination.


Moreover, electronic signatures may be a better
deterrent to candidate fraud because an electronic
signature incorporates readily verifiable personal,
but not-public, information. For instance, the
signors of Mr. Anderson's petition apparently had
to enter a security code that corresponds to the
last four digits of their driver license number before
their signature would be counted.


¶ 24 Going beyond the UETA, we cannot square the
Lt. Governor's argument with a plain language reading
of section 68–3–12 (2008), which, as we previously
stated, allows for electronic signatures. Finally, the
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Lt. Governor's position is contradicted by the purpose
underlying the Election Code. The legislature directed
courts to liberally construe the provisions pertaining to
unaffiliated candidates and their attempts to get on the
ballot. Id. § 20A–9–501(3) (2007).


¶ 25 Alternatively, the Lt. Governor argues that he is
a “party” to the signing transaction, and that as such
he must agree to conduct it via electronic means. The
UETA “applies only to transactions between parties
each of which has agreed to conduct transactions by
electronic means.” Id. § 46–4–105(2)(a) (2005). The Lt.
Governor argues that the transaction at issue here is
between the prospective candidate and the Lt. Governor,
who is the chief election officer under section 20A–
2–300.6 (2007). Again, the Lt. Governor's argument
fails to read the statutory scheme in harmony with
the Election Code. Under section 20A–9–502(2)(a), the
would-be candidate circulates a petition for nomination
to registered voters. The circulator does not turn the
petition for nomination over to the county clerks for
verification until after the petition is “completed by” 1,000
registered voters. Id. § 20A–9–502(2)(a) (Supp.2009). We
take the term “completed” to mean the transaction is
closed. Moreover, treating the transaction as between the
circulating nominee and the signor makes the most logical
sense; it is an authentication that the signee supports
the circulator's bid to have his name on the ballot as
a candidate for statewide office. We fail to see how
including the Lt. Governor as a party to this agreement
has an impact on this transaction and the authentication


of the signor's support. 8  Under the Election Code,
the Lt. Governor's interest here is in ensuring that the
unaffiliated candidate has sufficient support to justify
including him or her on the statewide ballot. That interest
is not diminished because the unaffiliated candidate
demonstrates the necessary support through signatures
recorded electronically.


8 The UETA defines a transaction as “an action or set
of actions occurring between two or more persons
relating to the conduct of business, commercial, or
governmental affairs.” Utah Code Ann. § 46–4–
102(16) (2005).


¶ 26 We hold that electronic signatures may satisfy the
Election Code's requirements *1156  under section 20A–


9–502 regarding unaffiliated candidates wishing to run for
statewide office. This holding is consistent with the rest of
the Utah Code and permits candidates who do not wish to
join a registered political party a reasonable opportunity
to make their candidacy effective. Thus, we conclude that
the Lt. Governor exceeded the bounds of his discretion
when he excised the electronic signatures attached to Mr.
Anderson's certificate of nomination.


CONCLUSION


¶ 27 When the legislature adopted section 20A–9–502,
it required would-be candidates who wish to run for
statewide office but do not want to associate with a
registered political party to obtain the signatures of
1,000 registered voters. While handwritten signatures
clearly satisfy the signature requirement of this statute,
holographic signatures are not the only means to sign a
document. Indeed, the Utah Code expressly contemplates
electronic signatures under 68–3–12 and the UETA.
Ultimately, we are persuaded that a signature under
section 20A–9–502 does not require a signor to physically
handle a piece of paper and sign her name with a pen;
an electronic signature is sufficient to satisfy the Election
Code.


¶ 28 We therefore hold that the Lt. Governor exceeded
the bounds of discretion granted to him as the state's chief
election officer when he excised the electronic signatures
attached to Mr. Anderson's certificate of nomination. We,
therefore, grant Mr. Anderson his writ of extraordinary
relief and instruct the Lt. Governor to recount the
signatures submitted by Mr. Anderson on March 19, 2010
to determine if he has satisfied the requirements of section
20A–9–502.


¶ 29 Associate Chief Justice DURRANT, Justice
PARRISH, Justice NEHRING, and Judge DAWSON
concur in Chief Justice DURHAM'S opinion.


¶ 30 District Judge GLEN R. DAWSON sat.


All Citations
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JURISDICTIONAL STATEMENT 


The Utah Supreme Court has jurisdiction in this matter pursuant to Utah Code Ann. 


§ 78A-3-1 02(3)(j). 


STATEMENT OF ISSUE, STANDARD OF REVIEW, AND 
PRESERVATION OF ISSUES IN THE TRIAL COURT 


ISSUE: As described in the Brief of Appellant Sean Kendall ("Kendall") ("App. 


Brief'), at 1, the issue in this appeal is as follows: 


Do the discriminatory and excessively burdensome attorneys' fee and costs 
bond requirement of Utah Code Ann. § 78B-3-1 04 ("the Bond Statute") and 
the discriminatory costs undertaking requirement of Utah Code Ann. § 63G-
7 -601 ("the Undertaking Statute") violate the equal protection, freedom to 
petition, and due process guarantees of the Utah and United States 
Constitutions, and the Open Courts Clause of the Utah Constitution, both 
facially and as applied to Appellant Sean Kendall ("Kendall")? 


This Supplemental Brief is being filed, pursuant to the Supplemental Briefing Order of the 


Utah Supreme Court dated December 22, 2016, because "the posture before the Supreme 


Court creates a material difference in the argument presented." (Supplemental Briefing 


Order, at 1.) Specifically relating to the issue presented is the question of whether Zamora 


v. Draper, 635 P.2d 78 (Utah 1981), the .case primarily relied upon by Appellees 


(collectively "the City") and the trial court, should be overruled because it baselessly 


manufactured a means of avoiding the serious constitutional defects in the statute under 


consideration and arrived at the wrong conclusion, after applying the incorrect standards 


(or no standards at all), regarding the facial unconstitutionality of the bond statute there 


under consideration. The Utah Supreme Court is in a position to overrule the poorly 
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reasoned, unprincipled decision in Zamora, which has generated tremendous injustice over 


the years. The Utah Court of Appeals would not have had the capacity to overrule Zamora. 


STANDARD OF REVIEW: "[T]he constitutionality of a statute is a question of 


law to be reviewed for correctness, giving no deference to the trial court," as noted in App. 


Brief, at I. Further, in cases asserting a violation of article I, section II ("the Open Courts 


Clause") of the Utah Constitution, a majority of the Utah Supreme Court has refused to 


presume the constitutionality of a statute alleged to deprive a party of access to the courts 


or to a remedy. As a majority of the Utah Supreme Court noted, "this court has consistently 


rejected the presumption of constitutionality of statutes challenged under the remedies 


clause of article I, section II." Wood v. Univ. of Utah Med. Ctr., 2002 UT 134, ~50, 67 


P.3d 436 (Durham, C.J., dissenting) (writing for a majority of the Court).' See also Currier 


v. Holden, 862 P.2d 1357, 1362-63 (Utah Ct. App. 1993) ("because [the statute under 


review] impacts ... a civil remedy ... protected under Article I, Section 11 of the Utah 


Constitution, the usual presumption of validity does not control our review of this 


statute").Z 


1 Appellant's Reply Brief, at 24, cites to~ 8 of Wood as indicating that tl1e "Utah Supreme 
Court rejected a blanket application of heightened scrutiny to every challenge under Article 
I, section 11." That was, regrettably, an erroneous reading of the authority of~ 8 of Wood. 
As Chief Justice Durham's dissent makes clear, the statement regarding the standard of 
review in the lead opinion is a minority view, departing from the Utah Supreme Court's 
"carefully crafted and long relied-on analytic model in article I, section 11 cases." Wood, 
2002 UT 134, ~ 43, 67 P.3d 436 (Durham, C.J., dissenting) (writing for a majority of the 
Comt). As is made clear in Wood, the "majority view" is that there should be a "heightened 
level of scrutiny" and a continued rejection of the "presumption of constitutionality" where 
significant constitutional rights are claimed to have been abrogated by a statute. I d. 
2 The trial court erroneously applied a presumption of constitutionality to tl1e Bond and 
Undertaldng Statutes challenged by Kendall, as follows: 
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PRESERVATION OF ISSUE ON APPEAL: Kendall has identified in the Brief 


of Appellant, at 2, the abundant record of Kendall's preservation of the primary issue on 


appeal. References to the specific issue relating to the continued viability and applicability 


of Zamora, and the centrality of Zamora to the arguments of the City, as well as to the 


decision of the trial court that the Bond and Undertaking Statutes (Utah Code Ann. §§ 78B-


3-104 and 63G-7-601, respectively) are constitutional, are found throughout the 


proceedings below.3 


ARGUMENT 


I. ZAMORA HAS CAUSED THE DEPRIVATION OF ACCESS, 
AND EXCESSIVE DELAYS IN GAINING ACCESS, TO UTAH 
STATE AND FEDERAL COURTS. 


Kendall has experienced tremendous delay, expense, and discriminatory treatment 


in this matter (see App. Brief, at 33-34) as a result of the reliance on Zamora by the City 


and the trial court. Counsel for the City argued before the trial court as follows: 


This Court is required to fmd the bond and undertaking statutes 
constitutional. ... [T]he Utah Supreme Court has already held the bond 
statute is constitutional. 


Further, it is well settled that a statute "is presumed constitutional, and [that 
a court will] resolve any reasonable doubt in favor of constitutionality." 
(Quoting Tindley v. Salt Lake City School Dist., 2005 UT 30, ~ 11, 116 P.3d 
295.) 


R. 550. Tindley incorrectly applied the general standard of review, which had theretofore 
consistently been rejected in cases hhvolving Open Courts Clause challenges to statutes, 
citing as authority only Utah Sch. Bds. Ass 'n v. State Bd. ofEduc., 2001 UT 2, ~ 9, 17 P.3d 
1125, a case that did not involve an open comts challenge nor any claim under article I of 
the Utah Constitution. 
'See, e.g., R. 194-201; 325-37; 342-43; 375; 442; 546; 550-51; 646-50; 652-54; 780-
84; 785-88. 
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R. 325 (citing Zamora and Snyder v. Cook, 688 P.2d 496 (Utah 1984)). 


Until and unless Plaintiff satisfies "the substantial burden" of convincing the 
Utah Supreme Court that its decisions in those cases were wrong, the 
decisions in Zamora and Snyder are binding on this Court and the decisions 
from other states are unavailing. 


R. 322. 


The trial court, failing to engage in any due process, equal protection, open courts, 


or freedom-to-petition analysis, relied almost entirely (and blindly) on Zamora in ruling 


that the Bond and Undertaking Statutes are constitutional, stating as follows: 


In the instant, the Utah Supreme Court has already held the bond statute is 
constitutional. Zamora v. Draper, 635 P.2d 78, 80-82 (Utah 1981) (holding 
prior bond statute with substantially the same language constitutional in the 
ordinary and usual circumstances); Snyder v. Cook, 688 P.2d 496 (Utah 
1984) (same) .... Moreover, like the bond statute, the undertaldng statute 
contains the same language that the "sum be fixed by the court" that the Court 
in Zamora found important and gave courts flexibility to determine whether 
the statute would be unconstitutional as applied to a particular plaintiff. 


R. 550-51.4 


A bare citation to Zamora (or one of the cases that have blindly followed Zamora 


in its destructive wake) seems to simply lull the courts-state and federal-into a 


slumberous failure to analyze the glaring constitutional defects of the Bond and 


Undertaking Statutes. See, e.g., Rippstein v. City of Provo, 929 F.2d 576, 577-578 (lOth 


Cir. 1991) (citing Snyder and Zamora, without any analysis, the court simply stated 


"[s]ection 78-11-10 has been upheld as constitutional."); Mglej v. Garfield Co., 2014 WL 


4 Likewise, in Snyder, 688 P .2d at 498, this Court engaged in no constitutional analysis and 
relied solely on Zamora. Because plaintiffs did not "contend that they are impecunious or 
unable to furnish the bond," the Court upheld the bond simply because "[i]n Zamora this 
Court held that the statute requiring an undertaking was constitutional and served the public 
interest." I d. 
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2967605, Case No. 2:13-cv-713, *2 (D. Utah, July 1, 2015) (without any mention of a 


constitutional issue, the court concluded, citing Rippstein, that plaintiffs "failure to post 


an undertaking and bond necessitates dismissal"); Webecke v. Salt Lake City, Case No. 


2:13-cv-1132, at 2 (D. Utah, Apri122, 2015) (without any reference to any constitutional 


issue, and citing Rippstein, the court held that "[b ]ecause Plaintiff failed to file the required 


undertaking and bond at the time the Complaint was filed, Defendants Motion to Dismiss 


... must be granted."); Webb v. Scott, 2015 WL 1257513, Case No. 1:11-cv-128, at *14 


(D. Utah Mar. 18, 2015), reconsideration denied, 2015 WL 2183124 (D. Utah May 8, 


2015), aff'd. in part, rev'd in part, on other grounds, and remanded, 643 Fed.Appx. 711 


(lOth Cir. 2016) (without any mention of a constitutional issue, the court stated: "[g]iven 


Plaintiffs failure to cite any facts that he complied with Utah Code Aun. § ... 78B-3-l 04, 


he has failed to present a genuine issue of material fact on his state law claims."). 


The Bond and Undertaking Statutes-and the cases applying them in a mauner at 


odds with due process, equal protection, and the constitutional guarantees of access to the 


courts and the right to petition-have had tremendously discriminatory, unjust, and court-


access-chilling effects. Those effects are not found merely in Zamora's repugnant legacy 


ofunreasoned case law, but also in the ongoing injustices and denials of access frequently 


faced by victims, indigent and non-indigent alike,5 of wrongdoing by law enforcement 


officers whose state law claims remain unvindicated because of the oppressive, 


5 "It is hmnaterial that a defendant can afford to be deprived of his property, or that other 
means are available to alleviate his situation. Denial of due process affects the rich as well 
as the poor." Brooks v. Small Claims Court, 504 P.2d 1249, 1255 (Cal. 1973) (in bank). 
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burdensome, and discriminatory Bond and Undertaking Statutes and because they give up 


when they find justice so elusive, if not impossible, to obtain. See App. Brief, at 16-17.6 


One class of tort victims faces a discriminatory and unjust reality: A victim seeking 


justice under state law for an injury caused by a law enforcement officer learns that if he 


or she is seeking to pursue a state law claim against a law enforcement officer, he or she 


could be bankrupted if the case is lost-even though the case is meritorious-because of a 


unique statute, applying only to claims against law enforcement officers, that allows an 


award of attorneys' fees and costs against a losing plaintiff. 


Then, the victim learns that, unlike any other people who have suffered injuries at 


the hands of people other than law enforcement officers, he or she must ( 1) before filing a 


Complaint, obtain a detennination by a judge (with no legal procedure as to how that is to 


be done) regarding the amount of attorneys' fees and costs that will be incurred in the future 


by a law enforcement officer sued by the victim and (2) post a bond, before filing a 


Complaint, in the amount "found" by the court to be the fees and costs that will be incurred 


in the future by the law enforcement officer. 


If the victim-having learned of the tremendously unfair, arbitrary, and 


discriminatory treatment of those who seek justice for violations of state laws by law 


enforcement officers-is not deterred from seeking access to the courts, it could be only 


because (1) the victim has enough resources or is so certain of victory that he or she is not 


6 The filing of a bond for future attorney's fees and costs under § 78B-3-104 "is an absolute 
bar in essence to any constitutional action for most people." R. 744. "They finally just 
shake their heads and say there is no justice and they just walk away." R. 728. 


6 







concerned about a potentia1liability of hundreds of thousands of dollars for fees and costs 


in the event the case is lost; (2) the victim has an audaciousness and implacable sense of 


principle that betrays what most would consider economic rationality; or (3) the victim is 


not dissuaded by the prospect of bankruptcy. 


II. ZAMORA WAS WRONGLY DECIDED AND SHOULD BE 
OVERRULED. 


The Court in Zamora observed that "[i]t is noteworthy that the statute under 


consideration has previously been involved in cases before this Court under differing 


circumstances and has not been declared unconstitutional." A more candid assessment 


would have been to say that the statute under consideration had never been declared 


constitutional-or that there had never been a ruling either way. The cases cited by the 


Court in Zamora, 63 5 P .2d. at 80 n.S, purportedly supporting its observation that the statute 


"has not been declared unconstitutional," were Kiesel v. Dist. Court, 96 Utah 156, 84 P .2d 


782 (1938), and Wright v. Lee, 101 Utah 76, 118 P.2d 132 (1941), neither of which 


addressed the constitutionality of the bond statute? 


Contrary to the mandatory tern1s of the statute, the Court in Zamora, in an 


unprincipled effort to validate the facially unconstitutional statute, manufactured a 


"flexibility" for the trial court to take account of "the plaintiff's circumstances," 635 P.2d 


7 In Kiesel, the Court was concerned only with whether the statute pennitted any "discretion 
in the court to permit filing of the undertaking after the motion to dis1niss the complaint." 
84 P.2d at 784. In Wright, the Court found the statute did not apply because there was no 
evidence the defendant had been acting in the course of his duties. In fact, the Court 
explicitly noted that "[t]he constitutionality of the statute carmot be passed on ... " 118 
P.2d at 135. 
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at 8. It went so far as to twist the words "in an amount fixed by the court" as meaning the 


trial court could arbitrarily ignore the requirement that the bond be "for the payment to the 


defendant of all costs and expenses that may be awarded against such plaintiff, including a 


reasonable attorney's fee to be fixed by the court ... " 


Nowhere in Zamora is there any consideration of the court-access deprivations and 


other impacts of the bond requirement on plaintiffs (or prospective plaintiffs) who are not 


impecunious, nor is there any consideration of the fact that any bond requirement in a 


meritorious case is an unconstitutional taking under the Due Process Clauses of the United 


States and Utah Constitutions. Also, Zamora lacks any equal protection analysis. It simply 


mentions that "the statute should be so applied as to ... afford[ ] all persons equal justice 


under law, and of access to the courts to serve that purpose ... "8 


A. LIKE THE CURRENT BOND AND UNDERTAKING STATUTES, 
THE STATUTE UNDER CONSIDERATION IN ZAMORA 
VIOLATED THE OPEN COURTS AND PETITION CLAUSES. 


The very language of the Open Courts Clause establishes the constitutional 


invalidity of the bond statute under consideration in Zamora and the current Bond and 


Undertaking Statutes. Segmentation of the Open Courts Clause and emphases are helpful 


in understanding the breadth of its protections: 


8 The discriminatory classifications within the categories of (1) tortfeasors and (2) those 
who seek recovery from tortfeasors and the lack of any fair or reasonable justification for 
those classifications, particularly when access to the courts is at issue, are clearly violative 
of federal and Utah equal protection guarantees. "When persons are similarly situated, it is 
unconstitutional to single out one person or group of persons from among a larger class on 
the basis of a tenuous justification that has little or no merit." Malan v. Lewis, 693 P.2d 
661, 671 (Utah 1984). See also Brief of Appellant, at 13~29. 
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(1) All courts shall be (2) open, and (3) every person, for an injury done to 
him in his person, property or reputation, ( 4) shall have remedy (5) by due 
course of law, (6) which shall be administered without denial or 
unnecessary delay; (7) and no person (8) shall be barred from 
prosecuting or defending before any tribunal in this State, by himself or 
counsel, (9) any civil cause to which he is a party. 


Other than chaining the courthouse door, few things could create greater burdens, 


discouragements, and obstacles to seeking civil justice than to enact and enforce a 


discriminatory law that requires those, and only those, who seek accountability from law 


enforcement officers for injuries caused by their violations of rights purportedly protected 


under state law to post a bond (for which a plaintiff would have to pay a premium and 


provide collateral, R. 527, ~~ 38-43; 714) in an amount determined by a court, according 


to some unknown and unspecified procedure9 and according to pure speculation by a judge, 


who is not capable of reasonably estimating future costs and fees that will be incurred by 


a defendant in a case that has not yet even been filed. R. 738-39 ("It would be very 


speculative .... There's no procedure .... There's no standard .... ") 


There is nothingfair about the bond and undertaking statutes, either during the time 


of Zamora or now. And there is certainly nothing equal about the application of those 


9 An experienced civil rights lawyer testified as follows: 
Q: And how does one get into a court for a court's detemrination before you 


even file the complaint? 
A: I don't know how that would be done except maybe the way you're doing 


it right now. 
Q: Nine months later since we filed -­
A: Yeah, nine months later. 
Q: -- the complaint. 


R. 739. 
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statutes, which create, for one class of potential plaintiffs, such enonnous burdens, 


uncertainties, and obstacles to obtaining access to justice through Utah courts. Yet, "[t]he 


clear language of [article I, section II] guarantees access to the courts and a judicial 


procedure that is based on fairness and equality." Berry ex rel. Berry v. Beech Aircraft 


Corp., 717 P.2d 670,675 (Utah 1985) (emphasis added). 10 


The requirement of a bond might be possible for some people to meet, but the real-


world obstruction to access to the courts created by the requirement is what must be taken 


into account in determining whether the courts are truly "open" to "every person" to obtain 


a remedy "by due course of law" for an injury done to him or her. As this Court has noted, 


the Open Courts Clause "imposes a substantive limitation on the legislature's ability to 


eliminate or unduly restrict causes of action seeking relief for injury to 'person, property, 


or reputation."' Day v. Utah, 1999 UT 46, ~ 37, 980 P.2d 1171 (emphasis added). 11 A 


requirement that a prospective plaintiff obtain-through some unspecified procedure and 


without any standards-a judge's determination as to the amount of attorneys' fees and 


costs that will be incurred in the future by a defendant in an action not yet even filed, then 


post a bond (with collateral) in that amount (which in this case could have been between 


$30,000 and $750,000 or more, R. 266; 270), is not only an undue restriction on a person's 


10 As noted in Brief of Appellant, at 29-30, "the right of access to the courts is an aspect 
of the First Amendment right to petition the Government for redress of grievances," 
requiring strict scrutiny of any restriction. Bill Johnson's Restaurants, Inc. v. NL.R.B., 461 
u.s. 731,741 (1983). 
11 In Psychiatric Assocs. v. Siegel, 610 So.2d 419, 423-24 (Fla. 1992), the Florida Supreme 
Court recognized that bond statutes "create an impermissible restriction on access to the 
courts." (Emphasis added.) 
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access to the courts for justice; it is a definitive roadblock for almost everyone who seeks 


to hold a law enforcement officer accountable for violations of state law. 


There being no evidence presented by the City or by the State ofUtah12 supporting 


any purported rationale for the Bond or Undertaking Statutes, they cannot be permitted to 


block access to the courts for remedies for injuries caused by law enforcement officers in 


violation of state law. 


The test to be applied to the abrogation or restriction on access to the courts under 


Utah's Open Courts Clause is as follows: 


First, section II is satisfied if the law provides an injured person an effective 
and reasonable alternative remedy "by due course of law" for vindication of 
his constitutional interest. The benefit provided by the substitute must be 
substantially equal in value or other benefit to the remedy abrogated in 
providing essentially comparable substantive protection to one's person, 
property, or reputation .... 


Second, if there is no substitute or alternative remedy provided, abrogation 
of the remedy or cause of action may be justified only if there is a clear social 
or economic evil to be eliminated and the elimination of an existing legal 
remedy is not an arbitrary or umeasonable means for achieving the objective. 


Berry, 717 P .2d at 680 (citations omitted). 


Utilizing a similar test, 13 the Florida Supreme Court held that a fees and costs bond 


12 The State of Utah participated in the proceedings before the trial court (see, e.g., R. 650-
52) and filed a Brief in this appeal (limited to advocating the constitutionality of the 
Undertaking Statute). 
13Siegel, 610 So.2d at 423-24. The second part of the test applied in Siegel is stricter than 
this Court's present test. In Siegel the court described the second part of the test as requiring 
"a showing of an overpowering public necessity for the abolishment of the right, and finds 
that there is no alternative method of meeting such public necessity." I d. at 424. In light of 
the importance of protecting access to the courts, without discriminatory, undue 
restrictions, Kendall urges the adoption of that test by this Court. 
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requirement imposed on anyone who sues medical review board participants does not 


provide a plaintiff with an alternative remedy. Siegel, 610 So.2d at 424-25. 


Similarly, in Utah there is no "alternative remedy" for plaintiffs seeldng access to 


courts, without unreasonable, discriminatory, and often prohibitive restrictions, for 


remedies against law enforcement officers who have injured them as a result of the 


violation of state laws. Also, applying the second part of the test adopted by this Court in 


Open Courts Clause challenges, there has been no showing whatsoever of "a clear social 


or economic evil to be eliminated," or, even if there were such an established evil, that the 


restrictions to access-which will often result in the complete elimination of a remedy-


are not an arbitrary or unreasonable means of achieving the objective. 


A bond requirement may deter some frivolous cases, but it also deters meritorious 


cases. It also allows those who are willing and able to provide a bond to pursue frivolous 


cases. Such under- and over-breadth of a statute's operation is not reasonable, fair, or equal. 


B. LIKE THE CURRENT BOND AND UNDERTAKING STATUTES, THE 
STATUTE CONSIDERED IN ZAMORA VIOLATED DUE PROCESS. 


1. THE BOND STATUTE AT ISSUE IN ZAMORA AND THE BOND 
AND UNDERTAKING STATUTES AT ISSUE HERE VIOLATE 
PROCEDURAL DUE PROCESS. 


This Court has explained the meaning and reach of procedural due process: 


The Fourteenth Amendment states that "[n]o State shall make or enforce any 
law which shall ... deprive any person of life, liberty, or property, without 
due process of law." U.S. CONST. amend. XIV,§ 1. Procedural due process 
claims are evaluated under a two-part test. The first question is "whether the 
[complaining party] has been deprived of a protected interest" in property or 
liberty. Am. Mfrs. Mut. Ins. Co. v. Sullivan, 526 U.S. 40, 59, 119 S.Ct. 977, 
143 L.Ed.2d 130 (1999). If the court fmds deprivation of a protected interest, 
we consider whether the procedures at issue comply with due process. Id. 
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Salt Lake City Corp. v. Jordan River Restor. Network, 2012 UT 84, ~ 48, 299 P.3d 990. 


The requirement of a bond and an undertaking constitutes the deprivation of a 


property interest14 without due process of law. So too does a requirement that a certain 


category of people seeldng to pursue a cause of action for damages must-without any 


procedure for getting before or designating a judge-go through some unspecified process 


so a judge may determine if a bond and an undertaldng might be waived or to engage in 


gross conjecture and speculation about the amovnt of a bond or undertaldng. The 


deprivation is made even more egregious by the fact that the purported justification for the 


bizarre, discriminatory Bond and Undertaldng Statutes is to deter frivolous lawsuits, yet a 


prospective plaintiff is not provided a hearing for a determination as to whether his or her 


claim falls within the class of cases (i.e., frivolous cases) against which the bond and 


undertaking requirements are supposedly aimed. That, in itself, is a taldng in violation of 


due process. Beaudreau v. Superior Court, 535 P.2d 713, 720 (Cal. 1975) (in banlc). 


In Zamora, the Court recognized that the suggested purpose of the bond statute was 


to protect "against frivolous and/or vexatious lawsuits," 635 P.2d at 81,15 yet it failed to 


require a due process hearing during which a court would deternline whether the 


14 "[A] vested right of action is a property righty protected by the due process clause." 
Payne v. Myers, 743 P.2d 186, 190 (Utah 1987). Also, any amount required to be paid to 
pursue a cause of action is a "taldng" within the meaning of the United States and Utah 
Due Process constitutional clauses. 
15 The Court in Zamora recognized the discriminatory nature of the bond statute, when it 
noted that "the danger of filing meritless actions also exists as to other ldnds of lawsuits," 
635 P.2d at 81, yet it upheld the statute as facially constitutional without engaging in any 
equal protection analysis. 
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prospective lawsuit was "frivolous and/or vexatious." Procedural due process was not even 


considered in Zamora-just as it was not considered in any of the cases upon which Zamora 


relied, see supra at 7, or in any of the cases relying on Zamora for the dismissal of 


complaints because of a failure to file a bond. See supra at 4-5. 


2. THE BOND STATUTE AT ISSUE IN ZAMORA AND THE 
BOND AND UNDERTAKING STATUTES AT ISSUE HERE 
VIOLATE SUBSTANTIVE DUE PROCESS. 


Both the due process clause of article I, section 7 and the open courts 
provision of article I, section 11 of the Utah Constitution guarantee that 
litigants will have [their] day in court. 


Miller v. USAA Casualty Ins. Co., 2002 UT 6, '1[38, 44 P.3d 663. There must be "access" 


and a ')udicial procedure that is based on fairness and equality." Berry, 717 P .2d at 675. 


In assessing claims of due process violations, a heightened scrutiny applies when 


there is an accompanying open courts clause challenge. 16 


[A ]rticle I of the Utah Constitution, known as the "Declaration of Rights," 
contains affirmative guarantees of specific individual rights that are indeed 
fundamental. ... [M]ost, if not all, of these rights have generated some form 
of heightened judicial scrutiny .... [T]his court has consistently applied 
various fonns of heightened review when article I rights are at issue. 


* * * 
This court has wisely avoided the "analytical straitjacket" of federal equal 
protection analysis by avoiding a rigid test that dictates that some rights are 
fundamental and others are not. Instead, regarding article I, section 11 rights, 
this court should examine in an individualized inquiry whether a legislative 


16The Brief of Appellant, at 32, restated the general rule that "Utal1 courts apply a rational 
basis standard of review to claims alleging due process violations." The discussion 
following that statement focuses on the failure of the Bond and Undertaking Statutes to 
meet that test. However, rational basis is not the standard of review to be applied in cases 
involving open courts challenges. As is made clear in the Reply Brief of Appellant, at 16-
19, heightened scrutiny applies to the due process claims in this case because the Bond and 
Undertaldng Statutes umeasonably burden the right of access to the courts. 
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enactment denies a litigant "a remedy by due course of law" in order to 
determine whether article I, section 11 applies to the case at hand. 


Wood v. Univ. of Utah Med. Ctr., 2002 UT 134 ~~ 43, 50, 67 P.3d 436 (Durham, C.J., 


dissenting) (writing for a majority of the Court) (citations omitted) _I? The test under the 


appropriate heightened standard of review is as follows: 


A legislative detennination to interfere with, limit, or abrogate the 
availability of remedies for injuries to person, property, or reputation 
requires an important state interest and a rational means of implementation. 
The greater the intrusion upon the constitutionally protected interest, the 
greater and more explicit the state's reasons must be. It is necessary for the 
legislature, first, and this Court, second, to balance the weight of the 
govennnental interest at stake against the countervailing importance of the 
individual rights being compromised. 


Condemarin, 775 P. 2d at 358 (Durham, C.J.) (emphasis added). 18 


Zamora and the trial court in this matter failed to apply that heightened scrutiny to 


the statutes at issue. They also failed to recognize that the requirement of any bond or 


undertaldng was a due process "taldng." Had they done so, they would have been 


compelled to fmd a violation of the plaintiffs' substantive due process rights. 


CONCLUSION 


Zamora should be overruled and the statutes at issue declared unconstitutional. 


17 See also Hipwell v. Sharp, 858 P.2d 987, 988 n.4 (Utah 1993); Condemarin v. Univ. 
Hasp., 775 P.2d 348,366 (Utah 1989); Currier v. Holden, 862 P.2d 1357, 1362-63 (Utal1 
App. 1993) ("a majority of the Utah Supreme Court had agreed in the Condemarin 
opinion that analyzing the constitutionality of a state statute under the open courts 
provision implicated a heightened level of review."). 
18 Justice Zimmerman concurred with the section of Chief Justice Durham's opinion 
describing that rule, Condemarin, 775 P. 2d at 366 (Zimmerman, J., concurring) and, as 
noted by Chief Justice Durham, "the operation and effect of the equal protection test 
[Justice Stewart] describes is identical to the due process analysis" advocated by Chief 
Justice Durham's opinion. Condemarin, 775 P. 2d at 356 n.6. 
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Synopsis
Background: Title holder brought unlawful detainer
action against trustors. The Fifth District Court, St.
George Department, Jeffrey C. Wilcox, J., dismissed, and
title holder appealed.


Holdings: The Supreme Court, Durham, J., held that:


[1] title holder was not a qualified trustee with the power
of sale;


[2] to set aside a trustee's deed, a court must determine
whether the trustee's deed was void as against public
policy, or voidable because of fraud, unfair dealing, or
that the trustor suffered prejudice due to some defect in
the sale, such as the trustee's failure to strictly comply with
the Trust Deed Act, overruling McQueen v. Jordan Pines
Townhomes Owners Association, Inc., 298 P.3d 666


[3] title holder's failure to comply with statutory provision
that laid out the requirements to qualify as a trustee did
not render trustee sale void; and


[4] trustee sale was not voidable, and therefore trustors
could not seek to set it aside or qualify for damages.


Reversed and remanded.


Fifth District, St. George Dep't, The Honorable Jeffrey C.
Wilcox, No. 14050067


Attorneys and Law Firms


Robert H. Scott, Salt Lake City, UT, Amy Miller,
Washington D.C., Brian E. Pumphrey, Richmond, VA,
for appellant.


John Christian Barlow, St. George, UT, for appellees.


Justice Durham authored the opinion of the Court in
which Chief Justice Durrant, Associate Chief Justice Lee,
Justice Himonas, and Judge Lawrence joined.
Having been recused, Justice Pearce does not participate
herein; District Judge Barry G. Lawrence sat.


On Direct Appeal


Justice Durham, opinion of the Court:


INTRODUCTION


*1  ¶1 This case involves a nonjudicial foreclosure sale
conducted in violation of Utah Code section 57–1–21,
which requires the trustee of the sale to maintain a
physical office location within the state. Today we answer
the question left open in Federal National Mortgage
Association v. Sundquist, 2013 UT 45, 311 P.3d 1004, as
to the appropriate remedy for this violation. Because we
conclude, under the circumstances of this case, that the
violation did not result in a void or voidable trustee's
deed, we hold that the district court erred in dismissing
the unlawful detainer action in favor of the Adamsons.
We thus reverse and remand for further proceedings
consistent with this opinion.


BACKGROUND


¶2 Samuel D. Adamson refinanced his home in 2007


through a deed of trust. 1  Mr. Adamson defaulted on
the loan in December 2008. Bank of America appointed
ReconTrust as the successor trustee, which then executed
and recorded a notice of default and election to sell on
June 25, 2009. The notice included a phone number to
reach ReconTrust with any questions.
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1 Mr. Adamson originally refinanced through Guild
Mortgage, which sold the debt to Countrywide Home
Loan Servicing LP, which in turn sold to Bank of
America.


¶3 Although Mr. Adamson had notice of the default
and upcoming trustee sale date, he never contacted
ReconTrust before the scheduled sale date, and did not


attend the sale. 2  Neither did Mr. Adamson seek an
injunction or file a lawsuit prior to the sale. On January
14, 2010, ReconTrust sold the property in a nonjudicial
foreclosure sale to BAC Home Loans Services, LP. BAC
Home Loans Services eventually merged with Bank of
America, which then sold the property to Distressed
Asset on December 18, 2013. Mr. Adamson and his wife,
Courtney D. Adamson, have lived continuously on the
property since the sale, and have not made a loan payment
or paid property taxes since December 2008.


2 Mr. Adamson was in contact with Bank of America
at the time, trying to get a loan modification.


¶4 In 2014, Distressed Asset filed an unlawful detainer
action against the Adamsons. At trial, the Adamsons
argued that the trustee's sale was defective because
ReconTrust did not meet the qualifications to serve as
trustee under Utah Code section 57–1–21, which required
ReconTrust to maintain a physical office location in Utah.
Id. § 57–1–21(1)(a). The Adamsons argued that this defect
rendered the sale void.


¶5 The district court noted that in Federal National
Mortgage Association v. Sundquist, 2013 UT 45, ¶ 13, 311
P.3d 1004, we held that “ReconTrust is neither a member
of the Utah State Bar nor a title insurance company or
agency with an office in the State of Utah. ReconTrust
was therefore not a qualified trustee with the power of
sale under Utah Code sections 57–1–21 and 57–1–23.”
However, the district court also noted that “the Sundquist
court expressly declined to decide what effect, if any, its
determination that ReconTrust did not qualify as a trustee
with the power of sale would have on the validity of the
sale and resulting trust deed.” See id. ¶ 50.


*2  ¶6 Although the district court found that Distressed
Asset had made out “a prima facie case for unlawful
detainer,” it concluded that the failure to satisfy Utah
Code section 57–1–21 rendered the trustee sale void
ab initio, and dismissed the unlawful detainer action.
Distressed Asset appealed. We transferred the case to the


court of appeals. Distressed Asset then assigned its rights,
title, and interest in the property to Bank of America.
After oral argument in the court of appeals, but before
that court issued an opinion, we vacated our transfer order
and recalled the case. We have jurisdiction pursuant to
Utah Code section 78A–3–102(3)(j).


STANDARD OF REVIEW


[1] ¶7 “We review questions of statutory interpretation
for correctness, affording no deference to the district
court's legal conclusions.” Salt Lake City Corp. v. Evans
Dev. Grp., LLC, 2016 UT 15, ¶ 9, 369 P.3d 1263 (citation
omitted).


ANALYSIS


¶8 Bank of America advances two main arguments on
appeal: first, that we should overturn our decision in
Federal National Mortgage Association v. Sundquist, 2013
UT 45, 311 P.3d 1004, and hold that the National Bank
Act “preempts Utah law regarding a national bank's
authority to exercise the power of sale;” and second—even
if we do not overturn Sundquist—that the district court
erred in finding the trustee sale void. We hold that Bank
of America has failed to meet its burden of persuasion on
its first argument because it was inadequately briefed, but
we conclude the district court erred in finding the trustee
sale void and in dismissing the unlawful detainer action.


I. WE DECLINE TO OVERRULE SUNDQUIST,
AS BANK OF AMERICA HAS NOT


ADEQUATELY BRIEFED THIS ARGUMENT


[2] ¶9 Stare decisis is “a cornerstone of Anglo-American
jurisprudence.” State v. Guard, 2015 UT 96, ¶ 33, 371
P.3d 1 (citation omitted). Therefore, “[t]hose asking us
to overturn prior precedent have a substantial burden of
persuasion.” State v. Menzies, 889 P.2d 393, 398 (Utah
1994). In order to meet this burden, “we must be ‘clearly
convinced that’ prior caselaw ‘was originally erroneous
or is no longer sound because of changing conditions.’ ”
Scott v. Universal Sales, Inc., 2015 UT 64, ¶ 23, 356 P.3d
1172 (citation omitted).
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¶10 Bank of America does not mention this standard, nor
does it offer any arguments to explain why our decision
was either originally erroneous or no longer sound. Bank
of America asserts that “Sundquist was wrongly decided
and should be overruled.” But the only authority it cites as
“significant legal developments” in support of its assertion


is an unpublished Tenth Circuit opinion 3  and two amici
curiae briefs from other cases. See Garrett v. ReconTrust
Co., 546 Fed.Appx. 736 (10th Cir. 2013) (unpublished
opinion); Office of the Comptroller of the Currency's
Amicus Brief, Dutcher v. Matheson, No. 12-4150 (10th Cir.
July 15, 2013); U.S. Solicitor General's Amicus Brief, Fed.
Nat'l Mortg. Ass'n v. Sundquist, No. 13-852 (U.S. Oct. 7,
2014). Bank of America devotes fewer than two pages of
its brief to this issue and does not develop any reasoned
argument for overturning our very recent precedent.


3 We note that the Tenth Circuit opinion is
not persuasive authority on whether to overrule
Sundquist, as the reasonableness of the agency
regulation was not contested before that court.
See Garrett v. ReconTrust Co., 546 Fed.Appx.
736, 739 (10th Cir. 2013) (unpublished opinion)
(“Importantly, Garrett raises arguments only as to
the meaning of Rule 9.7, and not to the reasonableness
of the regulations themselves; thus, we limit our
inquiry accordingly.” (citation omitted)). Because no
one in Garrett argued that the agency's regulation
was unreasonable, the court did not go through the
Chevron analysis to determine whether to apply the
regulation. Thus, Bank of America represented this
case as one that would compel the conclusion that we
wrongly decided Sundquist, when in fact it does not
even address the determinative issue in Sundquist (i.e.
whether to apply the regulation). Fed. Nat'l Mortg.
Ass'n v. Sundquist, 2013 UT 45, 311 P.3d 1004.


*3  ¶11 Utah Rule of Appellate Procedure 24(a)(9)
requires an appellant's brief to “contain the contentions
and reasons of the appellant with respect to the issues
presented ... with citations to the authorities, statutes,
and parts of the record relied on.” We have clarified this
requirement by stating that “[a]n issue is inadequately
briefed if the argument ‘merely contains bald citations
to authority [without] development of that authority and
reasoned analysis based on that authority.’ ” State v.
Timmerman, 2009 UT 58, ¶ 25 n.5, 218 P.3d 590 (second
alteration in original) (citation omitted). We have, at
times, stated that inadequate briefing is an absolute bar
to review of an argument on appeal. See Johnson v.
Johnson, 2014 UT 21, ¶ 20, 330 P.3d 704 (“We have


repeatedly warned that [appellate courts] will not address
arguments that are not adequately briefed, and that we
are not a depository in which the appealing party may
dump the burden of argument and research.” (alteration
in original) (citation omitted)). However, we recognize
that there is a spectrum of how adequately an argument
may be briefed. On one end, an issue may be argued in
only one sentence without any citations to legal authority
or to the record. On the other, there may be dozens of
pages of argument including volumes of authority and
citations to the record regarding a single issue. Defining
the exact point at which a brief becomes adequate is not
possible, nor is it advisable, as each issue is different and
may require different amounts of analysis and argument.


[3] ¶12 We clarify that there is not a bright-line rule
determining when a brief is inadequate. Rather, an
appellant who fails to adequately brief an issue “will
almost certainly fail to carry its burden of persuasion on
appeal.” State v. Nielsen, 2014 UT 10, ¶ 42, 326 P.3d 645.
“Accordingly, from here on our analysis will be focused
on the ultimate question of whether the appellant has
established a [sufficient argument for ruling in its favor]
—and not on whether there is a technical deficiency in
[briefing] meriting a default.” Id. ¶ 41.


[4] ¶13 While we make this clarification, we emphasize
the importance of a party's thoughtful analysis of prior
precedent and its application to the record. An appellant
that fails to devote adequate attention to an issue is almost
certainly going to fail to meet its burden of persuasion. A
party must cite the legal authority on which its argument
is based and then provide reasoned analysis of how that
authority should apply in the particular case, including
citations to the record where appropriate. Under this
standard, we hold that Bank of America has failed to
meet its burden of persuading us that we should overrule
Sundquist.


II. VOIDING THE TRUSTEE SALE
IS AN IMPROPER REMEDY


[5] ¶14 Because Bank of America failed to meet its burden
of persuasion in its request to overturn Sundquist, we
must still determine the remedy for failure to comply with
Utah Code section 57–1–21. In order to exercise the power
of sale in a nonjudicial foreclosure, Utah law requires a
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trustee to be “qualified.” UTAH CODE § 57–1–23. A
qualified trustee is defined as


(i) any active member of the Utah State Bar who
maintains a place within the state where the trustor or
other interested parties may meet with the trustee ...; [or]


...


(iv) any title insurance company or agency that: (A)
holds a certificate of authority or license ... to conduct
insurance business in the state; (B) is actually doing
business in the state; and (C) maintains a bona fide
office in the state.


Id. § 57–1–21(1)(a). As we held in Sundquist, “ReconTrust
is neither a member of the Utah State Bar nor a title
insurance company or agency with an office in the State
of Utah. ReconTrust was therefore not a qualified trustee
with the power of sale under Utah Code sections 57–1–21
and 57–1–23.” Fed. Nat'l Mortg. Ass'n v. Sundquist, 2013
UT 45 ¶ 13, 311 P.3d 1004. However, we did not decide
in Sundquist—or any other case—what effect, if any, the
violation of section 57–1–21 would have on the trustee sale
and resulting trustee's deed. See id. ¶ 50 (“Our opinion in
this matter is limited to the narrow issue of whether Utah
law regarding the qualification of trustees is preempted by
the N[ational] B[anking] A[ct].”).


¶15 We begin by noting that at the time of the sale, the
Trust Deed Act (Utah Code sections 57–1–19 through 57–
1–36) did not provide a statutory remedy for violations


of section 57–1–21. 4  However, even without the explicit
statutory remedy, the Trust Deed Act lays out the
requirements for the foreclosure of a trust deed, and
we have previously discussed when the failure of other
requirements may result in a voidable trustee's deed. See
Concepts, Inc. v. First Sec. Realty Servs., Inc., 743 P.2d
1158, 1160 (Utah 1987) (laying out test for when a trustee's
deed may be set aside for deficient notice of sale). We
follow our prior precedent detailing when a trustee's deed
may be set aside for Utah Code section 57–1–21. We
first articulate the Trust Deed Act's focus on trustor
protections prior to the trustee sale, and detail some of the
protections the statutory scheme has in place to protect
the rights of trustors to challenge the foreclosure prior to
the sale. Second, we outline the high burden trustors face
in challenging foreclosure proceedings after the trustee
sale has taken place, and clarify the differences between


void, voidable, and valid deeds. Finally, we hold that the
trustee's deed in this case is valid.


4 In 2011, the Utah legislature adopted Utah
Code section 57–1–23.5, which provides that “a
person who does not qualify as a trustee under
Subsection 57-1-21(1)(a)(i) or (iv) ... [and] conducts an
unauthorized sale is liable to the trustor for the actual
damages suffered by the trustor as a result of the
unauthorized sale or $ 2,000, whichever is greater.”


A. Before the Sale: Notice of Default
and Statutory Right to Cure the Default


*4  [6] ¶16 In most cases, Utah law requires “that a
trustor assert her rights before the trustee's sale.” Reynolds
v. Woodall, 2012 UT App 206, ¶ 16, 285 P.3d 7. This
“is consistent with the statutory right to cure the default,
which also must be exercised during the three-month grace
period before a trustee's sale is held.” Id. (citing Utah Code
section 57–1–24's requirement that a trustee record notice
of default at least three months before giving notice of sale,
and section 57-1-31's requirement that the trustor cure
the default within three months of the notice of default).
Indeed, a trustor “may by acquiescence and failure to
assert his rights at the proper time be estopped to set
up irregularities in the foreclosure proceedings to defeat
rights of the purchaser.” Am. Falls Canal Sec. Co. v. Am.
Sav. & Loan Ass'n, 775 P.2d 412, 414 (Utah 1989) (citation
omitted).


¶17 This is so because, “[w]hen ... title to real property is at
issue, the need for finality is at its apex.” Am. Estate Mgmt.
Corp. v. Int'l Inv. & Dev. Corp., 1999 UT App 232, ¶ 10, 986
P.2d 765. Utah law presumes that “a trustee's deed, which
states that it complies with the statutory requirements,
is ‘conclusive evidence in favor of bona fide purchasers'
of the trustee's deed's validity.” RM Lifestyles, LLC v.
Ellison, 2011 UT App 290, ¶ 17 n.5, 263 P.3d 1152 (quoting
Utah Code Annotated section 57–1–28(2)(c)(ii)). See also
Blodgett v. Martsch, 590 P.2d 298, 303 (Utah 1978) (“Our
statutes protect a bona fide purchaser at a public sale
under a trust deed, by permitting him to rely on the recitals
in the deed he receives from the trustee after the sale.”);
Reynolds, 2012 UT App 206, ¶ 15, 285 P.3d 7 (“Absent ...
exceptional circumstances, the proper remedy is to seek
an injunction prior to a sale, which allows a debtor to
challenge irregularities and protect her rights before the
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sale is completed and a trustee's deed is executed and
delivered to the purchaser.”).


[7]  [8] ¶18 Utah Code section 57–1–21 lays out the
requirements for a person to qualify as a trustee and was
presumably designed to make it “easier for Utahns to
meet with trustees” and ask questions about the notice of
default, curing the default, or any other issues that may
arise prior to the sale. Kleinsmith v. Shurtleff, 571 F.3d
1033, 1048 (10th Cir. 2009). However, the time when a
trustor needs to contact the trustee with these questions
is before the foreclosure sale, not after. Raising any issues
with the foreclosure process prior to the sale furthers the
policy of “protecting the validity of trustee's deeds, thus
promoting bidding at trustee's sales and improving the
chances that a sale will be for fair market value.” Reynolds,
2012 UT App 206, ¶¶ 16, 18, 285 P.3d 7 (refusing to set
aside a trustee sale in part because the trustor did not
seek “an injunction to allow her to challenge the alleged
inadequacy of notice ‘before the sale was completed and a
trustee's deed was executed.’ ” (citation omitted)). Failing
to challenge a trustee sale prior to the sale does not
foreclose relief, but the trustor faces a much higher burden
once the sale has taken place.


B. Trustor's Remedy After the Sale


¶19 In this case, the Adamsons attempt to set aside a
trustee sale after it has been completed. The district court,
looking to a treatise on real estate law, concluded that
there are three categories of trustee's deeds: void, voidable,
and valid. The district court determined that, because the
trustee did not meet all of the statutory requirements and
was thereby not a qualified trustee, the trustee's deed was
void. We clarify the distinction between these categories
in Utah.


[9]  [10]  [11]  [12]  [13] ¶20 Once a trustee sale is
completed, “[t]he remedy of setting aside the sale will
be applied only in cases which reach unjust extremes.”
Concepts, 743 P.2d at 1159. We have previously held that
there are three categories of deeds: void, voidable, and
valid. If a deed is declared void, it “cannot be ratified
or accepted, and anyone can attack its validity in court.”
Ockey v. Lehmer, 2008 UT 37, ¶ 18, 189 P.3d 51 (citations
omitted). A void deed “carries no title on which a bona
fide purchaser may rely, whereas a [voidable deed] may be
the basis of good title in the hands of a bona fide purchaser


who gave value prior to the time the deed was avoided by
the grantor.” Bennion Ins. Co. v. 1st OK Corp., 571 P.2d
1339, 1341 (Utah 1977). A voidable deed “is valid against
the world, ... because only the injured party has standing
to ask the court to set it aside.” Ockey, 2008 UT 37, ¶
18, 189 P.3d 51 (citations omitted). A deed is valid and
not void or voidable if it results from only inconsequential
errors that do not affect the validity of the sale.


*5  ¶21 This court has recognized only one kind of deed as
void ab initio; i.e., a deed that violates public policy. Id. ¶¶
18–20 (“Only [deeds] that offend public policy or harm the
public are void ab initio.” (citation omitted)). In Ockey, we
analyzed whether a deed was void, as opposed to voidable,
by looking at two factors: 1) legislative statements of
public policy, and 2) whether the conveyance “harmed
the public as a whole.” Id. ¶¶ 19, 23–24 (Deeds “that
offend an individual, such as those arising from fraud,
misrepresentation, or mistake, are voidable.”). In that
case, a trustee conveyed real property from a trust when
that trustee lacked the authority to do so. Id. ¶ 17. We held
that even though such an action was ultra vires, the deed
was only voidable, not void ab initio. Id. ¶ 24.


¶22 If a deed is not void ab initio, our holding in Concepts
sets forth the method for attacking a trustee's deed as
voidable. We held in Concepts that “[a] sale once made
will not be set aside unless the interests of the debtor
were sacrificed or there was some attendant fraud or
unfair dealing.” 743 P.2d at 1160; cf. Gregorakos v. Wells
Fargo Nat'l Ass'n, 285 Ga.App. 744, 647 S.E.2d 289,
292 (2007) (“[A] plaintiff asserting a claim of wrongful
foreclosure [must] establish a legal duty owed to it by
the foreclosing party, a breach of that duty, a causal
connection between the breach of that duty and the injury
it sustained, and damages.” (second alteration in original)
(citation omitted)).


[14] ¶23 Unless there is evidence of fraud or other unfair
dealing, the trustor is required to show he suffered
prejudice from some defect in the sale in order to state
a claim for relief. See Reynolds, 2012 UT App 206, ¶ 16,
285 P.3d 7 (“[T]o ... state[ ] a claim upon which relief can
be granted, [trustor] must have asserted that she suffered
prejudice as a result of the failure to file a substitution
of trustee until after the trustee's sale.”); RM Lifestyles,
2011 UT App 290, ¶ 18, 263 P.3d 1152 (“[Trustors] did
not produce any evidence that the alleged irregularity
resulted in their receiving defective notice of the sale or



http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTSTS57-1-21&originatingDoc=I07d70d40d93f11e6960ceb4fdef01e17&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2019286231&pubNum=0000506&originatingDoc=I07d70d40d93f11e6960ceb4fdef01e17&refType=RP&fi=co_pp_sp_506_1048&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_1048

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2019286231&pubNum=0000506&originatingDoc=I07d70d40d93f11e6960ceb4fdef01e17&refType=RP&fi=co_pp_sp_506_1048&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_1048

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2028294201&pubNum=0004645&originatingDoc=I07d70d40d93f11e6960ceb4fdef01e17&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2028294201&pubNum=0004645&originatingDoc=I07d70d40d93f11e6960ceb4fdef01e17&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1987110205&pubNum=0000661&originatingDoc=I07d70d40d93f11e6960ceb4fdef01e17&refType=RP&fi=co_pp_sp_661_1159&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_1159

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2016365706&pubNum=0004645&originatingDoc=I07d70d40d93f11e6960ceb4fdef01e17&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1977133850&pubNum=0000661&originatingDoc=I07d70d40d93f11e6960ceb4fdef01e17&refType=RP&fi=co_pp_sp_661_1341&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_1341

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1977133850&pubNum=0000661&originatingDoc=I07d70d40d93f11e6960ceb4fdef01e17&refType=RP&fi=co_pp_sp_661_1341&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_1341

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2016365706&pubNum=0004645&originatingDoc=I07d70d40d93f11e6960ceb4fdef01e17&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2016365706&pubNum=0004645&originatingDoc=I07d70d40d93f11e6960ceb4fdef01e17&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2016365706&pubNum=0004649&originatingDoc=I07d70d40d93f11e6960ceb4fdef01e17&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2016365706&pubNum=0004649&originatingDoc=I07d70d40d93f11e6960ceb4fdef01e17&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2016365706&pubNum=0004645&originatingDoc=I07d70d40d93f11e6960ceb4fdef01e17&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2016365706&pubNum=0004649&originatingDoc=I07d70d40d93f11e6960ceb4fdef01e17&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2016365706&pubNum=0004649&originatingDoc=I07d70d40d93f11e6960ceb4fdef01e17&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2016365706&pubNum=0004649&originatingDoc=I07d70d40d93f11e6960ceb4fdef01e17&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1987110205&pubNum=0000661&originatingDoc=I07d70d40d93f11e6960ceb4fdef01e17&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1987110205&pubNum=0000661&originatingDoc=I07d70d40d93f11e6960ceb4fdef01e17&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1987110205&pubNum=0000661&originatingDoc=I07d70d40d93f11e6960ceb4fdef01e17&refType=RP&fi=co_pp_sp_661_1160&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_1160

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2012250459&pubNum=0000711&originatingDoc=I07d70d40d93f11e6960ceb4fdef01e17&refType=RP&fi=co_pp_sp_711_292&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_711_292

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2012250459&pubNum=0000711&originatingDoc=I07d70d40d93f11e6960ceb4fdef01e17&refType=RP&fi=co_pp_sp_711_292&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_711_292

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2012250459&pubNum=0000711&originatingDoc=I07d70d40d93f11e6960ceb4fdef01e17&refType=RP&fi=co_pp_sp_711_292&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_711_292

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2028294201&pubNum=0004645&originatingDoc=I07d70d40d93f11e6960ceb4fdef01e17&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2028294201&pubNum=0004645&originatingDoc=I07d70d40d93f11e6960ceb4fdef01e17&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2025930901&pubNum=0004645&originatingDoc=I07d70d40d93f11e6960ceb4fdef01e17&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2025930901&pubNum=0004645&originatingDoc=I07d70d40d93f11e6960ceb4fdef01e17&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)





Bank of America v. Adamson, --- P.3d ---- (2017)


2017 WL 117356, 830 Utah Adv. Rep. 6, 2017 UT 2


 © 2017 Thomson Reuters. No claim to original U.S. Government Works. 6


in any other way affected their ability to protect their
rights.”); Occidental/Nebraska Fed. Sav. Bank v. Mehr,
791 P.2d 217, 221 (Utah Ct. App. 1990) (“[Trustee] failed
to comply strictly with the procedural requirements that
should precede a trustee's sale. However, the steps taken
afforded all parties the rights and protections the statutory
requirements for a nonjudicial foreclosure were intended
to ensure.”); accord Amresco Indep. Funding, Inc. v. SPS
Props., LLC, 129 Wash.App. 532, 119 P.3d 884, 886–
87 (2005) (“Despite the strict compliance requirement, a
plaintiff must show prejudice before a court will set aside
a trustee sale.”).


[15]  [16] ¶24 A trustor must prove prejudice when the
trustor alleges some failure of the trustee to strictly comply
with the statutory requirements of the Trust Deed Act,
or some other deficiency in the sale. See, e.g., Timm v.
Dewsnup, 2003 UT 47, ¶¶ 34–37, 86 P.3d 699 (holding
failure to strictly comply with notice requirements not
sufficient to set aside trustee's deed without showing
of prejudice); Concepts, 743 P.2d at 1161 (holding that
typographical error in the statutory notice of sale did not
prejudice the trustor). Prejudice alone is not enough; the
trustor must also establish a causal connection between
the defect and the prejudice. See Timm, 2003 UT 47, ¶
37, 86 P.3d 699 (“Whatever irregularities [the trustor] may
allege in the technicalities of the notice requirement, they
are immaterial if she does not demonstrate that she was
unable to protect her interests, or if there were a resulting
‘effect of chilling the bidding and causing an inadequacy
of price.’ ”); Pierucci v. U.S. Bank, NA, 2015 UT App 80,
¶ 14, 347 P.3d 837 (“It is insufficient for the [the trustors]
to allege that their interests in the property were affected;
rather, they must allege that an irregularity in the sale
—such as deficient notice or fraud in connection with
the sale—prevented them from protecting their interest
in the property.”); Jones v. Johnson, 761 P.2d 37, 41 n.2
(Utah Ct. App. 1988) (“ ‘[S]ubstantial inadequacy of price,
coupled with fraud, mistake, or other unfair dealing’ can
be the basis for setting aside a foreclosure sale.” (citations
omitted)); accord Gilroy v. Ryberg, 266 Neb. 617, 667
N.W.2d 544, 555 (2003) (“[T]o establish a defect that
renders the trustee's sale voidable, the party seeking to
set aside the sale must show not only the defect, but also
that the defect caused the party prejudice. If the party did
not suffer any harm from the alleged defect, there is no
justification for imposing the additional costs associated
with setting aside the sale.”); 55 AM. JUR. 2D, Mortgages
§ 565 (“To establish a defect that renders the trustee's


sale under a trust deed voidable, the party seeking to set
aside the sale must show not only the defect, but also
that the defect caused the party prejudice.”). If the defect
does not cause prejudice, then the error is considered
inconsequential and the trustee's deed is valid.


*6  [17] ¶25 If the trustor does not make any challenges
prior to completion of the sale, but the deed is still voidable
because of fraud or prejudice connected to the sale defect,
the sale will be set aside only if the title has not yet passed


into the hands of a bona fide purchaser. 5  This is because
“[o]ur statutes protect a bona fide purchaser at a public
sale under a trust deed, by permitting him to rely on the
recitals in the deed he receives from the trustee after the
sale.” Blodgett, 590 P.2d at 303. Utah Code section 57–1–
28(2)(c) provides that the trustee's deed recitals “constitute
prima facie evidence of compliance with [the Trust Deed
Act] and ... are conclusive evidence in favor of bona
fide purchasers and encumbrancers for value and without
notice.”


5 Because we conclude that the defect in this case—
failure to comply with Utah Code section 57–1–21—
did not prejudice the Adamsons and therefore the
trustee's deed is valid, we do not address the bona fide
purchaser status of BAC Home Loans Servicing and
subsequent purchasers of the property.


[18] ¶26 Therefore, once a bona fide purchaser has
acquired the property, the only remedy left to a trustor
under a voidable deed is damages from the party causing
the injury. See Blodgett, 590 P.2d at 303–04 (holding
that the sale could be set aside if the property had not
been sold to a bona fide purchaser; otherwise the trustor
could receive unjust enrichment damages); accord Swindell
v. Overton, 310 N.C. 707, 314 S.E.2d 512, 517 (1984)
( “[W]here the defect in a foreclosure sale renders the
sale voidable, as in the case at bar, the [trustor's] right of
redemption can be cut off if the land is bought by a bona
fide purchaser for value without notice. In such instances,
a plaintiff is left with an action for damages against the
trustee as his only remedy.”); Peterson v. Kansas City Life
Ins. Co., 339 Mo. 700, 98 S.W.2d 770, 775 (1936) (“[A]
suit for damages at law is an especially appropriate remedy
where an innocent purchaser buys at foreclosure, because
it gives relief against the guilty rather than the innocent
party.”); GRANT NELSON ET AL., REAL ESTATE
FINANCE LAW § 7:21 (6th ed. 2014) (“If the defect only
renders the sale voidable, the redemption rights can be
cut off if a bona fide purchaser for value acquires the
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land. When this occurs, an action for damages against
the foreclosing mortgagee or trustee may be the only
remaining remedy.”).


C. The District Court Erred in
Dismissing the Unlawful Detainer Action


¶27 Although the district court found that Distressed
Asset had made a prima facie case for unlawful detainer,
it concluded ReconTrust's failure to satisfy Utah Code
section 57–1–21 rendered the trustee sale void, and
dismissed the unlawful detainer action. The district court
noted our precedent from Concepts that “[a] sale once
made will not be set aside unless the interests of the debtor
were sacrificed or there was some attendant fraud or
unfair dealing,” 743 P.2d at 1160, but it found precedent
from a Utah Territory case from 1880 and a court of
appeals case to be more persuasive.


¶28 In Singer Manufacturing Co. v. Chalmers, 2 Utah 542
(Utah Terr. 1880), the deed of trust required a United
States Marshal to act as trustee and perform the sale. Id.
at 546–47. At the trustee sale, the Marshal was not present
and instead one of his deputies auctioned off the property.
The deputy was not appointed nor authorized to act as
trustee. The territorial court held


The fact that no injury or fraud in
the sale has been shown, does not
affect the question. Nor is it affected
by the fact that the purchaser was an
innocent party. The sale was made
by one not authorized to make it,
and cannot be upheld. It is simply
void, and no one gains any rights
under it.


*7  Id. at 547.


¶29 Singer was issued by the territorial court long before
the Trust Deed Act was passed and even before Utah
became a state. While it is persuasive authority, it is not
binding as we are applying the Trust Deed Act in this case.
The district court erred in applying this case to supersede
our analysis in Concepts.


¶30 Additionally, Singer is distinguishable from the
present case. In Singer, the marshal, as trustee of the trust
deed, held legal title to the property, but he did not sell it;


instead, a person without a legal relationship to the parties
or the property completed the sale. Here, Bank of America
correctly argues that ReconTrust “was duly appointed by
the beneficiary under the deed of trust to act as successor
trustee,” and as such it “held legal title to the property by
virtue of its status as trustee.” See UTAH CODE § 57–
1–19(4) (A “trustee” is defined in the Trust Deed Act as
“a person to whom title to real property is conveyed by
trust deed, or his successor in interest.”). Aside from not
meeting the local office requirement of Utah Code section
57–1–21, ReconTrust satisfied all other requirements of
the Trust Deed Act and qualifies under the National Bank
Act as a trustee. ReconTrust owed legal duties to both Mr.
Adamson as trustor and the bank as beneficiary, and was
required to provide proper notice of default and to allow
the Adamsons the chance to redeem before the sale, all of
which it did. See UTAH CODE §§ 57–1–24 and 57–1–31.


¶31 The case of McQueen v. Jordan Pines Townhomes
Owners Association, Inc., 2013 UT App 53, 298 P.3d 666,
is similarly inapplicable to the present case. In McQueen,
a condominium association foreclosed on a condominium
owner because of unpaid association fees. Id. ¶¶ 2–3.
The Condominium Ownership Act incorporated the Trust
Deed Act's requirements for nonjudicial foreclosures of
assessment liens. See id. ¶ 17. The court of appeals held
that the association was therefore required to “appoint
a qualified trustee to conduct the sale or foreclosure of
a condominium owner's interest in the unit.” Id. The
association failed to strictly comply with the Trust Deed
Act's requirement to formally appoint a trustee by filing
a substitution of trustee in the county recorder's office. It
simply had its attorney conduct the foreclosure process
and sale. However, the association “act[ed] through its
attorney,” id. ¶ 3, whom the association argued was
“legally authorized to act on its behalf and conduct the
foreclosure sale,” id. ¶ 19.


[19] ¶32 Despite noting that the Trust Deed Act's
requirement for the formal appointment of a qualified
trustee is a procedural requirement similar to the
requirement for “proper notice,” the court of appeals did
not conduct any of the analysis required under Concepts.
Id. ¶ 11. It simply determined that the foreclosure was
not conducted in strict compliance with the Trust Deed
Act because the sale was not conducted by a qualified
trustee, and that the trustee's deed was therefore invalid.
Id. ¶¶ 19–21. This holding was based on its analysis that
“[t]he purpose of requiring the appointment of a qualified
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trustee is to provide an independent third party who can
objectively execute a foreclosure or sale in the absence
of judicial oversight.” Id. ¶ 21. The court reasoned that
the “underlying rationale behind the trustee requirement
thus strengthens our conclusion that a party must appoint
a qualified trustee in order to enforce an assessment
lien without judicial intervention.” Id. However, we note
that while a trustee certainly owes duties to both the
beneficiary and the trustor, nothing in the Trust Deed Act
requires the trustee to be an independent third party. In
fact, the Trust Deed Act implies just the opposite. Utah
Code section 57–1–21(2) states that “[t]he trustee of a trust
deed may not be the beneficiary of the trust deed, unless the
beneficiary is qualified to be a trustee under Subsection (1)
(a)(ii), (iii), (v), or (vi).” (emphasis added). Thus, it appears
as though the legislature was more concerned that the
trustee be able to competently fulfill the responsibilities of
a trustee under the Trust Deed Act, than with the trustee's


status as an independent third party. 6


6 This is further supported by the fact that the Trust
Deed Act authorizes the beneficiary under a trust
deed to appoint or substitute a trustee at any time
and that a trustee may be an attorney licensed
in the state of Utah with an office in this state.
UTAH CODE § 57–1–21(1)(a)(i) & -22(1). Nothing
in the Trust Deed Act prevents an association
from appointing its own attorney as the trustee
to conduct the foreclosure. McQueen 's holding is
further undermined by Utah Code section 57–1–
22(1)(c), which allows a beneficiary to “ratify and
confirm an action taken on the beneficiary's behalf
by the new trustee prior to the recording of the
substitution of trustee.” This confirms our prior
precedent concerning void and voidable deeds. “A
contract or a deed that is void cannot be ratified or
accepted.... In contrast, a contract or deed that is
voidable may be ratified at the election of the injured
party.” Ockey v. Lehmer, 2008 UT 37, ¶ 18, 189 P.3d
51.


We acknowledge that there is some concern that
a trustee may not adequately protect the interests
of the trustor. However, the beneficiary's and the
trustor's interests are often aligned— both want the
highest price at the sale. In those instances where
they are not aligned, the trustee must still avoid
fraud and unfair dealing that “would have the effect
of chilling the bidding and causing an inadequacy
of price.” Concepts, Inc. v. First Sec. Realty Servs.,
Inc., 743 P.2d 1158, 1159 (Utah 1987).


*8  [20] ¶33 Additionally, in McQueen, the attorney
seems to have had actual authority to conduct the sale.
This appears to have been an informal appointment of the
attorney as trustee, even if it did not strictly comply with
the Trust Deed Act's requirement that the appointment be
filed in the county recorder's office. See UTAH CODE §
57–1–22(1)(a) (“The beneficiary may appoint a successor
trustee at any time by filing an appointment of trustee
or a substitution of trustee for record in the office of the
county recorder....”); id. § 57–1–22(1)(c) (“The beneficiary
may, by express provision in the appointment of trustee
or substitution of trustee, ratify and confirm an action
taken on the beneficiary's behalf by the new trustee prior
to the recording of the substitution of trustee.”). Thus, the
proper question in McQueen was whether the trustor was
prejudiced by the beneficiary's failure to strictly comply
with the Trust Deed Act. To set aside a trustee's deed, a
court must determine whether the trustee's deed was void
as against public policy, or voidable because of fraud,
unfair dealing, or that the trustor suffered prejudice due
to some defect in the sale, such as the trustee's failure
to strictly comply with the Trust Deed Act. We overrule
McQueen to the extent that it implies otherwise. The court
of appeals' analysis of the remedy for lack of a qualified
trustee has no bearing on this case.


[21]  [22] ¶34 In the present case, the Adamsons do
not present any arguments as to how the trustee's deed
violated public policy. We therefore hold that the district
court erred in declaring the trustee sale void. We must
still determine, however, whether the deed is voidable or
valid. For the deed to be voidable, the trustor must show
evidence of fraud or other unfair dealing, or that a defect
prejudiced the trustor. Fraud or unfair dealing were never
alleged in this case, so we limit our inquiry to whether Mr.
Adamson suffered prejudice from ReconTrust's failure to
comply with Utah Code section 57–1–21.


[23] ¶35 ReconTrust was properly appointed by the
beneficiary as successor trustee and held legal title to the
property. The only issue is whether ReconTrust's failure
to maintain an office in the state of Utah prejudiced the
Adamsons. The record reflects that Mr. Adamson did not
suffer prejudice caused by ReconTrust's status as an out-
of-state trustee and therefore does not qualify for damages
and cannot move to set aside the sale. Mr. Adamson
claims that “because [neither] ReconTrust nor Bank of
America has an office in the State of Utah, Mr. Adamson
paid Fortified Financial the sum of $ 3,700.00 to make
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contact with Bank of America and assist the Adamsons
with negotiations for a loan modification.”


¶36 But this assertion does not explain why ReconTrust's
status as out-of-state trustee led to Mr. Adamson's
actions or prejudiced him. His negotiations with Bank
of America to obtain a loan modification are irrelevant
to the question of whether ReconTrust's failure to
comply with section 57–1–21 prejudiced Mr. Adamson's
rights in the foreclosure process. The record reflects
that although ReconTrust properly sent Mr. Adamson
notice of the foreclosure and the sale date, and Mr.
Adamson had ReconTrust's phone number on the notice
of default, he never attempted to contact ReconTrust
before the scheduled sale date, and did not attend the sale.
Additionally, Mr. Adamson did not seek an injunction or
file a lawsuit prior to the sale. It was not until after the sale
that Mr. Adamson contacted ReconTrust by telephone.
In order to show prejudice, Mr. Adamson would have
to show that he would have gone to a brick-and-mortar
office in Utah if such an office were available, and that
this would have changed the outcome of the sale. There is
no evidence in the record that Mr. Adamson would have
gone in person to ReconTrust's office, especially in light
of the fact that although ReconTrust's phone number was
included on the notice of default, Mr. Adamson did not
even attempt to contact ReconTrust until after the sale.
And even if he were to personally visit such an office, there
is no evidence that this would have changed the outcome
of the foreclosure sale, as there is no evidence in the record


that Mr. Adamson was capable of curing the default. 7


Therefore, this sale was not voidable and the Adamsons
may not seek to set it aside or qualify for damages. The


district court erred in dismissing the unlawful detainer
action by finding the trustee's deed to be void.


7 Mr. Adamson was trying to negotiate a loan
modification with Bank of America, but Bank
of America was not required to accept such a
modification after Mr. Adamson received the notice
of default. At that point, Mr. Adamson's statutory
right of redemption required curing the default.


*9  ¶37 As a final note, in 2011, after the trustee sale took
place, the Utah legislature adopted Utah Code section
57–1–23.5, which provides that “a person who does not
qualify as a trustee under Subsection 57-1-21(1)(a)(i) or
(iv) ... [and] conducts an unauthorized sale is liable to the
trustor for the actual damages suffered by the trustor as
a result of the unauthorized sale or $ 2,000, whichever
is greater.” This statutory remedy is not retroactive,
however, and is not applicable to the present case.


CONCLUSION


¶38 Today we clarify the differences between void,
voidable, and valid trustee's deeds under Utah law. The
trustee sale and resulting trustee's deed at issue in this case
are neither void nor voidable. The district court erred in
dismissing the unlawful detainer action, and we therefore
reverse and remand for further proceedings consistent
with this opinion.


All Citations


--- P.3d ----, 2017 WL 117356, 830 Utah Adv. Rep. 6, 2017
UT 2
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983 P.2d 586
Court of Appeals of Utah.


T. Tron BURGANDY aka Ronald
G. Smith, Petitioner and Appellant,


v.
STATE of Utah, DEPARTMENT OF HUMAN


SERVICES, Respondent and Appellee.


No. 981504–CA.
|


June 24, 1999.


Claimant for General Assistance (GA) benefits who had
elected to continue receiving benefits during unsuccessful
appeal from determination by Department of Human
Services (DHS) that he was ineligible to continue receiving
benefits, and who received notice from DHS requiring him
to pay back benefits received during pendency of appeal,
sought judicial review, challenging constitutionality of
statute requiring repayment. The Second District Court,
Ogden Department, Parley R. Baldwin, J., affirmed.
Claimant appealed, and the Court of Appeals, Bench, J.,
held that statute requiring repayment of GA benefits when
recipient has elected to continue receiving benefits during
pendency of an unsuccessful appeal from an ineligibility
determination does not violate open courts provision of
State Constitution.


Affirmed.


Attorneys and Law Firms


*586  Michael E. Bulson, Utah Legal Services, Inc.,
Ogden, for Appellant.


Jan Graham, Attorney General, Ann Rozycki, and
Karma K. Dixon, Assistant Attorney General, Salt Lake
City, for Appellee.


Before BENCH, BILLINGS and JACKSON, JJ.


OPINION


BENCH, Judge:


¶ 1 Appellant asserts that the trial court erred in
concluding that Utah Code Ann. § 35A–1–502 (1997) is


constitutional. This statute requires repayment of General
Assistance benefits when the recipient has elected *587
to continue receiving benefits during the pendency of an
unsuccessful appeal from an ineligibility determination.
Appellant contends that the statute violates the open
courts provision of the Utah Constitution because it
allegedly chills or burdens his constitutional right to a
hearing. We affirm.


BACKGROUND


¶ 2 General Assistance (GA) is a state-funded program
that provides monetary benefits to persons who have
been deemed unemployable, but are ineligible for
cash assistance under other state or federal programs.
GA is typically paid to Utahns who are temporarily
unemployable or who are awaiting an eligibility
determination for Social Security disability benefits. See
Utah Code Ann. § 35A–3–401 (1997).


¶ 3 In May 1994, the Department of Human
Services (the Department) determined that appellant was
unemployable, and began paying him GA benefits. In
July 1994, the Department notified appellant that it
no longer considered him unemployable and therefore
his GA benefits would terminate at the end of that
month. Appellant requested a hearing to challenge this
determination. He also requested that his GA benefits
continue while the hearing decision was pending. The
hearing request form contained the following notice: “If
the hearing decision supports the agency action and you
are not successful in any further appeal of that decision,
you may have an overpayment if you receive continued
or reinstated benefits. You will have to pay back any
overpayment.”


¶ 4 After a hearing was held, the hearing officer issued a
decision in October 1994 upholding the initial ineligibility
determination. Appellant then sought further agency
review of this decision. Meanwhile, his GA benefits were
terminated at the end of October.


¶ 5 The Office of Recovery Services (ORS) later served
appellant with a “Notice of Agency Action: Overpayment
Determination.” ORS claimed an overpayment of $726
—the amount of GA benefits appellant had received
from August through October 1994. Appellant requested
a hearing on the overpayment determination. All
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parties agreed to hold the overpayment hearing in
abeyance, pending a decision on appellant's challenge
to the ineligibility determination. The Director of the
Office of Administrative Hearings later affirmed the
ineligibility decision and, following yet another hearing,
an administrative law judge upheld the overpayment
determination.


¶ 6 Appellant then filed a complaint in district court
seeking judicial review of the agency decision. The trial
court affirmed the agency decision, and this appeal
followed.


ISSUE AND STANDARD OF REVIEW


¶ 7 The sole issue presented is whether section 35A–
1–502 of the Utah Code, which requires repayment of
benefits received during the pendency of an unsuccessful
appeal from an initial determination of ineligibility,
unconstitutionally chills or burdens appellant's due
process right to a hearing and thereby violates the open
courts provision of the Utah Constitution. See Utah
Const. art. I, § 11.


[1]  ¶ 8 We review a constitutional challenge to a statute
for correctness, giving no deference to the trial court. See
State v. Krueger, 975 P.2d 489, 495 (Utah Ct.App.1999).


ANALYSIS


[2]  ¶ 9 Section 35A–1–502 provides, in relevant part, that
“ ‘[o]verpayment’ means money, public assistance, or any
other thing of value provided ... to the extent that the
person receiving the thing of value is not entitled to receive
it or is not entitled to receive it at the level provided.” Utah
Code Ann. § 35A–1–502(1)(b)(i) (1997). The statute then
provides that “[e]ach provider, client, or other person who
receives an overpayment shall, regardless of fault, return
the overpayment or repay its value to the department
immediately” Id. § 35A–1–502(2) (1997).


¶ 10 Appellant concedes that “overpayment,” as defined
by the statute, encompasses the GA benefits he received
while his hearing was pending. Moreover, he does not
now contest the determination that he was ineligible for
GA benefits. Appellant contends, *588  however, that
neither the legislature nor the Department ever considered


“whether the statute so applied might infringe on a GA
recipient's constitutional rights.”


¶ 11 The constitutional provision appellant relies upon
provides as follows:


All courts shall be open, and every
person, for an injury done to him in
his person, property or reputation,
shall have remedy by due course
of law, which shall be administered
without denial or unnecessary delay;
and no person shall be barred from
prosecuting or defending before any
tribunal in this State, by himself or
counsel, any civil cause to which he
is a party.


Utah Const. art. I, § 11.


[3]  ¶ 12 Appellant undeniably received the hearing to
which he was entitled in this matter. See Goldberg v. Kelly,
397 U.S. 254, 261, 90 S.Ct. 1011, 1017, 25 L.Ed.2d 287
(1970) (establishing that due process entitles recipient to


pretermination hearing). 1  In fact, as evidenced by the
procedural history of this matter, he received numerous
opportunities to present his case.


1 At oral argument before this court, appellant asserted
that Goldberg mandates an entitlement to GA benefits
until the pretermination hearing is held, making
termination of benefits at any time before the hearing
date impermissible. Appellant conceded, however,
that this argument was not made to the trial court, nor
on appeal until a cursory discussion in his reply brief.
This argument, therefore, was not timely presented
and we will not address it. See, e.g., State v. Anderson,
789 P.2d 27, 29 (Utah 1990) (holding defendant could
not assert, as basis of error on appeal, issue not
raised before trial court, even though claim involved
constitutional right); Romrell v. Zions First Nat'l
Bank, 611 P.2d 392, 395 (Utah 1980) (holding as
general rule that issue raised for first time in reply
brief will not be considered on appeal); see also Utah
R.App. P. 24(c) (“Reply briefs shall be limited to
answering any new matter set forth in the opposing
brief.”).


¶ 13 Appellant argues that, although the statute does
not prevent or deny access to a hearing, the threat of
recovering an overpayment unconstitutionally chills or
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burdens his due process right to a hearing. It is important
to note that recipients of GA benefits are not required
to continue receiving benefits while awaiting the hearing
decision. A recipient can elect to discontinue benefits until
the hearing decision is rendered, thereby eliminating any
need for repayment. Repayment becomes an issue only
if the recipient affirmatively elects to continue benefits,
and the subsequent hearing decision upholds the initial
ineligibility determination.


¶ 14 Appellant chose to continue receiving GA benefits
after being notified that he would have to repay the
funds if the hearing decision upheld his initial ineligibility
determination. This notice was given to appellant in
the hearing request form as follows: “If the hearing
decision supports the agency action and you are not
successful in any further appeal of that decision, you
may have an overpayment if you receive continued
or reinstated benefits. You will have to pay back any
overpayment.” (Emphasis added.) The election to continue
benefits was thus left up to appellant, with the potential
for repayment made clear to him beforehand.


[4]  [5]  ¶ 15 In arguing that the statute infringes upon his
constitutionally protected rights, appellant relies heavily
upon Berry v. Beech Aircraft Corp., 717 P.2d 670 (Utah
1985). In striking down as unconstitutional a statute
of repose that abrogated a remedy, Berry established
the following two-part test for analyzing open courts
questions:


First, section 11 is satisfied if the law provides an
injured person an effective and reasonable alternative
remedy ‘by due course of law’ for vindication of his
constitutional interest. The benefit provided by the
substitute must be substantially equal in value or other
benefit to the remedy abrogated in providing essentially
comparable substantive protection to one's person,
property, or reputation, although the form of the
substitute remedy may be different....


Second, if there is no substitute or alternative remedy
provided, abrogation of the remedy or cause of action
may be justified only if there is a clear social or economic
evil to be eliminated and the elimination of an existing
legal remedy is not an arbitrary or unreasonable means
for achieving the objective.


Id. at 680 (emphasis added).


¶ 16 This two-part test applies only when a right has
been “abrogated.” See Black's *589  Law Dictionary 8
(5th ed.1979) (defining abrogate as “[t]o annul, cancel,
repeal, or destroy”). Appellant concedes that the right
to a hearing is not eliminated by section 35A–1–502. In
fact, this statute makes no mention of a hearing at all.
Therefore, there is no “abrogation” of a right, and the test
established in Berry does not apply in this case.


¶ 17 Appellant's argument that access to the courts,
although not eliminated, is chilled by the possibility of
having to repay GA benefits if the hearing officer upholds
the determination of ineligibility is more appropriately
analyzed under Jensen v. State Tax Commission, 835
P.2d 965 (Utah 1992). In Jensen, a statute required the
taxpayers to deposit the full amount of assessed taxes,
penalties, and interest (more than $340,000) with the Tax
Commission before seeking appellate review. Id. at 969.
The court held that requiring the taxpayers to deposit
the money, when the taxpayers were unable to do so,
was “an effective bar to judicial review.” Id. The court
then held that “to the extent that [a statute] precludes
reasonable access to judicial review, it violates the open
courts provision and is unconstitutional as applied.” Id.
(emphasis added). The court also established that the
statutory requirement was not unconstitutional in all
cases, stating that “[w]hen a taxpayer is able to meet the
requirement, the deposit must be paid.” Id.


¶ 18 Under Jensen 's analytical model, section 35A–1–
502 does not preclude “reasonable access” to the courts.
Appellant received a hearing with no preconditions,
obstacles, or other limitations. The potential of repayment
does not impede “reasonable access” to a hearing,
especially when the decision to continue receiving benefits
is left entirely up to the recipient, and notice of potential
repayment is given beforehand. Simply stated, section
35A–1–502 does not deny, restrict, chill, burden, or
impose conditions upon appellant's right and ability to
access the courts as guaranteed by Article I, Section 11 of
the Utah Constitution.


CONCLUSION


¶ 19 Section 35A–1–502 does not violate the open courts
provision of the Utah Constitution. Appellant received
notice of the possibility of repayment in the event of
an unsuccessful appeal, and he affirmatively elected to
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continue benefits. The repayment requirement does not
unreasonably burden appellant's access to the courts,
nor place an undue burden or chilling effect upon his
constitutional rights.


¶ 20 Accordingly, we affirm the decision of the trial court.


¶ 21 WE CONCUR: JUDITH M. BILLINGS, Judge, and
NORMAN H. JACKSON, Judge.


All Citations


983 P.2d 586, 372 Utah Adv. Rep. 18, 1999 UT App 208
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JURISDICTION 


This Court has jurisdiction pursuant to Utah Code § 78A-4-103(2)(j)  and Utah 


Code § 78A-3-102(3)(j). 


STATEMENT OF ISSUES AND STANDARD OF REVIEW 


ISSUE:  Are the provisions of Utah Code § 78B-3-104 (the “bond statute”) and 


Utah Code § 63G-7-601 (the “undertaking statute”), which relate to the filing of a bond 


and an undertaking when bringing an action against a police officer or a government 


entity, unconstitutional either facially or as applied to Kendall. 


Standard of Review:  “The issue of whether a statute is constitutional is a question 


of law, which we review for correctness, giving no deference to the trial court.”  Tindley 


v. Salt Lake City Sch. Dist., 2005 UT 30, ¶ 11, 116 P.3d 295, 299 (internal quotation and 


citation omitted). 


Preservation:  Kendall brought this action to challenge the constitutionality of 


these statutes both facially and as applied to Kendall.  (See e.g. R. 00042-60.) 


CONSTITUTIONAL OR STATUTORY PROVISIONS 


DuCiv. R. 67-1(c) states:  


(c) Deposit of Required Undertaking or Bond in Civil Actions.  
In any case involving a civil action against the State of Utah, its officers, or 
its governmental entities, for which the filing of a written undertaking or 
cost bond is required by state law as a condition of proceeding with such an 
action, the clerk of court may accept an undertaking or bond at the time the 
complaint is filed in an amount not less than $300.00. The court may 
review, fix, and adjust the amount of the required undertaking or bond as 
provided by law. The court may dismiss without prejudice any applicable 
case in which the required undertaking or bond is not timely filed.  
 
Utah Code § 78-11-10 (1953), attached hereto as Aplee. Add. 0001. 
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See also Utah Code § 78B-3-104 and Utah Code § 63G-7-601, as set forth 


in Appellant’s Brief. 


STATEMENT OF CASE 


On June 18, 2014, several Salt Lake City police officers were searching for a 


missing three-year-old boy in the area of Kendall’s home.  (R. 00043, ¶ 2.)  An officer 


entered the backyard of the home Kendall rents to search for the missing child and 


encountered Kendall’s dog.  (R. 00044, ¶¶ 3-4.)  The dog was shot after it charged the 


officer.  (R. 00044, ¶ 4.)  Shortly thereafter, Kendall filed a notice of claim with the City 


stating his intent to pursue claims under both federal and state law for the actions the City 


and its officers took pursuant to the search for the missing child.  (R. 00064-77.) 


Utah law awards attorney’s fees to the prevailing party in cases that assert state 


law claims against a police officer.  Utah Code § 78B-3-104 (the “bond statute”).  To 


ensure a police officer is able to collect at least some of the attorney’s fees he or she is 


entitled to receive, if they prevail, an individual that brings state law claims against a 


police officer is required to post a bond in an amount determined by the court to cover the 


attorney’s fees and costs that may be awarded.  Id.  The bond is only called on if the 


police officer prevails and attorney’s fees are awarded.  Utah law also requires an 


individual who brings state law claims against a government entity to file an undertaking 


(of not less than $300), which is used to cover the government entity’s costs if the entity 


prevails and costs are awarded.  Utah Code § 63G-7-601 (the “undertaking statute”).  The 


“bond statute” and the “undertaking statute” are sometimes referred to collectively 


hereinafter as the “statutes.” 
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Because state law claims are often brought together with federal law claims, the 


United States District Court for the District of Utah adopted a local rule to address the 


requirements of these statutes.  The rule states that when an individual is required by state 


law to post a bond or an undertaking the clerk may accept a bond or an undertaking in the 


amount of $300 at the time the complaint is filed.  DuCivR. 67-1(c).  The rule also 


provides that the court may “review, fix, and adjust” that amount at a later date.  Id.  


Rather than follow the guidance of the local rule and post a $300 bond and a $300 


undertaking and pursue his federal and state law claims, Kendall filed this action in the 


Third District Court challenging the constitutionality of the bond and undertaking 


statutes.  In the alternative, Kendall requested that the district court determine the amount 


of the bond and the amount of the undertaking Kendall was required to post to pursue his 


state law claims.  Salt Lake City and the various police officers Kendall intended to bring 


state law claims against were named as defendants (referred to hereinafter as the “City 


Defendants”). 


Shortly after filing the complaint, Kendall filed a motion for summary judgment 


arguing the statutes are facially unconstitutional because they violate the open courts 


provision, the right to petition government, procedural due process and equal protection.  


(R. 00185-201.)  The court heard oral argument on this issue and also heard testimony 


regarding Kendall’s ability to post a bond to cover attorney’s fees and the $300 


undertaking.  (R. 00621-815.)  The district court issued a ruling finding Kendall was 


required to pay the $300 undertaking, but found that Kendall was impecunious and not 


required to furnish a bond.  (R. 00543-551.) 
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With respect to Kendall’s challenge to the facial constitutionality of the statutes, 


the district court found Kendall did not have standing to challenge the constitutionality of 


the statutes because Kendall “admits he can afford the $300 minimum payment 


contemplated by the undertaking statute” and because the court has found “Kendall is 


impecunious and no bond must be furnished.”  (R. 00548-49.)  Despite finding Kendall 


did not have standing to challenge the constitutionality of the statutes the district court 


went on to find that neither statute violated the open courts provision, the right to petition 


government, procedural due process, or equal protection, as Kendall alleged.  (R. 00548-


51.) 


Shortly after this decision was issued, Kendall filed an action against Salt Lake 


City and the police officers named in this action asserting his state law claims and posted 


the $300 undertaking.  That action is currently pending before Judge Shelby in the United 


State District Court for the District of Utah.1  Despite not being required to post any bond 


and admitting he was willing and able to post the $300 undertaking, Kendall brings this 


appeal challenging the constitutionality of the bond and undertaking statutes, both 


facially and as applied to Kendall. 


  


                                                           
1  Kendall filed that action in Third District Court and the City Defendants 


removed it to the United States District Court for the District of Utah.  See Kendall v. 
Olsen, et al., Case No. 150907410 and Kendall v. Olsen, et al., Case No. 2:15-cv-00862. 







5 


STATEMENT OF FACTS 


A. Kendall Publicly Raised Funds to Pay for a Lawsuit Against the City and Its 
Officers. 


 
After the events of June 18, 2014, Kendall engaged an attorney and filed a notice 


of claim with Salt Lake City stating his intent to bring federal and state law claims 


against the City and various police officers for the actions they took in response to the 


report of the missing child.  (R. 00064-77.)  Kendall claims “at least $1.5M in damages, 


plus punitive damages, attorney’s fees and costs.”  (R. 00076; R. 00524, ¶ 7.)  To fund 


his litigation, Kendall set up a fund raising page on the website: 


http://www.gofundme.com/Justice-For-Geist.  (R. 00355-356.)2  Kendall also raised 


funds through PayPal by selling merchandise such a tee-shirts, coffee mugs, and stickers.  


(R. 00524, ¶ 10.)  As of September 11, 2015, Kendall had raised a total of $23,417.72 on 


his GoFundMe page and approximately $1,400 through PayPal.  (R.00524, ¶¶ 9-11). 


B. Kendall Filed the Complaint in this Action Challenging the Constitutionality 
of the Bond and Undertaking Statutes. 


 
In early 2015, rather than pursue his federal and state law claims against Salt Lake 


City and its police officers, Kendall filed the complaint in this action challenging the 


constitutionality of the bond and undertaking statutes.  (R. 00042-60.)  Kendall requested, 


in the alternative, that the district court determine the amount of the bond and the amount 


of the undertaking he would need to file to pursue his state law claims against the City 


and its police officers.  (Id.)  Shortly after filing the complaint, Kendall served initial 


                                                           
2  This website is commonly referred to as “GoFundMe” and will be referred to as 


the “GoFundMe website” hereinafter. 



http://www.gofundme.com/Justice-For-Geist
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disclosures, which included print outs of his various bank accounts.  (R. 00153-157.)  


Kendall then filed a motion for summary judgment claiming the statutes are facially 


unconstitutional or, in the alternative, that Kendall was impecunious and that he should 


not be required to post a bond.  (R. 00185-201.)  The motion was accompanied by a 


declaration of Kendall setting forth his assets and liabilities which notably stated he could 


afford the $300 minimum undertaking.  (R. 00243-245.)  Conspicuously absent from both 


the initial disclosures and Kendall’s declaration was any reference or accounting for the 


more than $23,000 Kendall raised on the GoFundMe website.  (R. 00153-157; R. 00243-


245.) 


The City Defendants opposed Kendall’s motion for summary judgment arguing 


the statutes are constitutional and disputed Kendall’s claims that he could not afford a 


bond to cover attorney’s fees for his state law claims.  Specifically, the City Defendants 


stated that they believed it would take approximately 100-120 hours to address Kendall’s 


state law claims and, based on the hourly rate for an attorney with the Salt Lake City 


Attorney’s Office, 3 a bond of $12,000 would be sufficient.  (R. 00350-52, ¶¶ 7-19.)  The 


City Defendants pointed out Kendall had raised nearly twice that amount on his 


GoFundMe website and filed a Rule 56(d) motion requesting limited discovery to 


determine the whereabouts of those funds.  (R. 00294-99.) 


  


                                                           
3  The Salt Lake City Attorney’s Office currently uses a rate of $123.62 per hour.  


(R. 00350-52, ¶¶ 12-14, R. 00756-57, 133:14-134:8.)  That rate is calculated using the 
formula approved by the Utah Supreme Court as the appropriate method for calculating 
the hourly rate of in-house counsel for purposes of recovering attorney fees.  (Id.) 
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C. The Court Permitted Discovery on the Whereabouts of the Monies Kendall 
Raised on GoFundMe. 


 
The district court granted the City Defendants’ Rule 56(d) motion and scheduled a 


hearing for September 15, 2015 to hear argument on Kendall’s motion for summary 


judgment.  (R. 00460-61.)  The City Defendants informed the district court that 


depending on the information Kendall produced pursuant to the City Defendant’s 


discovery requests, it may be necessary to hold an evidentiary hearing to determine the 


whereabouts of the $23,000 and whether he was indeed impecunious.  (R. 00483-84, R. 


00504, ¶¶ 1-3.)  Kendall objected to holding an evidentiary hearing.  (R. 00500.) 


On August 6, 2015, Kendall served his responses to the City Defendants’ 


discovery requests and provided his accounting for the $23,000 he raised on GoFundMe.  


(R. 00501.)  Kendall claimed the majority of the monies raised on the GoFundMe website 


were used to pay his current counsel’s legal bills.4  (R. 00494, ¶¶ 28-29.)  A review of 


Kendall’s legal bills revealed that the vast majority of the legal fees incurred to date were 


for work to bring claims challenging the constitutionality of the statutes—not to pursue 


Kendall’s claims against the City or its police officers for the events of June 18. 5  (R. 


000757-59, 134:9-136:14, R. 00822, City’s Ex. A-1.) 


                                                           
4  Kendall has an agreement with his current counsel where he pays counsel a 


discounted hourly rate and counsel will recover a percentage of any recovery achieved in 
the claims against the City Defendants for the actions they took in the search for the 
missing child.  (R. 00494, ¶¶ 28-29, R. 00822, Ex. P. 17.) 


5  Documents showed and Mr. Kittrell testified that as of September 1, 2015 at 
least $21,064.00 (or 442 billed hours) was for work challenging the constitutionality of 
the statutes.  (R. 000757-59, 134:9-136:14, R. 00822, City’s Ex. A-1.) 
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Having received Kendall’s accounting of the money he raised on GoFundMe, the 


City Defendants proposed proceeding on the declarations filed by the parties and the 


documents produced in discovery.  (R. 00500.)  Kendall’s counsel did not inform Kendall 


of the City Defendants’ offer to proceed in this manner, which would have saved 


considerable time and saved Kendall the additional cost and stress of preparing for an 


evidentiary hearing.  (R. 00687-88, 64:17-65:4.)  Instead, Kendall’s counsel insisted on 


proceeding with a full evidentiary hearing even though he had initially objected to 


proceeding in that way.  (R. 00500, R, 00504, ¶ 3, R. 00615-815.) 


D. The Court Heard Argument on Kendall’s Challenge to the Constitutionality 
of the Statutes and Evidence Regarding Kendall’s Impecuniosity and Ability 
to Furnish a Bond. 
 
On September 15, 2015, the court heard oral argument on Kendall’s motion for 


summary judgment regarding the facial constitutionality of the statutes and held an 


evidentiary hearing regarding Kendall’s financial ability to post the $12,000 bond the 


City Defendants requested and the $300 undertaking.  (R. 00639-777.)  Prior to the 


September 15 hearing the parties stipulated to numerous facts and the admissibility of 


almost all proposed exhibits.  (R. 00523-528.)  The evidence Kendall presented at the 


hearing regarding his assets and liabilities was consistent with, and merely repeated, his 


declaration and the parties stipulated statement of facts.  (R. 00655-85.)  On cross 


examination it was revealed that Kendall could not account for all the funds raised and 


that he would receive a windfall if he ended up prevailing on his state law claims and 


recovering attorney’s fees because he had no way of reimbursing the people that 


contributed to GoFundMe to assist in the payment of his legal fees.  (R. 00685-708.) 
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Kendall called two witnesses that repeated the information contained in their 


declarations regarding the cost of obtaining a bond.  (R. 00712-20.)  They also testified 


that if Kendall had $23,000 in cash that would be sufficient collateral for a $12,000 


bond.6  (R. 00715, 92:14-19; R. 00719, 96:4-11.)  Kendall also called two attorneys who 


repeated the testimony they presented in their declarations, testifying that they believed it 


was impossible to estimate the attorney’s fees and costs that would be incurred when 


representing a party in this action.  (R. 00264-71; 00720-51.)  On cross examination both 


witnesses admitted that they regularly represent clients in civil rights cases on a purely 


contingency-fee basis.  (R. 00728-29, 105:23-106:17, R 00740, 117:6-10.)  One attorney 


also admitted that when looking at a contingency-fee case it is necessary to look at the 


amount of time and money they are going to have to put into the case to decide whether 


to take that case.  (R. 00728-29, 105:23-106:17.) 


The City Defendants called one witness, Mark Kittrell, who testified that the City 


believed at $12,000 bond would be sufficient and the basis for that belief.  (R. 00350-52, 


¶¶ 8-15, R. 00752-57, 129:20-134:8.) 


E. The District Court Upheld the Statutes as Constitutional and Found Kendall 
Was Impecunious. 


 
The district court issued a memorandum decision upholding the constitutionality 


of the statutes and requiring Kendall to pay the $300 undertaking as required by the 


undertaking statute.  (R. 00543-52.)  Specifically, the district court found that Kendall 


                                                           
6  Notably, the parties stipulated that rather than obtain a bond from a bonding 


company, Kendall could satisfy the bond requirement by simply posting cash with the 
court.  (R. 00527, ¶ 43.) 
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admitted he could afford the $300 undertaking and was required to pay that amount, but 


found Kendall was impecunious and not required to post a bond pursuant to the bond 


statute.  (R. 00543-52.)  The district court further held that Kendall did not have standing 


to challenge the statutes because he could afford the $300 undertaking and was not 


required to post a bond.  (R. 00548-49.)  Despite Kendall’s lack of standing, the district 


court went on to find the statutes do not violate the open courts clause, the right to 


petition government, due process or equal protection.  (R. 00548-51.) 


F. Kendall Filed A Complaint Asserting His State Law Claims Against the City 
Defendants and Appealed the District Court’s Ruling that the Statutes Were 
Constitutional. 


 
Shortly after the district court issued its ruling, Kendall filed a complaint asserting 


his state law claims against the City Defendants and paid the $300 undertaking required 


by the undertaking statute.  See Kendall v. Olsen, case no. 2:15-cv-00862.  That action is 


currently pending before Judge Shelby in the United States District Court for the District 


of Utah.7  Id.  Kendall also appealed the district court’s decision in this case that the bond 


and undertaking statutes are constitutional. 


G. Kendall’s Motion to Strike the Declaration of Mark Kittrell.8 
 


Prior to the summary judgment and evidentiary hearing in this case, Kendall also 


filed a motion to strike the declaration of Mark Kittrell and to prevent him from testifying 
                                                           


7  See supra n.1. 
8  Although Kendall identified in his docketing statement his intent to appeal the 


district court’s ruling with respect to the Motion to Strike the Declaration of Mark 
Kittrell, Kendall’s appellate brief contains no argument on this point.  However, footnote 
10 of his Appellant’s Brief refers to the district court allowing testimony from Mr. 
Kittrell over Kendall’s objection.  Accordingly, these facts are included to give context to 
those statements. 
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on behalf of the City Defendants at the hearing.  (R. 00422-33.)  Curiously, Kendall 


argued Rule 3.7 of the Utah Rules of Professional Conduct prevented Mr. Kittrell from 


submitting a declaration or testifying for the City Defendants, even though the City 


Defendants were represented by another attorney and would be represented by another 


attorney at the hearing.  (Id.)  The district court denied Kendall’s motion and allowed Mr. 


Kittrell to testify at the hearing, but held that he was disqualified from continuing to 


represent the City Defendants in this matter.  (R. 00547-48.) 


SUMMARY OF ARGUMENT 


The Court should decline to hear this appeal because it is moot.  Kendall was not 


required to furnish a bond and was only required to pay a $300 undertaking that he 


admitted he could afford.  He has since filed an action asserting the very claims he 


alleges the statutes preclude him from filing.  A determination that the bond and 


undertaking statutes are unconstitutional will not afford him any relief.  Neither of the 


exceptions to the mootness doctrine apply. 


The Court should decline to hear this appeal for the additional reason that Kendall 


does not have standing to challenge the constitutionality of the statutes.  He was not 


required to pay a bond and he was not required to pay more than the $300 minimum 


undertaking that he stated he could afford.  He has since filed an action asserting his state 


law claims against the City Defendants.  Thus, a declaration from this Court that the 


statutes are unconstitutional can redress no alleged constitutional injury.  Likewise, 


alternative standing under the public interest doctrine is not appropriate in this case. 
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Should the Court decide to reach the merits of this appeal, it should affirm the 


district court’s finding that the statutes are constitutional on their face.  First, the statutes 


do not violate the open courts provision of the Utah Constitution or the right to petition 


government because they do not abrogate a claim.  Moreover, the statutes pass 


constitutional muster under a Berry analysis.  Second, the statutes do not violate the due 


process protections of the Utah and the United States constitutions because the statutes 


are reasonably related to a proper legislative purpose and satisfy the notice and hearing 


requirements of a procedural due process analysis.  Finally, the statutes do not violate the 


equal protection provisions of the Utah and United States constitutions because they do 


not create discriminatory classifications.  Moreover, any classifications created by the 


statutes are reasonably related to a proper legislative purpose.  Kendall has not shown 


otherwise. 


Finally, the Court may disregard Kendall’s claim that the statutes are 


unconstitutional as applied to Kendall.  The district court found that Kendall was 


impecunious and not required to post a bond and that Kendall need only pay the 


minimum $300 undertaking, which Kendall stated he could afford. 


ARGUMENT 


I. THE COURT SHOULD DECLINE TO RULE ON THE 
CONSTITUTONALITY OF THE BOND AND UNDERTAKING 
STATUTES BECAUSE THIS APPEAL IS MOOT. 
 
Kendall’s appeal of the district court’s ruling regarding the constitutionality of the 


bond and undertaking statutes is moot.  A controversy is moot “when the requested 


judicial relief cannot affect the rights of the litigants.”  Tillotson v. Meerkerk, 2015 UT 
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App 142, ¶ 9, 353 P.3d 165, 168.  Moreover, courts should refrain from unnecessarily 


deciding constitutional issues.  Hoyle v. Monson, 606 P.2d 240, 242 (Utah 1980) (“The 


right and power of the judiciary to declare whether legislative enactments exceed 


constitutional limitations is to be exercised with considerable restraint and in conformity 


with fundamental rules.”).  In particular, courts should not decide constitutional issues 


that no longer affect a particular litigant’s rights.  Id. (“One such fundamental rule of 


long-standing is that unnecessary decisions are to be avoided and that the courts should 


pass upon the constitutionality of a statute only when such a determination is essential to 


the decision in a case.”). 


Here, determining the constitutionality of the bond and undertaking statutes is not 


necessary because it will not affect Kendall’s rights.  The district court determined 


Kendall was impecunious and was not required to post a bond.  Likewise, the district 


court did not require Kendall to pay more than the $300 minimum undertaking that 


Kendall stated he could afford.  Kendall has since filed an action asserting the very 


claims he alleges the statutes preclude.  The Court should refrain from unnecessarily 


ruling on the constitutionality of the statutes because it will not provide any actual relief 


to Kendall. 


Likewise, while this Court may exercise discretion to decide issues that are 


technically moot under the exceptions to the mootness doctrine, neither of those 


exceptions apply here.  The collateral consequences exception to the mootness doctrine 


only applies when “collateral legal consequences may result from an adverse decision.”  


Matter of Giles, 657 P.2d 285, 286 (Utah 1982).  Kendall can show no adverse legal 
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consequences from the district court’s decision because he has already filed an action 


asserting the claims he asserts the statutes preclude. 


The public interest exception also does not apply.  The public interest exception to 


the mootness doctrine only applies “when the case [1] presents an issue that affects the 


public interest, [2] is likely to recur, and [3] because of the brief time that any one litigant 


is affected, is capable of evading review.”  Barnett v. Adams, 2012 UT App 6, ¶ 10, 273 


P.3d 378, 382.  The constitutionality of the statutes are not likely to “evade review.”  If 


the statutes operate, as Kendall claims, to preclude a party from bringing state law claims 


against a police officer or a government entity, then the party precluded from bringing 


such claims may bring an action challenging the constitutionality of the statutes.  The 


Court should decline to rule on the merits of this appeal. 


II. KENDALL DOES NOT HAVE STANDING TO CHALLENGE THE 
CONSTITUTIONALITY OF THE BOND AND UNDERTAKING 
STATUTES. 


 
A. Kendall Does Not Have Traditional Standing. 


 
As the district court previously ruled, Kendall does not have traditional standing to 


challenge the constitutionality of the statutes because the statutes have caused him no 


injury.  To show traditional standing, a party “must show three things: (1) that the party 


has been or will be adversely affected by the challenged actions, (2) that a causal 


relationship exists between the injury to the party, the challenged actions and the relief 


requested, and (3) that the relief requested is substantially likely to redress the injury 


claimed.”  State v. Roberts, 2015 UT 24, ¶ 46, 345 P.3d 1226, 1240 (internal quotation 


and citation omitted). 
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Traditional standing requires that the constitutionality of a statute is viewed from 


the perspective of the party raising the challenge.  See, e.g., Hoyle, 606 P.2d at 242 (“A 


constitutional question does not arise merely because it is raised and a decision is sought 


thereon; rather, the constitutionality of a statute is to be considered in the light of the 


standing of the one who seeks to raise the question and of its particular application”); 


Roberts, 2015 UT 24, ¶¶ 46-47 (“Standing requires that we view the constitutionality of a 


statute from the perspective of the party raising the challenge . . . a party may only 


challenge a statute to the extent the alleged basis of its infirmity is, or will be, applied to 


his detriment”) (internal quotation and citation omitted); State v. Hoffman, 733 P.2d 502, 


505 (Utah 1987) (“The constitutionality of a statute is considered in light of the standing 


of the [party] who raises the question and of its particular application in his case.”). 


A party whose interests are not affected by the validity of a statute may not attack 


that statute in the abstract.  Hoyle, 606 P.2d at 242 (“An attack on the validity of a statute 


cannot be made by parties whose interests have not been, and are not about to be, 


prejudiced by the operation of the statute.”); State v. Burke, 408 N.W.2d 239, 245 (Neb. 


1987) (“The traditional rule is that one to whom a statute may be applied constitutionally 


does not have standing to challenge that statute on the ground that it conceivably may be 


applied unconstitutionally to others in situations not before the court”).  In Hoyle, the 


Utah Supreme Court found the plaintiffs did not have standing to challenge the 


constitutionality of a filing fee statute because the district court found they could afford 


the filing fee so the statute did not operate to cause them any injury.  Hoyle, 606 P.2d at 


241-42.  In Roberts, the plaintiff claimed a statute hindered attorneys in defending certain 
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criminal defendants because the attorney could be subject to civil or criminal charges for 


reviewing material containing child pornography.  Roberts¸ 2015 UT 24, ¶¶ 44-49.  The 


court found the plaintiff did not have standing to challenge the statute because Roberts 


had not shown his counsel was hindered in his representation of the plaintiff making the 


plaintiff’s claims speculative at best.  Id. (emphasis added). 


Like the plaintiffs in Hoyle, Kendall cannot show any injury from the undertaking 


statute because he admitted he could afford the $300 minimum undertaking and Kendall 


was not required to pay more than the $300 undertaking.  Similarly, Kendall cannot show 


any injury from the bond statute because the district court found Kendall was 


impecunious and not required to furnish a bond.  Likewise, because Kendall has already 


filed an action asserting federal and state law claims against the City Defendants for 


claims arising from the search for the missing child, a declaration that the statutes are 


unconstitutional can redress no alleged constitutional injury.  Notably, Kendall did not 


even attempt to argue he had traditional standing to challenge the constitutionality of the 


statutes when the City Defendants raised this issue in a Rule 10 Motion for Summary 


Disposition.  (See generally Kendall’s Opp’n to City Defs’ Mot. for Summ. Disp.)  


Kendall simply cannot show he has traditional standing to challenge the statutes and the 


Court should dismiss this appeal. 
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B. Kendall Does Not Qualify for Alternative or Public Interest Standing. 
 


Kendall also cannot show he meets the requirements for alternative or public 


interest standing.9  Parties that lack traditional standing may pursue claims under the 


public interest exception to the traditional standing requirement, but that exception is 


narrowly applied.  Jenkins v. Swan, 675 P.2d 1145, 1150 (Utah 1983) (stating “this Court 


will not readily relieve a plaintiff of the salutary requirement of showing a real and 


personal interest in the dispute”).  To qualify for alternative standing a party must show: 


(1) that the issue being presented is one of sufficient public importance to balance the 


absence of the traditional standing criteria; and (2) that he or she is an appropriate party 


to bring suit.  BV Lending, LLC v. Jordanelle Special Serv. Dist., 2013 UT App 9, ¶ 12, 


294 P.3d 656, 660. 


Kendall cannot satisfy the first prong of this test and show the issues raised in this 


appeal are of sufficient importance to waive the traditional standing criteria.  An issue 


does not rise to the level of “sufficient public importance to balance the absence of the 


traditional standing criteria” simply because it challenges the constitutionality of a 


statute.  Gregory v. Shurtleff, 2013 UT 18, ¶ 36, 299 P.3d 1098, 1111 (“Every 


constitutional provision is surely important, but not every alleged violation of a 
                                                           


9  The City Defendants anticipate Kendall will request this Court permit this 
appeal to proceed by granting him public interest standing, even though that request was 
never made to the district court.  In response to the City Defendants’ Motion for 
Summary Disposition, which demonstrated Kendall did not have traditional standing to 
bring this appeal, Kendall argued the Court should afford him public interest standing.  
(See Kendall’s Opp’n to City Defs’ Mot. for Summ. Disp.)  Notably, Kendall never asked 
the district court to invoke public interest standing, despite the fact the City Defendants 
argued (and the district court found) Kendall did not have traditional standing to 
challenge the statutes. 
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constitutional provision will provide a basis for public-interest standing.”).  Rather, to 


warrant waiver of the traditional standing requirements the issue raised must affect the 


community as a whole.  BV Lending, 2013 UT App 9, ¶¶ 14-16. 


For example, in BV Lending, the plaintiff sought to challenge the constitutionality 


of the notice requirements contained in the Utah Assessment Area Act, which did not 


require actual notice of an assessment be provided individually to mortgagees.  Id., ¶¶ 1-


5.  This Court found “our jurisprudence suggests that an issue of public importance is 


generally one where the outcome of the particular dispute at issue will itself affect the 


community, not one which involves only a potential impact on certain individual 


members of the public in the future.”  Id., ¶ 14.  The court ultimately concluded that the 


plaintiff did not raise an issue of sufficient public importance to waive the traditional 


standing requirements because a failure to provide the plaintiff with actual notice of the 


assessment, while important, had only the potential to impact other individuals or entities 


similarly situated at some future time, not the public at large.  Id., ¶ 16. 


Kendall also cannot satisfy the second prong of this test and show that he is an 


“appropriate party” to challenge the constitutionality of the statutes.  A party is not an 


“appropriate party” if they lack sufficient personal interest in the injury he or she seeks to 


redress.  See, e.g., Packer v. Utah Attorney General’s Office, 2013 UT App 194, ¶¶ 16-


20, 307 P.3d 704, 709-10 (finding plaintiff was not an “appropriate party” because he 


“lacked a personal interest” in the injury he sought to redress); Jenkins, 675 P.2d at 1150 


(1983) (finding a court should consider the party’s interest in the matter and “whether 


there is anyone who has a greater interest in the outcome of the case than the plaintiff”); 
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BV Lending, 2013 UT App 9, ¶ 13 (noting that the district court found a party that was 


not obligated by statute to pay the assessment lacked “the interest necessary to effectively 


assist the court in developing and reviewing all relevant legal and factual questions.”) 


(internal quotation and citation omitted).  Kendall is not an appropriate party to challenge 


the constitutionality of the statutes because he lacks sufficient interest in the injury he 


seeks to redress.  He was not required to post a bond and he admitted that he could afford 


to pay the $300 minimum undertaking.  Kendall has since filed an action and is pursuing 


his state law claims. 


Finally, a court should only grant public interest standing where the issue is 


unlikely to be raised, if standing is not granted.  Gregory, 2013 UT 18, ¶ 37 (recognizing 


the fact that the claims are unlikely to be brought by anyone else, is “a necessary part of 


the showing parties must make under the public-interest standing doctrine.”); see also BV 


Lending, 2013 UT App 9, ¶ 16 (denying public interest standing and noting that if the 


statute at issue impacted others in the future those “individuals or entities would 


themselves have standing to challenge the [statute]”).  The issues Kendall raises in this 


appeal may be raised if and when they ever operate to prevent access to the courts. 


III. THE BOND AND UNDERTAKING STATUTES ARE NOT FACIALLY 
UNCONSTITUTIONAL. 


 
A. The Bond and Undertaking Statutes Do Not Violate the Open Courts 


Provision of the Utah Constitution. 
 


The bond and undertaking statutes do not violate the open courts provision of the 


Utah Constitution because they do not abrogate a claim.  “[T]he plain meaning of the 


[open courts clause]’ is that it ‘imposes some substantive limitation on the legislature’s 
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ability to abolish judicial remedies in a capricious fashion.”  See Tindley, 2005 UT 30, 13 


(internal quotation and citation omitted).  “Although the open courts clause protects both 


substantive and procedural rights, the clause is not an absolute guarantee of all 


substantive rights.”  Id., ¶ 17.  “Rather, it applies only to legislation which abrogates a 


cause of action existing at the time of its enactment.”  Id. (internal quotation and citation 


omitted).  If a statute abrogates a claim that existed at the time it was enacted, the court 


must engage in a Berry analysis.  See, e.g., Judd v. Drezga, 2004 UT 91, ¶¶ 10-18, 103 


P.3d 135, 139-141.  Neither the bond statute nor the undertaking statute abrogates a 


claim.  Furthermore, even under a Berry analysis both statutes pass constitutional muster. 


1. The Statutes Do Not Abrogate a Claim as Demonstrated by Utah 
Supreme Court Precedent and the Facts of this Case. 
 


The bond and undertaking statutes do not abrogate a claim as demonstrated by 


Utah Supreme Court precedent and the facts of this case.  When faced with a claim that a 


statute violates the open courts provision, a court must determine whether the statute 


abrogates an existing claim.  Where no claim is abrogated, no constitutional violation is 


shown.  See, e.g., Tindley, 2005 UT 30, ¶¶ 12-26 (finding limitation on recoverable 


damages in Governmental Immunity Act did not violate open courts provision because it 


did not abrogate a claim that existed at the time the statute was enacted). 


Whether the bond statute violates the open courts provision of the Utah 


Constitution was squarely addressed by the Utah Supreme Court in Zamora v. Draper, 


635 P.2d 78, 80-82 (Utah 1981).  Specifically, the Utah Supreme Court found a prior 


version of the bond statute was constitutional on its face.  Id. at 80 (“it is our view that 
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the statute in question is not necessarily unconstitutional as applied in usual and ordinary 


circumstances.”).  It recognized that the statute could operate to restrict access if applied 


to an individual that was unable to afford the bond.  Id. at 80-82.  However, the court 


found the statute did not violate the open courts provision because “courts have the 


means at their command of conducting appropriate preliminary procedures” to determine 


whether a plaintiff is impecunious and unable to furnish a bond.  Id. at 81.  The court’s 


decision turned on the fact that the statute contained language that stated the bond would 


be “in an amount fixed by the court.”  Id. at 81 (“the statute itself allows some flexibility 


wherein it provides that the bond shall be ‘in an amount fixed by the court . . .”).  The 


court concluded this language meant a court “may fix a bond in accordance with the 


plaintiff’s circumstances, however impoverished he may be, and yet allow him access to 


the court to seek justice, as assured by Sec 11 of Article I of the State Constitution.”  Id. 


at 80-82.  The Utah Supreme Court reaffirmed its finding three years later when the 


constitutionality of that statute was challenged again.  Snyder v. Cook, 688 P.2d 496, 498 


(Utah 1984). 


Kendall seeks to distinguish these cases on the grounds that these decisions 


concern a prior version of the bond statute that Kendall claims was completely different.  


A comparison of the plain language of the statutes demonstrates that distinction is 


unavailing.10  Both versions of the bond statute award attorney’s fees to the prevailing 


party and require the posting of a bond to cover all attorney’s fees and costs in the event 


                                                           
10  Copies of Utah Code § 78-11-10 and Utah Code § 78B-3-104 are attached 


hereto as Aplee. Add. 0002. 
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the officer prevails on the state law claims.  Compare Utah Code § 78-11-10 (requiring a 


bond to cover “all costs and expenses that may be awarded against such plaintiff, 


including a reasonable attorney’s fee to be fixed by the court.”); Utah Code § 78B-3-


104(1)-(2) (requiring a bond to cover “all estimated costs and attorney fees the officer 


may be expected to incur in defending the action.”).  Likewise, both statutes require the 


court to set the amount of the bond, which was the language the court in Zamora found 


important and gave courts flexibility to determine whether the statute would be 


unconstitutional as applied to a particular plaintiff.  Compare Utah Code § 78-11-10 


(requiring “a written undertaking with at least two sufficient sureties in an amount to be 


fixed by the court”); Utah Code § 78B-3-104(1) (requiring the posting of “a bond in an 


amount determined by the court.”). 


Moreover, to the extent there is any ambiguity as to the intent of the legislature 


when it enacted the current version of the bond statute, the court need look no further 


than the statements of the bill sponsor.  See, e.g., Graves v. N. E. Servs., Inc., 2015 UT 


28, ¶ 67, 345 P.3d 619, 633-34 (“We may resolve ambiguities in the text of the law by 


reference to reliable indications of legislative understanding or intent (as in legislative 


history)”).  As Kendall concedes, the bill sponsor stated the 2008 bill that enacted the 


current version of the bond statute was simply a recodification bill that included some 


“technical cleanup.”  (Appellant Br. 22, n.7.)  Indeed, it was repeatedly stated throughout 


the passage of that bill that the bill did not make any substantive changes.  (R. 00647, 


24:15-23.)  Kendall seeks to inflate the importance of the fact that the recodification bill 


repealed Utah Code § 78-11-10 and enacted Utah Code § 78B-3-104, but it is clear from 
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a comparison of the language of the two statutes that the bill did nothing more than 


change the numbering and formatting and modernize the language.  See supra n.9. 


The decisions in Zamora and Snyder are equally applicable to the undertaking 


statute.  Like the bond statute, the undertaking statute provides the undertaking will be in 


“a sum fixed by the court.”  Utah Code § 63G-7-601(2).  This is the language the court 


found important in Zamora and provided courts flexibility to determine whether the 


statute would be unconstitutional as applied to a particular plaintiff.  See Zamora, 635 


P.2d at 80-82.  As demonstrated by the facts of this case, the bond and undertaking 


statutes do not abrogate a claim and Kendall has not shown otherwise. 


2. The Bond and Undertaking Statutes Do Not Abrogate a Claim 
Because There was No Ability to Bring the Claims at Issue When 
the Statutes were Adopted. 
 


The bond and undertaking statutes do not abrogate a claim for the additional 


reason that there was no ability to bring the claims at issue in this case when the statutes 


were adopted.  The open courts clause applies when legislation abrogates a cause of 


action that existed at the time of its enactment.”  Tindley, 2005 UR 30, ¶¶ 17-18.  “The 


legislature thus remains free to abrogate or limit claims that could not have been brought 


under then-existing law.”  Id. at ¶ 17.  “Claims barred by the doctrine of governmental 


immunity are an example of this principle.”  Id.  See also, DeBry v. Noble, 889 P.2d 428, 


435 (Utah 1995) (“the scope of the protections afforded by article I, section 11 [have] to 


be viewed in light of the immunities that were recognized when the Utah Constitution 


was adopted,” including “governmental immunity.”). 
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When determining whether a statute abrogates a claim, a court looks to the law at 


the time of statehood.  See, e.g., Tindley, 2005 UT 30, ¶¶ 9-26; Ross v. Schackel, 920 


P.2d 1159, 1162-66 (Utah 1996).  As set forth in Ross, at the time of statehood public 


officials were shielded by immunity if the act involved the exercise of discretion, but 


enjoyed no immunity for negligently performed ministerial acts.  Ross, 920 P.2d at 1162.  


Ministerial acts are acts that afford the officer no discretion in how they are performed.  


Id. at 1164.  An example of a ministerial act is docketing the payment of a fine.  Id. at 


1164.  An example of a discretionary act is the arrest and imprisonment of an individual.  


Id. at 1163.  Responding to a call regarding a missing child falls squarely within the 


discretionary acts of a police officer.  Thus, when the bond statute was first passed in 


1951, Kendall did not have a claim against police officers for the actions at issue in this 


case and the bond statute can abrogate no claim.  See 1951 Ch. 58, § 1, enacting Utah 


Code § 104-11-16 (1951) (the first version of the bond statute). 


Likewise, when the Governmental Immunity Act of Utah, which contains the 


undertaking requirement at issue in this case, was first passed, government entities were 


immune from suit for activities that qualified as governmental functions.  See Tindley, 


2005 UT 30, ¶¶ 20-26.  A police response to a call regarding a missing child is clearly a 


governmental function for which immunity applied prior to the passage of the 


Governmental Immunity Act in 1965 and the undertaking requirement can abrogate no 


claim.  The Court’s open courts analysis may end here. 


  







25 


3. The Bond and Undertaking Statutes do not Violate the Open Courts 
Provision Under a Berry Analysis. 


 
The Court should not engage in a Berry analysis because Berry begins with the 


presumption that a legal remedy was abolished.  See, e.g., Wood v. Univ. of Utah Med. 


Ctr., 2002 UT 134, ¶ 15, 67 P.3d 436, 443 (“because the statute did not abrogate an 


existing legal remedy, and because the Berry test begins with the presumption that a legal 


remedy was abolished, the legislation satisfies the first Berry hurdle . . . we need not 


apply the second part of the Berry test.”).  Because the statutes do not abrogate a claim, a 


Berry analysis is not required.  Regardless, the statutes pass constitutional muster under a 


Berry analysis. 


Berry holds that a statute that abrogates a claim is acceptable if it (1) provides an 


injured person an effective and reasonable alternative remedy, or (2) seeks to eliminate a 


clear social or economic evil.  Berry By & Through Berry v. Beech Aircraft Corp., 717 


P.2d 670, 680 (Utah 1985).  As demonstrated by the facts of this case, a plaintiff has an 


adequate alternative remedy as he or she may pursue federal constitutional claims without 


the requirement to file a bond.  See, e.g., Day v. State ex rel. Utah Dept. of Public Safety, 


1999 UT 46, ¶¶ 41-42, 980 P.2d 1171, 1185-86 (finding that the amendment to the 


Governmental Immunity Act of Utah to remove all claims against government 


employees, except for fraud and malice, provided an adequate alternative remedy because 


a plaintiff could bring a claim against the government entity for the acts of the employee).  


Indeed, DuCiv. R. 67-1(c) directs a plaintiff that wishes to file state law claims 


concurrent with its federal claims that it may satisfy the requirements of the bond and 
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undertaking statutes by filing a bond and/or an undertaking of $300 with the clerk of the 


court at the time the complaint is filed, which may be adjusted by the court at a later date.  


Finally, the bond and undertaking statutes seek to eliminate the clear social and economic 


evil of the filing of meritless state law claims against police officers and government 


entities and to ensure the ability of these defendants to collect the attorney’s fees and 


costs they are entitled to receive should they prevail.  Accordingly, even under a Berry 


analysis, the bond and undertaking statutes pass constitutional muster. 


4. Kendall’s Claims that the Statutes Violate the Open Courts 
Provision Lack Merit. 
 


Kendall urges this Court to ignore two controlling decisions of the Utah Supreme 


Court and find the bond and undertaking statutes violate the open courts provision based 


on the decision of the Florida Supreme Court in Psychiatric Assocs. v. Siegel, 610 So. 2d 


419 (Fla. 1992).11  But “the meaning of our open courts clause is not dependent upon 


another state’s interpretation of a similar provision.”  Tindley, 2005 UT 30, ¶ 16.  


“Rather, [Utah court’s] should rely on our own state history and precedent to determine 


the purpose and meaning of article I, section 11’s protection.”  Id. (internal quotation and 


citation omitted).  Here, there are two Utah Supreme Court decisions that find Utah’s 


bond statute does not violate the open courts provision of the Utah Constitution.  Until 


and unless Kendall satisfies “the substantial burden” of convincing the Utah Supreme 


                                                           
11  Notably, unlike the Utah Statute, the statute challenged in Psychiatric Assocs. 


only awarded attorney’s fees to the defendant and only required the plaintiff to file a 
bond.  See Utah Code § 78B-3-104 (awarding the prevailing party attorney’s fees and 
costs and requiring a bond from the plaintiff and an official bond for the officer to cover 
those fees and costs). 
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Court that its decisions in those cases were wrong, the decisions in Zamora and Snyder 


are binding on this Court and the decisions from other states are unavailing.  Id., ¶ 14 


(“Under the doctrine of stare decisis, [a party seeking to overturn a prior decision of the 


Utah Supreme Court] assumes the substantial burden of convincing [the Utah Supreme 


Court] that ‘the rule was originally erroneous or is no longer sound because of changing 


conditions and that more good than harm will come by departing from precedent.’”) 


(internal quotation and citation omitted).12 


The Court may also disregard Kendall’s claim that the bond and undertaking 


statute violate the open courts provision because Utah Code § 78B-5-825 awards 


attorney’s fees and costs to prevailing parties.  The ability to collect attorney’s fees and 


costs for the filing of a claim that lacked merit and was not brought in good faith is not 


relevant in determining whether a provision violates the open courts provision of the 


Utah Constitution. 


B. The Bond and Undertaking Statutes do not Violate the Petition Clauses 
of the Utah and the United States Constitution. 
 


The bond and undertaking statutes do not violate the petition clauses of the Utah 


and United States constitutions for the same reasons they do not violate the open courts 


provision.  As set forth in detail above, both statutes contain language that has been 


interpreted by the Utah Supreme Court to give a court flexibility to waive the requirement 


to file a bond or an undertaking, if a plaintiff is indeed impecunious.  As demonstrated by 


                                                           
12  Notably, Utah is not alone in finding its bond statute constitutional.  Courts 


from other jurisdictions have found bond statutes similar to Utah’s are constitutional.  See 
infra § III, C, 2. 
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the facts of this case, where Kendall has filed his complaint and is pursuing his state law 


claims, the statutes have not and do not operate to prevent a plaintiff from exercising his 


or her right to petition government. 


C. The Bond and Undertaking Statutes do not Violate Substantive Due 
Process. 
 


Kendall claims the statutes violate substantive due process because they are not 


reasonably related to a proper legislative purpose and are arbitrary and capricious.  When 


undertaking a substantive due process analysis under either Article I, Section 7 of the 


Utah Constitution or under the Fourteenth Amendment to the United States Constitution, 


courts apply a rational basis test unless the governmental action implicates a fundamental 


right or interest.  State v. Candedo, 2010 UT 32, ¶ 16, 232 P.3d 1008, 1013-14.  The right 


to bring state law claims is not a fundamental right and the lower rational basis test 


applies.13  Tindley, 2005 UT 30, ¶ 29.  Under the rational basis test statutes must be 


upheld if they are reasonably related to a proper legislative purpose and are neither 


arbitrary nor discriminatory.  Id.  The statutes do not violate substantive due process 


                                                           
13  Kendall’s brief contains no argument that a higher standard of review applies to 


Kendall’s due process challenge.  However, Kendall’s attorney communicated to counsel 
by email that an argument on this point was inadvertently omitted and that it would be 
included in Kendall’s Reply brief.  Kendall’s counsel suggested the City Defendants may 
want to address this point in their Appellee brief.  A party may not raise a new argument 
for the first time in a Reply Brief.  Utah R. App. P. 24(c); (“[r]eply briefs shall be limited 
to answering any new matter set forth in the opposing brief”); Brown v. Glover, 2000 UT 
89, ¶ 23, 16 P.3d 540, 545 (“issues raised by an appellant in the reply brief that were not 
presented in the opening brief are considered waived and will not be considered by the 
appellate court.”).  This may not be remedied by informing the City Defendants by email 
that the argument will be raised in the Reply Brief.  The City Defendants cannot be 
expected to respond substantively to an argument they have not seen. 
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because they are reasonably related to a proper legislative purpose and are not arbitrary or 


discriminatory.  Kendall has not shown otherwise. 


1. The Statutes are Reasonably Related to a Proper Legislative 
Purpose. 


 
The statutes are reasonably related to a proper legislative purpose.  It is not the 


province of the courts to “rule on the wisdom of the [statutes at issue] or to determine 


whether the [statutes are] the optimal method for achieving the desired result.”  Tindley, 


2005 UT 30, ¶ 32.  “Rather, [the Court’s] inquiry is limited to the Act’s 


constitutionality.”  Id.  Likewise, in reviewing the legitimacy of a legislative purpose, 


courts are not limited to considering only “those purposes that can be plainly shown to 


have been held by some or all legislators.”  Ryan v. Gold Cross Servs., Inc., 903 P.2d 


423, 427 (Utah 1995) (internal quotation and citation omitted).  “Rather, the court will 


sustain legislative action if it can reasonably conceive of facts which would justify the 


classifications made by the legislation.”  Id. (“we do not require exact proof of the 


legislative purposes; it is enough if a legitimate purpose can be reasonably imputed to the 


legislative body.”). 


The purpose of the bond statute was expressly recognized by the Utah Supreme 


Court in Zamora:  


[P]eace officers are in an especially hazardous calling rendering a service 
essential to public safety and welfare. While it is the privilege of most of us 
to steer clear of situations where there is violence and danger, it is the 
sworn duty of peace officers to go into such situations. Without extenuating 
thereon, this exposes them to the possibility of becoming involved therein 
and of incurring animosities of those engaged in such troubles, with the 
consequent risks of lawsuits which may emanate therefrom. 
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[W]e see nothing inherently unreasonable in the legislature viewing it as 
within the police power of the sovereign, in the interest of maintaining the 
peace and good order of society, to provide this measure of protection to 
that class of officers who are willing to undertake that hazardous 
responsibility 
 


Zamora, 635 P.2d at 80.  The bond statute is an attorney’s fees provision that awards fees 


to the prevailing party.  To ensure there is an opportunity for the police officer to actually 


recover fees if the officer prevails on the claims, and to discourage the filing of harassing 


and frivolous claims, a bond is required.14 


Like the bond statute, the undertaking statute requires a party that brings a claim 


against a government entity to file an undertaking of at least $300 to ensure the 


government entity can collect at least some of its costs, if the government entity prevails 


on the claims and costs are awarded.  The legitimacy of that statute has also been 


recognized.  Hansen v. Salt Lake County, 794 P.2d 838, 840 (Utah 1990) (“The policy of 


discouraging nuisance suits that supports the undertaking requirement is the same as that 


supporting the cost bond that can be required of nonresident plaintiffs under rule 12(j) of 


the Utah Rules of Civil Procedure.”). 
                                                           


14  This case is a classic example of the type of overzealous litigation the bond and 
undertaking statutes were intended to discourage.  Kendall has filed a smorgasbord of 
state law claims against five different officers and the City for the actions of those 
officers.  As demonstrated by the motions currently on file with the United States District 
Court, most (if not all) of those claims are precluded and are also duplicative of Kendall’s 
federal and state constitutional claims.  The City Attorney’s Office has spent time 
preparing motions to dispose of those claims, when a quick review of the law 
demonstrates these claims fall within the parameters of the Governmental Immunity Act 
of Utah and are excluded by the public duty doctrine.  Requiring a bond serves the 
purpose of requiring a plaintiff and his attorney to appropriately research claims before 
bringing them and ensures the party defending against such claims is able to collect, at 
least in part, the attorney’s fees and costs they are entitled to receive by statute when they 
prevail on such claims. 
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2. Kendall has not Shown the Statutes are not Reasonably Related to a 
Proper Legislative Purpose or are Arbitrary or Discriminatory. 


 
Kendall has not shown the statutes are not reasonably related to a proper 


legislative purpose or that they are arbitrary or discriminatory.  Kendall’s attempts to 


distinguish the Utah Supreme Court’s decision in Zamora on the grounds it concerns a 


prior version of the bond statute are unavailing because the current bond statute contains 


the same operative provisions.  See supra § III, A, 1.  Similarly, the cases Kendall seeks 


to rely on are readily distinguishable because they concern bond statutes that, unlike 


Utah’s statute, do not concern a reciprocal attorney fee provisions and do not include 


provisions that allow a court to set the amount of the bond commensurate with the party’s 


ability to pay.  (See, e.g., Appellant Br. 34-35 citing Psychiatric Assocs., 610 So. 2d at 


424 (finding a Florida statute that did not contain a reciprocal attorney fee provision or 


the ability for the court to weigh a plaintiff’s ability to post a bond violated due process); 


Detraz v. Fontana, 416 So. 2d 1291, 1292 (La. 1982) (same).)15  The courts in those 


cases found those facts important in reaching the conclusion that the statutes at issue 


violated substantive due process. 


Indeed, courts from other jurisdictions that have considered bond statutes similar 


to Utah’s bond statute find the statutes are rationally related to a proper legislative 


purpose.  For example in Urrizaga v. Twin Falls County, 106 Fed. Appx. 546, 549 (9th 


Cir. 2004) the court upheld Idaho’s version of the bond statute that requires a plaintiff to 
                                                           


15  The third case Kendall cited in an attempt to show the statutes violate 
substantive due process did not find the provisions at issue were unconstitutional under a 
due process analysis.  (Appellant Br. 35, citing Lindsey v. Normet, 405 U.S. 56, 64-69 
(1972) (concluding the challenged provisions did not violate due process).) 







32 


post a bond when bringing state law claims against a law enforcement officer.  Id.  The 


court found that the purpose of the statute in ensuring payment to the defendant of all 


costs and expenses that may be awarded, including reasonable attorney’s fees, met the 


requirements of rationality.  Id.  See also Rhodes v. Superior Court, 90 Cal. App. 3d 484, 


489 (Cal. Ct. App.  1979) (finding a statute that required plaintiffs to post a bond 


constitutional because the court found a reasonable interpretation of the statute was that it 


permitted a hearing to determine the merit of the lawsuit and to set the amount of the 


undertaking). 


Kendall inaccurately claims the statutes result in gross injustices because claims 


are dismissed without being heard on the merits.  When claims are dismissed for a failure 


to file a necessary bond or undertaking they are dismissed without prejudice.  See, e.g., 


Rippstein v. City of Provo, 929 F.2d 576, 578 (10th Cir. 1991) (“the appropriate remedy 


for failure to make a timely filing of an undertaking under section 63–30–1916 is 


dismissal without prejudice”); Mglej v. Garfield County, No. 2:13-CV-713, 2014 WL 


2967605, at *2 (D. Utah July 1, 2014) (stating “Utah case law is clear that undertakings 


and bonds must be filed contemporaneously with the filing of the complaint” and that 


“failure to post an undertaking and bond necessitates dismissal without prejudice.”).  The 


plaintiff is free to re-file the claim with the necessary bond or undertaking at any time. 


Similarly, Kendall was not required to expend significant funds and experience 


significant delay in the filing of his action in this case as a result of the bond and 


                                                           
16  Utah Code § 63-30-19 was a prior version of Utah Code § 63G-7-601 that 


contained almost identical language. 
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undertaking statutes.  Kendall was free to file claims at any time and to post the bond and 


undertaking as set forth in DuCiv R. 67-1(c).  Instead, Kendall chose to challenge the 


constitutionality of the statutes.17  Kendall and his attorney (not the City Defendants) are 


responsible for the funds expended in that endeavor and for any delay Kendall 


experienced in pursuing his state law claims against the City and its officers. 


Kendall’s claim that the statutes are arbitrary and capricious because a judge has 


unfettered discretion in setting the amount of the bond or undertaking is also unfounded.  


“If [an] act operates equally and affords freedom from arbitrary action it satisfies the 


requirements of substantive due process.”  Mineer v. Bd. of Review of Indus. Comm’n, 


572 P.2d 1364, 1366 (Utah 1977).  The absence of strict guidelines or standards does not 


make a statute or the courts exercise of discretion arbitrary or discriminatory.  Indeed, 


permitting a court to set the amount of the bond and the undertaking is hardly unique.  


District courts are called on to set bond amounts when an appeal is filed.  See Utah R. 


App. P. 6 (requiring the filing of a bond “in the sum of at least $300 or such greater 


amount as the trial court may order on motion of the appellee to ensure payment of all 


costs on appeal”).  Likewise, courts are frequently called on to exercise discretion in 


determining whether a party may recover attorney’s fees, the amount a party may recover 


in attorney’s fees, and setting bail amounts. 


                                                           
17  Kendall testified that he did not have collateral to post a bond because he had 


spent the more than $23,000 he raised on GoFundMe on attorney’s fees.  See supra 4-9, 
§§ B-D.  A review of Kendall’s attorney’s fees demonstrated that by September 1, 2015 
his attorney had charged him more than $21,064.00 (and billed 442 hours) to challenge 
the constitutionality of the bond and undertaking statutes in this action.  Id. 
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Here, there are even procedural rules that provide additional guidance.  As set 


forth in DuCiv R. 67-1(c) a party may satisfy the requirement of the bond and 


undertaking statutes by filing a bond and an undertaking in the amount of $300 at the 


time the complaint is filed.  DuCiv R. 67-1(c).  In the event a higher amount is requested, 


a court may hold a hearing to determine the merit of the request and to determine whether 


the plaintiff has the financial means to satisfy the request. 


Finally, Kendall cites extensively to the testimony of two attorneys he called to 


testify at the evidentiary hearing in this matter in an attempt to support the claim that it is 


completely impossible to make a reasonable estimation of the time an attorney will spend 


on a matter.  But attorneys regularly provide clients estimations to give clients an idea of 


the costs they will incur.  Moreover, the attorneys Kendall called to testify stated they 


regularly accept cases on a contingency fee basis and necessarily must estimate the 


amount of time they will spend on a matter when they decide whether to accept a case.  


See supra 7-9, § D.  The bond and undertaking statutes do not violate due process and 


Kendall has not shown otherwise. 


D. The Bond and Undertaking Statutes do not Violate Procedural Due 
Process. 


Kendall erroneously claims the requirement to post a bond and an undertaking at 


the time a complaint is filed is a taking and violates procedural due process because no 


hearing is required.  Procedural due process requires, “at a minimum, ‘timely and 


adequate notice and an opportunity to be heard in a meaningful way.”  In re Worthen, 926 


P.2d 853, 876 (Utah 1996) (internal quotation and citation omitted).  But “due process is 
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not a technical concept that can be reduced to a formula with a fixed content unrelated to 


time, place, and circumstances.”  Id.  “Rather, the demands of due process rest on the 


concept of basic fairness of procedure and demand a procedure appropriate to the case 


and just to the parties involved.”  Id. (internal quotation and citation omitted).  Under the 


due process notice requirement, “the notice must be of such nature as reasonably to 


convey the required information.”  McBride v. Utah State Bar, 2010 UT 60, ¶ 17, 242 


P.3d 769, 775 (internal quotation and citation omitted).  The statutes provide a plaintiff 


adequate notice of the requirement to file a bond or an undertaking.  Likewise, DuCiv R. 


67-1(c) provides a plaintiff notice of the procedure to follow to file the bond and 


undertaking in federal court. 


Kendall attempts to rely on Beaudreau v. Superior Court of Los Angelos, 535 P.2d 


713 (Cal. 1975) to show the bond and undertaking statutes violate procedural due process 


because they do not provide for a hearing before the payment of the bond and 


undertaking.18  Kendall’s reliance is misplaced because the decision in Zamora 


demonstrates the statutes provide courts the ability to conduct a hearing to set the amount 


of any bond or undertaking.  Moreover, an evidentiary hearing is not required before 


every deprivation of property.  McBride, 2010 UT 60, ¶¶ 19-29.  Rather, “due process is 


flexible and calls for such procedural protections as the particular situation demands.”  Id. 


at ¶ 20 (internal quotation and citation omitted).  For example, an evidentiary hearing is 


not required where the interests in reducing administrative burdens is high and the private 


                                                           
18  Notably, the California courts later distinguished this decision when finding 


another bond statute constitutional.  See Rhodes, 90 Cal. App. 3d at 487-89. 
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interest at issue and the risk of an erroneous deprivation of rights and the probable value 


of procedural safeguards is low.  McBride, 2010 UT 60, ¶¶ 19-29. 


For example, in McBride a plaintiff sought review of the Utah State Bar’s decision 


to disqualify him from the bar exam for failure to upload his exam within the time frame.  


Id., ¶¶ 1-11.  The court found no procedural due process violation because the plaintiff 


had adequate notice of the requirement to upload the exam in the time period and an 


evidentiary hearing was not required before disqualifying him from the exam because the 


interest at stake was relatively low — he was not permanently denied the ability to 


practice law.  Id., ¶¶ 16-29.  Likewise, the existence of a grievance procedure rendered 


the risk of erroneous deprivation and the probable value of procedural safeguards low.  


Id., ¶¶ 16-19.  Finally, the government’s interest in reducing “the fiscal and 


administrative burdens caused by additional procedures was high.”  Id., ¶¶ 16-29. 


Here, the private interest at issue and the risk of erroneous deprivation of property 


is relatively low.  The undertaking statute requires the payment of a deminimus sum of 


$300, which amount is potentially refundable.  Likewise, DuCiv. R. 67-1(c) permits 


satisfaction of the bond requirement by filing a $300 bond.  Again, this amount is 


potentially refundable.  The administrative burden of mandating an evidentiary hearing 


before requiring the payment of these potentially refundable amounts is high and is not 


justified by any risk of an erroneous deprivation of rights because an impecunious 


plaintiff may file an affidavit of impecuniosity or request a hearing to avoid the 


requirements of the statutes, as Kendall did in this case. 
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E. The Bond and Undertaking Statutes do not Violate the Equal 
Protection of the Laws Provisions of the Utah or the United States 
Constitutions. 
 


Kendall claims the statutes violate the equal protection clauses of the Utah and 


United States Constitutions because they discriminate against people that bring claims 


against police officers or government entities.  When a party challenges a statute on the 


grounds is creates improper classification, the party must show the statute at issue creates 


classifications that are discriminatory.  DIRECTV v. Utah State Tax Comm’n, 2015 UT 


93, ¶ 49, 364 P.3d 1036, 1050 (“Under our governing standard, we ask (a) what 


classifications the statute creates, (b) whether different classes ... are treated disparately, 


and then (c) whether the legislature had any reasonable objective that warrants the 


disparity among any classifications.”) (internal quotation and citation omitted).  If a 


discriminatory classification is shown, the plaintiff must show the legislature had no 


reasonable objective that warrants the discriminatory classification.  Id.  The level of 


scrutiny applied is determined by the classification at issue.  Id. at ¶ 50.  Kendall cannot 


satisfy his burden because the bond and undertaking statutes do not create discriminatory 


classifications.  Moreover, any classifications created by the statutes satisfy both the 


applicable rational basis level of scrutiny and the inapplicable heightened level of 


scrutiny. 


1. The Statutes do not Create Discriminatory Classifications. 


The statutes do not create classifications that are discriminatory.  When presented 


with a challenge to the constitutionality of a statute under Utah’s uniform operation of 


laws provision a court must first determine the classification that is made by the statutory 
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provision.  Gallivan v. Walker, 2002 UT 89, ¶¶ 43-44, 54 P.3d 1069, 1086.  The 


classification created by a statute “is, the class of persons to which the statutory provision 


applies.”  Id.  Here, the bond statute applies to individuals that bring state law claims 


against police officers and the undertaking statute applies to individuals that bring state 


law claims against government entities. 


A statute is not unconstitutional merely because it creates a classification of people 


that are subject to the statute.  Id., ¶ 38 (recognizing the legislature has “discretion in the 


creation of classes to which legislation applies”).  Thus, the relevant constitutional 


inquiry is whether the classification created by the statute “operate[s] equally on all 


persons similarly situated.”  Id., ¶ 38. 


The bond and undertaking statutes operate equally on all persons similarly 


situated.  All persons that bring state law claims against a police officer or a government 


entity are required to post a bond and/or an undertaking, if they have sufficient funds.  


See, e.g., Utah Code §§ 63G-7-601; 78B-3-104.  Kendall’s claim that the statutes contain 


discriminatory classification because other plaintiffs are not subject to this requirement 


lacks merit.  Individuals that bring state law claims against a party other than a police 


officer or a government entity are not similarly situated.  See, e.g., Ross, 920 P.2d at 


1166-68 (finding statute that precluded claims against prison doctors did not violate 


uniform operation of laws because prisoner medical patients are not similarly situated to 


other patients); Bradshaw v. Wilkinson Water Co., 2004 UT 38, ¶¶ 15-19, 94 P.3d 242, 


246 (finding developer was not similarly situated to individual consumer for purpose of 


an equal protection challenge to water connections fees); State v. Honie, 2002 UT 4, ¶ 21, 
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57 P.3d 977, 984-85 (holding that violators of felony murder were not similarly situated 


to violators of aggravated murder because the elements of the crimes were different); 


Roberts, 2015 UT 24, ¶¶ 41-43 (finding classifications created by the statute 


constitutional because individuals that view, possess, or distribute child pornography are 


not similarly situated to law enforcement officers and employees of certain organizations 


that view, possess or distribute child pornography within the scope of their employment).  


The Governmental Immunity Act of Utah and Utah common law afford police officers 


and governmental entities defenses to state law claims that are not available to other 


defendants.  See Utah Code § 63G-7-601 et. seq.  Likewise, attorney’s fees are generally 


not awarded to the prevailing party in other state law claims.  Thus, parties in other state 


law claims are not similarly situated for purposes of an equal protection analysis. 


2. Any Classifications Created By the Statutes are Subject to the Lower 
Rational Basis Level of Scrutiny. 


To the extent the statutes create discriminatory classifications they are subject to 


the lower rationale basis level of scrutiny.  “Most classifications are presumptively 


permissible and thus subject to rational basis review.”  In re Adoption of J.S., 2014 UT 


51, ¶ 68, 358 P.3d 1009, 1026.  Only suspect classifications or classifications that 


implicate fundamental rights or rights protected by the open courts clause are reviewed 


under “heightened scrutiny.”  Tindley, 2005 UT 30, ¶ 28.  The classification of parties 


involved in litigation where a police officer or a government entity is a party is not a 


suspect classification that is subject to heightened scrutiny.19  In re Adoption of J.S., 2014 


                                                           
19  Kendall claims the statutes create at least six different classifications.  
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UT 51, ¶ 68 (“‘suspect’ classes include race, sex, and classifications implicating 


fundamental rights”).  Likewise, the right to bring an action against a government entity 


or a police officer is not a fundamental right.  Tindley, 2005 UT 30, ¶ 29 (“[t]he right to 


sue in tort a governmental entity engaging in a governmental function does not qualify as 


such a fundamental right.”). 


Moreover, this Court is not required to review the bond and undertaking statutes 


under the “heightened scrutiny” analysis simply because Kendall claims the statutes 


implicate rights under the open courts provision.  Where it is established that the statute 


does not violate the open courts provision a “heightened scrutiny” analysis should not be 


applied.  See, e.g., Tindley, 2005 UT 30, ¶¶ 27-30; Ross, 920 P.2d at 1162-68 (finding 


statute did not abrogate a claim and then analyzing due process and uniform operation of 


laws claims under a rational basis review).  For example, in Tindley the plaintiffs 


challenged the constitutionality of a provision of the Governmental Immunity Act that 


limited the amount several plaintiffs could recover from one vehicle accident to 


$500,000.  Id., ¶¶ 2-8.  The plaintiffs claimed the provision violated the open courts 


clause and the due process and equal protection provisions of the Utah and United States 


constitutions.  Id., ¶¶ 12-35.  The court determined the provision did not violate or 


implicate the open courts provision because it did not abrogate a cause of action that 


existed at the time of its enactment.  Id., ¶¶ 12-26.  The court then proceeded to analyze 


whether the statutory cap violated the uniform operation of laws provision under the 
                                                                                                                                                                                           
(Appellant Br. 18-19.)  However, a review of the classifications identified reveal they 
simply describe in different ways parties involved in litigation where a plaintiff is 
required to file a bond or an undertaking. 
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lower rational basis level of scrutiny, explicitly stating that this level of scrutiny applied 


because the provision did not implicate a fundamental right or a right protected by the 


open courts clause.  Id., ¶¶ 27-35.  As set forth in detail above, the bond and undertaking 


statutes do not abrogate a claim and the statutes should be reviewed under the lower or 


rationale basis level of scrutiny.20 


3. Any Classifications Created by the Statutes Satisfy the Applicable 
Rationale Basis Level of Scrutiny. 
 


Any classification created by the bond and undertaking statutes are 


constitutionally permissible under the applicable lower or rational basis level of scrutiny.  


Under Utah’s lower or rational basis level of scrutiny “a statute is constitutional if its 


classification is ‘a reasonable one and bears a reasonable relationship to the achievement 


of a legitimate legislative purpose.’”  Tindley, 2005 UT 30, ¶ 33.  The Utah Supreme 


Court has recognized both statutes are reasonably related to the legitimate legislative 


purpose of reducing frivolous and harassing claims against police officers and 


government entities.  Zamora, 635 P.2d at 80 (recognizing that because of the nature of 


police officer’s work police officers are at a greater risk of being subject to litigation and 
                                                           


20  One year prior to the decision in Tindley, the Utah Supreme Court issued its 
decision in Judd v. Drezga, 2004 UT 91, 103 P.3d 135.  In Judd the court found no 
violation of the open courts provision because a statutory cap on damages in medical 
malpractice cases was justified by the legislature’s attempt to elimination the clear social 
or economic evil of rising medical malpractice premiums and rising health care costs.  
Id., ¶¶ 10-18.  Despite finding the provision did not violate the open courts provision the 
court analyzed the equal protection claim under heightened scrutiny and found that it 
satisfied that level of scrutiny.  Id., ¶¶ 19-29.  The court’s decision in Tindley is more 
recent and should take precedent.  Moreover, the facts of Tindley are more akin to the 
facts of this case because it finds a provision of the Governmental Immunity Act of Utah 
did not abrogate a claim.  Here, the bond and undertaking statutes do not abrogate a claim 
and the lower rationale basis level of scrutiny applies. 
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that there was nothing inherently unreasonable in the legislature affording police officers 


extra protection from frivolous or vexatious suits); Snyder, 688 P.2d at 498 (“In Zamora 


this Court held that the statute requiring an undertaking was constitutional and served the 


public interest”); Hansen, 794 P.2d at 840 (recognizing the “policy of discouraging 


nuisance suits that supports the undertaking requirement . . .”).  The statutes also serve 


the legitimate purpose of ensuring there are funds available for the police officer or 


government entity to collect in the event they prevail and attorney’s fees and costs are 


awarded.  See Ryan, 903 P.2d at 427 (“The court does not limit itself to considering only 


those purposes that can be plainly shown to have been held by some or all legislators  


. . . [but rather] will sustain legislative action if it can reasonably conceive of facts which 


would justify the classifications made by the legislation.”) (internal quotation and citation 


omitted); DIRECTV, 2015 UT 93, ¶ 51 (“we have said that any rational or reasonable 


basis for legislative classification is sufficient, meaning that any legitimate governmental 


objective suffices, and any reasonable relationship between classification and purpose is 


adequate.”) (internal quotation and citation omitted). 


Kendall attempts to discredit the Utah Supreme Court’s decision in Zamora by 


claiming the court did not engage in an equal protection analysis.  The Court may 


disregard that assertion because the court in Zamora specifically found that it was 


reasonable for the legislature to provide an extra measure of protection to “that class of 


officers who are willing to undertake” the “hazardous responsibility” of enforcement of 


the laws.  Zamora, 635 P.2d at 80.  Likewise, in Snyder, the Utah Supreme Court again 


expressly rejected a claim that the bond statute violates equal protection of the laws.  







43 


Snyder, 688 P.2d at 498 (“[P]laintiffs’ argument that they were denied equal protection is 


without merit.”). 


Kendall also attempts to turn the burden of proof in a rational basis review on its 


head.  Kendall argues the bond statute does not pass constitutional muster because the 


City Defendants did not present empirical evidence to show that police officers are 


subject to a greater number of harassing and frivolous lawsuits than other individuals.  


(Appellant Br. 24.)  But the City Defendants are not required to provide such proof.  See 


supra Ryan, 903 P.2d at 427; DIRECTV, 2015 UT 93, ¶ 51.  Exact proof of the legislative 


purpose is not required.  See also, Eulitt ex rel. Eulitt v. Maine Dept. of Educ., 386 F.3d 


344, 356 (1st Cir. 2004) (“Like any other challenger confronting rational basis review, 


[the plaintiffs] must rule out every plausible rationale that might support the law at issue . 


. .Under the best of circumstances, this is a steep uphill climb for a plaintiff”); Teigen v. 


Renfrow, 511 F.3d 1072, 1083 (10th Cir. 2007) (“An equal protection claim will fail if 


there is any reasonable conceivable state of facts that could provide a rational basis for 


the classification.”) (internal quotation and citation omitted). 


Finally, Kendall claims a decision of the Louisiana Supreme Court shows the 


statutes fail a rational basis review.21  But a decision of the Louisiana Supreme Court is 


of little assistance where there are Utah Supreme Court cases that find the bond and 


undertaking statutes are reasonably related to a proper legislative purpose.  Moreover, the 
                                                           


21  Notably, unlike the Utah statute, the Louisiana statute at issue in that case only 
awarded attorney’s fees to the elected official and only required the plaintiff to file a 
bond.  Compare Detraz, 416 So. 2d at 1292; Utah Code § 78B-3-104 (awarding the 
prevailing party attorney’s fees and requiring an official bond for the officer); Utah Code 
§ 78-11-10 (same). 







44 


Louisiana court’s decision turned on the fact the defendants had not produced empirical 


proof to support a claim that more frivolous claims were brought against public officials 


than other individuals, which is not required to satisfy a rational basis review under the 


Utah or the United States Constitutions.  See supra.  The statutes satisfy the applicable 


rational basis level of scrutiny and Kendall has not shown otherwise. 


4. Any Classifications Created by the Statutes Also Satisfy Heightened 
Scrutiny. 
 


Any classifications created by the bond and undertaking statutes also satisfy a 


heightened level of scrutiny.  A discriminatory classification is constitutionally 


permissible under a heightened level of scrutiny where it “(1) is reasonable, (2) has more 


than a speculative tendency to further the legislative objective and, in fact, actually and 


substantially furthers a valid legislative purpose, and (3) is reasonably necessary to 


further a legitimate legislative goal.”  Judd, 2004 UT 91, ¶ 19 (internal quotation and 


citation omitted).  In Judd, the Utah Supreme Court found legislation that placed a cap on 


the damages a plaintiff may recover in a medical malpractice action was constitutional.  


Id., ¶¶ 10-40.  The court concluded the legislature’s policy choice to cap damages in a 


medical malpractice case in an attempt to reduce medical malpractice premiums and 


health care costs was legitimate and that the measures were a reasonably necessary means 


of achieving that purpose and it actually and substantially furthered that purpose.  Id., ¶¶ 


19-29.  In reaching that conclusion the court noted “we do not proceed in our analysis 


under article I, section 24 as if we were called upon to answer these questions in the first 


instance. . . . Instead, we carry out our role as the state’s court of last resort, called upon 
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to identify the boundaries of the constitution, giving appropriate deference to the policy 


choices of the citizens’ elected representatives.”  Id, ¶ 22. 


Seventy-four new matters were asserted against Salt Lake City alone last year.  


Twelve of those actions named police officers.  Similarly, the City closed sixteen matters 


that named or include claims against specific police officers in the last year, prevailing in 


more than half of those matters.  Requiring individuals with sufficient resources to pay a 


bond to cover attorney’s fees that a police officer is entitled to receive if he or she 


prevails on state law claims is a reasonably necessary means of ensuring a police officer 


may actually recover at least some of the attorney’s fees he or she is entitled receive.  


Likewise, the undertaking statute is a reasonably necessary means of ensuring a 


government entity can collect costs should it prevail on state law claims.  The provisions 


actually and substantially further this purpose by ensuring a fund of money that the 


officer or government entity can easily collect if they prevail.  The statutes also serve the 


purpose of ensuring plaintiffs consider the merit of their state law claims and do not 


simply include state law claims in complaints where they are precluded by statute or 


common law.  Requiring the furnishing of a bond or undertaking actually and 


substantially furthers that purpose as it makes apparent the financial consequences for 


filing meritless claims.22 


                                                           
22  Kendall urges the Court to reach a contrary conclusion relying on decisions 


from other jurisdictions.  As previously noted, the Court should rely on the jurisprudence 
of this state, not choice decisions from other jurisdictions.  Indeed, while Kendall points 
to two decisions from the Arizona courts that found certain non-waivable bond 
requirements were not rationally related to a proper legislative purpose, a third decision 
from the Arizona courts found a non-waivable filing fee was reasonably related to a 
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IV. THE BOND AND UNDERTAKING STATUTES WERE NOT 
UNCONSTITUTIONALLY APPLIED TO KENDALL. 


 
In addition to claiming the bond and undertaking statutes are facially 


unconstitutional, Kendall claims the statutes are unconstitutional as applied to Kendall.  


“In an as-applied challenge, a party concedes that the challenged statute may be facially 


constitutional, but argues that under the particular facts of the party’s case, the statute was 


applied . . . in an unconstitutional manner.”  Gillmor v. Summit Cty., 2010 UT 69, ¶ 27, 


246 P.3d 102, 109 (internal quotation and citation omitted).  Indeed, the Utah Supreme 
                                                                                                                                                                                           
proper legislative purpose.  (See Appellant Br., citing Eastin v. Broomfield, 570 P.2d 744 
(Ariz. 1977) and New v. Arizona Bd. of Regents, 618 P.2d 238 (Ariz. Ct. App. 1980).)  
Cf. Tahtinen v. Superior Court of Pinal County, 637 P.2d 723, 725-26 (1981) cert denied 
454 U.S. 1152 (1982) (finding non-waivable filing fee reasonably related to a proper 
legislative purpose).  Likewise, the court in Lindsey, recognized the legitimacy of a 
state’s actions in requiring the posting of adequate security in an appeal from an unlawful 
detainer action to ensure the owner of the property could collect the damages awarded 
and future damages it would be entitled to if the property owner stayed in possession of 
the property.  Lindsey, 405 U.S. at 77.  The court only found the bond requirement at 
issue in that case violated equal protection because it required a plaintiff to post a bond in 
double the amount of damages awarded and automatically awarded the defendant double 
the damages actually incurred if the defendant prevailed in the appeal.  Lindsey, 405 U.S. 
at 74-79.  The court found no proper purpose for the automatic award of double damages.  
Id.  The bond and undertaking statutes contain no such provision.  As the United States 
Supreme Court found permissible in Lindsey, the requirement to post the potentially 
refundable bond or undertaking is purely as security for an award of attorney’s fees or 
costs should the police officer or government entity prevail in the matter. 


Finally, the decision in Patrick v. Lynden Transp., Inc., 765 P.2d 1375 (Alaska 
1988) is of limited assistance because Alaska applies a unique analysis when considering 
equal protection claims that is different from the standard applied by Utah and federal 
courts.  See id. at 1377-80 (describing Alaska’s “sliding scale” approach to analyzing 
equal protection claims and recognizing that the standard applied is greater than that 
required under the United States Constitution.).  Moreover, the decision in Patrick, is 
contrary to Utah jurisprudence that finds a non-resident bond requirement is permissible 
and reasonably related to a proper legislative purpose.  Hansen, 794 P.2d at 840 (“The 
policy of discouraging nuisance suits that supports the undertaking requirement is the 
same as that supporting the cost bond that can be required of nonresident plaintiffs under 
rule 12(j) of the Utah Rules of Civil Procedure.”). 







Court recognized that the bond statute, while facially constitutional, could be 


unconstitutional if applied to a plaintiff that was impecunious. Zamora, 635 P.2d at 80-


82. The bond statute was not unconstitutionally applied to Kendall because the district 


court found Kendall impecunious and not required to furnish a bond. Like\vise, the 


undertaking statute was not unconstitutionally applied to Kendall because Kendall was 


only required to pay a $300 undertaking that he stated he could afford. Kendall has since 


filed his complaint and is pursuing his state law claims. 


CONCLUSION 


The City Defendants respectfully requests this Court decline to hear this appeal. 


The issues raised are moot and Kendall does not have standing to challenge the 


constitutionality of the statutes. In the alternative, the City Defendants request the Court 


(1) affirm the district court's finding that the statutes are constitutional on their face, and 


(2) find that the statutes were not unconstitutionally applied to Kendall. 


DATED this '2Sitt day ofMay, 2016. 
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U.C.A. 1953 § 78-11-10, U.C.A. 1953 § 78-11-10  
 
 


 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 1 
 


 
 


U.C.A. 1953 § 78-11-10 
West’s Utah Code Annotated Currentness 
Title 78. Judicial Code 
Part II. Actions, Venue, Limitation of Actions 
Chapter 11. Actions—Right to Sue and Be Sued 
§ 78-11-10. Actions against officers—Costs and attorneys’ fees 


Before any action may be filed against any sheriff, constable, peace officer, state road officer, or any other person charged 
with the duty of enforcement of the criminal laws of this state, or service of civil process, when such action arises out of, or 
in the course of the performance of his duty, or in any action upon the bond of any such officer, the proposed plaintiff, as a 
condition precedent thereto, shall prepare and file with, and at the time of filing the complaint in any such action, a written 
undertaking with at least two sufficient sureties in an amount to be fixed by the court, conditioned upon the diligent 
prosecution of such action, and, in the event judgment in the said cause shall be against the plaintiff, for the payment to the 
defendant of all costs and expenses that may be awarded against such plaintiff, including a reasonable attorney’s fee to be 
fixed by the court. In any such action, the prevailing party therein shall, in addition to an award of costs as otherwise 
provided, recover from the losing party therein such sum as counsel fees as shall be allowed by the court. The official bond of 
any such officer shall be liable for any such costs and attorney fees. 


Laws 1951, c. 58, § 1. 
 
Current through 2007 General Legislative Session. 
End of Document 
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§ 78B-3-104. Actions against officers--Bond required--Costs and..., UT ST § 78B-3-104  
 
 


 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 1 
 


 
 


KeyCite Yellow Flag - Negative Treatment 
  Proposed Legislation 


West’s Utah Code Annotated  
Title 78b. Judicial Code 


Chapter 3. Actions and Venue 
Part 1. Actions--Right to Sue and be Sued 


U.C.A. 1953 § 78B-3-104 


§ 78B-3-104. Actions against officers--Bond required--Costs and attorney fees 


Currentness 


 (1) A person may not file an action against a law enforcement officer acting within the scope of the officer’s official duties 
unless the person has posted a bond in an amount determined by the court. 


 (2) The bond shall cover all estimated costs and attorney fees the officer may be expected to incur in defending the action, in 
the event the officer prevails. 


 (3) The prevailing party shall recover from the losing party all costs and attorney fees allowed by the court. 


 (4) In the event the plaintiff prevails, the official bond of the officer shall be liable for the plaintiff’s costs and attorney fees. 


Credits 
 
Laws 2008, c. 3, § 680, eff. Feb. 7, 2008. 


U.C.A. 1953 § 78B-3-104, UT ST § 78B-3-104 
Current through 2015 First Special Session 
End of Document 
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120 S.Ct. 2326
Supreme Court of the United States


Charles Thomas DICKERSON, Petitioner,
v.


UNITED STATES.


No. 99–5525.
|


Argued April 19, 2000.
|


Decided June 26, 2000.


Defendant was charged with conspiracy to commit
bank robbery and other offenses. Following grant of
defendant's motion to suppress confession on ground
that it was obtained in violation of Miranda, government
moved for reconsideration. The United States District
Court for the Eastern District of Virginia, James C.
Cacheris, Senior District Judge, 971 F.Supp. 1023, denied
motion, and government appealed. The Court of Appeals
for the Fourth Circuit, Williams, Circuit Judge, 166
F.3d 667,reversed and remanded. Certiorari was granted.
The Supreme Court, Chief Justice Rehnquist, held
that Miranda's warning-based approach to determining
admissibility of statement made by accused during
custodial interrogation was constitutionally based, and
could not be in effect overruled by legislative act.


Reversed.


Justice Scalia dissented and filed opinion, in which Justice
Thomas joined.


West Codenotes


Held Unconstitutional
18 USCA 3501


**2327  *428  Syllabus *


* The syllabus constitutes no part of the opinion of
the Court but has been prepared by the Reporter
of Decisions for the convenience of the reader. See
United States v. Detroit Timber & Lumber Co., 200
U.S. 321, 337, 26 S.Ct. 282, 50 L.Ed. 499.


In the wake of Miranda v. Arizona, 384 U.S. 436, 86 S.Ct.
1602, 16 L.Ed.2d 694, in which the Court held that certain
warnings must be given before a suspect's statement
made during custodial interrogation could be admitted in
evidence, id., at 479, 86 S.Ct. 1602, Congress enacted 18
U.S.C. § 3501, which in essence makes the admissibility
of such statements turn solely on whether they were made
voluntarily. Petitioner, under indictment for bank robbery
and related federal crimes, moved to suppress a statement
he had made to the Federal Bureau of Investigation, on the
ground he had not received “Miranda warnings” before
being interrogated. The District Court granted his motion,
and the Government took an interlocutory appeal.
**2328  In reversing, the Fourth Circuit acknowledged


that petitioner had not received Miranda warnings, but
held that § 3501 was satisfied because his statement
was voluntary. It concluded that Miranda was not a
constitutional holding, and that, therefore, Congress
could by statute have the final say on the admissibility
question.


Held: Miranda and its progeny in this Court govern
the admissibility of statements made during custodial
interrogation in both state and federal courts. Pp. 2330–
2336.


(a) Miranda, being a constitutional decision of this Court,
may not be in effect overruled by an Act of Congress.
Given § 3501's express designation of voluntariness as the
touchstone of admissibility, its omission of any warning
requirement, and its instruction for trial courts to consider
the totality of the circumstances surrounding the giving of
the confession, this Court agrees with the Fourth Circuit
that Congress intended § 3501 to overrule Miranda. The
law is clear as to whether Congress has constitutional
authority to do so. This Court has supervisory authority
over the federal courts to prescribe binding rules of
evidence and procedure. Carlisle v. United States, 517
U.S. 416, 426, 116 S.Ct. 1460, 134 L.Ed.2d 613. While
Congress has ultimate authority to modify or set aside
any such rules that are not constitutionally required, e.g.,
Palermo v. United States, 360 U.S. 343, 345–348, 79 S.Ct.
1217, 3 L.Ed.2d 1287, it may not supersede this Court's
decisions interpreting and applying the Constitution, see,
e.g., City of Boerne v. Flores, 521 U.S. 507, 517–521, 117
S.Ct. 2157, 138 L.Ed.2d 624. That Miranda announced
a constitutional rule is demonstrated, first and foremost,
by the fact that both Miranda and two of its companion
cases applied its rule to proceedings in state courts, and
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that the Court has consistently done *429  so ever since.
See, e.g., Stansbury v. California, 511 U.S. 318, 114 S.Ct.
1526, 128 L.Ed.2d 293 (per curiam). The Court does not
hold supervisory power over the state courts, e.g., Smith
v. Phillips, 455 U.S. 209, 221, 102 S.Ct. 940, 71 L.Ed.2d
78, as to which its authority is limited to enforcing the
commands of the Constitution, e.g., Mu'Min v. Virginia,
500 U.S. 415, 422, 111 S.Ct. 1899, 114 L.Ed.2d 493.
The conclusion that Miranda is constitutionally based is
also supported by the fact that that case is replete with
statements indicating that the majority thought it was
announcing a constitutional rule, see, e.g., 384 U.S., at
445, 86 S.Ct. 1602. Although Miranda invited legislative
action to protect the constitutional right against coerced
self-incrimination, it stated that any legislative alternative
must be “at least as effective in apprising accused persons
of their right of silence and in assuring a continuous
opportunity to exercise it.” Id., at 467, 86 S.Ct. 1602.


A contrary conclusion is not required by the fact that
the Court has subsequently made exceptions from the
Miranda rule, see, e.g., New York v. Quarles, 467 U.S.
649, 104 S.Ct. 2626, 81 L.Ed.2d 550. No constitutional
rule is immutable, and the sort of refinements made by
such cases are merely a normal part of constitutional law.
Oregon v. Elstad, 470 U.S. 298, 306, 105 S.Ct. 1285, 84
L.Ed.2d 222—in which the Court, in refusing to apply
the traditional “fruits” doctrine developed in Fourth
Amendment cases, stated that Miranda's exclusionary rule
serves the Fifth Amendment and sweeps more broadly
than that Amendment itself—does not prove that Miranda
is a nonconstitutional decision, but simply recognizes
the fact that unreasonable searches under the Fourth
Amendment are different from unwarned interrogation
under the Fifth. Finally, although the Court agrees with
the court-appointed amicus curiae that there are more
remedies available for abusive police conduct than there
were when Miranda was decided—e.g., a suit under Bivens
v. Six Unknown Fed. Narcotics Agents, 403 U.S. 388,
91 S.Ct. 1999, 29 L.Ed.2d 619—it does not agree that
such additional measures supplement § 3501's **2329
protections sufficiently to create an adequate substitute
for the Miranda warnings. Miranda requires procedures
that will warn a suspect in custody of his right to remain
silent and assure him that the exercise of that right will be
honored, see, e.g., 384 U.S., at 467, 86 S.Ct. 1602, while §
3501 explicitly eschews a requirement of preinterrogation
warnings in favor of an approach that looks to the
administration of such warnings as only one factor in


determining the voluntariness of a suspect's confession.
Section 3501, therefore, cannot be sustained if Miranda is
to remain the law. Pp. 2330–2336.


(b) This Court declines to overrule Miranda. Whether
or not this Court would agree with Miranda's reasoning
and its rule in the first instance, stare decisis weighs
heavily against overruling it now. Even in constitutional
cases, stare decisis carries such persuasive force that the
Court has always required a departure from precedent to
be supported by some special justification. E.g., United
States v. International *430  Business Machines Corp.,
517 U.S. 843, 856, 116 S.Ct. 1793, 135 L.Ed.2d 124.
There is no such justification here. Miranda has become
embedded in routine police practice to the point where
the warnings have become part of our national culture.
See Mitchell v. United States, 526 U.S. 314, 331–332,
119 S.Ct. 1307, 143 L.Ed.2d 424. While the Court has
overruled its precedents when subsequent cases have
undermined their doctrinal underpinnings, that has not
happened to Miranda. If anything, subsequent cases have
reduced Miranda's impact on legitimate law enforcement
while reaffirming the decision's core ruling. The rule's
disadvantage is that it may result in a guilty defendant
going free. But experience suggests that § 3501's totality-
of-the-circumstances test is more difficult than Miranda
for officers to conform to, and for courts to apply
consistently. See, e.g., Haynes v. Washington, 373 U.S.
503, 515, 83 S.Ct. 1336, 10 L.Ed.2d 513. The requirement
that Miranda warnings be given does not dispense with
the voluntariness inquiry, but cases in which a defendant
can make a colorable argument that a self-incriminating
statement was compelled despite officers' adherence to
Miranda are rare. Pp. 2336–2337.


166 F.3d 667, reversed.


REHNQUIST, C.J., delivered the opinion of the Court, in
which STEVENS, O'CONNOR, KENNEDY, SOUTER,
GINSBURG, and BREYER, JJ., joined. SCALIA, J.,
filed a dissenting opinion, in which THOMAS, J., joined,
post, p. 2337.
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Paul G. Cassell, as amicus curiae at the invitation of the
Court, Salt Lake City, UT, in support of the judgment
below.


Opinion


*431  Chief Justice REHNQUIST delivered the opinion
of the Court.


In Miranda v. Arizona, 384 U.S. 436, 86 S.Ct. 1602, 16
L.Ed.2d 694 (1966), we held that certain warnings must be
given before a suspect's statement made during custodial
interrogation could be admitted in *432  evidence. In
the wake of that decision, Congress enacted 18 U.S.C.
§ 3501, which in essence laid down a rule that the
admissibility of such statements should turn only on
whether or not they were voluntarily made. We hold that
Miranda, being a constitutional decision of this Court,
may not be in effect overruled by an Act of Congress, and
we decline to overrule Miranda ourselves. We therefore
hold that Miranda and its progeny in this Court govern
the admissibility of statements **2330  made during
custodial interrogation in both state and federal courts.


Petitioner Dickerson was indicted for bank robbery,
conspiracy to commit bank robbery, and using a firearm
in the course of committing a crime of violence, all in
violation of the applicable provisions of Title 18 of the
United States Code. Before trial, Dickerson moved to
suppress a statement he had made at a Federal Bureau of
Investigation field office, on the grounds that he had not
received “Miranda warnings” before being interrogated.
The District Court granted his motion to suppress, and the
Government took an interlocutory appeal to the United
States Court of Appeals for the Fourth Circuit. That
court, by a divided vote, reversed the District Court's
suppression order. It agreed with the District Court's
conclusion that petitioner had not received Miranda
warnings before making his statement. But it went on to
hold that § 3501, which in effect makes the admissibility
of statements such as Dickerson's turn solely on whether
they were made voluntarily, was satisfied in this case.
It then concluded that our decision in Miranda was not
a constitutional holding, and that, therefore, Congress
could by statute have the final say on the question of
admissibility. 166 F.3d 667 (1999).


Because of the importance of the questions raised by the
Court of Appeals' decision, we granted certiorari, 528 U.S.


1045, 120 S.Ct. 578, 145 L.Ed.2d 481 (1999), and now
reverse.


[1]  We begin with a brief historical account of the
law governing the admission of confessions. Prior to
Miranda, we *433  evaluated the admissibility of a
suspect's confession under a voluntariness test. The roots
of this test developed in the common law, as the courts
of England and then the United States recognized that
coerced confessions are inherently untrustworthy. See,
e.g., King v. Rudd, 1 Leach 115, 117–118, 122–123, 168
Eng. Rep. 160, 161, 164 (K.B.1783) (Lord Mansfield,
C.J.) (stating that the English courts excluded confessions
obtained by threats and promises); King v. Warickshall, 1
Leach 262, 263–264, 168 Eng. Rep. 234, 235 (K.B.1783)
(“A free and voluntary confession is deserving of the
highest credit, because it is presumed to flow from the
strongest sense of guilt ... but a confession forced from
the mind by the flattery of hope, or by the torture of
fear, comes in so questionable a shape ... that no credit
ought to be given to it; and therefore it is rejected”); King
v. Parratt, 4 Car. & P. 570, 172 Eng. Rep. 829 (N.P.
1831); Queen v. Garner, 1 Den. 329, 169 Eng. Rep. 267
(Ct.Crim.App.1848); Queen v. Baldry, 2 Den. 430, 169
Eng. Rep. 568 (Ct.Crim.App.1852); Hopt v. Territory of
Utah, 110 U.S. 574, 4 S.Ct. 202, 28 L.Ed. 262 (1884);
Pierce v. United States, 160 U.S. 355, 357, 16 S.Ct. 321,
40 L.Ed. 454 (1896). Over time, our cases recognized two
constitutional bases for the requirement that a confession
be voluntary to be admitted into evidence: the Fifth
Amendment right against self-incrimination and the Due
Process Clause of the Fourteenth Amendment. See, e.g.,
Bram v. United States, 168 U.S. 532, 542, 18 S.Ct. 183,
42 L.Ed. 568 (1897) (stating that the voluntariness test
“is controlled by that portion of the Fifth Amendment ...
commanding that no person ‘shall be compelled in any
criminal case to be a witness against himself’ ”); Brown v.
Mississippi, 297 U.S. 278, 56 S.Ct. 461, 80 L.Ed. 682 (1936)
(reversing a criminal conviction under the Due Process
Clause because it was based on a confession obtained by
physical coercion).


[2]  [3]  [4]  While Bram was decided before Brown and
its progeny, for the middle third of the 20th century our
cases based the rule against admitting coerced confessions
primarily, if not exclusively, on notions of due process. We
applied the *434  due process voluntariness test in “some
30 different cases decided during the era that intervened
between Brown and Escobedo v. Illinois, 378 U.S. 478, 84
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S.Ct. 1758, 12 L.Ed.2d 977 [(1964)].” **2331  Schneckloth
v. Bustamonte, 412 U.S. 218, 223, 93 S.Ct. 2041, 36
L.Ed.2d 854 (1973). See, e.g., Haynes v. Washington, 373
U.S. 503, 83 S.Ct. 1336, 10 L.Ed.2d 513 (1963); Ashcraft
v. Tennessee, 322 U.S. 143, 64 S.Ct. 921, 88 L.Ed. 1192
(1944); Chambers v. Florida, 309 U.S. 227, 60 S.Ct. 472,
84 L.Ed. 716 (1940). Those cases refined the test into
an inquiry that examines “whether a defendant's will
was overborne” by the circumstances surrounding the
giving of a confession. Schneckloth, 412 U.S., at 226, 93
S.Ct. 2041. The due process test takes into consideration
“the totality of all the surrounding circumstances—both
the characteristics of the accused and the details of the
interrogation.” Ibid. See also Haynes, supra, at 513, 83
S.Ct. 1336; Gallegos v. Colorado, 370 U.S. 49, 55, 82
S.Ct. 1209, 8 L.Ed.2d 325 (1962); Reck v. Pate, 367 U.S.
433, 440, 81 S.Ct. 1541, 6 L.Ed.2d 948 (1961) (“[A]ll
the circumstances attendant upon the confession must be
taken into account”); Malinski v. New York, 324 U.S.
401, 404, 65 S.Ct. 781, 89 L.Ed. 1029 (1945) (“If all
the attendant circumstances indicate that the confession
was coerced or compelled, it may not be used to convict
a defendant”). The determination “depend[s] upon a
weighing of the circumstances of pressure against the
power of resistance of the person confessing.” Stein v. New
York, 346 U.S. 156, 185, 73 S.Ct. 1077, 97 L.Ed. 1522
(1953).


We have never abandoned this due process jurisprudence,
and thus continue to exclude confessions that were
obtained involuntarily. But our decisions in Malloy v.
Hogan, 378 U.S. 1, 84 S.Ct. 1489, 12 L.Ed.2d 653
(1964), and Miranda changed the focus of much of
the inquiry in determining the admissibility of suspects'
incriminating statements. In Malloy, we held that the Fifth
Amendment's Self–Incrimination Clause is incorporated
in the Due Process Clause of the Fourteenth Amendment
and thus applies to the States. 378 U.S., at 6–11, 84 S.Ct.
1489. We decided Miranda on the heels of Malloy.


In Miranda, we noted that the advent of modern custodial
police interrogation brought with it an increased concern


*435  about confessions obtained by coercion. 1  384
U.S., at 445–458, 86 S.Ct. 1602. Because custodial
police interrogation, by its very nature, isolates and
pressures the individual, we stated that “[e]ven without
employing brutality, the ‘third degree’ or [other] specific
stratagems, ... custodial interrogation exacts a heavy toll
on individual liberty and trades on the weakness of


individuals.” Id., at 455, 86 S.Ct. 1602. We concluded
that the coercion inherent in custodial interrogation blurs
the line between voluntary and involuntary statements,
and thus heightens the risk that an individual will not
be “accorded his privilege under the Fifth Amendment ...
not to be compelled to incriminate himself.” Id., at 439,
86 S.Ct. 1602. Accordingly, we laid down “concrete
constitutional guidelines for law enforcement agencies
and courts to follow.” Id., at 442, 86 S.Ct. 1602. Those
guidelines established that the admissibility in evidence of
any statement given during custodial interrogation of a
suspect would depend on whether the police provided the
suspect with four warnings. These warnings (which have
come to be known colloquially as “Miranda rights”) are:
a suspect “has the right to remain silent, that anything he
says can be used against him in a court of law, that he
has the right to the presence of an attorney, and that if he
cannot afford an attorney one will be appointed for him
prior to any questioning if he so desires.” Id., at 479, 86
S.Ct. 1602.


1 While our cases have long interpreted the Due
Process and Self–Incrimination Clauses to require
that a suspect be accorded a fair trial free from
coerced testimony, our application of those Clauses
to the context of custodial police interrogation is
relatively recent because the routine practice of such
interrogation is itself a relatively new development.
See, e.g., Miranda, 384 U.S., at 445–458, 86 S.Ct.
1602.


Two years after Miranda was decided, Congress enacted §
3501. That section provides, in relevant part:


**2332  “(a) In any criminal prosecution brought by
the United States or by the District of Columbia, a
confession ... shall be admissible in evidence if it is
voluntarily given. Before such confession is received in
evidence, the trial *436  judge shall, out of the presence
of the jury, determine any issue as to voluntariness.
If the trial judge determines that the confession was
voluntarily made it shall be admitted in evidence and the
trial judge shall permit the jury to hear relevant evidence
on the issue of voluntariness and shall instruct the jury
to give such weight to the confession as the jury feels it
deserves under all the circumstances.


“(b) The trial judge in determining the issue of
voluntariness shall take into consideration all the
circumstances surrounding the giving of the confession,
including (1) the time elapsing between arrest and
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arraignment of the defendant making the confession,
if it was made after arrest and before arraignment,
(2) whether such defendant knew the nature of the
offense with which he was charged or of which he was
suspected at the time of making the confession, (3)
whether or not such defendant was advised or knew
that he was not required to make any statement and
that any such statement could be used against him, (4)
whether or not such defendant had been advised prior
to questioning of his right to the assistance of counsel;
and (5) whether or not such defendant was without the
assistance of counsel when questioned and when giving
such confession.


“The presence or absence of any of the above—
mentioned factors to be taken into consideration by
the judge need not be conclusive on the issue of
voluntariness of the confession.”


[5]  Given § 3501's express designation of voluntariness
as the touchstone of admissibility, its omission of any
warning requirement, and the instruction for trial courts
to consider a nonexclusive list of factors relevant to
the circumstances of a confession, we agree with the
Court of Appeals that Congress intended by its enactment
to overrule Miranda. See also Davis v. United States,
512 U.S. 452, 464, 114 S.Ct. 2350, 129 L.Ed.2d 362
(1994) (SCALIA, J., concurring) (stating that, prior to
Miranda, *437  “voluntariness vel non was the touchstone
of admissibility of confessions”). Because of the obvious
conflict between our decision in Miranda and § 3501,
we must address whether Congress has constitutional
authority to thus supersede Miranda. If Congress has such
authority, § 3501's totality-of-the-circumstances approach
must prevail over Miranda's requirement of warnings; if
not, that section must yield to Miranda's more specific
requirements.


[6]  [7]  [8]  The law in this area is clear. This Court
has supervisory authority over the federal courts, and we
may use that authority to prescribe rules of evidence and
procedure that are binding in those tribunals. Carlisle v.
United States, 517 U.S. 416, 426, 116 S.Ct. 1460, 134
L.Ed.2d 613 (1996). However, the power to judicially
create and enforce nonconstitutional “rules of procedure
and evidence for the federal courts exists only in the
absence of a relevant Act of Congress.” Palermo v. United
States, 360 U.S. 343, 353, n. 11, 79 S.Ct. 1217, 3 L.Ed.2d
1287 (1959) (citing Funk v. United States, 290 U.S. 371,
382, 54 S.Ct. 212, 78 L.Ed. 369 (1933), and Gordon v.


United States, 344 U.S. 414, 418, 73 S.Ct. 369, 97 L.Ed.
447 (1953)). Congress retains the ultimate authority to
modify or set aside any judicially created rules of evidence
and procedure that are not required by the Constitution.
Palermo, supra, at 345–348, 79 S.Ct. 1217; Carlisle, supra,
at 426, 116 S.Ct. 1460; Vance v. Terrazas, 444 U.S. 252,
265, 100 S.Ct. 540, 62 L.Ed.2d 461 (1980).


[9]  But Congress may not legislatively supersede our
decisions interpreting and applying the Constitution.
See, e.g., **2333  City of Boerne v. Flores, 521 U.S.
507, 517–521, 117 S.Ct. 2157, 138 L.Ed.2d 624 (1997).
This case therefore turns on whether the Miranda Court
announced a constitutional rule or merely exercised its
supervisory authority to regulate evidence in the absence
of congressional direction. Recognizing this point, the
Court of Appeals surveyed Miranda and its progeny
to determine the constitutional status of the Miranda
decision. 166 F.3d, at 687–692. Relying on the fact that
we have created several exceptions to Miranda's warnings
requirement and that we have repeatedly referred to
the Miranda warnings as “prophylactic,” New York v.
Quarles, 467 U.S. 649, 653, 104 S.Ct. 2626, 81 L.Ed.2d 550
1984), *438  and “not themselves rights protected by the
Constitution,” Michigan v. Tucker, 417 U.S. 433, 444, 94


S.Ct. 2357, 41 L.Ed.2d 182 (1974), 2  the Court of Appeals
concluded that the protections announced in Miranda are
not constitutionally required. 166 F.3d, at 687–690.


2 See also Davis v. United States, 512 U.S. 452, 457–458,
114 S.Ct. 2350, 129 L.Ed.2d 362 (1994); Withrow v.
Williams, 507 U.S. 680, 690–691, 113 S.Ct. 1745, 123
L.Ed.2d 407 (1993) (“Miranda's safeguards are not
constitutional in character”); Duckworth v. Eagan,
492 U.S. 195, 203, 109 S.Ct. 2875, 106 L.Ed.2d 166
(1989); Connecticut v. Barrett, 479 U.S. 523, 528, 107
S.Ct. 828, 93 L.Ed.2d 920 (1987) (“[T]he Miranda
Court adopted prophylactic rules designed to insulate
the exercise of Fifth Amendment rights”); Oregon v.
Elstad, 470 U.S. 298, 306, 105 S.Ct. 1285, 84 L.Ed.2d
222 (1985); Edwards v. Arizona, 451 U.S. 477, 492,
101 S.Ct. 1880, 68 L.Ed.2d 378 (1981) (Powell, J.,
concurring in result).


[10]  We disagree with the Court of Appeals' conclusion,
although we concede that there is language in some
of our opinions that supports the view taken by that
court. But first and foremost of the factors on the other
side—that Miranda is a constitutional decision—is that
both Miranda and two of its companion cases applied
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the rule to proceedings in state courts—to wit, Arizona,
California, and New York. See 384 U.S., at 491–494, 497–
499. Since that time, we have consistently applied Miranda
's rule to prosecutions arising in state courts. See, e.g.,
Stansbury v. California, 511 U.S. 318, 114 S.Ct. 1526, 128
L.Ed.2d 293 (1994) (per curiam ); Minnick v. Mississippi,
498 U.S. 146, 111 S.Ct. 486, 112 L.Ed.2d 489 (1990);
Arizona v. Roberson, 486 U.S. 675, 108 S.Ct. 2093, 100
L.Ed.2d 704 (1988); Edwards v. Arizona, 451 U.S. 477,
481–482, 101 S.Ct. 1880, 68 L.Ed.2d 378 (1981). It is
beyond dispute that we do not hold a supervisory power
over the courts of the several States. Smith v. Phillips,
455 U.S. 209, 221, 102 S.Ct. 940, 71 L.Ed.2d 78 (1982)
(“Federal courts hold no supervisory authority over state
judicial proceedings and may intervene only to correct
wrongs of constitutional dimension”); Cicenia v. La Gay,
357 U.S. 504, 508–509, 78 S.Ct. 1297, 2 L.Ed.2d 1523
(1958). With respect to proceedings in state courts, our
“authority is limited to enforcing the commands of the
United States Constitution.” Mu'Min v. Virginia, 500 U.S.
415, 422, 111 S.Ct. 1899, 114 L.Ed.2d 493 (1991). See
also Harris v. Rivera, 454 U.S. 339, 344–345, 102 S.Ct.
460, 70 L.Ed.2d 530 (1981) (per curiam) (stating that
“[f]ederal judges ... may not require the observance *439
of any special procedures” in state courts “except when
necessary to assure compliance with the dictates of the


Federal Constitution”). 3


3 Our conclusion regarding Miranda 's constitutional
basis is further buttressed by the fact that we
have allowed prisoners to bring alleged Miranda
violations before the federal courts in habeas corpus
proceedings. See Thompson v. Keohane, 516 U.S. 99,
116 S.Ct. 457, 133 L.Ed.2d 383 (1995); Withrow,
supra, at 690–695, 113 S.Ct. 1745. Habeas corpus
proceedings are available only for claims that a person
“is in custody in violation of the Constitution or laws
or treaties of the United States.” 28 U.S.C. § 2254(a).
Since the Miranda rule is clearly not based on federal
laws or treaties, our decision allowing habeas review
for Miranda claims obviously assumes that Miranda
is of constitutional origin.


The Miranda opinion itself begins by stating that the
Court granted certiorari “to explore some facets of
the problems ... of applying the privilege against self-
incrimination to in-custody interrogation, **2334  and to
give concrete constitutional guidelines for law enforcement
agencies and courts to follow.” 384 U.S., at 441–442,
86 S.Ct. 1602 (emphasis added). In fact, the majority


opinion is replete with statements indicating that the
majority thought it was announcing a constitutional


rule. 4  Indeed, the Court's ultimate conclusion was that
the *440  unwarned confessions obtained in the four
cases before the Court in Miranda “were obtained from
the defendant under circumstances that did not meet


constitutional standards for protection of the privilege.” 5


Id., at 491, 86 S.Ct. 1602.


4 See 384 U.S., at 445, 86 S.Ct. 1602 (“The
constitutional issue we decide in each of these
cases is the admissibility of statements obtained
from a defendant questioned while in custody”),
457, 86 S.Ct. 1602 (stating that the Miranda
Court was concerned with “adequate safeguards
to protect precious Fifth Amendment rights”),
458, 86 S.Ct. 1602 (examining the “history and
precedent underlying the Self–Incrimination Clause
to determine its applicability in this situation”),
476, 86 S.Ct. 1602 (“The requirement of warnings
and waiver of rights is ... fundamental with
respect to the Fifth Amendment privilege and not
simply a preliminary ritual to existing methods of
interrogation”), 479, 86 S.Ct. 1602 (“The whole
thrust of our foregoing discussion demonstrates
that the Constitution has prescribed the rights of
the individual when confronted with the power
of government when it provided in the Fifth
Amendment that an individual cannot be compelled
to be a witness against himself”), 481, n. 52, 86 S.Ct.
1602 (stating that the Court dealt with “constitutional
standards in relation to statements made”), 490,
86 S.Ct. 1602 (“[T]he issues presented are of
constitutional dimensions and must be determined
by the courts”), 489, 86 S.Ct. 1602 (stating that the
Miranda Court was dealing “with rights grounded in
a specific requirement of the Fifth Amendment of the
Constitution”).


5 Many of our subsequent cases have also referred
to Miranda 's constitutional underpinnings. See,
e.g., Withrow, supra, at 691, 113 S.Ct. 1745 (“
‘Prophylactic’ though it may be, in protecting a
defendant's Fifth Amendment privilege against self-
incrimination, Miranda safeguards a ‘fundamental
trial right’ ”); Illinois v. Perkins, 496 U.S. 292,
296, 110 S.Ct. 2394, 110 L.Ed.2d 243 (1990)
(describing Miranda 's warning requirement as resting
on “the Fifth Amendment privilege against self-
incrimination”); Butler v. McKellar, 494 U.S. 407,
411, 110 S.Ct. 1212, 108 L.Ed.2d 347 (1990) (“[T]he
Fifth Amendment bars police-initiated interrogation
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following a suspect's request for counsel in the context
of a separate investigation”); Michigan v. Jackson,
475 U.S. 625, 629, 106 S.Ct. 1404, 89 L.Ed.2d
631 (1986) (“The Fifth Amendment protection
against compelled self-incrimination provides the
right to counsel at custodial interrogations”); Moran
v. Burbine, 475 U.S. 412, 427, 106 S.Ct. 1135,
89 L.Ed.2d 410 (1986) (referring to Miranda as
“our interpretation of the Federal Constitution”);
Edwards, supra, at 481–482, 101 S.Ct. 1880.


Additional support for our conclusion that Miranda
is constitutionally based is found in the Miranda
Court's invitation for legislative action to protect the
constitutional right against coerced self-incrimination.
After discussing the “compelling pressures” inherent
in custodial police interrogation, the Miranda Court
concluded that, “[i]n order to combat these pressures
and to permit a full opportunity to exercise the privilege
against self-incrimination, the accused must be adequately
and effectively apprised of his rights and the exercise
of those rights must be fully honored.” Id., at 467, 86
S.Ct. 1602. However, the Court emphasized that it could
not foresee “the potential alternatives for protecting the
privilege which might be devised by Congress or the
States,” and it accordingly opined that the Constitution
would not preclude legislative solutions that differed from
the prescribed Miranda warnings but which were “at least
as effective in apprising accused persons of their right
of silence and in assuring a continuous opportunity to


exercise it.” 6  Ibid.


6 The Court of Appeals relied in part on our statement
that the Miranda decision in no way “creates a
‘constitutional straightjacket.’ ” See 166 F.3d 667,
672 (C.A.4 1999) (quoting Miranda, 384 U.S., at 467,
86 S.Ct. 1602). However, a review of our opinion in
Miranda clarifies that this disclaimer was intended to
indicate that the Constitution does not require police
to administer the particular Miranda warnings, not
that the Constitution does not require a procedure
that is effective in securing Fifth Amendment rights.


*441  The Court of Appeals also relied on the fact
that we have, after our Miranda **2335  decision, made
exceptions from its rule in cases such as New York v.
Quarles, 467 U.S. 649, 104 S.Ct. 2626, 81 L.Ed.2d 550
(1984), and Harris v. New York, 401 U.S. 222, 91 S.Ct. 643,
28 L.Ed.2d 1 (1971). See 166 F.3d, at 672, 689–691. But
we have also broadened the application of the Miranda
doctrine in cases such as Doyle v. Ohio, 426 U.S. 610, 96


S.Ct. 2240, 49 L.Ed.2d 91 (1976), and Arizona v. Roberson,
486 U.S. 675, 108 S.Ct. 2093, 100 L.Ed.2d 704 (1988).
These decisions illustrate the principle—not that Miranda
is not a constitutional rule—but that no constitutional
rule is immutable. No court laying down a general rule
can possibly foresee the various circumstances in which
counsel will seek to apply it, and the sort of modifications
represented by these cases are as much a normal part of
constitutional law as the original decision.


The Court of Appeals also noted that in Oregon v. Elstad,
470 U.S. 298, 105 S.Ct. 1285, 84 L.Ed.2d 222 (1985), we
stated that “ ‘[t]he Miranda exclusionary rule ... serves
the Fifth Amendment and sweeps more broadly than the
Fifth Amendment itself.’ ” 166 F.3d, at 690 (quoting
Elstad, supra, at 306, 105 S.Ct. 1285). Our decision in that
case—refusing to apply the traditional “fruits” doctrine
developed in Fourth Amendment cases—does not prove
that Miranda is a nonconstitutional decision, but simply
recognizes the fact that unreasonable searches under
the Fourth Amendment are different from unwarned
interrogation under the Fifth Amendment.


[11]  As an alternative argument for sustaining the Court


of Appeals' decision, the court-invited amicus curiae 7


contends that the section complies with the requirement
that a legislative alternative to Miranda be equally as
effective in preventing coerced confessions. See Brief for
Paul G. Cassell *442  as Amicus Curiae 28–39. We agree
with the amicus ' contention that there are more remedies
available for abusive police conduct than there were
at the time Miranda was decided, see, e.g., Wilkins v.
May, 872 F.2d 190, 194 (C.A.7 1989) (applying Bivens
v. Six Unknown Fed. Narcotics Agents, 403 U.S. 388,
91 S.Ct. 1999, 29 L.Ed.2d 619 (1971), to hold that a
suspect may bring a federal cause of action under the Due
Process Clause for police misconduct during custodial
interrogation). But we do not agree that these additional
measures supplement § 3501's protections sufficiently
to meet the constitutional minimum. Miranda requires
procedures that will warn a suspect in custody of his right
to remain silent and which will assure the suspect that the
exercise of that right will be honored. See, e.g., 384 U.S.,
at 467, 86 S.Ct. 1602. As discussed above, § 3501 explicitly
eschews a requirement of preinterrogation warnings in
favor of an approach that looks to the administration
of such warnings as only one factor in determining the
voluntariness of a suspect's confession. The additional
remedies cited by amicus do not, in our view, render
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them, together with § 3501, an adequate substitute for the
warnings required by Miranda.


7 Because no party to the underlying litigation argued
in favor of § 3501's constitutionality in this Court,
we invited Professor Paul Cassell to assist our
deliberations by arguing in support of the judgment
below.


The dissent argues that it is judicial overreaching for
this Court to hold § 3501 unconstitutional unless we
hold that the Miranda warnings are required by the
Constitution, in the sense that nothing else will suffice to
satisfy constitutional requirements. Post, at 2341–2342,
2347–2348 (opinion of SCALIA, J.). But we need not
go further than Miranda to decide this case. In Miranda,
the Court noted that reliance on the traditional totality-
of-the-circumstances test raised a risk of overlooking an
involuntary custodial confession, 384 U.S., at 457, 86
S.Ct. 1602, a risk that the Court found unacceptably great
when the confession is offered in the case in chief to prove
guilt. The Court therefore concluded that something more
**2336  than the totality test was necessary. See ibid.;


see also id., at 467, 490–491, 86 S.Ct. 1602. As discussed
above, § 3501 reinstates the totality test as *443  sufficient.
Section 3501 therefore cannot be sustained if Miranda is
to remain the law.


[12]  Whether or not we would agree with Miranda's
reasoning and its resulting rule, were we addressing the
issue in the first instance, the principles of stare decisis
weigh heavily against overruling it now. See, e.g., Rhode
Island v. Innis, 446 U.S. 291, 304, 100 S.Ct. 1682, 64
L.Ed.2d 297 (1980) (Burger, C. J., concurring in judgment)
(“The meaning of Miranda has become reasonably clear
and law enforcement practices have adjusted to its
strictures; I would neither overrule Miranda, disparage it,
nor extend it at this late date”). While “ ‘stare decisis is
not an inexorable command,’ ” State Oil Co. v. Khan,
522 U.S. 3, 20, 118 S.Ct. 275, 139 L.Ed.2d 199 (1997)
(quoting Payne v. Tennessee, 501 U.S. 808, 828, 111 S.Ct.
2597, 115 L.Ed.2d 720 (1991)), particularly when we are
interpreting the Constitution, Agostini v. Felton, 521 U.S.
203, 235, 117 S.Ct. 1997, 138 L.Ed.2d 391 (1997), “even in
constitutional cases, the doctrine carries such persuasive
force that we have always required a departure from
precedent to be supported by some ‘special justification.’
” United States v. International Business Machines Corp.,
517 U.S. 843, 856, 116 S.Ct. 1793, 135 L.Ed.2d 124 (1996)
(quoting Payne, supra, at 842, 111 S.Ct. 2597 (SOUTER,


J., concurring), in turn quoting Arizona v. Rumsey, 467
U.S. 203, 212, 104 S.Ct. 2305, 81 L.Ed.2d 164 (1984)).


We do not think there is such justification for overruling
Miranda. Miranda has become embedded in routine police
practice to the point where the warnings have become
part of our national culture. See Mitchell v. United States,
526 U.S. 314, 331–332, 119 S.Ct. 1307, 143 L.Ed.2d
424 (1999) (SCALIA, J., dissenting) (stating that the
fact that a rule has found “ ‘wide acceptance in the
legal culture’ ” is “adequate reason not to overrule” it).
While we have overruled our precedents when subsequent
cases have undermined their doctrinal underpinnings, see,
e.g., Patterson v. McLean Credit Union, 491 U.S. 164,
173, 109 S.Ct. 2363, 105 L.Ed.2d 132 (1989), we do not
believe that this has happened to the Miranda decision. If
anything, our subsequent cases have reduced the impact
of the Miranda rule on legitimate law enforcement while
reaffirming the decision's core ruling that unwarned
*444  statements may not be used as evidence in the


prosecution's case in chief.


[13]  [14]  The disadvantage of the Miranda rule is
that statements which may be by no means involuntary,
made by a defendant who is aware of his “rights,” may
nonetheless be excluded and a guilty defendant go free
as a result. But experience suggests that the totality-of-
the-circumstances test which § 3501 seeks to revive is
more difficult than Miranda for law enforcement officers
to conform to, and for courts to apply in a consistent
manner. See, e.g., Haynes v. Washington, 373 U.S., at 515,
83 S.Ct. 1336 (“The line between proper and permissible
police conduct and techniques and methods offensive to
due process is, at best, a difficult one to draw”). The
requirement that Miranda warnings be given does not,
of course, dispense with the voluntariness inquiry. But
as we said in Berkemer v. McCarty, 468 U.S. 420, 104
S.Ct. 3138, 82 L.Ed.2d 317 (1984), “[c]ases in which a
defendant can make a colorable argument that a self-
incriminating statement was ‘compelled’ despite the fact
that the law enforcement authorities adhered to the
dictates of Miranda are rare.” Id., at 433, n. 20, 104 S.Ct.
3138.


In sum, we conclude that Miranda announced a
constitutional rule that Congress may not supersede
legislatively. Following the rule of stare decisis, we decline


to overrule Miranda ourselves. 8  **2337  The judgment
of the Court of Appeals is therefore
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8 Various other contentions and suggestions have been
pressed by the numerous amici, but because of the
procedural posture of this case we do not think
it appropriate to consider them. See United Parcel
Service, Inc. v. Mitchell, 451 U.S. 56, 60, n. 2, 101 S.Ct.
1559, 67 L.Ed.2d 732 (1981); Bell v. Wolfish, 441 U.S.
520, 531–532, n. 13, 99 S.Ct. 1861, 60 L.Ed.2d 447
(1979); Knetsch v. United States, 364 U.S. 361, 370, 81
S.Ct. 132, 5 L.Ed.2d 128 (1960).


Reversed.


Justice SCALIA, with whom Justice THOMAS joins,
dissenting.
Those to whom judicial decisions are an unconnected
series of judgments that produce either favored or
disfavored *445  results will doubtless greet today's
decision as a paragon of moderation, since it declines
to overrule Miranda v. Arizona, 384 U.S. 436, 86 S.Ct.
1602, 16 L.Ed.2d 694 (1966). Those who understand the
judicial process will appreciate that today's decision is
not a reaffirmation of Miranda, but a radical revision
of the most significant element of Miranda (as of all
cases): the rationale that gives it a permanent place in our
jurisprudence.


Marbury v. Madison, 1 Cranch 137, 2 L.Ed. 60 (1803),
held that an Act of Congress will not be enforced by the
courts if what it prescribes violates the Constitution of
the United States. That was the basis on which Miranda
was decided. One will search today's opinion in vain,
however, for a statement (surely simple enough to make)
that what 18 U.S.C. § 3501 prescribes—the use at trial
of a voluntary confession, even when a Miranda warning
or its equivalent has failed to be given—violates the
Constitution. The reason the statement does not appear
is not only (and perhaps not so much) that it would be
absurd, inasmuch as § 3501 excludes from trial precisely
what the Constitution excludes from trial, viz., compelled
confessions; but also that Justices whose votes are needed
to compose today's majority are on record as believing
that a violation of Miranda is not a violation of the
Constitution. See Davis v. United States, 512 U.S. 452,
457–458, 114 S.Ct. 2350, 129 L.Ed.2d 362 (1994) (opinion
of the Court, in which KENNEDY, J., joined); Duckworth
v. Eagan, 492 U.S. 195, 203, 109 S.Ct. 2875, 106 L.Ed.2d
166 (1989) (opinion of the Court, in which KENNEDY,
J., joined); Oregon v. Elstad, 470 U.S. 298, 105 S.Ct.


1285, 84 L.Ed.2d 222 (1985) (opinion of the Court by
O'CONNOR, J.); New York v. Quarles, 467 U.S. 649, 104
S.Ct. 2626, 81 L.Ed.2d 550 (1984) (opinion of the Court
by REHNQUIST, J.). And so, to justify today's agreed-
upon result, the Court must adopt a significant new, if
not entirely comprehensible, principle of constitutional
law. As the Court chooses to describe that principle,
statutes of Congress can be disregarded, not only when
what they prescribe violates the Constitution, but when
what they prescribe contradicts a decision of this Court
that “announced a constitutional rule,” ante, at 2333. As
I shall discuss in some *446  detail, the only thing that
can possibly mean in the context of this case is that this
Court has the power, not merely to apply the Constitution
but to expand it, imposing what it regards as useful
“prophylactic” restrictions upon Congress and the States.
That is an immense and frightening antidemocratic power,
and it does not exist.


It takes only a small step to bring today's opinion out
of the realm of power-judging and into the mainstream
of legal reasoning: The Court need only go beyond
its carefully couched iterations that “Miranda is a
constitutional decision,” ante, at 2333, that “Miranda is
constitutionally based,” ante, at 2334, that Miranda has
“constitutional underpinnings,” ante, at 2334, n. 5, and
come out and say quite clearly: “We reaffirm today that
custodial interrogation that is not preceded by Miranda
warnings or their equivalent violates the Constitution of
the United States.” It cannot say that, because a majority
of the Court does not believe it. **2338  The Court
therefore acts in plain violation of the Constitution when
it denies effect to this Act of Congress.


I


Early in this Nation's history, this Court established the
sound proposition that constitutional government in a
system of separated powers requires judges to regard as
inoperative any legislative Act, even of Congress itself,
that is “repugnant to the Constitution.”


“So if a law be in opposition to the constitution; if
both the law and the constitution apply to a particular
case, so that the court must either decide that case
conformably to the law, disregarding the constitution;
or conformably to the constitution, disregarding the
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law; the court must determine which of these conflicting
rules governs the case.” Marbury, supra, at 178.


The power we recognized in Marbury will thus permit us,
indeed require us, to “disregar[d]” § 3501, a duly enacted
*447  statute governing the admissibility of evidence in


the federal courts, only if it “be in opposition to the
constitution”—here, assertedly, the dictates of the Fifth
Amendment.


It was once possible to characterize the so-called Miranda
rule as resting (however implausibly) upon the proposition
that what the statute here before us permits—the
admission at trial of un-Mirandized confessions—violates
the Constitution. That is the fairest reading of the Miranda
case itself. The Court began by announcing that the Fifth
Amendment privilege against self-incrimination applied
in the context of extrajudicial custodial interrogation,
see 384 U.S., at 460–467, 86 S.Ct. 1602—itself a
doubtful proposition as a matter both of history and
precedent, see id., 510–511, 86 S.Ct. 1602 (Harlan, J.,
dissenting) (characterizing the Court's conclusion that
the Fifth Amendment privilege, rather than the Due
Process Clause, governed station house confessions as a
“trompe l'oeil ”). Having extended the privilege into the
confines of the station house, the Court liberally sprinkled
throughout its sprawling 60–page opinion suggestions
that, because of the compulsion inherent in custodial
interrogation, the privilege was violated by any statement
thus obtained that did not conform to the rules set
forth in Miranda, or some functional equivalent. See
id., at 458, 86 S.Ct. 1602 (“Unless adequate protective
devices are employed to dispel the compulsion inherent
in custodial surroundings, no statement obtained from
the defendant can truly be the product of his free
choice” (emphases added)); id., at 461, 86 S.Ct. 1602 (“An
individual swept from familiar surroundings into police
custody, surrounded by antagonistic forces, and subjected
to the techniques of persuasion described above cannot be
otherwise than under compulsion to speak”); id., at 467,
86 S.Ct. 1602 (“We have concluded that without proper
safeguards the process of in-custody interrogation ...
contains inherently compelling pressures which work to
undermine the individual's will to resist and to compel him
to speak where he would not otherwise do so freely”);
id., at 457, n. 26, 86 S.Ct. 1602 (noting *448  the
“absurdity of denying that a confession obtained under
these circumstances is compelled”).


The dissenters, for their part, also understood Miranda's
holding to be based on the “premise ... that pressure
on the suspect must be eliminated though it be only the
subtle influence of the atmosphere and surroundings.”
Id., at 512, 86 S.Ct. 1602 (Harlan, J., dissenting). See
also id., at 535, 86 S.Ct. 1602 (White, J., dissenting)
(“[I]t has never been suggested, until today, that such
questioning was so coercive and accused persons so
lacking in hardihood that the very first response to
the very first question following the commencement of
custody must be conclusively presumed to be the product
of an overborne will”). And at least one case decided
shortly after Miranda explicitly confirmed the view. See
**2339  Orozco v. Texas, 394 U.S. 324, 326, 89 S.Ct. 1095,


22 L.Ed.2d 311 (1969) (“[T]he use of these admissions
obtained in the absence of the required warnings was a
flat violation of the Self–Incrimination Clause of the Fifth
Amendment as construed in Miranda ”).


So understood, Miranda was objectionable for
innumerable reasons, not least the fact that cases spanning
more than 70 years had rejected its core premise that,
absent the warnings and an effective waiver of the right
to remain silent and of the (thitherto unknown) right to
have an attorney present, a statement obtained pursuant
to custodial interrogation was necessarily the product
of compulsion. See Crooker v. California, 357 U.S. 433,
78 S.Ct. 1287, 2 L.Ed.2d 1448 (1958) (confession not
involuntary despite denial of access to counsel); Cicenia
v. La Gay, 357 U.S. 504, 78 S.Ct. 1297, 2 L.Ed.2d 1523
(1958) (same); Powers v. United States, 223 U.S. 303, 32
S.Ct. 281, 56 L.Ed. 448 (1912) (lack of warnings and
counsel did not render statement before United States
Commissioner involuntary); Wilson v. United States, 162
U.S. 613, 16 S.Ct. 895, 40 L.Ed. 1090 (1896) (same).
Moreover, history and precedent aside, the decision in
Miranda, if read as an explication of what the Constitution
requires, is preposterous. There is, for example, simply
no basis in reason for concluding that a response to
the very first question asked, by a suspect who already
knows all of the rights described *449  in the Miranda
warning, is anything other than a volitional act. See
Miranda, supra, at 533–534, 86 S.Ct. 1602 (White, J.,
dissenting). And even if one assumes that the elimination
of compulsion absolutely requires informing even the
most knowledgeable suspect of his right to remain silent,
it cannot conceivably require the right to have counsel
present. There is a world of difference, which the Court
recognized under the traditional voluntariness test but
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ignored in Miranda, between compelling a suspect to
incriminate himself and preventing him from foolishly
doing so of his own accord. Only the latter (which is not
required by the Constitution) could explain the Court's
inclusion of a right to counsel and the requirement that
it, too, be knowingly and intelligently waived. Counsel's
presence is not required to tell the suspect that he need
not speak; the interrogators can do that. The only good
reason for having counsel there is that he can be counted
on to advise the suspect that he should not speak. See
Watts v. Indiana, 338 U.S. 49, 59, 69 S.Ct. 1347, 93 L.Ed.
1801 (1949) (Jackson, J., concurring in result in part and
dissenting in part) (“[A]ny lawyer worth his salt will tell
the suspect in no uncertain terms to make no statement to
police under any circumstances”).


Preventing foolish (rather than compelled) confessions is
likewise the only conceivable basis for the rules (suggested
in Miranda, see 384 U.S., at 444–445, 473–474, 86 S.Ct.
1602), that courts must exclude any confession elicited
by questioning conducted, without interruption, after the
suspect has indicated a desire to stand on his right to
remain silent, see Michigan v. Mosley, 423 U.S. 96, 105–
106, 96 S.Ct. 321, 46 L.Ed.2d 313 (1975), or initiated
by police after the suspect has expressed a desire to
have counsel present, see Edwards v. Arizona, 451 U.S.
477, 484–485, 101 S.Ct. 1880, 68 L.Ed.2d 378 (1981).
Nonthreatening attempts to persuade the suspect to
reconsider that initial decision are not, without more,
enough to render a change of heart the product of
anything other than the suspect's free will. Thus, what is
most remarkable about the Miranda decision—and what
*450  made it unacceptable as a matter of straightforward


constitutional interpretation in the Marbury tradition—
is its palpable hostility toward the act of confession per
se, rather than toward what the Constitution abhors,
compelled confession. See United States v. Washington,
431 U.S. 181, 187, 97 S.Ct. 1814, 52 L.Ed.2d 238
(1977) (“[F]ar from being prohibited by the Constitution,
admissions of guilt by wrongdoers, if not coerced, are
inherently desirable”). The **2340  Constitution is not,
unlike the Miranda majority, offended by a criminal's
commendable qualm of conscience or fortunate fit of
stupidity. Cf. Minnick v. Mississippi, 498 U.S. 146, 166–
167, 111 S.Ct. 486, 112 L.Ed.2d 489 (1990) (SCALIA, J.,
dissenting).


For these reasons, and others more than adequately
developed in the Miranda dissents and in the subsequent


works of the decision's many critics, any conclusion that
a violation of the Miranda rules necessarily amounts
to a violation of the privilege against compelled self-
incrimination can claim no support in history, precedent,
or common sense, and as a result would at least
presumptively be worth reconsidering even at this late
date. But that is unnecessary, since the Court has
(thankfully) long since abandoned the notion that failure
to comply with Miranda's rules is itself a violation of the
Constitution.


II


As the Court today acknowledges, since Miranda we
have explicitly, and repeatedly, interpreted that decision
as having announced, not the circumstances in which
custodial interrogation runs afoul of the Fifth or
Fourteenth Amendment, but rather only “prophylactic”
rules that go beyond the right against compelled self-
incrimination. Of course the seeds of this “prophylactic”
interpretation of Miranda were present in the decision
itself. See Miranda, 384 U.S., at 439, 86 S.Ct. 1602
(discussing the “necessity for procedures which assure that
the [suspect] is accorded his privilege”); id., at 447, 86
S.Ct. 1602 (“[u]nless a proper limitation upon custodial
interrogation is achieved—such as these decisions will
advance—there can be no assurance *451  that practices
of this nature will be eradicated”); id., at 457, 86 S.Ct.
1602 (“[i]n these cases, we might not find the defendants'
statements to have been involuntary in traditional
terms”); ibid. (noting “concern for adequate safeguards
to protect precious Fifth Amendment rights” and the
“potentiality for compulsion” in Ernesto Miranda's
interrogation). In subsequent cases, the seeds have
sprouted and borne fruit: The Court has squarely
concluded that it is possible—indeed not uncommon—for
the police to violate Miranda without also violating the
Constitution.


Michigan v. Tucker, 417 U.S. 433, 94 S.Ct. 2357, 41
L.Ed.2d 182 (1974), an opinion for the Court written by
then-Justice REHNQUIST, rejected the true-to-Marbury,
failure-to-warn-as-constitutional-violation interpretation
of Miranda. It held that exclusion of the “fruits” of
a Miranda violation—the statement of a witness whose
identity the defendant had revealed while in custody—
was not required. The opinion explained that the question
whether the “police conduct complained of directly
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infringed upon respondent's right against compulsory self-
incrimination” was a “separate question” from “whether
it instead violated only the prophylactic rules developed
to protect that right.” 417 U.S., at 439, 86 S.Ct. 1602.
The “procedural safeguards” adopted in Miranda, the
Court said, “were not themselves rights protected by
the Constitution but were instead measures to insure
that the right against compulsory self-incrimination was
protected,” and to “provide practical reinforcement for
the right,” 417 U.S., at 444, 86 S.Ct. 1602. Comparing
the particular facts of the custodial interrogation with the
“historical circumstances underlying the privilege,” ibid.,
the Court concluded, unequivocally, that the defendant's
statement could not be termed “involuntary as that term
has been defined in the decisions of this Court,” id.,
at 445, 86 S.Ct. 1602, and thus that there had been
no constitutional violation, notwithstanding the clear
violation of the “procedural rules later established in
Miranda,” ibid. Lest there be any confusion on the point,
the Court reiterated that the “police conduct at *452
issue here did not abridge respondent's constitutional
privilege against compulsory self-incrimination, but
departed only from the prophylactic standards later laid
down by **2341  this Court in Miranda to safeguard
that privilege.” Id., at 446, 86 S.Ct. 1602. It is clear from
our cases, of course, that if the statement in Tucker had
been obtained in violation of the Fifth Amendment, the
statement and its fruits would have been excluded. See Nix
v. Williams, 467 U.S. 431, 442, 104 S.Ct. 2501, 81 L.Ed.2d
377 (1984).


The next year, in Oregon v. Hass, 420 U.S. 714, 95
S.Ct. 1215, 43 L.Ed.2d 570 (1975), the Court held
that a defendant's statement taken in violation of
Miranda that was nonetheless voluntary could be used
at trial for impeachment purposes. This holding turned
upon the recognition that violation of Miranda is not
unconstitutional compulsion, since statements obtained
in actual violation of the privilege against compelled
self-incrimination, “as opposed to ... taken in violation
of Miranda,” quite simply “may not be put to any
testimonial use whatever against [the defendant] in a
criminal trial,” including as impeachment evidence. New
Jersey v. Portash, 440 U.S. 450, 459, 99 S.Ct. 1292, 59
L.Ed.2d 501 (1979). See also Mincey v. Arizona, 437
U.S. 385, 397–398, 98 S.Ct. 2408, 57 L.Ed.2d 290 (1978)
(holding that while statements obtained in violation of
Miranda may be used for impeachment if otherwise


trustworthy, the Constitution prohibits “any criminal trial
use against a defendant of his involuntary statement”).


Nearly a decade later, in New York v. Quarles, 467 U.S.
649, 104 S.Ct. 2626, 81 L.Ed.2d 550 (1984), the Court
relied upon the fact that “[t]he prophylactic Miranda
warnings ... are ‘not themselves rights protected by the
Constitution,’ ” id., at 654, 104 S.Ct. 2626 (quoting
Tucker, supra, at 444, 94 S.Ct. 2357), to create a “public
safety” exception. In that case, police apprehended, after
a chase in a grocery store, a rape suspect known to be
carrying a gun. After handcuffing and searching him (and
finding no gun)—but before reading him his Miranda
warnings—the police demanded to know where the gun
was. The defendant nodded in the direction of some
empty cartons and responded that “the gun is over there.”
The Court held that both the unwarned *453  statement
—“the gun is over there”—and the recovered weapon
were admissible in the prosecution's case in chief under
a “public safety exception” to the “prophylactic rules
enunciated in Miranda.” 467 U.S., at 653, 104 S.Ct. 2626.
It explicitly acknowledged that if the Miranda warnings
were an imperative of the Fifth Amendment itself, such
an exigency exception would be impossible, since the
Fifth Amendment's bar on compelled self-incrimination is
absolute, and its “ ‘strictures, unlike the Fourth's are not
removed by showing reasonableness,’ ” 467 U.S., at 653, n.
3, 104 S.Ct. 2626. (For the latter reason, the Court found
it necessary to note that respondent did not “claim that
[his] statements were actually compelled by police conduct
which overcame his will to resist,” id., at 654, 104 S.Ct.
2626.)


The next year, the Court again declined to apply the “fruit
of the poisonous tree” doctrine to a Miranda violation,
this time allowing the admission of a suspect's properly
warned statement even though it had been preceded (and,
arguably, induced) by an earlier inculpatory statement
taken in violation of Miranda. Oregon v. Elstad, 470 U.S.
298, 105 S.Ct. 1285, 84 L.Ed.2d 222 (1985). As in Tucker,
the Court distinguished the case from those holding that
a confession obtained as a result of an unconstitutional
search is inadmissible, on the ground that the violation
of Miranda does not involve an “actual infringement
of the suspect's constitutional rights,” 470 U.S., at 308,
105 S.Ct. 1285. Miranda, the Court explained, “sweeps
more broadly than the Fifth Amendment itself,” and
“Miranda 's preventive medicine provides a remedy
even to the defendant who has suffered no identifiable
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constitutional harm.” 470 U.S., at 306–307, 105 S.Ct.
1285. “[E]rrors [that] are made by law enforcement officers
in administering the prophylactic Miranda procedures ...
should not breed the same irremediable consequences as
police infringement of the **2342  Fifth Amendment
itself.” Id., at 308–309, 105 S.Ct. 1285.


In light of these cases, and our statements to the same
effect in others, see, e.g., Davis v. United States, 512 U.S.,
at 457–458, 114 S.Ct. 2350; Withrow v. Williams, 507 U.S.
680, 690–691, 113 S.Ct. 1745, 123 L.Ed.2d 407 (1993);
*454  Eagan, 492 U.S., at 203, 109 S.Ct. 2875, it is simply


no longer possible for the Court to conclude, even if it
wanted to, that a violation of Miranda's rules is a violation
of the Constitution. But as I explained at the outset, that is
what is required before the Court may disregard a law of
Congress governing the admissibility of evidence in federal
court. The Court today insists that the decision in Miranda
is a “constitutional” one, ante, at 2329–2330, 2333; that it
has “constitutional underpinnings,” ante, at 2334, n. 5; a
“constitutional basis” and a “constitutional origin,” ante,
at 2333, n. 3; that it was “constitutionally based,” ante, at
2334; and that it announced a “constitutional rule,” ante,
at 2332–2333, 2334, 2335, 2336. It is fine to play these
word games; but what makes a decision “constitutional”
in the only sense relevant here—in the sense that renders
it impervious to supersession by congressional legislation
such as § 3501—is the determination that the Constitution
requires the result that the decision announces and the
statute ignores. By disregarding congressional action that
concededly does not violate the Constitution, the Court
flagrantly offends fundamental principles of separation of
powers, and arrogates to itself prerogatives reserved to the
representatives of the people.


The Court seeks to avoid this conclusion in two ways:
First, by misdescribing these post-Miranda cases as mere
dicta. The Court concedes only “that there is language
in some of our opinions that supports the view” that
Miranda's protections are not “constitutionally required.”
Ante, at 2333. It is not a matter of language; it is a
matter of holdings. The proposition that failure to comply
with Miranda 's rules does not establish a constitutional
violation was central to the holdings of Tucker, Hass,
Quarles, and Elstad.


The second way the Court seeks to avoid the impact of
these cases is simply to disclaim responsibility for reasoned
decisionmaking. It says:


“These decisions illustrate the principle—not that
Miranda is not a constitutional rule—but that no
constitutional rule is immutable. No court laying down
a general *455  rule can possibly foresee the various
circumstances in which counsel will seek to apply it,
and the sort of modifications represented by these cases
are as much a normal part of constitutional law as the
original decision.” Ante, at 2335.


The issue, however, is not whether court rules are
“mutable”; they assuredly are. It is not whether, in the
light of “various circumstances,” they can be “modifi[ed]”;
they assuredly can. The issue is whether, as mutated and
modified, they must make sense. The requirement that they
do so is the only thing that prevents this Court from being
some sort of nine-headed Caesar, giving thumbs-up or
thumbs-down to whatever outcome, case by case, suits or
offends its collective fancy. And if confessions procured
in violation of Miranda are confessions “compelled” in
violation of the Constitution, the post-Miranda decisions
I have discussed do not make sense. The only reasoned
basis for their outcome was that a violation of Miranda
is not a violation of the Constitution. If, for example,
as the Court acknowledges was the holding of Elstad,
“the traditional ‘fruits' doctrine developed in Fourth
Amendment cases” (that the fruits of evidence obtained
unconstitutionally must be excluded from trial) does
not apply to the fruits of Miranda violations, ante, at
2334–2335; and if the reason for the difference is not
that Miranda violations are not constitutional violations
(which is plainly and flatly what Elstad said); then the
Court must come up with some other explanation for
the difference. **2343  (That will take quite a bit of
doing, by the way, since it is not clear on the face
of the Fourth Amendment that evidence obtained in
violation of that guarantee must be excluded from trial,
whereas it is clear on the face of the Fifth Amendment
that unconstitutionally compelled confessions cannot be
used.) To say simply that “unreasonable searches under
the Fourth Amendment are different from unwarned
interrogation under the Fifth Amendment,” ante, at 2335,
is true but supremely unhelpful.


*456  Finally, the Court asserts that Miranda must be
a “constitutional decision” announcing a “constitutional
rule,” and thus immune to congressional modification,
because we have since its inception applied it to the
States. If this argument is meant as an invocation of stare
decisis, it fails because, though it is true that our cases
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applying Miranda against the States must be reconsidered
if Miranda is not required by the Constitution, it is
likewise true that our cases (discussed above) based
on the principle that Miranda is not required by the
Constitution will have to be reconsidered if it is. So
the stare decisis argument is a wash. If, on the other
hand, the argument is meant as an appeal to logic rather
than stare decisis, it is a classic example of begging
the question: Congress's attempt to set aside Miranda,
since it represents an assertion that violation of Miranda
is not a violation of the Constitution, also represents
an assertion that the Court has no power to impose
Miranda on the States. To answer this assertion—not by
showing why violation of Miranda is a violation of the
Constitution—but by asserting that Miranda does apply
against the States, is to assume precisely the point at issue.
In my view, our continued application of the Miranda
code to the States despite our consistent statements that
running afoul of its dictates does not necessarily—or
even usually—result in an actual constitutional violation,
represents not the source of Miranda's salvation but
rather evidence of its ultimate illegitimacy. See generally J.
Grano, Confessions, Truth, and the Law 173–198 (1993);
Grano, Prophylactic Rules in Criminal Procedure: A
Question of Article III Legitimacy, 80 Nw. U.L.Rev. 100
(1985). As Justice STEVENS has elsewhere explained:
“This Court's power to require state courts to exclude
probative self-incriminatory statements rests entirely on
the premise that the use of such evidence violates the
Federal Constitution.... If the Court does not accept that
premise, it must regard the holding in the Miranda case
itself, as well as all of the federal jurisprudence that has
*457  evolved from that decision, as nothing more than


an illegitimate exercise of raw judicial power.” Elstad, 470
U.S., at 370, 105 S.Ct. 1285 (dissenting opinion). Quite so.


III


There was available to the Court a means of reconciling
the established proposition that a violation of Miranda
does not itself offend the Fifth Amendment with the
Court's assertion of a right to ignore the present statute.
That means of reconciliation was argued strenuously by
both petitioner and the United States, who were evidently
more concerned than the Court is with maintaining the
coherence of our jurisprudence. It is not mentioned in
the Court's opinion because, I assume, a majority of the


Justices intent on reversing believes that incoherence is the
lesser evil. They may be right.


Petitioner and the United States contend that there is
nothing at all exceptional, much less unconstitutional,
about the Court's adopting prophylactic rules to
buttress constitutional rights, and enforcing them against
Congress and the States. Indeed, the United States
argues that “[p]rophylactic rules are now and have been
for many years a feature of this Court's constitutional
adjudication.” Brief for United States 47. That statement
is not wholly inaccurate, if by “many years” one means
since the mid–1960's. However, in their zeal to validate
what is in my **2344  view a lawless practice, the United
States and petitioner greatly overstate the frequency with
which we have engaged in it. For instance, petitioner
cites several cases in which the Court quite simply
exercised its traditional judicial power to define the
scope of constitutional protections and, relatedly, the
circumstances in which they are violated. See Loretto
v. Teleprompter Manhattan CATV Corp., 458 U.S. 419,
436–437, 102 S.Ct. 3164, 73 L.Ed.2d 868 (1982) (holding
that a permanent physical occupation constitutes a per
se taking); Maine v. Moulton, 474 U.S. 159, 176, 106
S.Ct. 477, 88 L.Ed.2d 481 (1985) (holding that the Sixth
Amendment right to the assistance *458  of counsel is
actually “violated when the State obtains incriminating
statements by knowingly circumventing the accused's
right to have counsel present in a confrontation between
the accused and a state agent”).


Similarly unsupportive of the supposed practice is Bruton
v. United States, 391 U.S. 123, 88 S.Ct. 1620, 20 L.Ed.2d
476 (1968), where we concluded that the Confrontation
Clause of the Sixth Amendment forbids the admission
of a nontestifying codefendant's facially incriminating
confession in a joint trial, even where the jury has been
given a limiting instruction. That decision was based,
not upon the theory that this was desirable protection
“beyond” what the Confrontation Clause technically
required; but rather upon the self-evident proposition that
the inability to cross-examine an available witness whose
damaging out-of-court testimony is introduced violates
the Confrontation Clause, combined with the conclusion
that in these circumstances a mere jury instruction can
never be relied upon to prevent the testimony from being
damaging, see Richardson v. Marsh, 481 U.S. 200, 207–
208, 107 S.Ct. 1702, 95 L.Ed.2d 176 (1987).
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The United States also relies on our cases involving
the question whether a State's procedure for appointed
counsel's withdrawal of representation on appeal satisfies
the State's constitutional obligation to “ ‘affor[d] adequate
and effective appellate review to indigent defendants.’ ”
Smith v. Robbins, 528 U.S. 259, 276, 120 S.Ct. 746, 145
L.Ed.2d 756 (2000) (quoting Griffin v. Illinois, 351 U.S.
12, 20, 76 S.Ct. 585, 100 L.Ed. 891 (1956)). In Anders
v. California, 386 U.S. 738, 87 S.Ct. 1396, 18 L.Ed.2d
493 (1967), we concluded that California's procedure
governing withdrawal fell short of the constitutional
minimum, and we outlined a procedure that would
meet that standard. But as we made clear earlier this
Term in Smith, which upheld a procedure different
from the one Anders suggested, the benchmark of
constitutionality is the constitutional requirement of
adequate representation, and not some excrescence upon
that requirement decreed, for safety's sake, by this Court.


*459  In a footnote, the United States directs our
attention to certain overprotective First Amendment rules
that we have adopted to ensure “breathing space” for
expression. See Gertz v. Robert Welch, Inc., 418 U.S.
323, 340, 342, 94 S.Ct. 2997, 41 L.Ed.2d 789 (1974)
(recognizing that in New York Times Co. v. Sullivan,
376 U.S. 254, 84 S.Ct. 710, 11 L.Ed.2d 686 (1964), we
“extended a measure of strategic protection to defamatory
falsehood” of public officials); Freedman v. Maryland,
380 U.S. 51, 58, 85 S.Ct. 734, 13 L.Ed.2d 649 (1965)
(setting forth “procedural safeguards designed to obviate
the dangers of a censorship system” with respect to motion
picture obscenity). In these cases, and others involving the
First Amendment, the Court has acknowledged that in
order to guarantee that protected speech is not “chilled”
and thus forgone, it is in some instances necessary
to incorporate in our substantive rules a “measure of
strategic protection.” But that is because the Court has
viewed the importation of “chill” as itself a violation of
the First Amendment—not because the Court thought
it could go beyond what the First Amendment **2345
demanded in order to provide some prophylaxis.


Petitioner and the United States are right on target,
however, in characterizing the Court's actions in a case
decided within a few years of Miranda, North Carolina
v. Pearce, 395 U.S. 711, 89 S.Ct. 2072, 23 L.Ed.2d 656
(1969). There, the Court concluded that due process
would be offended were a judge vindictively to resentence
with added severity a defendant who had successfully


appealed his original conviction. Rather than simply
announce that vindictive sentencing violates the Due
Process Clause, the Court went on to hold that “[i]n order
to assure the absence of such a [vindictive] motivation, ...
the reasons for [imposing the increased sentence] must
affirmatively appear” and must “be based upon objective
information concerning identifiable conduct on the part
of the defendant occurring after the time of the original
sentencing proceeding.” Id., at 726, 89 S.Ct. 2072. The
Court later explicitly acknowledged Pearce's prophylactic
character, see Michigan v. Payne, 412 U.S. 47, 53, 93
S.Ct. 1966, 36 L.Ed.2d 736 (1973). It is true, therefore,
that the *460  case exhibits the same fundamental flaw
as does Miranda when deprived (as it has been) of its
original (implausible) pretension to announcement of
what the Constitution itself required. That is, although
the Due Process Clause may well prohibit punishment
based on judicial vindictiveness, the Constitution by no
means vests in the courts “any general power to prescribe
particular devices ‘in order to assure the absence of such
a motivation,’ ” 395 U.S., at 741, 89 S.Ct. 2072 (Black, J.,
dissenting). Justice Black surely had the right idea when
he derided the Court's requirement as “pure legislation if
there ever was legislation,” ibid., although in truth Pearce's
rule pales as a legislative achievement when compared to


the detailed code promulgated in Miranda. 1


1 As for Michigan v. Jackson, 475 U.S. 625, 106 S.Ct.
1404, 89 L.Ed.2d 631 (1986), upon which petitioner
and the United States also rely, in that case we
extended to the Sixth Amendment, postindictment,
context the Miranda-based prophylactic rule of
Edwards v. Arizona, 451 U.S. 477, 101 S.Ct. 1880,
68 L.Ed.2d 378 (1981), that the police cannot initiate
interrogation after counsel has been requested. I think
it less a separate instance of claimed judicial power to
impose constitutional prophylaxis than a direct, logic-
driven consequence of Miranda itself.


The foregoing demonstrates that, petitioner's
and the United States' suggestions to the
contrary notwithstanding, what the Court did in
Miranda(assuming, as later cases hold, that Miranda went
beyond what the Constitution actually requires) is in fact
extraordinary. That the Court has, on rare and recent
occasion, repeated the mistake does not transform error
into truth, but illustrates the potential for future mischief
that the error entails. Where the Constitution has wished
to lodge in one of the branches of the Federal Government
some limited power to supplement its guarantees, it has
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said so. See Amdt. 14, § 5 (“The Congress shall have power
to enforce, by appropriate legislation, the provisions of
this article”). The power with which the Court would
endow itself under a “prophylactic” justification for
Miranda goes far beyond what it has permitted Congress
to do under authority of that text. Whereas we have
insisted *461  that congressional action under § 5 of
the Fourteenth Amendment must be “congruent” with,
and “proportional” to, a constitutional violation, see City
of Boerne v. Flores, 521 U.S. 507, 520, 117 S.Ct. 2157,
138 L.Ed.2d 624 (1997), the Miranda nontextual power
to embellish confers authority to prescribe preventive
measures against not only constitutionally prohibited
compelled confessions, but also (as discussed earlier)
foolhardy ones.


I applaud, therefore, the refusal of the Justices in the
majority to enunciate this boundless doctrine of judicial
empowerment as a means of rendering today's decision
rational. In nonetheless joining the Court's judgment,
however, they overlook **2346  two truisms: that actions
speak louder than silence, and that (in judge-made
law at least) logic will out. Since there is in fact
no other principle that can reconcile today's judgment
with the post-Miranda cases that the Court refuses to
abandon, what today's decision will stand for, whether
the Justices can bring themselves to say it or not, is the
power of the Supreme Court to write a prophylactic,
extraconstitutional Constitution, binding on Congress
and the States.


IV


Thus, while I agree with the Court that § 3501 cannot be
upheld without also concluding that Miranda represents
an illegitimate exercise of our authority to review state-
court judgments, I do not share the Court's hesitation
in reaching that conclusion. For while the Court is also
correct that the doctrine of stare decisis demands some
“special justification” for a departure from longstanding
precedent—even precedent of the constitutional variety
—that criterion is more than met here. To repeat Justice
STEVENS' cogent observation, it is “[o]bviou[s]” that
“the Court's power to reverse Miranda's conviction rested
entirely on the determination that a violation of the
Federal Constitution had occurred.” Elstad, 470 U.S., at
367, n. 9, 105 S.Ct. 1285 (dissenting opinion) (emphasis
added). Despite the Court's Orwellian assertion to the


contrary, it is undeniable that later cases (discussed
*462  above) have “undermined [Miranda's] doctrinal


underpinnings,” ante, at 2336, denying constitutional
violation and thus stripping the holding of its only
constitutionally legitimate support. Miranda's critics and
supporters alike have long made this point. See Office
of Legal Policy, U.S. Dept. of Justice, Report to
Attorney General on Law of Pre–Trial Interrogation
97 (Feb. 12, 1986) (“The current Court has repudiated
the premises on which Miranda was based, but has
drawn back from recognizing the full implications of its
decisions”); id., at 78 (“Michigan v. Tucker accordingly
repudiated the doctrinal basis of the Miranda decision”);
Sonenshein, Miranda and the Burger Court: Trends and
Countertrends, 13 Loyola U. Chi. L.J. 405, 407–408
(1982) (“Although the Burger Court has not overruled
Miranda, the Court has consistently undermined the
rationales, assumptions, and values which gave Miranda
life”); id., at 425–426 (“Seemingly, the Court [in Michigan
v. Tucker ] utterly destroyed both Miranda's rationale
and its holding”); Stone, The Miranda Doctrine in the
Burger Court, 1977 S.Ct. Rev. 99, 118 (“Mr. Justice
REHNQUIST's conclusion that there is a violation of
the Self–Incrimination Clause only if a confession is
involuntary ... is an outright rejection of the core premises
of Miranda ”).


The Court cites Patterson v. McLean Credit Union, 491
U.S. 164, 173, 109 S.Ct. 2363, 105 L.Ed.2d 132 (1989),
as accurately reflecting our standard for overruling, see
ante, at 2336—which I am pleased to accept, even though
Patterson was speaking of overruling statutory cases and
the standard for constitutional decisions is somewhat
more lenient. What is set forth there reads as though it
was written precisely with the current status of Miranda
in mind:


“In cases where statutory precedents have been
overruled, the primary reason for the Court's shift in
position has been the intervening development of the
law, through either the growth of judicial doctrine or
further action taken by Congress. Where such changes
have *463  removed or weakened the conceptual
underpinnings from the prior decision, ... or where the
later law has rendered the decision irreconcilable with
competing legal doctrines or policies, ... the Court has
not hesitated to overrule an earlier decision.” 491 U.S.,
at 173, 109 S.Ct. 2363.
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Neither am I persuaded by the argument for retaining
Miranda that touts its supposed workability as compared
with the totality-of-the-circumstances test it purported to
replace. Miranda's proponents **2347  cite ad nauseam
the fact that the Court was called upon to make difficult
and subtle distinctions in applying the “voluntariness” test
in some 30–odd due process “coerced confessions” cases
in the 30 years between Brown v. Mississippi, 297 U.S.
278, 56 S.Ct. 461, 80 L.Ed. 682 (1936), and Miranda. It
is not immediately apparent, however, that the judicial
burden has been eased by the “bright-line” rules adopted
in Miranda. In fact, in the 34 years since Miranda was
decided, this Court has been called upon to decide nearly
60 cases involving a host of Miranda issues, most of them
predicted with remarkable prescience by Justice White in
his Miranda dissent. 384 U.S., at 545, 86 S.Ct. 1602.


Moreover, it is not clear why the Court thinks that the
“totality-of-the-circumstances test ... is more difficult than
Miranda for law enforcement officers to conform to, and
for courts to apply in a consistent manner.” Ante, at 2336.
Indeed, I find myself persuaded by Justice O'CONNOR's
rejection of this same argument in her opinion in Williams,
507 U.S., at 711–712, 113 S.Ct. 1745 (O'CONNOR, J.,
joined by REHNQUIST, C. J., concurring in part and
dissenting in part):


“Miranda, for all its alleged brightness, is not without
its difficulties; and voluntariness is not without its
strengths....


“... Miranda creates as many close questions as it
resolves. The task of determining whether a defendant
is in ‘custody’ has proved to be ‘a slippery one.’ And
the supposedly ‘bright’ lines that separate interrogation
*464  from spontaneous declaration, the exercise of a


right from waiver, and the adequate warning from the
inadequate, likewise have turned out to be rather dim
and ill defined....


“The totality-of-the-circumstances approach, on the
other hand, permits each fact to be taken into account
without resort to formal and dispositive labels. By
dispensing with the difficulty of producing a yes-or-
no answer to questions that are often better answered
in shades and degrees, the voluntariness inquiry often
can make judicial decisionmaking easier rather than more
onerous.” (Emphasis added; citations omitted.)


But even were I to agree that the old totality-of-the-
circumstances test was more cumbersome, it is simply
not true that Miranda has banished it from the law and
replaced it with a new test. Under the current regime,
which the Court today retains in its entirety, courts are
frequently called upon to undertake both inquiries. That
is because, as explained earlier, voluntariness remains
the constitutional standard, and as such continues to
govern the admissibility for impeachment purposes of
statements taken in violation of Miranda, the admissibility
of the “fruits” of such statements, and the admissibility
of statements challenged as unconstitutionally obtained
despite the interrogator's compliance with Miranda, see,
e.g., Colorado v. Connelly, 479 U.S. 157, 107 S.Ct. 515, 93
L.Ed.2d 473 (1986).


Finally, I am not convinced by petitioner's argument
that Miranda should be preserved because the decision
occupies a special place in the “public's consciousness.”
Brief for Petitioner 44. As far as I am aware, the public
is not under the illusion that we are infallible. I see little
harm in admitting that we made a mistake in taking away
from the people the ability to decide for themselves what
protections (beyond those required by the Constitution)
are reasonably affordable in the criminal investigatory
process. And I see much to be gained by reaffirming
for the people the wonderful reality *465  that they
govern themselves—which means that “[t]he powers not
delegated to the United States by the Constitution” that
the people adopted, “nor prohibited ... to the States” by
that Constitution, “are reserved to the States respectively,


or to the people,” U.S. Const., Amdt. 10. 2


2 The Court cites my dissenting opinion in Mitchell
v. United States, 526 U.S. 314, 331–332, 119 S.Ct.
1307, 143 L.Ed.2d 424 (1999), for the proposition that
“the fact that a rule has found ‘wide acceptance in
the legal culture’ is ‘adequate reason not to overrule’
it.” Ante, at 2335. But the legal culture is not the
same as the “public's consciousness”; and unlike the
rule at issue in Mitchell (prohibiting comment on
a defendant's refusal to testify), Miranda has been
continually criticized by lawyers, law enforcement
officials, and scholars since its pronouncement (not to
mention by Congress, as § 3501 shows). In Mitchell,
moreover, the constitutional underpinnings of the
earlier rule had not been demolished by subsequent
cases.
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Today's judgment converts Miranda from a milestone of
judicial overreaching into the very Cheops' Pyramid (or
perhaps the Sphinx would be a better analogue) of judicial
arrogance. In imposing its Court-made code upon the
States, the original opinion at least asserted that it was
demanded by the Constitution. Today's decision does not
pretend that it is—and yet still asserts the right to impose it
against the will of the people's representatives in Congress.
Far from believing that stare decisis compels this result,
I believe we cannot allow to remain on the books even
a celebrated decision—especially a celebrated decision
—that has come to stand for the proposition that the
Supreme Court has power to impose extraconstitutional


constraints upon Congress and the States. This is not the
system that was established by the Framers, or that would
be established by any sane supporter of government by the
people.


I dissent from today's decision, and, until § 3501 is
repealed, will continue to apply it in all cases where
there has been a sustainable finding that the defendant's
confession was voluntary.


All Citations


530 U.S. 428, 120 S.Ct. 2326, 147 L.Ed.2d 405, 68 USLW
4566, 00 Cal. Daily Op. Serv. 5091, 2000 Daily Journal
D.A.R. 6789, 2000 CJ C.A.R. 3855, 13 Fla. L. Weekly
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This case arises from the 2014 shooting of Sean Kendall’s dog by Salt Lake City Police 


Officer Brett Olsen during a search for a missing toddler.  After the shooting, Kendall brought 


various state and federal claims against Olsen, the City, and several other officers.  Both sides 


now move for summary judgment.  For the reasons below, the court grants Defendants’ Motion 


for Summary Judgment on Kendall’s federal constitutional claims and remands the case back to 


state court for further proceedings on Kendall’s state claims.   


BACKGROUND 


 On June 18, 2014, Officer Brett Olsen was patrolling the Sugar House neighborhood of 


Salt Lake City by motorcycle when he received word that a mother had reported her toddler 


missing from their home.  Olsen quickly drove to the home, where several officers were already 


on the scene setting up a mobile command station.  A supervisor, Lieutenant Purvis, instructed 


Olsen to begin canvassing the neighborhood in search of the missing boy.  He alerted Olsen that 


the boy could not communicate verbally, and instructed that Olsen should therefore search 
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everywhere visually.  By the time Olsen began searching, it was believed the child had been 


missing for about an hour.  This was significant, as time is generally thought to be crucial when 


searching for missing children, with the likelihood of positive outcomes decreasing significantly 


after about the first hour. 


Olsen teamed up with another officer and began traveling north from the missing boy’s 


home, as depicted in the map below.  The officers went house to house knocking on doors.  


Some homeowners invited the officers into their homes and yards to look around.  If nobody was 


home, the officers would briefly check the backyard if it was unfenced or if a fence gate was 


unlocked.  The officers searched several homes in this manner. 
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 Eventually, the officers arrived at Kendall’s house, about ten homes away from the 


missing toddler’s home.  Olsen’s partner went to the front door while Olsen walked to the side 


gate leading to Kendall’s backyard, as depicted in the map above, and in greater detail in the 


overhead image of the home below.  While his partner waited for a response, Olsen looked over 


the fence into the backyard at the location marked “Gate B” below. 


 


From his vantage point at Gate B, Olsen could not see the entire backyard.  He testified 


that after hearing no response from his partner’s knocking at the front door, he tried the gate, 


which was unlocked, and entered the backyard.  Olsen walked through the backyard to a shed in 


the corner of the property (top right corner in the image above), checked the shed, and found 


nothing.  According to Olsen, as he turned and began to leave, he heard a dog begin barking 
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behind him.  He turned back toward the shed and saw a 90-pound dog about 20–25 feet away 


“running toward [him] and barking loudly.”  Presumably, the dog had emerged from a dog house 


wedged between the north side of the shed and the fence.  Olsen began retreating quickly toward 


the gate, but the dog rapidly closed on him.  Realizing he would not make it to the gate before 


the dog reached him, Olsen stopped, turned toward the dog, took “an aggressive stance,” and 


stomped his foot, hoping the dog would back down.  He did not, and, according to Olsen, instead 


continued to charge, barking with teeth bared.  As the dog closed in to the point where Olsen felt 


it was “about to attack and to latch onto [him],” Olsen withdrew his service firearm and fired 


twice, killing the dog a few feet from where Olsen stood.  Olsen secured the area and notified his 


supervisor of the incident by radio. 


Ultimately, the missing boy was found unharmed sleeping in his family’s basement 


underneath a box.  Just over a year later, Kendall filed a Complaint in state court alleging federal 


and state constitutional violations as well as various other violations of state law.  Defendants 


removed the case to federal court.  Both parties now move for summary judgment on Kendall’s 


federal constitutional claims.1 


ANALYSIS 


 Both sides contend the undisputed facts entitle them to summary judgment.  Kendall 


argues Olsen’s entrance into his backyard was an unconstitutional search and the shooting of his 


dog was an unconstitutional seizure under the Fourth Amendment.2  Defendants contend Olsen’s 


                                                 
1 Defendants also moved for summary judgment on Kendall’s state constitutional claims, but as 


discussed below, the court declines to rule on those claims. 
2 In addition to his Fourth Amendment claim, Kendall initially brought a Fifth Amendment claim 


against Defendants, but he later withdrew this claim.  Dkt. 45 at 1. 
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entrance into Kendall’s backyard was not a search, and even if it was, it was justified by exigent 


circumstances—namely, the urgent need to find the missing toddler.  As to the seizure, 


Defendants argue that the shooting of Kendall’s dog was reasonable because the dog acted 


aggressively toward Olsen.  Alternatively, Defendants argue that even if the search or seizure 


violated the Fourth Amendment, Olsen is not liable because he is protected by qualified 


immunity.   


I. The Qualified Immunity Doctrine 


 Olsen’s invocation of qualified immunity changes the constitutional analysis slightly, so 


before delving into the constitutional claims, the court first provides a brief discussion of 


qualified immunity.  Kendall sued the City and the officers under 42 U.S.C. § 1983, which, in 


essence, allows a citizen to sue a government official, like a police officer, for any constitutional 


violations that official commits on the job.  Allowing citizens to sue police officers, however, 


potentially leads to the unintended consequence of deterring officers from taking action in 


difficult situations for fear they may ultimately be sued.  Indeed, “police officers are often forced 


to make split-second judgments . . . in circumstances that are tense, uncertain, and rapidly 


evolving.”3  We rely on officers to make these difficult decisions quickly, even if it is not 


entirely clear exactly what the law requires in every circumstance, because “[p]eople could well 


die in emergencies if police tried to act with the calm deliberation associated with the judicial 


process.”4   


                                                 
3 Graham v. Connor, 490 U.S. 386, 397 (1989). 
4 United States v. Najar, 451 F.3d 710, 714 (10th Cir. 2006) (quoting Wayne v. United States, 


318 F.2d 205, 212 (D.C. Cir. 1963)). 
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Courts have developed the doctrine of qualified immunity to balance the competing 


interests of vindicating citizens’ important constitutional rights with affording police officers 


some necessary leeway to make difficult decisions.  Under this doctrine, an officer is liable for 


violating a constitutional right only if his mistake about what the law requires is unreasonable.5  


The court determines whether an officer’s mistake was reasonable based on whether it resulted in 


him violating a constitutional right that has been clearly established by the courts.6  Where a 


constitutional right has been clearly established, an officer is expected to be aware of it and to act 


accordingly.  But where reasonable officers could disagree about whether an action is lawful—


that is, where the right has not yet been clearly established—the officer will not be liable for his 


mistake. 


What this means for Kendall is that the law requires not only that he establish that Olsen 


violated the Fourth Amendment by searching his yard or seizing his dog, but also that any 


reasonable officer would know that the search or seizure was in violation of the Fourth 


Amendment in view of the specific circumstances presented.  With these principles in mind, the 


court turns to the constitutional questions. 


II. The Search 


Kendall first claims that Olsen violated the Fourth Amendment by entering his backyard 


without a warrant.  He contends that the search of a home and the surrounding area requires 


either a warrant or an exception to the warrant requirement, and that in this case Olsen had 


neither.  In response, Defendants argue Olsen’s limited sweep of Kendall’s backyard was not a 


                                                 
5 Saucier v. Katz, 533 U.S. 194, 205 (2001). 
6 Id. at 202. 
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“search” within the meaning of the Fourth Amendment, and even it was, the warrant requirement 


was excused by the exception for exigent circumstances. 


The Fourth Amendment generally prohibits searching a home without a warrant.7  And in 


certain circumstances, this prohibition extends to the area immediately surrounding the home, 


what is known as the “curtilage.”8  Here, Olsen did not enter Kendall’s home, but instead entered 


his backyard, which, according to Kendall, is protected Fourth Amendment curtilage.  


Defendants disagree.  They contend Kendall’s backyard was not sufficiently private to constitute 


protected curtilage, so Olsen’s entrance into the backyard was not a “search” of any Fourth 


Amendment-protected area. 


The question of whether any particular backyard is or is not protected curtilage is not so 


clear cut.  Indeed, it “depends upon a number of facts and factors,” including how close the area 


is to the home, how the area is used, and what steps the homeowner has taken to ensure its 


privacy.9  But the court need not answer that question today, for even assuming Kendall’s 


backyard was protected Fourth Amendment curtilage—meaning Olsen’s entrance into the 


backyard was a “search” for Fourth Amendment purposes—it was justified by the exigent 


circumstances of locating a missing child. 


As discussed, the Fourth Amendment typically requires a warrant to conduct a search, 


especially of the home, but that requirement is excused when an officer faces exigent 


circumstances, such as “assist[ing] persons who are seriously injured or threatened with such 


                                                 
7 United States v. Porter, 594 F.3d 1251, 1255 (10th Cir. 2010). 
8 United States v. Cavely, 318 F.3d 987, 993 (10th Cir. 2003). 
9 Id. at 993–94. 
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injury.”10  A warrant, for example, “is not required to break down a door to enter a burning home 


to rescue occupants or extinguish a fire, to prevent a shooting, or to bring emergency aid to an 


injured person.”11  Warrants take time, and in certain limited circumstances where time is of the 


essence, courts will not require one.  To demonstrate the existence of one of these circumstances 


and invoke the exigency exception to the warrant requirement, an officer must demonstrate: 


(1) he had an objectively reasonable basis to believe there was an immediate need to protect the 


lives or safety of himself or others; and (2) the manner and scope of the resulting search was 


reasonable.12    


As to the first prong of the test, there can be no doubt that when a toddler goes missing 


there is an immediate need to protect life or safety.  Courts have noted that “the problem of 


missing children is a profoundly serious one,”13 and Congress has recognized that “missing 


children are at a great risk.”14  Kendall himself “concedes that . . . there were reasonable grounds 


for . . . Olsen to believe there was an urgent situation” because “to [his] knowledge, a two- or 


three-year-old boy was missing from his home.”15  That there was an exigency does not appear 


to be in dispute. 


                                                 
10 Porter, 594 F.3d at 1256–57 (quoting Brigham City, Utah v. Stuart, 547 U.S. 398, 403 


(2006)). 
11 Najar, 451 F.3d at 714 (quoting Wayne v. United States, 318 F.2d 205, 212 (D.C. Cir. 1963)). 
12 Id. at 718. 
13 United States v. Wei Seng Phua, No. 2:14-CR-00249-APG, 2015 WL 427862, at *17 (D. Nev. 


Feb. 2, 2015). 
14 Cuevas v. City of Philadelphia, No. CIV. A. 05-3749, 2006 WL 2345928, at *6 (E.D. Pa. Aug. 


11, 2006) (citing congressional findings related to the Juvenile Justice and Delinquency 


Prevention Act, 42 U.S.C. § 5601). 
15 Dkt. 45 at 78. 
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What is in dispute is the second prong of the test—the reasonableness of the scope and 


manner of the search for the child.16  On this point, Defendants argue the scope of the search was 


reasonable because officers confined the search to places a toddler could have accessed in a 


radius surrounding his home within which he could have wandered in the time that had passed.  


And as to manner, Defendants argue the officers reasonably knocked first to ask homeowners for 


permission to look around, and absent homeowner permission they conducted only a quick 


sweep of open backyards, not the inside of homes or other locked areas.  Kendall disagrees, 


arguing it was unreasonable for officers to conduct a blanket search of any area within a certain 


radius of the missing child’s home.  


The scope of a search is reasonable when the search is limited to “the locations where a 


victim might likely be found,” and the manner of searching is reasonable when the intrusion is 


no greater than necessary given the exigency.17   Here, the toddler had been missing for an hour 


by the time Olsen began canvassing the neighborhood, and the child’s mother gave officers no 


indication of what direction he may have wandered.  Given these facts, the court finds it was 


reasonable for officers to confine the scope of the search to places to which a toddler could have 


walked in the hour or so that had passed, and within that radius to further confine the search to 


areas a toddler could have actually have accessed, like open and unlocked backyards.  


Considering the limited information officers were given, these were the locations where the 


toddler might likely be found.  As to the manner, the court concludes that the intrusion—


knocking on doors and quickly sweeping unlocked backyards—was no greater than necessary, 


                                                 
16 The reasonableness of the search is a question of law for the court to resolve.  McInerney v. 


King, 791 F.3d 1224, 1232 (10th Cir. 2015). 
17 Najar, 451 F.3d at 720. 
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especially considering the nature of the exigency, and, in particular, the fact that the missing boy 


was noncommunicative and had to be located visually. 


Kendall’s main area of disagreement is with the reasonableness of the scope of the 


search.  According to Kendall, accessibility and proximity to a missing child are not enough to 


justify searches of neighboring yards.  He contends the mere fact that a yard is accessible to a 


toddler and is within walking distance of the toddler’s home, on its own, is insufficient to tie a 


search of the yard to the exigency of the missing toddler.  Instead, Kendall proposes a different 


rule: that an exigency-based search of a yard for a missing toddler is constitutional only if there 


is a reasonable basis, aside from access and proximity, to believe the toddler is in that particular 


yard, as opposed to any other accessible yard within walking distance. 


Kendall’s interpretation is not borne out by the case law, nor does it comport with the 


realities of on-the-ground police work.  In support of his proposed rule, Kendall cites a line from 


United States v. Gambino-Zavala, where the Tenth Circuit framed the exigency exception as 


requiring that “the government must show the officers reasonably believed a person inside the 


home was in immediate need of aid or protection.”18  Kendall seizes on this reference to the 


home to support his interpretation that Olsen was required to make a home-by-home 


determination of whether the toddler was likely to be in that particular home, rather than merely 


relying on the fact that a home was one of many accessible to and within walking distance of the 


missing child.   


The court disagrees.  Gambino-Zavala focused on the home because in that case, the 


exigency was limited to one home; a neighbor heard gunshots in a particular unit, and officers 


                                                 
18 539 F.3d 1221, 1225 (10th Cir. 2008) (emphasis added). 
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subsequently searched that unit to determine if anyone inside was injured.19  Nothing in 


Gambino-Zavala, or in Tenth Circuit law in general, purports to require the narrow focus 


Kendall proposes.  Indeed, the Tenth Circuit used to require something similar—a “reasonable 


basis, approaching probable cause, to associate the emergency with the place to be searched”—


but in 2006 replaced it with the more general requirement that “the manner and scope of the 


search [must be] reasonable.”20 


This general reasonableness requirement reflects the reality that not all exigencies are 


neatly confined to one home.  To be sure, in the case of a neighbor reporting gunshots from a 


particular home, the “locations where a victim might likely be found” may well be limited to that 


one home.21  But in cases like this one, where a child has been missing for an hour, the child 


might likely be found anywhere within a several-block radius.  The Tenth Circuit’s 


reasonableness requirement accommodates this reality by recognizing that when a genuine and 


significant exigency spans a large area, a somewhat broader geographical search may be 


warranted.   


This simple proposition is lost in Kendall’s proposed rule.  Indeed, Kendall’s strict 


interpretation of the exigency exception—which would require officers to determine, at each 


home, whether there’s reason to believe the child is actually there, as opposed to any other 


home—would all but end police assistance in missing child cases like this one, where officers 


know little more than where the child was last seen and how long he has been missing.  Armed 


only with this information, there is no reason, for example, to believe the child is any more likely 


                                                 
19 Id. at 1224. 
20 Najar, 451 F.3d at 718. 
21 Id. at 720. 
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to be in an open backyard on the north side of the child’s home than he is to be in an open 


backyard on the south side of the home.  According to Kendall, that means neither gets searched.  


That doesn’t comport with what we expect of officers urgently looking for missing children, and 


is not reflected in the law. 


This is not to say, as Kendall’s attorney suggested at oral argument, that all Fourth 


Amendment rights go out the window for any home within walking distance of and accessible to 


the missing toddler.  Quite the contrary—even after establishing the reasonable geographic scope 


of a search, the Fourth Amendment still demands that the manner of searching any home within 


that area also be reasonable (meaning the intrusion is no greater than necessary).  This reflects 


the understanding that even among protected Fourth Amendment areas, the intrusiveness of a 


search can vary greatly.  A sweep of the curtilage is less intrusive than breaking down a locked 


door and searching a living room, which is less intrusive than rummaging through a closet in the 


bedroom, and so forth.  The Fourth Amendment cabins the intrusiveness of any search by 


demanding that the manner of the search be reasonable. 


And like scope, what is reasonable in terms of manner will vary depending on the nature 


of the exigency.  While it is reasonable for police to forcefully enter and search a home after 


reports of gunfire in that home,22 nobody contends that Olsen could have barged into and 


searched any home within a fixed radius of the missing toddler.  Given the nature of the exigency 


in this case—a missing, noncommunicative toddler—and the scope of the search—a several-


block radius—it was reasonable to knock on doors and briefly sweep open backyards where a 


toddler may have ventured.  Olsen was not free to break into homes and ransack bedrooms.  


                                                 
22 See Gambino-Zavala, 539 F.3d at 1225–26.  
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Indeed, contrary to Kendall’s contention, the court’s holding does not imply that Olsen had 


“virtually unbounded authority to enter into and search people’s private homes . . . [across] the 


Wasatch Front, or perhaps beyond.”  Rather, the court holds only that where a nonverbal toddler 


has been missing from his home for over an hour, it is reasonable, within walking distance of the 


missing toddler, for officers to knock on doors and conduct a quick sweep of open backyards 


into which the toddler may have wandered.   


In sum, the court concludes that even if Olsen’s warrantless sweep of Kendall’s backyard 


was a Fourth Amendment search, it was not unconstitutional because it was justified by exigent 


circumstances.  And even in the event it was an unconstitutional search, Olsen would be entitled 


to qualified immunity because his mistake as to what the law requires would be reasonable.  On 


this point Kendall has the burden of pointing to Tenth Circuit or Supreme Court case law that 


would put a reasonable officer on notice that when a nonverbal toddler is missing, a searching 


officer must have a reason, aside from mere proximity, for quickly sweeping any open and 


accessible nearby backyard.  Kendall has provided no such authority.  Thus, summary judgment 


on Kendall’s claims related to Olsen’s search is granted in Defendants’ favor, both on the basis 


that no constitutional violation occurred and that Olsen is entitled to qualified immunity. 


III. The Seizure 


Kendall also contends that Olsen’s shooting of his dog was an unconstitutional seizure 


under the Fourth Amendment.  The Fourth Amendment prohibits unreasonable seizures.23  And 


nobody disputes that Olsen’s shooting of Kendall’s dog was a seizure.24  Thus, the only question 


                                                 
23 See U.S. Const. amend. IV; see also Holland ex rel. Overdorff v. Harrington, 268 F.3d 1179, 


1188 (10th Cir. 2001). 
24 See Dkt. 35 at 34; see also Dziekan v. Gaynor, 376 F. Supp. 2d 267, 270 (D. Conn. 2005) 
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is whether the shooting was reasonable in view of the facts presented.  In this context, 


reasonableness turns on weighing the intrusiveness of the seizure against the government’s 


reason for doing it.25  Put simply, the less intrusive the seizure and the more compelling the 


government’s justification for it, the more likely it is to be constitutional. 


The intrusion here was quite serious.  While Fourth Amendment seizures generally 


involve property, this case involved a dog, and courts have recognized that most dog owners 


“think of dogs solely in terms of an emotional relationship, rather than a property relationship.”26  


Thus, when a dog is seized—and especially, as here, where it is killed, not merely injured or 


detained—the intrusion on the owner weighs heavily in favor of finding the seizure unreasonable 


and unconstitutional. 


On the other side of the equation is officer safety, also a weighty concern.  Officers face a 


changing array of threats daily.  Among these threats are dogs, some of which “may harass or 


attack people,” and “maim or even kill.”27  Thus, while many dogs pose no serious threat to 


officers, some do, and because officers are often forced to make split-second judgments about 


the threat a particular dog poses, their ability to effectively protect themselves also weighs 


heavily in the legal reasonableness calculus. 


 Courts have found a balance between the rights of dog owners and the interests of officer 


safety by implementing a simple rule: an officer’s killing of a dog is reasonable only if the dog 


                                                 


(“Courts have consistently recognized that a law enforcement officer’s killing of a pet dog 


constitutes a destruction of property and therefore a seizure under the Fourth Amendment.”). 
25 Graham v. Connor, 490 U.S. 386, 396 (1989). 
26 Altman v. City of High Point, N.C., 330 F.3d 194, 205 (4th Cir. 2003). 
27 Id. 
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poses an “imminent threat.”28  Whether a dog poses an imminent threat is judged “from the 


perspective of a reasonable officer at the scene, rather than with the 20/20 vision of hindsight.”29  


In other words, the question is not whether the dog, in retrospect, actually posed an imminent 


threat, but instead whether a reasonable officer on the scene would perceive it that way. 


In this case, the uncontradicted evidence demonstrates that a reasonable officer in Olsen’s 


position would conclude that Kendall’s dog posed an imminent threat when it aggressively 


charged Olsen while simultaneously barking loudly and baring its teeth.  That evidence consists 


entirely of Olsen’s testimony about the event, because he was the only one to witness it.  In his 


police report, written hours after the incident, Olsen reported that he “saw a large gray dog 


running towards [him] and barking loudly,” and that he “believed the dog was about to bite 


[him].”30  In his deposition, he testified that “the dog had a very mean demeanor,” its “ears were 


back, the tail[] w[as] straight, the teeth were bared, it was snarling, barking loudly and actually 


running towards [him].”31  Olsen testified that in the moment before he pulled the trigger the dog 


“was leaping towards [him].”32  Given this testimony, a reasonable officer could conclude that 


the 90-pound Weimaraner posed an imminent threat. 


                                                 
28 See Branson v. Price, No. 13-cv-03090-REB, 2015 WL 5562174, at *6–7 (D. Colo. Sept. 21, 


2015) (listing cases).  It does not appear that the Tenth Circuit or the Supreme Court has weighed 


in on the proper standard in this circumstance, but as Branson demonstrates, the clear consensus 


among courts of appeal is that an officer may reasonably kill a dog that presents an imminent 


threat.  Id. (examining cases from the Third, Seventh, Eighth, and Ninth Circuits, and finding no 


circuit decision to the contrary). 
29 Graham, 490 U.S. at 396. 
30 Dkt. 46, Ex. (A)(2)(1). 
31 Dkt. 63, Ex. (A)(2) at 93. 
32 Id. at 97. 
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Kendall takes issue with this conclusion for several reasons.  First, he contends that 


various inconsistencies in Olsen’s testimony render him not credible and his testimony not 


believable.  These inconsistencies include: (1) Olsen testified he may have heard his partner ring 


Kendall’s doorbell, while his partner testified that he knocked on the door; (2) Olsen testified he 


heard a doorbell and knocking from his location at Gate B, but Kendall submits that was too far 


from the front door to hear knocking or a doorbell; (3) Olsen testified he waited to enter the 


backyard until it appeared that nobody would answer the door, but his partner testified that he 


heard gunshots shortly after he started knocking; and (4) Olsen at times reported that it took 


about thirty seconds to check the backyard and at other times testified it took about a minute and 


a half.  The court finds that these are relatively minor inconsistencies that might be expected of a 


person trying to describe a dynamic and quickly evolving situation.  They are not material 


inconsistencies sufficient to give rise to an inference that Olsen is deliberately lying or that his 


recollection of key events is suspect.  Because no reasonable jury could find Olsen not credible 


based on his statements in the record before the court, Kendall has failed to raise a triable issue 


of fact to defeat summary judgment.  


Kendall also argues that even taking Olsen’s testimony at face value, a reasonable officer 


could not conclude based on those facts that he faced an imminent threat.  Kendall first contends 


that “Olsen had no lawful reason to be in [the] yard in the first place.”33  That argument 


addresses whether the search was reasonable, and the court already concluded that it was.  He 


next argues that Olsen invited the attack because he “recklessly started running as soon as he 


                                                 
33 Dkt. 45 at 83. 
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heard [the] bark, which anyone should know would simply provoke a dog to run after him.”34  


An officer’s split-second decision to make a break for the gate to escape or avoid a 


confrontation, rather than standing his ground to face a charging 90-pound dog, is not 


unreasonable.  Moreover, Olsen did ultimately try the tactic Kendall now suggests he should 


have taken: Olsen testified he first attempted to retreat, but then, realizing the dog would beat 


him to the fence, turned and “tried standing [his] ground and taking a more dominant stance, 


broadening [his] shoulders and stomping [his] foot, in an attempt to ‘call [the dog’s] bluff,”35 but 


to no avail. 


Kendall also argues that Olsen should have known that Weimaraners are typically 


“friendly, warm, kind dogs who do not bite without being cornered.”36  While this may well be 


so, it tells the court nothing about how this Weimaraner acted on this specific occasion.  Just as 


breeds with reputations for being dangerous or aggressive may act in friendly or docile ways in 


many circumstances, so too can dogs typically thought to be warm and docile act aggressively at 


times.  Regardless, officers are not charged with developing specific expertise in the nuances 


between breeds.  To be sure, had Olsen been greeted with a 5-pound Pomeranian the analysis 


would be different, but he was confronted with a large, 90-pound dog, and it was reasonable to 


assume the charging dog posed a threat.  In the same vein, Kendall argues that this particular dog 


was friendly and nonaggressive, as demonstrated by testimony of Kendall’s sister and neighbor.  


This testimony may be relevant to whether Kendall’s dog in fact posed a threat to Olsen, but 


that’s not the question the court must answer; the question presented for Fourth Amendment 


                                                 
34 Id. at 84. 
35 Dkt. 36 at 4. 
36 Dkt. 45 at 85. 


Case 2:15-cv-00862-RJS   Document 74   Filed 02/17/17   Page 17 of 21







18 


 


purposes is whether a reasonable officer on the scene would believe the dog posed an imminent 


threat.  A reasonable responding officer would not be expected to know anything about 


Kendall’s dog’s history, and would instead be expected to act reasonably based on the facts in 


front of him.  Those facts—which, again, are not in dispute—are that a 90-pound dog charged 


Olsen while barking aggressively.37 


Last, Kendall argues that Olsen acted unreasonably because he did not first try to use 


lesser force, like his baton, his boot, or his taser.  But the law does not require officers to try 


varying degrees of nonlethal force before turning to lethal force.  Indeed, “an officer need not use 


the least harmful alternative in dealing with a dangerous situation in which officer safety is an 


issue.”38  This is so even where, in retrospect, a lower degree of force may have been sufficient.  


The standard is not what a lawyer, or a judge, or anybody scrutinizing the situation with the 


benefit of retrospective deliberation would have done.  The standard is what a reasonable officer 


on the ground in the moment would have done, an officer who is “forced to make split-second 


judgments—in circumstances that are tense, uncertain, and rapidly evolving—about the amount 


of force that is necessary in a particular situation.”39  In this case, a reasonable officer could 


conclude that lethal force was required. 


                                                 
37 See, e.g., Williams v. Voss, No. CIV. 10-2092 ADM/TNL, 2011 WL 4340851, at *4 (D. Minn. 


Sept. 15, 2011) (no genuine issue of fact about whether dog was aggressive where officer’s 


“sworn affidavits stat[ed] that the dog charged at them aggressively” and plaintiff had “no 


specific evidence to refute that assertion” because other witnesses “could not see the dog at the 


time it was shot”). 
38 McCarthy v. Kootenai Cty., No. CV08-294-N-EJL, 2009 WL 3823106, at *6 (D. Idaho Nov. 


12, 2009). 
39 Graham, 490 U.S. at 396–97. 
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When presented with what appears to be an imminent threat, an officer need not wait to 


be mauled or attacked before employing force in self-defense.  Kendall has not demonstrated that 


Olsen’s actions deviated from a what a reasonable officer would have done.  And even if Olsen’s 


actions were unreasonable—that is, even if the shooting was an unconstitutional seizure—Olsen 


would be entitled to qualified immunity because a reasonable officer would not be on notice that 


shooting a 90-pound dog that is running toward him and barking, with no time for the officer to 


escape, would violate the Fourth Amendment.  Defendants’ Motion for Summary Judgment on 


the Fourth Amendment claim against Olsen is granted. 


IV. The Claims Against the City and Lieutenant Purvis 


In addition to his claim against Olsen, Kendall brought a claim against the City alleging, 


in essence, that if Olsen violated the Constitution, so too did the City because it had policies or 


practices in place that permitted or encouraged Olsen to act unconstitutionally.  Because the 


court has now determined that Olsen did not violate the Constitution, neither did the City.  


Similarly, Kendall brought a claim against Lieutenant Purvis (the officer who ordered Olsen to 


canvass the neighborhood) alleging that Purvis has liability for any constitutional violation Olsen 


committed while conducting the canvass because Purvis ordered Olsen to do it.  Again, because 


the court determined Olsen committed no constitutional violation, neither did Purvis.  The court 


grants Defendants’ Motion for Summary Judgment on the federal constitutional claims against 


the City and Purvis.  


V. The State Law Claims 


Having dismissed all of Kendall’s federal claims, the court must now decide what to do 


with his remaining state law claims.  This is a court of limited jurisdiction, meaning it is 
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authorized to hear only certain types of claims.40  Generally, state law claims are not among 


those the court can decide, unless certain conditions are met.  The condition that allowed the 


state claims to initially go forward in this case was that they were related to the federal 


constitutional claims, over which this court does have jurisdiction.41  As discussed above, those 


claims are now dismissed.  The court in some instances may continue to hear associated state 


claims, notwithstanding dismissal of the federal claims, but this is disfavored.42  Indeed, the 


Tenth Circuit has made clear that after dismissing federal claims, “the court may, and usually 


should, decline to exercise jurisdiction over any remaining state claims.”43  Given this guidance 


from the Tenth Circuit, and given Utah’s interest in the remaining legal issues arising under state 


law, the court declines to exercise supplemental jurisdiction over Kendall’s remaining state 


claims.  Those claims are remanded back to state court. 


CONCLUSION 


 This case is tragic on several levels.  Parents feared their child missing, officers urgently 


responded, and Kendall lost his beloved companion animal.  The court is mindful of the strong 


reactions this case has aroused among animal owners, parents, law enforcement, and community 


members.  The case has exposed tensions that can arise between important competing interests, 


and the court has done its best to resolve these tensions while constraining its analysis to the 


facts presented by the parties and the established law.   


                                                 
40 See Gad v. Kan. State Univ., 787 F.3d 1032, 1035 (10th Cir. 2015). 
41 See 28 U.S.C. § 1367. 
42 See Koch v. City of Del City, 660 F.3d 1228, 1248 (10th Cir. 2011). 
43 Id. (quoting Smith v. City of Enid ex rel. Enid City Comm'n, 149 F.3d 1151, 1156 (10th Cir. 


1998)). 
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For the reasons stated above, the court concludes that Kendall has failed to establish 


either an unconstitutional search or seizure under the Fourth Amendment.  But even if Officer 


Olsen’s search or the shooting of Kendall’s companion pet amounted to a violation of a 


constitutional protection, Kendall has failed on the record before the court to establish that the 


law concerning officer conduct at the time was clearly established—providing fair notice to 


reasonable officers under similar circumstances that Officer Olsen’s conduct was 


unconstitutional.  The court awards summary judgment to Olsen, Purvis, and the City on 


Kendall’s federal constitutional claims.  The case is remanded back to state court to resolve 


Kendall’s state law claims. 


DATED this 17th day of February, 2017. 


BY THE COURT 


 


 


______________________________________ 


Honorable Robert J. Shelby 
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Synopsis
Background: Environmental groups and others brought
action against city and city community development
department, alleging that city council approved
construction of a parking lot near river in violation of city
ordinance. The District Court, Third District, Salt Lake
County, Sandra Peuler, J., dismissed the action based on
statute of limitations. Environmental groups and others
appealed.


Holdings: The Supreme Court, Parrish, J., held that:


[1] environmental group was required to exhaust
administrative remedies and file petition for review within
30 days of council's decision, and thus failure to do so
required dismissal of appeal, and


[2] city ordinance which stated that violation of zoning
title “shall be deemed a separate offense for each day the
violation exists” did not extend limitations period.


Affirmed.
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Opinion


PARRISH, Justice:


¶ 1 Plaintiffs Brent Foutz, Aleta Taylor, Drew
Chamberlain, Michael Ann Rippen, Jordan River Nature
Center, Inc., and Friends of Midas Creek, Inc., appeal
the district court's dismissal of their action against the
City of South Jordan and the South Jordan Community
Development Department. Plaintiffs filed an enforcement
action under section 10–9–1002 of the Utah Code, alleging
that the South Jordan City Council approved construction
of a parking lot near the Jordan River in violation of
city ordinance. The district court dismissed plaintiffs'
action, holding that it was, in reality, a challenge to the
city's land use decision and was therefore barred because
plaintiffs failed to file it within the 30–day limitations
period specified by section 10–9–1001 of the Utah Code.
We affirm.


BACKGROUND


¶ 2 The South Jordan City Council approved the
Riverpark Site Plan on February 14, 2001. The Site
Plan, proposed by Anderson Development Company,
contemplated construction of an office building and
parking lot near the Jordan River. The Site Plan initially
was reviewed by the city planning staff and transferred to
the South Jordan Planning Commission with a positive
recommendation. The Planning Commission held a public
hearing on the plan and thereafter transferred it to the
City Council with a recommendation that it be approved.
Following public notice and an additional public hearing,
the City Council unanimously approved the plan.


¶ 3 Construction of the office building and adjacent
parking structure called for by the Site Plan commenced
in the summer of 2001. In July 2001, plaintiffs contacted
South Jordan and complained that the construction
project violated a city ordinance aimed at preserving
natural areas surrounding the Jordan River. Plaintiffs
asked South Jordan to issue a written stop order pursuant
to the “Zoning Enforcement” section of the South
Jordan City code. When South Jordan refused to do
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so, plaintiffs sought review by the South Jordan Board
of Adjustment. According to plaintiffs' complaint, the
Board of Adjustment declined to review the request on
jurisdictional grounds.


¶ 4 Plaintiffs filed suit in the district court on October 4,
2001, seeking declaratory and injunctive relief pursuant
to Utah Code section 10–9–1002. That section, which
is part of the Municipal Land Use Development and
Management Act (MLUDMA), Utah Code Ann. §§ 10–9–
101 to –1003 (2001), provides, in pertinent part, as follows:


Enforcement.


(1)(a) A municipality or any owner of real estate within
the municipality in which violations of this chapter or
ordinances enacted under the authority of this chapter
occur or are about to occur may, in addition to other
remedies provided by law, institute:


(i) injunctions, mandamus, abatement, or any other
appropriate actions; or


(ii) proceedings to prevent, enjoin, abate, or remove
the unlawful building, use, or act.


Utah Code Ann. § 10–9–1002(1)(a) (2001). We will refer
to this section as the “Enforcement” section.


¶ 5 Plaintiffs' suit alleged that the city had violated South
Jordan City ordinance 97–7. Ordinance 97–7, passed in
April 1997, amended the “South Jordan City Zoning
Map and Zoning Ordinance” by changing property near
the Jordan River from an agricultural zone to an office
service zone. The ordinance specifically excepted property
“located within the 100–year flood plain and meander
corridor along the Jordan River ... which shall continue
to be designated on the Future Land Use Plan Map
as recreation/open space or preservation areas.” South
Jordan, Utah, Ordinance 97–7 (Apr. 28, 1997). According
to plaintiffs, the parking structure contemplated by the
Riverpark Site Plan violated ordinance 97–7 because it
was to be located in the excepted flood plain and corridor
area. *1173  Plaintiffs also alleged in their complaint that
the Site Plan violated a master development agreement
that South Jordan had entered into with Anderson


Development Company in April 1998. 1


1 In addition, plaintiffs alleged that South Jordan's
approval of the Site Plan violated city resolution


97–9. Resolution 97–9, passed in January 1997,
amended the “Future Land Use Map of the Land
Use Element of the General Plan of the City of South
Jordan” to provide for the possible development of
office buildings near the Jordan River in an area
previously reserved for “recreation/open space and
preservation uses.” Similar to the ordinance, the
resolution provided that land “within the 100–year
flood plain and meander corridor along the Jordan
River ... shall continue to be designated on the Future
Land Use Plan Map as recreation/open space or
preservation areas.” South Jordan, Utah, Resolution
97–9 (Jan. 28, 1997).


¶ 6 South Jordan responded to plaintiffs' complaint on
the merits, alleging that the Site Plan violated neither city
ordinance nor the master plan agreement. In addition,
South Jordan moved to dismiss the action on the basis
that plaintiffs had failed to initiate it within 30 days of the
city's approval of the Site Plan. South Jordan argued that
approval of the Site Plan constituted a land use decision
that had to be challenged, if at all, within the time specified
by section 10–9–1001 of the Utah Code. That section,
also part of the MLUDMA, provides, in relevant part, as
follows:


Appeals.


(1) No person may challenge in district court a
municipality's land use decisions made under this
chapter or under the regulation made under authority
of this chapter until that person has exhausted his
administrative remedies.


(2)(a) Any person adversely affected by any decision
made in the exercise of the provisions of this chapter
may file a petition for review of the decision with the
district court within 30 days after the local decision is
rendered.


Utah Code Ann. § 10–9–1001(1), (2)(a) (2001). 2  We will
refer to this section as the “Appeals” section.


2 Paragraph (2)(a) of section 10–9–1001 was amended
in 2003. Utah Code Ann. § 10–9–1001 (2003). We
recite the section as it appeared prior to amendment.


¶ 7 The district court granted South Jordan's motion to
dismiss. It stated:


[The Appeals section] requires
individuals challenging a
municipality's land use decision to
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file a petition for review with the
district court within thirty (30)
days after the local decision is
rendered. In this case, the South
Jordan City Council approved the
Riverpark Site Plan for development
on February 14, 2001. Plaintiffs,
however, failed to file a complaint
with this Court until October 4, 2001
—well outside the statutory thirty
(30) day review period.


The district court also rejected plaintiffs' argument
that construction of the parking structure constituted a
continuing violation that tolled the 30–day limit. Plaintiffs
timely appealed the district court's ruling. This court has
jurisdiction pursuant to section 78–2–2(3)(j) of the Utah
Code. Utah Code Ann. § 78–2–2(3)(j) (2002).


ANALYSIS


[1]  ¶ 8 Review of a grant of a motion to dismiss presents
questions of law that we review for correctness, giving
no deference to the decision of the district court. State v.
Hamilton, 2003 UT 22, ¶ 17, 70 P.3d 111. In this case,
we review for correctness the district court's interpretation
and application of sections 10–9–1001 and 10–9–1002 of
the Utah Code. See State ex rel. Div. of Forestry, Fire &
State Lands v. Tooele County, 2002 UT 8, ¶ 8, 44 P.3d 680
(“[A] district court's interpretation of a statutory provision
is a question of law that we review for correctness.”).


¶ 9 On appeal, plaintiffs argue that the district court erred
in granting South Jordan's motion to dismiss because
the Enforcement section, section 10–9–1002, provides
them with an avenue of relief separate and apart from
that available under the Appeals section, section 10–9–
1001. Plaintiffs assert that the 30–day limitations period
contained in the Appeals section cannot be applied to
actions brought under the Enforcement section.


*1174  ¶ 10 In contrast, South Jordan contends that
plaintiffs actually are challenging a “land use decision”
governed by the Appeals section. South Jordan maintains
that the time limits imposed by the Appeals section
apply to all challenges to municipal land use decisions.
It urges that plaintiffs not be allowed to circumvent the
requirements of that section by characterizing their claim


as an “enforcement action” brought pursuant to section
10–9–1002.


[2]  [3]  [4]  ¶ 11 This case requires that we reconcile the
Appeals section, section 10–9–1001, with the Enforcement
section, section 10–9–1002. “[O]ur primary goal in
interpreting statutes is to give effect to the legislative
intent, as evidenced by the plain language, in light of the
purpose the statute was meant to achieve.” State v. Burns,
2000 UT 56, ¶ 25, 4 P.3d 795; see also Bd. of Educ. of
Jordan Sch. Dist. v. Sandy City Corp., 2004 UT 37, ¶ 8,
94 P.3d 234. “We read the plain language of the statute
as a whole, and interpret its provisions in harmony with
other statutes in the same chapter and related chapters.”
Miller v. Weaver, 2003 UT 12, ¶ 17, 66 P.3d 592 (quotation
and citation omitted). We strive to construe statutes in
a manner that renders “all parts thereof relevant and
meaningful.” Perrine v. Kennecott Mining Corp., 911 P.2d
1290, 1292 (Utah 1996). We analyze the provisions of the
Appeals and Enforcement sections with these principles in
mind.


[5]  ¶ 12 The Appeals section requires that parties
seeking to challenge municipal land use decisions exhaust
their administrative remedies and file a petition for
review within 30 days of the decision at issue. In
contrast, the Enforcement section authorizes parties to
initiate actions to enforce municipal land use ordinances
without reference to any exhaustion requirement or
limitations period. Plaintiffs' challenge to the construction
of the parking structure arguably straddles both sections.
Although plaintiffs contend that the existence of the
parking structure constitutes a continuing violation of
city ordinance giving rise to an enforcement action,
they concede that the city's approval of the Site Plan,
which authorized construction of the parking structure,
constitutes a land use decision.


¶ 13 Considered in isolation, the provisions of the
Enforcement section could be construed to provide
plaintiffs an avenue for redress from South Jordan's land
use decision—an avenue in which plaintiffs would have
to neither exhaust administrative remedies nor comply
with a deadline. We are not, however, free to construe the
sections at issue in isolation or to adopt an interpretation
that would render one of them meaningless. Rather, we
read them in conjunction one with another, attempting to
give effect to and harmonize their collective provisions.
Jerz v. Salt Lake County, 822 P.2d 770, 773 (Utah 1991).
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¶ 14 Because virtually every challenge to a land
use decision could be alternatively characterized as
an “enforcement” action, allowing a challenge to a
municipality's land use decision under the Enforcement
section would nullify the very existence of the exhaustion
and timing requirements specified in the Appeals section.
We therefore hold that plaintiffs, as parties seeking redress
from a municipal land use decision, were obligated to
comply with the requirements of the Appeals section.


[6]  ¶ 15 This construction is consistent with the apparent


purpose of the statutory scheme. 3  The Appeals section
specifically addresses the appeal of municipal land use
decisions made pursuant to the MLUDMA. By requiring
the exhaustion of administrative remedies and the filing of
a petition for review within 30 days, the provisions of the
Appeals section evince a legislative intent to encourage the
quick resolution of disputes over land use decisions and
to recognize the *1175  authority granted to municipal
decision-making bodies.


3 “Where the language of a statute is ambiguous, we
may look to the statutory scheme to divine legislative
intent.” Lovendahl v. Jordan Sch. Dist., 2002 UT
130, ¶ 21, 63 P.3d 705 (citing State v. Burns, 2000
UT 56, ¶ 25, 4 P.3d 795). Because the Enforcement
and Appeals sections overlap, imposing inconsistent
requirements on the same case, the statutes taken
together are ambiguous. Cf. United States Fid. &
Guar. Co. v. Sandt, 854 P.2d 519, 523 (Utah 1993)
(“An ambiguity in a contract [results when] two or
more contract provisions, when read together, give
rise to different or inconsistent meanings, even though
each provision is clear when read alone.”).


¶ 16 The apparent statutory purpose of the Appeals
section of the MLUDMA is identical to the purpose of the
parallel provision of the County Land Use Development
and Management Act (CLUDMA), which governs land
use decisions by counties, rather than municipalities. In
Lund v. Cottonwood Meadows Co., we found:


The 90–day limitation [period] 4  is
designed to assure speedy appeal to
the proper tribunal any grievance
that a party may have who
is adversed [sic] by a decision
of an administrative agency. The
evident purpose of the statute is to


assure the expeditious and orderly
development of a community....


4 In Lund, the court analyzed section 17–27–16 of the
1953 Utah Code. 392 P.2d at 42. That section was
the predecessor to section 17–27–1001 of the current
CLUDMA. See Bennion v. Sundance Dev. Corp., 897
P.2d 1232, 1237 (Utah Ct.App.1995); Utah Code
Ann. § 17–27–16 (1953); Utah Code Ann. § 17–27–
1001 (2001); see also ¶¶ 19–20, infra.


15 Utah 2d 305, 392 P.2d 40, 42 (1964).


¶ 17 Consistent with these principles, the Enforcement
section is available to parties seeking redress from an
alleged ordinance violation in circumstances where the
alleged violation is not authorized by or embodied in a
municipal land use decision. When the alleged violation
arises directly from a municipal land use decision, the
parties must comply with the requirements of the statutory
provision that specifically addresses appeals from land
use decisions, section 10–9–1001. The court reviewing the
appeal may then determine whether the land use decision
was “arbitrary, capricious,” or, as in the case of violated
ordinances, “illegal.” Utah Code Ann. § 10–9–1001(3)
(2001).


¶ 18 In reaching the interpretation we enunciate today, we
are cognizant of the fact that the statutory provisions are
not entirely clear and that the position urged by plaintiffs


is not without some appeal. 5  We take comfort, however,
from the fact that our interpretation is consistent with
the apparent statutory purpose and that the legislature is,
of course, free to amend the statutes to eliminate their
ambiguity.


5 Plaintiffs' position is supported by the presence in
the Enforcement section of language providing that
the remedies there are “in addition to other remedies
provided by law.” Utah Code Ann. § 10–9–1002(1)(a)
(2001).


¶ 19 We take further comfort from the fact that our
interpretation is consistent with our interpretation of a
predecessor parallel statute that this court considered
some four decades ago. In Lund, we interpreted sections
17–27–1001 and 17–27–1002 of the Utah Code, the
predecessor sections to the current CLUDMA, Utah Code
Ann. §§ 17–27–101 to –1003 (2001). 392 P.2d at 42. As
previously noted, the provisions of the CLUDMA parallel
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the provisions of sections 10–9–1001 and 10–9–1002 of the
MLUDMA that are at issue here.


¶ 20 In Lund, the plaintiff sought to prevent the
development of a mobile home park after the Salt Lake
County planning commission had approved the plan for
the park. Id. at 41. The plaintiff argued that he was not
required to exhaust administrative remedies as required
by section 17–27–16 (the predecessor to section 17–27–
1001) because the builders of the mobile home park were
in actual violation of a zoning ordinance, and therefore
section 17–27–23 (the predecessor to section 17–27–1002)
provided him with an alternative avenue of relief. Id. at


42. 6  While recognizing that section 17–27–23 provided a
general means of redress for the violation of ordinances,
Lund held that the plaintiff was nevertheless required to
fulfill the requirements of section 17–27–16 because he was
challenging an administrative decision:


6 The operative language of the provision at issue
in Lund, Utah Code Ann. §§ 17–27–16, 17–27–23
(1964), is substantially equivalent to that at issue
here. See Bennion, 897 P.2d at 1235–37 (discussing
Lund and setting forth the language of sections
17–27–16 and 17–27–23). Indeed, section 17–27–
23 of the Utah Code that was at issue in Lund
and the Enforcement section at issue in this case
both contain identical language providing that the
remedies they contemplate are “in addition to other
remedies provided by law.”


Sec[tion] 17–27–23 gives land owners a separate
cause of action in the courts when a violation of
a zoning resolution is charged. But where, as in
this case, the alleged violation of the ordinance
arose *1176  from the administration of a zoning
ordinance by an administrative officer or agency,
as provided in Sec[tion] 17–27–16, appeal from that
administrative ruling should have been taken to the
proper administrative tribunal, or a suit should have
been commenced in the courts within the statutory
period....
Id.


¶ 21 The court of appeals reached the same conclusion
in Bennion v. Sundance Development Corp., 897 P.2d 1232
(Utah Ct.App.1995). In Bennion, the plaintiff challenged
the county commission's approval of a recreational
resort plan, arguing that the commission's approval
violated zoning ordinances and Utah law. Id. at 1233–


34. The plaintiff contended that although he had not
exhausted administrative remedies under section 17–27–
1001, section 17–27–1002 provided a separate avenue of
relief because the developer was in actual violation of
a zoning ordinance. Id. at 1237. The court of appeals
upheld the dismissal of the plaintiff's action, holding that
because the plaintiff's complaint was directed against the
commission's decision, the plaintiff was required to appeal
that decision as directed in section 17–27–1001. Id. at
1237–38.


¶ 22 As in Lund and Bennion, the plaintiffs in this case
allege that the project contemplated by the municipal
land use decision violated city ordinance. As in Lund
and Bennion, however, the project would never have been
constructed and plaintiffs' claims never would have arisen
but for the initial land use decision. Therefore, consistent
with Lund and Bennion, plaintiffs were obligated to bring
their action under the Appeals section, section 10–9–1001,
and to comply with the 30–day time limitation contained
therein.


¶ 23 In urging us to adopt a construction that allows
them to proceed under the Enforcement section, plaintiffs
rely on Culbertson v. Board of County Commissioners,
2001 UT 108, 44 P.3d 642. Culbertson, however, is readily
distinguishable from the situation presented here. The
plaintiffs in Culbertson brought suit against the county
commission and developers, arguing that the developers'
building violated the terms of a conditional use permit
granted by the county and various zoning ordinances. Id.
at ¶¶ 1–10. The county argued that the plaintiffs had failed
to exhaust administrative remedies as required under the
Appeals section, section 17–27–1001. Id. at ¶ 29. This
court held that section 17–27–1001 did not apply because
the plaintiffs were not challenging any decisions made
under the CLUDMA, but instead were seeking to enforce
decisions made pursuant to it, i.e., conditions specified in
the zoning ordinance and conditional use permit. Id. at ¶¶
29–30. Unlike the plaintiffs in Culbertson, the plaintiffs in
this case are not seeking to enforce the terms of a land use
decision. Rather, they are seeking to challenge activities
expressly authorized and contemplated by it.


[7]  ¶ 24 Having concluded that plaintiffs were required
to satisfy the 30–day deadline specified in the Appeals
section, we address plaintiffs' alternative argument that
their action was timely because the city's failure to
stop construction of the parking structure constitutes
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a continuing violation of city ordinance. Specifically,
plaintiffs argue that the 30–day limitations period was
extended as a result of this continuing violation. In so
arguing, plaintiffs rely on a provision of the South Jordan
City code, which states that “[a] violation [of the city's
zoning title] shall be deemed a separate offense for each
day the violation exists.” South Jordan, Utah, City Code
§ 12.04.090 (1998).


¶ 25 We find plaintiffs' argument unpersuasive. The South
Jordan City Council met, discussed, and voted on the
Riverpark Site Plan on February 14, 2001. February
14 is therefore the date on which the land use decision
was rendered. The limitations provision of the Appeals
section runs from the time the municipality “renders”
a land use “decision,” not from the time of an alleged
violation. Plaintiffs' creative attempt to characterize the
city's refusal to reverse its original land use decision as a
series of subsequent decisions cannot operate to artificially
lengthen the statutorily mandated time for challenging the
land use decision. Having rejected plaintiffs' claim that
their action was timely filed, we hold that the district court
correctly dismissed plaintiffs' action against South Jordan.


CONCLUSION


¶ 26 We harmonize sections 10–9–1001 and 10–9–1002 of
the Utah Code by holding that *1177  a party seeking
to challenge a municipality's land use decision under
the Municipal Land Use Development and Management
Act must comply with the requirements of section 10–
9–1001. A party may not avoid those requirements by
characterizing its challenge to the land use decision
as an enforcement action under section 10–9–1002.
The legislature has specifically addressed appeals from
land use decisions in section 10–9–1001, requiring the
exhaustion of administrative remedies and imposing a 30–
day deadline for challenging such decisions. Allowing a
party to challenge a municipality's land use decision under
section 10–9–1002 would eviscerate the requirements and
evident purpose of section 10–9–1001. Because plaintiffs'
challenge to South Jordan's land use decision was not
timely, we affirm the ruling of the district court.


¶ 27 Chief Justice DURHAM, Associate Chief Justice
WILKINS, Justice DURRANT, and Justice NEHRING
concur in Justice PARRISH's opinion.


All Citations


100 P.3d 1171, 507 Utah Adv. Rep. 29, 2004 UT 75
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HALLIBURTON CO., et al., Petitioners
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|


Decided June 23, 2014.


Synopsis
Background: Investor, on behalf of itself and others
similarly situated, filed putative class action against
corporation and its chief executive officer (CEO) alleging
violations of § 10(b) and Rule 10b–5. The United
States District Court for the Northern District of Texas,
Barbara M.G. Lynn, J., 2008 WL 4791492, denied class
certification, and investor appealed. The United States
Court of Appeals for the Fifth Circuit, Reavley, Circuit
Judge, 597 F.3d 330,affirmed. Certiorari was granted. The
Supreme Court, Chief Justice Roberts, ––– U.S. ––––,
131 S.Ct. 2179, 180 L.Ed.2d 24, vacated and remanded.
The Court of Appeals, 647 F.3d 533, then reversed and
remanded the district court's judgment. On remand, the
District Court, Lynn, J., 2012 WL 565997, certified the
class and defendants appealed. The Court of Appeals,
W. Eugene Davis, Circuit Judge, 718 F.3d 423, affirmed.
Certiorari was again granted.


[Holding:] The Supreme Court, Chief Justice Roberts,
held that defendants were entitled to opportunity before
class certification to defeat presumption that stock price
reflected material misrepresentations.


Vacated and remanded.


Justice Ginsburg filed a concurring opinion in which
Justice Breyer and Justice Sotomayor joined.


Justice Thomas filed an opinion concurring in judgment
in which Justice Scalia and Justice Alito joined.


*2401  Syllabus *


* The syllabus constitutes no part of the opinion of
the Court but has been prepared by the Reporter
of Decisions for the convenience of the reader. See
United States v. Detroit Timber & Lumber Co., 200
U.S. 321, 337, 26 S.Ct. 282, 50 L.Ed. 499.


Investors can recover damages in a private securities
fraud action only if they prove that they relied on the
defendant's misrepresentation in deciding to buy or sell
a company's stock. In Basic Inc. v. Levinson, 485 U.S.
224, 108 S.Ct. 978, 99 L.Ed.2d 194, this Court held
that investors could satisfy this reliance requirement by
*2402  invoking a presumption that the price of stock


traded in an efficient market reflects all public, material
information—including material misrepresentations. The
Court also held, however, that a defendant could
rebut this presumption by showing that the alleged
misrepresentation did not actually affect the stock price—
that is, that it had no “price impact.”


Respondent Erica P. John Fund, Inc. (EPJ Fund),
filed a putative class action against Halliburton and
one of its executives (collectively Halliburton), alleging
that they made misrepresentations designed to inflate
Halliburton's stock price, in violation of section 10(b) of
the Securities Exchange Act of 1934 and Securities and
Exchange Commission Rule 10b–5. The District Court
initially denied EPJ Fund's class certification motion,
and the Fifth Circuit affirmed. But this Court vacated
that judgment, concluding that securities fraud plaintiffs
need not prove loss causation—a causal connection
between the defendants' alleged misrepresentations and
the plaintiffs' economic losses—at the class certification
stage in order to invoke Basic 's presumption of reliance.
On remand, Halliburton argued that class certification
was nonetheless inappropriate because the evidence it
had earlier introduced to disprove loss causation also
showed that its alleged misrepresentations had not
affected its stock price. By demonstrating the absence
of any “price impact,” Halliburton contended, it had
rebutted the Basic presumption. And without the benefit
of that presumption, investors would have to prove
reliance on an individual basis, meaning that individual
issues would predominate over common ones and class
certification would be inappropriate under Federal Rule
of Civil Procedure 23(b)(3). The District Court rejected
Halliburton's argument and certified the class. The Fifth
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Circuit affirmed, concluding that Halliburton could use its
price impact evidence to rebut the Basic presumption only
at trial, not at the class certification stage.


Held :


1. Halliburton has not shown a “special justification,”
Dickerson v. United States, 530 U.S. 428, 443, 120 S.Ct.
2326, 147 L.Ed.2d 405, for overruling Basic 's presumption
of reliance. Pp. 2407 – 2413.


(a) To recover damages under section 10(b) and Rule
10b–5, a plaintiff must prove, as relevant here, “ ‘reliance
upon the misrepresentation or omission.’ ” Amgen Inc. v.
Connecticut Retirement Plans and Trust Funds, 568 U.S.
––––, ––––, 133 S.Ct. 1184. The Court recognized in Basic,
however, that requiring direct proof of reliance from
every individual plaintiff “would place an unnecessarily
unrealistic evidentiary burden on the ... plaintiff who has
traded on an impersonal market,” 485 U.S., at 245, 108
S.Ct. 978, and “effectively would” prevent plaintiffs “from
proceeding with a class action” in Rule 10b–5 suits, id., at
242, 108 S.Ct. 978. To address these concerns, the Court
held that plaintiffs could satisfy the reliance element of a
Rule 10b–5 action by invoking a rebuttable presumption
of reliance. The Court based that presumption on what is
known as the “fraud-on-the-market” theory, which holds
that “the market price of shares traded on well-developed
markets reflects all publicly available information, and,
hence, any material misrepresentations.” Id., at 246, 108
S.Ct. 978. The Court also noted that the typical “investor
who buys or sells stock at the price set by the market
does so in reliance on the integrity of that price.” Id., at
247, 108 S.Ct. 978. As a result, whenever an investor buys
or sells stock at the market price, his “reliance on any
public material misrepresentations ... may be presumed
for purposes of a Rule 10b–5 action.” Id. at 247, 108
S.Ct. 978. Basic also emphasized that the presumption of
*2403  reliance was rebuttable rather than conclusive. Pp.


2407 – 2408.


(b) None of Halliburton's arguments for overruling Basic
so discredit the decision as to constitute a “special
justification.” Pp. 2408 – 2411.


(1) Halliburton first argues that the Basic presumption
is inconsistent with Congress's intent in passing the
1934 Exchange Act—the same argument made by the
dissenting Justices in Basic. The Basic majority did not


find that argument persuasive then, and Halliburton has
given no new reason to endorse it now. Pp. 2408 – 2409.


(2) Halliburton also contends that Basic rested on two
premises that have been undermined by developments
in economic theory. First, it argues that the Basic
Court espoused “a robust view of market efficiency”
that is no longer tenable in light of empirical evidence
ostensibly showing that material, public information
often is not quickly incorporated into stock prices.
The Court in Basic acknowledged, however, the debate
among economists about the efficiency of capital markets
and refused to endorse “any particular theory of how
quickly and completely publicly available information
is reflected in market price.” 485 U.S., at 248, n. 28,
108 S.Ct. 978. The Court instead based the presumption
of reliance on the fairly modest premise that “market
professionals generally consider most publicly announced
material statements about companies, thereby affecting
stock market prices.” Id., at 247, n. 24, 108 S.Ct. 978.
Moreover, in making the presumption rebuttable, Basic
recognized that market efficiency is a matter of degree and
accordingly made it a matter of proof. Halliburton has
not identified the kind of fundamental shift in economic
theory that could justify overruling a precedent on the
ground that it misunderstood, or has since been overtaken
by, economic realities.


Halliburton also contests the premise that investors
“invest ‘in reliance on the integrity of [the market] price,’
” id., at 247, 108 S.Ct. 978, identifying a number of classes
of investors for whom “price integrity” is supposedly
“marginal or irrelevant.” But Basic never denied the
existence of such investors, who in any event rely at least
on the facts that market prices will incorporate public
information within a reasonable period and that market
prices, however inaccurate, are not distorted by fraud. Pp.
2409 – 2411.


(c) The principle of stare decisis has “ ‘special force’
” “in respect to statutory interpretation” because “
‘Congress remains free to alter what [the Court has]
done.’ ” John R. Sand & Gravel Co. v. United States,
552 U.S. 130, 139, 128 S.Ct. 750, 169 L.Ed.2d 591.
So too with Basic 's presumption of reliance. The
presumption is not inconsistent with this Court's more
recent decisions construing the Rule 10b–5 cause of
action. In Central Bank of Denver, N.A. v. First Interstate
Bank of Denver, N.A., 511 U.S. 164, 114 S.Ct. 1439,
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128 L.Ed.2d 119, and Stoneridge Investment Partners,
LLC v. Scientific–Atlanta, Inc., 552 U.S. 148, 128 S.Ct.
761, 169 L.Ed.2d 627, the Court declined to effectively
eliminate the reliance element by extending liability to
entirely new categories of defendants who themselves
had not made any material, public misrepresentation.
The Basic presumption, by contrast, merely provides an
alternative means of satisfying the reliance element. Nor
is the Basic presumption inconsistent with the Court's
recent decisions governing class action certification, which
require plaintiffs to prove—not simply plead—that their
proposed class satisfies each requirement of Federal
Rule of Civil Procedure 23, including, if applicable, the
predominance requirement of Rule 23(b)(3). See, e.g.,
*2404  Wal–Mart Stores, Inc. v. Dukes, 564 U.S. ––––,


––––, 131 S.Ct. 2541. The Basic presumption does not
relieve plaintiffs of that burden but rather sets forth
what plaintiffs must prove to demonstrate predominance.
Finally, Halliburton emphasizes the possible harmful
consequences of the securities class actions facilitated
by the Basic presumption, but such concerns are more
appropriately addressed to Congress, which has in fact
responded, to some extent, to many of them. Pp. 2411 –
2413.


2. For the same reasons the Court declines to overrule
Basic 's presumption of reliance, it also declines to
modify the prerequisites for invoking the presumption
by requiring plaintiffs to prove “price impact” directly
at the class certification stage. The Basic presumption
incorporates two constituent presumptions: First, if a
plaintiff shows that the defendant's misrepresentation was
public and material and that the stock traded in a generally
efficient market, he is entitled to a presumption that the
misrepresentation affected the stock price. Second, if the
plaintiff also shows that he purchased the stock at the
market price during the relevant period, he is entitled
to a further presumption that he purchased the stock in
reliance on the defendant's misrepresentation. Requiring
plaintiffs to prove price impact directly would take away
the first constituent presumption. Halliburton's argument
for doing so is the same as its argument for overruling the
Basic presumption altogether, and it meets the same fate.
Pp. 2413 – 2414.


3. The Court agrees with Halliburton, however, that
defendants must be afforded an opportunity to rebut the
presumption of reliance before class certification with
evidence of a lack of price impact. Defendants may already


introduce such evidence at the merits stage to rebut the
Basic presumption, as well as at the class certification
stage to counter a plaintiff's showing of market efficiency.
Forbidding defendants to rely on the same evidence
prior to class certification for the particular purpose of
rebutting the presumption altogether makes no sense,
and can readily lead to results that are inconsistent with
Basic 's own logic. Basic allows plaintiffs to establish price
impact indirectly, by showing that a stock traded in an
efficient market and that a defendant's misrepresentations
were public and material. But an indirect proxy should
not preclude consideration of a defendant's direct, more
salient evidence showing that an alleged misrepresentation
did not actually affect the stock's price and, consequently,
that the Basic presumption does not apply. Amgen does
not require a different result. There, the Court held that
materiality, though a prerequisite for invoking the Basic
presumption, should be left to the merits stage because it
does not bear on the predominance requirement of Rule
23(b)(3). In contrast, the fact that a misrepresentation has
price impact is “Basic 's fundamental premise.” Erica P.
John Fund, Inc. v. Halliburton Co., 563 U.S. ––––, ––––,
131 S.Ct. 2179, 180 L.Ed.2d 24. It thus has everything to
do with the issue of predominance at the class certification
stage. That is why, if reliance is to be shown through the
Basic presumption, the publicity and market efficiency
prerequisites must be proved before class certification.
Given that such indirect evidence of price impact will be
before the court at the class certification stage in any event,
there is no reason to artificially limit the inquiry at that
stage by excluding direct evidence of price impact. Pp.
2414 – 2417.


718 F.3d 423, vacated and remanded.


ROBERTS, C.J., delivered the opinion of the Court,
in which KENNEDY, *2405  GINSBURG, BREYER,
SOTOMAYOR, and KAGAN, JJ., joined. GINSBURG,
J., filed a concurring opinion, in which BREYER and
SOTOMAYOR, JJ., joined. THOMAS, J., filed an
opinion concurring in the judgment, in which SCALIA
and ALITO, JJ., joined.
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Opinion


Chief Justice ROBERTS delivered the opinion of the
Court.


Investors can recover damages in a private securities
fraud action only if they prove that they relied on the
defendant's misrepresentation in deciding to buy or sell
a company's stock. In Basic Inc. v. Levinson, 485 U.S.
224, 108 S.Ct. 978, 99 L.Ed.2d 194 (1988), we held
that investors could satisfy this reliance requirement by
invoking a presumption that the price of stock traded in
an efficient market reflects all public, material information
—including material misstatements. In such a case, we
concluded, anyone who buys or sells the stock at the
market price may be considered to have relied on those
misstatements.


We also held, however, that a defendant could rebut this
presumption in a number of ways, including by showing
that the alleged misrepresentation did not actually affect
the stock's price—that is, that the misrepresentation had
no “price impact.” The questions presented are whether
we should overrule or modify Basic 's presumption
of reliance and, if not, whether defendants should
nonetheless be afforded an opportunity in securities
class action cases to rebut the presumption at the class
certification stage, by showing a lack of price impact.


I


Respondent Erica P. John Fund, Inc. (EPJ Fund), is the
lead plaintiff in a putative class action against Halliburton
and one of its executives (collectively Halliburton) alleging
violations of section 10(b) of the Securities Exchange
Act of 1934, 48 Stat. 891, 15 U.S.C. § 78j(b), and
Securities and Exchange Commission Rule 10b–5, 17
CFR § 240.10b–5 (2013). According to EPJ Fund, between
June 3, 1999, and December 7, 2001, Halliburton made a
series of misrepresentations regarding its potential liability
in asbestos litigation, its expected revenue from certain
construction contracts, and the anticipated benefits of
its merger with another company—all in an attempt to
inflate the price of its stock. Halliburton subsequently
made a number *2406  of corrective disclosures, which,
EPJ Fund contends, caused the company's stock price to
drop and investors to lose money.


EPJ Fund moved to certify a class comprising all
investors who purchased Halliburton common stock
during the class period. The District Court found that the
proposed class satisfied all the threshold requirements of
Federal Rule of Civil Procedure 23(a): It was sufficiently
numerous, there were common questions of law or fact,
the representative parties' claims were typical of the class
claims, and the representatives could fairly and adequately
protect the interests of the class. App. to Pet. for Cert. 54a.
And except for one difficulty, the court would have also
concluded that the class satisfied the requirement of Rule
23(b)(3) that “the questions of law or fact common to class
members predominate over any questions affecting only
individual members.” See id., at 55a, 98a. The difficulty
was that Circuit precedent required securities fraud
plaintiffs to prove “loss causation”—a causal connection
between the defendants' alleged misrepresentations and
the plaintiffs' economic losses—in order to invoke Basic
's presumption of reliance and obtain class certification.
App. to Pet. for Cert. 55a, and n. 2. Because EPJ
Fund had not demonstrated such a connection for any
of Halliburton's alleged misrepresentations, the District
Court refused to certify the proposed class. Id., at 55a,
98a. The United States Court of Appeals for the Fifth
Circuit affirmed the denial of class certification on the
same ground. Archdiocese of Milwaukee Supporting Fund,
Inc. v. Halliburton Co., 597 F.3d 330 (2010).
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We granted certiorari and vacated the judgment, finding
nothing in “Basic or its logic” to justify the Fifth Circuit's
requirement that securities fraud plaintiffs prove loss
causation at the class certification stage in order to invoke
Basic 's presumption of reliance. Erica P. John Fund, Inc.
v. Halliburton Co., 563 U.S. ––––, ––––, 131 S.Ct. 2179,
2185–2186, 180 L.Ed.2d 24 (2011) (Halliburton I ). “Loss
causation,” we explained, “addresses a matter different
from whether an investor relied on a misrepresentation,
presumptively or otherwise, when buying or selling a
stock.” Ibid. We remanded the case for the lower
courts to consider “any further arguments against class
certification” that Halliburton had preserved. Id., at ––––,
131 S.Ct., at 2187.


On remand, Halliburton argued that class certification
was inappropriate because the evidence it had earlier
introduced to disprove loss causation also showed that
none of its alleged misrepresentations had actually
affected its stock price. By demonstrating the absence
of any “price impact,” Halliburton contended, it had
rebutted Basic 's presumption that the members of the
proposed class had relied on its alleged misrepresentations
simply by buying or selling its stock at the market
price. And without the benefit of the Basic presumption,
investors would have to prove reliance on an individual
basis, meaning that individual issues would predominate
over common ones. The District Court declined to
consider Halliburton's argument, holding that the Basic
presumption applied and certifying the class under Rule
23(b)(3). App. to Pet. for Cert. 30a.


The Fifth Circuit affirmed. 718 F.3d 423 (2013). The
court found that Halliburton had preserved its price
impact argument, but to no avail. Id., at 435–436. While
acknowledging that “Halliburton's price impact evidence
could be used at the trial on the merits to refute the
presumption of reliance,” id., at 433, the court held that
Halliburton could not use such evidence for that purpose
at the class certification *2407  stage, id., at 435. “[P]rice
impact evidence,” the court explained, “does not bear on
the question of common question predominance [under
Rule 23(b)(3) ], and is thus appropriately considered only
on the merits after the class has been certified.” Ibid.


We once again granted certiorari, 571 U.S. ––––, 134
S.Ct. 636, 187 L.Ed.2d 415 (2013), this time to resolve a
conflict among the Circuits over whether securities fraud
defendants may attempt to rebut the Basic presumption


at the class certification stage with evidence of a lack of
price impact. We also accepted Halliburton's invitation to
reconsider the presumption of reliance for securities fraud
claims that we adopted in Basic.


II


[1]  Halliburton urges us to overrule Basic 's presumption
of reliance and to instead require every securities
fraud plaintiff to prove that he actually relied on the
defendant's misrepresentation in deciding to buy or sell
a company's stock. Before overturning a long-settled
precedent, however, we require “special justification,” not
just an argument that the precedent was wrongly decided.
Dickerson v. United States, 530 U.S. 428, 443, 120 S.Ct.
2326, 147 L.Ed.2d 405 (2000) (internal quotation marks
omitted). Halliburton has failed to make that showing.


A


[2]  [3]  Section 10(b) of the Securities Exchange Act
of 1934 and the Securities and Exchange Commission's
Rule 10b–5 prohibit making any material misstatement
or omission in connection with the purchase or sale of
any security. Although section 10(b) does not create an
express private cause of action, we have long recognized
an implied private cause of action to enforce the provision
and its implementing regulation. See Blue Chip Stamps v.
Manor Drug Stores, 421 U.S. 723, 730, 95 S.Ct. 1917, 44
L.Ed.2d 539 (1975). To recover damages for violations
of section 10(b) and Rule 10b–5, a plaintiff must prove
“ ‘(1) a material misrepresentation or omission by the
defendant; (2) scienter; (3) a connection between the
misrepresentation or omission and the purchase or sale
of a security; (4) reliance upon the misrepresentation or
omission; (5) economic loss; and (6) loss causation.’ ”
Amgen Inc. v. Connecticut Retirement Plans and Trust
Funds, 568 U.S. ––––, ––––, 133 S.Ct. 1184, 1192, 185
L.Ed.2d 308 (2013) (quoting Matrixx Initiatives, Inc. v.
Siracusano, 563 U.S. ––––, ––––, 131 S.Ct. 1309, 1317–
1318, 179 L.Ed.2d 398 (2011)).


[4]  [5]  The reliance element “ ‘ensures that
there is a proper connection between a defendant's
misrepresentation and a plaintiff's injury.’ ” 568 U.S.,
at ––––, 133 S.Ct., at 1192 (quoting Halliburton I, 563
U.S., at ––––, 131 S.Ct., at 2184–2185). “The traditional
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(and most direct) way a plaintiff can demonstrate reliance
is by showing that he was aware of a company's
statement and engaged in a relevant transaction—e.g.,
purchasing common stock—based on that specific
misrepresentation.” Id., at ––––, 133 S.Ct., at 1192.


In Basic, however, we recognized that requiring such
direct proof of reliance “would place an unnecessarily
unrealistic evidentiary burden on the Rule 10b–5 plaintiff
who has traded on an impersonal market.” 485 U.S.,
at 245, 108 S.Ct. 978. That is because, even assuming
an investor could prove that he was aware of the
misrepresentation, he would still have to “show a
speculative state of facts, i.e., how he would have acted ...
if the misrepresentation had not been made.” Ibid.


We also noted that “[r]equiring proof of individualized
reliance” from every securities fraud plaintiff “effectively
would ... *2408  prevent [ ] [plaintiffs] from proceeding
with a class action” in Rule 10b–5 suits. Id., at 242, 108
S.Ct. 978. If every plaintiff had to prove direct reliance
on the defendant's misrepresentation, “individual issues
then would ... overwhelm[ ] the common ones,” making
certification under Rule 23(b)(3) inappropriate. Ibid.


[6]  To address these concerns, Basic held that securities
fraud plaintiffs can in certain circumstances satisfy the
reliance element of a Rule 10b–5 action by invoking a
rebuttable presumption of reliance, rather than proving
direct reliance on a misrepresentation. The Court based
that presumption on what is known as the “fraud-on-
the-market” theory, which holds that “the market price
of shares traded on well-developed markets reflects all
publicly available information, and, hence, any material
misrepresentations.” Id., at 246, 108 S.Ct. 978. The Court
also noted that, rather than scrutinize every piece of public
information about a company for himself, the typical
“investor who buys or sells stock at the price set by the
market does so in reliance on the integrity of that price”—
the belief that it reflects all public, material information.
Id., at 247, 108 S.Ct. 978. As a result, whenever the
investor buys or sells stock at the market price, his
“reliance on any public material misrepresentations ...
may be presumed for purposes of a Rule 10b–5 action.”
Ibid.


Based on this theory, a plaintiff must make the
following showings to demonstrate that the presumption
of reliance applies in a given case: (1) that the alleged


misrepresentations were publicly known, (2) that they
were material, (3) that the stock traded in an efficient
market, and (4) that the plaintiff traded the stock between
the time the misrepresentations were made and when the
truth was revealed. See id., at 248, n. 27, 108 S.Ct. 978;
Halliburton I, supra, at ––––, 131 S.Ct., at 2185–2186.


At the same time, Basic emphasized that the presumption
of reliance was rebuttable rather than conclusive.
Specifically, “[a]ny showing that severs the link between
the alleged misrepresentation and either the price received
(or paid) by the plaintiff, or his decision to trade at a fair
market price, will be sufficient to rebut the presumption
of reliance.” 485 U.S., at 248, 108 S.Ct. 978. So for
example, if a defendant could show that the alleged
misrepresentation did not, for whatever reason, actually
affect the market price, or that a plaintiff would have
bought or sold the stock even had he been aware that the
stock's price was tainted by fraud, then the presumption of
reliance would not apply. Id., at 248–249, 108 S.Ct. 978. In
either of those cases, a plaintiff would have to prove that
he directly relied on the defendant's misrepresentation in
buying or selling the stock.


B


Halliburton contends that securities fraud plaintiffs
should always have to prove direct reliance and
that the Basic Court erred in allowing them to
invoke a presumption of reliance instead. According
to Halliburton, the Basic presumption contravenes
congressional intent and has been undermined by
subsequent developments in economic theory. Neither
argument, however, so discredits Basic as to constitute
“special justification” for overruling the decision.


1


Halliburton first argues that the Basic presumption is
inconsistent with Congress's intent in passing the 1934
Exchange Act. Because “[t]he Section 10(b) action is a
‘judicial construct that Congress did not enact,’ ” this
Court, Halliburton insists, “must identify—and borrow
from— *2409  the express provision that is ‘most
analogous to the private 10b–5 right of action.’ ” Brief for
Petitioners 12 (quoting Stoneridge Investment Partners,
LLC v. Scientific–Atlanta, Inc., 552 U.S. 148, 164, 128
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S.Ct. 761, 169 L.Ed.2d 627 (2008); Musick, Peeler &
Garrett v. Employers Ins. of Wausau, 508 U.S. 286, 294,
113 S.Ct. 2085, 124 L.Ed.2d 194 (1993)). According
to Halliburton, the closest analogue to section 10(b) is
section 18(a) of the Act, which creates an express private
cause of action allowing investors to recover damages
based on misrepresentations made in certain regulatory
filings. 15 U.S.C. § 78r(a). That provision requires an
investor to prove that he bought or sold stock “in reliance
upon” the defendant's misrepresentation. Ibid. In ignoring
this direct reliance requirement, the argument goes, the
Basic Court relieved Rule 10b–5 plaintiffs of a burden that
Congress would have imposed had it created the cause of
action.


EPJ Fund contests both premises of Halliburton's
argument, arguing that Congress has affirmed Basic 's
construction of section 10(b) and that, in any event, the
closest analogue to section 10(b) is not section 18(a) but
section 9, 15 U.S.C. § 78i—a provision that does not
require actual reliance.


We need not settle this dispute. In Basic, the dissenting
Justices made the same argument based on section 18(a)
that Halliburton presses here. See 485 U.S., at 257–258,
108 S.Ct. 978 (White, J., concurring in part and dissenting
in part). The Basic majority did not find that argument
persuasive then, and Halliburton has given us no new
reason to endorse it now.


2


Halliburton's primary argument for overruling Basic
is that the decision rested on two premises that
can no longer withstand scrutiny. The first premise
concerns what is known as the “efficient capital markets
hypothesis.” Basic stated that “the market price of
shares traded on well-developed markets reflects all
publicly available information, and, hence, any material
misrepresentations.” Id., at 246, 108 S.Ct. 978. From that
statement, Halliburton concludes that the Basic Court
espoused “a robust view of market efficiency” that is no
longer tenable, for “ ‘overwhelming empirical evidence’
now ‘suggests that capital markets are not fundamentally
efficient.’ ” Brief for Petitioners 14–16 (quoting Lev &
de Villiers, Stock Price Crashes and 10b–5 Damages: A
Legal, Economic, and Policy Analysis, 47 Stan. L. Rev 7,
20 (1994)). To support this contention, Halliburton cites


studies purporting to show that “public information is
often not incorporated immediately (much less rationally)
into market prices.” Brief for Petitioners 17; see id., at 16–
20. See also Brief for Law Professors as Amici Curiae 15–
18.


Halliburton does not, of course, maintain that capital
markets are always inefficient. Rather, in its view, Basic 's
fundamental error was to ignore the fact that “ ‘efficiency
is not a binary, yes or no question.’ ” Brief for Petitioners
20 (quoting Langevoort, Basic at Twenty: Rethinking
Fraud on the Market, 2009 Wis. L.Rev. 151, 167). The
markets for some securities are more efficient than the
markets for others, and even a single market can process
different kinds of information more or less efficiently,
depending on how widely the information is disseminated
and how easily it is understood. Brief for Petitioners
at 20–21. Yet Basic, Halliburton asserts, glossed over
these nuances, assuming a false dichotomy that renders
the presumption of reliance both underinclusive and
overinclusive: A misrepresentation can distort a stock's
market price even in a generally inefficient market, and
a misrepresentation can leave a stock's market *2410
price unaffected even in a generally efficient one. Brief for
Petitioners at 21.


Halliburton's criticisms fail to take Basic on its own terms.
Halliburton focuses on the debate among economists
about the degree to which the market price of a company's
stock reflects public information about the company
—and thus the degree to which an investor can earn
an abnormal, above-market return by trading on such
information. See Brief for Financial Economists as
Amici Curiae 4–10 (describing the debate). That debate
is not new. Indeed, the Basic Court acknowledged it
and declined to enter the fray, declaring that “[w]e
need not determine by adjudication what economists
and social scientists have debated through the use of
sophisticated statistical analysis and the application of
economic theory.” 485 U.S., at 246–247, n. 24, 108
S.Ct. 978. To recognize the presumption of reliance, the
Court explained, was not “conclusively to adopt any
particular theory of how quickly and completely publicly
available information is reflected in market price.” Id., at
248, n. 28, 108 S.Ct. 978. The Court instead based the
presumption on the fairly modest premise that “market
professionals generally consider most publicly announced
material statements about companies, thereby affecting
stock market prices.” Id., at 247, n. 24, 108 S.Ct. 978.
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Basic 's presumption of reliance thus does not rest on
a “binary” view of market efficiency. Indeed, in making
the presumption rebuttable, Basic recognized that market
efficiency is a matter of degree and accordingly made it a
matter of proof.


The academic debates discussed by Halliburton have not
refuted the modest premise underlying the presumption of
reliance. Even the foremost critics of the efficient-capital-
markets hypothesis acknowledge that public information
generally affects stock prices. See, e.g., Shiller, We'll Share
the Honors, and Agree to Disagree, N.Y. Times, Oct.
27, 2013, p. BU6 (“Of course, prices reflect available
information”). Halliburton also conceded as much in
its reply brief and at oral argument. See Reply Brief
13 (“market prices generally respond to new, material
information”); Tr. of Oral Arg. 7. Debates about the
precise degree to which stock prices accurately reflect
public information are thus largely beside the point. “That
the ... price [of a stock] may be inaccurate does not
detract from the fact that false statements affect it, and
cause loss,” which is “all that Basic requires.” Schleicher
v. Wendt, 618 F.3d 679, 685 (C.A.7 2010) (Easterbrook,
C.J.). Even though the efficient capital markets hypothesis
may have “garnered substantial criticism since Basic,”
post, at 2420 (THOMAS, J., concurring in judgment),
Halliburton has not identified the kind of fundamental
shift in economic theory that could justify overruling a
precedent on the ground that it misunderstood, or has
since been overtaken by, economic realities. Contrast
State Oil Co. v. Khan, 522 U.S. 3, 118 S.Ct. 275, 139
L.Ed.2d 199 (1997), unanimously overruling Albrecht v.
Herald Co., 390 U.S. 145, 88 S.Ct. 869, 19 L.Ed.2d 998
(1968).


Halliburton also contests a second premise underlying the
Basic presumption: the notion that investors “invest ‘in
reliance on the integrity of [the market] price.’ ” Reply
Brief 14 (quoting 485 U.S., at 247, 108 S.Ct. 978; alteration
in original). Halliburton identifies a number of classes
of investors for whom “price integrity” is supposedly
“marginal or irrelevant.” Reply Brief 14. The primary
example is the value investor, who believes that certain
stocks are undervalued or overvalued and attempts to
“beat the market” by buying the undervalued stocks and
selling the overvalued ones. Brief for Petitioners 15–16
(internal quotation marks omitted). *2411  See also Brief
for Vivendi S.A. as Amicus Curiae 3–10 (describing the
investment strategies of day traders, volatility arbitragers,


and value investors). If many investors “are indifferent
to prices,” Halliburton contends, then courts should not
presume that investors rely on the integrity of those
prices and any misrepresentations incorporated into them.
Reply Brief 14.


But Basic never denied the existence of such investors.
As we recently explained, Basic concluded only that “it is
reasonable to presume that most investors—knowing that
they have little hope of outperforming the market in the
long run based solely on their analysis of publicly available
information—will rely on the security's market price as an
unbiased assessment of the security's value in light of all
public information.” Amgen, 568 U.S., at ––––, 133 S.Ct.,
at 1192 (emphasis added).


In any event, there is no reason to suppose that even
Halliburton's main counterexample—the value investor
—is as indifferent to the integrity of market prices as
Halliburton suggests. Such an investor implicitly relies
on the fact that a stock's market price will eventually
reflect material information—how else could the market
correction on which his profit depends occur? To be
sure, the value investor “does not believe that the
market price accurately reflects public information at
the time he transacts.” Post, at 2423. But to indirectly
rely on a misstatement in the sense relevant for the
Basic presumption, he need only trade stock based
on the belief that the market price will incorporate
public information within a reasonable period. The
value investor also presumably tries to estimate how
undervalued or overvalued a particular stock is, and such
estimates can be skewed by a market price tainted by
fraud.


C


[7]  The principle of stare decisis has “ ‘special force’ ” “in
respect to statutory interpretation” because “ ‘Congress
remains free to alter what we have done.’ ” John R. Sand
& Gravel Co. v. United States, 552 U.S. 130, 139, 128
S.Ct. 750, 169 L.Ed.2d 591 (2008) (quoting Patterson
v. McLean Credit Union, 491 U.S. 164, 172–173, 109
S.Ct. 2363, 105 L.Ed.2d 132 (1989)). So too with Basic
's presumption of reliance. Although the presumption
is a judicially created doctrine designed to implement
a judicially created cause of action, we have described
the presumption as “a substantive doctrine of federal
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securities-fraud law.” Amgen, supra, at ––––, 133 S.Ct., at
1193. That is because it provides a way of satisfying the
reliance element of the Rule 10b–5 cause of action. See,
e.g., Dura Pharmaceuticals, Inc. v. Broudo, 544 U.S. 336,
341–342, 125 S.Ct. 1627, 161 L.Ed.2d 577 (2005). As with
any other element of that cause of action, Congress may
overturn or modify any aspect of our interpretations of
the reliance requirement, including the Basic presumption
itself. Given that possibility, we see no reason to exempt
the Basic presumption from ordinary principles of stare
decisis.


To buttress its case for overruling Basic, Halliburton
contends that, in addition to being wrongly decided, the
decision is inconsistent with our more recent decisions
construing the Rule 10b–5 cause of action. As Halliburton
notes, we have held that “we must give ‘narrow
dimensions ... to a right of action Congress did not
authorize when it first enacted the statute and did not
expand when it revisited the law.’ ” Janus Capital Group,
Inc. v. First Derivative Traders, 564 U.S. ––––, ––––,
131 S.Ct. 2296, 2302, 180 L.Ed.2d 166 (2011) (quoting
Stoneridge, 552 U.S., at 167, 128 S.Ct. 761); see, e.g.,
Central Bank of Denver, *2412  N.A. v. First Interstate
Bank of Denver, N. A., 511 U.S. 164, 114 S.Ct. 1439,
128 L.Ed.2d 119 (1994) (refusing to recognize aiding-and-
abetting liability under the Rule 10b–5 cause of action);
Stoneridge, supra (refusing to extend Rule 10b–5 liability
to certain secondary actors who did not themselves
make material misstatements). Yet the Basic presumption,
Halliburton asserts, does just the opposite, expanding the
Rule 10b–5 cause of action. Brief for Petitioners 27–29.


[8]  Not so. In Central Bank and Stoneridge, we
declined to extend Rule 10b–5 liability to entirely new
categories of defendants who themselves had not made
any material, public misrepresentation. Such an extension,
we explained, would have eviscerated the requirement that
a plaintiff prove that he relied on a misrepresentation
made by the defendant. See Central Bank, supra, at 180,
114 S.Ct. 1439; Stoneridge, supra, at 157, 159, 128 S.Ct.
761. The Basic presumption does not eliminate that
requirement but rather provides an alternative means of
satisfying it. While the presumption makes it easier for
plaintiffs to prove reliance, it does not alter the elements
of the Rule 10b–5 cause of action and thus maintains the
action's original legal scope.


[9]  Halliburton also argues that the Basic presumption
cannot be reconciled with our recent decisions governing
class action certification under Federal Rule of Civil
Procedure 23. Those decisions have made clear that
plaintiffs wishing to proceed through a class action must
actually prove—not simply plead—that their proposed
class satisfies each requirement of Rule 23, including (if
applicable) the predominance requirement of Rule 23(b)
(3). See Wal–Mart Stores, Inc. v. Dukes, 564 U.S. ––––,
––––, 131 S.Ct. 2541, 2551–2552, 180 L.Ed.2d 374 (2011);
Comcast Corp. v. Behrend, 569 U.S. ––––, ––––, 133 S.Ct.
1426, 1431–1432, 185 L.Ed.2d 515 (2013). According to
Halliburton, Basic relieves Rule 10b–5 plaintiffs of that
burden, allowing courts to presume that common issues
of reliance predominate over individual ones.


[10]  [11]  That is not the effect of the Basic presumption.
In securities class action cases, the crucial requirement
for class certification will usually be the predominance
requirement of Rule 23(b)(3). The Basic presumption does
not relieve plaintiffs of the burden of proving—before
class certification—that this requirement is met. Basic
instead establishes that a plaintiff satisfies that burden by
proving the prerequisites for invoking the presumption
—namely, publicity, materiality, market efficiency, and
market timing. The burden of proving those prerequisites
still rests with plaintiffs and (with the exception of
materiality) must be satisfied before class certification.
Basic does not, in other words, allow plaintiffs simply
to plead that common questions of reliance predominate
over individual ones, but rather sets forth what they must
prove to demonstrate such predominance.


[12]  Basic does afford defendants an opportunity to rebut
the presumption of reliance with respect to an individual
plaintiff by showing that he did not rely on the integrity
of the market price in trading stock. While this has the
effect of “leav[ing] individualized questions of reliance in
the case,” post, at 2424, there is no reason to think that
these questions will overwhelm common ones and render
class certification inappropriate under Rule 23(b)(3). That
the defendant might attempt to pick off the occasional
class member here or there through individualized rebuttal
does not cause individual questions to predominate.


*2413  Finally, Halliburton and its amici contend that, by
facilitating securities class actions, the Basic presumption
produces a number of serious and harmful consequences.
Such class actions, they say, allow plaintiffs to extort
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large settlements from defendants for meritless claims;
punish innocent shareholders, who end up having to pay
settlements and judgments; impose excessive costs on
businesses; and consume a disproportionately large share
of judicial resources. Brief for Petitioners 39–45.


These concerns are more appropriately addressed to
Congress, which has in fact responded, to some extent,
to many of the issues raised by Halliburton and its amici.
Congress has, for example, enacted the Private Securities
Litigation Reform Act of 1995 (PSLRA), 109 Stat. 737,
which sought to combat perceived abuses in securities
litigation with heightened pleading requirements, limits on
damages and attorney's fees, a “safe harbor” for certain
kinds of statements, restrictions on the selection of lead
plaintiffs in securities class actions, sanctions for frivolous
litigation, and stays of discovery pending motions to
dismiss. See Amgen, 568 U.S., at ––––, 133 S.Ct., at 1200–
1201. And to prevent plaintiffs from circumventing these
restrictions by bringing securities class actions under state
law in state court, Congress also enacted the Securities
Litigation Uniform Standards Act of 1998, 112 Stat. 3227,
which precludes many state law class actions alleging
securities fraud. See Amgen, supra, at ––––, 133 S.Ct.,
at 1200–1201. Such legislation demonstrates Congress's
willingness to consider policy concerns of the sort that
Halliburton says should lead us to overrule Basic.


III


Halliburton proposes two alternatives to overruling
Basic that would alleviate what it regards as the
decision's most serious flaws. The first alternative
would require plaintiffs to prove that a defendant's
misrepresentation actually affected the stock price—so-
called “price impact”—in order to invoke the Basic
presumption. It should not be enough, Halliburton
contends, for plaintiffs to demonstrate the general
efficiency of the market in which the stock traded.
Halliburton's second proposed alternative would allow
defendants to rebut the presumption of reliance with
evidence of a lack of price impact, not only at the merits
stage—which all agree defendants may already do—but
also before class certification.


A


As noted, to invoke the Basic presumption, a plaintiff
must prove that: (1) the alleged misrepresentations were
publicly known, (2) they were material, (3) the stock
traded in an efficient market, and (4) the plaintiff traded
the stock between when the misrepresentations were made
and when the truth was revealed. See Basic, 485 U.S.,
at 248, n. 27, 108 S.Ct. 978; Amgen, supra, at ––––, 133
S.Ct., at 1198. Each of these requirements follows from the
fraud-on-the-market theory underlying the presumption.
If the misrepresentation was not publicly known, then it
could not have distorted the stock's market price. So too if
the misrepresentation was immaterial—that is, if it would
not have “ ‘been viewed by the reasonable investor as
having significantly altered the “total mix” of information
made available,’ ” Basic, supra, at 231–232, 108 S.Ct.
978 (quoting TSC Industries, Inc. v. Northway, Inc., 426
U.S. 438, 449, 96 S.Ct. 2126, 48 L.Ed.2d 757 (1976))—
or if the market in which the stock traded was inefficient.
And if the plaintiff did not buy or sell the stock after
the misrepresentation was made but before the truth was
revealed, *2414  then he could not be said to have acted
in reliance on a fraud-tainted price.


[13]  The first three prerequisites are directed at price
impact—“whether the alleged misrepresentations affected
the market price in the first place.” Halliburton I, 563 U.S.,
at ––––, 131 S.Ct., at 2182. In the absence of price impact,
Basic 's fraud-on-the-market theory and presumption of
reliance collapse. The “fundamental premise” underlying
the presumption is “that an investor presumptively relies
on a misrepresentation so long as it was reflected in the
market price at the time of his transaction.” 563 U.S.,
at ––––, 131 S.Ct., at 2186. If it was not, then there is
“no grounding for any contention that [the] investor[ ]
indirectly relied on th[at] misrepresentation[ ] through [his]
reliance on the integrity of the market price.” Amgen,
supra, at ––––, 133 S.Ct., at 1199.


Halliburton argues that since the Basic presumption
hinges on price impact, plaintiffs should be required to
prove it directly in order to invoke the presumption.
Proving the presumption's prerequisites, which are at best
an imperfect proxy for price impact, should not suffice.


Far from a modest refinement of the Basic presumption,
this proposal would radically alter the required showing
for the reliance element of the Rule 10b–5 cause of
action. What is called the Basic presumption actually
incorporates two constituent presumptions: First, if a
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plaintiff shows that the defendant's misrepresentation was
public and material and that the stock traded in a generally
efficient market, he is entitled to a presumption that the
misrepresentation affected the stock price. Second, if the
plaintiff also shows that he purchased the stock at the
market price during the relevant period, he is entitled
to a further presumption that he purchased the stock in
reliance on the defendant's misrepresentation.


[14]  By requiring plaintiffs to prove price impact
directly, Halliburton's proposal would take away the
first constituent presumption. Halliburton's argument
for doing so is the same as its primary argument for
overruling the Basic presumption altogether: Because
market efficiency is not a yes-or-no proposition, a public,
material misrepresentation might not affect a stock's price
even in a generally efficient market. But as explained,
Basic never suggested otherwise; that is why it affords
defendants an opportunity to rebut the presumption
by showing, among other things, that the particular
misrepresentation at issue did not affect the stock's market
price. For the same reasons we declined to completely
jettison the Basic presumption, we decline to effectively
jettison half of it by revising the prerequisites for invoking
it.


B


Even if plaintiffs need not directly prove price impact
to invoke the Basic presumption, Halliburton contends
that defendants should at least be allowed to defeat
the presumption at the class certification stage through
evidence that the misrepresentation did not in fact affect
the stock price. We agree.


1


There is no dispute that defendants may introduce
such evidence at the merits stage to rebut the
Basic presumption. Basic itself “made clear that the
presumption was just that, and could be rebutted
by appropriate evidence,” including evidence that the
asserted misrepresentation (or its correction) did not affect
the market price of the defendant's stock. Halliburton I,
supra, at ––––, 131 S.Ct., at 2185; see Basic, supra, at 248,
108 S.Ct. 978.


Nor is there any dispute that defendants may introduce
price impact evidence at the *2415  class certification
stage, so long as it is for the purpose of countering
a plaintiff's showing of market efficiency, rather than
directly rebutting the presumption. As EPJ Fund
acknowledges, “[o]f course ... defendants can introduce
evidence at class certification of lack of price impact as
some evidence that the market is not efficient.” Brief for
Respondent 53. See also Brief for United States as Amicus
Curiae 26.


After all, plaintiffs themselves can and do introduce
evidence of the existence of price impact in connection
with “event studies”—regression analyses that seek to
show that the market price of the defendant's stock
tends to respond to pertinent publicly reported events.
See Brief for Law Professors as Amici Curiae 25–28. In
this case, for example, EPJ Fund submitted an event
study of various episodes that might have been expected
to affect the price of Halliburton's stock, in order to
demonstrate that the market for that stock takes account
of material, public information about the company. See
App. 217–230 (describing the results of the study). The
episodes examined by EPJ Fund's event study included
one of the alleged misrepresentations that form the
basis of the Fund's suit. See id., at 230, 343–344. See
also In re Xcelera.com Securities Litigation, 430 F.3d
503, 513 (C.A.1 2005) (event study included effect of
misrepresentation challenged in the case).


Defendants—like plaintiffs—may accordingly submit
price impact evidence prior to class certification. What
defendants may not do, EPJ Fund insists and the Court
of Appeals held, is rely on that same evidence prior to
class certification for the particular purpose of rebutting
the presumption altogether.


This restriction makes no sense, and can readily lead to
bizarre results. Suppose a defendant at the certification
stage submits an event study looking at the impact on the
price of its stock from six discrete events, in an effort to
refute the plaintiffs' claim of general market efficiency.
All agree the defendant may do this. Suppose one of the
six events is the specific misrepresentation asserted by the
plaintiffs. All agree that this too is perfectly acceptable.
Now suppose the district court determines that, despite
the defendant's study, the plaintiff has carried its burden
to prove market efficiency, but that the evidence shows no
price impact with respect to the specific misrepresentation
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challenged in the suit. The evidence at the certification
stage thus shows an efficient market, on which the alleged
misrepresentation had no price impact. And yet under
EPJ Fund's view, the plaintiffs' action should be certified
and proceed as a class action (with all that entails), even
though the fraud-on-the-market theory does not apply
and common reliance thus cannot be presumed.


Such a result is inconsistent with Basic 's own logic. Under
Basic 's fraud-on-the-market theory, market efficiency
and the other prerequisites for invoking the presumption
constitute an indirect way of showing price impact. As
explained, it is appropriate to allow plaintiffs to rely
on this indirect proxy for price impact, rather than
requiring them to prove price impact directly, given Basic
's rationales for recognizing a presumption of reliance in
the first place. See supra, at 2408, 2413 – 2414.


[15]  [16]  But an indirect proxy should not preclude
direct evidence when such evidence is available. As we
explained in Basic, “[a]ny showing that severs the link
between the alleged misrepresentation and ... the price
received (or paid) by the plaintiff ... will be sufficient
to rebut the presumption of reliance” because “the basis
for finding that the fraud had been *2416  transmitted
through market price would be gone.” 485 U.S., at 248,
108 S.Ct. 978. And without the presumption of reliance,
a Rule 10b–5 suit cannot proceed as a class action: Each
plaintiff would have to prove reliance individually, so
common issues would not “predominate” over individual
ones, as required by Rule 23(b)(3). Id., at 242, 108 S.Ct.
978. Price impact is thus an essential precondition for any
Rule 10b–5 class action. While Basic allows plaintiffs to
establish that precondition indirectly, it does not require
courts to ignore a defendant's direct, more salient evidence
showing that the alleged misrepresentation did not
actually affect the stock's market price and, consequently,
that the Basic presumption does not apply.


2


The Court of Appeals relied on our decision in Amgen
in holding that Halliburton could not introduce evidence
of lack of price impact at the class certification stage.
The question in Amgen was whether plaintiffs could
be required to prove (or defendants be permitted to
disprove) materiality before class certification. Even
though materiality is a prerequisite for invoking the


Basic presumption, we held that it should be left to
the merits stage, because it does not bear on the
predominance requirement of Rule 23(b)(3). We reasoned
that materiality is an objective issue susceptible to
common, classwide proof. 568 U.S., at ––––, 133 S.Ct.,
at 1195–1196. We also noted that a failure to prove
materiality would necessarily defeat every plaintiff's claim
on the merits; it would not simply preclude invocation of
the presumption and thereby cause individual questions
of reliance to predominate over common ones. Ibid.
See also id., at ––––, 133 S.Ct., at 1199–1200. In this
latter respect, we explained, materiality differs from the
publicity and market efficiency prerequisites, neither of
which is necessary to prove a Rule 10b–5 claim on the
merits. Id., at –––– – ––––, 133 S.Ct., at 1198–1200.


EPJ Fund argues that much of the foregoing could be
said of price impact as well. Fair enough. But price
impact differs from materiality in a crucial respect. Given
that the other Basic prerequisites must still be proved
at the class certification stage, the common issue of
materiality can be left to the merits stage without risking
the certification of classes in which individual issues
will end up overwhelming common ones. And because
materiality is a discrete issue that can be resolved in
isolation from the other prerequisites, it can be wholly
confined to the merits stage.


[17]  Price impact is different. The fact that a
misrepresentation “was reflected in the market price at the
time of [the] transaction”—that it had price impact—is
“Basic 's fundamental premise.” Halliburton I, 563 U.S.,
at ––––, 131 S.Ct., at 2186. It thus has everything to do
with the issue of predominance at the class certification
stage. That is why, if reliance is to be shown through the
Basic presumption, the publicity and market efficiency
prerequisites must be proved before class certification.
Without proof of those prerequisites, the fraud-on-the-
market theory underlying the presumption completely
collapses, rendering class certification inappropriate.


But as explained, publicity and market efficiency are
nothing more than prerequisites for an indirect showing
of price impact. There is no dispute that at least such
indirect proof of price impact “is needed to ensure that
the questions of law or fact common to the class will
‘predominate.’ ” Amgen, 568 U.S., at ––––, 133 S.Ct., at
1195 (emphasis deleted); see id., at ––––, 133 S.Ct., at
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1198–1199. That is *2417  so even though such proof is
also highly relevant at the merits stage.


[18]  Our choice in this case, then, is not between allowing
price impact evidence at the class certification stage or
relegating it to the merits. Evidence of price impact will be
before the court at the certification stage in any event. The
choice, rather, is between limiting the price impact inquiry
before class certification to indirect evidence, or allowing
consideration of direct evidence as well. As explained,
we see no reason to artificially limit the inquiry at the
certification stage to indirect evidence of price impact.
Defendants may seek to defeat the Basic presumption at
that stage through direct as well as indirect price impact
evidence.


* * *


More than 25 years ago, we held that plaintiffs could
satisfy the reliance element of the Rule 10b–5 cause of
action by invoking a presumption that a public, material
misrepresentation will distort the price of stock traded
in an efficient market, and that anyone who purchases
the stock at the market price may be considered to have
done so in reliance on the misrepresentation. We adhere
to that decision and decline to modify the prerequisites for
invoking the presumption of reliance. But to maintain the
consistency of the presumption with the class certification
requirements of Federal Rule of Civil Procedure 23,
defendants must be afforded an opportunity before class
certification to defeat the presumption through evidence
that an alleged misrepresentation did not actually affect
the market price of the stock.


Because the courts below denied Halliburton that
opportunity, we vacate the judgment of the Court of
Appeals for the Fifth Circuit and remand the case for
further proceedings consistent with this opinion.


It is so ordered.


Justice GINSBURG, with whom Justice BREYER and
Justice SOTOMAYOR join, concurring.
Advancing price impact consideration from the merits
stage to the certification stage may broaden the scope of
discovery available at certification. See Tr. of Oral Arg.
36–37. But the Court recognizes that it is incumbent upon
the defendant to show the absence of price impact. See


ante, at 2413 – 2414. The Court's judgment, therefore,
should impose no heavy toll on securities-fraud plaintiffs
with tenable claims. On that understanding, I join the
Court's opinion.


Justice THOMAS, with whom Justice SCALIA and
Justice ALITO join, concurring in the judgment.
The implied Rule 10b–5 private cause of action is “a relic
of the heady days in which this Court assumed common-
law powers to create causes of action,” Correctional
Services Corp. v. Malesko, 534 U.S. 61, 75, 122 S.Ct.
515, 151 L.Ed.2d 456 (2001) (SCALIA, J., concurring);
see, e.g., J.I. Case Co. v. Borak, 377 U.S. 426, 433, 84
S.Ct. 1555, 12 L.Ed.2d 423 (1964). We have since ended
that practice because the authority to fashion private
remedies to enforce federal law belongs to Congress alone.
Stoneridge Investment Partners, LLC v. Scientific–Atlanta,
Inc., 552 U.S. 148, 164, 128 S.Ct. 761, 169 L.Ed.2d
627 (2008). Absent statutory authorization for a cause
of action, “courts may not create one, no matter how
desirable that might be as a policy matter.” Alexander
v. Sandoval, 532 U.S. 275, 286–287, 121 S.Ct. 1511, 149
L.Ed.2d 517 (2001).


Basic Inc. v. Levinson, 485 U.S. 224, 108 S.Ct. 978, 99
L.Ed.2d 194 (1988), demonstrates *2418  the wisdom
of this rule. Basic presented the question how investors
must prove the reliance element of the implied Rule 10b–
5 cause of action—the requirement that the plaintiff buy
or sell stock in reliance on the defendant's misstatement
—when they transact on modern, impersonal securities
exchanges. Were the Rule 10b–5 action statutory, the
Court could have resolved this question by interpreting
the statutory language. Without a statute to interpret
for guidance, however, the Court began instead with a
particular policy “problem”: for investors in impersonal
markets, the traditional reliance requirement was hard
to prove and impossible to prove as common among
plaintiffs bringing 10b–5 class-action suits. Id., at 242, 245,
108 S.Ct. 978. With the task thus framed as “resol[ving]”
that “ ‘problem’ ” rather than interpreting statutory text,
id., at 242, 108 S.Ct. 978, the Court turned to nascent
economic theory and naked intuitions about investment
behavior in its efforts to fashion a new, easier way to meet
the reliance requirement. The result was an evidentiary
presumption, based on a “fraud on the market” theory,
that paved the way for class actions under Rule 10b–5.
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Today we are asked to determine whether Basic was
correctly decided. The Court suggests that it was, and that
stare decisis demands that we preserve it. I disagree. Logic,
economic realities, and our subsequent jurisprudence have
undermined the foundations of the Basic presumption,
and stare decisis cannot prop up the façade that remains.
Basic should be overruled.


I


Understanding where Basic went wrong requires an
explanation of the “reliance” requirement as traditionally
understood.


“Reliance by the plaintiff upon the defendant's deceptive
acts is an essential element” of the implied 10b–5 private


cause of action. 1  Stoneridge, supra, at 159, 128 S.Ct. 761.
To prove reliance, the plaintiff must show “ ‘transaction
causation,’ ” i.e., that the specific misstatement induced
“the investor's decision to engage in the transaction.”
Erica P. John Fund, Inc. v. Halliburton Co., 563 U.S.
––––, –––– – ––––, 131 S.Ct. 2179, 2186, 180 L.Ed.2d
24 (2011). Such proof “ensures that there is a proper
‘connection between a defendant's misrepresentation and
a plaintiff's injury’ ”—namely, that the plaintiff has not
just lost money as a result of the misstatement, but
that he was actually defrauded by it. Id., at ––––, 131
S.Ct., at 2184; see also Dirks v. SEC, 463 U.S. 646,
666–667, n. 27, 103 S.Ct. 3255, 77 L.Ed.2d 911 (1983)
(“[T]o constitute a violation of Rule 10b–5, there must be
fraud.... [T]here always are winners and losers; but those
who have ‘lost’ have not necessarily been defrauded”).
Without that connection, Rule 10b–5 is reduced to a “
‘scheme of investor's insurance,’ ” because a plaintiff could
recover whenever the defendant's misstatement distorted
the stock price—regardless of whether the misstatement
had actually tricked the plaintiff into buying (or selling)
the stock in the first place. Dura Pharmaceuticals, Inc. v.
Broudo, 544 U.S. 336, 345, 125 S.Ct. 1627, 161 L.Ed.2d
577 (2005) (quoting *2419  Basic, supra, at 252, 108 S.Ct.
978 (White, J., concurring in part and dissenting in part)).


1 As the private Rule 10b–5 action has evolved, the
Court has drawn on the common-law action of
deceit to identify six elements a private plaintiff must
prove: “ ‘(1) a material misrepresentation or omission
by the defendant; (2) scienter; (3) a connection
between the misrepresentation or omission and the


purchase or sale of a security; (4) reliance upon the
misrepresentation or omission; (5) economic loss;
and (6) loss causation.’ ” Amgen Inc. v. Connecticut
Retirement Plans and Trust Funds, 568 U.S. ––––,
–––– – ––––, 133 S.Ct. 1184, 1191–1194, 185 L.Ed.2d
308 (2013).


The “traditional” reliance element requires a plaintiff to
“sho[w] that he was aware of a company's statement and
engaged in a relevant transaction ... based on that specific
misrepresentation.” Erica P. John Fund, supra, at ––––,
131 S.Ct., at 2185. But investors who purchase stock
from third parties on impersonal exchanges (e.g., the New
York Stock Exchange) often will not be aware of any
particular statement made by the issuer of the security,
and therefore cannot establish that they transacted based
on a specific misrepresentation. Nor is the traditional
reliance requirement amenable to class treatment; the
inherently individualized nature of the reliance inquiry
renders it impossible for a 10b–5 plaintiff to prove that
common questions predominate over individual ones,
making class certification improper. See Basic, supra, at
242, 108 S.Ct. 978; Fed. Rule Civ. Proc. 23(b)(3).


Citing these difficulties of proof and class certification,
485 U.S., at 242, 245, 108 S.Ct. 978, the Basic Court
dispensed with the traditional reliance requirement in
favor of a new one based on the fraud-on-the-market


theory. 2  The new version of reliance had two related
parts.


2 In the years preceding Basic, lower courts and
commentators experimented with various ways
to facilitate 10b–5 class actions by relaxing or
eliminating the reliance element of the implied 10b–
5 action. See, e.g., Blackie v. Barrack, 524 F.2d
891 (C.A.9 1975); Note, The Fraud–on–the–Market
Theory, 95 Harv. L.Rev. 1143 (1982); Note, The
Reliance Requirement in Private Actions under SEC
Rule 10b–5, 88 Harv. L.Rev. 584, 592–606 (1975).
The “fraud-on-the-market theory” is an umbrella
term for those varied efforts. Black, Fraud on the
Market: A Criticism of Dispensing with Reliance
Requirements in Certain Open Market Transactions,
62 N.C.L. Rev. 435, 439–457 (1984).


First, Basic suggested that plaintiffs could meet the
reliance requirement “ ‘indirectly,’ ” id., at 245, 108 S.Ct.
978. The Court reasoned that “ ‘ideally, [the market]
transmits information to the investor in the processed
form of a market price.’ ” Id., at 244, 108 S.Ct. 978.
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An investor could thus be said to have “relied” on a
specific misstatement if (1) the market had incorporated
that statement into the market price of the security, and (2)
the investor then bought or sold that security “in reliance
on the integrity of the [market] price,” id., at 247, 108
S.Ct. 978, i.e., based on his belief that the market price “
‘reflect[ed]’ ” the stock's underlying “ ‘value,’ ” id., at 244,
108 S.Ct. 978.


Second, Basic created a presumption that this “indirect”
form of “reliance” had been proved. Based primarily on
certain assumptions about economic theory and investor
behavior, Basic afforded plaintiffs who traded in efficient
markets an evidentiary presumption that both steps of the
novel reliance requirement had been satisfied—that (1) the
market had incorporated the specific misstatement into
the market price of the security, and (2) the plaintiff did


transact in reliance on the integrity of that price. 3  Id., at
247, 108 S.Ct. 978. A defendant was ostensibly entitled
to rebut the presumption by putting forth evidence that
either of those steps was absent. Id., at 248, 108 S.Ct. 978.


3 An investor could invoke this presumption by
demonstrating certain predicates: (1) a public
statement; (2) an efficient market; (3) that the shares
were traded after the statement was made but before
the truth was revealed; and (4) that the statement was
material. Basic, 485 U.S., at 248, n. 27, 108 S.Ct. 978.


II


Basic 's reimagined reliance requirement was a mistake,
and the passage of *2420  time has compounded its
failings. First, the Court based both parts of the
presumption of reliance on a questionable understanding
of disputed economic theory and flawed intuitions
about investor behavior. Second, Basic 's rebuttable
presumption is at odds with our subsequent Rule 23 cases,
which require plaintiffs seeking class certification to “
‘affirmatively demonstrate’ ” certification requirements
like the predominance of common questions. Comcast
Corp. v. Behrend, 569 U.S. ––––, ––––, 133 S.Ct. 1426,
1432, 185 L.Ed.2d 515 (2013) (quoting Wal–Mart Stores,
Inc. v. Dukes, 564 U.S. ––––, ––––, 131 S.Ct. 2541,
2551–2552, 180 L.Ed.2d 374 (2011)). Finally, Basic 's
presumption that investors rely on the integrity of the
market price is virtually irrebuttable in practice, which
means that the “essential” reliance element effectively
exists in name only.


A


Basic based the presumption of reliance on two factual
assumptions. The first assumption was that, in a “well-
developed market,” public statements are generally
“reflected” in the market price of securities. 485 U.S.,
at 247, 108 S.Ct. 978. The second was that investors
in such markets transact “in reliance on the integrity
of that price.” Ibid. In other words, the Court created
a presumption that a plaintiff had met the two-part,
fraud-on-the-market version of the reliance requirement
because, in the Court's view, “common sense and
probability” suggested that each of those parts would be
met. Id., at 246, 108 S.Ct. 978.


In reality, both of the Court's key assumptions are highly
contestable and do not provide the necessary support for
Basic 's presumption of reliance. The first assumption—
that public statements are “reflected” in the market price
—was grounded in an economic theory that has garnered
substantial criticism since Basic. The second assumption
—that investors categorically rely on the integrity of the
market price—is simply wrong.


1


The Court's first assumption was that “most publicly
available information”—including public misstatements
—“is reflected in [the] market price” of a security. Id., at
247, 108 S.Ct. 978. The Court grounded that assumption
in “empirical studies” testing a then-nascent economic
theory known as the efficient capital markets hypothesis.
Id., at 246–247, 108 S.Ct. 978. Specifically, the Court
relied upon the “semi-strong” version of that theory,
which posits that the average investor cannot earn above-
market returns (i.e., “beat the market”) in an efficient
market by trading on the basis of publicly available
information. See, e.g., Stout, The Mechanisms of Market
Inefficiency: An Introduction to the New Finance, 28
J. Corp. L. 635, 640, and n. 24 (2003) (citing Fama,
Efficient Capital Markets: A Review of Theory and


Empirical Work, 25 J. Finance 383, 388 (1970)). 4  The
upshot of the hypothesis is that “the market price of
shares traded on well-developed markets [will] reflec[t] all
publicly available information, and, hence, any material
misrepresentations.” Basic, supra, at 246, 108 S.Ct. 978.
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At the time of Basic, this version of the efficient capital
markets hypothesis *2421  was “widely accepted.” See
Dunbar & Heller 463–464.


4 The “weak form” of the hypothesis provides that
an investor cannot earn an above-market return by
trading on historical price data. See Dunbar & Heller,
Fraud on the Market Meets Behavioral Finance, 31
Del. J. Corporate L. 455, 463–464 (2006) (hereinafter
Dunbar & Heller). The “strong form” provides that
investors cannot achieve above-market returns even
by trading on nonpublic information. See ibid. The
weak form is generally accepted; the strong form is
not. See ibid.


This view of market efficiency has since lost its luster.
See, e.g., Langevoort, Basic at Twenty: Rethinking Fraud
on the Market, 2009 Wis. L.Rev. 151, 175 (“Doubts
about the strength and pervasiveness of market efficiency
are much greater today than they were in the mid–
1980s”). As it turns out, even “well-developed” markets
(like the New York Stock Exchange) do not uniformly
incorporate information into market prices with high
speed. “[F]riction in accessing public information” and
the presence of “processing costs” means that “not all
public information will be impounded in a security's price
with the same alacrity, or perhaps with any quickness at
all.” Cox, Understanding Causation in Private Securities
Lawsuits: Building on Amgen, 66 Vand. L.Rev. 1719, 1732
(2013) (hereinafter Cox). For example, information that
is easily digestible (merger announcements or stock splits)
or especially prominent (Wall Street Journal articles)
may be incorporated quickly, while information that is
broadly applicable or technical (Securities and Exchange
Commission filings) may be incorporated slowly or even
ignored. See Stout, supra, at 653–656; see e.g., In re
Merck & Co. Securities Litigation, 432 F.3d 261, 263–265
(C.A.3 2005) (a Wall Street Journal article caused a steep
decline in the company's stock price even though the same
information was contained in an earlier SEC disclosure).


Further, and more importantly, “overwhelming empirical
evidence” now suggests that even when markets do
incorporate public information, they often fail to do so
accurately. Lev and de Villiers, Stock Price Crashes and
10b–5 Damages: A Legal, Economic and Policy Analysis,
47 Stan. L.Rev. 7, 20–21 (1994); see also id., at 21 (“That
many share price movements seem unrelated to specific
information strongly suggests that capital markets are not
fundamentally efficient, and that wide deviations from


fundamentals ... can occur” (footnote omitted)). “Scores”
of “efficiency-defying anomalies”—such as market swings
in the absence of new information and prolonged
deviations from underlying asset values—make market
efficiency “more contestable than ever.” Langevoort,
Taming the Animal Spirits of the Stock Markets: A
Behavioral Approach to Securities Regulation, 97 Nw.
U.L.Rev. 135, 141 (2002); Dunbar & Heller 476–483. Such
anomalies make it difficult to tell whether, at any given
moment, a stock's price accurately reflects its value as
indicated by all publicly available information. In sum,
economists now understand that the price impact Basic
assumed would happen reflexively is actually far from
certain even in “well-developed” markets. Thus, Basic 's
claim that “common sense and probability” support a
presumption of reliance rests on shaky footing.


2


The Basic Court also grounded the presumption of
reliance in a second assumption: that “[a]n investor who
buys or sells stock at the price set by the market does so
in reliance on the integrity of that price.” 485 U.S., at
247, 108 S.Ct. 978. In other words, the Court assumed
that investors transact based on the belief that the market
price accurately reflects the underlying “ ‘value’ ” of the
security. See id., at 244, 108 S.Ct. 978 (“ ‘[P]urchasers
generally rely on the price of the stock as a reflection of
its value’ ”). The Basic Court appears to have adopted
this assumption about investment behavior based only on
what it believed to be “common sense.” Id., at 246, 108
S.Ct. 978. The Court found it “ ‘hard to imagine that
there ever is a buyer or seller who does *2422  not rely on
market integrity. Who would knowingly roll the dice in a
crooked crap game?’ ” Id., at 246–247, 108 S.Ct. 978.


The Court's rather superficial analysis does not withstand
scrutiny. It cannot be seriously disputed that a great many
investors do not buy or sell stock based on a belief that the
stock's price accurately reflects its value. Many investors
in fact trade for the opposite reason—that is, because they
think the market has under- or overvalued the stock, and
they believe they can profit from that mispricing. Id., at
256, 108 S.Ct. 978 (opinion of White, J.); see, e.g., Macey,
The Fraud on the Market Theory: Some Preliminary
Issues, 74 Cornell L.Rev. 923, 925 (1989) (The “opposite”
of Basic 's assumption appears to be true; some investors
“attempt to locate undervalued stocks in an effort to ‘beat



http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0344613137&pubNum=0001290&originatingDoc=Icbae3351fac111e3b4bafa136b480ad2&refType=LR&fi=co_pp_sp_1290_175&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_1290_175

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0344613137&pubNum=0001290&originatingDoc=Icbae3351fac111e3b4bafa136b480ad2&refType=LR&fi=co_pp_sp_1290_175&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_1290_175

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0397474681&pubNum=0001277&originatingDoc=Icbae3351fac111e3b4bafa136b480ad2&refType=LR&fi=co_pp_sp_1277_1732&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_1277_1732

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0397474681&pubNum=0001277&originatingDoc=Icbae3351fac111e3b4bafa136b480ad2&refType=LR&fi=co_pp_sp_1277_1732&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_1277_1732

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0397474681&pubNum=0001277&originatingDoc=Icbae3351fac111e3b4bafa136b480ad2&refType=LR&fi=co_pp_sp_1277_1732&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_1277_1732

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0297002523&pubNum=0001172&originatingDoc=Icbae3351fac111e3b4bafa136b480ad2&refType=LR&fi=co_pp_sp_1172_653&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_1172_653

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2007898984&pubNum=0000506&originatingDoc=Icbae3351fac111e3b4bafa136b480ad2&refType=RP&fi=co_pp_sp_506_263&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_263

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2007898984&pubNum=0000506&originatingDoc=Icbae3351fac111e3b4bafa136b480ad2&refType=RP&fi=co_pp_sp_506_263&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_263

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2007898984&pubNum=0000506&originatingDoc=Icbae3351fac111e3b4bafa136b480ad2&refType=RP&fi=co_pp_sp_506_263&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_263

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0104939598&pubNum=0001239&originatingDoc=Icbae3351fac111e3b4bafa136b480ad2&refType=LR&fi=co_pp_sp_1239_20&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_1239_20

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0104939598&pubNum=0001239&originatingDoc=Icbae3351fac111e3b4bafa136b480ad2&refType=LR&fi=co_pp_sp_1239_20&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_1239_20

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0104939598&pubNum=0001239&originatingDoc=Icbae3351fac111e3b4bafa136b480ad2&refType=LR&fi=co_pp_sp_1239_20&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_1239_20

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0104939598&pubNum=0001239&originatingDoc=Icbae3351fac111e3b4bafa136b480ad2&refType=LR&fi=co_pp_sp_1239_21&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_1239_21

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0291979160&pubNum=0001214&originatingDoc=Icbae3351fac111e3b4bafa136b480ad2&refType=LR&fi=co_pp_sp_1214_141&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_1214_141

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0291979160&pubNum=0001214&originatingDoc=Icbae3351fac111e3b4bafa136b480ad2&refType=LR&fi=co_pp_sp_1214_141&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_1214_141

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0291979160&pubNum=0001214&originatingDoc=Icbae3351fac111e3b4bafa136b480ad2&refType=LR&fi=co_pp_sp_1214_141&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_1214_141

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988031229&originatingDoc=Icbae3351fac111e3b4bafa136b480ad2&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988031229&pubNum=708&originatingDoc=Icbae3351fac111e3b4bafa136b480ad2&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988031229&pubNum=708&originatingDoc=Icbae3351fac111e3b4bafa136b480ad2&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988031229&pubNum=708&originatingDoc=Icbae3351fac111e3b4bafa136b480ad2&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988031229&pubNum=708&originatingDoc=Icbae3351fac111e3b4bafa136b480ad2&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988031229&pubNum=708&originatingDoc=Icbae3351fac111e3b4bafa136b480ad2&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988031229&pubNum=708&originatingDoc=Icbae3351fac111e3b4bafa136b480ad2&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988031229&pubNum=708&originatingDoc=Icbae3351fac111e3b4bafa136b480ad2&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988031229&pubNum=708&originatingDoc=Icbae3351fac111e3b4bafa136b480ad2&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0102694097&pubNum=0001111&originatingDoc=Icbae3351fac111e3b4bafa136b480ad2&refType=LR&fi=co_pp_sp_1111_925&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_1111_925

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0102694097&pubNum=0001111&originatingDoc=Icbae3351fac111e3b4bafa136b480ad2&refType=LR&fi=co_pp_sp_1111_925&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_1111_925

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988031229&originatingDoc=Icbae3351fac111e3b4bafa136b480ad2&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)





Halliburton Co. v. Erica P. John Fund, Inc., 134 S.Ct. 2398 (2014)


189 L.Ed.2d 339, 82 USLW 4522, Fed. Sec. L. Rep. P 98,003, 88 Fed.R.Serv.3d 1472...


 © 2017 Thomson Reuters. No claim to original U.S. Government Works. 17


the market’ ... in essence betting that the market ... is
in fact inefficient”). Indeed, securities transactions often
take place because the transacting parties disagree on the
security's value. See, e.g., Stout, Are Stock Markets Costly
Casinos? Disagreement, Market Failure, and Securities
Regulation, 81 Va. L.Rev. 611, 619 (1995) (“[A]vailable
evidence suggests that ... investor disagreement inspires
the lion's share of equities transactions”).


Other investors trade for reasons entirely unrelated to
price—for instance, to address changing liquidity needs,
tax concerns, or portfolio balancing requirements. See id.,
at 657–658; see also Cox 1739 (investors may purchase
“due to portfolio rebalancing arising from its obeisance to
an indexing strategy”). These investment decisions—made
with indifference to price and thus without regard for price
“integrity”—are at odds with Basic 's understanding of
what motivates investment decisions. In short, Basic 's
assumption that all investors rely in common on “price


integrity” is simply wrong. 5


5 The Basic Court's mistaken intuition about investor
behavior appears to involve a category mistake:
the Court invoked a hypothesis meant to describe
markets, but then used it “in the one way it is not
meant to be used: as a predictor of the behavior
of individual investors.” Langevoort, Theories,
Assumptions, and Securities Regulation: Market
Efficiency Revisited, 140 U. Pa. L.Rev. 851, 895
(1992). The efficient capital markets hypothesis does
not describe “how investors behave; [it] only suggests
the consequences of their collective behavior.” Cox
1736. “Nothing in the hypothesis denies what most
popular accounts assume: that much information
searching and trading by investors, from institutions
on down, is done in the (perhaps erroneous) belief
that undervalued or overvalued stocks exist and can
systematically be discovered.” Langevoort, Theories,
supra, at 895.


The majority tries (but fails) to reconcile Basic 's
assumption about investor behavior with the reality that
many investors do not behave in the way Basic assumed. It
first asserts that Basic rested only on the more modest view
that “ ‘most investors' ” rely on the integrity of a security's
market price. Ante, at 2411 (quoting not Basic, but Amgen
Inc. v. Connecticut Retirement Plans & Trust Funds, 568
U.S. ––––, ––––, 133 S.Ct. 1184, 1192–1193, 185 L.Ed.2d
308 (2013) (emphasis added)). That gloss is difficult to
square with Basic 's plain language: “An investor who buys
or sells stock at the price set by the market does so in


reliance on the integrity of that price.” Basic, 458 U.S., at
247, 102 S.Ct. 3057; see also id., at 246–247, 102 S.Ct. 3057
(“ ‘[I]t is hard to imagine that there ever is a buyer or seller
who does not rely on market integrity’ ”). In any event,
neither Basic nor the majority offers anything more than a
judicial hunch as evidence that even “most” investors rely
on price integrity.


The majority also suggests that “there is no reason to
suppose” that investors who *2423  buy stock they believe
to be undervalued are “indifferent to the integrity of
market prices.” Ante, at 2411. Such “value investor[s],”
according to the majority, “implicitly rel[y] on the fact
that a stock's market price will eventually reflect material
information” and “presumably tr[y] to estimate how
undervalued or overvalued a particular stock is” by
reference to the market price. Ibid. Whether the majority's
unsupported claims about the thought processes of
hypothetical investors are accurate or not, they are surely
beside the point. Whatever else an investor believes about
the market, he simply does not “rely on the integrity of
the market price” if he does not believe that the market
price accurately reflects public information at the time he
transacts. That is, an investor cannot claim that a public
misstatement induced his transaction by distorting the
market price if he did not buy at that price while believing
that it accurately incorporated that public information.
For that sort of investor, Basic 's critical fiction falls apart.


B


Basic 's presumption of reliance also conflicts with our
more recent cases clarifying Rule 23's class-certification
requirements. Those cases instruct that “a party seeking
to maintain a class action ‘must affirmatively demonstrate
his compliance’ with Rule 23.” Comcast, 569 U.S.,
at ––––, 133 S.Ct., at 1432 (quoting Wal–Mart, 564
U.S., at ––––, 131 S.Ct., at 2551). To prevail on a
motion for class certification, a party must demonstrate
through “evidentiary proof” that “ ‘questions of law or
fact common to class members predominate over any
questions affecting only individual members.’ ” 569 U.S.,
at ––––, 133 S.Ct., at 1432 (quoting Fed. Rule Civ. Proc.
23(b)(3)).


Basic permits plaintiffs to bypass that requirement of
evidentiary proof. Under Basic, plaintiffs who invoke the
presumption of reliance (by proving its predicates) are
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deemed to have met the predominance requirement of
Rule 23(b)(3). See ante, at 2412; Amgen, supra, at ––––,
133 S.Ct., at 1193 (Basic “facilitates class certification
by recognizing a rebuttable presumption of classwide
reliance”); Basic, 485 U.S., at 242, 250, 108 S.Ct. 978
(holding that the District Court appropriately certified
the class based on the presumption of reliance). But,
invoking the Basic presumption does not actually prove
that individual questions of reliance will not overwhelm
the common questions in the case. Basic still requires
a showing that the individual investor bought or sold
in reliance on the integrity of the market price and,
crucially, permits defendants to rebut the presumption
by producing evidence that individual plaintiffs do not
meet that description. See id., at 249, 108 S.Ct. 978
(“Petitioners ... could rebut the presumption of reliance
as to plaintiffs who would have divested themselves of
their Basic shares without relying on the integrity of
the market”). Thus, by its own terms, Basic entitles
defendants to ask each class member whether he traded
in reliance on the integrity of the market price. That
inquiry, like the traditional reliance inquiry, is inherently
individualized; questions about the trading strategies of
individual investors will not generate “ ‘common answers
apt to drive the resolution of the litigation,’ ” Wal–Mart
Stores, supra, at ––––, 131 S.Ct., at 2551. See supra, at
2421 – 2422; see also Cox 1736, n. 55 (Basic 's recognition
that defendants could rebut the presumption “by proof
the investor would have traded anyway appears to require
individual inquiries into reliance”).


Basic thus exempts Rule 10b–5 plaintiffs from Rule
23's proof requirement. Plaintiffs *2424  who invoke
the presumption of reliance are deemed to have shown
predominance as a matter of law, even though the
resulting rebuttable presumption leaves individualized
questions of reliance in the case and predominance still
unproved. Needless to say, that exemption was beyond the


Basic Court's power to grant. 6


6 The majority suggests that Basic squares with
Comcast Corp. v. Behrend, 569 U.S. ––––, 133 S.Ct.
1426, 185 L.Ed.2d 515 (2013), and Wal–Mart Stores,
Inc. v. Dukes, 564 U.S. ––––, 131 S.Ct. 2541, 180
L.Ed.2d 374 (2011), because it does not “relieve
plaintiffs of the burden of proving ... predominance”
but “rather sets forth what they must prove to
demonstrate such predominance.” Ante, at 2412.
This argument misses the point. Because Basic offers


defendants a chance to rebut the presumption on
individualized grounds, the predicates that Basic sets
forth as sufficient to invoke the presumption do not
necessarily prove predominance.


C


It would be bad enough if Basic merely provided an
end-run around Rule 23. But in practice, the so-called
“rebuttable presumption” is largely irrebuttable.


The Basic Court ostensibly afforded defendants an
opportunity to rebut the presumption by providing
evidence that either aspect of a plaintiff's fraud-on-the-
market reliance—price impact, or reliance on the integrity
of the market price—is missing. 485 U.S., at 248–249, 108
S.Ct. 978. As it turns out, however, the realities of class-
action procedure make rebuttal based on an individual
plaintiff's lack of reliance virtually impossible. At the
class-certification stage, rebuttal is only directed at the
class representatives, which means that counsel only needs
to find one class member who can withstand the challenge.
See Grundfest, Damages and Reliance Under Section
10(b) of the Exchange Act, 69 Bus. Lawyer 307, 362
(2014). After class certification, courts have refused to
allow defendants to challenge any plaintiff's reliance on
the integrity of the market price prior to a determination
on classwide liability. See Brief for Chamber of Commerce
of the United States of America et al. as Amici Curiae 13–
14 (collecting cases rejecting postcertification attempts to
rebut individual class members' reliance on price integrity
as not pertinent to classwide liability). One search for
rebuttals on individual-reliance grounds turned up only
six cases out of the thousands of Rule 10b–5 actions


brought since Basic. Grundfest, supra, at 360. 7


7 The absence of postcertification rebuttal is likely
attributable in part to the substantial in terrorem
settlement pressures brought to bear by certification.
See, e.g., Nagareda, Class Certification in the Age
of Aggregate Proof, 84 N.Y.U.L. Rev. 97, 99 (2009)
(“With vanishingly rare exception, class certification
sets the litigation on a path toward resolution
by way of settlement, not full-fledged testing of
the plaintiffs' case by trial”); see also Stoneridge
Investment Partners, LLC v. Scientific–Atlanta, Inc.,
552 U.S. 148, 163, 128 S.Ct. 761, 169 L.Ed.2d
627 (2008) (“[E]xtensive discovery and the potential
for uncertainty and disruption in a lawsuit allow



http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR23&originatingDoc=Icbae3351fac111e3b4bafa136b480ad2&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_d801000002763

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2029946479&pubNum=0000708&originatingDoc=Icbae3351fac111e3b4bafa136b480ad2&refType=RP&fi=co_pp_sp_708_1193&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_708_1193

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2029946479&pubNum=0000708&originatingDoc=Icbae3351fac111e3b4bafa136b480ad2&refType=RP&fi=co_pp_sp_708_1193&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_708_1193

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988031229&pubNum=0000708&originatingDoc=Icbae3351fac111e3b4bafa136b480ad2&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988031229&pubNum=708&originatingDoc=Icbae3351fac111e3b4bafa136b480ad2&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2025520221&pubNum=708&originatingDoc=Icbae3351fac111e3b4bafa136b480ad2&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2025520221&pubNum=708&originatingDoc=Icbae3351fac111e3b4bafa136b480ad2&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988031229&originatingDoc=Icbae3351fac111e3b4bafa136b480ad2&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR23&originatingDoc=Icbae3351fac111e3b4bafa136b480ad2&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR23&originatingDoc=Icbae3351fac111e3b4bafa136b480ad2&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2030224700&pubNum=0000708&originatingDoc=Icbae3351fac111e3b4bafa136b480ad2&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2030224700&pubNum=0000708&originatingDoc=Icbae3351fac111e3b4bafa136b480ad2&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2025520221&pubNum=0000708&originatingDoc=Icbae3351fac111e3b4bafa136b480ad2&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2025520221&pubNum=0000708&originatingDoc=Icbae3351fac111e3b4bafa136b480ad2&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2025520221&pubNum=0000708&originatingDoc=Icbae3351fac111e3b4bafa136b480ad2&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR23&originatingDoc=Icbae3351fac111e3b4bafa136b480ad2&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988031229&pubNum=708&originatingDoc=Icbae3351fac111e3b4bafa136b480ad2&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988031229&pubNum=708&originatingDoc=Icbae3351fac111e3b4bafa136b480ad2&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0402425439&pubNum=0001105&originatingDoc=Icbae3351fac111e3b4bafa136b480ad2&refType=LR&fi=co_pp_sp_1105_362&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_1105_362

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0402425439&pubNum=0001105&originatingDoc=Icbae3351fac111e3b4bafa136b480ad2&refType=LR&fi=co_pp_sp_1105_362&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_1105_362

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0402425439&pubNum=0001105&originatingDoc=Icbae3351fac111e3b4bafa136b480ad2&refType=LR&fi=co_pp_sp_1105_362&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_1105_362

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988031229&originatingDoc=Icbae3351fac111e3b4bafa136b480ad2&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0402425439&pubNum=0001105&originatingDoc=Icbae3351fac111e3b4bafa136b480ad2&refType=LR&fi=co_pp_sp_1105_360&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_1105_360

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0343812969&pubNum=0001206&originatingDoc=Icbae3351fac111e3b4bafa136b480ad2&refType=LR&fi=co_pp_sp_1206_99&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_1206_99

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0343812969&pubNum=0001206&originatingDoc=Icbae3351fac111e3b4bafa136b480ad2&refType=LR&fi=co_pp_sp_1206_99&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_1206_99

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2014711511&pubNum=0000708&originatingDoc=Icbae3351fac111e3b4bafa136b480ad2&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2014711511&pubNum=0000708&originatingDoc=Icbae3351fac111e3b4bafa136b480ad2&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2014711511&pubNum=0000708&originatingDoc=Icbae3351fac111e3b4bafa136b480ad2&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2014711511&pubNum=0000708&originatingDoc=Icbae3351fac111e3b4bafa136b480ad2&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)





Halliburton Co. v. Erica P. John Fund, Inc., 134 S.Ct. 2398 (2014)


189 L.Ed.2d 339, 82 USLW 4522, Fed. Sec. L. Rep. P 98,003, 88 Fed.R.Serv.3d 1472...


 © 2017 Thomson Reuters. No claim to original U.S. Government Works. 19


plaintiffs with weak claims to extort settlements from
innocent companies”).


The apparent unavailability of this form of rebuttal
has troubling implications. Because the presumption is
conclusive in practice with respect to investors' reliance
on price integrity, even Basic 's watered-down reliance
requirement has been effectively eliminated. Once the
presumption attaches, the reliance element is no longer
an obstacle to prevailing on the claim, even though
many class members will not have transacted in reliance
on price integrity, see supra, at 2421 – 2422. And
without a functional reliance requirement, the “essential
element” that ensures the plaintiff *2425  has actually
been defrauded, see Stoneridge, 552 U.S., at 159, 128 S.Ct.
761, Rule 10b–5 becomes the very “ ‘scheme of investor's
insurance’ ” the rebuttable presumption was supposed to
prevent. See Basic, supra, at 252, 108 S.Ct. 978 (opinion


of White, J.). 8


8 Of course, today's decision makes clear that a
defendant may rebut the presumption by producing
evidence that the misstatement at issue failed to affect
the market price of the security, see ante, at 2413 –
2417. But both parts of Basic 's version of reliance
are key to its fiction that an investor has “indirectly”
relied on the misstatement; the unavailability of
rebuttal with respect to one of those parts still
functionally removes reliance as an element of proof.
* * *


For these reasons, Basic should be overruled in favor of
the straightforward rule that “[r]eliance by the plaintiff
upon the defendant's deceptive acts”—actual reliance,
not the fictional “fraud-on-the-market” version—“is an
essential element of the § 10(b) private cause of action.”
Stoneridge, 552 U.S., at 159, 128 S.Ct. 761.


III


Principles of stare decisis do not compel us to save Basic
's muddled logic and armchair economics. We have not
hesitated to overrule decisions when they are “unworkable
or are badly reasoned,” Payne v. Tennessee, 501 U.S.
808, 827, 111 S.Ct. 2597, 115 L.Ed.2d 720 (1991); when
“the theoretical underpinnings of those decisions are
called into serious question,” State Oil Co. v. Khan,
522 U.S. 3, 21, 118 S.Ct. 275, 139 L.Ed.2d 199 (1997);
when the decisions have become “irreconcilable” with
intervening developments in “competing legal doctrines


or policies,” Patterson v. McLean Credit Union, 491 U.S.
164, 173, 109 S.Ct. 2363, 105 L.Ed.2d 132 (1989); or when
they are otherwise “a positive detriment to coherence
and consistency in the law,” ibid. Just one of these
circumstances can justify our correction of bad precedent;
Basic checks all the boxes.


In support of its decision to preserve Basic, the majority
contends that stare decisis “has ‘special force’ ‘in respect to
statutory interpretation’ because ‘Congress remains free
to alter what we have done.’ ” Ante, at 2411 (quoting
John R. Sand & Gravel Co. v. United States, 552 U.S.
130, 139, 128 S.Ct. 750, 169 L.Ed.2d 591 (2008); some
internal quotation marks omitted). But Basic, of course,
has nothing to do with statutory interpretation. The
case concerned a judge-made evidentiary presumption
for a judge-made element of the implied 10b–5 private
cause of action, itself “a judicial construct that Congress
did not enact in the text of the relevant statutes.”
Stoneridge, supra, at 164, 128 S.Ct. 761. We have not
afforded stare decisis “special force” outside the context of
statutory interpretation, see Michigan v. Bay Mills Indian
Community, 572 U.S. ––––, ––––, n. 6, 134 S.Ct. 2024,
2053–2054, n. 6, 188 L.Ed.2d 1071 (2014) (THOMAS,
J. dissenting) and for good reason. In statutory cases,
it is perhaps plausible that Congress watches over its
enactments and will step in to fix our mistakes, so we may
leave to Congress the judgment whether the interpretive
question is better left “ ‘settled’ ” or “ ‘settled right,’ ”
Square D Co. v. Niagara Frontier Tariff Bureau, Inc., 476
U.S. 409, 424, 106 S.Ct. 1922, 90 L.Ed.2d 413 (1986).
But this rationale is untenable when it comes to judge-
made law like “implied” private causes of action, which
we retain a duty to superintend. See, e.g., Exxon Shipping
*2426  Co. v. Baker, 554 U.S. 471, 507, 128 S.Ct. 2605,


171 L.Ed.2d 570 (2008) (“[T]he judiciary [cannot] wash
its hands of a problem it created ... simply by calling [the
judicial doctrine] legislative”). Thus, when we err in areas
of judge-made law, we ought to presume that Congress
expects us to correct our own mistakes—not the other way
around. That duty is especially clear in the Rule 10b–5
context, where we have said that “[t]he federal courts have
accepted and exercised the principal responsibility for the
continuing elaboration of the scope of the 10b–5 right and
the definition of the duties it imposes.” Musick, Peeler &
Garrett v. Employers Ins. of Wausau, 508 U.S. 286, 292,
113 S.Ct. 2085, 124 L.Ed.2d 194 (1993).
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Basic 's presumption of reliance remains our mistake
to correct. Since Basic, Congress has enacted two
major securities laws: the Private Securities Litigation
Reform Act of 1995 (PSLRA), 109 Stat. 737, and the
Securities Litigation Uniform Standards Act of 1998
(SLUSA), 112 Stat. 3227. The PSLRA “sought to combat
perceived abuses in securities litigation,” ante, at 2413, and
SLUSA prevented plaintiffs from avoiding the PSLRA's
restrictions by bringing class actions in state court, ibid.
Neither of these Acts touched the reliance element of the
implied Rule 10b–5 private cause of action or the Basic
presumption.


Contrary to respondent's argument (the majority wisely
skips this next line of defense), we cannot draw from
Congress' silence on this matter an inference that Congress
approved of Basic. To begin with, it is inappropriate
to give weight to “Congress' unenacted opinion” when
construing judge-made doctrines, because doing so allows
the Court to create law and then “effectively codif[y]”
it “based only on Congress' failure to address it.” Bay
Mills, supra, at ––––, 134 S.Ct., at 2053 (THOMAS,
J., dissenting). Our Constitution, however, demands that
laws be passed by Congress and signed by the President.
U.S. Const., Art. I, § 7. Adherence to Basic based on
congressional inaction would invert that requirement by
insulating error from correction merely because Congress
failed to pass a law on the subject. Cf. Patterson, supra, at
175, n. 1, 109 S.Ct. 2363 (“Congressional inaction cannot
amend a duly enacted statute”).


At any rate, arguments from legislative inaction are
speculative at best. “[I]t is ‘ “impossible to assert with
any degree of assurance that congressional failure to
act represents” affirmative congressional approval of’
one of this Court's decisions.” Bay Mills, supra, at
––––, 134 S.Ct., at 2052 (THOMAS, J., dissenting)
(quoting Patterson, supra, at 175, n. 1, 109 S.Ct. 2363).
“ ‘Congressional inaction lacks persuasive significance’
” because it is indeterminate; “ ‘several equally tenable
inferences may be drawn from such inaction.’ ” Central
Bank of Denver, N.A. v. First Interstate Bank of Denver,
N. A., 511 U.S. 164, 187, 114 S.Ct. 1439, 128 L.Ed.2d


119 (1994) (quoting Pension Benefit Guaranty Corporation
v. LTV Corp., 496 U.S. 633, 650, 110 S.Ct. 2668, 110
L.Ed.2d 579 (1990)). Therefore, “[i]t does not follow ...
that Congress' failure to overturn a ... precedent is reason
for this Court to adhere to it.” Patterson, supra, at 175, n.
1, 109 S.Ct. 2363.


That is especially true here, because Congress passed a law
to tell us not to draw any inference from its inaction. The
PSLRA expressly states that “[n]othing in this Act ... shall
be deemed to create or ratify any implied private right
of action.” Notes following 15 U.S.C. § 78j–1, p. 430. If
the Act did not ratify even the Rule *2427  10b–5 private
cause of action, it cannot be read to ratify sub silentio the
presumption of reliance this Court affixed to that action.
Further, the PSLRA and SLUSA operate to curtail abuses
of various private causes of action under our securities
laws—hardly an indication that Congress approved of
Basic 's expansion of the 10b–5 private cause of action.
Congress' failure to overturn Basic does not permit us to
“place on the shoulders of Congress the burden of the
Court's own error.” Girouard v. United States, 328 U.S. 61,
70, 66 S.Ct. 826, 90 L.Ed. 1084 (1946).


* * *


Basic took an implied cause of action and grafted on a
policy-driven presumption of reliance based on nascent
economic theory and personal intuitions about investment
behavior. The result was an unrecognizably broad cause
of action ready made for class certification. Time and
experience have pointed up the error of that decision,
making it all too clear that the Court's attempt to revise
securities law to fit the alleged “new realities of financial
markets” should have been left to Congress. 485 U.S., at
255, 108 S.Ct. 978 (opinion of White, J.).


All Citations
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835 P.2d 965
Supreme Court of Utah.


Michael K. and Karen JENSEN, Petitioners,
v.


STATE TAX COMMISSION, Respondent.


No. 910151.
|


July 23, 1992.


Taxpayers sought review of final decision of State
Tax Commission affirming amended audit for $344,419
in unpaid income taxes, penalties and interest. The
Supreme Court, Stewart, J., held that: (1) statute
requiring taxpayers to deposit full amount of assessed
taxes, interest, and penalties with Commission prior to
seeking appellate review violated State Constitution's
open courts provision to extent that taxpayers were
unable to make deposit; (2) fact that federal government
had not assessed taxable income against taxpayers did
not mean that taxpayers owed no state income tax;
(3) amount of tax deficiency imposed by Commission
was significantly inflated and was not based on realistic
evaluation of evidence; (4) wife was improperly held
liable for income tax deficiency when there was no
finding that wife earned income during period in question;
and (5) Commission's finding of fraud against husband
was adequately supported by evidence, thus warranting
imposition of penalty.


Reversed in part and remanded.


Attorneys and Law Firms


*967  R. Paul Van Dam, Rick Carlton, Salt Lake City,
for State Tax Com'n of Utah.


Michael K. and Karen Jensen, pro se.


Opinion


STEWART, Justice:


This case is here to review a final decision of the Utah State
Tax Commission affirming an amended audit against
Michael and Karen Jensen for $344,419 in unpaid income
taxes, penalties, and interest. We reverse in part and
remand for further proceedings.


In early 1978, the Jensens filed a joint Utah income
tax return for the year 1977 reporting wages in the
amount of $4,512 and losses totalling $4,852 from
two partnerships, Kinjak and Sound Management
Association. The following year, Michael Jensen filed a
1978 return, but reported only his name and address, his
status as a married person filing separately, his claim to
three exemptions, and his signature. Every other line on
the form was answered with the words “OBJECT: SELF
INCRIMINATION.” Karen Jensen did not file a 1978
return. Neither Michael nor Karen Jensen has filed a state
income tax return since 1978.


On October 29, 1980, the Commission wrote Mr. Jensen,
stating that it was unable to process his 1978 return
because it lacked the information required by law. Mr.
Jensen responded by letter dated November 29, 1980,
asserting that because he was not required to file a federal
income tax return, he was not required to file a state
return.


Over three years passed without further correspondence.
Then on March 8, 1984, the Commission sent the Jensens
a letter stating that they had filed an unacceptable return
for the year 1978 and that its records indicated that they
had not filed income tax returns for the years 1979 to 1982.
In separate letters dated March 14, 1984, Mrs. Jensen
requested that the Commission delete her name from any
correspondence because she had not worked outside the
home for more than five years and Mr. Jensen stated that
he was not required to file in Utah because the federal
government had made no determination that he had
taxable income. Mr. Jensen requested further information
if the Commission had a contrary opinion as to his status.


On March 29, 1984, the Commission sent Mr. Jensen
a letter again urging him to furnish acceptable Utah
income tax returns for the years 1978 to 1982. The
letter specifically referred to the Utah Code provisions
which codify who is required to file and the penalties
for not filing. Mr. Jensen responded that he had not
been employed since 1977 and, by his reading of the
Code, was not required to file. He asked what specific
information the Commission desired. The Commission
did not respond.


Six years later, the Commission learned through an
informant that Mr. Jensen had sold a business and was
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in the process of selling his home and moving to Nevada.
*968  On June 8, 1990, the Jensens were served a “Notice


and Demand for Payment of Tax Under Declaration of
Taxes in Jeopardy,” stating that Mr. and Mrs. Jensen
owed $16,608 in income taxes, interest, and penalties for
the years 1978 to 1988. The Commission calculated the
tax by multiplying their reported income for 1977 by
a multiple of the consumer price index for each year
thereafter. Pursuant to a writ of execution served with
the notice, the Utah County Sheriff's Office seized two
automobiles on the premises.


On July 6, 1990, the Jensens petitioned for
redetermination. On the day of the scheduled hearing,
September 5, 1990, the Collection Division served the
Jensens an amended statutory notice stating that they
owed $344,419 in income taxes, penalties, and interest
for the years 1978 to 1988. The tax figure was based
on information obtained from Gem Morris, Michael
Jensen's former employee. The hearing on the notice was
continued and eventually held September 28, 1990. On
March 8, 1991, the Commission issued its findings of fact,
conclusions of law, and final order.


COMMISSION'S RULING


The Commission sustained the amended statutory notice
of deficiency, which included $122,641 for unpaid taxes,
$147,168 in penalties—a 100% penalty for fraud with
intent to evade, a 10% penalty for failure to file, and a
10% penalty for failure to pay tax penalty—and $74,610 in
interest to the date of the notice. The Commission found
that Mr. Jensen had earned substantial amounts of income
from Sound Concepts, a business he owned during the
deficiency period. This was based on evidence that Mr.
Jensen had cashed checks totalling at least $40,719 from
the Jefferson Institute, a client of Sound Concepts, and
on the testimony of McKinley Oswald, the new owner
of Sound Concepts, that after the business was sold in
January 1990, gross sales were approximately $23,453 in
February and, after the addition of several new clients,
$53,514 in March, and $40,403 in April. The Commission
found that Mr. Jensen had kept no records indicating the
income realized from Sound Concepts, and because the
Jensens had not produced evidence to the contrary, the
Commission affirmed the tax deficiency.


The Commission affirmed the penalty against the Jensens
for failure to file because no returns were filed for the
years 1979 to 1988 and because the incomplete return filed
for 1978 did not constitute a “filing.” The Commission
affirmed the additional penalty for failure to pay penalties
because the Jensens simply had not paid them. Finally, the
Commission affirmed the penalty for fraud with intent to
evade, holding that the evidence showed the Jensens had
the specific intent to evade tax and had committed fraud
by intentionally failing to file returns as required by statute
and failing to maintain adequate records documenting
their income.


ISSUES ON APPEAL


The primary issues on appeal are whether the Commission
erred in (1) affirming the amount of income tax deficiency,
(2) holding Mrs. Jensen liable for the assessed tax, and
(3) affirming the penalty for fraud with intent to evade
taxes. We also address whether this Court has jurisdiction
to review the Commission's ruling because of the Jensens'
failure to deposit the full amount assessed with the
Commission as required by statute and whether the right
to a jury trial should have been afforded the Jensens.


DISCUSSION


Standard of Review


Because the proceedings in this case were initiated after
January 1, 1988, the Utah Administrative Procedures Act
(“UAPA”), Utah Code Ann. §§ 63–46b–0.5 to –22 (1989 &
Supp.1991), governs our standards of review. Utah Code
Ann. § 63–46b–22(1) (Supp.1991).


Jurisdiction—Open Courts Provision


Preliminarily, the Commission argues that because the
Jensens failed to deposit the full amount of the assessed
taxes, interest, and penalties with the Commission *969
prior to seeking appellate review, as required by statute,
this Court lacks jurisdiction over the appeal. We disagree.


[1]  [2]  Section 59–1–505 provides, “A taxpayer who,
after receiving a final decision from the commission in
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accordance with the other provisions of this part, desires
to seek judicial review of that decision shall deposit the
full amount of the taxes, interest, and penalties with the


commission.” Utah Code Ann. § 59–1–505 (1987). 1  The
Jensens assert, and we accept, their inability to comply
fully with the terms of § 59–1–505. Strict application of
that section would therefore preclude judicial review of the
Commission's final order in this case.


1 The UAPA provision that entitles one to review
of a final agency order in a formal administrative
proceeding does not contain the deposit requirement
of § 59–1–505. See Utah Code Ann. § 63–46b–16(2)
(1989). UAPA, however, was enacted in 1987, the
same year as § 59–1–505. We do not believe that by
enacting § 63–46b–16(2) the Legislature intended to
eliminate the deposit requirement of § 59–1–505.


The Utah Constitution guarantees citizens access to the
courts to protect certain individual rights. The open courts
provision of the Utah Constitution, article I, section 11,
states:


All courts shall be open, and every
person, for an injury done to him in
his person, property or reputation,
shall have remedy by due course
of law, which shall be administered
without denial or unnecessary delay;
and no person shall be barred from
prosecuting or defending before any
tribunal in this State, by himself or
counsel, any civil cause to which he
is a party.


In Industrial Commission v. Evans, 52 Utah 394, 174
P. 825 (1918), this Court held that an employer was
entitled to judicial review of a decision of the Industrial
Commission that imposed liability on an employer for
workers' compensation benefits. The Court reasoned that
the question of ultimate liability is necessarily judicial and
that under the open courts provision the employer was
entitled to access to the courts to protect its property
rights.


The Jensens are in a position similar to the employer in
Evans and have the right to test the legality of their liability
under the ruling of the Tax Commission in a court of
law. The requirement that they deposit the full amount of
the deficiency assessed by the Commission is, on the facts


of this case, an effective bar to judicial review. Thus, to
the extent that § 59–1–505 precludes reasonable access to
judicial review, it violates the open courts provision and
is unconstitutional as applied. We make clear, however,
that the statutory requirement is not unconstitutional in
all cases. When a taxpayer is able to meet the requirement,
the deposit must be paid.


Jury Trial


[3]  [4]  The Jensens, citing article I, section 10 of the Utah
Constitution, argue that they were entitled to a jury trial in
the adjudication before the Commission. The right to jury
trial under article I, section 10 extends only to actions that
were triable to juries when the Constitution was adopted.
Zions First Nat'l Bank v. Rocky Mountain Irrigation, Inc.,
795 P.2d 658, 661 (Utah 1990); Hyatt v. Hill, 714 P.2d 299,
301 (Utah 1986). The Commission's procedures here are
solely creatures of statute and were not cognizable as civil
actions at common law. See Wickwire v. Reincke, 275 U.S.
101, 105–06, 48 S.Ct. 43, 45, 72 L.Ed. 184 (1927). As a
result, the Jensens were not entitled to a jury trial below.


Income Tax Assessment


[5]  The Jensens make several arguments with respect
to the assessment affirmed by the Commission. First,
they argue that because the federal government has not
assessed a taxable income against them, they owe no state
income tax. We find no merit to this argument.


The Code imposes a tax on a Utah resident's federal
taxable income with certain adjustments. Utah Code
Ann. §§ 59–14A–5, –11 (1974); §§ 59–10–104, –112 (1987).
Federal taxable income is defined by the Utah Code as
taxable income under 26 U.S.C. § 63. Utah Code Ann.
§ 59–14A–10 *970  (1974); § 59–10–111 (1987). Section
63 of title 26 of the United States Code, in conjunction
with section 61, defines taxable income as all income from
whatever source derived, including gross income derived
from a business and compensation for services, such as
fees, commissions, and fringe benefits. 26 U.S.C. §§ 61(a)
(1), 61(a)(2), 63 (1988).


Although they assail the Commission's computation of the
amount, the Jensens have not disputed that Mr. Jensen's
business, Sound Concepts, produced income. Clearly,
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income derived from Sound Concepts is income under the
above provisions. Thus, Mr. Jensen was required to file
federal income tax returns, see 26 U.S.C. § 6012 (1988),
and therefore required to file Utah income tax returns, see
Utah Code Ann. § 59–14A–48 (1974); § 59–10–502 (1987).


[6]  The Jensens next argue that receiving a franchise or
privilege to do business from the state is a prerequisite to
the state's right to impose income tax liability and that
because they received no franchise or privilege to engage
in Sound Concepts, the state cannot tax the income from
the business. We disagree.


It is well understood that a business need not be licensed
or incorporated to generate income for its owner. The
United States Code includes “Gross income derived from
business” in its definition of gross income, with or without
a license or certificate of incorporation. 26 U.S.C. § 61(a)
(2) (1988). In short, the Commission's right to tax income
is not dependent on whether a recipient of income has a
privilege to do business or is incorporated.


The Jensens also argue that the amount of tax assessed
by the Commission was in error because the methods
used to arrive at the amount were improper. In essence,
the Jensens argue that the Commission's finding lacks
substantial evidence to support it. We agree.


When a person fails to file a return as required by law,
the Commission is compelled by statute to complete
the missing returns “from its own knowledge and from
such information as it can obtain through testimony or
otherwise.” Utah Code Ann. § 59–14A–52(b) (1974); §
59–10–506(2) (1987). In the instant case, the Commission
affirmed the $122,641 tax deficiency based on the
testimony of a former Sound Concepts employee on the
volume and sales of the business the month before it
was sold; copies of at least $40,719 in cashed checks
from the Jefferson Institute, a client of Sound Concepts;
and the testimony of McKinley Oswald, who purchased
Sound Concepts from Mr. Jensen, that gross sales were
$23,453 during February 1990, the month after it was
sold, and that gross sales were $53,514 during March
1990 and $40,403 during April 1990, after the addition of
several new clients. From these figures, the Commission
estimated Mr. Jensen's gross income for the year 1988
and computed his income for the years back to 1978
by reducing each year by a consumer price index factor.
For example, the Collection Division found $297,500 in


adjusted gross income for the year 1988 and $285,680 in
adjusted gross income for the year 1987, which amount to
roughly $24,800 per month in taxable income during 1988
and $23,800 per month in taxable income during 1987.


[7]  [8]  Because the amount of a tax deficiency
is primarily a question of fact, we will sustain the
Commission's finding if supported by substantial evidence
when viewed in light of the whole record. Utah Code Ann.
§ 63–46b–16(4)(g) (1989); First Nat'l Bank of Boston v.
County Bd. of Equalization, 799 P.2d 1163, 1165 (Utah
1990). Although the amounts of Mr. Jensen's yearly
adjusted gross income assessed by the Commission appear
similar to the figures obtained by testimony for the
months following the sale of Sound Concepts, those
figures pertained to gross sales, not for gross profit (i.e.,
sales less expenses). The Code assesses income tax only on
adjusted gross income, which is defined as all nonexempt
income less allowable deductions. Christensen v. State Tax
Comm'n, 591 P.2d 445, 447 (Utah 1979). The amount
of the tax deficiency, therefore, is significantly inflated
and not based on a realistic evaluation of the evidence.
*971  Thus, the Commission's finding is not supported


by substantial evidence. On remand, the Commission
must determine how much, if any, of the yearly amounts
computed would constitute adjusted gross income as


defined and then adjust the deficiency accordingly. 2


2 There was evidence of how much gross profit would
be derived from sales at Sound Concepts. McKinley
Oswald testified in the hearing before the Commission
that in February 1990, the month after the business
was purchased, his net profit was $3,879. Whether
this figure represents a before- or after-tax profit,
however, is not clear.


[9]  [10]  Finally, the Jensens argue that the Commission
erred in holding Mrs. Jensen liable for the income tax
deficiency. We agree.


The Commission concluded that the Jensens were liable
for Utah income taxes because both requirements for
incurring tax liability—resident status and earning income
—were unrefuted:


There is no dispute in this case as
to Petitioners' status as residents
of Utah. Petitioners did not rebut
any of the evidence introduced
by Respondent indicating that Mr.
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Jensen earned substantial amounts
of income during the audit period
in question. Under the above
provisions, therefore, Petitioners
clearly are liable for Utah state
income tax. The two requirements
for incurring liability for this tax are
that the taxpayer must be a resident
of the state and must earn income
within the state. Both of these facts
in this case are unrefuted.


The Commission stated that the Collection Division
assessed the tax liability against Mrs. Jensen because she
benefitted from Mr. Jensen's income, but the Commission
made no finding as to whether Mrs. Jensen earned any
income during the period in question. Tax liability does
not arise merely because one benefits from or is supported
by someone else's income. Tax liability arises from the
earning of income. See Utah Code Ann. § 59–14A–5
(1974); § 59–10–104 (1987). The finding that Mrs. Jensen
benefitted from Mr. Jensen's income may be correct, but
it is immaterial. Because there was no finding that Mrs.
Jensen earned income during the period in question, the
Commission's ruling as to her is contrary to law.


[11]  [12]  The Commission seeks to justify the assessment
against Mrs. Jensen on the ground that the burden was
on her to prove that she was improperly included in
the audit. Although it is unclear from its brief, the
Commission apparently relies on Utah Code Ann. § 59–
10–543 (1987), which provides that except for certain
property transfers, penalties, and increases in assessments,
“[i]n any proceeding before the commission under this
chapter, the burden of proof shall be upon the petitioner.”


The Commission's argument that this provision should
be applied against Mrs. Jensen raises serious due process
questions. When a recalcitrant or evading taxpayer refuses
to file an income tax return and the Commission is
therefore compelled to reconstruct financial data from
available evidence to estimate the taxpayer's income, it
is reasonable to shift the burden to the taxpayer under
§ 59–10–543 to show that the Commission's figures are
incorrect. But to apply § 59–10–543 in that fashion, the
Commission must first clearly establish that the taxpayer
earned some taxable income and then show that its
predicate for computing taxable income is not arbitrary or
capricious.


Here, there is not even a modicum of evidence that Mrs.
Jensen earned income during the period in question. That
she earned some wages during part of the year in 1977
is simply not a reasonable basis for concluding that she
earned income from Sound Concepts. The assessment
against Mrs. Jensen must therefore be vacated.


Fraud Penalty 3


3 The Jensens have not assailed the penalties for failure
to file and failure to pay tax penalties.


The Jensens argue that the Commission erred in assessing
the 100% penalty for fraud with intent to evade taxes
because there was no evidence of their dishonest intent
to evade. We affirm the penalty as to Mr. Jensen. Our
holding that the Commission *972  erred in assessing
the deficiency against Mrs. Jensen makes it unnecessary
for us to address whether she was guilty of fraud since
the penalty for fraud with intent to evade is based on a
percentage of the tax deficiency.


In assessing the 100% penalty, the Commission relied on
Utah Code Ann. § 59–1–401 (1987), which provides:


The penalty for underpayment of tax is as follows:


(a) If any underpayment of tax is due to negligence
the penalty is 10% of the underpayment.


(b) If any underpayment of tax is due to intentional
disregard of law or rule, the penalty is 15% of the
underpayment.


(c) For intent to evade the tax, the penalty is the
greater of $500 per period or 50% of the tax due.


(d) If the underpayment is due to fraud with intent to
evade the tax, the penalty is the greater of $500 per
period or 100% of the underpayment.


Subparagraph (c) fixes a penalty for “intent to evade”
taxes, and subparagraph (d) fixes a higher penalty for
“fraud with intent to evade” taxes. The Commission found
that the Jensens had intended to evade taxes and that they
had committed fraud by intentionally failing to file valid
returns and maintain proper records.


In 1978, the Code imposed a 50% civil penalty “[i]f any
of the deficiency in tax ... is due to fraud.” Utah Code
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Ann. § 59–14A–89(c) (1974). In 1987, this statute was
renumbered § 59–10–539(3) and amended to refer to § 59–
1–401 for the appropriate penalty. 1987 Utah Laws ch. 2,
§ 247. Under § 59–1–401(3)(d), the civil penalty for “fraud
with intent to evade” is 100% of the deficiency.


[13]  [14]  Because § 59–1–401(3)(d) provides only the
amount of a penalty without regard to a particular type of
tax, it cannot provide the substantive basis for penalizing
the evasion of income taxes. The Commission's ruling
that the Jensens committed fraud with intent to evade,
therefore, cannot rely on this general provision, but rather
must find some basis in the income tax chapter. We believe
§ 59–14A–89(c) (pre–1987) and § 59–10–539(3) (post–
1987), which penalize a deficiency “due to fraud,” provide


that basis. 4


4 A criminal provision effective in 1978 levied a fine
up to $1,000 and made it a misdemeanor for persons
who, with intent to evade any tax or any requirement
of this act, or any lawful requirement of the tax
commission thereunder, shall fail to pay the tax, or
to make, render, sign or verify any return, or to
supply any information, within the time required by
or under the provisions of this act, or who, with like
intent, shall make, render, sign or verify any false or
fraudulent return or statement, or shall supply any
false or fraudulent information....


Utah Code Ann. § 59–14A–92(b) (1974). In 1983,
this statute was amended to make the $1,000 fine
a civil penalty, but retained the sanction for a
misdemeanor violation. 1983 Utah Laws ch. 266,
§ 3. In 1987, the statute was renumbered § 59–10–
541(4) and amended to refer to § 59–1–401 for the
appropriate civil penalty. 1987 Utah Laws ch. 2, §
249.
In Silver v. Auditing Division of State Tax
Commission, 820 P.2d 912, 915 (Utah 1991), this
Court held that the imposition of a civil penalty
under § 59–14A–92(5)—the 1986 codification of
§ 59–14A–92(b)—required proof of fraudulent
intent. We stated that the phrase “intent to
evade” meant “a conscious desire to avoid a legal
requirement with which the actor knows he or she
is obligated to comply; it is not sufficient that the
actor merely intends not to do that which the law, in
fact, may require.” Silver, however, dealt only with
the meaning of “intent to evade” as used in that
statute; it did not deal with the meaning of “fraud”
as used in § 59–14A–89(c). As discussed in the text,


tax fraud is an actual intentional wrongdoing with
the specific intent to evade tax.


[15]  [16]  [17]  In the income tax arena, fraud is an actual
intentional wrongdoing with the specific intent to evade
tax believed to be owing. Fahy v. Commissioner, 43 T.C.M.
(CCH) 387, 394 (1982). Tax fraud is a question of fact to


be resolved by consideration of the entire record. 5  *973
Kotmair v. Commissioner, 86 T.C. 1253, 1259 (1986);
Famularo v. Commissioner, 47 T.C.M. (CCH) 948, 952
(1984); Fahy, 43 T.C.M. (CCH) at 394. Where fraud is
asserted for several years, the Commission's burden must
be met separately for each of those years. Fahy, 43 T.C.M.
(CCH) at 393.


5 Courts have held that the taxing agency must prove
income tax fraud by clear and convincing evidence.
Famularo v. Commissioner, 47 T.C.M. (CCH) 948,
952 (1984); Fahy, 43 T.C.M. (CCH) at 393; Cummings
v. Commissioner, 27 T.C.M. (CCH) 273, 278 (1968).
Although the Utah Code places the burden of proof
on the Commission to show that a petitioner is guilty
of fraud with intent to evade taxes, see Utah Code
Ann. § 59–10–543(1) (1987), it does not delineate the
extent of that burden. In the instant case, we are
reviewing the Commission's ultimate finding of fraud;
therefore, the burden in the proceedings below is not
at issue.


[18]  [19]  [20]  Because direct evidence of a taxpayer's
intent is often nonexistent, specific intent must be
drawn from the surrounding facts, considering reasonable
inferences drawn therefrom. The mere failure to file an
income tax return is not sufficient to prove fraud. Kotmair,
86 T.C. at 1260–61. However, the failure to file a return
while aware of the obligation, combined with other factors
such as the concealing of assets and records or the
failure to maintain proper records to indicate income, may
support a finding of fraud. Famularo, 47 T.C.M. (CCH)
at 953; Fahy, 43 T.C.M. (CCH) at 394–95; Cummings v.
Commissioner, 27 T.C.M. (CCH) 273, 279 (1968). The
United States Supreme Court has stated with respect to
the federal crime of willful intent to evade income tax:


By way of illustration, and not
by way of limitation, we would
think affirmative willful attempt
may be inferred from conduct such
as keeping a double set of books,
making false entries or alterations,
or false invoices or documents,
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destruction of books or records,
concealment of assets or covering up
sources of income, handling of one's
affairs to avoid making the records
usual in transactions of the kind,
and any conduct, the likely effect
of which would be to mislead or to
conceal.


Spies v. United States, 317 U.S. 492, 499, 63 S.Ct. 364,
368, 87 L.Ed. 418 (1943). Although the acts referred to
in the quotation evidence the crime of fraud, they may
also evidence the conduct that is subject to civil fraud.
The Tax Court has found similar conduct subject to
civil penalties for income tax fraud. See, e.g., Famularo,
47 T.C.M. (CCH) at 953–54 (failure to file returns,
combined with noncredible excuses for failing to file,
failing to produce business records without an acceptable
excuse, and misleading tax agents in interviews); Fahy,
43 T.C.M. (CCH) at 394–95 (failure to file tax returns
while aware of the obligation, combined with customers'
agreement not to withhold income tax for petitioner,
attempts to conceal assets and records and failure to
keep records, and noncredible explanation for receipt of
federal reserve notes as not constituting receipt of income);
Cummings, 27 T.C.M. (CCH) at 279 (failure to file returns
without reasonable explanation, combined with failure
to maintain proper records of income and refusal to
cooperate with tax agents).


[21]  We now turn to the instant case. Mr. Jensen failed
to file tax returns, although aware of the obligation
to do so. This is evidenced by the Jensens' filing in
1977, the Commission's notifying them of the particular
statute codifying the obligation, and the undisputed
testimony that Mr. Jensen realized income from Sound
Concepts. The Jensens' argument that because the federal
government has not assessed federal income taxes against
them they could not owe state income tax is unpersuasive
and unreasonable. Moreover, judging from the nature and
quality of documents and letters submitted by Mr. Jensen
to the Commission and this Court, it appears that he is a
sophisticated businessman and well aware of the income
tax provisions of the Code and of his obligation to file
returns.


[22]  [23]  The form that Mr. Jensen filed in 1978
is not a return as a matter of law. The information
sought on income tax returns does not fall within the
fifth amendment privilege against self-incrimination. First


Federal Savings & Loan Assoc. v. Schamanek, 684 P.2d
1257, 1265 (Utah 1984); United States v. Sullivan, 274
U.S. 259, 263–64, 47 S.Ct. 607, 607, 71 L.Ed. 1037 (1927);
United States v. Stillhammer, 706 F.2d 1072, 1076 (10th
Cir.1983); United States v. Brown, 600 F.2d 248, 252 (10th
Cir.1979); United States v. Carlson, 617 F.2d 518, 522–23
(9th Cir.1980); *974  State v. Poncelet, 187 Mont. 528,
610 P.2d 698, 707 (1980).


In addition to his intentional failure to file returns while
aware of the obligation, Mr. Jensen failed to keep any
business or income records from Sound Concepts and
continuously attempted to impede the Commission and its
investigation with evasive letters and frivolous arguments.
In sum, we hold that the Commission's finding of fraud
against Mr. Jensen for the years in question is adequately
supported by the evidence.


The Commission's ruling on the penalty is not entirely
correct, however. The Commission affirmed the 100%
fraud penalty for all years in question, 1978 to 1988. But,
as noted above, the Code in effect between 1978 and 1986
provided that the civil penalty for a tax deficiency due
to fraud was 50% of the deficiency. Utah Code Ann. §
59–14A–89(c) (1974, Supp.1983, & Supp.1986). It was not
until 1987 that the 100% penalty for fraud with intent
to evade was codified. Utah Code Ann. § 59–10–539(3)
(1987) (referencing § 59–1–401). The Legislature intended
the 1987 penalty to be retroactive only to January 1,
1987. See 1987 Utah Laws ch. 2, § 331. This plain error
renders the Commission's ruling unlawful as to the years
1978 to 1986. On remand, the Commission is to apply the
appropriate penalty for these years of the assessment.


Jeopardy Assessment


[24]  The Jensens argue for the first time on appeal that
the Commission's confiscation of their property under
a jeopardy assessment was a violation of due process
because of the lack of notice.


Pursuant to Utah Code Ann. § 59–10–528(3) (1987), if the
Commission finds that “the collection of the tax or other
amount is in jeopardy,” it may make a notice of demand
for immediate payment and, upon refusal to pay, issue a
warrant to the sheriff. The warrant, when filed with the
appropriate county clerk, becomes a judgment on which
the sheriff may execute. § 59–10–528(4), (6).
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Whether the Commission made the requisite finding that
the collection of tax from the Jensens was in jeopardy
and whether the judgment was properly executed are
not part of the record because the issue was not raised
below. Questions not raised in an administrative tribunal
are generally not subject to judicial review. Alvin G.
Rhodes Pump Sales v. Industrial Comm'n, 681 P.2d 1244,
1249 (Utah 1984). Although we occasionally will depart
from strict application of this rule for pro se litigants,
we do not do so here because the Jensens' assertion
that the Commission's jeopardy assessment violated due
process was not supported by any attempt to outline the
underlying facts and was without analysis or authority.


We cannot rule in the dark on such an issue. See
A.P. Winter v. Northwest Pipeline Corp., 820 P.2d 916,
919 (Utah 1991). The argument is therefore rejected as
untimely.


Reversed in part and remanded for further proceedings.


HALL, C.J., HOWE, Associate C.J., and DURHAM and
ZIMMERMAN, JJ., concur.


All Citations


835 P.2d 965


End of Document © 2017 Thomson Reuters. No claim to original U.S. Government Works.
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103 P.3d 135
Supreme Court of Utah.


Heidi J. JUDD, personally and as the
natural parent and guardian of Athan


Montgomery, for and on behalf of Athan
Montgomery, Plaintiff and Appellant,


v.
Gregory DREZGA, M.D. and Tooele Valley


Regional Medical Center, Defendants and Appellee.


No. 20010646.
|


Nov. 5, 2004.


Synopsis
Background: Parent brought medical malpractice action
on behalf of child against doctor whose negligence
in delivering child caused child to suffer severe brain
damage. The District Court, Salt Lake County, Roger
A. Livingston, J., reduced the jury's damages award of
$1,250,000 for noneconomic damages to $250,000 based
on statutory cap on such damages. Parent appealed.


Holdings: The Supreme Court, Wilkins, Associate C.J.,
held that:


[1] statutory cap on quality of life damages did not violate
open courts clause in state constitution;


[2] damages cap did not violate uniform operation of laws
provision in state constitution;


[3] damages cap did not violate due process;


[4] damages cap did not violate plaintiff's right to a jury
trial; and


[5] damages cap did not violate separation of powers
doctrine.


Affirmed.


Durham, C.J., dissented and filed opinion joined by
Nehring, J.


Attorneys and Law Firms


*137  Ralph L. Dewsnup, Paul M. Simmons, Salt Lake
City, for plaintiff.


Michael D. Zimmerman, James D. Gardner, David W.
Slagle, Brian P. Miller, Salt Lake City, for defendant.


Mark L. Shurtleff, Att'y Gen., Brent A. Burnett, Reed M.
Stringham, Asst. Att'ys Gen., Salt Lake City, for amicus
State of Utah.


Merrill F. Nelson, Elliott J. Williams, Andrew G. Deiss,
David C. Gessel, Salt Lake City, for amici Intermountain
Health Care, Inc., Utah Hospitals and Health Systems
Ass'n, and Utah Medical Ass'n.


Opinion


WILKINS, Associate Chief Justice:


¶ 1 Plaintiff Heidi J. Judd, personally and as the parent
and guardian of Athan Montgomery, appeals the trial
court's reduction of a jury's general damage award from
$1,250,000 to $250,000. We affirm.


BACKGROUND


¶ 2 In 1997, Athan Montgomery was born with severe
brain damage as a result of Dr. Gregory Drezga's
incompetence in his failed attempt to deliver Athan with
the use of forceps. Athan's mother, Heidi J. Judd, sued
Dr. Drezga on Athan's behalf. Athan, who is now six,
was three at the time of trial. The jury, having heard
the evidence presented on behalf of Athan and Dr.
Drezga, awarded Athan $22,735.30 for amounts already
expended to maintain his life, and $1,000,000 as the
amount necessary to maintain his life during his expected
—although shortened—life span. The jury also awarded
Athan $1,250,000 of so-called “noneconomic” damages in
recognition of the difference between a life as a normal,
healthy boy, and a life as he must now live it: severely
brain damaged, with drastically reduced life experiences
and expectations.


¶ 3 In 1986, the legislature enacted a statutory limitation
on some forms of damages recoverable by victims in
medical malpractice actions. Utah Code Ann. § 78–14–
7.1 (2002). The limitation applies only to victims who
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have first established the malpractice of the medical
professional, as well as the extent of the damage done by
the professional. Moreover, for injuries occurring before
July 1, *138  2001, as Athan's did, the limit applies only
to those who have sustained over $250,000 in damages.
Id. § 78–14–7.1(1)(a). No limitation applies to persons
whose life experience is diminished or inconvenienced by
a lesser amount, as determined by a jury. Upon motion
by Dr. Drezga, the trial court reduced the jury's award to
$250,000 pursuant to section 78–14–7.1(1)(a).


¶ 4 The damages that the statute limits are commonly
referred to by various names, but amount to the same
measure: pain and suffering, noneconomic loss, or general
damages. The terms “noneconomic loss” and “general
damages” merely euphemize what the damages truly
represent—diminished capacity for the enjoyment of
life. The measure is actually the difference between
what life would have been like without the harm done
by the medical professional, and what it is like with
that additional burden. In Athan's case, the difference
is dramatic in terms of his abilities, his joys, his
opportunities, and his life expectancy. These damages are
often called “noneconomic” because they are a measure
of the cost neither of medical and other necessary care
the malpractice caused nor of decreased earning ability.
Those damages are considered more finite, measurable,
and “economic” because they are more easily calculated
on the basis of projected life expectancy, expected medical
difficulties, and reduced earning capacity. Economic
damages on the other hand, are not restricted, presumably
because they are less likely to be exaggerated by a jury, and
also because they are “hard” amounts, subject to careful
calculation.


¶ 5 Athan's quality of life damages, the $1,250,000
awarded by the jury that heard the evidence about his
condition and presumably compared it to a “normal”
life experience, are the only portion of his recovery that
the legislature has limited. The legislature imposed this
cap because it was convinced that doing so would limit
malpractice insurance costs for medical professionals,
thereby helping to control excessively high medical care
costs and health insurance premiums paid by most citizens
and assuring a continued supply of medical care to all.
This was a policy choice made by the legislature, as is its
duty.


¶ 6 Judd asks us to consider whether the legislature's
limitation on Athan's recovery of quality of life damages
from Dr. Drezga is constitutionally infirm. In other
words, she asks us to review the protections afforded all
citizens, including Athan, by our state constitution, and
conclude that these protections are sufficient to protect
Athan from the seemingly arbitrary 80% reduction in
the compensation available to improve a life diminished
in opportunity, satisfaction, and accomplishment by the
uncontested incompetence of Dr. Drezga.


¶ 7 Specifically, Judd asks us to strike down the cap
on quality of life damages on any one or more of five
Utah constitutional grounds. She claims that, first, the cap
violates the protections of the open courts provision of
article I, section 11; second, the cap violates Athan's right
to the uniform operation of laws under article I, section 24;
third, the cap violates the guarantee of due process under
article I, section 7; fourth, the cap violates Athan's right to
a jury trial in civil cases as guaranteed by article I, section
10; and finally, the cap violates the separation of powers
protections of article V, section 1.


¶ 8 On appeal, Dr. Drezga does not contest the trial judge's
conclusion that his negligence was so clearly evident that
the question of his malpractice on Athan need not even
be considered by the jury. He also does not contest the
award to Athan of $1,022,735.30 for economic damages.
Nor does he contest the amount of the damages found
by the jury to compensate for Athan's diminished life
experience—the quality of life damages of $1,250,000.
Instead, Dr. Drezga argues that the trial court correctly
reduced Athan's quality of life damages based on the
statutory cap on such damages imposed by the legislature,
and on our historic deference to the decisions of the
legislature on questions of public policy. Dr. Drezga is
joined in his defense by the Attorney General of Utah, the
Utah Medical Association, the Utah Hospitals and Health
Systems Association, and Intermountain Health Care.


*139  ANALYSIS


I. STANDARD OF REVIEW


¶ 9 We review the trial court's reduction of Athan's
judgment for correctness given the constitutional
questions Judd raises. Grand County v. Emery County,
2002 UT 57, ¶ 6, 52 P.3d 1148.
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II. OPEN COURTS CLAUSE


[1]  ¶ 10 This court has held, since our decision in Berry
ex rel. Berry v. Beech Aircraft Corp., 717 P.2d 670 (Utah
1985), that citizens of Utah have a right to a remedy for
an injury. Article I, section 11 of the Utah Constitution
provides: “All courts shall be open, and every person,
for an injury done to him in his person, property or
reputation, shall have remedy by due course of law,
which shall be administered without denial or unnecessary
delay.” Utah Const. art. I, § 11. As part of our Berry
jurisprudence, we have fashioned a test by which we can
discern whether the legislature had sufficient reason to
diminish or eliminate a previously existing right to recover
for an injury. Despite articulate and passionate arguments
to the contrary, we find no open courts violation in the cap
on quality of life damages imposed by Utah Code section
78–14–7.1 as applied to Athan's damages. Athan's cause
has been allowed before and ruled upon by the courts, and
his remedy has been diminished, but not eliminated. The
protections of the open courts provision have not been
offended.


¶ 11 Our past jurisprudence has clearly and firmly
established the following test for violations of the Open
Courts Clause:


[S]ection 11 is satisfied if the law provides an
injured person an effective and reasonable alternative
remedy “by due course of law” for vindication of his
constitutional interest. The benefit provided by the
substitute must be substantially equal in value or other
benefit to the remedy abrogated....


... [I]f there is no substitute or alternative remedy
provided, abrogation of the remedy ... may be justified
only if there is a clear social or economic evil to be
eliminated and the elimination of an existing legal
remedy is not an arbitrary or unreasonable means for
achieving the objective.


Berry, 717 P.2d at 680. The Attorney General invites us to
disavow our Berry line of cases, and to recognize that by
adopting the Berry approach we have assumed powers and
duties not properly held by the court, but reserved for the
legislature. This we decline to do. However, we recognize
an obligation of deference to legislative judgments in a
Berry review, and to the extent this differs from our


prior application of Berry, those prior applications are
disavowed. Accordingly, we now address the question at
hand—whether the cap on quality of life damages violates
the Open Courts Clause.


A. Substitute Remedy


¶ 12 Proceeding to our application of the Berry test, it is
self-evident that the cap on quality of life damages, which
does nothing more than reduce Athan's recovery, does
not provide a substitute remedy substantially equal to
that abrogated. Accordingly, we must consider the second
portion of the Berry test as it pertains to the damage
cap—whether the damage cap represents a reasonable,
nonarbitrary method of reducing increasing health care
costs and other dangers that the legislature views as clear
social or economic evils.


B. Clear Social or Economic Evil


¶ 13 Recovery of quality of life damages in Athan's case is
limited to $250,000 by Utah Code section 78–14–7.1(1)(a).
Utah Code Ann. § 78–14–7.1(1)(a) (2002). The legislature's
stated purpose in enacting the cap is as follows:


The legislature finds and declares that the number
of suits and claims for damages and the amount of
judgments and settlements arising from health care
has increased greatly in recent years. Because of
these increases the insurance industry has substantially
increased the cost of medical malpractice insurance. The
effect of increased insurance premiums and increased
claims is increased health care cost, both through the
health care providers passing the cost of premiums to
the *140  patient and through the provider's practicing
defensive medicine because he views a patient as a
potential adversary in a lawsuit. Further, certain health
care providers are discouraged from continuing to
provide services because of the high cost and possible
unavailability of malpractice insurance.


In view of these recent trends and with the intention
of alleviating the adverse effects which these trends
are producing in the public's health care system,
it is necessary to protect the public interest by
enacting measures designed to encourage private
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insurance companies to continue to provide health-
related malpractice insurance....


Id. § 78–14–2 (2002). Although the empirical truth of these
findings is a matter of some dispute, we will not undertake
the same investigation as the legislature, reviewing its
data-gathering methods and conclusions to determine
whether the stated legislative findings are perfectly correct.
A court is ill-suited to undertake investigation of such a
nature. Our inquiry under the “clear social or economic
evil” portion of the Berry test is more limited.


¶ 14 Both parties have cited various studies and articles,
that ostensibly support their position that there is or is
not a crisis in the health care industry caused in part
by increased malpractice insurance premiums stemming
from the possibility of unlimited awards for quality of
life damages. Judd would have the court determine, based
on this information, that the crisis does not actually
exist, thereby rendering the cap unconstitutional under
the Berry test. Although Judd's arguments are well taken,
and the court may remain unconvinced of the wisdom of
limiting quality of life damages for severely injured victims
like Athan, our power does not extend so far as to permit


imposition of our views on such policy disputes. 1


1 The dissent argues not that there is no intelligent
support for the position taken by the legislature, but
that there is more, better, or more intelligent support
for alternative views. The defect in this approach is
not in arguing that one set of views ought to prevail
over the other, but in arguing that the views of a
majority of members of this court should prevail over
those of the majority of the legislature.


¶ 15 Our job as this state's court of last resort is to
determine whether the legislature overstepped the bounds
of its constitutional authority in enacting the cap on
quality of life damages, not whether it made wise policy
in doing so. Although there are indications that overall
health care costs may only be minimally affected by
large damage awards, there is also data that indicates
otherwise. See, e.g., Lee v. Gaufin, 867 P.2d 572, 585–
89 (Utah 1993) (noting pricing and investment decisions
by insurers, inflation, etc., as factors contributing to
increased health care costs). But see Office of Tech.
Assessment OTA–BP–H–1 19, Impact of Legal Reforms
on Medical Malpractice Costs 64 (1993) [hereinafter
Impact of Legal Reforms ] (recognizing that “caps on
damage awards were the only type of State tort reform


that consistently showed significant results in reducing
the malpractice cost indicators”). When an issue is fairly
debatable, we cannot say that the legislature overstepped
its constitutional bounds when it determined that there


was a crisis needing a remedy. 2  Accordingly, we next
consider whether the elimination of Athan's right to
collect unlimited quality of life damages is a reasonable,
nonarbitrary method for achieving the legislature's stated
purpose of controlling medical malpractice premiums and
health care costs.


2 Arguing against the presence of a clear social or
economic evil, Judd extensively cites this court's
discussion in Lee regarding the so-called medical
malpractice crisis. Lee involved a review under
the Utah Constitution's uniform operation of laws
provision of a limitations provision that applied
without regard to a victim's minority at the time of
the injury. 867 P.2d at 576–77. The reason for the
court's declaration of unconstitutionality in Lee was
that “[t]he legislative means for solving the insurance
problem by cutting off the malpractice claims
of minors simply does not further the legislative
objective.” Id. at 588. That question is different from
the one now facing this court, and our review in Lee
of the effect of that limitations provision does not
apply. We will address the uniform operation of laws
provision in connection with the problem now before
us later in this opinion.


C. Nonarbitrary, Reasonable Nature of Cap


¶ 16 We cannot conclude that the cap on quality of
life damages is arbitrary or unreasonable. *141  The
legislature's determination that it needed to respond to
the perceived medical malpractice crisis was logically
followed by action designed to control costs. Although
malpractice insurance rates may not be entirely controlled
by such matters, they are undoubtedly subject to some
measure of fluctuation based on paid claims. Impact
of Legal Reforms, supra, at 73 (noting that “caps on
damages ... lead to lower insurance premiums”). Thus, one
nonarbitrary manner of controlling such costs is to limit
amounts paid out. Intuitively, the greater the amount paid
on claims, the greater the increase in premiums. Limiting
recovery of quality of life damages to a certain amount
gives insurers some idea of their potential liability. Id. at
64 (“Minimizing these large awards may allow insurers to
better match premiums to risk.”). While we recognize that
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such a cap heavily punishes those most severely injured, it
is not unconstitutionally arbitrary merely because it does
so. Rather, it is targeted to control costs in one area where
costs might be controllable.


¶ 17 Despite this court's concerns about the wisdom of
depriving a few badly injured plaintiffs of full recovery,
the cap is also constitutionally reasonable. Rather than
cap all damages, like the cap struck down in Condemarin
v. University Hospital, 775 P.2d 348 (Utah 1989), the
limitation on recoverable damages in this case is narrowly
tailored, by limiting quality of life damages alone. While
Judd notes that Utah has not seen large damage awards
in significant numbers, this position ignores at least one
important factor. Although quality of life damages are
very real, they are also less susceptible to quantification
than purely economic damages. As amici point out,
“[t]he estimated value of future costs forms the basis
of the [insurance] rate-setting process.” The difficulty of
predicting quality of life damages must be considered by
insurers when setting rates and planning reserves. At least
in some measure, then, predicting and controlling future
costs can result in lower insurance rates. Taken as one
of a number of measures enacted to help control health
care costs, the cap on quality of life damages is thus a
reasonable approach.


¶ 18 Having determined that the damage cap is designed
to eliminate a social or economic evil, and that it is a
reasonable, nonarbitrary means for doing so, we conclude
that Utah Code section 78–14–7.1 does not violate article
I, section 11 of the Utah Constitution.


III. UNIFORM OPERATION OF LAWS


[2]  [3]  [4]  ¶ 19 Judd next argues that section 78–14–
7.1 violates the Utah Constitution's uniform operation of
laws provision found in article I, section 24. This provision
guards against discrimination within the same class and
helps ensure that statutes establishing or recognizing
rights for certain classes do so reasonably given the
statutory objectives. Malan v. Lewis, 693 P.2d 661, 670–71
(Utah 1984). We employ heightened scrutiny under article
I, section 24 when reviewing legislation that “implicates”
rights under article I, section 11. Lee, 867 P.2d at 581.
Sustaining legislation against an article I, section 24
challenge alleging that one's rights under the Open Courts
Clause are constitutionally discriminated against requires


the court to find that the challenged legislation “(1) is
reasonable, (2) has more than a speculative tendency to
further the legislative objective and, in fact, actually and
substantially furthers a valid legislative purpose, and (3)
is reasonably necessary to further a legitimate legislative
goal.” Id. at 583. Although it causes great hardship for a
small, severely injured group of plaintiffs, we find that the
damage cap is reasonable, and it substantially furthers and
is reasonably necessary to the legislative goal of decreasing
health care costs and ensuring the continued availability
of health care.


¶ 20 Judd's arguments before this court identify three
important ways that the cap on quality of life damages
might be unconstitutionally discriminatory. First, Judd
notes that the limitation applies only to victims of medical
malpractice, not to victims of other torts. Second, Judd
points out that only medical malpractice victims with
significant quality of life damages, as opposed to special
damages, are affected. Last, Judd recognizes that the cap
impacts only those who are most severely injured. We
evaluate the damage cap under the heightened scrutiny
*142  standard with reference to these classifications.


¶ 21 In connection with our discussion of the Open
Courts Clause, supra ¶¶ 10–18, we determined that the
damage cap was a reasonable method of implementing the
legitimate legislative purpose of limiting health care costs
and ensuring the continuing availability of health care
resources. That discussion bears on this section as well.
However, in order to sustain the damage cap under article
I, section 24, a higher standard must be met. The cap on
quality of life damages must be reasonably necessary to
achieve the goals, and, in fact, actually and substantially
further them.


¶ 22 As we recognized above in connection with our
analysis under the Open Courts Clause, we do not proceed
in our analysis under article I, section 24 as if we were
called upon to answer these questions in the first instance.
Instead, we carry out our role as the state's court of
last resort, called upon to identify the boundaries of the
constitution, giving appropriate deference to the policy
choices of the citizens' elected representatives. Our review
of the arguments and information presented by the parties
and amici reveals that the cap meets the standard for
constitutionality set by article I, section 24.
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¶ 23 With regard to controlling health care costs, a report
authored by Congress's Office of Technology Assessment
evaluated six different empirical studies and concluded
that “caps on damage awards were the only type of State
tort reform that consistently showed significant results
in reducing the malpractice cost indicators.” Impact of
Legal Reforms, supra, at 64. This reveals that such caps
may be considered reasonably necessary to implement the
legislature's policy of controlling malpractice insurance
costs, and thus health care costs. However, the caps
appear not only to be reasonably necessary, but to have
an actual and substantial impact. This can be seen from a
review of the actions and experiences of other states.


¶ 24 A study addressing California's experience with
damage caps reported that “caps on noneconomic
damages tend to be particularly effective in reducing
costs because of the extreme variability of damage
award[s] attributable to pain and suffering.” LECG, Inc.,
California's MICRA Reforms: How Would a Higher Cap
on Non–Economic Damages Affect the Cost of and Access
to Health Care? 7 (1998) [hereinafter California's MICRA
Reforms ]. As the aforementioned Office of Technology
Assessment report indicated, “[e]ven though caps on
damages directly affect only a small minority of cases, this
minority often accounts for a disproportionate share of
total malpractice payments. In addition, it is the large,
unexpected claim that makes it difficult for insurers to
plan reserves.” Impact of Legal Reforms, supra, at 64.
Thus, Judd's unreasonableness argument, premised on the
fact that there are relatively few claims in Utah subject
to the cap, is not sufficiently compelling. It appears that
the enactment of a cap allows sufficient quantification of
quality of life damages to have a substantial impact on
insurance rates.


¶ 25 The Board of Trustees of the American Medical
Association has reported to its House of Delegates that the
presence of a cap on noneconomic damages in California
has stabilized local malpractice insurance rates at some
of the lowest levels in the nation. American Medical
Ass'n, Report 35 of The Board of Trustees 6 (2002).
That same report compared the malpractice insurance
rates paid by physicians in California to those paid
by physicians in Nevada, where there was no cap on
damages. Nevada physicians paid considerably more for
comparable insurance than did California physicians—
ranging from 42.8% higher premiums in the family and
general practice field to 93% more in obstetrics and


gynecology. Id. at 6–7. In short, there is sufficient evidence
that caps on quality of life damages do have an actual
impact on the cost of malpractice insurance.


¶ 26 The legislature also identified ensuring the continuing
availability of health care resources as one of its purposes.
Utah Code Ann. § 78–14–2 (2002). This concern appears
to be equally as valid as, and related to, controlling
costs. Nevada's recent experience illustrates the effect of
high malpractice insurance rates on the availability of
health *143  care resources. In July 2002, Las Vegas's
only Level 1 trauma center closed. William Booth, Las
Vegas Trauma Center Closes as Doctors Quit, Wash. Post,
July 4, 2002, at A2. The closure of the trauma unit
was precipitated by the resignation of virtually all of the
facility's surgeons, who left because of the soaring cost
of insuring themselves against malpractice. Id. After the
closure, the nearest trauma center was 188 miles away
from Las Vegas. Id. Nevada's experience, while extreme, is
not unique. Doctors in other states reportedly have moved
or given up their practices, at least in part because of rising
malpractice insurance rates. See Mary Brophy Marcus,
Healthcare's “Perfect Storm”, U.S. News & World Rep.,
July 1, 2002, at 39. While there is little indication that Utah
faces an acute problem like Nevada's, the constitution
does not compel the legislature to ignore such matters.


¶ 27 While the damage cap does indeed discriminate
against medical malpractice victims with the most severe
noneconomic injuries, it does so reasonably, given the
statute's purpose. In order to control costs and provide
for the continuing availability of health care resources,
the legislature was faced with a number of choices.
By deciding which reforms to enact, it necessarily
discriminated. However, the classifications established by
the statute meet the heightened scrutiny test.


¶ 28 Although the classifications deny some victims a
full recovery while allowing such a recovery to others,
the classifications are not unconstitutional. While medical
malpractice victims are deprived of a measure of their
remedy where other tort victims are not, enacting damage
caps on all tort victims would be imprudent and overbroad
given that the legislature's goal was to control health care
costs. Additionally, although medical malpractice victims,
those with primarily noneconomic, or quality of life,
damages, are punished by the limitation when compared
with those whose injuries are largely economic, this
discrimination is permissible given the cap's purpose of
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controlling costs. As noted above, “caps on noneconomic
damages tend to be particularly effective in reducing
costs because of the extreme variability of damage
award[s] attributable to pain and suffering.” California's
MICRA Reforms, supra, at 7. Thus, it appears there
is support for the proposition that a large measure of
the problem identified by the legislature results from
fluctuation in cases with high noneconomic damages,
and a cap which targets just those problems is therefore
not unconstitutional. Because the crisis identified by the
legislature is primarily precipitated by the potential for
large, unpredictable judgments, establishing a cap that
prevents only those types of judgments is reasonably
necessary to achieve the legislative purpose, despite
punishing the most severely injured victims.


¶ 29 When attempting to resolve problems of policy,
the legislature is inevitably forced to draw lines. In this
instance the legislature has chosen to enact a cap, limiting
the right to recover quality of life damages to $250,000.
This cap severely injures young Athan, who will live a
life greatly diminished by Dr. Drezga's negligence. But
that is a policy choice made by the legislative branch, and
we cannot say that it is unconstitutional. The legislature's
purpose in enacting the damage cap is a valid and
legitimate one. The cap is a reasonably necessary means of
achieving that purpose, and it actually and substantially
furthers it. Therefore, the damage cap is permissible under
article I, section 24 of the Utah Constitution.


IV. DUE PROCESS


[5]  [6]  ¶ 30 Next, Judd challenges the legislatively-
imposed cap on quality of life damages on the ground
that it violates Athan's right to due process under article I,
section 7 of the Utah Constitution. Generally, we apply a
rational basis test in substantive due process cases. Wells
v. Children's Aid Soc'y of Utah, 681 P.2d 199, 206 (Utah
1984). However, this rational basis test is replaced by a
more stringent test in cases where the rights impacted by
the legislation are deemed to be “fundamental.” Id. Judd
argues that we should use such heightened scrutiny in
Athan's case. However, because article I, section 11 rights
are not properly characterized as “fundamental,” we will
apply the rational basis test. See  *144  Condemarin, 775
P.2d at 359–60 (citing Berry, 717 P.2d at 677).


[7]  ¶ 31 In harmony with our discussion in the sections
above, we conclude that the cap on Athan's recovery of
quality of life damages satisfies the rationality standard
demanded by article I, section 7. The legislative concern
with rising health care costs and fears about the continued
availability of services are legitimate governmental issues.
Finding that there was a problem to be remedied, the
legislature enacted the damage cap as a targeted measure
designed to minimize increases in costs and decreases
in services. Far from the absolute cap invalidated in
Condemarin, the cap on quality of life damages has no
impact on a victim's recovery of damages for actual
expenses, loss of earning capacity, or other economic
measures of injury. Rather, it is limited to the one area
where caps have proven effective—quality of life damages,
which are difficult to predict but nevertheless must be
accounted for by insurers. California's MICRA Reforms,
supra, at 7. Far from being an arbitrary and unreasonable
legislative response, then, section 78–14–7.1 represents the
measured application of legislative tools to a real problem
and is therefore constitutional under article I, section 7.


V. RIGHT TO A JURY TRIAL


¶ 32 The Utah Constitution guarantees parties the right
to a jury trial in a civil case. Utah Const. art. I, § 10; Int'l
Harvester Credit Corp. v. Pioneer Tractor & Implement,


Inc., 626 P.2d 418, 420–21 (Utah 1981). 3  Judd argues
that the cap on quality of life damages infringes this right
because it prevents Athan from recovering an amount
equal to the jury's determination of damages. We hold that
the damage cap does not violate Athan's right to a jury
trial.


3 Article I, section 10, however, identifies only the right
to jury trial in capital cases as “inviolate,” and gives
the legislature some authority to regulate other jury
trials, at least as to the number of jurors.


¶ 33 There are essentially two lines of cases addressing
whether a cap on damages deprives a victim of the right
to a jury trial. Both lines of thinking are analytically
simple and reasonable. One position is that the jury's
right to determine damages extends not only to a factual
assessment of their amount, but also to an actual award
of those damages. See, e.g., Sofie v. Fibreboard Corp.,
112 Wash.2d 636, 771 P.2d 711, 720–23 (1989) (holding
damage cap unconstitutional because it invaded jury's
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right to determine damages). The other position is well-
embodied in the case of Etheridge v. Med. Ctr. Hosp.,
which notes that “although a party has the right to have
a jury assess his damages, he has no right to have a jury
dictate through an award the legal consequences of its
assessment.” 237 Va. 87, 376 S.E.2d 525, 529 (1989). We
subscribe to the latter view.


[8]  [9]  [10]  ¶ 34 As the Etheridge case correctly notes,
it is the jury's duty to determine the amount of damages
a plaintiff in fact sustained, but it is up to the court
to conform the jury's findings to applicable law. Id. We
recognize that damages are a question of fact, and that
questions of fact are distinctly within the jury's province.
Ricks v. Budge, 91 Utah 307, 64 P.2d 208, 213 (1937).
However, the jury is always guided and constrained by
the court through appropriate instructions. Id. (“While
the law cannot ... determine with absolute certainty what
damages, if any, plaintiff may be entitled to, still those are
questions which a jury under proper instructions from the
court must determine.” (emphasis added)). The damage
cap enacted by the legislature represents law, similar to an
element of a claim to which the trial court must comport
the jury's factual determinations.


¶ 35 Perhaps the most important reason behind the right
to a jury trial is “to assure a fair and equitable resolution
of factual issues.” 50A C.J.S. Juries § 19 (1997). Athan's
jury fulfilled this role when it determined, based on its view
of the evidence, that his quality of life was diminished to
the extent of $1,250,000. However, the law as enacted by
the legislature does not provide for such an award, and
the trial court was compelled to apply the law to the jury's
verdict and reduce the award to $250,000. So structured,
the damage cap does not violate *145  Athan's right to a
jury trial because it allows the jury to determine the facts
in the first instance, before requiring the court to apply
relevant law to the jury's verdict.


VI. SEPARATION OF POWERS


¶ 36 Judd next argues that the damage cap violates article
V, section 1 of the Utah Constitution, the separation of
powers provision. The cap does so, Judd says, because
it essentially allows the legislature to determine judicial
controversies by fixing damages. We disagree.


¶ 37 We have recognized that judicial power is “ ‘the power
to hear and determine controversies between adverse
parties and questions in litigation.’ ” Timpanogos Planning
& Water Mgmt. Agency v. Cent. Utah Water Conservancy
Dist., 690 P.2d 562, 569 (Utah 1984) (quoting Citizen's
Club v. Welling, 83 Utah 81, 27 P.2d 23, 26 (1933)). Judicial
power is, however, constrained by the law enacted by the
legislature. As one former member of this court put it,
“[t]he power to declare what the law shall be is legislative.
The power to declare what is the law is judicial.” Ritchie
v. Richards, 14 Utah 345, 47 P. 670, 675 (1896) (Bartch, J.,
concurring).


[11]  ¶ 38 There is a legitimate and long-established role
for legislative involvement in jury trials. For example,
the legislature establishes standards of proof, elements
of torts and crimes, and otherwise controls much of the
law upon which jury instructions are based. Given that
extensive role in so many aspects of the jury trial process,
it is incorrect to view the right to a jury determination
of the facts of a case to be so broad as to prohibit any
legislative involvement in the types and extent of damages
that may be awarded. The damage cap represents law to be
applied, not an improper usurpation of jury prerogatives.
Consequently, it does not violate the separation of powers
provision of the constitution.


CONCLUSION


¶ 39 We affirm the trial court's ruling limiting Athan's
recovery of quality of life damages to $250,000 because the
constitution does not prohibit it, despite its consequences
to Athan.


¶ 40 The cap is designed to reduce health care costs,
increase the availability of medical malpractice insurance,
and secure the continued availability of health care
resources—all legitimate legislative goals given the clear
social and economic evil of rising health care costs
and a shortage of qualified health care professionals.
In attempting to meet its goals, the legislature has not
unreasonably or arbitrarily limited recovery. Rather,
it has chosen to place a limit on the recovery of
“noneconomic” quality of life damages—one area where
legislation has been shown to actually and substantially
further these goals. Applying each individual test, we
conclude that the open courts, uniform operation of laws,
and due process provisions of our constitution are not
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offended by the damage cap. Additionally, neither the
right to a jury trial nor the constitutional guarantee of
separation of powers is offended by the cap. Affirmed.


¶ 41 Justice DURRANT and Justice PARRISH concur in
Associate Chief Justice WILKINS' opinion.


DURHAM, Chief Justice, dissenting:
¶ 42 I respectfully dissent. The majority opinion analyzes
the plaintiff's constitutional claims under the wrong
standard of review and reaches the wrong result. The
plaintiff has challenged the statute in question as a
violation of due process, equal protection, the remedies
clause of Utah's “open courts” provision, the separation
of powers doctrine, and the right to a jury trial.
Despite the protection each of these rights receives in


the Utah Constitution, 1  and despite this court's clear
precedent requiring a heightened standard of review in
such challenges, the majority instead identifies a need for
“deference to legislative judgments in a Berry review” and
specifically rejects heightened scrutiny in favor *146  of
a “rational basis” standard. In particular, the opinion
ignores the majority holding of this court in Wood v.
University Medical Center that “most, if not all, of [article
I] rights have generated some form of heightened judicial
scrutiny” and that “[n]otwithstanding the presumption
of constitutionality we give to statutes, this court has
consistently applied various forms of heightened review
when article I rights are at issue.” 2002 UT 134, ¶¶ 37–
46, 67 P.3d 436. Under the proper standard of review, this
statute fails. Because that result is required under sections
10 and 11 of article I, and under article V, I will discuss
only the issues raised under those provisions.


1 The separation of powers requirement is found in
article V of the Utah Constitution. The other rights
listed are protected in the “Declaration of Rights,”
article I of the Utah Constitution.


I. REMEDY BY DUE COURSE OF LAW


¶ 43 This court has analyzed section 11 claims using
a “balancing” approach. Berry ex rel. Berry v. Beech
Aircraft Corp., 717 P.2d 670, 683 (Utah 1985). In Berry,
as we later explained, we determined that legislative
attempts to abrogate section 11 rights should “be closely
examined by this Court and struck down when the


disability they seek to impose on individual rights is too
great to be justified by the benefits accomplished or when
the legislation is simply an arbitrary and impermissible
shifting of collective burdens to individual citizens.”
Condemarin v. Univ. Hosp., 775 P.2d 348, 358 (Utah 1989).


¶ 44 The collective burden this statue imposes on
individual citizens is significant. To be clear about the
nature of the capped damages at issue, noneconomic
damages are real; they are intended to compensate
victims of negligence for such things as chronic pain,
disfigurement, and (as in this case) the loss of a normal life.
The suggestion that they are somehow “soft” damages,
or less quantifiable than economic damages, is, in my
view, a red herring. Projected earnings and costs of future
treatment and care, to name two typical elements of
“economic” damages, are by no means exempt from
uncertainty and the need for guesswork by juries (who
regularly hear extensively from competing experts on
these questions). Once one acknowledges the fact that
noneconomic damages, fully as much as economic ones,
are truly compensatory, not “extras” or “freebies,” for
individual injured plaintiffs, the degree of the legislature's
invasion of an individual's right under section 11 to a
remedy is apparent.


¶ 45 Furthermore, I regard as extremely problematic
the majority's wholesale acceptance of the rationale
that, because damage awards for noneconomic damages
are unpredictable, they are more acceptable targets for
legislative diminution or destruction. The unpredictability
of a jury's determination of the value of all losses,
including noneconomic losses, has been, from the earliest
beginnings of our tort system, an essential part of the
deterrent function of tort law. One need go no further
than the Ford Pinto case, where the evidence disclosed
that Ford Motor had actually calibrated the relative costs
of fixing its defective cars versus paying a few adverse
verdicts—and opted to pay the verdicts—to be confronted
with the flaw in the predictability argument. Grimshaw v.
Ford Motor Co., 119 Cal.App.3d 757, 174 Cal.Rptr. 348,
360–62 (Ct.App.1981).


¶ 46 Lastly, the majority opinion takes insufficient
account, I believe, of the arbitrary method by which
the statute distributes the cost of its solution to the
so-called malpractice crisis. The most seriously harmed
plaintiff is likely to receive the smallest fraction of his
or her actual damages, while the less injured are likely
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to receive much higher, or even total, compensation for
the injuries they suffer. A more graphic illustration of the
“impermissible shifting of collective burdens to individual
citizens,” Condemarin, 775 P.2d at 358, is hard to imagine,
and it is the most vulnerable and voiceless citizens who
bear the brunt of this shift.


¶ 47 Against this extreme cost to the few victims whose
injuries and suffering are severe and perhaps (as with
this plaintiff) lifelong is to be considered the legislature's
rationale for inflicting such damage on individual rights.
The majority defers entirely to the legislature's “fact-
finding” process and cites rather extensively to specific
sources supporting the legislature's conclusions that high
jury verdicts are the major cause of high medical
malpractice premiums. *147  This conclusion is entirely
inconsistent with Utah's long experience with juries
in these cases. Utah juries are demonstrably reluctant
to award high pain and suffering awards. In fact,
according to the most recent statistics from the National
Practitioner Data Bank, Utah ranks fiftieth among all
the states and the District of Columbia in the median
size of verdicts awarded in malpractice cases. This fact
undermines the notion that jury verdicts have anything to
do with premiums in this state. N.P.D.B. Ann. Rep. tbl.9
(2002), available at http://www. npdb-hipdb.com/pubs/
stats/2002_NPDB_Annual Report.pdf. While we owe
deference to legislative judgments on policy questions
generally, we do not grant immunity to constitutional
review on the basis of legislative assertions of “fact” that
have no demonstrated basis in reality. No one would
claim, for example, that if the legislature “determined,”
contrary to well-established scientific evidence, that
childhood vaccinations caused autism, it could properly
impose negligence liability on medical practitioners
administering the vaccines.


¶ 48 In addition to its uncritical acceptance of the
legislature's perception that high jury verdicts in Utah
are the cause of the problem this statute purports to
address, the majority fails to acknowledge the numerous
recent studies attributing rises in insurance premiums to
phenomena within the insurance industry itself, rather
than to the size of jury verdicts. See app. A. Discussing
his landmark Harvard study on medical malpractice,
Paul Weiler notes the critical limitations of available
evidence in determining the relationship between medical
malpractice litigation and insurance premiums and the
inherent unfairness and high social cost of damage


caps as a response in the absence of any showing of
their effectiveness. Paul Weiler, Medical Malpractice on
Trial 7–16, 56–61 (1991); see also Thomas B. Metzloff,
Understanding the Malpractice Wars, 106 Harv. L.Rev.
1169, 1177–87 (1993) (book review). Weiler's New York-
based study was reproduced in Utah and Colorado
with significantly similar results. David M. Studdert &
Troyen A. Brennan, Beyond Dead Reckoning: Measures
of Medical Injury Burden, Malpractice Litigation, and
Alternative Compensation Models from Utah and Colorado
33 Ind. L.Rev. 1643, 1677 (2000). Another author points
out that emerging data severely undermine the traditional
view of the causes of the so-called medical malpractice
“crisis”:


As much as the [traditional] hypothesis concerning
the roots of the malpractice crisis makes intuitive
sense, recent studies have shown that it is simply
not accurate. Rather, these studies (discussed below)
demonstrate that it is the economy, and not an increase
in litigation, which accounts for the various malpractice
crises. However, these studies go further and attack
the traditional perspective as rhetoric propagated by
the insurance industry and foisted upon the medical
community and public as an excuse for skyrocketing
rates....


These studies, performed by a coalition of nearly
100 consumer groups around the country entitled
“Americans for Insurance Reform” (“AIR”), are
perhaps most surprising for their conclusion that there
has historically been no relation between malpractice
payouts and premiums. Contrary to the cause and
effect supposition discussed above, the AIR studies
found that over the past thirty years, the amount that
medical malpractice insurers have paid out (including
jury awards as well as settlements) directly tracks the
rate of medical inflation. Thus, despite the alarms rung
as a result of the breakdown of the traditional doctor-
patient relationship and the increased media attention
paid to medical mistakes and jury verdicts, this has not
translated to a resulting explosion in payouts to medical
malpractice claimants.


Premiums, the studies found, are a different story.
Rather than correspond to payouts, they rise and
fall in direct relation to the state of the economy.
More specifically, premiums rise when interest rates
fall. Examining the two prior malpractice crises (which
occurred in the mid 1970s and mid 1980s respectively),
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the studies found that the crises occurred during
years of a weakened economy and falling interest
rates. Although each crisis *148  brought attempts at
malpractice reform in many states, it only subsided
when the economy finally recovered and interest rates


rose. 2


2 I am aware that the majority opinion has cited studies
supporting contrary inferences from the data. That
fact illustrates my point. How are the courts to fulfill
their roles as guardians of the rights guaranteed in
our constitution when the legislature posits certainty
where it obviously does not exist, relies on that so-
called certainty as a basis for contravening those
rights, and then demands deference to its enactments?


Mitchell J. Nathanson, It's the Economy (and Combined
Ratio), Stupid: Examining the Medical Malpractice
Litigation Crisis Myth and the Factors Critical to Reform,
108 Penn. St. L.Rev. 1077, 1081–82 (2004).


¶ 49 Given the extensive debate and the lack of empirical
or expert consensus on the cause of increasing insurance
costs, the legislature, however persuaded it may be by
one set of assertions, may not properly deprive individual
victims of their constitutional right to receive jury-
determined compensation for their losses in the absence
of overwhelming evidence that the public interest can only
be protected by the deprivation. Such a state of affairs
currently does not exist; indeed, many thoughtful experts
have propounded numerous responses to the situation
that would involve no infringement of constitutional
rights of citizens. See, e.g., Weiler, supra, at 93–161; see
also sources referenced in appendix B. The insistence of
our past jurisprudence in this area that the legislature
provide some substitute remedy, some quid pro quo,
speaks to the high burden borne by those who seek
to justify a statute like this. That burden has not been
met here. In essence, the majority concludes that the
constitutional rights at issue here are so negligible that any
“reasonable” need identified by the legislature is sufficient
to permit their destruction. I disagree. As we said in Berry,
the basic purpose of article I, section 11 is “to impose some
limitation on that power for the benefit of those persons
who are injured in their persons, property, or reputations
since they are generally isolated in society, belong to no
identifiable group, and rarely are able to rally the political
process to their aid.” 717 P.2d at 676.


II. RIGHT TO JURY TRIAL


¶ 50 Article I, section 10 of the Utah Constitution
guarantees the right to a jury trial in civil cases. The
majority suggests that this guarantee does not protect the
right to benefit from the result of a jury trial, but only the
process of having one. On this theory, the legislature could
establish maximum (or minimum) recoveries in virtually
every civil case without implicating the nature of the
underlying right to jury trial. Such an argument, in my
view, is absurd. Thomas Jefferson said, “I consider [trial
by jury] as the only anchor ever yet imagined by man,
by which a government can be held to the principles of
its constitution.” 3 The Writings of Thomas Jefferson 71
(H.A. Washington ed., 1861), quoted in Parklane Hosiery
v. Shore, 439 U.S. 322, 344 n. 10, 99 S.Ct. 645, 58 L.Ed.2d
552 (1979) (Rehnquist, J., dissenting). Speaking of the
jury's fundamental role in our legal structure, the United
States Supreme Court has observed: “The founders of our
Nation considered the right of trial by jury in civil cases
an important bulwark against tyranny and corruption,
a safeguard too precious to be left to the whim of
the sovereign, or, it might be added, to the judiciary.”
Parklane, 439 U.S. at 343, 99 S.Ct. 645. Even earlier, in
1935, the Court stated that “[m]aintenance of the jury as
a fact-finding body is of such importance and occupies
so firm a place in our history and jurisprudence that any
seeming curtailment of the right to a jury trial should be
scrutinized with the utmost care.” Dimick v. Schiedt, 293
U.S. 474, 486, 55 S.Ct. 296, 79 L.Ed. 603 (1935).


¶ 51 In International Harvester Credit Corp. v. Pioneer
Tractor & Implement, Inc., 626 P.2d 418 (Utah 1981), we
described the institution of civil jury trial as “deeply rooted
in our basic democratic institutions and so important in
the administration of justice, not only as a buffer between
the state and the sovereign citizens of the state, but also
as a means for rendering justice between citizens.” Id. at
420. Of what use is such a right if the legislature has the
power to nullify the jury's function by imposing arbitrary
*149  limits on the jury's impact on the result of a case?


Presumably, if the legislature declared that, in actions
for defamation, any damages awarded by the jury should
be reduced to the sum of $1.00, the majority, under its
logic here, would uphold the statute as not affecting the
right to a jury trial. Likewise, I suppose, if the legislature
enacted a statute providing that whenever a jury returned
a verdict for plaintiffs in any tort action, the verdict
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was to be reduced to zero and the claim dismissed, the
majority might conclude that the trial court was merely
applying the “law” to a jury finding rather than intruding
on the process of a jury trial in violation of the Utah
Constitution.


¶ 52 This court declared as early as 1896 that
the determination of damages, including noneconomic
damages, is part and parcel of the function of the civil jury:


The amount which the injured party
ought to recover is referred to the
sound discretion of the jury; and
the elements or factors which should
be taken into consideration are
the plaintiff's injured feelings and
tarnished reputation, the nature of
the imputation, and the character,
condition, and influence of the
parties as they may be shown by the
evidence.


Fenstermaker v. Tribune Publ'g Co., 13 Utah 532, 45 P.
1097, 1099 (1896).


¶ 53 It is thus clear that the constitutional right to a jury
trial fully included the jury's determination of damages.
“In cases of tort, like the one at bar, it is one of the
fundamental principles of the law that the injured party is
entitled to recover fair and adequate compensation” in the
form of damages. Rosenthal v. Harker, 56 Utah 113, 189 P.
666, 667 (1920). And, “[w]hen the matter of damages is in
dispute, it is an issue upon which the parties are entitled to
a jury trial, the same as on other disputed issues of fact.”
Mel Hardman Prods., Inc. v. Robinson, 604 P.2d 913, 918
(Utah 1979). “The amount to be awarded in a particular
case is a question to be determined by the jury according to
the particular facts and circumstances, under appropriate
instructions given by the court.” Rosenthal, 189 P. at 667.


¶ 54 Our constitution thus protects as inviolate the right
to a jury trial. That right includes, as Fenstermaker makes
clear, the power to determine noneconomic damages. 45
P. at 1099. By the enactment of so-called “caps” on
compensatory damages, the legislature has attempted to
substitute a “one-size-fits-all” level of compensation for
serious injuries, regardless of the particular facts and
circumstances of individual cases.


¶ 55 The Washington Supreme Court, construing a similar
provision in its constitution, concluded that “ ‘[t]o the jury
is consigned under the constitution the ultimate power
to weigh the evidence and determine the facts—and the
amount of damages in a particular case is an ultimate
fact.’ ” Sofie v. Fibreboard Corp., 112 Wash.2d 636, 771
P.2d 711, 716–17 (1989) (quoting James v. Robeck, 79
Wash.2d 864, 490 P.2d 878, 881 (1971)). “The jury's role in
determining noneconomic damages is perhaps even more
essential.” Id. The Sofie court went on to point out that


in Kansas, Texas, Ohio, and
Florida, states that have found
the damages limit unconstitutional,
the operative language of the right
to jury trial provisions in those
states' constitutions [as in Utah's] is
nearly identical to our own. Cases
upholding damage limits either have
not analyzed the jury's role in the
matter or have not engaged in
the historical constitutional analysis
used by this court in construing the
right to a jury.


Id. at 723 (citations omitted). Sofie got it right.


¶ 56 Sofie also got it right when it distinguished Etheridge
v. Medical Center Hospitals, 237 Va. 87, 376 S.E.2d 525,
529 (1989), on which the majority relies here:


[The dissent] cites with approval the recent case of
Etheridge, but ignores the greater number of cases
from other jurisdictions that support our [majority's]
position. In making this oversight, [the dissent] also
omits the fact that four courts whose decisions support
[the majority's] holding—Texas, Kansas, Ohio, and
Florida—base their decisions on state constitutions
with operative language nearly identical to our own.
Moreover, the Virginia constitution, upon which
Etheridge is based, contains language quite different
*150  from ours or of the other states mentioned above.


The Etheridge opinion is also poorly reasoned. After
conceding that the “jury's fact-finding function extends
to the assessment of damages,” the court finds that a
“trial judge applies the remedy's limitation only after
the jury has fulfilled its fact-finding function.” Thus,
supposedly, the limitation does not infringe on the jury's
function.
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As this court [has] stated ...: “The constitution deals
with substance, not shadows. Its inhibition was leveled
at the thing, not the name....” In other words,
a constitutional protection cannot be bypassed by
allowing it to exist in form but letting it have no effect
in function.


Sofie, 771 P.2d at 724 (citations omitted).


¶ 57 Since Sofie was decided, Alabama and Oregon, also


states with constitutional language similar to ours, 3  have
followed the same rationale as Sofie in striking damage
caps. Moore v. Mobile Infirmary Ass'n, 592 So.2d 156, 164
(Ala.1991); Lakin v. Senco Prods., Inc., 329 Or. 62, 987
P.2d 463, 473 (1999).


3 Article I, section 10 of the Utah Constitution states:
In capital cases the right of trial by jury shall
remain inviolate.... In other cases, the Legislature
shall establish the number of jurors by statute,
but in no event shall a jury consist of fewer than
four persons. In criminal cases the verdict shall
be unanimous. In civil cases three-fourths of the
jurors may find a verdict. A jury in civil cases
shall be waived unless demanded.


Utah Const. art. I, § 10. While the language in this
provision is less straightforward than the respective
right to jury trial provisions in the constitutions of
Alabama, Washington, and Oregon, its use of the
word “inviolate” is important. Cf. Ala. Const. art.
I, § 11; Or. Const. art. I, § 17; Wash. Const. art. I, §
21. This court has stated that the right to jury trial
is considered inviolate in criminal and civil cases as
well. See State v. Black, 551 P.2d 518, 520 (Utah
1976); Int'l Harvester Credit Corp., 626 P.2d at 419–
20.


¶ 58 The appellee in this case has argued that the
availability of judicial remittitur undermines the notion
that the right to jury determination of damages is part
of a constitutionally inviolate guarantee. I will deal
with remittitur in the following section, which focuses
on separation of powers, but once again reference the
Washington Supreme Court's treatment of this argument
in Sofie: (1) Remittitur belongs to the judicial branch
and is applied only after careful, case-specific review of
the evidence; it is not an arbitrary, automatic, sweeping
legislative reduction of damages. (2) There are well-
developed guidelines for the imposition of remittitur,
requiring strong presumptions in favor of jury verdicts.


These guidelines require that the verdict be wholly
unsupported by the evidence, motivated by passion or
prejudice, or shocking to the court's conscience. (3)
Perhaps most critically, the opposing party in cases of
remittitur has the choice of accepting the reduction or
seeking a new trial. Sofie, 771 P.2d at 720–21. The
legislative cap includes none of these protections designed
to give maximum deference to jury verdicts.


¶ 59 In Condemarin, I left open the question, not before
us in that case, whether a damage cap on noneconomic
damages could survive constitutional scrutiny under
article I, section 10. 775 P.2d at 366 (opinion of Durham,
J.). I now conclude that it cannot. The legislature has
improperly invaded the right to jury trial of plaintiffs
with noneconomic damages by rendering jury verdicts
irrelevant in cases where the harm to victims of negligence
is greatest.


III. SEPARATION OF POWERS


¶ 60 As noted above, the power to reduce jury verdicts,
under certain limited circumstances, has always belonged
to the judicial branch of government. The doctrine of
remittitur—the process by which the damages awarded
by the jury are reduced—has been an inherently judicial
power for almost two centuries. See, e.g., Dimick v.
Schiedt, 293 U.S. 474, 483, 55 S.Ct. 296, 79 L.Ed. 603
(1935); Hansen v. Boyd, 161 U.S. 397, 412, 16 S.Ct. 571, 40
L.Ed. 746 (1896). In Dimick the Court carefully examined
the origins of remittitur in the English common law and in
American law. It observed that, “since the decision of Mr.
Justice Story in 1822, this court has never expressed doubt
in respect of the rule, and it has been uniformly applied.”
293 U.S. at 483, 55 S.Ct. 296. The Court also noted that
remittitur of an excessive jury *151  verdict is a question
of law for the court. Id. at 486, 55 S.Ct. 296.


¶ 61 Utah courts have recognized and practiced remittitur
since at least 1888. Crookston v. Fire Ins. Exch., 817 P.2d
789, 804 n. 16 (Utah 1991). Utah law allows a court to
reduce the jury's award of damages if “[s]uch an award
is so excessive as to be shocking to one's conscience and
to clearly indicate passion or prejudice, and it abundantly
appears that there is no evidence to support or justify the
verdict.” Stamp v. Union Pac. R.R. Co., 5 Utah 2d 397,
303 P.2d 279, 282 (1956). Remittitur serves as a check on
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the jury system and promotes both the administration of
justice and the conclusion of litigation. Id. at 283.


¶ 62 This court has emphasized, however, that “[j]uries
are generally allowed wide discretion in the assessment
of damages.” Cruz v. Montoya, 660 P.2d 723, 726 (Utah
1983). There is no set formula to determine noneconomic
damages such as pain and suffering, so “ ‘[t]he permissible
minimum and maximum limits within which a jury may
operate for a given injury are presently far apart and must
continue to be widespread so long as pain and suffering
must be measured by money standards.’ ” Stamp, 303 P.2d
at 282 (quoting Duffy v. Union Pac. R.R. Co., 118 Utah 82,
218 P.2d 1080, 1084 (1950)). The absolute right to a jury
determination of civil damages and its importance have
already been discussed.


¶ 63 Historically and at present, trial courts are given
deference in permitting remittiturs because the trial judge
is present during all aspects of the trial and can therefore
best determine whether the jury acted with “passion or
prejudice” in awarding damages. Crookston, 817 P.2d at
804. The trial judge is not given absolute discretion in
allowing a remittitur; he “must be able to articulate a
reasonable basis for the inappropriateness of the verdict”
and must adhere to the limitations set forth in Stamp.
Id. at 813 n. 31. The deference given to a jury verdict
and trial judge because of their unique perspective during
the presentation of the case is evidence that remittiturs
should be considered and granted on a case-by-case basis
where abundant evidence of passion or prejudice exists.
By mandating a unilateral damage cap in all medical
malpractice cases, the legislature has ignored the specific
noneconomic injuries present in each case, disregarded the
deliberation of the jury in the context of the evidence, and
discriminated against the most severely injured plaintiffs.


¶ 64 The damage cap essentially functions as a “legislative
remittitur,” undercutting the responsibility and power
properly belonging to the judiciary to determine whether
a jury's verdict is excessive. Best v. Taylor Mach. Works,
179 Ill.2d 367, 228 Ill.Dec. 636, 689 N.E.2d 1057, 1079–
80 (1997). As such, the cap is simply a “legislative attempt
to mandate legal conclusions” and clearly violates the
separation of powers provision. Sofie, 771 P.2d at 721.


¶ 65 Even trial courts, with full judicial authority, do not
have the power to remit damages without the consent of
the parties. An important condition to the remittitur of a


jury verdict is the consent of both parties to the reduced
amount. If one or both of the parties refuse to accept
the remittitur, “he or she may elect to retry the matter.”
Crookston, 817 P.2d at 813. The legislative damage cap
thus forces plaintiffs to forego fully-determined jury
awards as well as their right to opt for a new trial in lieu of
the remittitur. See Paul B. Weiss, Reforming Tort Reform:
Is There Substance to the Seventh Amendment?, 38 Cath.
U.L.Rev. 737, 756–57 (1989).


¶ 66 The judicial power “to hear and determine
controversies between adverse parties and questions
in litigation” includes essential and primary functions
regarding damages such as remittitur. Timpanogos
Planning & Water Mgmt. Agency v. Cent. Utah Water
Conservancy Dist., 690 P.2d 562, 569 (Utah 1984) (quoting
Citizens' Club v. Welling, 83 Utah 81, 27 P.2d 23, 26
(1933)). As the majority opinion states, “[t]he power to
declare what the law shall be is legislative. The power to
declare what is the law is judicial.” Ritchie v. Richards, 14
Utah 345, 47 P. 670, 675 (1896) (Barch, J., concurring).
But the judicial branch also has the power and duty
to invalidate laws enacted by the legislature that are
unconstitutional, including those acts that violate the
separation of powers doctrine defined in *152  article
V, section 1. In re Handley's Estate, 15 Utah 212, 49
P. 829, 830–31 (1897). The damage cap represents more
than simply law to be applied; it is an unconstitutional
attempt by the legislature to exercise by statute the
inherently judicial function of remitting noneconomic
damage awards. This it may not do.


CONCLUSION


¶ 67 Notwithstanding the preeminent role in policymaking
that belongs to the legislature, this court's responsibility
to uphold the individual rights guaranteed by the Utah
Constitution requires us from time to time to scrutinize
legislative choices regarding the implementation of policy
to ensure that they do not violate those rights. The
mandatory cap on noneconomic damages contained in
Utah Code section 78–14–7.1 violates the right to a
remedy for personal injury under article I, section 11 and
the right to a jury trial under article I, section 10 of
the Utah Constitution. It also violates the fundamental
principle of separation of powers by invading the province
of the jury in a manner that belongs historically and
inherently to the judiciary.
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¶ 68 Justice NEHRING concurs in Chief Justice
DURHAM's dissenting opinion.
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267 P.3d 863
Supreme Court of Utah.


MARION ENERGY, INC.; State of Utah,
School and Institutional Trust Lands


Administration, Plaintiffs and Appellants,
v.


KFJ RANCH PARTNERSHIP,
Defendant and Appellee.


No. 20090796.
|


Aug. 19, 2011.


Synopsis
Background: Oil and gas deposit lessees brought
condemnation action against landowner, alleging that
lessees had authority to take land under eminent domain
statute permitting taking for construction of roads to
access “mineral deposits.” The District Court, Seventh
District, Price Department, George M. Harmond, J.,
granted landowner's motion to dismiss. Lessees appealed.


Holdings: The Supreme Court, Durrant, Associate C.J.,
held that:


[1] phrase “mineral deposits” in eminent domain statute
was ambiguous;


[2] interpreting “mineral deposits” in such a way as to
exclude oil and gas deposits from scope of statute did not
create an absurd result; and


[3] Court would strictly construe eminent domain statute
in favor of landowner.


Affirmed.


Lee, J., filed dissenting opinion.


Attorneys and Law Firms


*864  Jack R. Luellen, Relma M. Miller, Denver, CO, for
plaintiff Marion Energy, Inc.


Thomas A. Mitchell, Salt Lake City, for plaintiff School
and Institutional Trust Lands Administration.


Joane P. White, Price, Thomas R. Karrenberg, Jon V.
Harper, Samantha J. Slark, Salt Lake City, for defendant.


Phillip Wm. Lear, Jeffrey R. Taylor, Salt Lake City, for
amicus Utah Petroleum Association.


AMENDED OPINION *


* The court has rewritten paragraphs 28–30.


Associate Chief Justice DURRANT, opinion of the
Court:


INTRODUCTION


¶ 1 Appellants, Marion Energy, Inc. (Marion) and the
State of Utah School and Institutional Trust Lands
Administration (the Trust), lease and own oil and gas
deposits that lie underneath property owned by the KFJ
Ranch Partnership (KFJ). In order to build a road to
access these deposits, Marion and the Trust seek to
condemn a portion of KFJ's land. To do so, they rely upon
a statute that permits the exercise of eminent domain for
the construction of “roads ... to facilitate ... the working


of ... mineral deposits.” 1  The question for our resolution
is whether the phrase “mineral deposits,” as used in this
statute, was intended by the Legislature to encompass oil
and gas deposits.


1 UTAH CODE ANN. § 78B–6–501(6)(a) (2008). Since
this appeal was filed the language of section 501(6)(a)
has been amended. Except where otherwise indicated,
we refer to the 2008 version of the statute throughout
this opinion.


¶ 2 We conclude that the answer to this question is not
apparent from the statute's plain language, as is evident
from the fact that the phrase “mineral deposits” is defined
in some sections of the Utah Code to include oil and
gas, but defined in other sections to exclude oil and
gas. Because we find that this phrase is susceptible to
either of these reasonable interpretations, we conclude
that the statute upon which Marion and the Trust rely
is ambiguous. When faced with such an ambiguity in a
statute purporting to grant the power of eminent domain,
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we strictly *865  construe the ambiguity against the


condemning party. 2  Accordingly, we hold that Marion
and the Trust are not authorized by this statute to
condemn KFJ's land. We therefore affirm the district
court's dismissal of Marion and the Trust's condemnation
action.


2 See Bertagnoli v. Baker, 117 Utah 348, 215 P.2d 626,
627–28 (1950) (“The right of eminent domain, being
in derogation of the rights of individual ownership
in property, has been strictly construed by the courts
so that no person will be wrongfully deprived of the
use and enjoyment of his property.”); Great Salt Lake
Auth. v. Island Ranching Co., 18 Utah 2d 45, 414 P.2d
963, 969 (1966) (Callister, J., dissenting) (“When the
right to exercise the power [of eminent domain] can
only be made out of argument and inference, it does
not exist.”).


BACKGROUND


¶ 3 KFJ is the owner of the KFJ Ranch, which consists
of approximately 9,400 acres of land located near Price,
Utah. Approximately 6,600 acres of this land are owned
by KFJ in fee simple. The remaining 2,800 acres are leased
from the state and federal governments.


¶ 4 Marion is the lessee of two oil and gas deposits located
in Price, Utah. Marion leased these deposits from the
Trust. Both of the leases lie beneath surface land owned
or leased by KFJ.


¶ 5 In an effort to exploit its leased oil and gas deposits,
Marion wishes to construct two wells on surface lands
owned by KFJ. Due to the topography of the land and
the proposed well locations, Marion contends that it
is “impossible ... to access [its] leases without crossing
surface lands owned and/or controlled by” KFJ. To
resolve this dilemma, Marion attempted to negotiate an
easement with KFJ that would allow Marion to cross
KFJ's land to access its oil and gas deposits. KFJ refused
these requests.


¶ 6 Following KFJ's refusal, Marion and the Trust
brought a condemnation action in the district court
seeking to condemn nearly fifteen acres of KFJ's property
to construct a four-mile-long road giving Marion access to
the proposed well locations. An appraiser hired by Marion


estimated that the total value of the land sought to be
condemned was $28,000.


¶ 7 In their condemnation action before the district court,
Marion and the Trust attempted to invoke what they refer
to as the “express rights of eminent domain granted by
the legislature and codified as Utah Code [section] 78B–
6–501(6)(a).” Section 501(6)(a) permits the exercise of
eminent domain for the construction of “roads, railroads,
tramways, tunnels, ditches, flumes, pipes, and dumping
places to facilitate the milling, smelting, or other reduction
of ores, or the working of mines, quarries, coal mines, or


mineral deposits including minerals in solution.” 3


3 UTAH CODE ANN. § 78B–6–501(6)(a) (2008).


¶ 8 After initiation of the condemnation action, KFJ
moved to dismiss based on its contention that section
501(6)(a) does not grant Marion and the Trust the power
of eminent domain to condemn land to build a road
to access leased oil and gas deposits. In response to
KFJ's motion, the district court conducted a hearing to
determine whether section 501(6)(a) “provide[s] authority
to take lands for roads to access oil and gas deposits.”


¶ 9 To resolve this question, the district court began by
noting that it was “required to consider the plain language
of the statute, to consider that each word has been used
advisedly, and to presume any omissions are purposeful.”
Looking to the statute's text, the court then observed that
section 501(6)(a) “lists the substances for which land can
be condemned for roads, and [that] oil and gas are not
included.” Additionally, the court determined that the fact
that “oil and gas are specifically mentioned in Utah Code
[section] 78B–6–501(6)(d) ... shows [that] the legislature
purposefully intended to exclude oil and gas from ...
[section] 78B–6–501(6)(a).” Based on this analysis, the
district court granted KFJ's motion to dismiss, concluding
that section 501(6)(a) “does not provide authority to take
land for roads to access oil and gas deposits.”


¶ 10 On appeal, Marion and the Trust contend that the
district court erred in concluding that section 501(6)(a)
does not provide *866  authority to condemn land to
build a road to access the leased oil and gas deposits.
In support of this position, Marion and the Trust argue
that the plain language of section 501(6)(a) and over one
hundred years of precedent demonstrate that the phrase
“mineral deposits” includes oil and gas. Additionally,
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Marion and the Trust argue that any interpretation of the
phrase “mineral deposits” that excludes oil and gas would
create an absurd result.


¶ 11 In contrast, KFJ argues that the plain language of
section 501(6)(a) does not authorize Marion to condemn
land to build a road to access its leased oil and gas
deposits. Alternatively, KFJ contends that section 501(6)
(a) is ambiguous and that we must strictly construe this
ambiguity against Marion—the party seeking to exercise
the power of eminent domain. We have jurisdiction to
hear this appeal pursuant to section 78A–3–102(3)(j) of
the Utah Code.


STANDARD OF REVIEW


[1]  ¶ 12 “We review questions of statutory interpretation
for correctness, affording no deference to the district


court's legal conclusions.” 4


4 State v. Gallegos, 2007 UT 81, ¶ 8, 171 P.3d 426.


ANALYSIS


I. SECTION 501(6)(a) DOES NOT AUTHORIZE
MARION TO CONDEMN LAND TO BUILD A


ROAD TO ACCESS ITS OIL AND GAS DEPOSITS


¶ 13 In relevant part, section 501(6)(a) of the Utah
Code provides that the right of eminent domain may be
exercised for the building of “roads ... to ... facilitate


the ... working of ... mineral deposits.” 5  The central
question presented for our review is whether subsection
(6)(a)'s use of the phrase “mineral deposits” encompasses
the terms “oil” and “gas” and thereby provides Marion
with authority to condemn KFJ's property to build a
road to access its leased oil and gas deposits. Because
we conclude that section 501(6)(a) is ambiguous, and
because we strictly construe this ambiguity against the
condemning party, we hold that section 501(6)(a) does not
provide Marion with authority to condemn KFJ's land.


5 See UTAH CODE ANN. § 78B–6–501(6)(a) (2008).


[2]  [3]  [4]  [5]  ¶ 14 It is well settled that when
faced with a question of statutory interpretation, “our
primary goal is to evince the true intent and purpose of


the Legislature.” 6  “The best evidence of the legislature's


intent is ‘the plain language of the statute itself.’ ” 7


Thus, “[w]hen interpreting a statute, we assume, absent
a contrary indication, that the legislature used each
term advisedly according to its ordinary and usually


accepted meaning.” 8  Additionally, we “presume[ ] that
the expression of one [term] should be interpreted as


the exclusion of another.” 9  We therefore seek to give
effect to omissions in statutory language by presuming all
omissions to be purposeful.


6 Salt Lake Cnty. v. Holliday Water Co., 2010 UT 45, ¶
27, 234 P.3d 1105 (internal quotation marks omitted).


7 State v. Miller, 2008 UT 61, ¶ 18, 193 P.3d 92 (quoting
State ex rel. Z.C., 2007 UT 54, ¶ 6, 165 P.3d 1206).


8 Hutter v. Dig–It, Inc., 2009 UT 69, ¶ 32, 219 P.3d 918.


9 Carrier v. Salt Lake Cnty., 2004 UT 98, ¶ 30, 104 P.3d
1208 (internal quotation marks omitted).


[6]  [7]  ¶ 15 When the “ ‘meaning of [a] statute can be
discerned from its language, no other interpretive tools are


needed.’ ” 10  But when statutory language is ambiguous
—in that its terms remain susceptible to two or more
reasonable interpretations after we have conducted a plain
language analysis—we generally resort to other modes of
statutory construction and “seek guidance from legislative


history” and other accepted *867  sources. 11  In some
specific contexts, however, we have adopted unique rules


that guide our construction of ambiguous terms. 12


10 State v. Harker, 2010 UT 56, ¶ 12, 240 P.3d 780
(quoting LPI Servs. v. McGee, 2009 UT 41, ¶ 11,
215 P.3d 135); see also Nelson v. Salt Lake Cnty.,
905 P.2d 872, 875 (Utah 1995) (“When language
is clear and unambiguous, it must be held to
mean what it expresses, and no room is left for
construction.” (internal quotation marks omitted)).


11 Taylor ex rel. Taylor v. Ogden City Sch. Dist., 927
P.2d 159, 167 (Utah 1996) (Durham, J., dissenting).


12 See, e.g., Cnty. Bd. of Equalization v. Utah State
Tax Comm'n, 944 P.2d 370, 373–74 (Utah 1997)
(noting that we construe ambiguities in tax imposition
statutes “liberally in favor of the taxpayer” (internal
quotation marks omitted)); Bertagnoli v. Baker, 117
Utah 348, 215 P.2d 626, 627–28 (1950) (holding that
all ambiguities in statutes granting the power of
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eminent domain must be construed strictly against the
condemning party).


¶ 16 For instance, because the exercise of eminent domain
results in the derogation of a property owner's right to
use and enjoy his land, we have stated that any ambiguity
in statutory language purporting to grant the power of
eminent domain must be strictly construed in favor of the


property owner and against the condemning party. 13  In
that context, we stated in Bertagnoli that “the extent to
which the power [of eminent domain] may be exercised
is limited to the express terms and clear implication of


the statute.” 14  Not only is this rule of strict construction
supported by our precedent, it is also consistent with the
“majority rule” for interpreting eminent domain statutes


expressed in numerous authorities on this topic. 15


13 See, e.g., Bertagnoli, 215 P.2d at 628 (“The right of
eminent domain, being in derogation of the rights of
individual ownership in property, has been strictly
construed by the courts so that no person will be
wrongfully deprived of the use and enjoyment of
his property.”); see also Salt Lake Cnty. v. Murray
City Redevelopment, 598 P.2d 1339, 1345 (Utah 1979)
(“ ‘Statutes conferring the power of condemnation
under the right of eminent domain are strictly
construed.’ ” (quoting Tremonton v. Johnston, 49
Utah 307, 164 P. 190, 191 (1917))); Great Salt Lake
Auth. v. Island Ranching Co., 18 Utah 2d 276, 421
P.2d 504, 505–06 (1966) (applying the rule of strict
construction articulated in Bertagnoli ).


14 215 P.2d at 627 (emphasis added). The dissenting
opinion contends that the rule articulated in
Bertagnoli is not “well-settled” because it conflicts
with our statement in Monetaire Mining Co. v.
Columbus Rexall Consolidated Mines Co. that “it
is generally agreed that where the right of eminent
domain is granted for a particular purpose, then
the statute must be given a liberal construction
in furtherance of such purpose.” 53 Utah 413,
174 P. 172, 175 (1918). But unlike the rule of
strict construction articulated in Bertagnoli, the rule
announced in Monetaire Mining Co. does not apply to
ambiguous eminent domain statutes. See id. Instead,
the rule announced in Monetaire Mining Co.—under
which we are to liberally construe eminent domain
statutes—applies only when a statute “clear[ly] and
explicit[ly] ... grants the right of eminent domain
for [a particular] purpose.” Id. (emphases added).
Accordingly, because these rules are designed to


resolve entirely distinct issues, we disagree that they
conflict with one another.


15 See, e.g., Norman J. Singer & J.D. Shambie Singer,
SUTHERLAND STATUTES AND STATUTORY
CONSTRUCTION § 64:6 (7th ed. 2010) (“Grants of
the power of eminent domain must be found expressly
or by necessary implication in legislation, and the
policy has become well established that such grants
are strictly interpreted against the condemning party
and in favor of the owners of property sought to be
condemned.”); 26 AM.JUR.2DEminent Domain § 24
(2010) (“A grant of the power of eminent domain is
to be strictly construed against the condemning party
and in favor of the property owner, and the prescribed
method of taking must be strictly pursued.”); 29A
C.J.S. Eminent Domain: Who May Exercise Power
§ 24 (2010) (“The right to exercise the power of
eminent domain must be conferred by statute, either
in express words or by necessary implication. Because
such power is in derogation of common right, the
acts conferring it generally should not be enlarged or
extended by inference or implication. Instead, they
are to be strictly construed in favor of the landowner
so that no person will be deprived of the use and
enjoyment of his or her property except by a valid
exercise of the power.”).


¶ 17 Given this rule of strict construction, Marion is
authorized to condemn KFJ's land to build a road to
access its leased oil and gas deposits only if such authority
is expressly granted or clearly implied by the plain


language of section 501(6)(a). 16  In support of *868  their
position that section 501(6)(a) provides this authority,
Marion and the Trust contend that “as a matter of law”
the phrase “mineral deposits” encompasses oil and gas.
They also argue that any interpretation of the phrase
“mineral deposits” that does not include oil and gas would
create an absurd result. As explained below, we disagree
with these arguments and conclude that section 501(6)(a)
does not provide Marion with the authority it seeks to
exercise.


16 See Bertagnoli, 215 P.2d at 627–28; see also Island
Ranching Co., 414 P.2d at 969 (Callister, J.,
dissenting) (“When the right to exercise the power [of
eminent domain] can only be made out of argument
and inference, it does not exist.”). The dissenting
opinion contends that the canon articulated in
Bertagnoli should not be applied in cases “where the
interests of two private property holders are at issue.”
Infra ¶ 51. We disagree. Although Marion and the
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Trust have property interests at issue in this case,
only KFJ faces the possibility of being permanently
deprived of its property through the unauthorized use
of the power of eminent domain. The protection of
private property owners against such unauthorized
condemnations is the very purpose for which the rule
of strict construction announced in Bertagnoli was
created; we therefore feel it is applicable to the instant
case.


A. The Language of Section 501(6)(a) Is Ambiguous
and Does Not Clearly or Implicitly Provide Authority to


Take Land to Build a Road to Reach Oil and Gas Deposits


[8]  [9]  ¶ 18 When interpreting statutory language, we
generally seek to “read each term according to its ordinary


and accepted meaning.” 17  But the phrase “mineral
deposits” does not have a single “ordinary and accepted
meaning.” Instead, the phrase's meaning may vary and
must be interpreted based upon the context in which it is
used.


17 Harker, 2010 UT 56, ¶ 12, 240 P.3d 780 (internal
quotation marks omitted).


¶ 19 In Carrier, this court was asked to determine
whether a zoning ordinance's use of the phrase “mineral


extraction” encompassed gravel pit operations. 18  To
resolve this issue, we began by noting that “[i]n its broadest
sense, the term ‘mineral’ necessarily encompasses the


term ‘gravel.’ ” 19  But rather than adopting this broad
definition, we determined that what “the term ‘mineral’
actually incorporates ... in any given situation ... is largely


contextual.” 20  This is because the term “ ‘mineral’ is a
word of general language, and [is] not per se a term of art.'


” 21  Instead, the term “ ‘is used in many senses' ” and is
“ ‘susceptible to limitation or expansion according to the
intention with which it is used in the particular instrument


or statute.’ ” 22  Recognizing that the term “mineral” is
ambiguous when read in isolation, we looked to its context
in the statute and in other related statutes. After doing
so, we held that the term “mineral extraction” did not


encompass gravel pit operations. 23


18 2004 UT 98, ¶ 1, 104 P.3d 1208.


19 Id. ¶ 32.


20 Id.


21 Id. (quoting Bumpus v. United States, 325 F.2d 264,
266 (10th Cir.1963)).


22 Id. (quoting Bumpus, 325 F.2d at 266).


23 Id. ¶ 41.


¶ 20 Like the term “mineral,” the phrase “mineral deposit”
may be “used in many senses” and is “susceptible to
limitation or expansion according to the intention with
which it is used.” Thus, to determine what the phrase
“mineral deposits” actually incorporates in any given
situation, we must look to the context in which the
phrase is used. Unfortunately, the context in which the
phrase “mineral deposits” is used in section 501 does not
indicate whether the Legislature intended the phrase to
encompass oil and gas deposits. Indeed, looking at the text
of section 501(6)(a) and its accompanying subsections, we
are persuaded that reasonable arguments can be made
in favor of defining “mineral deposits” so broadly as to
include oil and gas, or so narrowly as to exclude oil and
gas.


¶ 21 In examining the text of section 501 as “a whole,” 24


we find it highly relevant that subsection (6)(d) provides
that the right of eminent domain may be exercised to


condemn property to build “gas, oil, or coal pipelines.” 25


On one hand, this language may be read as suggesting
that the Legislature did not intend for oil and gas to be
provided for in subsection (6)(a). Indeed, KFJ has argued
that because the terms “oil” and “gas” are expressly
included in subsection (6)(d) and omitted from subsection
(6)(a) we must presume that this omission was purposeful
and must interpret subsection (6)(a) as not reaching oil and
gas deposits.


24 Harker, 2010 UT 56, ¶ 12, 240 P.3d 780 (internal
quotation marks omitted).


25 UTAH CODE ANN. § 78B–6–501(6)(d) (2008).


*869  ¶ 22 On the other hand, one could reasonably read
subsection (6)(d)'s inclusion of the terms “oil” and “gas”
as an indication that the Legislature intended for these
substances to be encompassed in subsection (6)(a)'s use
of the phrase “mineral deposits.” For instance, Marion
has argued that the Legislature intended subsection (6)
(a) to relate to the working and exploitation of mineral
products, and that subsections (6)(b) through (6)(f) were
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intended to provide for the storage and transportation
of such mineral products. Accordingly, Marion contends
that because the Legislature included the terms “oil”
and “gas” in subsection (6)(d), it must have intended
subsection (6)(a)'s use of the phrase “mineral deposits”
to encompass oil and gas. After considering the text
of section 501 as a whole, we conclude that both of
these arguments provide reasonable interpretations of
subsection (6)(a)'s use of the phrase “mineral deposits.”


¶ 23 In reaching this conclusion, we also find relevant that
other sections of the Utah Code specifically define the
phrase “mineral deposits” as both including or excluding
oil and gas. For instance, section 53C–1–103(4) of the
Utah Code—the School and Institutional Trust Lands
Management Act (SITLA)—defines the term “mineral” as


including “oil, gas, and hydrocarbons.” 26  Alternatively,
the Utah Mined Land Reclamation Act specifically
defines the phrase “mineral deposit” as “an accumulation
of mineral matter in the form of consolidated rock,
unconsolidated material, [and] solutions ... exclud [ing] ...


oil and gas.” 27


26 Id. § 53C–1–103(4) (2009).


27 Id. § 40–8–4(6) (2010) (emphasis added).


¶ 24 In the instant case, both parties have cited to these
sections of the code and have argued that these definitions
support their respective interpretations of “mineral
deposits.” But rather than support the proposition that
the phrase “mineral deposits” generally encompasses
or excludes oil and gas, these statutory definitions
merely reinforce the conclusion that whether oil and gas
are appropriately deemed mineral deposits depends on


the context in which the phrase is used. 28  Moreover,
these varied definitions provide further support for our
conclusion that it is reasonable to interpret “mineral
deposits” so broadly as to include oil and gas, or so
narrowly as to exclude these substances.


28 See Carrier, 2004 UT 98, ¶ 34, 104 P.3d 1208.


¶ 25 In sum, the phrase “mineral deposits” does not have
a single fixed meaning. Instead, the phrase may be used
in a variety of ways and must be interpreted based on
the context in which it is used. Because the context of
section 501(6)(a) does not indicate whether the Legislature
intended the phrase “mineral deposits” to include oil and
gas, and because the Legislature has defined the phrase in


other sections of the code as both including or excluding
oil and gas, we conclude that the phrase is susceptible to
two reasonable interpretations. Based on these competing
reasonable interpretations, we hold that section 501(6)(a)'s
use of the phrase “mineral deposits” is ambiguous.


B. Narrowly Interpreting Section 501(6)
(a) Would Not Create an Absurd Result


[10]  [11]  [12]  ¶ 26 In opposition to the conclusion
that section 501(6)(a) is ambiguous, Marion and the Trust
contend that narrowly interpreting the phrase “mineral
deposits” would create an absurd result. We disagree.
Generally, when interpreting statutes we seek to avoid
interpretations “which render some part of a provision


nonsensical or absurd.” 29  Thus, when “ ‘statutory
language ... presents the court with two alternative
readings, we prefer the reading that avoids absurd results.’


” 30  In defining the parameters of what constitutes an
absurd result, we have noted that such a “result must be
so absurd that the legislative body which authored the


legislation could not have intended it.” 31


29 O'Dea v. Olea, 2009 UT 46, ¶ 32, 217 P.3d 704
(internal quotation marks omitted).


30 Encon Utah, LLC v. Fluor Ames Kraemer, LLC, 2009
UT 7, ¶ 73, 210 P.3d 263 (quoting State ex rel. Z.C.,
2007 UT 54, ¶ 15 n. 5, 165 P.3d 1206).


31 State ex rel. Z.C., 2007 UT 54, ¶ 13, 165 P.3d 1206.


*870  ¶ 27 Here, Marion and the Trust argue that
narrowly interpreting “mineral deposits” would create an
“irrational and absurd [result] in at least two distinct
manners.” First, they contend that this interpretation
would permit “one landowner [to] effectively prevent the
Trust from accessing and exploiting its oil and gas deposits
for the benefit of the Trust.” Second, they claim that it
“would give parties the power of condemnation to store oil
and gas under section 501(6)(d) but not to produce it under
section 501(6)(a).” We find these arguments unpersuasive.


¶ 28 While a narrow interpretation of the phrase “mineral
deposits” may deprive Marion of one means of accessing
its leased oil and gas deposits, Marion still has other
available means of accessing and exploiting them. For
instance, Part 4 of SITLA—which governs the minerals
leased by Marion—provides that “[a] mineral lessee ...
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has the right at all times to enter upon the leasehold
for prospecting, exploring, developing, and producing


minerals and shall have reasonable use of the surface.” 32


32 UTAH CODE ANN. § 53C–2–409(2)(a) (2009)
(emphases added).


¶ 29 The same section also provides specific means
of gaining access to privately owned property such as
“securing the written consent or waiver of the surface


owner or lessee” 33  or “execut[ing] ... a ... bond.” 34  Thus,
while Marion may not have authority to permanently
deprive KFJ of its property through condemnation,
Marion may have a statutory right to enter the portions
KFJ's property on which Marion has mineral rights so
long as it complies with the requirements contained in Part
4 of SITLA.


33 Id. § 409(3)(a).


34 Id. § 409(3)(c).


¶ 30 Because Marion has alternative avenues of access
to its leased mineral rights, we do not believe that it
would be absurd to interpret section 501(6)(a)'s use of the
phrase “mineral deposits” as not encompassing oil and
gas. In further support of this conclusion, we also note
that we do not think that such a narrow interpretation
would create a “result ... so absurd that the legislative
body which authored the legislation could not have


intended it.” 35  Indeed, given the importance of private
property rights and the extreme burden associated with
permanently condemning a property owner's land, we
believe the Legislature could reasonably have intended to
require parties to use means less intrusive than building
a permanent road to transport oil and gas across private
property—such as securing an easement or condemning
a smaller portion of land to build pipelines. For these
reasons, we conclude that narrowly interpreting the
phrase “mineral deposits” so as not to include oil and gas
would not create an absurd result.


35 See State ex rel. Z.C., 2007 UT 54, ¶ 13, 165 P.3d
1206.


C. Because We Find That Section
501(6)(a) Is Ambiguous, We Strictly


Construe Its Language in Favor of KFJ


[13]  ¶ 31 Given our conclusion that section 501(6)
(a) is susceptible to two reasonable interpretations, and
that neither of these interpretations would create an
absurd result, we must turn to other rules of statutory
construction. As discussed above, because the exercise of
eminent domain results in the derogation of a property
owner's right to use and enjoy his land, we strictly construe
any ambiguity in statutory language purporting to grant
the power of eminent domain in favor of the property


owner and against the condemning party. 36  Strictly
construing the ambiguity at issue in this case in favor of
KFJ compels us to conclude that section 78B–6–501(6)(a)
of the Utah Code does not provide Marion authority to
condemn KFJ's land to build a road to access its leased oil
and gas deposits.


36 See, e.g., Bertagnoli, 215 P.2d at 628 (“The right of
eminent domain, being in derogation of the rights of
individual ownership in property, has been strictly
construed by the courts so that no person will be
wrongfully deprived of the use and enjoyment of his
property.”).


¶ 32 In reaching this conclusion, we recognize that Marion
and the Trust have advanced public policy arguments
in support of their interpretation of section 501(6)(a).
But *871  given our rules of statutory construction in
the context of eminent domain statutes, we feel these
arguments should be directed to the Legislature rather


than to this court. 37  Thus, without considering these
policy concerns, and relying solely on our eminent domain
canon of interpretation, we resolve section 501(6)(a)'s
ambiguity against Marion and conclude that the section
does not provide Marion with the authority it seeks to
exercise.


37 See, e.g., State v. Ireland, 2006 UT 82, ¶ 21, 150
P.3d 532 (“[S]hould any part of our interpretation
bring[ ] about a result contrary to the intention of
the Legislature, it is a matter for the Legislature
to remedy.” (second alteration in original) (internal
quotation marks omitted)); Kincheloe v. Coca–Cola
Bottling Co. of Ogden, 656 P.2d 440, 442 (Utah
1982) (“[A]ny recommended change to [statutory] law
should be addressed to the legislature and not the
court.”).


CONCLUSION
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¶ 33 In interpreting statutory language, our primary goal
is to give effect to the legislature's intent. To accomplish
this goal, we begin by looking to the statute's plain
language. When the language of a statute purporting to
grant the power of eminent domain is ambiguous, we
strictly construe all ambiguities against the condemning
party.


¶ 34 In the instant case, we conclude that section 501(6)
(a)'s use of the phrase “mineral deposits” is ambiguous
because it may be understood to have at least two
reasonable meanings: either including or excluding oil and
gas. Given this ambiguity, we must construe the statute in
favor of KFJ and against Marion. Based on this rule of
strict construction, we hold that section 78B–6–501(6)(a)
of the Utah Code does not provide Marion with authority
to condemn land to build a road to access its leased oil
and gas deposits. We therefore affirm the district court's
dismissal of Marion and the Trust's condemnation action.


¶ 35 Chief Justice DURHAM, Justice PARRISH, and
Justice NEHRING concur in Associate Chief Justice
DURRANT's opinion.


Justice LEE, dissenting:
¶ 36 As the court today indicates, the statutory term
“mineral deposits” is sometimes used narrowly to refer
to solid mineral ores and sometimes used broadly to
encompass oil and gas reserves. The question presented
in this case is which of these two meanings to ascribe to
that term as it appears in the eminent domain statute,
UTAH CODE SECTION 78B–6–501(6). I respectfully
dissent from the court's resolution of that question on
the basis of a “canon” of narrow construction of eminent
domain provisions. Instead of falling back on that canon,
I would decide which meaning of “mineral deposits” is
reasonably conveyed by the term as it appears in this
particular statute, and would hold that the term in that
context encompasses oil and gas and not just solid ore.


¶ 37 In my view, we should not interpret eminent
domain statutes “narrowly” with a thumb on the scale
in favor of private property owners or “liberally” in
favor of the condemning authority (as courts have also
sometimes suggested). We should interpret them fairly
and reasonably in an attempt to find the precise balance
of these competing interests that was adopted by the


legislature. When courts resort too hastily to substantive
canons, they run the risk of substituting their own policy
views for the balance struck by the legislature. It seems to
me that the majority's canon does just that. I respectfully
dissent from the use of the canon and would find that
the statutory text here favors the condemning authority
by authorizing the construction of roads to facilitate the
mining of oil and gas.


I


¶ 38 As the majority indicates, this court and others
have sometimes indicated an inclination to read eminent


domain statutes narrowly. 1  Although this principle often
*872  flies under the banner of a “canon,” it is not


the kind of canon we ordinarily employ in ascertaining
statutory meaning. By “canon,” we usually have reference
to the kinds of “tools that guide our construction of
statutes in accordance with common, ordinary usage and
understanding of language.” Olsen v. Eagle Mountain
City, 2011 UT 10, ¶ 19, 248 P.3d 465. Such linguistic
canons are often uncontroversial, since they aid in the
judicial attempt to assign meaning to statutory terms in
a predictable fashion that respects reasonable reliance
interests of the parties regulated by statute and likewise
validates legislators' expectations of the import of their
legislative text.


1 See, e.g., Bertagnoli v. Baker, 117 Utah 348, 215 P.2d
626, 628 (1950) (“The right of eminent domain, being
in derogation of the rights of individual ownership
in property, has been strictly construed by the courts
so that no person will be wrongfully deprived of
the use and enjoyment of his property.”); see also
Salt Lake Cnty. v. Murray City Redevelopment, 598
P.2d 1339, 1345 (Utah 1979) (“Statutes conferring the
power of condemnation under the right of eminent
domain are strictly construed.”) (internal quotation
marks omitted); Great Salt Lake Auth. v. Island
Ranching Co., 18 Utah 2d 45, 414 P.2d 963, 968 (1966)
(Callister, J., dissenting), rev'd on reh'g, 18 Utah 2d
276, 421 P.2d 504 (1966).


¶ 39 The “canon” embraced by the majority is not of
this ilk. There is no reason to expect that the common,
ordinary usage of language regarding the eminent domain
power is typically exaggerated, necessitating a “narrow”
construction to determine its true meaning. Presumably,
the legislature meant what it said when it prescribed the
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terms of the eminent domain authority to build roads
to access “mineral deposits.” If so, we undermine the
reasonable reliance interests of the parties regulated by the
statute if we read it narrowly, just as we also invalidate
legislative intent on the matter.


¶ 40 I recognize that this and other courts have sometimes
“canonized” other principles of construction that have
nothing to do with identifying ordinary usage or meaning.
Such canons are substantive, in that they seek to advance
values or principles exogenous to the goal of identifying


legislative intent. 2  Courts ought to tread lightly in
canonizing these sorts of principles, as they threaten to
impinge on the policymaking domain of the legislature.


2 Amy Coney Barrett, Substantive Canons and Faithful
Agency,90 B.U. L.REV. 109, 110 (2010) (“[I]t is
generally recognized that substantive canons advance
policies independent of those expressed in the
statute.”).


¶ 41 I do not mean to suggest that all substantive canons
are inappropriate. Such canons are least problematic
when they advance policies that emanate from some
other source of positive law like the Constitution. When
courts narrowly construe federal statutes that impinge


on traditional state functions, 3  for example, they protect
values inherent in constitutional principles of federalism.
In such cases, courts are advancing the values or principles
canonized in the Constitution, not in the mind or
heart of the judiciary. Courts are also on solid ground
when they embrace substantive canons that claim a
long, unbroken pedigree. When we construe statutes


to avoid constitutional doubts 4  or to favor criminal
defendants, for example, we are embracing substantive
canons embraced long and wide by courts everywhere.
Such canons may be justified on the ground that the
legislature acts in full knowledge of them, so we may
properly assume that it took these canons into account in


adopting the statutory language it chose. 5


3 Gregory v. Ashcroft, 501 U.S. 452, 460–61, 111 S.Ct.
2395, 115 L.Ed.2d 410 (1991) (“If Congress intends
to alter the usual constitutional balance between the
States and the Federal Government, it must make its
intention to do so unmistakably clear in the language
of the statute.” (internal quotation marks omitted)).


4 See Ex Parte Randolph, 20 F.Cas. 242, 254 (Marshall,
Circuit Justice) (C.C.D.Va.1833) (No. 11,558) (“If


the case may be determined on other points, a just
respect for the legislature requires, that the obligation
of its laws should not be unnecessarily and wantonly
assailed.”).


5 Barrett, supra note 2, at 159 (“To the extent
that these canons are well-established, they are
conventions with which the interpretive community
of lawyers is conversant.”); John F. Manning,
Clear Statement Rules and the Constitution, 110
COLUM. L.REV. 399, 406 (2010) (“[A substantive]
canon might nonetheless reflect a deeply embedded
Anglo–American legal tradition ...—a convention
against which Congress may have legislated from the
beginning of the Republic.”).


¶ 42 The canon embraced by the majority is not such
a canon. Though “this rule of strict construction [is]
supported by our precedent,” supra ¶ 16, our cases also
identify a counter-canon. In Monetaire Mining Co. v.
Columbus Rexall Consolidated Mines Co., this court stated
that “it is generally agreed that where the right of eminent
domain is *873  granted for a particular purpose, then the
statute must be given a liberal construction in furtherance
of such purpose.” 53 Utah 413, 174 P. 172, 175 (1918)
(emphasis added). See also Utah Copper Co. v. Stephen
Hayes Estate, Inc., 83 Utah 545, 31 P.2d 624, 627 (1934)
(requiring courts to construe mining statutes “with as
much liberality as its language may permit in order to
carry out the purpose which the legislative power had in
mind”). In Monetaire Mining, we suggested that “[t]he
importance of encouraging the mining industry of this
state must be kept in view,” and that a “reasonable, fair,
just, broad, and liberal view should be taken by the court”
in interpreting eminent domain statutes. 174 P. at 176
(quoting Douglass v. Byrnes, 59 F. 29, 32 (D.Nev.1893)).


¶ 43 The “liberal construction” canon endorsed in
Monetaire Mining and Utah Copper has never been


overruled and has been cited in other jurisdictions. 6


Without a single mention of this established precedent,
the court did an about-face years later, holding that
eminent domain statutes should be “strictly construed.”
Bertagnoli v. Baker, 117 Utah 348, 215 P.2d 626, 627–28
(1950). Bertagnoli, which is relied upon by the majority,
completely ignores Monetaire Mining and Utah Copper
and fails to cite a single Utah authority for its counter-
canon. Thus, Bertagnoli was not a recognition of a
longstanding substantive canon endorsed by extensive
precedent; it was simply a judicial rebalancing of the
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interests the court had evaluated differently just years
earlier.


6 See, e.g., Freeman Gulch Mining Co. v. Kennecott
Copper Corp., 119 F.2d 16, 19–20 (10th Cir.1941)
(“A statute granting the right of eminent domain
for a particular purpose must be liberally construed
in furtherance of such purpose.” (citing Monetaire
Mining, 174 P. at 175)); State ex rel. Standard Slag
Co. v. Fifth Judicial Dist. Court, 62 Nev. 113, 143 P.2d
467, 469 (1943) (same).


¶ 44 The majority responds by suggesting that the
Monetaire Mining rule “does not apply to ambiguous
eminent domain statutes,” but instead “applies only when
a statute ‘clear[ly] and explicit[ly] ... grants the right
of eminent domain for [a particular] purpose.’ ” Supra ¶
16 n. 14. Thus, according to the court, “these two rules
are designed to resolve entirely distinct issues,” and do
not “conflict with one another.” Id. This strikes me as
untenable. It seems to me the majority has adopted an
arbitrary interpretive regime—one in which we broadly
construe unambiguous eminent domain statutes, while
narrowly construing ambiguous ones. But the notion of
broad construction of unambiguous language makes no
sense to me. The rule of lenity prescribes the narrow
construction of ambiguous penal laws against the state,
but we would never broaden unambiguous penal laws,
throwing an extra couple of months onto a convict's
sentence for good measure. If the language is clear,
express, and unambiguous, there is no reason to resort to


a broad or narrow construction. 7


7 Hanchett v. Burbidge, 59 Utah 127, 202 P. 377, 379–
80 (1921) (“We must be guided by the law as it is....
When language is clear and unambiguous, it must be
held to mean what it expresses, and no room is left for
construction.”).


¶ 45 Nor is it correct to suggest that the Monetaire Mining
rule applied only where a statute is clear and express.
In Utah Copper, the court was faced with the question
whether a natural “gulch” was a “ditch, flume, aqueduct,
or tunnel ... within the meaning of the [eminent domain]
statute.” 31 P.2d at 627. Though the parties presented
a number of “[c]ases and authorities” in favor of and
against this construction, the Utah Copper court held that
“we do not find it necessary to enter into a discussion
concerning the meaning of those terms or to take sides
in that controversy; for, so far as the present point is
concerned, the case may be decided without reference


to any of those terms.” Id. We then declared that an
eminent domain statute “must be construed, wherein it
may require construction ... with as much liberality as its
language may permit.” Id. Thus, the Utah Copper court
found the statute to be clear only after resorting to its
broadening canon of construction, not vice versa.


¶ 46 Rather than creating a unified interpretive regime, it
seems to me that the rule in Monetaire Mining and the one
announced in Bertagnoli are precisely at odds with each
*874  other. They are not canons at all, but self-canceling


“thrust-and-parry” rules employed to advance judicial


(and not necessarily legislative) policy preferences. 8


8 Karl N. Llewellyn, Remarks on the Theory of
Appellate Decision and the Rules or Canons About how
Statutes Are to Be Construed,3 VAND. L.REV. . 395,
401–06 (1950) (warning of the risk of arbitrariness in
the face of various “opposing canons” characterized
as “thrust” and “parry” moves by the court).


¶ 47 Even assuming that the rule of strict construction
in Bertagnoli is now settled, I think it important to
clarify what it settled. Cases like Monetaire Mining
recognize that “the object and end of all government is to
promote the happiness and prosperity of the community
by which it is established; and it can never be assumed,
that the government intended to diminish its power of
accomplishing the end for which it was created.” Charles
River Bridge v. Warren Bridge, 36 U.S. (11 Pet.) 420, 547,
9 L.Ed. 773 (1837). Under this rationale, courts have held
that “[w]hile the rights of private property are sacredly
guarded, we must not forget, that the community also
have rights, and that the happiness and well-being of every
citizen depends on their faithful preservation.” Id. at 548.
The Bertagnoli court balanced these interests differently,
concluding that strict construction of eminent domain
statutes is required because eminent domain operates
“in derogation of the rights of individual ownership in
property.” 215 P.2d at 628.


¶ 48 The choice between the Monetaire Mining and
Bertagnoli canons is purely a matter of policy—of whether
to favor communitarian governmental interests on the
one hand or private property interests on the other. That
choice falls squarely in the legislative domain. We have no
proper say in the matter, except to interpret and apply the


balance of these interests as codified by the legislature. 9
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9 See Griswold v. Connecticut, 381 U.S. 479, 482, 85
S.Ct. 1678, 14 L.Ed.2d 510 (1965) (“We do not sit
as a super-legislature to determine the wisdom, need,
and propriety of laws that touch economic problems,
business affairs, or social conditions.”); see also Hoyer
v. State, 2009 UT 38, ¶ 34, 212 P.3d 547 (“Our inquiry
is not what the legislature should do, but rather what
the legislature has done.”).


¶ 49 Thus, it strikes me as incongruous to foreclose
the parties' “public policy arguments” in light of our
“eminent domain canon of interpretation.” See supra ¶
32. This canon, like so many other so-called “substantive


canons,” is nothing but policy. 10  Absent any legislative
or constitutional directive, we have concluded that we
will resolve cases in favor of a particular party based
exclusively on our own policy rationale. Ultimately, it
seems to me that the court is telling the parties that we
won't listen to their policy concerns because we favor our
own.


10 James J. Brudney, Canon Shortfalls and the Virtues
of Political Branch Interpretive Assets, 98 CALIF.
L.REV. 1199, 1205 (2010) ( “Substantive canons are
grounded not in judgments about the conventional
understanding of language, but in an array of
judicially generated policy concerns.”); Barrett,
supra note 2, at 17 (“Substantive canons ... can
challenge legislative supremacy insofar as their
purpose is to promote policies external to a statute.”);
William N. Eskridge, Jr. & Philip P. Frickey,
Quasi–Constitutional Law: Clear Statement Rules
as Constitutional Lawmaking, 45 VAND. L.REV..
593, 595–96 (1992) (“The substantive canons do
reflect some overall tendency or slant in the Court's
interpretation of statutes. That is, unlike the linguistic
canons or the referential canons, the substantive
canons are not policy neutral. They represent value
choices by the Court.”).


¶ 50 The point is not that Monetaire Mining had it right
and Bertagnoli got it wrong. Both are wrong in that they
arrogate to the courts the power to weigh competing
policy interests and to select winners and losers. This is a
legislative and not a judicial function.


¶ 51 In any event, the canon of interpretation employed
by the majority is ultimately incoherent when applied to
a case like this one, where the interests of two private
property holders are at issue. The court justifies its strict
construction canon by noting that “ ‘[t]he right of eminent
domain, being in derogation of the right of individual


ownership in property, has been strictly construed by the
courts so that no person will be wrongfully deprived of the
use and enjoyment of his property.’ ” See supra note 13
(emphases added) (quoting Bertagnoli, 215 P.2d at 627).
This rationale seems to juxtapose *875  the interests of
the “individual” or private property owner against those


of the state actor. 11  But even if the land ownership of
KFJ Ranch Partnership is the type of “individual property
ownership” that the majority's canon of construction was
designed to protect, Marion Energy Corporation likewise
has a property interest in its oil and gas leases. Neither the
statute nor our constitution provides a basis for preferring


one of these corporate property interests over the other. 12


11 Presumably, the Bertagnoli canon of strict
construction was born of a presumption against
the vast, incorporeal government and in favor of
the personalized, sympathetic individual. If so, that
merely underscores the impropriety of this canon, for
such favoritism has no home in the judiciary. In this
case, in any event, it is simply incoherent as it operates
not against the government but to favor one private
property holder and against another.


12 “Although Marion and the Trust have property
interests at issue in this case,” the majority asserts that
“only KFJ faces the possibility of being permanently
deprived of its property” and that “protection of
private property owners against such unauthorized
condemnations is the very purpose for which the
rule of strict construction announced in Bertagnoli
was created.” See supra note 16. Both of these
propositions may be true, but I do not see how
the latter follows from the former. A deprivation
of property is a deprivation of property, and I see
nothing in the Bertagnoli rule that meaningfully
distinguishes between temporary and permanent
deprivations. If an ambiguous eminent domain
statute allowed for only the temporary condemnation
of private property, I assume that the majority
would still resolve these ambiguities against the
party seeking condemnation. Ultimately, there is
no property protection rationale that supports the
invocation of a strict-construction canon in this case.
Instead, the canon ends up favoring one type of
property ownership over another. That strikes me as
even more troubling—and more arbitrary—than the
canon as applied in Bertagnoli.


II
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¶ 52 In my view, the fact that reasonable arguments can
be made on both sides of a statutory question cannot
be enough to justify our reservation of judgment as
to “whether the Legislature intended for the term to
encompass oil and gas deposits.” Supra ¶ 25. That is
the question of interpretation presented for our review,
and it is our responsibility to decide it even if we deem
it a close call. If reasonable arguments on both sides
were enough for us to find ambiguity, most all of our
statutory cases would become a free-for-all, in which
the statutory text is no longer the guide and the court
may “ ‘seek guidance’ ” not just from substantive canons
of construction but also “ ‘from legislative history and
relevant policy considerations.’ ” Supra ¶ 15 (quoting
Taylor ex rel. Taylor v. Ogden City Sch. Dist., 927
P.2d 159, 167 (Utah 1996) (Durham, J., dissenting)).
We ought to be wary of seeking such “guidance,” as
it treads dangerously close to (if not crossing) the line
that separates our limited role of interpreter from the
legislative role of policymaker. But at a minimum, it seems
to me that before we look to such sources of “guidance”
it is our duty to determine the best interpretation of the
statutory text in light of its surrounding linguistic and legal


context. 13  I certainly would not look past the text at the
mere sight of alternative arguments cutting in opposite
directions. Olsen v. Eagle Mountain City, 2011 UT 10, ¶
13, 248 P.3d 465 (“The fact that the statutory language
may be susceptible of multiple meanings does not render
it ambiguous....”).


13 Felix Frankfurter, Some Reflections on the Reading
of Statutes, 47 COLUM. L.REV. 527, 537 (1947)
(“When we talk of statutory construction we have in
mind cases in which there is a fair contest between two
readings, neither of which comes without respectable
title deeds. A problem in statutory construction can
seriously bother courts only when there is a contest
between probabilities of meaning.”).


¶ 53 Granted, the meaning of the term “mineral deposits”
is “ ‘largely contextual.’ ” Supra ¶ 19 (quoting Carrier
v. Salt Lake Cnty., 2004 UT 98, ¶ 32, 104 P.3d 1208).
But in my view the relevant context cannot be limited to
the acknowledgment of reasonable, competing arguments
from the structure of the statute or from alternative uses
of the statutory terminology in parallel provisions. The
relevant context is broader, encompassing the linguistic
and structural considerations examined by the majority
as well as practical implications that the court dismisses
under the misplaced notion that they do not constitute


an “absurd result.” Supra ¶ 30. I read these relevant
contextual cues *876  to dictate a construction of
“mineral deposits” that includes oil and gas reserves.


A


¶ 54 I agree with the majority that the phrase
“mineral deposits” in Utah Code section 78B–6–501(6)
(a) is susceptible of two alternative interpretations—
one that excludes oil and gas and one that does
not. Each interpretation coincides with a definition
commonly found in dictionaries. First, a “mineral” may
be defined as “[a] naturally occurring, homogeneous
inorganic solid substance having a definite chemical
composition and characteristic crystalline structure, color,


and hardness.” 14  This is a scientific definition used to
classify as “minerals” those solid, inorganic substances
that share a common crystalline structure—a definition
that would exclude oil and gas.


14 AMERICAN HERITAGE DICTIONARY OF
THE ENGLISH LANGUAGE 1118 (4th ed. 2009);
see also BLACK'S LAW DICTIONARY 1084 (9th
ed. 2009) (defining mineral as “1. Any natural
inorganic matter that has a definite chemical
composition and specific physical properties that give
it value,” most of which “are crystalline solids”);
WEBSTER'S THIRD NEW INTERNATIONAL
DICTIONARY 1487 (3d ed. 1981) (defining
mineral as “1a: a solid homogenous crystalline
chemical element or compound ... that results
from the inorganic processes of nature and
that has a characteristic crystal structure and
chemical composition or range of compositions”);
AM. GEOLOGICAL INST., DICTIONARY OF
MINING, MINERAL, AND RELATED TERMS
347 (2d ed. 1997) (defining mineral as “(a) A naturally
occurring inorganic element or compound having an
orderly internal structure and characteristic chemical
composition, crystal form, and physical properties”).


¶ 55 Second, a “mineral” may also be defined as
“[a] subsurface material that is explored for, mined,
and exploited for its useful properties and commercial


value.” 15  This second definition is consistent with the
legal use of the terms “mineral interest,” and “mining,”
both of which may include the notion of oil and gas. The
second definition refers not to the material state of the
substance extracted, but to its economic purpose or value.
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While the first definition is employed to denote a scientific
classification, the second is used in connection with mining
or property rights.


15 BLACK'S LAW DICTIONARY, supra note 14,
at 1084; see also AMERICAN HERITAGE
DICTIONARY OF THE ENGLISH LANGUAGE,
supra note 14 at 1118 (defining mineral as “2.
Any of various natural substances, such as: ... [a]n
organic derivative, such as coal or petroleum ... that
is extracted or obtained from the ground ... and
used in economic activities”); WEBSTER'S THIRD
NEW INTERNATIONAL DICTIONARY, supra
note 14 at 1487 (defining mineral as “b: any
of various naturally occurring homogenous or
apparently homogeneous and usu. but not necessarily
solid substances (as ore, coal, ... petroleum, water,
natural gas, ...) obtained for man's use usu. from the
ground”); AM. GEOLOGICAL INST., supra note 14
at 347 (defining mineral as “(d) any natural resource
extracted from the earth for human use; e.g., ores,
salts, coal, or petroleum”); 9 OXFORD ENGLISH
DICTIONARY 806 (2d ed. 1989) (defining mineral
as “1.a. Any substance which is obtained by mining;
a product of the bowels of the earth”).


¶ 56 The question presented in this case is which of these
two definitions to impute to the term “mineral deposits”
in the eminent domain statute. Neither definition is
inherently “narrow” or “broad.” They are simply
contextual. Our role in this case is to decide which one
is reasonably conveyed by the language, structure, and
context of the eminent domain statute.


¶ 57 I believe that a reasonable person familiar with
the linguistic and legal context of the statute would
understand the statutory term “mineral deposits” to be
used in its mining or property rights sense, not in its
scientific classification sense. The statute is, after all, a
property rights provision. It accords an owner of mineral
deposits the right to condemn land to build a road to
access those deposits. In this context, a party acquiring
a valuable mineral right would reasonably understand
his right to include the statutory right of condemnation,
regardless of whether the resource is in solid, crystalline


form or in the form of liquid oil or natural gas. 16


16 See BLACK'S LAW DICTIONARY, supra note 14
at 1084 (defining mineral interest as “Oil & gas. The
right to search for, develop, and remove minerals
from land or to receive a royalty based on the


production of minerals. Mineral interests are granted
by an oil-and-gas lease.”); see also Uintah Oil Ass'n
v. Cnty. Bd. of Equalization, 853 P.2d 894, 895
(Utah 1993) (“Although the property is the subject
of patented oil shale mining claims, it has not been
used for mining and no minerals have been extracted
therefrom.” (emphases added)); Bennion v. Pennzoil
Co., 826 P.2d 137, 137 (Utah 1992) (characterizing
oil and gas rights as “mineral interests”); Cowling v.
Bd. of Oil, Gas & Mining, Dep't of Natural Resources,
830 P.2d 220, 225 (Utah 1992); BLACK'S LAW
DICTIONARY, supra note 14 at 1084 (defining
mining as “[t]he process of extracting ore or minerals
from the ground; the working of a mine. This term
also encompasses oil and gas drilling.”).


*877  ¶ 58 In a contract setting, most courts hold
that a contractual “conveyance or reservation of the
‘minerals' will include oil, gas and petroleum products,
unless a contrary intent is manifested on the face of


the instrument.” 17  This court articulated that view over
a century ago, stating that “[t]he term ‘minerals' in a
grant includes prima facie every substance that can be
got underneath the surface of the earth for profit.” Nephi
Plaster & Mfg. Co. v. Juab Cnty., 33 Utah 114, 93 P. 53,


56 (1907) (internal quotation marks omitted). 18


17 RICHARD W. HEMINGWAY, THE LAW OF
OIL AND GAS § 1.1, at 1 (3d ed. 1991); see also id §
1.2, at 8 (“A conveyance or reservation of ‘minerals'
or ‘oil, gas and other minerals' will generally include
substances having a special value apart from the land
itself, whose removal will not substantially interfere
with surface usage, and which are traditionally not
associated with surface ownership.”); Wall v. Shell
Oil Co., 209 Cal.App.2d 504, 25 Cal.Rptr. 908,
915(Dist.Ct.App.1962) (“We believe that the court
was correct in applying the majority rule in the
United States that a broad transfer of the mineral
estate includes gas and oil, unless the contrary intent
appears....”); Ky. W. Va. Gas Company v. Browning,
521 S.W.2d 516, 517 (Ky.1975); Weaver v. Richards,
156 Mich. 320, 120 N.W. 818, 819 (1909); Stocker
& Sitler, Inc. v. Metzger, 19 Ohio App.2d 135, 250
N.E.2d 269, 275 (1969).


18 See also W. Dev. Co. v. Nell, 4 Utah 2d 112, 288 P.2d
452, 454 (1955).


¶ 59 Thus, when a party acquires a mineral right,
it reasonably understands that its rights extend to all
valuable natural resources under the ground in question.
The seller of such a right would hardly be heard to contend
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that oil and gas reserves were not conveyed because they
are not solid, crystalline substances and thus do not satisfy
the scientific definition of “mineral.”


¶ 60 Because the eminent domain statute effectively
allocates property rights in mineral deposits, the statutory
term should be interpreted the same way it would be
in a contract. This court has previously said as much,
indicating that “where we find the terms ‘mines and
minerals' used in grants or in reservations, in instruments
of conveyance, in statutes or Constitutions, under the
modern construction, the former is not limited to mere
subterranean excavations or workings, nor is the latter
limited to the metals or metalliferous deposits.” Id. at 56
(emphasis added).


¶ 61 The mining or property rights notion of “mineral” is
confirmed by the language of the eminent domain statute.
Under the statute, land may be condemned to build a road
to “facilitate the milling, smelting, or other reduction of
ores, or the working of mines.” UTAH CODE ANN. §
78B–6–501(6)(a) (2008). The statute is aimed at facilitating
the extraction of minerals for commercial purposes. And
it refers to a number of processes by which “subsurface
material” is “exploited for its useful properties and


commercial value.” 19  Given this context, I think that
the trade usage of mineral—the one that encompasses the
notion of oil and gas—is unambiguously conveyed by this


statute. 20


19 See supra ¶ 55.


20 Cf. Burke v. S. Pac. R.R. Co., 234 U.S. 669, 679, 34
S.Ct. 907, 58 L.Ed. 1527 (1914) (“[A]ssuming that,
when subjected to a strictly scientific test, petroleum
is not a mineral, we think that is not the test
contemplated by the statute. It was dealing with a
practical subject in a practical way, and we think it
used the words ‘mineral lands,’ and intended that
they should be applied, in their ordinary and popular
sense. In that sense, as before indicated, they embrace
lands chiefly valuable for petroleum.”).


B


¶ 62 I also find the structure of the eminent domain
statute instructive. As I read the subsections of section
501(6), it seems apparent that subsection (a) addresses
condemnation for the purpose of accessing various


natural resources while subsections (b) through (f) deal
with condemnation for the purpose of storage and
transportation. These two sets of provisions use different
terminology to refer to the types of natural resources to
be accessed, stored, or transported, but I see no reason to
read subsection *878  (a)'s general reference to “mineral
deposits” to exclude oil and gas reserves.


¶ 63 Under subsection (a), eminent domain may be
exercised for the construction of “roads, railroads,
tramways, tunnels, ditches, flumes, pipes, and dumping
places to facilitate the milling, smelting, or other reduction
of ores, or the working of mines, quarries, coal mines,
or mineral deposits including minerals in solution.”
UTAH CODE ANN. § 78B–6–501(6)(a). In context, it
seems to me that the reference to “mineral deposits”
is broadening, not limiting. The provision expressly
authorizes condemnation for roads for “the working of
mines, quarries, [and] coal mines.” Surely that would
encompass the kind of solid ore that the majority deems
“mineral deposits” to be aimed at. So it seems to me
that “mineral deposits, including minerals in solution,”
reasonably would be understood in context to extend
beyond solid ore to include liquid oil and gas reserves.


¶ 64 For me, the statutory scheme thus confirms that
the legislature was using “mineral deposits” in its mining
or property rights sense, not by way of limitation to a
particular scientific classification based on the state of the
mineral's matter. In fact, the statutory context seems to
eschew any limitation based on a mineral's material state.
We know that “minerals in solution” are included, so at
least some forms of liquid resources are covered by the
statute. UTAH CODE ANN. § 78B–6–501(6)(a). And I
assume that even the majority would deem tar sand to be
covered, as it is in solid form and thus presumably counts
as a mineral even under the definition based on scientific
classification.


¶ 65 Ultimately, then, the statute cannot reasonably be
read to foreclose condemnation in this case simply on
the material state of the natural resource in question.
If some liquid resources are covered (as the “minerals
in solution” provision indicates), then it would seem
arbitrary to exclude a liquid resource like oil. And if
tar sand counts, any exclusion of oil is even more
arbitrary. It makes much more sense in context to treat
“mineral deposits” to encompass any valuable natural
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resource under the ground, regardless of how it might be
scientifically classified based on its material state.


¶ 66 It is true, as KFJ and the majority note, that
subsection (d) makes express reference to oil and gas in
authorizing the use of eminent domain to build “gas, oil
or coal pipelines, tanks or reservoirs.” Supra ¶ 21 (citing
UTAH CODE ANN. § 78B–6–501(6)(d)). But I cannot see
how this express reference to oil and gas is any indication
that “the Legislature did not intend for oil and gas to
be provided for in subsection 6(a).” Supra ¶ 21. Rather
than limiting the expanding term “mineral deposits,” it
seems to me that the specific reference to gas, oil, and
coal in subsection (d) simply limits the kinds of pipelines,
tanks, and reservoirs that may be the proper subject of the
power of eminent domain under that provision. I see no
inconsistency, and no reason to read the specific reference
to oil and gas in subsection (d) to imply their exclusion in


subsection (a). 21


21 The majority's approach ultimately boils down to
the proposition that the legislature could have been
clearer if it had intended to include oil and gas in
the term “mineral deposits.” Our statutory precedents
are riddled with similar assertions. See e.g., State v.
Wallace, 2006 UT 86, ¶ 12, 150 P.3d 540 (“Had that
been the Legislature's intent, however, it easily could
have said so....”); Wilson Supply, Inc. v. Fradan Mfg.
Corp., 2002 UT 94, ¶ 17, 54 P.3d 1177 (“Had the
legislature intended to exclude business entities that
engage in both retail and wholesale selling ..., it could
have specified that dealer means only those business
entities that engage exclusively in the business of
retailing. It did not do so.”). I find such conclusions
unhelpful. It may well be that if the legislature had
meant to say “x,” it could have said so more explicitly.
But that almost never advances the ball analytically.
In any case that warrants our careful attention, it will
most always be true that the legislature could have
spoken more precisely if it had anticipated the precise
question before the court. But of course the legislature
cannot in fact anticipate all issues that might arise in
the future, which is the main reason we judges have
jobs. So I acknowledge that the legislature could have
said “mineral deposits, including oil and gas.” But it
also might have said “mines, quarries, coal mines, or
solid ore deposits.” It said neither, and it helps us not
at all to imagine an easier case in which the legislature
spoke more clearly.


C


¶ 67 The statute's adoption of the mining or property
rights notion of “mineral” is *879  further confirmed
by another structural feature of the eminent domain
statute. KFJ has not explained—and I cannot imagine—a
rationale for the legislature to authorize eminent domain
for the transportation and storage of oil and gas reserves
without a parallel authorization to facilitate access to
such resources. Without some statutory indication to the
contrary, it seems to me unreasonable to assume that the
legislature would have endorsed the condemnation of land
to build “pipelines, tanks or reservoirs, including ... for
the underground storage of natural gas,” UTAH CODE
ANN. § 78B–6–501(6)(d), without also endorsing the
condemnation of land to build a road to those pipelines
and stores. In fact, as KFJ conceded at oral argument, it
would be impossible to build a pipeline to an oil or gas
reserve without also constructing a road in the process.


¶ 68 The majority suggests a possible explanation for this
supposed dichotomy: “[T]he Legislature could reasonably
have intended to require parties to use means less intrusive
than building a permanent road to transport oil and gas
across private property—such as ... condemning a smaller
portion of land to build pipelines.” Supra ¶ 30. But if
condemnation of land for a pipeline is permitted, there is
no reason to expect that the construction of the pipeline
would involve the condemnation of “a smaller portion of
land” than that required to build a road. I would think
that the opposite would ordinarily be the case, particularly
given that most any pipeline would presumably require the
construction of a road (not just for construction but also
for access and maintenance). If so, it makes little sense to
presume that the legislature would endorse condemnation
for oil and gas pipelines but not roads.


¶ 69 The majority's response to this is its conclusion that
this result is not “so absurd that the legislative body which
authored the legislation could not have intended it.” Supra
¶ 30 (quoting State ex rel. Z.C., 2007 UT 54, ¶ 13, 165 P.3d
1206). But this conclusion conflates two separate rules of
construction related to absurdity. We have, at times, relied
on the so-called “absurdity” doctrine in cases where we
consider whether to reject the otherwise “plain meaning”
of statutory text. State ex rel. Z.C., 2007 UT 54, ¶ 13, 165


P.3d 1206. 22  But the question in such cases is whether the
practical implications of the plain text (not a text with two
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interpretations) are so absurd and ridiculous that we are
convinced that the legislature could not have meant what
it said.


22 See also Savage v. Utah Youth Vill., 2004 UT 102,
¶ 18, 104 P.3d 1242 (“An equally well-settled caveat
to the plain meaning rule states that a court should
not follow the literal language of a statute if its plain
meaning works an absurd result or is ‘unreasonably
confused, inoperable, or in blatant contravention of
the express purpose of a statute.’ ” (quoting Perrine
v. Kennecott Mining Corp., 911 P.2d 1290, 1292 (Utah
1996))).


¶ 70 At other times, where a statute is susceptible
of two interpretations, we have used the absurd
result of one interpretation as evidence that the other


interpretation ought to control. 23  We have even gone
so far as to characterize this approach as a “related
but separate canon of statutory interpretation” to
the absurdity doctrine addressed above. Rather than
implicating the notion of “absurdity,” this second
approach is better understood to suggest that where
two interpretations present themselves, we consider the
practical consequences of each in evaluating which one
more reasonably would be understood by a person
familiar with the statute in its legal and linguistic
context. Olsen, 2011 UT 10, ¶ 20. The circumstances of
this case, where two reasonable interpretations present
themselves, implicate this second approach. The unusual
statutory scheme that would allow leaseholders to seek
condemnation for the transportation and *880  storage
of oil and gas in pipelines and tanks, but not to build
a road to access those same reserves, favors a contrary
interpretation of this statute.


23 Encon Utah, LLC v. Fluor Ames Kraemer, LLC, 2009
UT 7, ¶ 73, 210 P.3d 263 (“When statutory language
plausibly presents the court with two alternative
readings, we prefer the reading that avoids absurd
results.” (internal quotation marks omitted)); see also
State v. Redd, 1999 UT 108, ¶ 12, 992 P.2d 986
(“Where we are faced with two alternative readings,
and we have no reliable sources that clearly fix
the legislative purpose, we look to the consequences
of those readings to determine the meaning to be
given the statute.... In other words, we interpret a
statute to avoid absurd consequences.”); Clover v.
Snowbird Ski Resort, 808 P.2d 1037, 1045 n. 39 (Utah
1991) (“When dealing with unclear statutes, this


court renders interpretations that will avoid absurd
consequences.” (internal quotation marks omitted)).


¶ 71 If subsection (a) said “solid mineral ores” instead of
“mineral deposits,” then the text would not be capable
of two reasonable interpretations. If the statute said that,
I would agree that the legislative judgment to forbid
condemnation for roads to oil and gas reserves while
allowing it for oil and gas pipelines would not be “so
absurd” that the legislature could not have intended it.


¶ 72 But that is not the question in this case. Instead,
as the majority acknowledges, the question is the
proper meaning of the general, ambiguous term “mineral
deposits”—a term that is “largely contextual” and could
reasonably be understood to include or exclude oil and
gas reserves. In such a case, the practical implications of
either reading are not just relevant to the extent they tell us
whether a certain outcome is “so absurd that the legislative
body ... could not have intended it.”


¶ 73 The question is not whether one construction or the
other reaches the extreme level of absurdity, but whether
one is a more reasonable explanation of the legislative
scheme in light of the practical realities at stake. And
we have said that where two meanings are plausible
or linguistically permissible in a given context, and one
interpretation leads to an absurd result, then we favor
the other interpretation. See supra ¶ 70 n. 24. To me, it
seems more consistent with the social, linguistic, and legal
conventions implicated by this case to conclude that the
legislature would have intended to authorize both roads
and pipelines for oil and gas reserves.


III


¶ 74 I see no need to resort to a canon of construction
where the ambiguity in the statutory text can be resolved
with traditional tools of construction. Because the legal
and linguistic context of the eminent domain statute
points persuasively to a mining or trade definition of
“mineral rights” that encompasses oil and gas, I would
reverse.


All Citations
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United States District Court,
D. Utah,


Central Division.


Matthew T. MGLEJ, Plaintiff,
v.


GARFIELD COUNTY, et al., Defendants.


No. 2:13–cv–713.
|
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Attorneys and Law Firms


Matthew T. Mglej, Portland, OR, pro se.


Frank D. Mylar, Mylar Law PC, Salt Lake City, UT, for
Defendant.


MEMORANDUM DECISION AND ORDER


CLARK WADDOUPS, District Judge.


INTRODUCTION


*1  This matter is before the court on a Motion
for Partial Judgment on the Pleadings (Dkt. No.
23) filed by Defendants Garfield County, Garfield
County Sheriff's Office, Garfield County Jail, and
Officer Raymond Gardner (collectively “Defendants”).
Defendants seek dismissal of all of Plaintiff Matthew
Mglej's state law claims. After carefully reviewing the
parties' filings and relevant legal authorities, the court
GRANTS Defendants' Motion for Partial Judgment on
the Pleadings and DISMISSES all of Mr. Mglej's state law
claims. The court also awards attorneys' fees and costs
to Defendants for defense against the state law causes of
action.


FACTUAL BACKGROUND


Plaintiff Matthew Mglej filed the Complaint (Dkt. No. 2)
on July 29, 2013 that includes thirteen causes of action
against Defendants. Mr. Mglej's claims arise out of his
arrest and subsequent imprisonment in Garfield County,


Utah, in August 2011. Mr. Mglej alleges he suffered
physical harm and illegal detention and brings various
claims alleging negligence, false imprisonment, assault
and battery, intentional infliction of emotional distress,
and civil rights violations. Mr. Mglej has not filed an
undertaking or a bond, but asks that the court set a
minimal bond amount because of his financial standing.


Defendants move to dismiss all claims based on the
ground that Mr. Mglej failed to file an undertaking or a
bond, and that all of Mr. Mglej's claims are barred by
the Governmental Immunity Act of Utah. Specifically,
Defendants argue that Mr. Mglej failed to timely file his
notice of claim as is required under Utah Code Ann.
§ 63G–7–401 and § 63G–7–402. Defendants also argue
that Mr. Mglej's claims are barred by Utah Code Ann. §
63G–7–201 and § 63G–7–301(5)(b) and (j) because those
claims arise out of state tort law claims barred by that
Act. Defendants do not seek dismissal of Mr. Mglej's
Title 42 U .S.C. § 1983 claims involving alleged Fourth
and Fourteenth Amendment violations under the United
States Constitution.


ANALYSIS


I. LEGAL STANDARD
A motion for judgment on the pleadings under Rule 12(c)
of the Federal Rules of Civil Procedure is reviewed under
the same standard as a Rule 12(b)(6) motion to dismiss.
Atlantic Richfield Co. v. Farm Credit Bank, 226 F.3d 1138,
1160 (10th Cir.2000). In reviewing a motion to dismiss
under Rule 12(b)(6), all well-pleaded factual allegations,
as distinguished from conclusory allegations, are accepted
as true and viewed in the light most favorable to the
plaintiff as the nonmoving party. GFF Corp. v. Associated
Wholesale Grocers, 130 F.3d 1381, 1384 (10th Cir.1997).
To survive a Rule 12(b)(6) motion to dismiss, the plaintiff
must have plead sufficient facts to state a claim to relief
which is plausible on its face. Bell Atl. Corp. v. Twombly,
550 U.S. 544, 570, 127 S.Ct. 1955, 167 L.Ed.2d 929 (2007).
“The court's function on a Rule 12(b)(6) motion is not to
weigh potential evidence that the parties might present at
trial, but to assess whether the plaintiff's complaint alone
is legally sufficient to state a claim for which relief may
be granted.” Miller v. Glanz, 948 F.2d 1562, 1565 (10th
Cir.1991).
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II. DISCUSSION


A. Failure to File an Undertaking and Bond
*2  Utah law requires that when suing a governmental


entity, the plaintiff must contemporaneously file an
undertaking of at least $300 with the court. Utah Code
Ann. § 63G–7–601; Rippstein v. Provo, 929 F.2d 576, 578
(10th Cir.1991). Utah law also requires that a plaintiff file
a sufficiently large bond to guarantee payment of all costs.
See Utah Code Ann. § 78B–3–104. Mr. Mglej contends
that the court should only dismiss under Rule 12(b)(6)
for failure to post a bond or undertaking if the defendant
files a motion to dismiss based on that failure before the
plaintiff attempts to rectify the error. Mr. Mglej's claim is
without support. Utah case law is clear that undertakings
and bonds must be filed contemporaneously with the filing
of the complaint. See e.g., Rippstein, 929 F.2d at 576;
Kiesel v. District Court of Sixth Judicial Dist., 96 Utah 156,
84 P.2d 782 (Utah 1938).


Dismissal based on failure to file the undertaking and
bond should be without prejudice. Hansen v. Salt Lake
County, 794 P.2d 838, 840 (Utah 1990). The failure of
the court to dismiss is reversible error. See Kiesel, 84
P.2d at 785. Though Mr. Mglej has requested leave to fix
a bond amount in accordance with his financial means
(Dkt. No. 19), his failure to post an undertaking and
bond necessitates dismissal without prejudice. The court,
however, dismisses all state law claims with prejudice for
the reasons discussed below.


B. Governmental Immunity
Here, Mr. Mglej failed to file a timely notice of claim.
Further, even if Mr. Mglej's notice of claim was sufficient
and timely, his state law claims must be dismissed because
they are claims for which immunity has not been waived.
The Utah Governmental Immunity Act requires that
a plaintiff file a notice of claim within one year after
the cause of action arises. Utah Code Ann. § 63G–7–
402. The claimant then has one year from the denial or
constructive denial of the notice of claim to file an action
in district court. Peak Alarm Co., Inc. v. Salt Lake City
Corp., 297 P.3d 592, 596 (Utah 2013). The notice of claim
requirement acts as the sole statute of limitations relating
to all claims against a government entity and its employees
acting under color of authority. See id at 597.


Mr. Mglej alleges that the facts giving rise to his cause
of action occurred in August 2011. Mr. Mglej has failed
to file a notice of claim with the Garfield County Clerk
and his claims thus became time barred in August 2012.
Therefore, the court dismisses Mr. Mglej's Sixth, Seventh,
Eighth, Ninth, Tenth, Eleventh, Twelfth and Thirteenth
Causes of Action.


Even if Mr. Mglej's state tort law claims were timely,
they still fall under the exceptions to the general waiver
of immunity in the Governmental Immunity Act. “Each
governmental entity and each employee of a governmental
entity are immune from suit for any injury that results
from the exercise of a governmental function.” Utah Code
Ann. § 63G–7–201(1).


*3  The Utah Supreme Court has established a three-
step analysis to determine whether a government entity
is immune under the Utah Governmental Immunity Act.
To decide whether an activity is eligible for governmental
immunity, it must be determined: (1) whether the activity
is a governmental function for which governmental
immunity has been granted under Utah Code § 63G–7–
201; (2) whether the immunity has been waived by another
section of the Act; and (3) if immunity has been waived,
whether there is an exception to the waiver that would
reinstate the immunity. See Ledfors v. Emery County Sch.
Dist., 849 P.2d 1162, 1164 (Utah 1993).


Under Utah Code Ann. § 63G–7–102(4)(a), governmental
function is defined as “each activity, undertaking, or
operation of a governmental entity.” This includes
“each activity, undertaking, or operation performed by
a department, agency, employee, agent, or officer of
a governmental entity.” Utah Code Ann. § 63G–7–
102(4)(b). The operation of a county, county sheriff's
department, county jail, and county employees are a
governmental function under Utah law. The Act does
not waive immunity for intentional torts. Utah Code
Ann. § 63G–7–301(4) waives immunity to “any injury
proximately caused by a negligent act or omission of an
employee committed within the scope of employment.”
Immunity, however, is not waived if the injury arises out
of, in connection with, or results from “assault, battery,
false imprisonment, false arrest ... deceit ... infliction of
mental anguish, or violation of civil rights.” Utah Code
Ann. § 63G–7–301(5)(b). Mr. Mglej's claims arise out of
assault, battery, negligence, and from alleged violations of
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his civil rights. These fall within the exceptions to the Act
and therefore must be dismissed.


C. Plaintiff's Constitutional Claims
Mr. Mglej has alleged violations of the Utah Constitution
based on unlawful arrest and detention, use of excessive
force, malicious prosecution, denial of bail, and cruel and
unusual punishment. Mr. Mglej's constitutional claims are
time barred because of his failure to file a notice of claim.
Even if the notice of claim had been timely filed, the court
would be required to dismiss Mr. Mglej's claims anyway
because there is an adequate remedy at law.


Mr. Mglej argues that his constitutional claims are not
subject to the notice of claim requirement because the
claims are self-executing. A constitutional provision is
self-executing if it “articulates a rule sufficient to give
effect to the underlying rights and duties intended by
the framers. In other words, courts may give effect to a
provision without implementing legislation if the framers
intended the provision to have immediate effect ...” Bott
v. DeLand, 922 P.2d 732, 737 (Utah 1996). If the provision
is general in nature and provides no means for putting it
into effect, it is not self-executing. Id.


Mr. Mglej argues that Article I, Section 7 (malicious
prosecution), Section 9 (cruel and unusual punishment)
and Section 14 (use of excessive force) have been declared
self-executing by the Utah Supreme Court. The court need
not reach this issue because it can resolve it on other
grounds. Even if these provisions are self-executing, “a
Utah court's ability to award damages for [a] violation
of a self-executing constitutional provision rests on the
common law.” P.J. v. Utah, 2006 U.S. Dist. LEXIS 40393,
*7 (D. Utah June 16, 2006) (quoting Spackman v. Board
of Educ. of the Box Elder County Sch. Dist., 2000 UT
87, P20, 16 P.3d 533 (Utah 2000)). Under Utah law,
“there is no express statutory right to damages for one
who suffers a constitutional tort.” Id. (quoting Spackman,
2000 UT 87 at P20, 16 P.3d 533). When no specific
remedy is mentioned, a court's authority to accord an
appropriate remedy to one injured from the violation of a
constitutional provision arises from the common law. See
Spackman, 2000 UT 87 at P20, 16 P.3d 533.


*4  Because of this limitation, “[t]o ensure that
damage actions are permitted only ‘under appropriate


circumstances,’ ” a plaintiff must establish three specific
elements before proceeding with a private suit for damages
for violation of a self-executing constitutional provision:
(1) that he or she suffered a flagrant violation of his or
her constitutional rights; (2) that existing remedies do not
redress his or her injuries; and (3) that equitable relief,
such as an injunction, was and is wholly inadequate to
protect the plaintiff's rights or redress his or her injuries.
Spackman, 2000 UT 87 at PP 22–25.


In Spackman, the court did not reach the question of
whether existing federal law remedies would preclude
a state court from awarding damages for a state
constitutional tort. 2000 UT 87 at PP 24, n. 10.
Nevertheless, the court provided that each of the three
elements must be satisfied for a state constitutional
damage claim to proceed. Even assuming that Mr. Mglej
can meet the first and third elements, he fails to meet the
second element. To proceed, Mr. Mglej must show that
existing remedies under Title 42 U.S.C. § 1983 do not
provide redress for his injuries. This he fails to do. Indeed,
Mr. Mglej claims exactly the damage for the state causes
of action as he does for his § 1983 claim. Mr. Mglej argues
only that a § 1983 action is insufficient because he may
choose not to file that action for strategic purposes. Mr.
Mglej does not dispute that § 1983 provides an adequate
remedy and the court, therefore, dismisses Mr. Mglej's
Sixth, Seventh, Eighth, Ninth and Tenth Claims.


CONCLUSION


The court GRANTS Defendants' Motion for Partial
Judgment on the Pleadings (Dkt. No. 23) and
DISMISSES all of Plaintiff Matthew Mglej's state law
claims (Claims Six through Thirteen). Pursuant to Utah
Code Ann. § 78B–3–104 and § 63G–7–601, the court
awards attorneys' fees and costs to Defendants for defense
against the state law causes of action.


SO ORDERED.


All Citations


Not Reported in F.Supp.2d, 2014 WL 2967605
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West's Utah Code Annotated
State Court Rules


Utah Rules of Civil Procedure (Refs & Annos)
Part VII. Judgment


Utah Rules of Civil Procedure, Rule 54


RULE 54. JUDGMENTS; COSTS


Currentness


(a) Definition; form. “Judgment” as used in these rules includes a decree or order that adjudicates all claims and the rights
and liabilities of all parties or any other order from which an appeal of right lies. A judgment should not contain a recital
of pleadings, the report of a master, or the record of prior proceedings.


(b) Judgment upon multiple claims and/or involving multiple parties. When an action presents more than one claim for
relief--whether as a claim, counterclaim, cross claim, or third party claim--and/or when multiple parties are involved,
the court may enter judgment as to one or more but fewer than all of the claims or parties only if the court expressly
determines that there is no just reason for delay. Otherwise, any order or other decision, however designated, that
adjudicates fewer than all the claims or the rights and liabilities of fewer than all the parties does not end the action as
to any of the claims or parties, and may be changed at any time before the entry of judgment adjudicating all the claims
and the rights and liabilities of all the parties.


(c) Demand for judgment. A default judgment must not differ in kind from, or exceed in amount, what is demanded in
the pleadings. Every other judgment should grant the relief to which each party is entitled, even if the party has not
demanded that relief in its pleadings.


(d) Costs.


(d)(1) To whom awarded. Unless a statute, these rules, or a court order provides otherwise, costs should be allowed to the
prevailing party. Costs against the state of Utah, its officers and agencies may be imposed only to the extent permitted
by law.


(d)(2) How assessed. The party who claims costs must not later than 14 days after the entry of judgment file and serve
a verified memorandum of costs. A party dissatisfied with the costs claimed may, within 7 days after service of the
memorandum of costs, object to the claimed costs.


(d)(3) Memorandum filed before judgment. A memorandum of costs served and filed after the verdict, or at the time of
or subsequent to the service and filing of the findings of fact and conclusions of law, but before the entry of judgment,
is deemed served and filed on the date judgment is entered.


(e) Amending the judgment to add costs or attorney fees. If the court awards costs under paragraph (d) or attorney fees
under Rule 73 after the judgment is entered, the prevailing party must file and serve an amended judgment including
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the costs or attorney fees. The court will enter the amended judgment unless another party objects within 7 days after
the amended judgment is filed.


Credits
[Amended effective January 1, 1985; November 1, 2003; November 1, 2011; May 1, 2014; November 1, 2015; November
1, 2016.]


Rules Civ. Proc., Rule 54, UT R RCP Rule 54
Current with amendments received through September 15, 2016.


End of Document © 2017 Thomson Reuters. No claim to original U.S. Government Works.
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929 F.2d 576
United States Court of Appeals,


Tenth Circuit.


Cynthia RIPPSTEIN, James H. Weaver, Brenda
Weaver, and Jaime Weaver, Plaintiffs–Appellants,


v.
The CITY OF PROVO, a Municipal


Corporation, Provo Police Department, and
Phillip A. Webber, Defendants–Appellees,


and
Jaime R. Meissner, Defendant.


No. 90–4083.
|


April 3, 1991.


Wrongful death suit was brought against city, city police
department, and police officer. They moved to dismiss for
failure to file undertakings required by Utah law when the
complaint was filed. The United States District Court for
the District of Utah, David Sam, J., dismissed the suit,
and plaintiffs appealed. The Court of Appeals, McKay,
Circuit Judge, held that: (1) failure to file undertaking
when filing complaint in wrongful death action against
police officer as required by Utah statute warranted
dismissal of action; (2) Utah law would be construed to
require dismissal of wrongful death suit filed against city
and city police department without filing undertakings
when complaint was filed; and (3) wrongful death suit
filed against police officer, city, and city police department
without filing undertakings when complaint was filed as
required by Utah law would be dismissed for failure to
timely file undertakings.


Affirmed.


Attorneys and Law Firms


*577  Richard L. Hill of Olsen, Hintze, Nielson & Hill,
Provo, Utah, for plaintiffs-appellants.


Gary L. Gregerson, David C. Dixon, and Vernon F.
(Rick) Romney, Provo City Attorneys' Office, Provo,
Utah, for defendants-appellees.


Before McKAY, SEYMOUR, and EBEL, Circuit Judges.


Opinion


McKAY, Circuit Judge.


After examining the briefs and appellate record, this panel
has determined unanimously that oral argument would
not materially assist the determination of this appeal.
See Fed.R.App.P. 34(a); 10th Cir.R. 34.1.9. The case is
therefore ordered submitted without oral argument.


The appellants filed a wrongful death action against
the City of Provo, the Provo Police Department, and
Officer Phillip A. Webber. The appellants were required
by Utah law to file an undertaking in order to proceed
against any of the three defendants. The undertaking
requirement applicable to an action against Officer
Webber is contained in Utah Code Ann. § 78–11–10
(1987), which states in pertinent part,


Before any action may be filed against any sheriff,
constable, peace officer, state road officer, or any other
person charged with the duty of enforcement of the
criminal laws of this state, ... the proposed plaintiff, as a
condition precedent thereto, shall prepare and file with,
and at the time of filing the complaint in any such action, a
written undertaking with at least two sufficient sureties
in an amount to be fixed by the court....


(emphasis added). The action against the City of Provo
and the Provo Police Department is governed by the
Governmental Immunity Act, Utah Code Ann. §§ 63–
30–1 to –18 (1989), which also contains an undertaking
requirement:


At the time of filing the action the plaintiff shall file an
undertaking in a sum fixed by the court, but in no case
less than the sum of $300....


Utah Code Ann. § 63–30–19 (1989) (emphasis added).


The appellants failed to file the required undertaking at
the time of filing the complaint. Based on that failure,
the appellees filed a motion to dismiss, and the district
court referred the matter to a magistrate. The magistrate
recommended that the appellants be given ten days within
which to file the undertaking. The appellants filed the
undertaking within the ten-day period. However, the
district court rejected the magistrate's recommendation
and determined that, under Utah law, the undertaking
statutes are to be strictly construed. The court, therefore,
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dismissed the action against the City of Provo, the Provo
Police Department, and Officer Webber; and this appeal
followed.


[1]  The provision governing the action against Officer
Webber, section 78–11–10, has been interpreted strictly by
the Utah Supreme Court in Kiesel v. District Court of Sixth
Judicial District, 96 Utah 156, 84 P.2d 782 (1938). Kiesel
states unequivocally:


[W]e hold in this case that the legislature meant what it
said and there was no discretion in the court to permit
filing of the undertaking after the motion to dismiss the
complaint. The undertaking must be filed, or handed to
the clerk for filing, before the complaint is filed.


....


... [W]e think the legislature intended to make the
requirement so positive and unequivocal as to require
the court to dismiss the suit if the bond was not filed at
least contemporaneously with the complaint if motion
to dismiss was timely made.


Id. 84 P.2d at 784 (emphasis in original). *  The Utah
court further held that failure to *578  dismiss upon a
proper motion was reversible error. Id. 84 P.2d at 785. In
more recent cases, section 78–11–10 has been upheld as
constitutional. See Snyder v. Cook, 688 P.2d 496 (Utah
1984); Zamora v. Draper, 635 P.2d 78 (Utah 1981). Thus
it is clear that dismissal was proper as to Officer Webber.


* The pertinent language reviewed in Kiesel remains
virtually identical in today's version of section 78–11–
10.


[2]  The appellants argue that, because the language of
section 63–30–19 differs from section 78–11–19, Kiesel
does not apply to their action against Provo City and
the Provo Police Department. They further argue that
they should be allowed to cure their error by filing an
undertaking at some time after the filing of the complaint.


We find the appellants' argument unpersuasive. Sections
63–30–19 and 78–11–19 are parallel provisions applying to
different potential defendants. It is likely that frequently,
as here, parties covered under the two sections will be
defendants in the same lawsuit. Therefore, it is logical
to assume that the Utah courts would construe the two
provisions similarly.


The Utah Supreme Court has not decided this precise
issue, but the reasoning of Kiesel supports our conclusion.
The court in Kiesel noted that section 78–11–10 is
somewhat ambiguous as to the exact time when the
undertaking must be filed:


Here the wording is to the effect that the undertaking
must be filed “before any such action is filed, and as
a condition precedent thereto” which is immediately
qualified by what follows in that the undertaking need
be filed only contemporaneously with the filing of
the complaint—the language continuing, “the proposed
plaintiff shall prepare and file with, and at the time
of filing, the complaint in any such action, a written
undertaking.”


84 P.2d at 783 (emphasis in original). The court
concluded that this required filing of the bond “at
least contemporaneously with the complaint.” Id. 84
P.2d at 784 (emphasis added). While section 63–30–19
does not contain the words that created the ambiguity
in section 78–11–10—“before any such action is filed”
or “as a condition precedent to”—it still contains the
unambiguous language, “at the time of filing the action.”
We think this language is sufficiently positive to indicate
that an undertaking must be filed contemporaneously
with the complaint in order to be timely under section 63–
30–19.


Having decided the issue of timeliness, we turn to the
proper remedy for failure to timely file the undertaking.
A recent Utah case, Hansen v. Salt Lake County, 794 P.2d
838, 840 (Utah 1990), states that the appropriate remedy
for failure to make a timely filing of an undertaking under
section 63–30–19 is dismissal without prejudice.


[3]  [4]  Finally, this case is unusual because the
appellants previously filed the same suit in state court,
failed to timely file an undertaking in the state court, and
had the precise question which we address here decided
against them by the state trial judge. While we are not
bound by the state trial court's opinion, at the very least
it provides evidence of what the state courts would do
in this circumstance. See Rippstein v. City of Provo, No.
CV 88 1459 (Utah Dist.Ct. Nov. 2, 1988); Jackson v.
Johns–Manville Sales Corp., 781 F.2d 394, 397 (5th Cir.),
cert. denied, 478 U.S. 1022, 106 S.Ct. 3339, 92 L.Ed.2d
743 (1986) (when predicting state law, in absence of
specific guidance from highest state court, federal court
looks, inter alia, to lower state court decisions). Therefore,
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we hold that the district court properly dismissed the
action against defendants City of Provo and Provo Police
Department.


The order of the district court is AFFIRMED.


All Citations


929 F.2d 576


End of Document © 2017 Thomson Reuters. No claim to original U.S. Government Works.
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United States Code Annotated
Federal Rules of Civil Procedure for the United States District Courts (Refs & Annos)


Title VII. Judgment


Federal Rules of Civil Procedure Rule 54


Rule 54. Judgment; Costs


Currentness


(a) Definition; Form. “Judgment” as used in these rules includes a decree and any order from which an appeal lies. A
judgment should not include recitals of pleadings, a master's report, or a record of prior proceedings.


(b) Judgment on Multiple Claims or Involving Multiple Parties. When an action presents more than one claim for relief--
whether as a claim, counterclaim, crossclaim, or third-party claim--or when multiple parties are involved, the court
may direct entry of a final judgment as to one or more, but fewer than all, claims or parties only if the court expressly
determines that there is no just reason for delay. Otherwise, any order or other decision, however designated, that
adjudicates fewer than all the claims or the rights and liabilities of fewer than all the parties does not end the action as
to any of the claims or parties and may be revised at any time before the entry of a judgment adjudicating all the claims
and all the parties' rights and liabilities.


(c) Demand for Judgment; Relief to Be Granted. A default judgment must not differ in kind from, or exceed in amount,
what is demanded in the pleadings. Every other final judgment should grant the relief to which each party is entitled,
even if the party has not demanded that relief in its pleadings.


(d) Costs; Attorney's Fees.


(1) Costs Other Than Attorney's Fees. Unless a federal statute, these rules, or a court order provides otherwise, costs--
other than attorney's fees--should be allowed to the prevailing party. But costs against the United States, its officers,
and its agencies may be imposed only to the extent allowed by law. The clerk may tax costs on 14 days' notice. On
motion served within the next 7 days, the court may review the clerk's action.


(2) Attorney's Fees.


(A) Claim to Be by Motion. A claim for attorney's fees and related nontaxable expenses must be made by motion
unless the substantive law requires those fees to be proved at trial as an element of damages.


(B) Timing and Contents of the Motion. Unless a statute or a court order provides otherwise, the motion must:


(i) be filed no later than 14 days after the entry of judgment;
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Rule 54. Judgment; Costs, FRCP Rule 54
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(ii) specify the judgment and the statute, rule, or other grounds entitling the movant to the award;


(iii) state the amount sought or provide a fair estimate of it; and


(iv) disclose, if the court so orders, the terms of any agreement about fees for the services for which the claim
is made.


(C) Proceedings. Subject to Rule 23(h), the court must, on a party's request, give an opportunity for adversary
submissions on the motion in accordance with Rule 43(c) or 78. The court may decide issues of liability for fees
before receiving submissions on the value of services. The court must find the facts and state its conclusions of law
as provided in Rule 52(a).


(D) Special Procedures by Local Rule; Reference to a Master or a Magistrate Judge. By local rule, the court may
establish special procedures to resolve fee-related issues without extensive evidentiary hearings. Also, the court may
refer issues concerning the value of services to a special master under Rule 53 without regard to the limitations
of Rule 53(a)(1), and may refer a motion for attorney's fees to a magistrate judge under Rule 72(b) as if it were a
dispositive pretrial matter.


(E) Exceptions. Subparagraphs (A)-(D) do not apply to claims for fees and expenses as sanctions for violating these
rules or as sanctions under 28 U.S.C. § 1927.


CREDIT(S)
(Amended December 27, 1946, effective March 19, 1948; April 17, 1961, effective July 19, 1961; March 2, 1987, effective


August 1, 1987; April 22, 1993, effective December 1, 1993; April 29, 2002, effective December 1, 2002; March 27, 2003,
effective December 1, 2003; April 30, 2007, effective December 1, 2007; March 26, 2009, effective December 1, 2009.)


Fed. Rules Civ. Proc. Rule 54, 28 U.S.C.A., FRCP Rule 54
Including Amendments Received Through 12-1-16


End of Document © 2017 Thomson Reuters. No claim to original U.S. Government Works.
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688 P.2d 496
Supreme Court of Utah.


Tom SNYDER & Wendell K. Nash, as Taxpayers
and citizens of Uintah County, for themselves


and all other Taxpayers of Uintah County
similarly situated, Plaintiffs and Appellants


v.
Morris R. COOK, Uintah County Clerk-Auditor,


Arden W. Stewart, Sheriff of Uintah County,
and Western Surety Company, a corporate
bonding Co., Defendants and Respondents.


No. 18981.
|


Sept. 10, 1984.


Taxpayers brought suit seeking, inter alia, an injunction
restraining clerk-auditor from approving salary claims
of allegedly illegally hired deputy sheriffs. The Seventh
District Court, Uintah County, Boyd Bunnell, J.,
dismissed the suit, and taxpayers appealed. The Supreme
Court, Hall, C.J., held that: (1) taxpayers' action seeking
an injunction restraining clerk-auditor from approving
salary claims of allegedly illegally hired deputy sheriffs was
properly dismissed where there was no indication from
the record that the county attorney was ever requested
to bring in action recover money unlawfully paid by any
county official or that he refused to do so, and (2) suit was
properly dismissed on ground that taxpayers failed to post
an undertaking.


Affirmed.


Attorneys and Law Firms


*497  Alvin G. Nash, Vernal, for plaintiffs and
appellants.


Mark W. Nash, John R. Anderson, Vernal, for Western
Surety.


Opinion


HALL, Chief Justice:


Plaintiffs Tom Snyder and Wendell K. Nash filed this
action on behalf of themselves as taxpayers and all other
taxpayers of Uintah County. Plaintiffs' complaint alleged


that Arden W. Stewart, the sheriff of Uintah County, had
hired deputy sheriffs without following the procedures
required for such hiring pursuant to U.C.A., 1953, § 17–
30–2 (Supp.1983). Plaintiffs requested the district court
to issue an injunction restraining the clerk-auditor from
approving the salary claims of the allegedly illegally
hired deputy sheriffs. Plaintiffs also asked for a judgment
against Cook and Stewart, as individuals, and against
their bonding company, Western Surety, for repayment
of money already expended on the salaries of the deputy
sheriffs.


The district court dismissed plaintiffs' complaint for,
among other reasons, failure to post an undertaking
pursuant to U.C.A., 1953, § 78–11–10, and because any
action for money illegally expended by a county official
must be undertaken as provided in U.C.A., 1953, § 17–5–
12. We affirm.


[1]  U.C.A., 1953, § 17–30–2 (Supp.1983) requires that the
sheriff of a county with a population of 20,000 people or
more appoint any subordinate peace officers from a merit
service list furnished by the Merit Service Commission.


These provisions of the statute are mandatory. 1  Plaintiffs'
complaint alleges that twelve persons serving as deputy
sheriffs of Uintah County were not selected from a
merit service list and were thus serving illegally. Plaintiffs
contend that since the deputies were not legally appointed,
they cannot draw a salary against Uintah County and
that salaries already paid to the deputy sheriffs were paid
illegally.


1 17–30–2. Subordinate officers in sheriff's office to be
appointed from list—Officers serving on effective
date deemed qualified. (1) From and after the
effective date of this act the sheriff of each
county with a population of 20,000 people or
more which shall regularly employ one or more
peace officers shall, by and with the advice and
consent of the board of county commissioners,
and subject to the rules and regulations of
the merit service commission, appoint from the
classified merit service list furnished by the merit
service commission, all subordinate peace officers
in his department and in like manner fill all
vacancies in the same and shall further promote,
transfer, demote, suspend or remove peace officers
in accordance with the provisions of this act.
[Emphasis supplied.]
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[2]  The district court ordered the case against the sheriff
and the clerk-auditor dismissed since the procedure to
recover money unlawfully paid by any county official
is established by U.C.A., 1953, § 17–5–12. That section
states:


Whenever any board of county
commissioners shall without
authority of law order any money
paid for any purpose and such
money shall have been actually paid,
or whenever any other county officer
has drawn any warrant in his own
favor or in favor of any other person
without being authorized thereto by
the board of county commissioners
or by law and the same shall have
been paid, the county attorney of
such county shall institute suit in
the name of the county against such
person or such officer and his official
bondsman to recover the money so
paid, and when the money has not
been paid on such order or warrants,
the county attorney of such county
upon receiving notice thereof shall
commence suit in the name of the
county to restrain the payment of
the same; no order of the board
of county commissioners shall be
necessary in order to maintain either
of such actions.


The language of the above statute is clear. Where a cause
of action exists to recover unlawfully paid money, the
county attorney of the county wherein it was alleged that
funds were illegally expended must be the party to bring
the action, and the action must be in the name of the
county. There is no indication from the record that the
county attorney of Uintah County was ever requested
to bring such an action or that he refused to do so.
Therefore, dismissal of plaintiffs' complaint was proper on
that ground.


*498  The district court further ordered dismissal of the
action against Sheriff Stewart in part because the plaintiffs
failed to file the undertaking required by U.C.A., 1953, §
78–11–10. That statute provides in pertinent part:


Before any action may be filed
against any sheriff, constable, peace
officer, ... when such action arises
out of, or in the course of the
performance of his duty, ... the
proposed plaintiff, as a condition
precedent thereto, shall prepare and
file ... a written undertaking with
at least two sufficient sureties in an
amount to be fixed by the court, ...
for the payment to the defendant
of all costs and expenses that may
be awarded against such plaintiff,
including a reasonable attorney's fee
to be fixed by the court ....


Plaintiffs argue that the suit should not have been
dismissed on this ground because: (1) the sheriff in
appointing his deputies was not acting within the course
of his duties as sheriff; (2) requiring a taxpayer to post
a bond before filing suit would deny that plaintiff equal
protection of the laws, and; (3) lack of an undertaking can
be cured so dismissal was unwarranted.


[3]  [4]  It is axiomatic that a sheriff, in appointing deputy
sheriffs, is acting in connection with his official duties.
Furthermore, the plaintiffs actually sued Sheriff Stewart
for alleged violations of his duty to appoint deputies from
a list certified by the Merit Commission. Thus, plaintiffs'
contention that Stewart was not acting in the course of
his duties is wholly without merit. As this Court said in


Zamora v. Draper: 2


2 Utah, 635 P.2d 78 (1981).


[W]hen it reasonably appears to the court that the
alleged wrong arises out of actions in connection with,
or related to, the performance of an officer's duty, a
person suing him should not be able to circumvent
the statute by simply alleging that the defendant acted


outside his duty and thus in his private capacity. 3


3 Id. at 79.


Plaintiffs' contention that the dismissal was unwarranted
since the lack of an undertaking could have been cured
is also without merit. Plaintiffs were given notice of the
lack of undertaking and had ample opportunity to submit
one. Sheriff Stewart moved to dismiss the action for
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lack of bond on April 26, 1982. Plaintiffs responded to
that motion on May 4, 1982, but did not proffer the
undertaking. Finally, on November 18, 1982, plaintiffs
requested the trial court for a ruling on defendants'
motions to dismiss. At no time was there an indication that
plaintiffs offered to submit the undertaking required by §
78–11–10.


[5]  Plaintiffs' final argument, in essence that § 78–11–10
is unconstitutional, is without foundation. In Zamora this
Court held that the statute requiring an undertaking was


constitutional and served the public interest. 4  The Court
recognized that in certain circumstances, an application of
the statute which resulted in denial of access to the courts
to a class of persons could rise to the level of denial of


equal protection. 5  This case, however, does not appear
to be such a case. Plaintiffs do not contend that they are
impecunious or unable to furnish the bond or that they


offered to provide the bond and were rebuffed. Thus, the
plaintiffs' argument that they were denied equal protection
is without merit.


4 Id. at 80.


5 Id. at 81–82.


The order dismissing the complaint is affirmed.


STEWART, HOWE and DURHAM, JJ., and GEORGE
E. BALLIF, District Judge, concur.


ZIMMERMAN, J., does not participate herein.


All Citations


688 P.2d 496


End of Document © 2017 Thomson Reuters. No claim to original U.S. Government Works.
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165 P.3d 1206
Supreme Court of Utah.


STATE of Utah, in the interest of Z.C.,
a person under eighteen years of age.


Z.C., Petitioner.


No. 20060096.
|


July 17, 2007.


Synopsis
Background: Juvenile, a 13-year old, brought motion to
dismiss delinquency petition alleging she sexually abused
a child, brought against her after she and a 12-year-old
boy engaged in mutually welcome sexual intercourse. The
Second District Juvenile Court, Ogden Department, J.
Mark Andrus, J., denied motion, after which juvenile was
adjudicated delinquent. Juvenile appealed. The Court of
Appeals, 128 P.3d 561, affirmed.


Holdings: Upon grant of certiorari, the Supreme Court,
Parrish, J., held that:


[1] for purposes of statute setting forth offense of sexual
abuse of a child, a child is a “person” and may be
adjudicated delinquent for sexually touching another
child with the requisite intent, but


[2] statute setting forth offense of sexual abuse of a child,
as applied to juvenile, produced absurd result.


Reversed and remanded with instructions.


Wilkins, Associate C.J., concurred in result.


Attorneys and Law Firms


*1207  Mark L. Shurtleff, Att'y Gen., Matthew D. Bates,
Asst. Att'y Gen., Salt Lake City, and Mark R. DeCaria,
Ogden, for the State.


Randall W. Richards, Dee W. Smith, Ogden, for Z.C.


On Certiorari to the Utah Court of Appeals


PARRISH, Justice:


BACKGROUND


¶ 1 When she was thirteen years old, Z.C. engaged in


consensual 1  sex with a twelve-year-old boy and became
pregnant. The state prosecutor chose to file delinquency
petitions against both Z.C. and the boy for sexual abuse
of a child under Utah Code section 76–5–404.1, a crime
that would constitute a second degree felony if committed
by an adult. The twelve-year-old boy was adjudicated
delinquent and given probation. Z.C. moved to dismiss
the delinquency petition filed against her on the grounds
that it violated her constitutional rights and that the
legislature could not have intended such a result. The
juvenile court denied Z.C.'s motion.


1 Throughout this opinion, we employ the term
“consensual” in its conventional, rather than its legal,
sense. Children under the age of fourteen cannot
legally consent to intercourse or sexual touching in the
state of Utah. Utah Code Ann. § 76–5–406(9) (2003).


¶ 2 Z.C. then entered an admission to the delinquency
petition on condition that she be able to appeal the denial
of her motion to dismiss. As a result of her admission,
the juvenile court adjudicated Z.C. delinquent for sexual
abuse of a child but imposed a relatively light punishment.
The court ordered her to obey the reasonable requests of
her parents, to write an essay regarding her child and the
effect of her actions on the child, to have no unsupervised
contact with the father of her child, to provide a DNA
sample, and to pay a $75 DNA processing fee.


¶ 3 Z.C. appealed to the Utah Court of Appeals, which,
“with some reluctance,” affirmed the juvenile court. State
ex rel. Z.C., 2005 UT App 562, ¶ 1, 128 P.3d 561. We
granted certiorari to review the court of appeals' decision.


ANALYSIS


¶ 4 Z.C. presents two arguments to this court. First, Z.C.
asserts that it was not the legislature's intent that a child
be charged with sexual abuse of a child for engaging
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in consensual sexual activity with another child. *1208
Second, Z.C. asserts that if this were the legislature's
intent, Utah Code section 76–5–404.1 violates her state
constitutional right to the uniform operation of the law.
See Utah Const. art. I, § 24.


[1]  ¶ 5 We address the statutory claim first because “
‘this Court should avoid addressing constitutional issues
unless required to do so.’ ” Lyon v. Burton, 2000 UT 19, ¶
10, 5 P.3d 616 (quoting World Peace Movement of Am. v.
Newspaper Agency Corp., 879 P.2d 253, 257 (Utah 1994)).
In so doing, we find that the plain language of Utah
Code section 76–5–404.1 allows Z.C. to be adjudicated
delinquent for child sex abuse. However, we also find that
applying the statute to treat Z.C. as both a victim and a
perpetrator of child sex abuse for the same act leads to
an absurd result that was not intended by the legislature.
As such, we reverse the court of appeals and vacate Z.C.'s
delinquency adjudication. We therefore need not reach her
constitutional claim.


I. THE PLAIN LANGUAGE OF
UTAH CODE SECTION 76–5–404.1


[2]  [3]  [4]  ¶ 6 “When interpreting statutes, our primary
goal is to evince the true intent and purpose of the
Legislature.” State v. Martinez, 2002 UT 80, ¶ 8, 52 P.3d
1276 (internal quotation marks omitted). The first step of
statutory interpretation is to evaluate the best evidence of
legislative intent: “the plain language of the statute itself.”
Id. “When examining the statutory language we assume
the legislature used each term advisedly and in accordance
with its ordinary meaning.” Id.


¶ 7 Utah's child sex abuse statute, which deals with sexual


touching that does not amount to rape of a child, 2  reads
as follows:


2 “A person commits rape of a child when the person
has sexual intercourse with a child who is under the
age of 14.” Utah Code Ann. § 76–5–402.1(1) (2003).
Z.C. admitted having intercourse with a twelve-year-
old boy and did, in fact, become pregnant. Under
the literal language of the statute, therefore, both
Z.C. and the twelve-year-old boy could have been
adjudicated delinquent for rape of a child, a first
degree felony if committed by an adult, which carries
a minimum six-year sentence without parole and may


be punished by life imprisonment without possibility
of parole. Id. §§ 76–5–402.1(2), 76–3–406.


(1) As used in this section, “child” means a person under
the age of 14.


(2) A person commits sexual abuse of a child if,
under circumstances not amounting to rape of a
child, object rape of a child, sodomy upon a child,
or an attempt to commit any of these offenses, the
actor touches the anus, buttocks, or genitalia of any
child, the breast of a female child, or otherwise takes
indecent liberties with a child, or causes a child to
take indecent liberties with the actor or another with
intent to cause substantial emotional or bodily pain
to any person or with the intent to arouse or gratify
the sexual desire of any person regardless of the sex of
any participant.


Utah Code Ann. § 76–5–404.1(1)–(2) (2003) (emphasis
added).


¶ 8 Z.C. contends that children under the age of
fourteen cannot commit child sex abuse because they
are not included within the definition of a “person”
under this statute. More specifically, she argues that the
juxtaposition of the definition of the term “child” in
subsection (1) with the statute's use of the term “person” in
subsection (2) creates an ambiguity as to whether children
are included within the term “person.” A close reading
of the statute, however, belies the proposition that such a
limited definition of the term “person” is plausible.


¶ 9 The statute itself defines a child as a “person under
the age of 14,” tacitly acknowledging that a child falls
within the definition of the more general term “person.”
In addition, excluding children under the age of fourteen
from the definition of “person” is problematic because
the statute uses the term “person” to discuss the victim
of the crime. In order to convict an adult of child sex
abuse, the State must show that the individual acted either
with intent to sexually gratify any person or with intent
to cause substantial emotional or bodily harm to any
person. Id. § 76–5–404.1(2). If children are excluded from
the definition of “person” under this statute, an adult who
sexually touched a child with the sole intent to emotionally
damage the child could not be held *1209  accountable
because the child would not be a “person.” Avoiding
such a patently absurd result while maintaining Z.C.'s
interpretation of the statute requires an unreasonably
tortured reading in which “person” means one thing at the
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beginning of subsection (2) and quite another at the end
of that same subsection.


[5]  ¶ 10 We accordingly find that Z.C.'s proposed
interpretation of the statute is untenable and instead
read the statute pursuant to the commonly accepted
definition of “person,” which includes children. Black's
Law Dictionary 1162 (7th ed.1999) (defining a person as
“[a] human being”); Webster's New Twentieth Century
Dictionary 1338 (2d ed.1983) (defining a person as “an
individual human being ... an individual man, woman, or
child”). Thus, under the plain language of the statute, a
child is a person and may be adjudicated delinquent for
sexually touching another child with the requisite intent.


II. ABSURD RESULT


[6]  [7]  ¶ 11 Normally, where the language of a statute is
clear and unambiguous, our analysis ends; our duty is to
give effect to that plain meaning. However, “[a]n equally
well-settled caveat to the plain meaning rule states that a
court should not follow the literal language of a statute


if its plain meaning works an absurd result.” 3  Savage v.
Utah Youth Vill., 2004 UT 102, ¶ 18, 104 P.3d 1242. The
absurd results canon of statutory construction recognizes
that although “the plain language interpretation of a
statute enjoys a robust presumption in its favor, it is also
true that [a legislative body] cannot, in every instance,
be counted on to have said what it meant or to have
meant what it said.” FBI v. Abramson, 456 U.S. 615, 638,
102 S.Ct. 2054, 72 L.Ed.2d 376 (1982) (O'Connor, J.,
dissenting).


3 In Savage v. Utah Youth Village, we also recognized
that this court will disregard the plain language of a
statute if it is “ ‘unreasonably confused, inoperable,
or in blatant contravention of the express purpose of
a statute.’ ” 2004 UT 102, ¶ 18, 104 P.3d 1242 (quoting
Perrine v. Kennecott Mining Corp., 911 P.2d 1290,
1292 (Utah 1996)). Because we hold that Utah Code
section 76–5–404.1 produces an absurd result in this
case, we do not address other exceptions to the plain
meaning rule.


[8]  ¶ 12 In defining the parameters of what constitutes an
absurd result, we note the inherent tension in this canon
of construction between refraining from blind obedience
to the letter of the law that leads to patently absurd
ends and avoiding an improper usurpation of legislative


power through judicial second guessing of the wisdom of a
legislative act. See West Jordan v. Morrison, 656 P.2d 445,
446 (Utah 1982) (“[I]t is not the duty of this Court to assess
the wisdom of the statutory scheme.”) As was recognized
by Blackstone, this tension defines the proper boundaries
of the absurd result doctrine:


[A]nd if there arise out of [the
acts of parliament] collaterally any
absurd consequences, manifestly
contradictory to common reason,
they are, with regard to those
collateral consequences, void. I lay
down the rule with these restrictions;
though I know it is generally laid
down more largely, that acts of
parliament contrary to reason are
void. But if the parliament will
positively enact a thing to be done
which is unreasonable, I know
of no power that can control it:
and the examples usually alleged
in support of this sense of the
rule do none of them prove, that
where the main object of a statute
is unreasonable the judges are at
liberty to reject it; for that were
to set the judicial power above
that of the legislature, which would
be subversive of all government.
But where some collateral matter
arises out of the general words,
and happens to be unreasonable;
there the judges are in decency
to conclude that this consequence
was not foreseen by the parliament,
and therefore they are at liberty to
expound the statute by equity, and
only quoad hoc disregard it.


William Blackstone, 1 Commentaries *91. Thus, as is
common to all rules of statutory construction, the guiding
star of the absurd results doctrine is the intent of the
pertinent legislative body, which limits the application
of this canon of construction. Rather than controverting
legislative power, the absurd results doctrine functions
to preserve legislative intent when it is narrowly applied.
Pub. *1210  Citizen v. United States Dep't of Justice,
491 U.S. 440, 470, 109 S.Ct. 2558, 105 L.Ed.2d 377
(1989) (Kennedy, J., concurring) (“When used in a
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proper manner, this narrow exception to our normal
rule of statutory construction does not intrude upon the
lawmaking powers of Congress, but rather demonstrates
a respect for the coequal Legislative Branch, which we
assume would not act in an absurd way.”); Church of the
Holy Trinity v. United States, 143 U.S. 457, 459, 12 S.Ct.
511, 36 L.Ed. 226 (1892) (“This is not the substitution
of the will of the judge for that of the legislator, for
frequently words of general meaning are used in a statute,
words broad enough to include an act in question, and
yet a consideration of the whole legislation, or of the
circumstances surrounding its enactment, or of the absurd
results which follow from giving such broad meaning
to the words, makes it unreasonable to believe that
the legislator intended to include the particular act.”).
Therefore, in deference to Congress, the Supreme Court
has noted that this canon of statutory interpretation
applies only where the result is so absurd that “ ‘Congress
could not possibly have intended’ ” it. Pub. Citizen, 491
U.S. at 470, 109 S.Ct. 2558 (Kennedy, J., concurring)
(quoting FBI, 456 U.S. at 640, 102 S.Ct. 2054 (O'Connor,
J., dissenting)).


¶ 13 Other than the directive that a result must be
so absurd that the legislative body which authored
the legislation could not have intended it, there is no
precise legal standard to determine what legislatures
would consider to be an absurd result. See Veronica
M. Dougherty, Absurdity and the Limits of Literalism:
Defining the Absurd Result Principle in Statutory
Interpretation, 44 Am. U.L.Rev. 127, 128 (1994). This
comes as no surprise because the absurd, by definition,
evades neat categorization. The contours of the doctrine,
therefore, are best traced by referring to examples of what
both the Supreme Court and this court have deemed to be
an absurd result.


¶ 14 In one of its earliest applications of the absurd result
doctrine, the Supreme Court was called upon to interpret
a federal statute that made it a crime to “knowingly
and willfully obstruct or retard the passage of the mail.”
United States v. Kirby, 7 Wall. 482, 74 U.S. 482, 482, 19
L.Ed. 278 (1869) (internal quotation marks omitted). The
statute was applied to a sheriff and his posse who had
boarded a steamboat and executed an arrest warrant for
murder against a mail carrier who was in the process of
transporting the mail. Id. at 482–83. The Court held that
in order to avoid such an absurd result, it is “presumed
that the legislature intended exceptions to its language.”


Id. at 487. As such, “[g]eneral terms should be so limited in
their application as not to lead to injustice, oppression, or
an absurd consequence.” Id. at 486. The Court supported


this proposition with two frequently cited 4  historical
illustrations of the principle:


4 Veronica M. Dougherty, supra ¶ 13, at 139 & n. 51.


The common sense of man approves the judgment
mentioned by Puffendorf, that the Bolognian law which
enacted, “that whoever drew blood in the streets should
be punished with the utmost severity,” did not extend
to the surgeon who opened the vein of a person that
fell down in the street in a fit. The same common sense
accepts the ruling, cited by Plowden, that the statute
of 1st Edward II, which enacts that a prisoner who
breaks prison shall be guilty of felony, does not extend
to a prisoner who breaks out when the prison is on fire
—“for he is not to be hanged because he would not
stay to be burnt.” And we think that a like common
sense will sanction the ruling we make, that the act of
Congress which punishes the obstruction or retarding of
the passage of the mail, or of its carrier, does not apply
to a case of temporary detention of the mail caused by
the arrest of the carrier upon an indictment for murder.
Id. at 487.


[9]  ¶ 15 More recent examples of what has been
considered absurd can be found in the decisions of this


court. 5  In Tschaggeny *1211  v. Milbank Insurance Co.,
2007 UT 37, ¶¶ 26–28, 163 P.3d 615, we were called upon
to interpret a statute that requires the court to grant the
plaintiff interest on special damages awarded by the jury
“from the date of the occurrence of the act giving rise to
the cause of action to the date of entering the judgment.”
Utah Code Ann. § 78–27–44(2) (2002). In that case, the
defendant had made a payment to the plaintiff well before
the date of the trial, which the trial judge had deducted
from the final jury award. Tschaggeny, 2007 UT 37, ¶ 7,
163 P.3d 615. Under the relevant statute, however, the
plaintiff sought interest on this pretrial payment for the
full statutory period, even for the time after the money
had already been remitted to her. Id. ¶ 27. We found
that “[b]ecause the clear purpose of section 78–27–44(2)
is to compensate wronged parties for delays in recovering
damages, it is absurd to require a defendant to pay interest
on money that has already been remitted to the plaintiff.”
Id. ¶ 28.
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5 A related but separate canon of statutory
interpretation states that when the statutory language
plausibly presents the court with two alternative
readings, we prefer the reading that avoids absurd
results. State v. Redd, 1999 UT 108, ¶ 12, 992 P.2d 986;
Clover v. Snowbird Ski Resort, 808 P.2d 1037, 1045 n.
39 (Utah 1991). We avoid citing cases that utilize this
form of statutory interpretation because this canon of
construction does not necessitate the level of caution
required when this court interprets a statute contrary
to its plain meaning.


¶ 16 And in Savage, 2004 UT 102, ¶¶ 14, 19, 104 P.3d 1242,
we were called on to interpret Utah Code section 78–12–
25.1(2), which provides that “[a] person shall file a civil
action for intentional or negligent sexual abuse suffered
as a child ... within four years after the person attains the
age of 18 years.” We noted that the plain language of the
statute would bar a minor from pursuing a civil suit for
sexual abuse until he attained 18 years of age. Savage,
2004 UT 102, ¶ 19, 104 P.3d 1242. Thus, a plain language
reading would have barred the three-year-old victim in
that case from filing a civil suit for fifteen years from the
time of abuse. Id. ¶¶ 5, 19. We simply noted that “[s]uch a
result would be absurd.” Id. ¶ 19.


[10]  ¶ 17 With these precedents in mind, we examine
whether Utah Code section 76–5–404.1 has been applied
so as to produce an absurd result in this case. Because
we conclude that the legislature could not possibly have
intended to punish both children under the child sex abuse


statute for the same act of consensual heavy petting, 6  we
hold that applying the plain language of the statute in this
case produces an absurd result.


6 It is undisputed that Z.C. and the boy engaged in
more than just sexual touching, but we must analyze
the absurd result question in the context of the law
actually applied and the act with which the State
chose to charge Z.C., not the law that might have been
applied or the act with which the State could have
charged Z.C.


¶ 18 Sexual abuse of a child is one of the most heinous
crimes recognized by our penal code. The gravity of
this crime is reflected by the fact that it is punished


as a second degree felony if committed by an adult. 7


Child sex abuse merits serious penalties because of the
extreme psychological harm that the perpetrator causes
the victim. Therefore, like all forms of sexual assault,
child sex abuse presupposes that a single act of abuse


involves a victim, whom the statute endeavors to protect,
and a perpetrator, whom the statute punishes for harming
the victim. See Utah Code Ann. § 76–5–404.1(4)(b)–(d),
(f), (h), (i) (2003) (describing the aggravating factors,
which if perpetrated against “the victim” merit an elevated
charge of aggravated sexual abuse of a child); id. § 76–
5–406 (describing the situations in which “the victim”
has not consented for sexual assault crimes); id. § 76–
5–405(1) (describing the aggravating factors, which if
perpetrated against “the victim” merit an elevated charge
of aggravated sexual assault); id. § 76–5–402 (referencing
“the victim” of rape); id. § 76–5–404 (referencing “the
victim” of forcible sexual abuse); id. § 76–5–402.2
(referencing “the victim” of object rape).


7 If one of several aggravating factors can be shown
by the State, a perpetrator can be convicted of
aggravated sexual abuse of a child, a first degree
felony if committed by an adult, which is punishable
by a minimum of five years of imprisonment without
parole, and potentially life imprisonment without
parole. Utah Code Ann. §§ 76–5–404.1(4)–(5), 76–3–
406 (2003). Under the State's proposed application
of the law, therefore, if Z.C. committed more than
five “separate acts” of sexual touching, she could be
adjudicated delinquent for aggravated sexual abuse of
a child. See id. § 76–5–404.1(4)(g).


¶ 19 The State, however, applies Utah Code section 76–
5–404.1 in an unprecedented *1212  manner. By filing
delinquency petitions for child sex abuse against both
participants for sexually touching one another, the State
treats both children as perpetrators of the same act. In this
situation, there is no discernible victim that the law seeks
to protect, only culpable participants that the State seeks


to punish. 8  We know of no other instance in which the
State has attempted to apply any sexual assault crime to


produce such an effect. 9


8 Taking each delinquency adjudication separately, of
course, there is only one perpetrator and one victim.
In the twelve-year-old boy's adjudication, he stood in
the role of perpetrator and Z.C. stood in the role of
victim, while in Z.C.'s adjudication, the State simply
reversed these roles. In other words, the children were
alternatively treated as both victims and perpetrators
for the same act. Because it would be unthinkable to
file even “civil” juvenile court proceedings against a
true victim of such a heinous crime, we conclude that
the State's double prosecution of these children is best
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characterized as charging both as perpetrators for the
same act.


9 The primary fail-safe against the absurd application
of criminal law is the wise employment of
prosecutorial discretion, a quality that is starkly
absent in this case. While the State makes no attempt
to defend the prosecution's charging decision, it
suggests that the particular offense selected by the
prosecutor as the basis for the delinquency petition
is not significant because a juvenile delinquency
adjudication is not a criminal conviction, but merely
a means to bring the juvenile within the guiding
supervision of the juvenile court. If this is truly the
case, it begs the question of why the prosecutor could
not have accomplished the intended result by basing
the delinquency petition on a victimless offense that
more accurately fits the conduct at issue.


¶ 20 We acknowledge that the legislature has
demonstrated its intent to punish both participants
in victimless, extramarital sexual activity under Utah's
adultery and fornication statutes. Id. §§ 76–7–103, –
104. However, these statutes differ from sexual assault
crimes, such as child sex abuse, in both the theory and
degree of punishment. Rather than punishing an actor
who has perpetrated a crime against a victim, these laws
demonstrate the legislature's disapproval of the acts of
both participants for violating a moral standard. Cf.
State v. Houston, 2000 UT App 242, ¶ 11, 9 P.3d 188
(noting that Utah Code section 76–3–201(4), which allows
a court to order restitution to the victim of a crime,
did not apply to a conviction of fornication because it
involves consensual sexual conduct). Because these crimes
do not involve a victim, they involve a lesser degree of
punishment. Both adultery and fornication are punishable
as class B misdemeanors. Utah Code Ann. §§ 76–7–103(2),
–104(2) (2003). Thus, while the legislature clearly could
have intended some degree of simultaneous culpability
for both Z.C. and the twelve-year-old boy under the
fornication statute in order to discourage their admittedly
reckless and age-inappropriate behavior, it is absurd to
conclude that the legislature intended to simultaneously
punish both children for child sex abuse, a crime that
clearly envisions a perpetrator and a victim.


[11]  ¶ 21 A review of the floor debates regarding the
1983 enactment of the Child Kidnaping and Sexual Abuse
Act, L.1983, ch. 88, § 24, which created Utah Code
section 76–5–404.1, reveals no evidence that the legislature
contemplated application of the statute to situations
where the same child was both victim and perpetrator.


See House floor debate on H.B. 209, March 1, 1983;
Senate floor debate on H.B. 209, March 8, 1983. Although
we generally do not consult legislative history where the
meaning of the statute is clear, after finding that the
plain meaning has been applied in an absurd manner, we
seek to confirm that the absurd application was indeed
unintended by the legislature. See Green v. Bock Laundry
Mach. Co., 490 U.S. 504, 527, 109 S.Ct. 1981, 104 L.Ed.2d
557 (1989) (Scalia, J., concurring), superseded by statute
as stated in United States v. Spencer, 25 F.3d 1105, 1109
(D.C.Cir.1994) (“I think it entirely appropriate to consult
all public materials, including the background of Rule
609(a)(1) and the legislative history of its adoption, to
verify that what seems to us an unthinkable disposition ...
was indeed unthought of, and thus to justify a departure
from the ordinary meaning of the word “defendant” in
the Rule. For that purpose, however, it would suffice
to observe that counsel have not provided, nor have we
discovered, a shred of evidence that anyone has ever
proposed or assumed such a bizarre disposition.”).


*1213  ¶ 22 Recent legislative developments bolster our
conclusion that the children's simultaneous delinquency
adjudications could not have been intended by the
legislature. In reaction to the court of appeals' disposition
in this case, the legislature passed a bill that amended
the diversion statute to avoid the application of the child
sex abuse statute in similar cases. See Juvenile Offenses
Diversion Amendment, L.2006, ch. 166, § 1 (codified as
amended at Utah Code Ann. § 77–2–9(2) (Supp.2006)).
Although the previous version of the statute forbade
diversions for crimes “involving a sexual offense against
a victim who is under the age of 14,” Utah Code Ann. §
77–2–9 (2003), the amended version allows diversions for
sexual offenses committed by individuals under the age
of sixteen as long as “the person did not use coercion or
force; there is no more than two years' difference between
the ages of the participants; and it would be in the best
interest of the person to grant diversion,” id. § 77–2–9(2)
(Supp.2006). The State argues that because the legislature
did not change the underlying child sex abuse statute, it
did envision the prosecution of victims as perpetrators,
as happened in this case. We disagree. The underlying
purpose of the amendment was undoubtedly to prevent
future delinquency adjudications similar to Z.C.'s. In fact,
the sponsor of the bill in the House stated, “I think most
of us would agree that when twelve and thirteen years
olds get involved in this kind of behavior it's certainly
not something we want to allow or encourage. We also
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probably do not want to convict them both of ‘rape of a
child’....” Comments of Rep. Fowlke, House floor debate
on S.B. 167, March 1, 2006.


¶ 23 We conclude that the legislature could not have
intended the child sex abuse statute to be applied to
punish Z.C. for the conduct at issue. And the fact that
this is a juvenile court disposition, in which the judge
enjoys considerable latitude in crafting punishments and
assigning state services designed to help the child, does not
change our conclusion. No amount of judicial lenity to
compensate for the absurd application of the law changes
the fact that the application of the law was absurd to
begin with. Moreover, labeling Z.C. with the moniker of
“child abuser,” even within the juvenile court system, can
have serious consequences that were not intended by the
legislature. A delinquency adjudication for sexual abuse
of a child can lead to sentencing enhancements for any
offenses Z.C. might commit while she is a juvenile or even
as an adult if her juvenile record is not expunged. Such
an adjudication also has the potential to affect any civil
proceedings related to the custody of her child or any
future attempts to seek child support from the father.


¶ 24 We therefore vacate Z.C.'s adjudication. We stress,
however, that our holding is narrowly confined to the
application of Utah Code section 76–5–404.1 in situations
where no true victim or perpetrator can be identified.
Even among children under the age of fourteen, there
are unfortunately situations where an older or more
physically mature child abuses a younger or smaller child.
In cases where there is an identifiable distinction between
the perpetrator and the victim, it is manifestly logical
to conclude that the legislature intended to include such
acts within the scope of Utah Code section 76–5–404.1.
In Z.C.'s case, however, where both children were under
the age of fourteen and were of similar age, where both
children met the intent requirement of the statute, and
where there was no evidence of any coercion or force, we


conclude that application of the child sex abuse statute


produces an absurd result. 10


10 Our analysis would likewise apply to all cases similar
to Z.C.'s even if the State elected to charge only one
of the minors involved. We hold that the application
of Utah Code section 76–5–404.1 is absurd where no
true perpetrator or victim exists. And the State may
not create a perpetrator and a victim through selective
prosecution. Rather, charges against the perpetrator
must be based upon a material gap in the maturity of
the two participants, evidence of coercion or force, or
a wider age differential than exists in this case.


CONCLUSION


¶ 25 Even though the plain language of section 76–5–
404.1 allows Z.C. to be adjudicated delinquent for sexual
abuse of a child, we conclude that the filing of delinquency
petitions against both participants produces *1214  an
absurd result not intended by the legislature because,
like all sexual assault crimes, the statute presupposes a
perpetrator and a victim. We therefore hold that the
juvenile court erred in denying Z.C.'s motion to dismiss the
delinquency petition. We remand this matter to the court
of appeals with instructions to remand it to the juvenile
court to vacate Z.C.'s delinquency adjudication.


¶ 26 Chief Justice DURHAM, Justice DURRANT,
and Justice NEHRING concur in Justice PARRISH's
opinion.


¶ 27 Associate Chief Justice WILKINS concurs in the
result.


All Citations


165 P.3d 1206, 582 Utah Adv. Rep. 34, 2007 UT 54
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Synopsis
Background: Defendant who was charged as adult with
murder and other offenses filed motion to dismiss
criminal information for lack of jurisdiction, challenging
constitutionality of automatic waiver statute. The District
Court, Salt Lake, Vernice Trease, J., denied motion.
Defendant sought interlocutory appeal.


Holdings: The Supreme Court, Durham, C.J., held that:


[1] defendant's substantive due process rights were not
violated;


[2] defendant's procedural due process rights were not
violated; and


[3] statute did not violate uniform operation of laws
provision of State constitution.


Affirmed.


Attorneys and Law Firms


*747  Mark L. Shurtleff, Att'y Gen., Kris C. Leonard,
Asst. Att'y Gen., Salt Lake City, for plaintiff.


Ronald J. Yengich, Earl Xaiz, Elizabeth Hunt, Salt Lake
City, for defendant.


DURHAM, Chief Justice:


INTRODUCTION


¶ 1 The State charged sixteen-year-old Ricky Angilau with
murder and other offenses in an adult criminal court.
On interlocutory appeal, Mr. Angilau asks this court
to dismiss the case in the district court on the basis


that the automatic waiver statute 1  *748  underpinning
district court jurisdiction is unconstitutional. Mr. Angilau
challenged the constitutionality of the statute on multiple
grounds. Because we find no state or federal constitutional
basis for voiding the automatic waiver statute, we affirm
the district court's determination that the statute is


constitutional. 2


1 The parties have referred to this statute, Utah Code
§ 78A–6–701 (Supp.2010), as “direct-file,” a term
generally used when the prosecutor has discretion
regarding filing in adult or juvenile court. However, as
the statute now stands, a prosecutor has no discretion:
if the juvenile meets the criteria outlined in this
statute, the prosecutor can only file in adult criminal
court. We refer to the statute as an “automatic
waiver” to be consistent with the vocabulary used in
juvenile justice literature nationwide. Such provisions
are also referred to as “legislative waiver” or
“statutory exclusion” statutes.


2 Much of the district court's decision was devoted to
statutory issues later rendered moot by a significant
revision of the code during the 2010 legislative session.
See 2010 Utah Laws 38. We need not review that part
of the district court's decision, because both parties
have stipulated that those statutory issues are now
moot. We do note that before the revisions there
was some ambiguity regarding the automatic waiver
statute, as manifested by the different interpretations
proffered by the State and Mr. Angilau. However,
the legislative history resolves the ambiguity clearly
in favor of the State's interpretation that the statute
was not meant to allow prosecutorial discretion of
whether to file in an adult or juvenile court where
a defendant met the outlined criteria. See Audio
Recording: Senate Debate on SB 111, 51st Leg.
Gen. Sess. (Feb. 9, 1995) (comment of Senator
Hilyard). The changes in the statutory scheme
regarding the automatic waiver statute are therefore
merely clarifying, and the new version is retroactively
applicable to Mr. Angilau. See Salt Lake Cnty. v.
Holliday Water Co., 2010 UT 45, ¶ 41, 234 P.3d 1105.


BACKGROUND
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¶ 2 The State alleges the following facts. In January 2009,
sixteen-year-old Ricky Angilau arranged to fight another
juvenile near school property. On his way to the fight, Mr.
Angilau showed a friend a gun that he was carrying. While
fighting, Mr. Angilau grew tired, pulled out the gun, and
fired one shot in the air. He then lowered the gun, pointed
it at a group of onlookers, and fired another shot that
killed Esteban Manuel Saidi, another minor. Mr. Angilau
fled, throwing the gun over the fence of a house he passed.


¶ 3 On January 26, 2009, the State charged Mr. Angilau
in the district court under the automatic waiver statute,
Utah Code Ann. § 78A–6–701(1)(a) (2008), with murder,
obstruction of justice, carrying a concealed dangerous
weapon, and possession of a firearm on school premises.
Mr. Angilau moved to dismiss the criminal information
for lack of jurisdiction, arguing that the automatic waiver
statute is unconstitutional. Mr. Angilau also argued that
this statute cannot be harmonized with various other
statutes in Utah's Juvenile Court Act, Utah Code Ann. §
78A–6–101 to –1210 (2008 & Supp.2010).


¶ 4 The district court held that the automatic waiver
statute is constitutional and interpreted relevant law in a
manner to preserve the statute's operability. Mr. Angilau
sought and received an interlocutory appeal of the district
court's ruling.


¶ 5 After oral arguments, the Utah Legislature
significantly revised the relevant statutes. See 2010 Utah
Laws 38. Both parties stipulated that the amendments
mooted statutory issues and some constitutional issues
in this case, but differed on what constitutional issues
remain. See supra note 2.


¶ 6 This court has jurisdiction under Utah Code section
78A–3–102(3)(h) (Supp.2010).


STANDARD OF REVIEW


[1]  ¶ 7 “The constitutionality of a statute is a question
of law that we ... review for correctness.” Merrill v.
Utah Labor Comm'n, 2009 UT 26, ¶ 5, 223 P.3d 1089.
We are “ ‘guided by the well-settled proposition that
all statutes are presumed to be constitutional and the
party challenging a statute bears the burden of proving
its invalidity.’ ” Id. (quoting Blue Cross & Blue Shield
of Utah v. State, 779 P.2d 634, 637 (Utah 1989)); see


also State v. Herrera, 1999 UT 64, ¶ 18, 993 P.2d 854
(“In testing the constitutionality of legislation, ... we
construe the legislation, to the extent possible, as being
in compliance with the federal and state constitutions.
Given the importance of not intruding into the legislative
prerogative, we do not strike down legislation unless it
clearly violates a constitutional provision. We resolve
any reasonable doubts concerning legislation in favor of
constitutionality.” (citations omitted)).


*749  ANALYSIS


¶ 8 Mr. Angilau, although a sixteen-year-old minor at
the time, was charged as an adult with multiple offenses,
including murder. The district court asserted jurisdiction
under Utah's automatic waiver statute, which states
in relevant part that “[t]he district court has exclusive
original jurisdiction over all persons 16 years of age or
older charged with ... an offense which would be murder or
aggravated murder if committed by an adult.” Utah Code


Ann. § 78A–6–701(1) (Supp.2010). 3  Mr. Angilau argues


that the statute is unconstitutional on multiple grounds. 4


Because we find no constitutional basis for voiding
the automatic waiver statute, we uphold the district
court's decision that it is constitutional. As explained
above, we begin with the presumption that the statute is
constitutional, Merrill v. Utah Labor Comm'n, 2009 UT
26, ¶ 5, 223 P.3d 1089, and “resolve any reasonable doubts
concerning legislation in favor of constitutionality.” State
v. Herrera, 1999 UT 64, ¶ 18, 993 P.2d 854.


3 Because changes to this statute since the time of Mr.
Angilau's offense have merely been clarifying, we refer
to the present version throughout this opinion. See
supra note 2.


4 We do not address arguments mooted by the revisions
to the Utah Code that occurred after oral arguments
in this case. See Reply to State's Concurrence with
Suggestion of Mootness, filed April 5, 2010; 2010
Utah Laws 38; supra note 2.


I. THE AUTOMATIC WAIVER STATUTE
DOES NOT VIOLATE DUE PROCESS


AS APPLIED TO MR. ANGILAU


¶ 9 Mr. Angilau makes several arguments claiming that
he is entitled to fundamental elements of due process in
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determining whether he should be under the jurisdiction
of an adult or juvenile court. We examine his arguments
under both the substantive and procedural due process
doctrines.


A. The Automatic Waiver Statute Does
Not Violate Substantive Due Process Under


Either the Utah or Federal Constitution


[2]  [3]  [4]  [5]  ¶ 10 “When undertaking a substantive
due process analysis under both article I, section 7 of the
Utah Constitution and the Fourteenth Amendment of the
United States Constitution, this court applies a rational
basis test unless the governmental action implicates a
fundamental right or interest.” State v. Candedo, 2010 UT
32, ¶ 16, 232 P.3d 1008. If there is no fundamental right at
issue, “a statute will not violate substantive due process if
it is rationally related to a legitimate state interest.” Id. ¶ 19
(internal quotation marks omitted). “[O]ur rational basis
analysis is limited to determin[ing] whether the legislature
overstepped the bounds of its constitutional authority in
enacting [the statute at issue,] not whether it made wise
policy in doing so.” Id. (alterations in original) (internal
quotation marks omitted). This court will uphold a statute
under the rational basis standard “if it has a reasonable
relation to a proper legislative purpose, and [is] neither
arbitrary nor discriminatory.” Id. ¶ 24 (alterations in
original) (internal quotation marks omitted).


[6]  [7]  ¶ 11 Mr. Angilau argues that this case involves
a fundamental right requiring a heightened standard of
scrutiny. But, as will be discussed throughout this opinion,
we conclude that Mr. Angilau has no fundamental right to
treatment in the juvenile system. See, e.g., State v. Mohi,
901 P.2d 991, 1005 (Utah 1995). The juvenile system is
a legislative creation, and the legislature can choose to
exclude certain minors from that system so long as the
exclusion is not arbitrary or impermissibly discriminatory.
State ex rel. N.H.B., 777 P.2d 487, 492 (Utah App.1989).
Where a right is created only by statute, the legislature can


certainly choose not to create it. 5  We therefore proceed
with a rational basis review.


5 Mr. Angilau argues multiple bases for recognition of
a fundamental or critical right that are addressed in
Parts I.B, II.C and IV of this opinion.


¶ 12 The essential function of the automatic waiver statute
at issue in this case is to automatically place the oldest
juvenile offenders who have allegedly committed the most
serious crimes (murder or aggravated murder) under the
jurisdiction of adult criminal *750  courts. See Utah


Code Ann. § 78A–6–701(1)(a). 6  Because there are longer
sentences available in adult courts, convicted defendants
can be removed from society for a greater period of time
than would be possible in juvenile proceedings. Protection
of society from dangerous individuals is unquestionably
a legitimate government purpose, and potentially longer
incarceration is rationally related to that purpose. The
qualifications regarding age and severity of crime are not
arbitrary, because they reasonably relate to the degree
of threat to society that an individual might pose. Older
children, for example, are generally bigger, stronger, and
harder to restrain than younger children. And children
who have allegedly committed murder would generally
be considered more dangerous to society than those
who allegedly committed less violent acts. Nor are those
qualifications discriminatory in ways objectionable under
the Utah or federal constitutions. See infra Part II.
Therefore, the automatic waiver statute passes a rational
basis standard of review under substantive due process.


6 Besides providing the district court exclusive original
jurisdiction over minors sixteen and older who are
charged with murder or aggravated murder, the
statute also grants the same jurisdiction “over all
persons 16 years of age or older charged with ... an
offense which would be a felony if committed by an
adult if the minor has been previously committed to
a secure facility as defined in Section 62A–7–101.”
Utah Code Ann. § 78A–6–701(1)(b). This part of the
statute is not at issue in this case, and we do not
address it.


B. The Automatic Waiver Statute Does
Not Violate Procedural Due Process Under


Either the Utah or Federal Constitution


[8]  [9]  ¶ 13 “Utah's constitutional guarantee of due
process is substantially the same as the due process
guarantees contained in the Fifth and Fourteenth
amendments to the United States Constitution. Therefore,
our analysis of questions concerning procedural due
process under [both state and federal] constitutions are
also substantially the same.” Bailey v. Bayles, 2002 UT 58,
¶ 11 n. 2, 52 P.3d 1158 (internal quotation marks omitted).
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Both constitutions provide that there must be due process
of law to deprive any person of “life, liberty or property.”
U.S. Const. amend. V and XIV; Utah Const. art. I, § 7.
Procedural due process guarantees minimal requirements
of notice and a hearing where there are significant interests
of life, liberty, or property at stake. All parties agree that
Mr. Angilau received no hearing regarding whether his
prosecution should be in adult or juvenile court, because
the automatic waiver statute bypasses the juvenile system
entirely. The question then is whether Mr. Angilau had
a significant life, liberty, or property interest at stake. If
he did, then he was denied proper procedural due process
when his case went to the district court without a hearing
in the juvenile court.


¶ 14 Mr. Angilau argues he had a liberty interest at stake
because of the longer and harsher sentences available in
adult criminal court, and because of the possibility of
being incarcerated in adult institutions. The incarceration
question is a distinct and separate issue, which we do not
address here, because it is not the subject of the automatic


waiver statute. 7  The statute at issue controls jurisdiction
but mentions nothing regarding location or conditions of
incarceration. As far as the “harsher” sentences available
in adult court are concerned, they do not implicate a
liberty interest for Mr. Angilau, because he was never
entitled to juvenile jurisdiction once he met the criteria in
the automatic waiver statute. See Utah Code Ann. § 78A–
6–701(1)(a). One cannot hold an interest in something to
which one was never entitled. See Mohi, 901 P.2d at 1005.
Just as a person who allegedly commits a crime at the age
of 18 cannot hold an interest in being tried in juvenile
court, neither can someone who meets the qualifications
outlined in the automatic waiver statute.


7 That question is pending in a companion case.


¶ 15 Mr. Angilau attempts to use a footnote from our
decision in Mohi to show that all juveniles must first
receive some procedural due process in the juvenile court
before they may be prosecuted as adults. Mr. Angilau's
reliance on this footnote is misplaced, because both federal
cases cited therein are *751  distinguishable from this
case. The footnote in Mohi states:


Whether the legislature can try all juveniles as adults
without any opportunity for review may raise federal
constitutional questions. See, e.g., Kelley v. Kaiser, 992
F.2d 1509 (10th Cir.1993). “Having created the juvenile
court system, under Kent, it is the State's decision to


seek to treat a juvenile as an adult that, in and of itself
triggers the need for a hearing.” Id. at 1515 (emphasis
added) (citing Kent v. United States, 383 U.S. 541 [86
S.Ct. 1045, 16 L.Ed.2d 84 (1966) ]).


Id. at 1003 n. 19. The critical difference between Kent
and Kelley, and this case, is that in the federal cases
the juvenile court was at least initially presumed to have
proper jurisdiction over the minors involved and transfer
to adult court was at issue. See Kent, 383 U.S. at 552, 86
S.Ct. 1045; Kelley, 992 F.2d at 1511. Thus, the minors in
those cases possessed a liberty interest created by statute


that they were in danger of losing. 8


8 Although the statute at issue in Kelley on its face
did not provide the liberty interest for sixteen- and
seventeen-year-old males, the statute was the basis for
the liberty interest when it was found to violate equal
protection. See infra ¶ 17.


¶ 16 Kent, for example, involved waiver of juvenile
court jurisdiction where the juvenile court had original
jurisdiction over the child. See 383 U.S. at 552, 86 S.Ct.
1045. Kent mandated that a child receive the opportunity
for at least an informal hearing with assistance of counsel
who has access to all relevant records before the juvenile
court could waive its jurisdiction over the juvenile. Id. at
561–62, 86 S.Ct. 1045. Kent also outlined determinative
factors to be considered when deciding whether to waive
juvenile court jurisdiction. Id. at 566–67, 86 S.Ct. 1045.


¶ 17 Kelley involved a statute that had been declared
unconstitutional in a previous case on equal protection
grounds based on gender discrimination. The offending
statute defined delinquent children as males under sixteen
and females under eighteen who violated the law. See 992
F.2d at 1511 n. 3. To remedy past errors under that statute,
courts had to determine whether a male child would have
been able to be certified as an adult at the time of his trial.
Id. at 1511. Thus, in effect, it was much like Kent in that
juvenile jurisdiction was presumed to have existed initially
and could only be waived after a hearing.


¶ 18 By contrast, in Utah's statutory scheme, the
legislature has bypassed the juvenile system entirely,
giving original jurisdiction to adult courts under certain
circumstances (none of which involve the type of
discrimination that was at issue with the statute in Kelley
). Because Mr. Angilau was sixteen years old and was
charged with murder, he fell under Utah's automatic
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waiver statute and was immediately subject to the district
court's jurisdiction. See Utah Code Ann. § 78A–6–
701(1)(a). He did not possess any initial statutory rights
associated with juvenile court protections and thus could


not be deprived of rights he never held. 9


9 We have already held that a child's interest in his or
her trial forum is “critical,” but we clarify that the
interest in remaining under juvenile court jurisdiction
only exists where there is an initial legislative right to
be included in the juvenile system. See Mohi, 901 P.2d
at 998–99; State ex rel. Clatterbuck, 700 P.2d 1076,
1079 (Utah 1985).


¶ 19 Because Mr. Angilau held no initial right (statutory
or constitutional) to be brought before a juvenile court,
there was no need for a hearing before charging him in
adult court. The automatic waiver statute, therefore, does
not violate procedural due process.


II. THE AUTOMATIC WAIVER STATUTE DOES
NOT VIOLATE THE UTAH CONSTITUTION'S


UNIFORM OPERATION OF LAWS PROVISION
OR FEDERAL EQUAL PROTECTION


¶ 20 Mr. Angilau has challenged the constitutionality
of the automatic waiver statute under both the Utah
Constitution's uniform operation of laws provision and
the United States Constitution's Equal Protection Clause.
Because the uniform operation of laws provision offers
the same, if not more, protections than the federal Equal
Protection *752  Clause, we need only address whether
the statute conflicts with Utah's Constitution on this
point.


The uniform operation of laws
provision and the Equal Protection
clause address similar concerns in
determining the constitutionality of
a statute. Both have as their basic
concept the settled concern of the
law that the legislature be restrained
from the fundamentally unfair
practice of creating classifications
that result in different treatment
being given [to] persons who are,
in fact, similarly situated. The
two provisions are substantially
parallel. Accordingly, because our


review [of] legislative classifications
under article I, section 24 [of
the Utah Constitution] ... is at
least as exacting and, in some
circumstances, more rigorous than
the standard applied under the
[Fourteenth Amendment of the]
federal constitution, we evaluate the
constitutionality of the statute under
Utah law.


Merrill v. Utah Labor Comm'n, 2009 UT 26, ¶ 7, 223 P.3d
1089 (alterations in original) (internal quotation marks
omitted).


The essence of the uniform
operation of laws principle is that
legislative classifications resulting
in differing treatment for different
persons must be based on actual
differences that are reasonably
related to the legitimate purposes
of the legislation. [P]ersons
similarly situated should be treated
similarly, and persons in different
circumstances should not be treated
as if their circumstances were the
same.


Id. ¶ 6 (alterations in original) (internal quotation marks
omitted).


[10]  [11]  ¶ 21 When determining the constitutionality of
a statute under the uniform operation of laws provision,
we ask (1) what classifications the statute creates; (2)
“whether different classes ... are treated disparately;”
and (3) if there is disparate treatment between classes,
“whether the legislature had any reasonable objective that
warrants the disparity.” State v. Schofield, 2002 UT 132, ¶
12, 63 P.3d 667 (alteration in original) (internal quotation
marks omitted). On the third point, there are two possible
levels of scrutiny—each involving a three-part analysis.
See State v. Drej, 2010 UT 35, ¶ 34, 233 P.3d 476.
If “a legislative enactment implicates a fundamental or
critical right or creates classifications which are considered
impermissible or suspect in the abstract, we apply a
heightened degree of scrutiny.” Gallivan v. Walker, 2002
UT 89, ¶ 40, 54 P.3d 1069 (internal quotation marks
omitted); see also id. ¶¶ 41–43 (outlining the heightened
test). Otherwise, we employ a rational basis review that
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involves determining (1) whether the classification is
reasonable; (2) whether the objectives of the legislative
action are legitimate, and (3) whether there is a reasonable
relationship between the classification and the legislative
purpose. See Merrill, 2009 UT 26, ¶¶ 8–9, 223 P.3d 1089;
Drej, 2010 UT 35, ¶ 34, 233 P.3d 476.


A. The Automatic Waiver Statute Creates a Classification


¶ 22 The automatic waiver statute creates a classification
premised on the alleged offender's age together with the
offense(s) charged. The plain language of the statute
specifies that minors who are sixteen years of age or
older and are charged with murder or aggravated murder
will automatically be under the district court's “exclusive


original jurisdiction.” 10  Utah Code Ann. § 78A–6–
701(1)(a). The juvenile statutory scheme provides that
children under sixteen who commit murder or aggravated
murder will at least begin under the jurisdiction of the
juvenile court, as will sixteen- and seventeen-year-olds


who commit lesser offenses. 11  See id. § 78A–6–101 to –
1210.


10 See supra n. 5.


11 This will not be the case if the sixteen- or seventeen-
year-olds are charged with felonies and qualify under
other conditions of the automatic waiver statute. See
supra note 5.


B. The Automatic Waiver Statute Provides
Disparate Treatment of an Identifiable Class


[12]  [13]  ¶ 23 “Disparate treatment exists when the
statutory scheme work [s] a discriminatory hardship on
an identifiable group of persons who were singled out for
treatment different from that to which other identifiable
*753  groups were made subject.” Drej, 2010 UT 35,


¶ 36, 233 P.3d 476 (alteration in original) (internal
quotation marks omitted). The groups must also be
similarly situated. Id. It cannot be disputed that the
potential consequences for the same alleged actions can
be much more severe in adult courts than in juvenile
courts—especially in the case of murder, as is at issue
here. And while sixteen-year-olds charged with murder
may not be similarly situated to sixteen-year-olds charged
with lesser crimes, see id. ¶¶ 36–39, we are not prepared


to hold that fifteen-year-olds charged with murder are
not similarly situated to sixteen-year-olds charged with
the same crime. The two might be days apart in age,
yet treated very differently under the law. The statutorily
created classification thus does create disparate treatment.


C. The Legislature Has Reasonable Objectives
That Warrant the Disparate Treatment


[14]  ¶ 24 Having determined the statute creates a
classification with disparate treatment, we must decide
the level of scrutiny to apply in analyzing whether the
legislature has reasonable objectives that warrant the
disparate treatment. Mr. Angilau argues that the statute
implicates “fundamental or critical rights” deserving of
heightened scrutiny. See Gallivan, 2002 UT 89, ¶ 40, 54
P.3d 1069. We note that the classifications at issue here
(age and severity of offense) are not “impermissible or
suspect” classifications that would also require heightened
review. See id.; see also Merrill, 2009 UT 26, ¶ 8, 223
P.3d 1089 (“We ... subject classifications based on age
to rational basis review.”). Mr. Angilau proffers several
possible fundamental or critical rights in arguing for
heightened scrutiny. He argues the statute “impinges upon
the liberty and lives of our children” and that “education is
likewise jeopardized by prosecution in the adult system.”


¶ 25 While life and liberty are indeed fundamental rights,
the automatic waiver statute does not rob minors of
any of the constitutional protections in that regard that
are available to all persons subject to the district court's
jurisdiction, regardless of age. Although juvenile courts
may provide more statutory protection for an individual's
life and liberty than required by the United States and
Utah constitutions, persons who do not qualify for
statutorily created extra protections have no standing
to claim an interest in those extra protections absent
improper discrimination. See supra Part I.B.


¶ 26 As for a minor's right to education, this is a
fundamental right, but it is not relevant to this opinion.
See Utah Const. art. X, § 1; Logan City Sch. Dist.
v. Kowallis, 94 Utah 342, 77 P.2d 348, 352 (1938). If
minors in adult prisons are not receiving education in
accordance with applicable laws, that is a serious situation
that should be remedied—but it is not the subject of the
statute at issue. We consider the location and conditions
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of confinement as a separate issue from the jurisdictional
concerns addressed in the automatic waiver statute.


¶ 27 Because Mr. Angilau has failed to identify a
fundamental right or suspect class at issue in the statute,
we will not use a heightened standard of scrutiny. We
proceed with the three-part inquiry under a rational basis


review. 12


12 Some past cases have called the heightened review a
“reasonable in relation” test, but since those terms are
used in the rational basis test, and not the heightened
review as outlined in Gallivan v. Walker, 2002 UT 89,
¶ 40, 54 P.3d 1069, we dispense with that label.


1. The Classification in the Automatic Waiver Statute Is
Reasonable
[15]  [16]  ¶ 28 “Broad deference is given to the legislature


when assessing ‘the reasonableness of its classifications
and their relationship to legitimate legislative purposes.’
” ABCO Enters. v. Utah State Tax Comm'n, 2009 UT
36, ¶ 17, 211 P.3d 382 (quoting Blue Cross & Blue Shield
of Utah v. State, 779 P.2d 634, 637 (Utah 1989)). A line
drawn based on age will necessarily appear somewhat
arbitrary, because people close to the boundary on either
side may be very similarly situated. But this court and
“the United States Supreme Court [have] held that age is a
permissible method of classifying individuals *754  where
a rational basis exists.” Merrill, 2009 UT 26, ¶ 12, 223
P.3d 1089. Thus age is not an unreasonable classification
per se. Making a classification according to severity of
offense is also not unreasonable per se. See Drej, 2010 UT
35, ¶ 18, 233 P.3d 476 (“The legislature unquestionably
has the exclusive authority to define what acts constitute
crimes and what the elements of those crimes are.”) If
the legislature can define crime and punishment, it is only
reasonable that it can classify individuals based on charges
related to those crimes. Finally, the classification at issue,
consisting of the oldest minors charged with murder, is
reasonable because it applies equally and predictably to
all members within the class. See Schofield, 2002 UT
132, ¶ 14, 63 P.3d 667 (“The statute applies equally and
predictably to all [alleged] offenders .... [and therefore]
the treatment is not arbitrary or without an objective
standard.”). The minor's “age at the commencement of
legal proceedings is quickly and objectively ascertained.”
Id. The only discretion the prosecutor has in relation to
the automatic waiver statute is “traditional prosecutor[ial]
discretion” in determining what charges to pursue. See


Mohi, 901 P.2d at 1002–04 (“Selecting a charge to fit the
circumstances of a defendant and his or her alleged acts
is a necessary step in the chain of any prosecution ....
requir[ing] a legal determination on the part of the
prosecutor as to which elements of an offense can likely
be prove[n] at trial.”).


2. The Objectives of the Automatic Waiver Statute Are
Legitimate
[17]  ¶ 29 In determining whether legislative objectives


are legitimate, “we are not limited to considering those
purposes that can be plainly shown to have been held by
some or all legislators. We will sustain a classification if we
can reasonably conceive of facts which would justify the
distinctions.... [I]t is enough that they may be reasonably
imputed to the legislative body.” Blue Cross & Blue Shield,
779 P.2d at 641 (internal quotation marks omitted).


¶ 30 While we need identify only one possible legitimate
purpose behind the legislation at issue, in this case
there are multiple legitimate objectives. The State
suggests that the statute serves purposes of public safety,
appropriate sanctions, and individual accountability—the
first purposes mentioned in the Juvenile Court Act. See
Utah Code Ann. § 78A–6–102(5)(a) (2008). This is not an
exhaustive list of possible legitimate objectives behind the
statute, but these purposes are clearly within the bounds
of legitimate governmental concern.


3. There Is a Reasonable Relationship Between the
Classification and the Legislative Purpose
¶ 31 “In the last step of the three-part inquiry,
we determine whether the legislature's classification is
reasonably related to its legitimate objectives.” Merrill,
2009 UT 26, ¶ 22, 223 P.3d 1089; see also Blue
Cross & Blue Shield, 779 P.2d at 641 (“The third and
most critical question is whether the legislature chose a
permissible means to achieve its legitimate ends.”). Does
placing the oldest children charged with murder directly
in adult courts further the purposes of public safety,
appropriate sanctions, and individual accountability?
Given that in the juvenile system individuals cannot
be detained beyond the age of twenty-one, Utah Code
Ann. § 78A–6–120 (2008), and because juvenile court
does not allow for criminal convictions, id. § 78A–6–
116(1) (Supp. 2010), the classifications appear designed
to further legitimate objectives. The longer sentences
available in adult courts could provide greater protection
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of society from dangerous individuals. It also would
seem to promote individual accountability and more
appropriate sanctions to have criminal convictions and
longer sentences available where the oldest minors are
charged with murder. For example, it would seem
inappropriate to have the oldest juveniles facing the
shortest detainment for murder, because of the shorter
period before their twenty-first birthdays.


¶ 32 The legislature certainly could have chosen more
lenient means to further these same objectives—such
as requiring certification hearings for these minors,
thus permitting any falsely accused or developmentally
impaired children, for example, to remain in the juvenile
system. But there is no requirement *755  that an
otherwise permissible classification be the best of all
alternatives. Here the statute “clearly applies equally
to all persons within the classes it creates and the
disparate treatment given the statutory classes is based on
differences that have a reasonable tendency to further the
objectives of the statute. It is therefore uniform both on
its face and in operation.” Schofield, 2002 UT 132, ¶ 18,
63 P.3d 667. Therefore, we hold that the automatic waiver
statute comports with the Utah Constitution's uniform
operation of laws provision. Because it passes scrutiny
under this test, it also satisfies federal equal protection
requirements. See Merrill, 2009 UT 26, ¶ 7, 223 P.3d


1089. 13


13 Although we find there is a reasonable relationship
between the classification and the legislative purpose,
we note that there is emerging research showing
“higher recidivism rates among offenders who had
been transferred to [adult] criminal court, compared
with those who were retained in the juvenile system.”
Richard E. Redding, Juvenile Transfer Laws: An
Effective Deterrent to Delinquency?, OJJDP Juv.
Just. Bull., June 2010, at 1, 6. Possible explanations
include:


• The stigmatization and other negative effects
of labeling juveniles as convicted felons.
• The sense of resentment and injustice
juveniles feel about being tried and punished
as adults.
• The learning of criminal mores and behavior
while incarcerated with adult offenders.
• The decreased focus on rehabilitation and
family support in the adult system.


A felony conviction also results in the loss of
a number of civil rights and privileges, further


reducing the opportunities for employment and
community reintegration.


Id. at 7 (citation omitted). Thus, there would
clearly also be a reasonable basis for keeping these
juveniles within the juvenile system should the
legislature choose to do so.


III. THE AUTOMATIC WAIVER STATUTE DOES
NOT VIOLATE UTAH'S PROHIBITION ON THE
ENACTMENT OF SPECIAL OR PRIVATE LAWS


[18]  ¶ 33 Mr. Angilau argues that the automatic
waiver statute violates article VI, section 26 of
Utah's constitution, because that provision “forbids
the legislature to enact laws that create unnatural
classifications, which separate out people who are not
legitimately particularized or separated from the group


of which they are a natural or intrinsic part.” 14  Because
the analysis that satisfies the uniform operation of laws
provision also satisfies this provision of the constitution,
see Grand Cnty. v. Emery Cnty., 2002 UT 57, ¶ 24, 52 P.3d
1148, we hold there is no violation for the same reasons
explained previously. See supra Part II.


14 Mr. Angilau cited Utah Farm Bureau Insurance Co.
v. Utah Insurance Guaranty Ass'n, 564 P.2d 751, 754
(Utah 1977), in support of this argument.


IV. WE FIND NO VALID BASIS AMONG
MR. ANGILAU'S ARGUMENTS FOR A


CONSTITUTIONAL RIGHT FOR ALL MINORS
TO BE PROSECUTED IN JUVENILE COURT


¶ 34 The rest of Mr. Angilau's arguments are predicated
on the notion that Utah should recognize a constitutional
right for all juveniles to be treated in juvenile court.
These arguments are rather cursorily briefed and have not
identified a single case or court that has adopted such a
premise. In the absence of a textual basis or persuasive
authority derived from other sources, we are not prepared
to recognize such a right in this case.


¶ 35 Mr. Angilau argues this right could be supported by
multiple provisions of the Utah and federal constitutions.
Under the Utah Constitution he argues article I, section
7 (the due process provision) could support this right,
because it “has previously been interpreted to require a
full panalopy of procedural rights in contexts such as this
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one, wherein both life and liberty are at stake.” 15  As
discussed earlier in this opinion, Mr. Angilau has no more
life and liberty interests at stake than any adult facing
criminal charges, and he is subject to the same breadth
of constitutional protections as apply to those adults. See
supra Part I. His argument under federal due process fails
for similar reasons. See Bailey v. Bayles, 2002 UT 58, ¶ 11
n. 2, 52 P.3d 1158.


15 Mr. Angilau cites Christiansen v. Harris, 109 Utah 1,
163 P.2d 314, 317 (1945), in support of this statement.


*756  ¶ 36 Under both article I, section 24 (the
uniform operation of laws provision) and article VI,
section 26 (the prohibition of special or private laws) of
the Utah Constitution, Mr. Angilau makes arguments
regarding the prohibition of unnatural or unreasonable
classifications among children. However, as described at
length earlier in this opinion, we cannot conclude that
the relevant classifications are unreasonable. See supra
Parts II–III. His federal equal protection argument fails
for similar reasons. See Merrill v. Utah Labor Comm'n,
2009 UT 26, ¶ 7, 223 P.3d 1089.


¶ 37 Under article I, section 9 (the unnecessary rigor
provision) of the Utah Constitution, Mr. Angilau argues
that “[c]lassifications which remove children from juvenile
court, and risk their placement in adult detention facilities,
without regard to their actual cases and circumstances, are
by nature overbroad and unduly harsh, and dehumanize
and degrade those individual children who need and
deserve to be protected by the juvenile court system.”
Again, this court views the questions of conditions
and location of confinement as separate from that of
jurisdiction, and we do not consider them here. The statute
at issue says nothing regarding conditions or location of
incarceration of minors under district court jurisdiction—
those issues are addressed by other statutes in the Juvenile
Court Act. See Utah Code Ann. § 78A–6–101 to –1210.


¶ 38 Under article I, section 27 (the provision stating
that “[f]requent recurrence to fundamental principles is
essential to the security of individual rights and the
perpetuity of free government”), Mr. Angilau argues
that because the State “has a well-developed juvenile
court system to protect its children and strengthen family
units .... [t]his State must uniformly protect the rights of
children prosecuted in juvenile court, unless a thorough
and proper inquiry and adjudication calls for prosecution


in the adult system.” The State properly responds that Mr.
Angilau “ignores the myriad of other purposes behind the
juvenile system” and that the “section is no less well met
by the State's interest in protecting society from violent
juvenile offenders.” The legislature, in creating a “well-
developed juvenile court,” has opted to exclude the oldest
minors charged with murder from its jurisdiction, and
that choice is consistent with the fundamental principle of
protecting society.


¶ 39 This court has repeatedly observed that “[a] juvenile
has no right to treatment in the juvenile system.” State
v. Bell, 785 P.2d 390, 399 (Utah 1989); accord State v.
Mohi, 901 P.2d 991, 1005 (Utah 1995) (“[T]he state is
not required to give juvenile status to anyone.”); State
ex rel. Atcheson, 575 P.2d 181, 184 (Utah 1978) (“In
regard to appellant's claim of ‘right’ to treatment in the
juvenile system, there simply is no such right.”). What
the legislature has done with the automatic waiver statute
is precisely what we explained in Mohi it is authorized
to do: “If it is the legislature's determination to have all
members of a certain group of violent juveniles (such as
repeat offenders, those who use guns, etc.) tried as adults,
it is free to do so.” 901 P.2d at 1003.


CONCLUSION


¶ 40 Mr. Angilau has not met the burden of demonstrating
that the automatic waiver statute is unconstitutional. See
State v. Mohi, 901 P.2d 991, 996 (Utah 1995). Neither has
he demonstrated an inherent right to juvenile treatment
for all juveniles in the Utah or federal constitutions.
Accordingly, we affirm the district court's decision that
Utah Code section 78A–6–701 is constitutional as applied
to Mr. Angilau.


¶ 41 Associate Chief Justice DURRANT, Justice
PARRISH, Justice NEHRING, and Judge HADLEY
concur in Chief Justice DURHAM's opinion.


¶ 42 Justice WILKINS does not participate herein; Judge
SCOTT M. HADLEY sat.


All Citations
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371 P.3d 1
Supreme Court of Utah.


STATE of Utah, Petitioner,
v.


Jimmy D. GUARD, Respondent.


No. 20140039.
|


Dec. 31, 2015.
|


Rehearing Denied April 20, 2016.


Synopsis
Background: Defendant was convicted in the Fourth
District Court, Provo Department, Lynn W. Davis, J., of
child kidnapping. He appealed. The Court of Appeals, 316
P.3d 444, vacated. State filed petition for writ of certiorari.


Holdings: The Supreme Court, Durrant, C.J., held that:


[1] new rules of criminal procedure announced in judicial
decisions apply retroactively to all cases pending on direct
review, abrogating State v. Norton, 675 P.2d 577, State v.
Hoff, 814 P.2d 1119, State v. Gordon, 913 P.2d 350, State v.
Baker, 935 P.2d 503, and State v. Lovell, 262 P.3d 803, and


[2] trial court acted within its discretion in ruling
that defendant's proposed expert testimony regarding
eyewitness identification was not sufficiently reliable.


Decision of the Court of Appeals reversed.


Attorneys and Law Firms


*2  Sean D. Reyes, Att'y Gen., Jeffrey S. Gray, Asst. Att'y
Gen., Salt Lake City, for petitioner.


Margaret P. Lindsay, Matthew R. Morrise, Salt Lake
City, for respondent.


Chief Justice DURRANT authored the opinion of the
Court, in which Associate Chief Justice LEE, Justice
DURHAM, Justice HIMONAS, and Judge HARRIS
joined. Having recused herself due to her resignation from


this court, Justice PARRISH did not participate herein;
Judge RYAN M. HARRIS sat.


On Certiorari to the Utah Court of Appeals


Chief Justice DURRANT, opinion of the Court:


Introduction


¶ 1 We are asked to review the court of appeals' retroactive
application of our decision in State v. Clopten to Mr.
Guard's case. We issued Clopten while Mr. Guard's
case was on direct appeal. In Clopten, we held that “in
cases where eyewitnesses are identifying a stranger and
one or more established factors affecting accuracy are
present, the testimony of a qualified expert is both reliable


and helpful, as required by *3  rule 702.” 1  Prior to
Clopten, there was a “de facto presumption against the
admission of eyewitness expert testimony,” and courts


generally relied on jury instructions to address this issue. 2


Mr. Guard's motion to put on an expert on eyewitness
testimony was denied because he failed to establish that
such testimony was reliable, but the jury was instructed
on the possible issues surrounding eyewitness testimony.
The jury found Mr. Guard guilty of kidnapping, and he
was subsequently sentenced to a prison term of ten years
to life. Mr. Guard timely appealed his conviction, but his
appeal was delayed due to his attorney's failure to file a
docketing statement.


1 2009 UT 84, ¶ 49, 223 P.3d 1103.


2 Id. ¶ 30.


¶ 2 In deciding whether to apply Clopten retroactively,
the court of appeals acknowledged our “clear break”
rule regarding retroactive application of new rules of
criminal procedure to cases on direct review, but declined
to apply it. Rather, the court concluded that the “unusual
circumstances” in this case required the retroactive


application of our rule in Clopten. 3  The court reasoned
that, because the cases were very similar and were tried
around the same time, if Mr. Guard's case had not been
delayed, Guard and Clopten would “almost inevitabl[y] ...
have been either consolidated on appeal or treated as
companion cases” and the result in Guard “would have


been identical to the result in Clopten.” 4  Thus the court
stated, “it seems inconsistent with the administration of
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justice to deny Guard the benefit of the supreme court's
approach in Clopten where, but for the happenstance that
delayed Guard's appeal, it appears to us that the same


analysis would have been applied to both cases.” 5  The
court therefore applied the rule in Clopten, holding that
it was harmful error for the trial court not to admit Mr.
Guard's eyewitness expert.


3 State v. Guard, 2013 UT App 270, ¶ 18, 316 P.3d 444.


4 Id.


5 Id. ¶ 19.


¶ 3 The State appealed. It argues that Clopten was a “clear
break” from our previous caselaw on the admissibility
of eyewitness expert testimony and should not have been
applied retroactively. The State also argues that Mr.
Guard did not preserve the issue. Mr. Guard counters that
the court of appeals did not apply Clopten retroactively
(but merely found it persuasive), that Clopten was not a
“clear break,” and that Mr. Guard adequately preserved
the issue.


¶ 4 We reverse. We conclude that Mr. Guard adequately
preserved the issue. We decline to decide whether Clopten
was a “clear break” (and therefore should not have been
given retroactive application) because we conclude that
our “clear break” rule is flawed and therefore abandon
it. Instead, we return to our prior precedent—new rules
of criminal procedure announced in judicial opinions are
applicable retroactively to all cases pending on direct
review at the time the new rule is announced.


¶ 5 After determining that Clopten applies retroactively
to Mr. Guard's case, we then address whether the trial
court abused its discretion under the Clopten standard
when it failed to admit Mr. Guard's eyewitness expert. We
conclude that it was not an abuse of discretion for the trial
court to deny Mr. Guard's motion to admit eyewitness
expert testimony under Clopten, and thus we reverse the
court of appeals' decision.


Background


¶ 6 On November 15, 2004, C.M., who was nine years old
at the time, was attacked as she walked the few blocks
from her school bus stop to her home. After she had parted
ways with her friends, crossed the street, and reached the


corner of her apartment complex, a male stranger grabbed
her from behind. He held C.M.'s arms behind her back,
covered her mouth, and told her to come with him or he
would harm her with a knife. C.M. never saw a knife. She
fought off her attacker using techniques she had learned
through a self-defense course offered at her school. She
kicked him in the shin, causing him to loosen his grip. She
then *4  turned around and poked him repeatedly in the
eyes and face. He tried to avoid her jabs and hit her back.
The stranger then released her, and she ran straight home
to her mother. As she ran home, she looked back and
saw the stranger running in the opposite direction. C.M.
recounted the attack to her mother, who called the police.


¶ 7 The police responded to C.M.'s home. Officer Becerra
was the first officer on the scene and the first to interview
C.M. about her kidnapping. She described her attacker
to Officer Becerra as a “Hispanic male with curly black
hair and a faded beard and mustache” who was “wearing
white shoes, jeans, a black T-shirt with a picture of the
wrestler ‘Stone Cold’ on it, and a black baseball cap.”
When Officer Becerra asked C.M. if she could remember
her attacker's face, she said “I don't know. I saw the
shoes,” and “I saw the pants.”


¶ 8 Detective William Devon Jensen arrived at C.M.'s
home a short while later and took over the interview,
as he had more training and experience interviewing
children. Detective Jensen took time to calm C.M.
down and took special care not to lead her, using non-
suggestive questions. C.M. described her attacker as
“slightly chubby, ... dark complected, possibly Hispanic”
and said he “was wearing a black baseball cap with the
letter ‘A’ on it, ... a black shirt with ‘Stone Cold’ on
the front of it, blue jeans, and white tennis shoes.” She
described her assailant as taller than Officer Becerra, but
shorter than Detective Jensen, a range from 5′7′ to
6′1′. She also said he had hair like her brother, who had
a short Afro. Detective Jensen asked C.M. if she would be
able to recognize her attacker. She said she thought she
would be able to identify him if she saw him again.


¶ 9 The following day, Detective Jensen went to C.M.'s
school to show her a photo array of six men who generally
matched her description of her attacker. The Defendant,
Jimmy Guard, was included in the photo array. Detective
Jensen had included Mr. Guard after he saw his picture
on a “person of interest” bulletin that described a similar
kidnapping incident in Springville, Utah. Detective Jensen
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did not tell C.M. that her attacker was among those
pictured, but she understood that he would be. Detective
Jensen showed C.M. the photos one at a time and asked
her to look at each photo and tell him whether any of them
was the person who had kidnapped her the day before.
C.M. looked at the first two photos and told the detective
they were not her attacker. But when C.M. was presented
with the third picture “[h]er eyes got big, she appeared
excited and scared at the same time[,] and she immediately
said, ‘That's him. That's him.’ ” Detective Jensen asked
whether she was sure the man pictured was her attacker,
and she said “Yes, I'm sure that's him.” The detective then
showed C.M. the remaining three pictures, and she said
none of them was of her attacker.


¶ 10 Through his investigation, Detective Jensen found
three witnesses who identified Mr. Guard as the
kidnapper. On the day of the attack, he interviewed a
friend of C.M.'s who saw the abduction from about a
block away. C.M.'s ten-year-old friend told Detective
Jensen that she had seen the assailant grab C.M., that she
initially thought that the assailant was C.M.'s brother, and
that he was wearing blue pants, a black shirt, a cap, and
white shoes.


¶ 11 The day after the attack, Detective Jensen found
two witnesses through a canvass of C.M.'s neighborhood,
where he spoke with fifteen to twenty people. He took
Mr. Guard's photo with him that day and asked people in
the neighborhood whether they had seen Mr. Guard the
day before. Two neighbors said they had seen Mr. Guard:
Darwin Goode, who said he saw Mr. Guard loitering and
then following a group of girls, and Kathleen Spechard,
who believed she saw him run past her home.


¶ 12 Mr. Goode, who lived two blocks from the
kidnapping, said he saw Mr. Guard the previous day
standing by a UTA bus stop that was about 100 feet from


his home. 6  He was out watering his lawn when he noticed
Mr. Guard at the UTA bus stop. At first he did not notice
anything unusual, as Mr. *5  Guard “was just kind of ...
hanging around the bus stop.”


6 Investigators later measured the distance as 245 feet.


¶ 13 But Mr. Goode became suspicious when Mr. Guard
did not board the UTA bus that had stopped for him. He
said Mr. Guard remained at the bus stop for half an hour
until a school bus let out a group of children at the curb


in front of his home. He then observed Mr. Guard follow
a group of three girls as they walked past his house on
the opposite side of the street. He did not see Mr. Guard
approach or grab any of the children.


¶ 14 Ms. Spechard believed she had seen Mr. Guard run
past her home, which is a block from the site of the attack,
sometime between 3:15 p.m. and 3:45 p.m. while she was
waiting for her children to come home from school. She
took note of the man running past her home because he
was not dressed for running and her street was not popular
with runners as it was a dead end. When asked whether
the man she saw running past her home was the man in
the photo, she said that she “couldn't say for positive,” but
the man in the photo “certainly looked like the man” she
had seen the previous day.


¶ 15 On November 17, two days after the kidnapping,
Detective Jensen arrested Mr. Guard at his residence,
which was about a mile from the site of the kidnapping.
Detective Jensen also searched Mr. Guard's residence for
clothing that matched the description given by C.M. He
did not find the baseball cap with the “A” on it or the black
T-shirt with “Stone Cold” Steven Austin. He did find a
pair of light blue running shoes in Mr. Guard's bedroom.


¶ 16 During an interview with Detective Jensen, Mr.
Guard claimed to have an alibi for the time of the
kidnapping. He claimed to have gone to Salt Lake City
on the afternoon of November 15, visiting several Barnes
& Noble bookstores and the Salt Lake City library. Mr.
Guard, who was having financial trouble at the time,
said he spent the afternoon researching bankruptcy. He
claimed to first have visited the Barnes & Noble stores in
Sandy and Murray, where he had brief interactions with
employees.


¶ 17 After failing to find the material he was looking for,
Mr. Guard claimed he went to the Salt Lake City library,
where he spent a significant amount of time browsing the
law books, reading the bankruptcy code book, having a
coffee, and perusing the art display. During his time at the
library, Mr. Guard said he interacted with a female library
employee, asking her for help locating a code book, and
also spoke with a female employee at the coffee shop, from
whom he purchased a coffee. Mr. Guard claimed he next
went to the Barnes & Noble in Sugarhouse, where he also
had passing interactions with employees.
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¶ 18 A week after the kidnapping, Detective Jensen
investigated Mr. Guard's alibi. The detective went to the
bookstores and the library, showing employees a photo
of Mr. Guard and asking whether they recognized or
remembered him. None of the employees remembered
seeing Mr. Guard. He also talked with a female employee
at the coffee shop where Mr. Guard claimed to have
purchased a coffee. Although she was working on the
afternoon of November 15, she did not remember seeing
Mr. Guard or serving him a coffee.


¶ 19 Detective Jensen also reviewed the surveillance video
from the Salt Lake City library but did not see anyone
who looked like Mr. Guard. A private investigator viewed
the surveillance video as well and testified at trial that she
believed the video showed Mr. Guard entering the library.
The video was not introduced, as it had been overwritten.
The library staff had printed three still images, however,
one of which the private investigator claimed depicted Mr.
Guard. The images were admitted at trial.


¶ 20 At trial, Mr. Guard filed (1) a motion to suppress
C.M.'s eyewitness identification of him, both through the
photo lineup and at trial and (2) a notice of intent to
call Dr. David H. Dodd as an expert witness to “testify
concerning the full range of cognitive processes associated
with the eyewitness, including attention, perception and
memory.” The State opposed these filings in a Motion
to Exclude Defendant's Expert Witness. The trial court
conducted two hearings in this regard. First, it held a
hearing on Mr. *6  Guard's motion to suppress (motion
hearing); and second, it held a Rimmasch hearing.


¶ 21 At the motion hearing, the court heard oral
argument from both sides and denied Mr. Guard's motion
to suppress. This hearing focused on the reliability of
C.M.'s identification of Mr. Guard, including issues
surrounding the reliability of the photo lineup. During the
hearing, the State expressed confusion about whether Dr.
Dodd's proposed testimony would focus on the specifics
of C.M.'s identification, which the State contended
would be “inappropriate,” or would focus on problems
with eyewitness identifications generally. The trial court
expressed similar confusion and a willingness to let in
expert testimony as to eyewitness reliability generally,
stating that “this Court could allow that expert testimony
to come in.” The State argued that this type of general
testimony was “perhaps” admissible and called for a


Rimmasch 7  hearing under rule 702 of the Utah Rules of


Evidence. Mr. Guard stated that he believed Dr. Dodd's
testimony should be admissible given his credentials, but
“if Rimmasch is needed, then we'll move forward in that
direction.” The trial court agreed with the State and so
denied the motion to suppress but allowed Mr. Guard
to renew his motion at the Rimmasch hearing, where the
court would reconsider the issue.


7 See State v. Rimmasch, 775 P.2d 388, 398, 398 n.
7–8 (Utah 1989) (requiring (1) “a showing of the
inherent reliability of the underlying principles or
techniques,” (2) the principles or techniques have
been properly applied to the facts of the case by a
qualified expert, and (3) the probative value of the
evidence outweighs any prejudicial impact under rule
403, in order to meet rule 702). We note that rule
702 was amended in 2007, and those amendments
subsumed the Rimmasch standard. Mr. Guard was
tried under the old rule. We have held, however, that
the old “Rule 702 plus Rimmasch ” standard and the
current rule yield the same results when applied to
eyewitness testimony. State v. Clopten, 2009 UT 84,
¶¶ 37–38, 223 P.3d 1103. Therefore, we proceed with
our analysis under the current version of rule 702. The
stylistic changes made to rule 702 in 2011 also do not
affect our analysis.


¶ 22 At the Rimmasch hearing, Dr. Dodd testified about
his expertise in the area of eyewitness identification and
specifically about C.M.'s identification of Mr. Guard and
the photo lineup used to identify him. After Dr. Dodd
testified extensively on these issues, the State and the trial
court again indicated confusion about how the Defendant
intended to use the witness. Mr. Guard clarified that
he intended to use Dr. Dodd in two possible ways.
First, he intended to use the witness to exclude C.M.'s
identification of Mr. Guard entirely. Also, he intended to
call Dr. Dodd as an expert on eyewitness identification
reliability generally, with no specific testimony about
C.M.'s identification. Mr. Guard then offered to provide
a two-page synopsis explaining his intended use of Dr.
Dodd so that the State could properly respond. He never
provided this synopsis.


¶ 23 The trial court made two rulings. First, it issued a
written ruling denying the Defendant's motion to suppress
C.M.'s identification of her attacker. In this ruling, the
court found that C.M.'s eyewitness testimony met the five


factors set out in State v. Ramirez. 8
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8 817 P.2d 774, 781 (Utah 1991) (“(1) [T]he opportunity
of the witness to view the actor during the event;
(2) the witness's degree of attention to the actor
at the time of the event; (3) the witness's capacity
to observe the event ...; (4) whether the witness's
identification was made spontaneously and remained
consistent thereafter, or whether it was the product
of suggestion; and (5) the nature of the event
being observed and the likelihood that the witness
would perceive, remember and relate it correctly.”)
(alteration in original) (internal quotation marks
omitted) (quoting State v. Long, 721 P.2d 483, 493
(Utah 1986)).


¶ 24 Second, based on the Rimmasch hearing, the
court granted the State's motion to exclude Dr. Dodd's
testimony under rule 702 and chose instead to provide
a Long instruction. While the court orally made this
ruling at or just prior to trial, which started on May 15,
2006, it did not issue its written ruling until November
9, 2006. The court prepared the written ruling from
the notes it had made before its May ruling from the
bench. In this written ruling, the court concluded that
Mr. Guard had failed to meet the threshold requirement
of the Rimmasch standard, in that he had failed to
establish the “inherent reliability of the underlying


principles or *7  techniques.” 9  Specifically, the court
found that “the Defendant's presentation relative to
the legitimacy of the science underlying Dr. Dodd's
testimony [was] woefully inadequate.” The court cited
Mr. Guard's failure to present “other experts supporting
Dr. Dodd's assertions, or testimony summarizing peer-
reviewed studies supporting the methods which Dr. Dodd
employed.” The trial court also relied heavily on State


v. Butterfield, 10  where we stated that trial courts were
not required to admit expert testimony on potential issues
with eyewitness identification, but could instead rely on a


Long instruction. 11


9 See Rimmasch, 775 P.2d at 398.


10 2001 UT 59, 27 P.3d 1133.


11 Id. ¶¶ 27, 41–44.


¶ 25 Mr. Guard was found guilty of child kidnapping, a
first degree felony, and sentenced to ten years to life. He
filed a timely appeal, which was dismissed for failure to
file a docketing statement. More than three years later,
in July 2010, the district court reinstated his right to
appeal. The case was transferred to the court of appeals,


which reversed the trial court's decision, finding that the
unusual circumstances of the case called for the retroactive


application of our decision in State v. Clopten. 12


12 State v. Guard, 2013 UT App 270, ¶¶ 15–19, 316 P.3d
444; see also State v. Clopten, 2009 UT 84, 223 P.3d
1103.


¶ 26 In Clopten, we held that where a witness is
identifying a stranger, expert eyewitness testimony meets
the requirements of rule 702 if certain established


factors affecting accuracy are present. 13  In deciding
whether to apply Clopten retroactively, the court of
appeals acknowledged our “clear break” rule regarding
retroactive application of new rules of criminal procedure
to cases pending on direct review, but declined to apply
it. Instead of addressing the question of whether Clopten
was a “clear break” from the prior rule on eyewitness
expert testimony, the court decided that the “unusual
circumstances” in this case—the eyewitness issues in Mr.
Guard's case were very similar to those in Mr. Clopten's
case and the cases were tried around the same time
—required the retroactive application of our rule in


Clopten. 14  The court reasoned that because of these
similarities, if not for the delay in Mr. Guard's appeal,
the two cases would “almost inevitabl[y] ... have been
either consolidated on appeal or treated as companion
cases” and we would have decided Guard in the same


manner we decided Clopten. 15  The court of appeals stated
that “it seems inconsistent with the administration of
justice to deny Guard the benefit of the supreme court's
approach in Clopten where, but for the happenstance that
delayed Guard's appeal, it appears to us that the same


analysis would have been applied to both cases.” 16  The
court then applied the rule in Clopten, holding that the
district court had abused its discretion in excluding the
eyewitness expert testimony and instead relying upon a


Long instruction. 17  We granted the State's petition for
writ of certiorari. We have jurisdiction under Utah Code
section 78A–3–102(5).


13 Clopten, 2009 UT 84, ¶ 32, 223 P.3d 1103.


14 Guard, 2013 UT App 270, ¶¶ 15–19, 316 P.3d 444.


15 Id. ¶ 18.


16 Id. ¶ 19.
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17 Id. ¶¶ 20–27.


Standard of Review


[1]  ¶ 27 The State raises two issues in its appeal. First, it
claims the court of appeals erred in applying our holding
in Clopten retroactively to Mr. Guard's case, which was
tried three and a half years before Clopten was decided.
Whether a new rule applies retroactively is a question


of law reviewed for correctness. 18  Second, if Clopten
does apply retroactively, the State asks us to decide
whether Mr. Guard properly preserved his challenge to the
trial court's decision. This *8  issue is also reviewed for


correctness. 19


18 Cf. State v. Lusk, 2001 UT 102, ¶ 11, 37 P.3d 1103
(holding that whether a statutory amendment applied
retroactively was a question of law reviewed for
correctness).


19 Cf. id.


Analysis


[2]  ¶ 28 As a threshold matter, we conclude that Mr.
Guard adequately preserved the issue of whether his
proposed eyewitness expert testimony should have been
admitted as reliable and, thus, whether Clopten should
have been applied retroactively. The State argues that Mr.
Guard did not adequately preserve this issue for appeal
because he failed to clearly argue that judicial notice was
appropriate, failed to provide a two-page synopsis to the
court, and failed to vigorously press for the admission
of his expert. While these shortcomings are relevant to
whether the trial court abused its discretion in granting
the State's motion to exclude Dr. Dodd's testimony (as we
discuss in Part II), they do not dictate the conclusion that
the issue of admissibility of eyewitness expert testimony
was unpreserved.


[3]  ¶ 29 In order to preserve an issue for appeal, a party


must present the issue in the trial court. 20  The issue must
be “specifically raised, in a timely manner, and must be


supported by evidence and relevant legal authority.” 21


Although his advocacy was less than ideal, Mr. Guard
did enough to satisfy the requirements of preservation.
The issue—the reliability and thus the admissibility of


expert testimony concerning problems with eyewitness
identification—was specifically raised. Mr. Guard filed
a notice that he intended to call Dr. Dodd to “testify
concerning the full range of cognitive processes associated
with the eyewitness, including attention, perception and
memory.” The State addressed this notice in a Motion to
Exclude Defendant's Expert Witness. Mr. Guard opposed
the State's motion, and the trial court ruled on the
reliability of Dr. Dodd's proposed testimony following a
Rimmasch hearing on the issue. At the Rimmasch hearing,
Dr. Dodd testified generally about issues that can affect
the accuracy of eyewitness testimony, including cross-


racial identifications, 22  age, 23  level of stress, 24  and the


level of confidence of the witness's identification. 25  But
the trial court found that “the Defendant [had] failed
to marshal evidence supporting the legitimacy and the
reliability of the science Dr. Dodd intended to employ,”
and thus “the proposed expert testimony of Dr. Dodd
had not been demonstrated to be reliable.” Because Mr.
Guard raised the issue of the admissibility of eyewitness
expert testimony and argued for the admission of such
testimony at the Rimmasch hearing, and the trial court
subsequently ruled on this issue, we conclude that the issue


was adequately preserved. 26


20 Donjuan v. McDermott, 2011 UT 72, ¶ 20, 266 P.3d
839.


21 Id.


22 Dr. Dodd testified that “[t]here are other issues, such
as we know that cross-racial identifications are more
difficult than within racial identifications.” The court
also seemed to acknowledge problems with cross-
racial identification.


23 Dr. Dodd testified that “[t]he age of the witness makes
a big difference” and that “it turns out that ... before
adolescence ... as the witness gets older they get better,
but it's adolescence before they get to the level of an
adult....”


24 Dr. Dodd testified that “the other issue of stress
we know from multiple studies that to the extent
people are upset ... they ... fail to fully process the
information that is available to them.”


25 Dr. Dodd testified that the confidence expressed
by the witness “is relevant but is not as powerful
as generally presumed” and that “the correlation
between certainty and accuracy is often very small.”
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He made these statements “based on the research
literature.”


26 Although we hold that Mr. Guard's claim
was preserved under our traditional preservation
doctrine, we note the tension between preservation
and retroactivity. See, e.g., Aaron–Andrew P. Bruhl,
Deciding When to Decide: How Appellate Procedure
Distributes the Costs of Legal Change,96 CORNELL
L.REV. 203, 213–14 (2011) (noting that “[a]s a
practical matter, the application of plain error
review in the changed-law context significantly erodes
our theoretical commitment to applying new law
retroactively to pending cases”). We further note that
under federal law a litigant is required to meet the
plain error exception to the preservation doctrine in
order for the new rule to apply retroactively. See
Johnson v. United States, 520 U.S. 461, 466–67, 117
S.Ct. 1544, 137 L.Ed.2d 718 (1997). But instead of
asking whether the trial court's decision was “plain”
error under the rule in place at the time of the trial,
the federal court instead asks whether the trial court's
decision would have been plain error under the rule
in place at the time of the appeal. Id. at 468, 117
S.Ct. 1544 (“We ... hold that in a case such as this
—where the law at the time of trial was settled and
clearly contrary to the law at the time of appeal
—it is enough that an error be ‘plain’ at the time
of appellate consideration.”). We do not address
whether and how our preservation rules should be
modified with respect to retroactivity, as this issue was
not presented by the parties and the issue presented
in this case was adequately preserved under our
traditional preservation doctrine.


*9  [4]  ¶ 30 Having concluded that Mr. Guard
preserved the issue of the admissibility of eyewitness
expert testimony, we turn to the substance of his appeal.
Below, we first discuss the serious flaws in the “clear
break” rule and ultimately abandon that rule. We revert
to our previous rule, which provides for retroactive
application to all cases pending on direct review of
new rules of criminal procedure announced in judicial
decisions. We decline to address whether Clopten was a
“clear break” under our prior caselaw. This issue is now
moot. Under the rule announced herein, Clopten applies
to Mr. Guard's case because Clopten was announced while


Mr. Guard's case was on direct appeal. 27  Second, in
applying Clopten to Mr. Guard's case, we conclude that
the trial court did not abuse its discretion when it excluded
Dr. Dodd's expert testimony. We therefore reverse the
court of appeals' decision.


27 Generally, a conviction becomes “final” for purposes
of our retroactivity analysis when the defendant's
right to direct appeal “has been exhausted and the
time for filing a petition for a writ of certiorari has
elapsed or a timely filed petition has been finally
denied.” See Beard v. Banks, 542 U.S. 406, 411,
124 S.Ct. 2504, 159 L.Ed.2d 494 (2004) (internal
quotation marks omitted). Mr. Guard was convicted
on May 15, 2006, and timely appealed. In February
2007, his case was dismissed for failure to file a
docketing statement. Mr. Guard never waived his
right to an appeal nor did he request that his appeal be
withdrawn. He was unaware that his appeal had been
dismissed and sought reinstatement of his right to
appeal under Manning v. State in June 2010. 2005 UT
61, ¶ 31, 122 P.3d 628. On July 30, 2010, the district
court granted his request and reinstated his appeal.
Therefore, when Clopten issued in December 2009,
Mr. Guard's case had technically been dismissed. But
because Mr. Guard was improperly denied his right
to appeal, which was subsequently reinstated, we treat
his case as pending on direct review at the time our
new rule in Clopten was announced.


I. We Abandon the “Clear Break” Rule and
Instead Apply New Rules of Criminal Procedure


Retroactively to All Cases Pending on Direct Review


¶ 31 Mr. Guard argues that Clopten is not a “clear break”
from the previous rule on eyewitness expert testimony for
two reasons: (1) Clopten did not contain an express or
implied declaration that it was to be applied prospectively
only, and (2) Clopten only clarified “how eyewitness
expert testimony fits into the Utah Rules of Evidence”


and did not work a fundamental shift in the law. 28  In


Clopten, we recognized that our previous holdings 29  had
“created a de facto presumption against the admission of
eyewitness expert testimony” and in favor of a Long jury


instruction. 30  We moved away from this presumption,
however, stating that “in cases where eyewitnesses are
identifying a stranger and one or more established factors
affecting accuracy are present, the testimony of a qualified
expert is both reliable and helpful, as required by rule


702.” 31  Here, we decline to decide whether Clopten was a
“clear break” because we conclude that the “clear break”
rule is seriously flawed and so abandon it in favor of a rule
of retroactive application to all cases pending on direct
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review of new rules of criminal procedure announced in
judicial decisions.


28 State v. Clopten, 2009 UT 84, ¶ 30, 223 P.3d 1103.


29 Such decisions included State v. Hubbard, 2002 UT
45, ¶ 17, 48 P.3d 953, and State v. Butterfield, 2001
UT 59, ¶ 44, 27 P.3d 1133.


30 Clopten, 2009 UT 84, ¶ 30, 223 P.3d 1103.


31 Id. ¶ 49.


¶ 32 Mr. Guard invites our reexamination of the “clear
break” rule, asserting that our current caselaw “has turned
the ‘clear break’ exception into a leviathan that has
swallowed the rule of automatic retroactivity.” Below, we
discuss the serious flaws in the “clear break” rule and
conclude that this rule is neither persuasive nor firmly
established and *10  thus abandon it in favor of a rule of
automatic retroactivity.


[5]  [6]  [7]  ¶ 33 Abandoning our “clear break” rule
requires us to overrule our use of this doctrine in several
cases. We have recognized stare decisis as “a cornerstone


of Anglo–American jurisprudence.” 32  And “[b]ecause [it]
is so important to the predictability and fairness of a
common law system, we do not overrule our precedents


‘lightly.’ ” 33  The doctrine of stare decisis, however, “is
neither mechanical nor rigid as it relates to courts of last


resort.” 34  Further, “our presumption against overruling
precedent is not equally strong in all cases,” and some


precedents are weightier than others. 35


32 Eldridge v. Johndrow, 2015 UT 21, ¶ 21, 345 P.3d 553
(internal quotation marks omitted).


33 Id. (citation omitted).


34 State v. Menzies, 889 P.2d 393, 399 (Utah 1994).


35 Eldridge, 2015 UT 21, ¶ 22, 345 P.3d 553.


[8]  ¶ 34 We have an established body of law regarding
the weight we give to our precedent. Generally, we
analyze two broad factors in assessing the strength of


our precedent. 36  First, we look to “the persuasiveness of
the authority and reasoning on which the precedent was


originally based.” 37  Second, we analyze “how firmly the
precedent has become established in the law since it was


handed down.” 38  In analyzing how firmly established


precedent has become, we have looked to a range of
considerations, “including the age of the precedent, how
well it has worked in practice, its consistency with other
legal principles, and the extent to which people's reliance
on the precedent would create injustice or hardship if it


were overturned.” 39  We abandon the “clear break” rule
because it is neither persuasive nor firmly established.


36 Id.


37 Id.


38 Id.


39 Id.


¶ 35 Below, we first frame our discussion with an
overview of the “clear break” rule and its place in our
retroactivity caselaw. Next, we discuss why the “clear
break” rule should be overturned as unpersuasive and
not firmly established. Finally, we return to our previous
rule applying new rules of criminal procedure announced
in judicial decisions retroactively to all cases pending on
direct review.


A. The “Clear Break” Rule and Its
Place in Our Retroactivity Caselaw


[9]  [10]  ¶ 36 Generally, courts apply a new judicially
announced rule of criminal procedure retroactively to


cases on direct appeal. 40  Such retroactive application is


required when the new rule is constitutionally based. 41


But we have recognized some exceptions to this general
rule of retroactive application in the context of changes
to criminal procedure that have no constitutional basis,
such as when a new rule is declared to apply only


prospectively 42  or when a new rule is a “clear break” from


the previous rule. 43  A rule is a “clear break” from the old
rule when “it cause[s] an abrupt and fundamental shift in
doctrine as to constitute an entirely new rule which in *11


effect replace[s] an older one.” 44  A “clear break” also
“occurs when a decision disapproves a practice this Court


arguably has sanctioned in prior cases.” 45  Therefore, the
“clear break” rule is an exception to the general rule that
new rules of criminal procedure announced in judicial
decisions are applied retroactively to cases pending on
direct review.
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40 See, e.g., State v. Belgard, 615 P.2d 1274, 1276 (Utah
1980); State v. Norton, 675 P.2d 577, 583–84 (Utah
1983).


41 See Griffith v. Kentucky, 479 U.S. 314, 328, 107
S.Ct. 708, 93 L.Ed.2d 649 (1987) (making clear that
the “clear break” rule no longer applies to new
constitutional rules of criminal procedure); State v.
Baker, 2010 UT 18, ¶ 24, 229 P.3d 650 (applying a new
constitutional rule retroactively to a case on direct
review because “Griffith v. Kentucky eliminated the
‘clear break’ exception to retroactive application of
newly declared constitutional rules for cases pending
on direct review”); State v. Stilling, 770 P.2d 137,
143 (Utah 1989) (recognizing the rule announced
in Griffith but refusing to apply Long retroactively
because “[w]e decided Long on neither federal nor
state constitutional principles, but rather as a result
of our supervisory capacity over the lower courts”).


42 See Norton, 675 P.2d at 584; see also Stilling, 770 P.2d
at 143 (refusing to apply State v. Long retroactively
when Long explicitly stated it applied prospectively
only).


43 See, e.g., State v. Lovell, 2011 UT 36, ¶ 73, 262 P.3d
803.


44 Id. (internal quotation marks omitted).


45 Id. (internal quotation marks omitted).


¶ 37 Because the issue of whether a rule is applied
retroactively hinges on many factors, we emphasize that
in this opinion we address only the retroactive application
of new rules of criminal procedure, including those that
are not constitutionally based, announced in judicial
decisions. And we consider the retroactive application
of these new rules only as applied to cases pending on
direct review at the time the new rule was announced. We
say nothing about the retroactive application of judicially
announced new rules of criminal procedure to post-


conviction proceedings, 46  the application of statutory


changes in criminal law, 47  or the retroactive application
of of new rules of criminal procedure that result from our


ruling-making process. 48


46 See Winward v. State, 2015 UT 61, ¶¶ 10–12, 355
P.3d 1022 (discussing retroactivity under our Post–
Conviction Remedies Act).


47 See, e.g., Beaver Cty. v. Utah State Tax Comm'n,
2010 UT 50, ¶ 10, 254 P.3d 158 (“In Utah, there is


a long-standing rule ... that a legislative enactment
which alters the substantive law ... will not be
read to operate retrospectively unless the legislature
has clearly expressed that intention. However, the
rule against retroactive application does not apply
where a statute changes only procedural law by
providing a different mode or form of procedure
for enforcing substantive rights without enlarging or
eliminating vested rights.” (alterations in original)
(internal quotation marks omitted)).


48 See UTAH CODE OF JUD. ADMIN. 11–105(4)
(“Rules shall become effective 60 days after adoption
by the Supreme Court unless otherwise ordered.”).


B. The “Clear Break” Rule Rests on
Overruled Authority and Weak Reasoning


¶ 38 Having put our decision in context, we now address
the flaws in the “clear break” rule exception in light of
the factors we have established for determining whether
to overrule precedent. The first factor we consider when
assessing the strength of precedent is “the persuasiveness
of the authority and the reasoning on which the precedent


was originally based.” 49  We have found precedent less


weighty when it rests on insufficient or weak authority 50


and when it does not “weigh[ ] all the arguments and


reach[ ] a reasoned conclusion.” 51  Here, our “clear break”
rule was based on weak precedent and was not well-
reasoned.


49 Eldridge, 2015 UT 21, ¶ 22, 345 P.3d 553.


50 See id. ¶ 28 (“To begin with, Pratt's application
of improper-purpose liability was based entirely on
Leigh Furniture, without any discussion of other
authority.”)


51 Id.; see also Menzies, 889 P.2d at 399 (noting that
in establishing Crawford's per se rule, the court “not
only failed to explain why [it] was abandoning the
long-established Hopt rule, but failed to cite that
line of cases altogether” and established the new
rule “with little analysis and without reference to
authority” (citation omitted)).


1. The “Clear Break” Rule is Rooted in Weak Precedent
That has Since Been Overruled
¶ 39 First, our “clear break” rule was based on
weak federal precedent that has since been abandoned.
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That precedent created an ill-advised exception to the
longstanding rule of automatic retroactivity. Prior to
adopting the “clear break” rule, we automatically applied
new judicially announced rules of criminal procedure to
cases pending on direct review. In State v. Belgard, we
explained that “when a lower court relies on a legal
principle which [has] changed ... prior to direct review, an
appellate court must apply the current law rather than the


law as it existed at the time the lower court acted.” 52  We
subsequently affirmed our holding in Belgard but stressed
that the “automatic rule of retroactivity only applies by
its terms to criminal cases pending *12  on direct review


when the rule is changed.” 53


52 615 P.2d at 1276 (internal quotation marks omitted).


53 Norton, 675 P.2d at 583.


¶ 40 But in State v. Norton, we adopted the “clear
break” rule exception to the general rule of automatic
retroactivity, citing exclusively to federal precedent that
has since been overruled. In Norton, we stated that “a
new rule of criminal procedure which constitutes ‘a clear
break with the past’ will sometimes be nonretroactive”


and cited to United States v. Johnson. 54  We stated that
“[t]his qualification is necessary to prevent automatic
retroactivity from displacing the traditional rule that a
new rule of criminal procedure” that is a “clear break”


from the previous rule is not retroactive. 55  But far from
being the “traditional rule,” the “clear break” rule was an
exception announced by the U.S. Supreme Court in 1982
to the general rule of automatic retroactivity and then


abandoned by that Court only five years later. 56


54 Id. at 584.


55 Id.


56 See United States v. Johnson, 457 U.S. 537, 550–51,
102 S.Ct. 2579, 73 L.Ed.2d 202 (1982) (announcing
the “clear break” exception); Griffith, 479 U.S. at
328, 107 S.Ct. 708 (abandoning the “clear break”
exception).


¶ 41 In Johnson, the U.S. Supreme Court announced
the “clear break” rule in an ultimately failed attempt to
address serious concerns about the case-by-case nature of
its retroactivity determinations. In that case, the Court
discussed concerns raised by Justice Harlan about the


balancing test it had adopted in Linkletter v. Walker 57


and elaborated on in Stovall v. Denno. 58  Under the
rule in Stovall, the Court balanced three factors to
determine whether a “new” constitutional rule should be
given retroactive effect both to cases on direct review


and to cases that were final. 59  These factors included:
“(a) the purpose to be served by the new standards,
(b) the extent of the reliance by law enforcement
authorities on the old standards, and (c) the effect on the
administration of justice of a retroactive application of the


new standards.” 60


57 381 U.S. 618, 85 S.Ct. 1731, 14 L.Ed.2d 601 (1965).


58 388 U.S. 293, 87 S.Ct. 1967, 18 L.Ed.2d 1199 (1967).


59 Davis v. United States, 564 U.S. 229, 131 S.Ct.
2419, 2430, 180 L.Ed.2d 285 (2011) (noting that the
Linkletter analysis was originally applied to cases on
collateral review but was extended to cases on direct
review the next year).


60 Johnson, 457 U.S. at 544, 102 S.Ct. 2579.


¶ 42 The Court in Johnson then discussed problems
presented by the Stovall balancing test in the context
of new constitutional rules. First, the Court concluded
that this case-by-case analysis had created precedent that


was difficult to follow. 61  Next, the Court noted Justice
Harlan's critique of the case-by-case analysis. He was
concerned that the balancing test “violated three norms of
constitutional adjudication”: (1) it “conflict [ed] with the
norm of principled decisionmaking”; (2) it allowed for “a
‘new’ constitutional rule [to apply] entirely prospectively,
while making an exception only for the particular litigant
whose case was chosen as the vehicle for establishing that
rule”; and (3) it “departed from the principle of treating


similarly situated defendants similarly.” 62


61 Id. (noting that “for some, the subsequent course
of Linkletter [following the adoption of the Stovall
factors] became almost as difficult to follow as the
tracks made by a beast of prey in search of its intended
victim” (internal quotation marks omitted)).


62 Id. at 546–47, 102 S.Ct. 2579 (Justice Harlan wrote
separately to expresses these concerns in Desist v.
United States, 394 U.S. 244, 256–58, 89 S.Ct. 1030,
22 L.Ed.2d 248 (1969) and Mackey v. United States,
401 U.S. 667, 675–702, 91 S.Ct. 1160, 28 L.Ed.2d 404
(1971)).
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¶ 43 After noting the problems presented by the Stovall
balancing test, instead of jettisoning the test altogether


as the Court eventually did in Griffith v. Kentucky, 63


the Court chose to limit the application of the Stovall
factors in a way that did not offend its precedent. It noted
“three narrow categories of cases” where “the answer to
the retroactivity question has been effectively determined,
not by application of the Stovall factors, but *13  rather,


through application of a threshold test.” 64


63 479 U.S. at 327, 107 S.Ct. 708.


64 Johnson, 457 U.S. at 548, 102 S.Ct. 2579.


¶ 44 The “clear break” rule we cite in Norton emerged


from one of these “narrow categories of cases.” 65  In the
“clear break” category of precedent, the Court explained
that where it had “expressly declared a rule of criminal
procedure to be ‘a clear break with the past,’ ” it had
“almost invariably ... gone on to find such a newly minted


principle nonretroactive.” 66  The Court said that when a
“new rule was unanticipated, the second and third Stovall
factors—reliance by law enforcement authorities on the
old standards and effect on the administration of justice ...
of the new rule—have virtually compelled a finding of


nonretroactivity.” 67


65 Id. at 548–50, 102 S.Ct. 2579 (in addition to the
“clear break” rule, the three threshold “categories”
also included situations “when a decision of this
Court merely has applied settled precedents to new
and different factual situations” and when there is “a
ruling that a trial court lacked authority to convict or
punish a criminal defendant in the first place”).


66 Id. at 549, 102 S.Ct. 2579 (citation omitted).


67 Id. at 549–50, 102 S.Ct. 2579.


¶ 45 Just five years after articulating this “clear break” rule
in Johnson, however, the U.S. Supreme Court abandoned
the rule as to cases pending on direct review. Instead, the
Court held that “a new rule for the conduct of criminal
prosecutions is to be applied retroactively to all cases,
state or federal, pending on direct review or not yet
final, with no exception for cases in which the new rule


constitutes a ‘clear break’ with the past.” 68  The Court
abandoned the “clear break” rule for reasons very similar
to those it cited when limiting the application of the
Stovall factors in Johnson. It again cited to Justice Harlan's


previous dissents 69  and found the “clear break” rule was
inappropriate because (1) it undermined “the principle
that this Court does not disregard current law[ ] when it
adjudicates a case pending before it on direct review” and
(2) it “create[d] the same problem [as the Stovall factors]


of not treating similarly situated defendants the same.” 70


While there has been some dispute in the federal courts
over whether Griffith applies to new federal rules that are


not constitutionally based, 71  we have clearly confined


Griffith to the constitutional context. 72


68 Griffith, 479 U.S. at 328, 107 S.Ct. 708.


69 See Mackey, 401 U.S. at 675–702, 91 S.Ct. 1160
(Harlan, J., concurring in part and dissenting in part);
Desist, 394 U.S. at 256–58, 89 S.Ct. 1030 (Harlan, J.,
dissenting).


70 Griffith, 479 U.S. at 326–27, 107 S.Ct. 708.


71 Compare United States v. Lopez–Pena, 912
F.2d 1542, 1545 (1st Cir.1989) (concluding that
“nothing in Griffith, either in terms or purport,
distinguish[es] between constitutional and statutory
interpretations”), with Diggs v. Owens, 833 F.2d
439, 442 (3d Cir.1987) (“Griffith should be confined
to constitutional rules of criminal procedure and
thus does not require retroactive application
of new procedural decisions not constitutionally
grounded.”).


72 See Stilling, 770 P.2d at 143 (refusing to apply
Griffith v. Kentucky when the new rule of criminal
procedure was decided “on neither federal nor state
constitutional principles, but rather as a result of our
supervisory capacity over the lower courts”).


¶ 46 After we cited the “clear break” rule in Norton,
we went on to apply it in several cases, including


State v. Hoff, 73  State v. Gordon, 74  State v. Baker, 75


and most recently in State v. Lovell. 76  In these cases,
we did not analyze whether the U.S. Supreme Court's
abandonment of the “clear break” rule in the *14
constitutional context should affect retroactivity analysis


for non-constitutional changes. 77  In Gordon, the dissent
did recognize the Supreme Court's decision to abandon
the “clear break” rule as applied to rule changes based


on federal constitutional grounds, 78  arguing that because
the change in criminal procedure “could have been
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decided on federal constitutional grounds,” the U.S.


Supreme Court's decision in Griffith controlled. 79


73 814 P.2d 1119, 1123 (Utah 1991) (refusing to apply
a rule retroactively when “[t]he strict compliance rule
announced in Gibbons was ... a clear break with this
Court's rulings in previous cases dealing with the
validity of guilty pleas”).


74 913 P.2d 350, 354 (Utah 1996) (holding that “our
decision in Brown announced for the first time that
counsel with concurrent prosecutorial duties could
not represent indigent defendants” was “a clear
change from past procedures” and thus a clear break
and not retroactive).


75 935 P.2d 503, 509 (Utah 1997) (holding that because
“[t]here ha [d] been no rule covering the instance of
a defendant who exhausted all of his peremptories
subsequent to allowing a biased juror to sit,” the new
rule on this issue was not a “clear break” from the past
and thus was retroactive).


76 2011 UT 36, ¶ 73, 262 P.3d 803.


77 We do cite to Griffith in other opinions, applying
its rule to federal constitutional issues. See State v.
Baker, 2010 UT 18, ¶ 24, 229 P.3d 650 (applying a new
constitutional rule retroactively to a case on direct
review because “Griffith v. Kentucky eliminated the
‘clear break’ exception to retroactive application of
newly declared constitutional rules for cases pending
on direct review”); Labrum v. Utah State Bd. of
Pardons, 870 P.2d 902, 912 n. 9 (Utah 1993); Stilling,
770 P.2d at 143 (recognizing the rule announced
in Griffith but refusing to apply Long retroactively
because “[w]e decided Long on neither federal nor
state constitutional principles, but rather as a result
of our supervisory capacity over the lower courts”);
State v. Cantu, 750 P.2d 591, 596 (Utah 1988).


78 913 P.2d at 359–60 (Stewart, A.C.J., dissenting).


79 Id. at 359.


¶ 47 The “clear break” exception to the general rule
of retroactive application was a failed attempt by the
U.S. Supreme Court to limit the case-by-case nature
of the Stovall balancing test. The U.S. Supreme Court
abandoned the rule because of serious concerns about
its workability and its disparate treatment of similarly
situated defendants. Thus, our adoption of the “clear
break” rule in Norton, where we cite exclusively to Johnson
for support, was based on weak federal precedent that has


since been abandoned. This makes it less persuasive and
more susceptible to being overruled than precedent with a
stronger foundation.


2. The “Clear Break” Rule Is Based on Weak Reasoning
¶ 48 Second, in addition to considering the precedent upon
which a decision is based, we also consider whether in
announcing the rule we “did the hard work of weighing


all the arguments and reaching a reasoned conclusion.” 80


Far from engaging in well-reasoned analysis, we first
mentioned the “clear break” rule in dicta and failed to
subsequently analyze it in a meaningful way. We also
failed to address the significance of the U.S. Supreme
Court's abandonment of the exception.


80 Eldridge, 2015 UT 21, ¶ 28, 345 P.3d 553.


¶ 49 We initially referenced the “clear break” rule in
dicta in Norton, where we considered whether a defendant
who had been convicted of murder and sentenced to
death could benefit from a change in criminal procedure
that had been announced while his case was on direct


appeal. 81  In our discussion of retroactivity caselaw in
Norton, we affirmed our previous holding in Belgard but
“stress[ed] that Belgard's automatic rule of retroactivity
only applies by its terms to criminal cases pending on


direct review when the rule is changed.” 82  “We also
stress[ed] that Belgard's automatic rule of retroactivity
as to nonfinal judgments only applies to significant
changes of rules that are not expressly declared to be


prospective in operation.” 83  We explained that this second
“qualification [wa]s necessary to prevent automatic
retroactivity from displacing the traditional rule that a
new rule of criminal procedure which constitutes ‘a clear
break with the past’ will sometimes be nonretroactive”


and cited to United States v. Johnson. 84  We went on to
say that “[a]n appellate court *15  needs the latitude to
immunize a particular change of rule from the effect of
automatic retroactivity in an appropriate case where this is


consistent with constitutional principles.” 85  We did not,


however, analyze or apply the “clear break” rule. 86


81 675 P.2d at 583–84. Specifically, the defendant argued
that the standard of persuasion at the penalty hearing
in his capital case should have been the higher
standard announced in State v. Wood—“ ‘beyond
a reasonable doubt’ both as to the fact that total
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aggravation outweighs total mitigation and as to the
conclusion that the imposition of the death penalty
is justified and appropriate.” Id. at 583. At the
defendant's trial, the jury was instructed that “[t]here
[was] no fixed standard as to the degree of persuasion
needed for a particular sentence.” Id. (quoting jury
instructions given at trial in accordance with Utah
Code section 76–3–207, which was applicable at the
time).


82 Id. at 583.


83 Id. at 584 (emphasis added).


84 Id. (quoting Johnson, 457 U.S. at 549, 102 S.Ct. 2579).


85 Id.


86 Id.


¶ 50 A close reading of this case suggests that, in
referencing the “clear break” rule and in citing to United
States v. Johnson, we did not intend to adopt the “clear
break” rule. Instead, our citation to Johnson demonstrated
that in certain instances it might be necessary for us to
include an express declaration of prospective application
to remain “consistent with constitutional principles.”


¶ 51 But once the seed of the “clear break” rule was
planted—possibly inadvertently—in Norton, it continued
to grow in our caselaw, with little to no analysis, into
the full expression of the rule. For instance, in State
v. Hoff we stated that “[w]hen a new rule of criminal
procedure constitutes a clear break with the past, it is


not generally applied retroactively.” 87  We cited Norton
in support of this proposition along with other cases
recognizing the validity of an express declaration of


prospective application. 88  We then applied the “clear
break” rule to a significant change in the law that was not


made expressly prospective. 89  Despite our application of
the rule, we failed to recognize that the U.S. Supreme
Court had abandoned the “clear break” rule four years
earlier in Griffith v. Kentucky.


87 814 P.2d at 1123.


88 Id. (citing State v. Lafferty, 749 P.2d 1239, 1259–
61 (Utah 1988), where we “exercise[d our] inherent
supervisory power to add two requirements to the
penalty phases of capital trials” and then stated
that “[t]hese requirements shall apply prospectively
only”); State v. Jonas, 725 P.2d 1378, 1380 (Utah
1986) (refusing to give the Long decision retroactive


effect when it “was specifically limited in its
application to cases tried after its date of issuance”).


89 Hoff, 814 P.2d at 1123–24.


¶ 52 Our most recent cases applying the “clear break”
rule abandon any requirement of express language of
prospective application and instead apply the rule as
articulated in Johnson. In State v. Baker, we quoted


Johnson extensively to articulate the “clear break” rule. 90


We went on to hold that the change in criminal procedure
in Baker was not a “clear break” because there was no


initial rule to break from. 91  Most recently, in State v.
Lovell we cited Hoff and Baker to articulate the “clear


break” rule. 92  In Lovell, we concluded that because
“the current standard fundamentally alters a defendant's
rights, we decline to retroactively apply the current


formulation of rule 11 to Mr. Lovell.” 93  In neither of
these cases did we recognize that the U.S. Supreme Court
had overruled the “clear break” rule or analyze the rule in
a meaningful way.


90 935 P.2d at 508–09.


91 Id. at 509.


92 2011 UT 36, ¶ 73, 262 P.3d 803.


93 Id. ¶ 74.


¶ 53 Far from doing “the hard work of weighing all the
arguments and reaching a reasoned conclusion,” we first
cited the “clear break” rule in dicta and subsequently
applied it without analyzing the retroactivity issue in a
meaningful way. We also failed to address the significance
of the U.S. Supreme Court's abandonment of the rule in
the constitutional context. Because the “clear break” rule
is based on weak federal precedent that has subsequently
been overruled and because it was not based on a well-
reasoned analysis by this court, we conclude that it is not
persuasive. Thus, it is less weighty and more susceptible
to being overruled than it would be if we had fully
analyzed the issue and explicitly chosen to apply the “clear
break” rule despite its having been abandoned by the U.S.
Supreme Court.


C. The “Clear Break” Rule Has
Not Become Firmly Established
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¶ 54 Having concluded that the “clear break” rule was
based on weak precedent that has since been overruled and
was not well-reasoned, we now turn to the second *16
factor we use to determine the weight of precedent. Under
the second factor, we look to a range of considerations
to determine “how firmly the precedent has become


established in the law since it was handed down.” 94  These
considerations include “the age of the precedent, how well
it has worked in practice, its consistency with other legal
principles, and the extent to which people's reliance on
the precedent would create injustice or hardship if it were


overturned.” 95  Below, we consider each of these factors
in turn and conclude that the “clear break” rule is not
firmly established in the law and thus is not of weighty
precedential value.


94 Eldridge, 2015 UT 21, ¶ 22, 345 P.3d 553.


95 Id.


1. Age of the Precedent
[11]  ¶ 55 First, in deciding whether a precedent has


become firmly established, “we look to the age of the
precedent[ ] since newer precedents are likely to be less


firmly established.” 96  As discussed above, the “clear
break” rule first appeared in our caselaw in Norton in


1983 97  and was arguably not actually adopted until Hoff


in 1991. 98  Therefore, it has been part of our jurisprudence
for at least twenty-four years. While this may seem
a significant amount of time, it is a relatively recent
development when one considers that “the fundamental
rule of retrospective operation,” to which the “clear
break” rule was an exception, had “governed [j]udicial


decisions ... for near a thousand years.” 99  Similarly, in


Eldridge v. Johndrow 100  we found that precedent that had
been on the books for thirty-two years was not firmly
established when it was not rooted in long-established
legal principles. In that case, we decided to overturn
Leigh Furniture & Carpet Co. v. Isom in which we held
that an “improper purpose ... [would] support a cause
of action for intentional interference with prospective
economic relations even where the defendant's means were


proper.” 101  Leigh Furniture was thirty-two years old, and
in deciding to overturn it we noted that it was “not based
on a legal principle established in the earliest days of


statehood” unlike precedent we had upheld. 102  While it
is not necessary for precedent to be thousands of years


old or date back to the time of statehood to be firmly
established, here where the “clear break” precedent is a
relative newcomer to well-established law on retroactivity


and has not firmly taken root in our jurisprudence, 103  the
age of this rule does not demonstrate that it has become
firmly established in our law.


96 Id. ¶ 34.


97 675 P.2d at 584.


98 814 P.2d at 1124–25.


99 Harper v. Va. Dep't of Taxation, 509 U.S. 86, 94,
113 S.Ct. 2510, 125 L.Ed.2d 74 (1993) (alteration in
original) (internal quotation marks omitted).


100 2015 UT 21, ¶¶ 34, 64, 345 P.3d 553.


101 657 P.2d 293, 307 (Utah 1982).


102 Eldridge, 2015 UT 21, ¶ 34, 345 P.3d 553 (internal
quotation marks omitted).


103 We have applied the “clear break” rule only a handful
of times. See Lovell, 2011 UT 36, ¶¶ 73–74, 262 P.3d
803; Baker, 935 P.2d at 508–09; Gordon, 913 P.2d at
354; State v. Chapman, 921 P.2d 446, 450 n. 6 (Utah
1996); Menzies, 889 P.2d at 406 n. 7; Hoff, 814 P.2d
at 1124–25; State v. Hickman, 779 P.2d 670, 672 n. 1
(Utah 1989); Norton, 675 P.2d at 584. And the Utah
Court of Appeals has applied the rule in very few
cases. See State v. Guard, 2013 UT App 270, ¶¶ 15–
19, 316 P.3d 444; State v. Vasilacopulos, 756 P.2d 92,
94 (Utah Ct.App.1988).


2. Workability
[12]  ¶ 56 We also consider “how well [the precedent]


has worked in practice” when determining its weight. 104


The “clear break” rule is vague and difficult for courts
to apply. It requires the court to ask whether a decision
“explicitly overrules a past precedent ... or disapproves
a practice [we] arguably ha[ve] sanctioned in prior


cases.” 105  While those instances where we explicitly
overrule past precedent regarding a rule of criminal
procedure are easy to identify, those instances *17  where
we disapprove of a practice that we have “arguably”
sanctioned in prior cases are much less so. The later
analysis requires the court to look at all of our past
caselaw on a subject and decide whether we “arguably”
have sanctioned a particular practice. This is an arduous


task, 106  one that introduces a level of unpredictability
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that is not appropriate when dealing with the application
of critically important rules of criminal procedure.


104 Eldridge, 2015 UT 21, ¶ 40, 345 P.3d 553.


105 Baker, 935 P.2d at 509 (internal quotation marks
omitted).


106 See cf. Teague v. Lane, 489 U.S. 288, 301, 109 S.Ct.
1060, 103 L.Ed.2d 334 (1989) (“It is admittedly often
difficult to determine when a case announces a new
rule....”).


3. Consistency with Legal Principles
[13]  ¶ 57 In addition to considering the precedent's age


and workability, we also look to its consistency with
other legal principles when deciding whether it has become


firmly established. 107  The “clear break” rule is in tension
with two important legal principles. First, the “clear
break” rule does not address the root policy concerns that
arise when we decide retroactivity on a case-by-case basis.
As noted by the U.S. Supreme Court in Griffith, the “clear
break” rule creates many of the same issues that the Court
was concerned about under the Stovall factors—it goes
against the “principle that [the court] does not disregard
current law[ ] when it adjudicates a case pending before
it on direct review,” and it may treat similarly situated


defendants differently. 108


107 Eldridge, 2015 UT 21, ¶ 22, 345 P.3d 553.


108 Griffith, 479 U.S. at 326–27, 107 S.Ct. 708.


¶ 58 While we recognize that Griffith does not
apply directly to non-constitutional changes in criminal
procedure, we find its logic equally persuasive in the non-
constitutional context. Even in the non-constitutional
context, new rules of criminal procedure may implicate a
defendant's right to a fair trial. The new rule in Clopten
demonstrates this. Although Clopten was not decided on
a constitutional basis, the rule it creates does impact a
defendant's ability to present eyewitness expert testimony
to the jury. In cases, such as Mr. Guard's, where a
defendant's conviction is based heavily on eyewitness
testimony, the ability of the defendant to present such
a witness to the jury can be critically important—
although not constitutionally required. Also, given that
non-constitutionally based changes in criminal procedure
can implicate important rights of defendants, the problem
of treating similarly situated defendants differently is


also troubling. We agree with the court of appeals
reasoning in this case that “it seems inconsistent with the
administration of justice to deny Guard the benefit of [our]
approach in Clopten ” when the two cases present very


similar issues and were tried contemporaneously. 109


109 Guard, 2013 UT App 270, ¶ 19, 316 P.3d 444.


¶ 59 Second, selective retroactive application of new rules


is in tension with the exercise of our judicial power. 110


Indeed, the U.S. Supreme Court abandoned the “clear
break” rule in Griffith in part for this reason. The Court
concluded that “ ‘the nature of judicial review’ strips us
of the quintessentially ‘legislat[ive]’ prerogative to make


rules of law retroactive or prospective as we see fit.” 111


It found that “the nature of judicial review” “preclude[d]
[it] from [s]imply fishing one case from the stream of
appellate review, using it as a vehicle for pronouncing new
constitutional standards, and then permitting a stream of


similar cases to flow by unaffected by that new rule.” 112


When exercising our judicial power, we resolve concrete


disputes presented by parties and interpret the law. 113


Therefore, when we decide cases *18  we correctly
interpret the rules of criminal procedure, and these
interpretations should apply retroactively to cases on
direct review. The appropriate method for our prospective
decision making in this area is through our rulemaking


process. 114


110 But see Kennecott Corp. v. State Tax Comm'n, 862
P.2d 1348, 1352 (Utah 1993) (recognizing in the civil
context that “retroactive or prospective operation is
not a question of judicial power but instead depends
solely upon an appraisal of the relevant judicial
policies to be advanced” (internal quotation marks
omitted)).


111 Harper, 509 U.S. at 95, 113 S.Ct. 2510 (alteration in
original) (quoting Griffith, 479 U.S. at 322, 107 S.Ct.
708).


112 Griffith, 479 U.S. at 323, 107 S.Ct. 708 (third
alteration in original) (internal quotation marks
omitted).


113 See Timpanogos Planning & Water Mgmt. Agency v.
Cent. Utah Water Conservancy Dist., 690 P.2d 562,
569 (Utah 1984) (“[We] investigate [ ], declare[ ] and
enforce[ ] liabilities as they stand on present or past
facts and under laws supposed already to exist.... [We]
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are interpreters of law.” (internal quotation marks
omitted)). The important exception to this general
rule is matters of common law, where judges do in
fact make the law. State v. Walker, 2011 UT 53, ¶¶
31–33, 267 P.3d 210; see also Jones v. Barlow, 2007
UT 20, ¶ 61, 154 P.3d 808 (Durham, C.J., dissenting)
(“[B]y definition, the common law is judge-made
law.... Thus, the judicial role in a common law
system is not solely to apply legislative enactments.
Where the legislature has not acted, we frequently
exercise the power to articulate rights and obligations
that have not previously been recognized.” (internal
quotation marks omitted)). But the common law
has largely been displaced in the area of criminal
procedure by our rules of evidence and criminal
procedure. See R. COLLIN MANGRUM & DEE
BENSON, MANGRUM & BENSON ON UTAH
EVIDENCE 1–4 (2014) (discussing the displacement
of the common law of evidence with the Utah Rules
of Evidence).


114 See Wilson v. IHC Hosps., Inc., 2012 UT 43, ¶ 149,
289 P.3d 369 (Lee, J., dissenting) (“[W]e have settled
mechanisms for exercising [our supervisory] power
when it impacts established rules of evidence and
procedure. When we see a need to adapt our rules, we
do so through a structured amendment process that
involves the advisory committees we have appointed
for that purpose, with time and opportunity for
comments from the bench and bar in an orderly
process of amendment. We follow that process for
good reason.”).


4. Reliance Interests
[14]  ¶ 60 Finally, in deciding the weight of a precedent


“we consider the extent to which people's reliance on
the precedent would create injustice or hardship if it


were overturned.” 115  The policy rationale for considering


reliance interests is rooted in fairness. 116  Under the “clear
break” rule, the main reliance interests are those of the
State, which will have to give criminal defendants the
benefit of new rules of criminal procedure announced
while the defendant's case is on direct review. While the
State's interests are certainly important, they are not the
type of public reliance interests we traditionally protect


most strongly. 117  And the interest of the State does not
outweigh the interests of criminal defendants in obtaining


the benefit of new rules of criminal procedure. 118  Also,
the impact on the State will be mitigated by the fact that
in abandoning the “clear break” rule we will be requiring
retroactive application of changes in criminal procedure


only to a narrow class of cases: those cases on direct
review at the time the new rule is announced. Further,
even if a new rule applies retroactively, defendants still
have to demonstrate that it should apply to the facts of
their case and that denial of the new rule was not harmless
error. This can be a substantial hurdle, as demonstrated
by the case at hand. Despite receiving the benefit of
our decision in Clopten, Mr. Guard has not shown that
the trial court abused its discretion in not admitting Dr.
Dodd's testimony (as discussed in the next section).


115 Eldridge, 2015 UT 21, ¶ 35, 345 P.3d 553.


116 See Cope v. Utah Valley State Coll., 2014 UT 53, ¶
19, 342 P.3d 243 (“[P]eople should know what their
legal rights are as defined by judicial precedent, and
having conducted their affairs in reliance on such
rights, ought not to have them swept away by judicial
fiat.” (internal quotation marks omitted)).


117 See Id. (framing the reliance assessment as whether
overturning precedent would “undermine the public's
substantial reliance upon an established legal
principle”).


118 See Harper, 509 U.S. at 121, 113 S.Ct.
2510 (O'Conner, J., dissenting) (“[N]onretroactivity
in criminal cases historically has favored the
government's reliance interests over the rights
of criminal defendants. As a result, the
generalized policy of favoring individual rights over
governmental prerogative can justify the elimination
of prospectivity in the criminal arena.”).


[15]  ¶ 61 In sum, the “clear break” rule has not become
firmly rooted in our caselaw because it is a relatively
recent development in light of the long tradition of
retroactive application of judicial decisions, it is difficult
to apply in practice, it is inconsistent with other important
legal principles, and the State's reliance interests do not
outweigh the interests of criminal defendants in the
application of new rules of criminal procedure to their
case. We therefore conclude that the “clear break” rule is
neither persuasive nor firmly rooted in our caselaw and
is thus more susceptible to being overturned than better-
*19  reasoned and more firmly established precedent.


Because of the flaws in the “clear break” rule detailed
above, we now abandon it and instead hold that new rules
of criminal procedure announced in judicial decisions
apply retroactively to all cases pending on direct review.
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II. Under Clopten, the Trial Court Did Not
Abuse Its Discretion in Denying the Admissibility


of Mr. Guard's Eyewitness Expert Testimony


¶ 62 Having determined that Clopten applies to cases on
direct review, we now apply it to Mr. Guard's case and
hold that the trial court did not abuse its discretion in
concluding that Mr. Guard's eyewitness expert testimony


was unreliable and thus inadmissible under rule 702 119


because he failed to make clear to the court what this
testimony would include. In Clopten, we declined to create
“a new rule establishing eyewitness expert testimony as


presumptively admissible.” 120  Instead, we clarified that
“the testimony of a qualified expert regarding factors that
have been shown to contribute to inaccurate eyewitness
identifications should be admitted whenever it meets
the requirements of rule 702 of the Utah Rules of


Evidence.” 121  Further, we recognized that “trial judges
perform a gatekeeper function to screen out unreliable
expert testimony and are advised to view proposed experts


with ‘rational skepticism.’ ” 122


119 We note that although the current rule 702 of the
Utah Rules of Evidence was not in effect when Mr.
Guard was convicted, we have previously held that
“the old Rule 702 plus Rimmasch test yields the same
result as the current rule when applied to eyewitness
expert testimony.” State v. Clopten, 2009 UT 84, ¶
38, 223 P.3d 1103 (internal quotation marks omitted).
Therefore, we proceed with our analysis under the
current version of rule 702. The stylistic changes made
to rule 702 in 2011 also do not affect our analysis.


120 Id. ¶ 30.


121 Id.


122 Id. ¶ 31.


¶ 63 Although we did “hold that, in cases where
eyewitnesses are identifying a stranger and one or more
established factors affecting accuracy are present, the
testimony of a qualified expert is both reliable and helpful,


as required by rule 702,” 123  in so holding we did not strip
trial judges of their “gatekeeper” role. Under Clopten, the
trial court must still apply rule 702 and decide whether the
proposed eyewitness expert “is qualified as an expert by


knowledge, skill, experience, training, or education”; 124


and the judge must also decide whether the specific


testimony that the eyewitness expert proposes to offer to


the jury is reliable. 125


123 Id. ¶ 49 (emphasis added).


124 UTAH R. EVID. 702(a).


125 Id. 702(b).


[16]  ¶ 64 The burden is on the party “wishing to rely on
the expert's testimony” to establish that the testimony it


would like to offer is reliable. 126  The party can do this
either by arguing for judicial notice and demonstrating
that the testimony they propose is based on “generally


accepted” principles and methods 127  or by making “a
threshold showing that the principles or methods that


are underlying in the testimony are reliable.” 128  The
proponent of the evidence must make a higher showing
of reliability when arguing for judicial notice than when
arguing for admission under 702(b). In order to obtain
judicial notice, the party must show that the testimony
they propose is “generally accepted by the relevant


expert community.” 129  This is a higher showing than the
mere “threshold showing” of reliability that is required


under 702(b). A “threshold showing” 130  of reliability
requires “only a basic foundational showing of indicia of


reliability.” 131


126 See State v. Perea, 2013 UT 68, ¶ 72, 322 P.3d 624.


127 UTAH R. EVID. 702(c).


128 Id. 702(b).


129 Id. 702(c).


130 Id. 702(b).


131 Id. 702 advisory committee note.


*20  [17]  [18]  ¶ 65 Under this framework, Mr. Guard
had the burden of showing that the testimony his
eyewitness expert planned to present to the jury was
reliable. Our decision in Clopten did not negate this
requirement. One critical step in this process is telling the


court what testimony the expert will provide. 132  Clopten
did not sweep so broadly as to hold that any eyewitness
expert testimony is automatically admissible as reliable
and helpful. Instead, we specifically stated that this expert
testimony must be offered by a “qualified expert” and
must concern “established factors” affecting the accuracy
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of eyewitness testimony; 133  and that trial judges retain
their “gatekeeper function to screen out unreliable expert


testimony.” 134  We noted some “established factors” in


our opinion 135  but in so doing did not intend to etch
these factors on a stone tablet. Indeed, as we recognized in
Clopten, research in the area of eyewitness identification
is an evolving science. Thus, it is the responsibility of the
proponent of such testimony to establish its reliability, and
the trial court's role to evaluate its reliability, at the time
of trial. And we review the trial court's evaluation under
an abuse of discretion standard.


132 See id. (“[T]he gatekeeping trial judge must take care
to direct her skepticism to the particular proposition
that the expert testimony is offered to support. The
Daubert court characterized this task as focusing
on the ‘work at hand.’ The practitioner should
equally take care that the proffered expert testimony
reliably addresses the ‘work at hand,’ and that the
foundation of reliability presented for it reflects that
consideration.”).


133 Clopten, 2009 UT 84, ¶ 49, 223 P.3d 1103.


134 Id. ¶ 31.


135 Id. ¶ 32 & n. 22.


[19]  ¶ 66 Therefore, under Clopten, proponents of
evidence under rule 702 still must show that the eyewitness
expert testimony they intend to present to the jury
is reliable. It was not an abuse of discretion for the
trial court to hold that Mr. Guard failed to make this
showing. Mr. Guard's notice of intent to call an expert
witness described the testimony broadly as “concerning
the full range of cognitive processes associated with the
eyewitness, including attention, perception and memory.”
The trial court and the State each expressed confusion


during both the initial motion hearing and the subsequent
Rimmasch hearing about what testimony Mr. Guard's
proposed expert anticipated presenting to the jury. At
the end of the Rimmasch hearing, Mr. Guard offered to
provide “a two-page synopsis” of the proposed testimony
to both inform the trial court of the scope of the proposed
testimony and allow the State to respond. He failed to
provide the synopsis, however, and “[a]t, or just prior to
trial, the Court, having received no supplemental briefing
by the Defendant granted the State's Motion to Exclude
Defendant's Expert Witness from the bench.” Because
Mr. Guard failed to even tell the trial court what factors
affecting eyewitness identification his eyewitness expert
was going to testify about, let alone demonstrate that
this testimony related to established factors affecting
eyewitness testimony, it was not an abuse of discretion for
the trial court to deny his motion to call Dr. Dodd.


Conclusion


¶ 67 We conclude that the clear break rule is seriously
flawed and so abandon it in favor of a rule of retroactive
application to all cases pending on direct review of
new rules of criminal procedure announced in judicial
decisions. Because Mr. Guard's case was on direct review
at the time we issued Clopten, we apply our rule in Clopten
to his case and conclude that it was not an abuse of
discretion for the trial court to exclude Dr. Dodd's expert
testimony. Therefore, we reverse the court of appeals'
decision and uphold that of the trial court.


All Citations


371 P.3d 1, 803 Utah Adv. Rep. 13, 2015 UT 96
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IN THE SUPREME COURT OF THE STATE OF UTAH 
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This matter was recalled from the Court of Appeals. The remainder of the briefing
schedule established by that Court is vacated and amended as described in this order.
With respect to the briefs already filed, the parties will be permitted to file supplemental
or replacement briefs if they choose. However, such a brief should be submitted only if
the posture before the Supreme Court creates a material difference in the argument
presented (e.g., the argument already briefed relied on authority that would be binding
on the Court of Appeals but not on the Supreme Court). Also, this order shall not be
construed to excuse compliance with otherwise-applicable principles or rules of
appellate review (e.g., preservation in the trial court).
 
If submitted in the form of a supplement, the brief shall clearly indicate Supplemental
Brief on its cover and shall be limited to fifteen pages (or ten pages for a reply brief) or
less and shall comply with Supreme Court Standing Order No. 8, with rule 27 of the
Rules of Appellate Procedure as to size, margins, typeface and contents of cover, and
with rule 26(b) as to the number of copies filed and served. It also may include a
separate table of authorities limited to the citations provided by the supplemental
analysis. Compliance with other formatting and content provisions of the appellate
rules, including the binding and color cover requirements described by subparts (c) and
(d) of rule 27, is not required for a supplemental brief. If submitted in the form of a
replacement, the brief shall clearly indicate Replacement Brief on its cover and shall
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comply with all applicable rules, including Supreme Court Standing Order No. 8, and
page or word count limitations, subject to any variances previously afforded to the
original brief.
 
Appellants supplemental or replacement brief, if any, shall be submitted on or before
January 23, 2017. Upon service of Appellants brief, the expiration of time for
submission of that brief, or notice that Appellant does not intend to submit a
supplemental or replacement brief, Appellee shall have thirty (30) days to submit a
supplemental or replacement brief under the same terms noted above. Appellants reply,
if any, shall be filed within twenty (20) days of service of Appellees brief, the expiration
of time for submission of that brief, or notice that Appellee does not intend to submit a
supplemental or replacement brief. This Court will not accept any motions for an over
length supplemental or replacement pleading or for additional time.
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Robert Paul THORPE; Maria
Elizabeth Thorpe, Plaintiff-Appellant,


v.
Stanley ANCELL; Julia Stogsdill; Robert Russell;
Craig Tyer; Lissah Norcross; David Wooley, also
known as Jesse David Wooley; Riecke Claussen;


John C. Jackson; Robert M. Culver; Martyn Currie;
William “Bill” Gardner, Defendants-Appellees.


No. 06-1404.
|


Feb. 26, 2010.


Synopsis
Background: Plaintiffs brought § 1983 action against
individuals from sheriff's department and police
department, alleging violations of their constitutional
rights during an investigation and malicious prosecution.
The United States District Court for the District of
Colorado, Lewis T. Babcock, Chief Judge, granted
defendants' motion for summary judgment, and, 2006 WL
2406240, awarded attorney fees and costs to defendants.
Plaintiffs appealed.


Holdings: The Court of Appeals, Terrence L. O'Brien,
Circuit Judge, held that:


[1] § 1983 claims were untimely filed;


[2] police department did not maliciously prosecute
plaintiffs; and


[3] attorney fee award was justified.


Affirmed.


Attorneys and Law Firms


*915  Frederick W. Klann, White and Steele, P.C.,
Denver, CO, Brice A. Tondre, Brice A. Tondre, P.C.,
Lakewood, CO, for Plaintiffs-Appellants.


Thomas Sullivan Rice, Esq., Eric Michael Ziporin, Senter,
Goldfarb & Rice, L.L.C., Denver, CO, Alan N. Hassler,
The Hassler Law Firm, P.C., Grand Junction, CO, for
Defendants-Appellees.


Before MURPHY, HOLLOWAY, and O'BRIEN,
Circuit Judges.


ORDER AND JUDGMENT *


* This order and judgment is an unpublished decision,
not binding precedent. 10th Cir. R. 32.1(A). Citation
to unpublished decisions is not prohibited. Fed.
R.App. 32.1. It is appropriate as it relates to law
of the case, issue preclusion and claim preclusion.
Unpublished decisions may also be cited for their
persuasive value. 10th Cir. R. 32.1(A). Citation to
an order and judgment must be accompanied by an
appropriate parenthetical notation-(unpublished). Id.


TERRENCE L. O'BRIEN, Circuit Judge.


**1  Robert and Maria Thorpe (together “the Thorpes”)
filed a 42 U.S.C. § 1983 lawsuit claiming individuals from
the Mesa County Sheriff's Department and the Grand
Junction Police Department (collectively “Defendants”)
violated their constitutional rights during an investigation
and malicious prosecution. After granting summary
judgment in favor of the Defendants, the court ordered
the Thorpes to pay attorneys' fees pursuant to 42 U.S.C.
§ 1988(b). The Thorpes appeal from the district court's
order awarding fees. We affirm.


I. FACTUAL BACKGROUND


The facts of this case are well-known to the parties
and do not bear lengthy reiteration. *916  In December
1998, a bank robbery investigation by Sheriff Deputies


Lissah Norcross 1  and Craig Tyer led to information that
a suspect may have paid for his bail bond with some
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of the robbery proceeds. A-1 Bail Bonds, a company
owned and operated by the Thorpes, supplied the suspect's
bond. Several informants claimed Heather Fish, an A-1
employee, knowingly accepted the bank robbery proceeds
with permission from the Thorpes. Because the alleged
transaction occurred in the city rather than the county,
Tyer passed the information to the Grand Junction Police
Department.


1 In 1997, the Thorpes filed a separate § 1983
action against members of the Sheriff's Department
including Norcross. The case was eventually
dismissed but was pending during the bank robbery
investigation.


On October 27, 1999, Grand Junction Police Department
Officers Stanley Ancell and Robert Culver interviewed
Fish and two other A-1 employees, Sherri and Joe


Green. 2  The three employees reported numerous criminal
activities perpetrated by the Thorpes at A-1, including
forgery and the knowing receipt of a portion of the bank
robbery money. While investigation of these allegations
was proceeding, the Thorpes lodged a complaint against
Fish for allegedly forging documents and stealing money
from A-1. Police Officer Julie Stogsdill was assigned


to conduct an investigation of these charges. 3  After
interviewing the Thorpes and Fish, Stogsdill conducted
a brief follow-up investigation and submitted her
investigation report to the district attorney's office. The
district attorney's office declined to prosecute Fish.
However, the investigation of the Thorpes resulted in
search and arrest warrants issued on June 7, 2000, and


criminal charges filed on June 15, 2000. 4  A second set of
search warrants issued on June 23, 2000.


2 Shortly after November 1, 1999, either the Thorpes
terminated Fish's employment with A-1 or Fish
voluntarily resigned. Fish and Joe Green then started
their own bail bond business which was operating
at the time the Thorpes filed their complaint against
Fish.


3 Officers Ancell and Culver were not a part of
Stogsdill's investigation, although each knew of the
other's investigation.


4 The Thorpes were charged with, inter alia, motor
vehicle theft, theft over $15,000, attempt to influence
a public servant, theft by receiving (the bank robbery


money) and conspiracy to commit these offenses.
Maria Thorpe was also charged with burglary.


In August 2000, the district attorney's office asked Gilbert
Stone, its lead investigator, to review and comment on
the Thorpes' investigation file to determine the likelihood
of conviction. Stone issued a report (“the Stone Report”)
criticizing the investigation.


Special Prosecutor David Waite was assigned to the


case in October 2000. 5  He was given the voluminous
investigation file. In January 2001, Waite decided to
dismiss the Thorpes' case without prejudice because he
needed more time to review the police reports and
conduct his own investigation. Waite refiled the charges
in June 2001, but the charging document for Robert
Thorpe, attested to by Culver, mistakenly included
charges intended only for Maria Thorpe. Those charges
were dropped as soon as the error was discovered. Shortly
after the criminal charges were refiled, the state court
ordered the charges be tried separately. Due to that
decision and his concern over having to prove each of
the charges beyond a reasonable *917  doubt in separate
trials (although he believed probable cause existed for the
Thorpes' arrests on each of the charges filed against them),
Waite decided to dismiss the charges with prejudice. They
were dismissed on June 27, 2002.


5 The Thorpes had filed a motion to appoint a special
prosecutor and to recuse the Mesa County District
Attorney's Office because some of its employees were
potential witnesses.


II. PROCEDURAL BACKGROUND


**2  One year later, the Thorpes filed the current lawsuit
pursuant to 42 U.S.C. § 1983 against Mesa County
Sheriff Riecke Claussen, Undersheriff David Wooley, and
Deputies Tyer, Norcross and William Gardner (Sheriff
Defendants) and the City of Grand Junction, the Grand
Junction Police Department, Police Chief Martyn Currie
and Officers Ancell, Culver, Stogsdill, Robert Russell


and John Jackson (Police Defendants). 6  The Thorpes
alleged Defendants denied them numerous constitutional
rights and claimed several state law violations. The factual
basis of their complaint covered miscellaneous events
from 1999 through 2002, but was primarily based on
the investigation and prosecution of the criminal charges
against them.
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6 The complaint also named the Mesa County
Sheriff's Department and the Mesa County Board of
Commissioners. Sheriff Defendants filed a motion to
dismiss these defendants; the Thorpes did not object.
The district court granted the motion.


Police Defendants filed a motion for a more definite
statement. Attached to their motion were the Thorpes'
arrest and search warrants and supporting affidavits.
Sheriff Defendants filed a motion to dismiss the state
law claims for lack of subject matter jurisdiction based
on the Thorpes' failure to comply with the requirements
of the Colorado Governmental Immunity Act. They
attached the affidavits of Sheriff Claussen, Undersheriff
Wooley and Deputies Gardner, Norcross and Tyer.
Claussen, Wooley and Gardner stated they had no
connection with the police investigation of the Thorpes
or their prosecution; Deputies Norcross and Tyer testified
they ended their involvement in the bank robbery
investigation in 1999 or 2000 when they turned the
case over to the Grand Junction Police Department.
The Sheriff Defendants also filed a motion to dismiss
the malicious prosecution claim for failure to state a
claim or in the alternative for a more definite statement.
The district court granted the motions for a more
definite statement but denied, without prejudice, Sheriff
Defendants' motions to dismiss.


The Thorpes filed their First Amended Complaint on
March 29, 2004, alleging Defendants “unlawfully caused
[them] to be wrongly investigated, charged, arrested
and prosecuted based upon information known to be
false.... Defendants failed to investigate the veracity
of [the] allegations against [them], subjected [them] to
illegal searches and seizures, harassed [them] and falsified
evidence against them.” (R. Vol. I at 34-35.) Some of
the factual allegations were astounding. For example,
the Thorpes alleged Fish was a known prostitute and
known to have made false allegations in the past.
The Thorpes claimed the Defendants enlisted Fish to
seduce their sixteen-year-old son for the purpose of
obtaining A-1's business records without a warrant.
They also claimed the actions of law enforcement
caused their son's suicide in May 2000. The Thorpes
alleged Defendants manufactured, altered and destroyed
evidence, affirmatively sought out parties to assert false
complaints against them and continued to prosecute them
despite knowing the charges were false. They further
alleged Defendants illegally searched their home after


their son's death, communicated false information to state
agencies to destroy the Thorpes' business and intentionally
misstated facts to the media.


*918  **3  A second round of motions to dismiss ensued.
On February 11, 2005, the district court dismissed the state
law claims against Defendants in their official capacities.
It also dismissed the claims against the City of Grand
Junction and its police department. Therefore, only the
federal claims against Defendants in their individual
capacities remained.


A. Summary Judgment
After completing discovery, Defendants filed motions for
summary judgment. The court granted these motions on
May 1, 2006. It noted the Thorpes were relentless in
their “spurious assertions” which were supported only
by “misrepresentations and exaggerations” of the record.
(R. Vol. 5 at 725.) It determined the undisputed evidence
revealed the Sheriff Defendants had no connection to
the Thorpes' prosecution and were involved only in
the bank robbery investigation (as attested to in their
affidavits). It also concluded the Thorpes had failed to
present any evidence demonstrating the Police Defendants
altered or falsified evidence during the investigation and
prosecution. The court found the affidavits supporting the
arrest and search warrants demonstrated probable cause
for the issuance of the warrants. There was no evidence
Ancell or Culver included in the affidavits any false
information or that any omissions were intentionally or
recklessly made. While the court acknowledged the 2002
charging document against Robert Thorpe contained
erroneous charges, the mistake was clearly inadvertent
and immediately remedied upon its discovery. There was
no factual support for the allegations that Fish was “a
known prostitute” or that the investigation was connected
in any way to the suicide of the Thorpes' son. Nonetheless,
the Thorpes had never withdrawn any of these sensational
accusations even though there was no factual basis to
support them.


The district court sua sponte ordered the Thorpes' counsel
to show cause why it should not order him or the Thorpes
to pay Defendants' attorneys' fees under 42 U.S.C. §
1988(b).


B. Motions for Attorneys' Fees
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The Thorpes' attorney filed a motion to withdraw as
counsel and a response to the order to show cause
on his own behalf, alleging the Thorpes had assured
him of the verity of their claims and he only intended
to zealously represent his clients. The Thorpes retained
different counsel, who filed a response to the order to
show cause on their behalf. In their response to the
order to show cause, the Thorpes asserted the summary
judgment result was not due to the lack of evidence but
solely to their attorney's mishandling of the case. They
averred their lawyer had not presented critical evidence
in the summary judgment response but, had he done so,
the result of Defendants' motions for summary judgment
would have been different. They argued they had not seen
the pleadings before the order to show cause but relied
on their attorney to handle their claims. Nonetheless, the
Thorpes did not disavow any of the allegations.


**4  Sheriff Defendants filed a motion seeking $65,060
in attorneys' fees for their defense of the Thorpes' federal
claims commencing on August 11, 2003, the day after
the Thorpes received the affidavits attached to the Sheriff
Defendants' first motion to dismiss. Police Defendants
also moved for $88,392.50 in attorneys' fees commencing
on February 11, 2005, the day the district court dismissed
the Thorpes' state law claims.


In response to the Defendants' specific requests for
attorneys' fees, the Thorpes again blamed their former
attorney for failing to present evidence. Attached to the
response were more than one hundred *919  pages of
exhibits primarily attacking the veracity of the individual


Defendants. 7  The Thorpes relied on the Stone Report
to demonstrate their lawsuit was not frivolous. They also
continued to insist deliberate fabrications and omissions
in the affidavits supporting the arrest and search warrants
vitiated probable cause.


7 The exhibits included material from the personnel
files of Tyer, Ancell, and Culver. They also included a
letter from Currie to Waite inquiring whether Waite
was going forward with the prosecution.


Unconvinced, the district court ordered the Thorpes to
pay the fees requested by Defendants pursuant to 42


U.S.C. § 1988(b). 8


8 Pursuant to 28 U.S.C. § 1927, the court held the
Thorpes' original attorney jointly liable for the fees


incurred after Defendants filed their motions for
summary judgment. The attorney filed a separate
appeal (No. 06-1405) but the appeal was withdrawn
following an agreement with Defendants.


III. DISCUSSION


“[T]he decision to award or deny attorney's fees lies within
the sound discretion of the court, and, on appeal, review
is subject to an abuse of discretion standard.” Goichman v.
City of Aspen, 859 F.2d 1466, 1471 (10th Cir.1988). “This
standard of review applies to both the court's decision to
award fees in the first place and the court's determination
of the amount of fees to be awarded.” Robinson v. City of
Edmond, 160 F.3d 1275, 1280 (10th Cir.1998). An abuse of
discretion standard “is appropriate in view of the district
court's superior understanding of the litigation and the
desirability of avoiding frequent appellate review of what
essentially are factual matters.” Hensley v. Eckerhart, 461
U.S. 424, 437, 103 S.Ct. 1933, 76 L.Ed.2d 40 (1983).


Under 42 U.S.C. § 1988(b), “the court, in its discretion,
may allow the prevailing party, other than the United
States, a reasonable attorney's fee as part of the costs” in
an action to enforce civil rights. While courts apply this
provision liberally to prevailing plaintiffs, the Supreme
Court has imposed a different standard for awarding
attorneys' fees to prevailing defendants in civil rights
cases. See Christiansburg Garment Co. v. EEOC, 434 U.S.


412, 417, 421, 98 S.Ct. 694, 54 L.Ed.2d 648 (1978). 9


“[A] plaintiff should not be assessed his opponent's
attorney's fees unless a court finds that his claim
was frivolous, unreasonable, or groundless, or that the
plaintiff continued to litigate after it clearly became so.”
Id. at 422, 98 S.Ct. 694; see also Hensley, 461 U.S. at 429 n.
2, 103 S.Ct. 1933 (“A prevailing defendant may recover an
attorney's fee only where the suit was vexatious, frivolous,
or brought to harass or embarrass the defendant.”). A
frivolous suit is one “based on an indisputably meritless
legal theory, ... [or] whose factual contentions are clearly
baseless.” Neitzke v. Williams, 490 U.S. 319, 327, 109 S.Ct.
1827, 104 L.Ed.2d 338 (1989). However, the court need
not find the lawsuit was “brought in subjective bad faith”
to award fees to a prevailing defendant. Christiansburg,
434 U.S. at 421, 98 S.Ct. 694. “A defendant can recover
if the plaintiff violates this standard at any point during
the litigation, not just at its inception.” Galen v. County of
Los Angeles, 477 F.3d 652, 666 (9th Cir.2007) (emphasis
added); see also  *920  Munson v. Milwaukee Bd. of Sch.
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Dirs., 969 F.2d 266, 271 (7th Cir.1992) (“It is possible for
an initially nonfrivolous action to become frivolous when,
for example, the factual basis supporting the complaint is
shown to be groundless during discovery.”).


9 Christiansburg addressed the standard applicable to
the attorneys' fee provision of Title VII of the Civil
Rights Act of 1964. See 42 U.S.C. § 2000e-5(k).
However, that provision is virtually identical to §
1988(b) and the Supreme Court has applied the
Christiansburg standard to cases in which a defendant
seeks fees under § 1988(b). See Hensley, 461 U.S. at
429 n. 2, 103 S.Ct. 1933; Hughes v. Rowe, 449 U.S. 5,
14-15, 101 S.Ct. 173, 66 L.Ed.2d 163 (1980).


**5  Rarely will a case be sufficiently frivolous to justify
imposing attorneys' fees on the plaintiff. See Clajon Prod.
Corp. v. Petera, 70 F.3d 1566, 1581 (10th Cir.1995) (only
in “rare circumstances” will “a suit [be] truly frivolous
so as to warrant an award of attorneys' fees to the
defendant”). In determining whether a claim is frivolous,
unreasonable or groundless, a district court must avoid
“post hoc reasoning by concluding that, because a plaintiff
did not ultimately prevail, his action must have been
unreasonable or without foundation.” Christiansburg, 434
U.S. at 421-22, 98 S.Ct. 694. Dismissal of claims at
the motion to dismiss or summary judgment stage does
not automatically warrant a fee award. See Jane L. v.
Bangerter, 61 F.3d 1505, 1513-14 (10th Cir.1995).


A. Statute of Limitations
Section 1983 provides a federal civil cause of action
against state officials for the “deprivation of any rights,
privileges, or immunities secured by the Constitution and
laws.” 42 U.S.C. § 1983. State law governs statute of
limitations issues in § 1983 actions and “that limitation
period is set by the personal injury statute in the state
where the cause of action accrues.” See Roberts v.
Barreras, 484 F.3d 1236, 1238, 1240 (10th Cir.2007). The
limitations period for a personal injury action in Colorado
is two years. See Colo.Rev.Stat. § 13-80-102; Workman
v. Jordan, 32 F.3d 475, 482 (10th Cir.1994). Federal law
governs when a civil rights claim accrues for purposes of
the statute of limitations. Fratus v. DeLand, 49 F.3d 673,
675 (10th Cir.1995). “A civil rights action accrues when
facts that would support a cause of action are or should
be apparent.” Id. (quotations omitted).


[1]  The Thorpes filed their original complaint on June
26, 2003. Therefore, the statute of limitations would have


run on all of their claims occurring prior to June 26,
2001. The only activity after June 26, 2001, was the
final dismissal of criminal charges. Thus, the only claim
not barred by the statute of limitations was based on
allegations of malicious prosecution. See Mondragon v.
Thompson, 519 F.3d 1078, 1083 (10th Cir.2008) (“[A]
due process claim for malicious prosecution arises only
once the original action, whatever form it has taken,
has been terminated in favor of the plaintiff. Because
the statute of limitations does not start running before
the elements of a claim are satisfied, the statute of
limitations for this due process claim cannot start until
the plaintiff has achieved a favorable result in the original
action.”) (citation and quotations omitted). Even so, the
Thorpes' First Amended Complaint continued to claim
Fourth, Eighth and Fourteenth Amendment violations
for unreasonable search and seizure. These claims were
obviously without merit and should have been withdrawn.


B. Malicious Prosecution
A § 1983 malicious prosecution claim requires the
following elements: “(1) the defendant caused the
plaintiff's continued confinement or prosecution; (2) the
original action terminated in favor of the plaintiff; (3)
there was no probable cause to support the original
arrest, continued confinement, or prosecution; (4) the
defendant acted with malice; and (5) the plaintiff sustained
damages.” Novitsky v. City of Aurora, 491 F.3d 1244, 1258
(10th Cir.2007). The district court held that the affidavits
attached to the Sheriff Defendants' motion to dismiss
the original complaint negated any factual basis to allege
the Sheriff Defendants caused the Thorpes' prosecution.
Similarly, the affidavits *921  in support of the requests
for the search and arrest warrants established probable
cause.


**6  As the district court noted, the Sheriff Defendants'
supporting affidavits to their first motion to dismiss
refuted any involvement with the police department's
investigation of the Thorpes or the district attorney's
decision to pursue a criminal prosecution. The Thorpes
disagree, relying on the following statement in Stone's
report to support their contention that the claims against
the Sheriff's Defendants were not frivolous:


Might there not be some history between the Thorpes,
the Mesa County Sheriff's Department (who the
Thorpes were suing for violations of their civil rights)
and Heather Fish that might cause Robert Thorpe to
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distrust Fish (a former Sheriff's Department's “booking
tech.” in the jail), Patton and Tyer? ? In reality, Fish was
a police snitch, Patton was a bank robber ... and [t]he
Mesa County Sheriff's Department was being sued by
the Thorpes for two million dollars for an alleged bad
search warrant on A-1. Would you trust these players?!
Would a logical person not ask themselves, “Wait a
minute! This stinks! Could the Sheriff's Department be
trying to set me up?”


(R. Vol. IV at 507.) To be sure, Stone's speculations
provide support for the Thorpe's original suspicions of
wrongdoing. But the disclosure of these speculations did
not motivate the Thorpes to depose any of the Sheriff
Defendants in order to provide a factual basis for Stone's
flights of fancy. While Stone reiterated some of the same
suspicions at his deposition, he did not testify he believed
any of the Sheriff Defendants had violated the Thorpes'
rights nor did he refute the Sheriff Defendants' sworn
affidavits provided to the Thorpes in response to their
original complaint.


[2]  The district court also held the affidavits in support
of the Police Defendants' requests for search and arrest
warrants established probable cause, thus negating any
claim for malicious prosecution. The law is well-settled:
a constitutional violation exists only when an affidavit
contains information that is deliberately false or in
reckless disregard for the truth and the remaining material
contains insufficient content to support a finding of
probable cause. See Franks v. Delaware, 438 U.S. 154,
171-72, 98 S.Ct. 2674, 57 L.Ed.2d 667 (1978).


The Thorpes' steadfast refusal to accept the district court's
conclusion is notable in the absence of any appeal of
the court's grant of summary judgment. Instead, they
argue attorneys' fees are unwarranted because Ancell
and Culver deliberately presented false statements when
they averred the information in the affidavits was given
by “reliable” citizens (Fish, the Greens and the bank
robber). (R. Supp. Vol. I at 25, 40.) The Thorpes claim
because Ancell and Culver knew these witnesses had a
motivation to falsely accuse the Thorpes, the officers did
not rely on information from “reliable” citizens. Rather,
they knowingly relied on material misrepresentations by
unreliable witnesses. The Thorpes maintain a judicial
officer would not find probable cause for their arrests
had the officers revealed the known motivations of these
witnesses to fabricate evidence.


**7  The district court correctly rejected this argument
because the relationship of these witnesses to the Thorpes
was set forth in the officers' affidavits. Moreover, contrary
to the Thorpes' repeated assertions, the affidavits do
not premise probable cause solely on these witnesses'


credibility. 10  Allegations concerning the bank robbery
*922  money (i.e., the theft by receiving charges) were


corroborated by another witness and the Thorpes' own
statements made while Fish was wearing a wire; the motor
vehicle theft charges were corroborated by computer
checks regarding property ownership, interviews with
the victim and his girlfriend, and copies of the towing
charges. The theft of over $15,000 charges were instigated
by a telephone call from the Colorado Department of
Insurance followed by interviews with A-1's insurance
company and the victims; the attempt to influence a
public servant charges were also initiated by the Colorado
Department of Insurance and followed up by telephone
calls to agencies the Thorpes listed as former employers
on their resumes to obtain a license to instruct a
bondsman class. Burglary charges against Maria Thorpe
were corroborated by an interview with the homeowner
and a witness, as well as the homeowner's identification
of the allegedly stolen documents. The Thorpes do not
allege any of this supporting information was false; they
merely claim the investigation was not thorough enough.
Thus, even if all the statements by Fish and the Greens are
eliminated, the Thorpes could not reasonably believe the
remaining information in the affidavits failed to establish
probable cause for their arrests.


10 This is not to say their credibility would be
unimportant to a finding of guilt beyond a
reasonable doubt. But “[p]robable cause for an arrest
warrant is established by demonstrating a substantial
probability that a crime has been committed and
that a specific individual committed the crime.” See
Bruner v. Baker, 506 F.3d 1021, 1026 (10th Cir.2007)
(quotations omitted).


The Thorpes also complain Culver knowingly
misrepresented or showed reckless disregard for the
truth when he attested to the June 2001 charging
document for Robert Thorpe which contained erroneous
charges. Culver admitted he probably did not read the
charges written by the prosecutor before he signed the
document. However, there was no evidence inferring the
oversight was deliberate. “Allegations of negligence or
innocent mistake are insufficient” to sustain a claim for
a constitutional violation; misrepresentations must be
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deliberate or in reckless disregard of the facts. Franks, 438
U.S. at 171, 98 S.Ct. 2674.


Finally, the Thorpes argue the Stone Report justified
the lawsuit against the Police Defendants because Stone
concluded a logical person could believe the Thorpes were
being “set ... up” by law enforcement. (R. Vol. IV at
507.) They rely on our decision in Anthony v. Baker, 767
F.2d 657 (10th Cir.1985), wherein Anthony was charged
for insurance fraud following a fire at the motel where
he was a manager. He was subsequently tried and found
not guilty. Anthony then filed suit under 42 U.S.C. §
1983 for malicious prosecution and deprivation of his
constitutional rights. Anthony alleged, inter alia, that two
investigators, Baker and Newton, “conspired to deprive
him of his constitutional rights by making him the target
of their investigation, giving false information to the
Grand Jury and covering up exculpatory information.”
Id. at 660. The case against the investigators went to trial.
After Baker had presented his case and rested, Baker and
Newton moved for and were granted a directed verdict.
The court subsequently awarded them their attorneys'
fees. We reversed, finding the court erred in granting a
directed verdict based on the following evidence:


**8  Detective Green, a deputy in the Sheriff's office
and a personal friend of Baker, testified ... Baker seized
the wrong piano under [a] warrant ... even after he
was notified that it was the wrong piano [and] ...
that he did not care if it was the wrong piano ...;
Baker stated words to the effect that he was going
to get Anthony whatever it took; ... Baker reached a
point of subjectivity where *923  he could not tell the
difference between Anthony's guilt or innocence; Baker
became almost frantic about the Anthony case and was
frantically pursuing Anthony; and in his ten years as
an investigator he had never seen anything like Baker's
investigation of Anthony.


Arnold Miller, an expert in law enforcement
investigation administration and a criminal justice
specialist, testified ... Baker's investigation was a
continual, blatant, unrelenting effort both to accuse
Anthony and ultimately to have him found guilty of a
crime or crimes that he could not have been involved in;
and Baker's efforts were made at virtually any cost.


Robert Isham, a former sergeant in the Sheriff's office,
testified ... Baker had submitted an interdepartmental
report to the Sheriff and other officers about his


investigation into the fire and theft at the Inn which
contained a lot of falsehoods; and Baker's report falsely
stated that Isham and other officers conspired to have
Anthony pass a polygraph examination.


Id. at 665 (footnotes omitted).


The testimony in Anthony is easily distinguished from
Stone's second-hand ruminations. Even assuming it was
somehow admissible and recognizing that it is critical
of Defendants' investigations, the Stone report did not
state anyone knowingly violated the law, misrepresented
information or that the officers arrested the Thorpes
without probable cause. Where probable cause exists, the
subjective intent of the officer in effectuating an arrest
is irrelevant. Malley v. Briggs, 475 U.S. 335, 341, 106
S.Ct. 1092, 89 L.Ed.2d 271 (1986). The fact Ancell and
Culver conducted a vigorous investigation or that law
enforcement hoped for a successful prosecution is not a
constitutional violation.


The Thorpes also argue they should not be punished for
their attorney's decisions and, in any event, they should
not be sanctioned more severely. While the Thorpes may
wish to blame their attorney for continuing the suit after it
was proven to be without merit, “there is certainly nothing
novel about holding clients responsible for the conduct of
their attorneys, even conduct they did not know about.”
Ecclesiastes 9:10-11-12, Inc. v. LMC Holding Co., 497
F.3d 1135, 1145 n. 12 (10th Cir.2007) (quotations omitted)
(affirming dismissal under Rule 41(b) of the Federal Rules
of Civil Procedure). Moreover, the Thorpes' unsupported
and sensational factual allegations were certainly not
created out of whole cloth by their attorney.


[3]  In sum, there was no evidence supporting the
Thorpes' claims that Defendants fabricated evidence;
no evidence they “use[d] as their agents, persons of
questionable veracity” and “known moral t[u]rpitude”
to “seduce or solicit[ ] minor children to violate the
constitutional rights of others” causing the suicide of a
minor child; no evidence of the knowing falsification of
any document; no evidence any Defendant “cultivat[ed]
false testimony” in exchange for a reduction of sentence;
no evidence of threats; no evidence any Defendant
supplied false information to a state agency; no evidence
of “conspiratorial meetings”; and no evidence any
Defendant “placed anonymous false entries ... into the
[Thorpes'] criminal file[s]” to be viewed by the press. (R.
Vol. I at 36, 46-47, 49.) Despite the fact that the statute
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of limitations had run on their claims for false arrest,
unconstitutional searches, unconstitutional seizures,
defamation, intentional interference with business and
intentional infliction of emotional distress, none of these
claims were omitted from the amended complaint nor
were these allegations voluntarily removed or withdrawn
prior to the time summary judgment issued. The
Thorpes failed to take any depositions of the Sheriff
Defendants after receiving their sworn affidavits stating
*924  they did not participate in the investigation


leading to the Thorpes' arrests. Rather than seeking
the facts, the Thorpes obviously intended to rely on
Stone's speculations to support their own view of events.
Similarly, despite the fact the affidavits in support of the
search and arrest warrants contained sufficient statements
of probable cause supported and corroborated by several
avenues of evidence, the Thorpes do not budge from
their conviction that Ancell and Culver somehow did
something to violate their rights.


**9  The district court noted that throughout the
proceedings the Thorpes played fast and loose with the
record in supporting their arguments to the point some
assertions were flatly contradicted by the undisputed facts.
At the time of the Thorpes' response to the order to show
cause, they still did not concede their claims were frivolous
but, instead, submitted pages of documents irrelevant to
this case in an attempt to challenge the credibility of
opposing parties.


Christiansburg did not provide precise guidance on the
amount of evidence the plaintiff must produce to avoid an
adverse award of fees. However, the district court found
not only that the Thorpes' claims were frivolous but that
“courts are not proper fora for publication of fantastic
allegations of the sort that the Thorpes concocted in their
complaint.” (R. Vol. IX at 1146.) These findings are more
than sufficient to justify the award of fees to Defendants.


The Thorpes argue the district court abused its discretion
because it awarded attorney's fees to compensate
Defendants rather than award the least amount necessary
to deter the filing of frivolous lawsuits. They claim because


their “reasonable belief they were treated unlawfully
by Defendants ... justified ... their complaint” and,
in any event, “a much smaller amount ... would
suffice as a deterrent.” (Appellants' Br. at 44-45.) While
Christiansburg makes clear the award of attorney's fees to
a defendant are not routine, this is not a case where the
Thorpes are being “punished for [their] failure to recognize
subtle factual or legal deficiencies in [their] claims.”
Hughes, 449 U.S. at 15, 101 S.Ct. 173. “[T]he same judge
who presided over all proceedings also determined the fee
award. Thus, that judge was particularly well qualified
to make the partially subjective findings necessary for an
award of attorney's fees.” Quiroga v. Hasbro, Inc., 934
F.2d 497, 503 (3d Cir.1991) (quotations and alterations
omitted).


The award of fees in a § 1983 case does not merely
provide some compensation to the defendants for costs
incurred in defending a suit but also deters a plaintiff
from filing patently frivolous and groundless suits. The
court “consider[ed] the ... plaintiff[s'] ability to recognize
the objective merit” of their allegations and “provide[d]
a concise [and] clear explanation of its reasons for the
fee award.” Houston v. Norton, 215 F.3d 1172, 1175
(10th Cir.2000) (quotations omitted). The district court
concluded the Thorpes' claims were not only frivolous
but the “fantastic” factual allegations contained in the
complaint were improperly “concocted” to be publicized
in judicial proceedings. Indeed, the Thorpes have yet to
retract the allegations or even address this transgression.
What will deter any particular plaintiff is uniquely within
the trial court's expertise after becoming familiar with the
parties through the course of the proceedings. Because
the district court offered sound reasons to conclude the
Thorpes' action was frivolous and to substantiate its
decision on fees, we will affirm.


**10  AFFIRMED.


All Citations


367 Fed.Appx. 914, 2009 WL 5907948
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116 P.3d 295
Supreme Court of Utah.


Andrea TINDLEY, individually; John Sabodski,
individually; Andrea Tindley and John Sabodski
for the Estate of Eric Sabodski; David Horman,


individually; Susan Horman, individually;
David and Susan Horman for the Estate of


Jeff Horman; Brian Horman, a minor, by and
through his natural parents David Horman


and Susan Horman; Erin Anderson; and
Matt Ehrman, Plaintiffs and Appellants,


v.
SALT LAKE CITY SCHOOL


DISTRICT, Defendant and Appellee.


No. 20030581.
|


May 17, 2005.


Synopsis
Background: Public high-school students who were
injured, and estates of students who were killed in
automobile accident, which occurred on return trip
from out-of-state, extracurricular debate tournament,
brought action against school district, challenging
constitutionality of limitation on recoverable damages
under Governmental Immunity Act. The Third District
Court, Salt Lake Department, Stephen L. Henriod, J.,
entered summary judgment in favor of school district.
Plaintiffs appealed.


Holdings: The Supreme Court, Parrish, J., held that:


[1] open courts clause restricts the legislature's ability to
abrogate remedies provided by law;


[2] Governmental Immunity Act's limitation on school
district's liability did not violate open courts clause;


[3] aggregate cap of $500,000 “for two or more persons
in any one occurrence” did not violate due process or
uniform operation of laws provisions of state constitution;
and


[4] Governmental Immunity Act did not violate state
constitutional provision barring the abrogation of the
right to recover for injuries resulting in death.


Affirmed.


Attorneys and Law Firms


*297  George Waddoups, Lawrence D. Buhler, Ralph C.
Petty, Timothy C. Houpt, Salt Lake City, for plaintiffs.


Mark L. Shurtleff, Att'y Gen., Brent A. Burnett, Barry G.
Lawrence, Asst. Att'ys Gen., for defendant.


Opinion


PARRISH, Justice:


¶ 1 This appeal concerns the constitutionality of section
63–30–34 of the Utah Governmental Immunity Act,
which limits the damages recoverable in actions against


the state or its political subdivisions. 1  Plaintiffs brought
this action against the Salt Lake City School District (the
“District”), asserting that the limitation violates both the
Utah and the United States Constitutions. The District
successfully moved for summary judgment. Plaintiffs
appealed. We affirm.


1 In 2004, the legislature repealed the Governmental
Immunity Act, codified at Utah Code Ann. §§ 63–
30–1 to –38 (1997 & Supp.2003). In its place, the
legislature enacted the Governmental Immunity Act
of Utah, codified at Utah Code Ann. §§ 63–30d–
101 to –904 (2004). Pursuant to the provisions of
the new act, all injuries alleged to have been caused
by a governmental entity before July 1, 2004, are
governed by the former act. Because the events at
issue here occurred before that date, all references in
this opinion to the limitation on judgments imposed
by the Governmental Immunity Act are to the former
act. While the limitation of judgments provision in the
new act increases the amount of the limitation and
provides a mechanism for its future adjustment based
on the consumer price index, the basic structure of the
limitation has not changed.


BACKGROUND
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¶ 2 David Smith was employed by the District as a teacher
and debate team coach at Highland High School in Salt
Lake City, Utah. Smith selected eight students, including
Erin Anderson, Matt Ehrman, Brian and Jeff Horman,
and Eric Sabodski, to compete in a debate tournament
at the University of Southern California (“USC”). The
tournament began on Friday, November 3, 2000, and
concluded the following Sunday. Each student competing
in the tournament paid a portion of the costs to attend,
with the remaining costs paid by funds raised through the
high school debate club.


¶ 3 Intending to drive the team to USC, Smith reserved a
fifteen-passenger van from a rental agency. When Smith
arrived at the rental agency, however, he learned that
the van he had reserved was unavailable. Consequently,
Smith rented two minivans to transport the students to
the competition. District employee and assistant debate
team coach Christian Bradley drove one of the vans, while
Smith drove the other.


¶ 4 The debate team arrived at USC and participated in
both the preliminary and the elimination rounds of the
competition. Following the elimination rounds on Sunday
afternoon, the team began the return trip to Salt Lake
City. Bradley left at approximately 1:00 p.m., driving
one of the rented minivans, with Eric, Jeff, Erin, Brian,
and Matt as passengers. Smith followed shortly thereafter
with the remaining students. Late that evening, while
traveling through Millard *298  County, Utah, Bradley
lost control of the minivan due to his own negligence. The
vehicle flipped several times, ejecting Eric, Jeff, and Erin.


¶ 5 Eric and Jeff were killed in the accident, and the
remaining three students were seriously injured. Erin
sustained numerous injuries, including a severe traumatic
brain injury. Brian's injuries included crushed vertebrae
and a fractured hand and foot, and Matt suffered an injury
to his knee, as well as multiple contusions and abrasions. It
is uncontested that plaintiffs' aggregate damages exceeded
$500,000.


¶ 6 Recognizing its liability for Bradley's negligence, the
District and its insurer, the Utah State Division of Risk
Management, entered into a settlement agreement with
plaintiffs Erin, Brian, Matt, and the parents and estates
of Eric and Jeff. Under the settlement agreement, the
District agreed to pay plaintiffs collectively $500,000,
the maximum amount then recoverable under the Utah


Governmental Immunity Act. In exchange, plaintiffs
agreed to relinquish their rights to pursue any claims
against the District or its employees, but reserved the
right to challenge the constitutionality of the damage cap
imposed by the Governmental Immunity Act.


¶ 7 In accordance with the settlement agreement, plaintiffs
filed suit in district court, alleging that the cap violates
several provisions of the Utah Constitution, including the
open courts clause, as well as the provisions guaranteeing
due process, uniform operation of laws, and the right to
recover damages for injuries resulting in death. Plaintiffs
also alleged that the cap violates the equal protection
guarantee of the United States Constitution.


¶ 8 The District filed a motion for summary judgment,
urging the district court to reject plaintiffs' constitutional
challenges to the cap. Plaintiffs responded with a cross-
motion for summary judgment. The district court granted
the District's motion for summary judgment, finding the
cap constitutional and dismissing plaintiffs' claims with
prejudice. This appeal followed.


ANALYSIS


¶ 9 Historically, the ability to sue the State of Utah or
one of its political subdivisions rested on a determination
of whether the governmental entity was protected by
the common law doctrine of sovereign immunity. That
changed in 1965, when the Utah Legislature enacted the
Utah Governmental Immunity Act (the “Act”), which
barred all causes of action against the state and its political
subdivisions unless expressly authorized by statute.
Specifically, the Act provided that “all governmental
entities,” including school districts, “are immune from
suit for any injury which results from the exercise of a
governmental function.” Utah Code Ann. §§ 63–30–2(3),
(7), –3(1) (1997 & Supp.2000). Despite its broad grant of
immunity, the Act expressly waived immunity for “injury
proximately caused by a negligent act or omission of an
employee committed within the scope of employment.” Id.
§ 63–30–10 (1997). Judgments obtained pursuant to this
waiver, however, were limited. The Act provided that


if a judgment for damages
for personal injury against a
governmental entity, or an employee
whom a governmental entity has
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a duty to indemnify, exceeds
$250,000 for one person in any one
occurrence, or $500,000 for two or
more persons in any one occurrence,
the court shall reduce the judgment
to that amount.


Id. § 63–30–34.


¶ 10 Plaintiffs argue that this statutory limitation on
judgments violates article I, section 11 of the Utah
Constitution, commonly referred to as the open courts
clause. Plaintiffs also argue that the cap violates the
due process and uniform operation of laws provisions of
the Utah Constitution, as well as the equal protection
guarantee of the United States Constitution. Finally,
plaintiffs assert that the cap violates article XVI, section
5 of the Utah Constitution, which guarantees the right to


recover damages for injuries resulting in death. 2


2 In her opening brief, plaintiff Andrea Tindley also
argued that the cap violates the separation of powers
provision of the Utah Constitution, article V, section
1, and that the cap effectively abridged her right to
a trial by jury as guaranteed by article I, section 10
of the Utah Constitution. Because Tindley failed to
raise these claims below, we decline to address them.
See Espinal v. Salt Lake City Bd. of Educ., 797 P.2d
412, 413 (Utah 1990) (“With limited exceptions, the
practice of this court has been to decline consideration
of issues raised for the first time on appeal.”).


*299  [1]  [2]  ¶ 11 “The issue of ‘[w]hether a statute is
constitutional is a question of law, which we review for
correctness, giving no deference to the trial court.’ ” Grand
County v. Emery County, 2002 UT 57, ¶ 6, 52 P.3d 1148
(quoting State v. Daniels, 2002 UT 2, ¶ 30, 40 P.3d 611).
Moreover, as this court has recognized, the challenged
statute “is presumed constitutional, and we resolve any
reasonable doubts in favor of constitutionality.” Utah
Sch. Bds. Ass'n v. State Bd. of Educ., 2001 UT 2, ¶ 9,
17 P.3d 1125 (internal quotations omitted). Because we
conclude that plaintiffs have failed to demonstrate that
the cap violates either the Utah or the United States
Constitution, we affirm the summary judgment entered in
favor of the District.


I. THE OPEN COURTS CLAUSE: ARTICLE I,
SECTION 11 OF THE UTAH CONSTITUTION


¶ 12 We first address plaintiffs' claim that the cap violates
the open courts clause found in article I, section 11 of the
Utah Constitution. That provision provides:


All courts shall be open, and every
person, for an injury done to him in
his person, property or reputation,
shall have remedy by due course
of law, which shall be administered
without denial or unnecessary delay;
and no person shall be barred from
prosecuting or defending before any
tribunal in this State, by himself or
counsel, any civil cause to which he
is a party.


Utah Const. art. I, § 11.


[3]  ¶ 13 The open courts clause is not merely a procedural
protection. Rather, this court has held that the open courts
clause provides citizens of Utah the “right to a remedy for
an injury.” Judd ex rel. Montgomery v. Drezga, 2004 UT
91, ¶ 10, 103 P.3d 135. In Laney v. Fairview City, 2002
UT 79, 57 P.3d 1007, we declared that “the plain meaning
of the [open courts clause] ‘imposes some substantive
limitation on the legislature['s ability] to abolish judicial
remedies in a capricious fashion.’ ” Id. at ¶ 30 (quoting
Craftsman Builder's Supply, Inc. v. Butler Mfg. Co., 1999
UT 18, ¶ 33, 974 P.2d 1194 (Stewart, J., concurring)). In
Berry ex rel. Berry v. Beech Aircraft Corp., 717 P.2d 670
(Utah 1985), we stated that


the basic purpose of Article I,
section 11 is to impose some
limitation on [the legislature's]
power for the benefit of those
persons who are injured in their
persons, property, or reputations
since they are generally isolated in
society, belong to no identifiable
group, and rarely are able to rally the
political process to their aid.


Id. at 676. In other words, the open courts clause
provides more than procedural protections; it also secures
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substantive rights, thereby restricting the legislature's
ability to abrogate remedies provided by law.


¶ 14 The District asks us to overrule this interpretation
of the open courts clause, first announced in the Berry
decision. Under the doctrine of stare decisis, the District
assumes the “substantial burden” of convincing us that
“the rule was originally erroneous or is no longer sound
because of changing conditions and that more good than
harm will come by departing from precedent.” Laney,
2002 UT 79 at ¶ 45, 57 P.3d 1007 (internal quotations
omitted).


¶ 15 We recently have declined similar invitations to
overrule the Berry interpretation. For instance, in Laney,
we held that Berry was not erroneously decided; rather, its
“analytical model ... was established only after a thorough
analysis of Utah's case law regarding the open courts
provision and the case law and history of other states with
similar provisions.” Id. at ¶ 46. Additionally, we opined
that overruling Berry's interpretation of the open courts
clause “can only do harm to our constitution and to the
delicate balance of process it creates.” Id. at ¶ 47; see also
Judd, 2004 UT 91 at ¶ 11, 103 P.3d 135 (“The Attorney
General invites us to disavow our Berry line of cases....
This we decline to do.”).


*300  ¶ 16 The District nevertheless suggests that we
should abandon Berry's interpretation of the open courts
clause because several states have adopted a definition
contrary to ours when interpreting similar provisions.
Although the District has taken great care in detailing the
states that have adopted this differing view, we previously
have stated, and now reaffirm, that the meaning of
our open courts clause is not dependent upon another
state's interpretation of a similar provision. Rather, “we
should rely on our own state history and precedent to
determine the purpose and meaning of article I, section
11's protection.” Laney, 2002 UT 79 at ¶ 32, 57 P.3d
1007. Because the District has failed to meet its burden of
demonstrating either that Berry was erroneously decided
or that a change in conditions now makes its holding
unsound, we decline its invitation to overrule Berry.


[4]  ¶ 17 Although the open courts clause protects both
substantive and procedural rights, the clause is not an
absolute guarantee of all substantive rights. Rather, it
applies only to legislation which “abrogates a cause of
action existing at the time of its enactment.” Id. at ¶


50. The legislature thus remains free to abrogate or
limit claims that could not have been brought under
then-existing law. Claims barred by the doctrine of
governmental immunity are an example of this principle.
In DeBry v. Noble, 889 P.2d 428 (Utah 1995), we noted
that “the scope of the protections afforded by article I,
section 11 [have] to be viewed in light of the immunities
that were recognized when the Utah Constitution was
adopted,” including “governmental immunity.” Id. at 435;
see also Madsen v. Borthick, 658 P.2d 627, 629 (Utah
1983) (“Article I, § 11 worked no change in the principle
of sovereign immunity, and sovereign immunity is not
unconstitutional under that section.”).


[5]  [6]  ¶ 18 In addition, the mere fact that legislation
abrogates an existing legal remedy does not render
it impermissible under the open courts clause. Such
legislation is acceptable under Berry so long as it either
“provides an injured person an effective and reasonable
alternative remedy” or seeks to eliminate “a clear social
or economic evil.” 717 P.2d at 680. With respect to the
second alternative, “the [abrogation] of an existing legal
remedy [cannot be] an arbitrary or unreasonable means
for achieving the objective.” Id.


[7]  ¶ 19 The District argues that the doctrine of sovereign
immunity rendered it immune from suit prior to the
passage of the Act. Accordingly, it reasons that the
Act could not have abrogated any “existing remedy” in
violation of the open courts clause. Plaintiffs urge us to
reject this conclusion for two reasons. First, plaintiffs
argue that the doctrine of sovereign immunity was not
part of Utah law at the time the Utah Constitution
was adopted. Second, even assuming that sovereign
immunity was part of Utah law, they assert that it
protected governmental entities only when those entities
were performing activities constituting a governmental
function, Lyon v. Burton, 2000 UT 19, ¶ 36, 5 P.3d
616, and that transporting students to an out-of-state,
extracurricular debate tournament does not qualify as
such. We decline plaintiffs' invitation to revisit the
historical evolution of sovereign immunity under Utah
law because we conclude that the District would have been
entitled to immunity for its activity in this case prior to the
adoption of the Act.


¶ 20 Before the enactment of the Act in 1965,
governmental entities were afforded immunity to the
extent that their activities qualified as governmental



http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002501433&pubNum=0004645&originatingDoc=I55ed73f5051811da9439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002501433&pubNum=0004645&originatingDoc=I55ed73f5051811da9439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2005452104&pubNum=0004645&originatingDoc=I55ed73f5051811da9439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000512&cite=UTCNART1S11&originatingDoc=I55ed73f5051811da9439b076ef9ec4de&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000512&cite=UTCNART1S11&originatingDoc=I55ed73f5051811da9439b076ef9ec4de&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002501433&pubNum=4645&originatingDoc=I55ed73f5051811da9439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002501433&pubNum=4645&originatingDoc=I55ed73f5051811da9439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995038013&pubNum=0000661&originatingDoc=I55ed73f5051811da9439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000512&cite=UTCNART1S11&originatingDoc=I55ed73f5051811da9439b076ef9ec4de&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000512&cite=UTCNART1S11&originatingDoc=I55ed73f5051811da9439b076ef9ec4de&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995038013&pubNum=0000661&originatingDoc=I55ed73f5051811da9439b076ef9ec4de&refType=RP&fi=co_pp_sp_661_435&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_435

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1983107643&pubNum=0000661&originatingDoc=I55ed73f5051811da9439b076ef9ec4de&refType=RP&fi=co_pp_sp_661_629&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_629

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1983107643&pubNum=0000661&originatingDoc=I55ed73f5051811da9439b076ef9ec4de&refType=RP&fi=co_pp_sp_661_629&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_629

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000512&cite=UTCNART1S11&originatingDoc=I55ed73f5051811da9439b076ef9ec4de&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986112259&pubNum=661&originatingDoc=I55ed73f5051811da9439b076ef9ec4de&refType=RP&fi=co_pp_sp_661_680&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_680

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000035605&pubNum=4645&originatingDoc=I55ed73f5051811da9439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000035605&pubNum=4645&originatingDoc=I55ed73f5051811da9439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)





Tindley v. Salt Lake City School Dist., 116 P.3d 295 (2005)


200 Ed. Law Rep. 406, 526 Utah Adv. Rep. 19, 2005 UT 30


 © 2017 Thomson Reuters. No claim to original U.S. Government Works. 5


functions. See id. (noting that prior to the Act's enactment,
“governmental activities deemed to be proprietary were
not immune and governmental activities deemed to be
‘governmental’ as opposed to proprietary were immune”).
With certain exceptions, the Act codified this view of
sovereign immunity, providing all governmental entities
immunity for “the exercise of a governmental function.”
Utah Code Ann. § 63–30–3(1); see Greenhalgh v. Payson
City, 530 P.2d 799, 801 (Utah 1975) (“It seems plain
enough that the intent of [the Act] was to retain the then
existing law, both as to immunity and as to liability ....”),
superseded on other grounds by Utah Code Ann. § 78–
12–36(1) (Supp.1975). However, because the Act did not
define “governmental function,” the question of whether
an activity *301  fell within the scope of the Act rested
with the courts. See Standiford v. Salt Lake City Corp.,
605 P.2d 1230, 1232 (Utah 1980), superseded by Utah Code
Ann. § 63–30–2(4)(a) (1987). This changed in 1987 when
the legislature amended the Act, defining a governmental
function as follows:


any act, failure to act, operation,
function, or undertaking of a
governmental entity whether or
not the act, failure to act,
operation, function, or undertaking
is characterized as governmental,
proprietary, a core governmental
function, unique to government,
undertaken in a dual capacity,
essential to or not essential to
a government or governmental
function, or could be performed by
private enterprise or private persons.


Utah Code Ann. § 63–30–2(4)(a).


¶ 21 The 1987 amendment substantively expanded the
scope of immunity established by the Act, providing
immunity for activities that were once deemed proprietary
and, therefore, had not been covered by immunity under
the common law. See Laney, 2002 UT 79 at ¶ 53, 57 P.3d
1007 (“By defining a governmental function as any act
of a governmental entity, whether or not the activity is
characterized as governmental or proprietary, the 1987
amendment effectively grants immunity protection for
some activities that were formerly considered proprietary
and were not entitled to immunity.”). Accordingly, to
determine whether the Act, or its 1987 amendment,
“abrogates a cause of action existing at the time of


its enactment,” id. at ¶ 50, we must determine whether
plaintiffs would have had a right to bring their cause
of action against the District at any time prior to 1987.
If not, the Act does not abrogate an existing remedy,
thereby terminating our analysis. If, however, plaintiffs
would have been able to bring suit against the District
prior to 1987, we must then determine whether the Act's
abrogation of that cause of action is permissible under
Berry.


[8]  ¶ 22 Our jurisprudence has established a distinct
test, based on our opinion in Standiford, for determining
whether the Act in its current form abrogates a cause
of action that existed prior to its enactment. Under this
test, we assess whether the activity giving rise to the
cause of action is “ ‘of such a unique nature that it
can only be performed by a governmental agency or
that ... is essential to the core of governmental immunity.’
” Laney, 2002 UT 79 at ¶ 52, 57 P.3d 1007 (quoting
Standiford, 605 P.2d at 1236–37); see Lyon, 2000 UT 19
at ¶ 35, 5 P.3d 616 (recognizing that the Standiford test
“reflect[s] the proper constitutional boundary between
those governmental activities that” implicate the open
courts clause and those that do not).


¶ 23 We previously have noted that the Standiford test
must be applied with a “degree of flexibility” in order
to take into account the “significant differences between
different kinds of governmental activities.” DeBry, 889
P.2d at 440. Thus, in applying this test, we must, “ ‘among
other things, evaluate whether the effect of tort liability
would promote public safety or defeat essential or core
governmental activities and programs that are critical to
the protection of public safety and welfare.’ ” Lyon, 2000
UT 19 at ¶ 39, 5 P.3d 616 (quoting DeBry, 889 P.2d at
440). In our previous applications of the Standiford test,
we have concluded, for example, that a city's “operation
and maintenance of a municipal electrical power system”
was not sufficiently unique to have qualified for immunity
under the pre–1987 version of the Act, Laney, 2002 UT 79
at ¶¶ 22–53, 57 P.3d 1007; “that fire fighting activities are
an essential and core governmental activity,” Lyon, 2000
UT 19 at ¶ 42, 5 P.3d 616; and that a city's “operation
of a public golf course is not essential to governing,”
Standiford, 605 P.2d at 1237.


¶ 24 We have long recognized the essential nature of
public schools' educational activities. See Bingham v.
Bd. of Educ., 118 Utah 582, 223 P.2d 432, 434 (1950)
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(recognizing that school districts act “ ‘on behalf of the
state in discharging the duty of educating the children of
school age in the public schools created by general laws'
” (quoting Woodcock v. Bd. of Educ., 55 Utah 458, 187
P. 181, 183 (Utah 1920))). While the act of providing
classroom instruction lies at the heart of a school district's
function, any supplemental activities that are necessary to
sustain this *302  function must similarly be subject to the
same rule. This principle is consistent with our previous
recognition that the scope of a school board's immunity,
prior to the enactment of the Act, extended to its operation
of an incinerator to dispose of garbage collected on school
grounds. Id. at 438.


¶ 25 Here, we are unwilling to conclude that a school's
operation of an extracurricular student debate team,
including its transport of the team to and from out-of-
state competitions, falls outside the realm of a school
district's core activities. Such an activity clearly benefits
student education and is unlikely to be available to public
school students if not offered through their schools.
Moreover, imposing tort liability on a school district
for the operation of such activities is more likely to
deter schools from offering them than to promote public
safety. We note that other jurisdictions have consistently
held that similar extracurricular activities fall within
the scope of a public school's traditional governmental
immunity. See, e.g., Yanero v. Davis, 65 S.W.3d 510, 527
(Ky.2001) (interscholastic athletics); Churilla v. Sch. Dist.,
105 Mich.App. 32, 306 N.W.2d 381, 381 (1981) (football
program); McManus v. Anahuac Indep. Sch. Dist., 667
S.W.2d 275, 278 (Tex.Ct.App.1984) (school-sponsored
bonfire and pep rally).


¶ 26 We conclude that school districts have always
enjoyed governmental immunity for the operation of such
programs as the one at issue. Thus, the Act did not in any
way limit or abrogate a right to recover from the District.
See McCorvey v. Utah Dep't of Transp., 868 P.2d 41, 48
(Utah 1993) (“Because no right existed at common law to
recover from the state for injuries arising out of the state's
maintenance of public roadways, the legislature is free to
limit the state's liability in that area without implicating
the open courts clause....”). Accordingly, we hold that the
Act's limitation on damages does not violate the open
courts provision of the Utah Constitution.


II. UNIFORM OPERATION OF LAWS
AND DUE PROCESS UNDER THE UTAH


CONSTITUTION AND EQUAL PROTECTION
UNDER THE UNITED STATES CONSTITUTION


¶ 27 We now address whether the Act violates either the
uniform operation of laws provision, article I, section


24, 3  or the due process provision, article I, section 7, 4


of the Utah Constitution. Because both provisions seek
to accomplish the same objective, namely, to ensure that
legislation is “rationally related to the accomplishment
of some legitimate state purpose,” our analysis of the
two provisions will contain “[considerable] overlap.”
Condemarin v. Univ. Hosp., 775 P.2d 348, 356 (Utah 1989)
(internal quotations omitted).


3 Article I, section 24 provides that “[a]ll laws of a
general nature shall have uniform operation.” Utah
Const. art. I, § 24.


4 Article I, section 7 provides that “[n]o person shall
be deprived of life, liberty or property, without due
process of law.” Utah Const. art. I, § 7.


[9]  [10]  ¶ 28 When evaluating a challenge under the
uniform operation of laws provision, commonly referred
to as Utah's equal protection clause, we subject statutory
classifications that involve fundamental rights or suspect
classifications to a “heightened degree of scrutiny.” Utah
Safe to Learn–Safe to Worship Coalition, Inc. v. State,
2004 UT 32, ¶ 31, 94 P.3d 217. Additionally, we review
statutory classifications that implicate rights protected
by the open courts clause under “heightened scrutiny.”
Judd, 2004 UT 91 at ¶ 19, 103 P.3d 135; see also Lee v.
Gaufin, 867 P.2d 572, 580–82 (Utah 1993) (holding that
“a standard of scrutiny stricter than the rational-basis
standard governed when a discrimination implicated a
right protected by the open courts provision”). However,
when a statute does not create a suspect classification
and implicates neither a fundamental right nor a right
protected by the open courts clause, we will subject that
statute to a lower level of scrutiny, analyzing the statute to
determine “ ‘(1) whether the classification is reasonable,
(2) whether the legislative objectives are legitimate, and
(3) whether there is a reasonable relationship between the
two.’ ” Peterson v. Coca–Cola USA, 2002 UT 42, ¶ 23, 48
P.3d 941 (quoting *303  Ryan v. Gold Cross Servs., Inc.,
903 P.2d 423, 426 (Utah 1995)).
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[11]  [12]  [13]  ¶ 29 Similarly, under the due process
clause, a statute that does not infringe upon a fundamental
right is subject only to rational basis review and will
be upheld if it has “ ‘a reasonable relation to a
proper legislative purpose, and [is] neither arbitrary nor
discriminatory.’ ” Condemarin, 775 P.2d at 356 (quoting
Nebbia v. New York, 291 U.S. 502, 537, 54 S.Ct. 505, 78
L.Ed. 940 (1934)). Fundamental rights are “those rights
which form an implicit part of the life of a free citizen in
a free society.” Utah Pub. Employees' Ass'n v. State, 610
P.2d 1272, 1273 (Utah 1980). “The catalog of fundamental
interests is relatively small to date, and includes such
things as the right[s] to vote, to procreate and to travel
interstate.” Id. The right to sue in tort a school district or
any other governmental entity engaging in a governmental
function does not qualify as such a fundamental right. See
Bingham, 223 P.2d at 438 (holding that because “the acts
complained of were committed in the performance of a
governmental function, the rule of immunity applies”); see
also McCorvey, 868 P.2d at 48 (“There is no fundamental
right to recover unlimited damages from government
entities performing governmental functions.” (internal
quotations omitted)).


¶ 30 Because the Act implicates neither a fundamental
right nor a right protected by the open courts clause,
the lower, or rational basis, level of scrutiny governs our
analysis of plaintiffs' equal protection and due process
claims. In prior cases, we applied that level of scrutiny to
the Act's limitation on individual damages and concluded
that the limitation violates neither the equal protection
provision nor the due process provision of the Utah
Constitution. See Parks v. Utah Transit Auth., 2002 UT
55, ¶ 18, 53 P.3d 473 (noting that we have “addressed the
constitutionality of section 63–30–34 under each of these
provisions [article I, section 7 and article I, section 24] in
previous cases and have repeatedly upheld the statute”);
McCorvey, 868 P.2d at 48 (concluding that the Act was not
“unconstitutional as applied” because it did not “infringe
on a fundamental right”). As we stated in Parks, “[w]e
eschew the invitation to revisit these decisions, and we
uphold the constitutionality of the [individual cap] under
these constitutional provisions.” 2002 UT 55 at ¶ 18, 53
P.3d 473.


[14]  ¶ 31 Anticipating our decision to uphold the cap on
individual damages based on our prior decisions, plaintiffs
nonetheless urge us to hold that the aggregate cap of
$500,000 “for two or more persons in any one occurrence”


violates the equal protection and due process provisions
of the Utah Constitution. Because both the due process
and uniform operation of the laws provisions require that
we evaluate the governmental purpose of the legislation,
see Condemarin, 775 P.2d at 356, we first examine the
objective of the aggregate cap before determining its
constitutionality under those provisions.


[15]  ¶ 32 The District maintains, and we have
acknowledged, that the damage cap was intended to
preserve the treasuries of the state and its political
subdivisions. See id. at 361. By limiting the damages
payable by governmental entities, the Act protects
an entity's operating budget from the possibility of
substantial damage awards and the financial havoc they
may wreak. We find this to be a legitimate governmental
purpose. Although we recognize that the aggregate cap
may impose significant financial and emotional burdens
on those injured by a governmental entity, it is not our
province to rule on the wisdom of the Act or to determine
whether the Act is the optimal method for achieving the
desired result. Rather, our inquiry is limited to the Act's
constitutionality. See Judd, 2004 UT 91 at ¶ 15, 103 P.3d
135 (“Our job as this state's court of last resort is to
determine whether the legislature overstepped the bounds
of its constitutional authority ..., not whether it made wise
policy in doing so.”).


¶ 33 Having identified the cap's legitimate objective,
we now address whether the aggregate cap satisfies the
additional requirements of Utah's equal protection and
due process guarantees. Under our equal protection
analysis, a statute is constitutional if its classification is
“a reasonable one and bears a reasonable relationship
to the achievement of a legitimate legislative purpose.”
*304  Mountain Fuel Supply Co. v. Salt Lake City


Corp., 752 P.2d 884, 890 (Utah 1988). We conclude
that the classifications inherent in the aggregate cap are
both reasonable and reasonably related to accomplishing
the Act's objective of protecting the fiscal resources of


governmental entities. 5  Damages arising from multiple-
victim accidents resulting in personal injury are extremely
difficult to predict and have a much greater potential
than any single-victim accident for giving rise to a
judgment that could drastically deplete the resources
of a governmental entity. A judgment in favor of
numerous plaintiffs against a small municipality for
damages resulting from a catastrophic event could have a
devastating impact on the municipality's fiscal health. The
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aggregate cap protects against such a result by limiting
the damages the municipality can be required to pay to


multiple victims. 6  Although we acknowledge that the
legislature could have selected a less severe means to
achieve this objective, the level of scrutiny we employ in
this case does not require the statute to embody the best
solution. See Condemarin, 775 P.2d at 386 (Hall, C.J.,
dissenting). Consequently, we hold that the aggregate cap
satisfies the demands of equal protection.


5 Plaintiffs identify several such classifications. They
include classifications between (1) victims in a
multiple-victim accident and victims in a single-
victim accident; (2) less seriously and more seriously
injured victims; (3) victims injured by governmental,
as opposed to private, tortfeasors; and (4) victims who
have suffered personal injury, as opposed to injury to
their property.


6 The apparent legislative purpose of limiting losses
and increasing the predictability of damage awards
appears identical to the purpose of limits on
liability found in most private insurance contracts.
Like the limitation on damages imposed by the
Act, private contracts governing liability insurance
typically provide for one limit of liability for bodily
injury to or death of one person and a separate,
aggregate limit of liability for bodily injury to or
death of two or more persons arising out of a single
incident. Applicable provisions of Utah insurance law
are consistent with such an approach. See Utah Code
Ann. § 31A–22–304(1) (2003) (establishing motor
vehicle liability policy minimum limits of $25,000
for “bodily injury to or death of one person” and
$50,000 for “bodily injury to or death of two or more
persons ... in any one accident”). In a practical sense,
plaintiffs' inability to recover from the District for
the full extent of their loss in this case is not unlike
the situation they would have faced had the accident
arisen from the negligence of an entity with limited
resources that was covered by a contract of private
liability insurance with a relatively low aggregate limit
of liability.


¶ 34 We reach a similar conclusion with respect to
plaintiffs' claims under the due process clause. As
stated above, a statute does not offend due process
if it has a “reasonable relation to a proper legislative
purpose, and [is] neither arbitrary nor discriminatory.”
Id. at 352 (internal quotations omitted). As recognized
in our equal protection analysis, the aggregate cap is
reasonably related to a legitimate governmental objective.


Accordingly, we hold that the aggregate cap also satisfies
the demands of due process.


¶ 35 Plaintiffs further assert that the cap violates the
guarantee of equal protection found in the Fourteenth
Amendment to the United States Constitution. In
discussing the relationship between Utah's uniform
operation of laws provision and the federal equal
protection provision, “we have made clear that Utah's
uniform operation of the laws provision is ‘at least as
exacting, and in some circumstances, more rigorous than
the standard applied under the federal constitution.’ ”
Whitmer v. City of Lindon, 943 P.2d 226, 230 (Utah
1997) (quoting Mountain Fuel, 752 P.2d at 889); see
also Carrier v. Pro–Tech Restoration, 944 P.2d 346, 356
(Utah 1997) (declaring that, under a rational basis review,
“the protection afforded by article I, section 24 is at
least as rigorous as that provided by the United States
Constitution”). Because the Act does not violate plaintiffs'
rights under article I, section 24 of the Utah Constitution,
it also “will pass federal muster.” Whitmer, 943 P.2d at 230
(internal quotations omitted).


III. THE RIGHT TO RECOVER DAMAGES
FOR WRONGFUL DEATH, ARTICLE XVI,


SECTION 5 OF THE UTAH CONSTITUTION


[16]  ¶ 36 The final issue we address is whether the Act
violates the right to recover damages for injuries resulting
in death, as *305  guaranteed by article XVI, section 5
of the Utah Constitution. That provision provides that
“[t]he right of action to recover damages for injuries
resulting in death [ ] shall never be abrogated, and the
amount recoverable shall not be subject to any statutory
limitation, except in cases where compensation for injuries
resulting in death is provided for by law.” Utah Const.
art. XVI, § 5. As with the uniform operation of laws and
due process issues, we decided this issue in Parks, holding
that “the Act ‘does not abrogate any previously existing
right of action and therefore does not violate article XVI,
section 5.’ ” 2002 UT 55 at ¶ 15, 53 P.3d 473 (quoting Tiede
v. State Dep't of Corr., 915 P.2d 500, 504 (Utah 1996)).
In Parks, we noted an additional reason the Act did not
violate article XVI, section 5: “The prohibition against
any limitation on the amount recoverable is subject to an
exception, i.e., ‘in cases where compensation for injuries
resulting in death is provided by law.’ That exception
applies here where the legislature has in the Act fixed the
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plaintiffs' remedy.” Id. at ¶ 17 (quoting Utah Const. art.
XVI, § 5). Because plaintiffs have failed to distinguish
Parks from this case, we find Parks controlling and decline
to depart from our holding therein.


CONCLUSION


¶ 37 In conclusion, we hold that section 63–30–34 of
the Utah Code is constitutional as applied to plaintiffs.
Specifically, the limitation on damages found in the
Utah Governmental Immunity Act does not violate
the open courts clause, the due process provision, or
the uniform operation of laws provision of the Utah
Constitution. Similarly, the limitation is inconsistent with
neither federal guarantees of equal protection nor the


right under the Utah Constitution to recover damages
for injuries resulting in death. We therefore affirm the
summary judgment entered in favor of the District.


¶ 38 Chief Justice DURHAM, Justice DURRANT,
Justice NEHRING, and Judge LAYCOCK concur in
Justice PARRISH's opinion.


¶ 39 Having disqualified himself, Associate Chief Justice
WILKINS does not participate herein; District Judge
CLAUDIA LAYCOCK sat.


All Citations


116 P.3d 295, 200 Ed. Law Rep. 406, 526 Utah Adv. Rep.
19, 2005 UT 30
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146 F.3d 1166
United States Court of Appeals,


Ninth Circuit.


UNITED STATES of America, Plaintiff-Appellee,
v.


Harold B. CHAPMAN, Jr., Defendant-Appellant.


No. 97-15215.
|


Argued and Submitted Feb. 10, 1998.
|


Decided July 2, 1998.


Government brought action against manufacturer to
recover response costs incurred in cleanup of hazardous
substances pursuant to Comprehensive Environmental
Response, Compensation and Liability Act (CERCLA).
The United States District Court for the Northern District
of California, Charles A. Legge, J., granted summary
judgment for government, and manufacturer appealed.
The Court of Appeals, David R. Thompson, Circuit
Judge, held that: (1) government established prima facie
case to recover its response costs under CERCLA; (2)
response action was consistent with national contingency
plan (NCP); (3) as matter of first impression, government
could recover attorney fees as part of response costs;
but (4) award of attorney fees was subject to test of
reasonableness.


Affirmed in part, reversed in part, and remanded.


Attorneys and Law Firms


*1167  Catherine W. Johnson, San Francisco, California,
for defendant-appellant Harold B. Chapman, Jr.


Lisa E. Jones, United States Department of Justice,
Washington, DC, for plaintiff-appellee United States of
America.


Appeal from the United States District Court for the
Northern District of California; Charles A. Legge, District
Judge, Presiding. D.C. No. CV-94-01033-CAL.


Before: GOODWIN, KOZINSKI, and THOMPSON,
Circuit Judges.


Opinion


DAVID R. THOMPSON, Circuit Judge:


This suit arises out of the storage and release of
hazardous substances on property in Palomino Valley,
Nevada. Harold B. Chapman, Jr., who owned the
property and operated a business on it, was found
liable under the Comprehensive Environmental Response,
Compensation and Liability Act of 1980, 42 U.S.C. §
9607(a) (“CERCLA”). On appeal, Chapman contends
that the district court erred in granting the government's
motion for summary judgment because it had failed to
demonstrate a release or threatened release of hazardous
substances. Chapman further argues that the EPA acted
inconsistently *1168  with the National Contingency Plan
(“NCP”) and therefore is precluded from recovering its
response costs.


Finally, Chapman appeals the district court's award of
attorney fees as part of the government's response costs.
This presents a question of first impression in this circuit:
Is the federal government entitled to its attorney fees as
response costs under CERCLA § 107(a)(4)(A)?


We have jurisdiction pursuant to 28 U.S.C. § 1291. We
affirm the district court's award of summary judgment
under CERCLA. We also affirm the award of attorney
fees under section 107(a)(4)(A), but remand to the district
court for a determination of the reasonable amount of
such fees.


I


FACTS


Harold B. Chapman, Jr. manufactured small metal
collars and stored and resold military and commercial
surplus chemicals on his five-acre parcel of land in
Palomino Valley, Washoe County, Nevada. In 1989,
at the request of Washoe County, the EPA began
an investigation of Chapman's facility. The EPA hired
Ecology & Environment (“E & E”) to look into the matter.
On October 12, 1989, E & E inspected and photographed
the site. This was followed by another inspection by
Washoe County one month later.
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On December 20, 1989, the EPA's Emergency Response
Section and Technical Assistance Team lead by Robert
Bornstein, the On Scene Coordinator (“OSC”), conducted
a preliminary assessment of the site to determine if
a removal action was necessary. They conducted an
inventory of all chemical containers and collected samples.
There were approximately 2000 5-gallon containers of
paint, insulating oil, sulfuric acid, chloroform, alcohols,
and other military surplus chemicals on the property.
In addition there were 100 55-gallon drums of unknown
substances. The majority of the drums were stored outside
in an unprotected storage yard. Many of the containers
were deteriorated and many of the drums were leaking
into the soil. The soil was visibly stained in several areas.


E & E took ten samples of chemicals from the site and
tested them. Three samples were flammable, one was a
corrosive basic liquid, and four others were combustible.


After the preliminary assessment was completed, the EPA
relied upon Washoe County to issue the proper orders to
Chapman to bring his property into compliance. In April
1990, Washoe County issued a misdemeanor citation to
Chapman for his failure to comply with county orders,
and in May 1990 the Washoe County Commissioner
revoked Chapman's business license. The County then
requested assistance from the EPA.


On May 24, 1990, the EPA issued Order 90-10 pursuant
to CERCLA § 106, 42 U.S.C. § 9606(a). This Order
stated that the site posed an “imminent and substantial
endangerment to the public health or welfare or the
environment because of the release or threatened release
of hazardous substances....” The Order stated that
several contamination threats were identified during the
preliminary assessment. Four out of the ten samples
had flash points less than 140 degrees Fahrenheit and
posed a substantial risk of fire and/or explosion. Many
of the drums containing hazardous substances were
in poor condition, were leaking into the exposed soil
and could migrate causing groundwater contamination.
Contamination of the groundwater could result in
contamination of the domestic and agricultural aquifer
endangering residents and crops. In addition, the site was
a danger to the Bureau of Land Management Wild Horse
and Burro Adoption Center located a half mile to the
south.


The EPA ordered Chapman to take immediate action
to secure the site and contain or prevent the release of
hazardous substances. Chapman was required to submit
site security and safety plans, as well as a detailed Site
Removal and Stabilization Plan (“Workplan”). The Order
further required Chapman to remove any hazardous
substances from the site.


Chapman hired the environmental consulting firm of Jack
Quarle & Associates (“JQA”) to assist him in complying
with the Order. Although JQA submitted a Workplan,
it was two months late and found to be inadequate by
the EPA because it did not provide for the removal of all
hazardous substances from the site or the relocation of
hazardous substances *1169  to an approved hazardous
waste facility. In addition, the EPA found JQA's inventory
was incomplete because it failed to account for 25% of the
hazardous materials on site.


On January 8, 1991, the on-site coordinator, Bornstein
again visited the site. He found that there were several
hundred 1-5 gallon containers of paint waste and
flammable liquids and approximately 50 55-gallon drums
containing flammable liquids remaining on the property.
Some of the containers had open tops, and some were
leaking. Visible soil stains remained in the areas where
other drums had been stored outdoors.


Because Chapman had failed to take the necessary steps
to comply with the EPA's Order, the EPA decided to
initiate a response action. The EPA sent its contractor to
visit the site and determine what actions were necessary
to remove the hazardous substances. In February 1991,
when the EPA was prepared to begin its response action,
Chapman finally began to comply with the Order. Under
the supervision of the EPA and E & E, Chapman removed
the containers from the site and conducted soil samples
which were submitted to the EPA.


In April 1992, the EPA sent demand letters to Chapman
requesting $33,946.00 for the response costs it had
incurred. Chapman refused to pay the EPA's costs and the
United States brought this civil action against Chapman
to collect them. The district court granted summary
judgment in favor of the government, and this appeal
followed.
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II


DISCUSSION


We review a grant of summary judgment de novo.
Forsyth v. Humana, Inc., 114 F.3d 1467, 1474 (9th Cir.),
cert. denied, 522 U.S. 996, 118 S.Ct. 559, 139 L.Ed.2d
401 (1997); Bagdadi v. Nazar, 84 F.3d 1194, 1197 (9th
Cir.1996). We must determine, viewing the evidence in
the light most favorable to the nonmoving party (here,
Chapman), whether there is any genuine issue of material
fact for trial. Forsyth, 114 F.3d at 1474.


A. The EPA's Prima Facie Case
[1]  [2]  To establish a prima facie case to recover its


response costs under CERCLA § 107, the government
has to prove: (1) the site is a “facility”; (2) a “release” or


“threatened release” of a hazardous substance occurred; 1


(3) the government incurred costs in responding to the
release or threatened release; and (4) the defendant is the
liable party. Ascon Properties, Inc. v. Mobil Oil Co., 866
F.2d 1149, 1152-53 (9th Cir.1989). Once the government
presents a prima facie case for response costs, the burden
shifts to the defendant to prove the government's response
action was inconsistent with the National Contingency
Plan. Washington State Dept. of Transp. v. Washington
Natural Gas Co., 59 F.3d 793, 799-800 (9th Cir.1995);
United States v. Hardage, 982 F.2d 1436, 1443 (10th
Cir.1992).


1 Under CERCLA a release is defined as:
any spilling, leaking, pumping, pouring,
emitting, emptying, discharging, injecting,
escaping, leaching, dumping, or disposing into
the environment (including the abandonment or
discarding of barrels, containers, or other closed
receptacles containing any hazardous substance
or pollutant or contaminant)....


42 U.S.C. § 9601(22).


Chapman argues the government failed to establish a
prima facie case sufficient for the court to grant summary
judgment, because there is a genuine issue of material fact
as to whether Chapman caused a release or a threatened
release of a hazardous substance on his property.


Before getting to the merits of his case, however, Chapman
asserts a procedural argument. He contends that judicial


review of a response action under CERCLA must be
limited to the administrative record; therefore, he argues,
the district court erred by considering evidence outside
of that record-specifically the Bornstein declarations
regarding the condition of the site-to find a release or


threatened release. 2


2 Section 113(j)(1) of CERCLA provides:
[J]udicial review of any issues concerning the
adequacy of any response action taken or
ordered by the President shall be limited to
the administrative record. Otherwise applicable
principles of administrative law shall govern
whether any supplemental materials may be
considered by the court.


42 U.S.C. § 9613(j) (CERCLA § 113(j)(1)).


*1170  [3]  We need not consider Chapman's
administrative record argument because there is ample
evidence in the administrative record to satisfy the
government's burden of proof. As the district court stated,
the administrative record reflected that


[t]here were consultant reports.
And the facts established that two
thousand drums were stored on the
property. They were reported to
have been rusted and corroded, and
without tops, and in poor condition.
And there was some evidence of
visible soil stains, and soil-and
actual soil sample contamination.


The administrative record also includes a report from the
EPA's contractor, E & E, explaining the number and type
of containers found at the site. Attached to the report
is an inventory of the site and analytical results from
the samples taken. E & E took ten samples of chemicals
from the site and tested the samples. Three samples were
flammable, one was a corrosive basic liquid, and four
others were combustible. These are hazardous substances
under CERCLA. See 40 C.F.R. §§ 302.4(b) and 261.21-22.


The administrative record also includes the EPA's
Order 90-10. This Order outlines the findings from
the EPA's preliminary assessment. The EPA identified
approximately 2000 5-gallon containers of paint,
insulating oil, sulfuric acid, chloroform, alcohols, and
other military surplus chemicals at the site. In addition
there were 100 55-gallon drums of unknown substances.
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The majority of the drums were stored outside in an
unprotected storage yard. Many of the containers were
deteriorated and several drums were leaking into the soil.
The soil was visibly stained in various areas.


The only evidence Chapman presented in opposition to
the foregoing evidence were his own declarations. The
district court concluded those declarations were not based
upon Chapman's own observation, but were hearsay and
therefore they failed to create a genuine issue of material
fact.


In his first declaration Chapman stated that due to his
poor health and mental impairments caused by a stroke,
he did not directly manage the facility. Nevertheless, he
asserted that all the containers on the property were
properly packaged and there were no leaking drums.
These assertions were based upon what Chapman was
told by his environmental consultant, JQA. The assertions
are second-hand hearsay and were inadequate to rebut
the evidence in the administrative record presented by the
EPA. That evidence established the EPA's prima facie case
under CERCLA § 107(a).


B. Consistency with the NCP
[4]  The government having established its prima facie


case under CERCLA § 107(a), the burden then shifted
to Chapman to create a genuine issue of material fact
on the question whether the EPA's response action
was inconsistent with the National Contingency Plan
(“NCP”). Chapman failed to do so.


[5]  The NCP is a national plan the EPA was required to
promulgate to guide federal and state response actions. 42


U.S.C. § 9605. 3  “The NCP is designed to make the party
seeking response costs choose a cost-effective course of
action to protect the public health and the environment.”
Washington State Dept. of Transp. v. Washington Natural
Gas Co., 59 F.3d 793, 802 (9th Cir.1995).


3 There are two versions of the NCP which are
implicated by this case, a 1985 version and a 1990
version. To determine which version of the NCP
applies, “we look to the NCP that was in effect at the
time [the EPA] incurred response costs, rather than
to that in effect when [the EPA] initiated its response
actions.” Washington State Dept. of Transp., 59 F.3d
at 802; NL Indus., Inc. v. Kaplan, 792 F.2d 896, 898
(9th Cir.1986).


It appears from the record that the majority of
the response costs were incurred beginning in 1990.
However, the preliminary site assessment and E
& E's initial inspection occurred in late 1989. We
apply the 1990 version of the NCP to the majority
of the response costs unless otherwise indicated.


[6]  CERCLA § 107(a)(4)(A) allows the government to
recover all costs of removal or remedial action “not
inconsistent with the national contingency plan.” When
the United States is seeking recovery of response costs,
consistency with the NCP is presumed. Washington State
Dept. of Transp., 59 F.3d at 799-800; *1171  United States
v. Hardage, 982 F.2d 1436, 1442 (10th Cir.1992). The
potentially responsible party has the burden of proving
inconsistency with the NCP. Washington State DOT, 59
F.3d at 800. “To prove that a response action of the
EPA was inconsistent with the NCP, a defendant must
prove that the EPA's response action was arbitrary and
capricious.” Id.; 42 U.S.C. § 9613(j)(2).


1. The Removal Order
Chapman argues the EPA's response action was
inconsistent with the NCP because the EPA's removal
order was arbitrary and capricious in that it ordered
removal of material from Chapman's property without
first determining whether that material was hazardous.
We disagree. Before issuing its Order, the EPA inventoried
and sampled the containers at the site as part of its
preliminary assessment. EPA Order 90-10 details the
EPA's actions as well as the nature and extent of the threat
at the Chapman site. The EPA's preliminary assessment
identified hundreds of drums and containers of chemicals
and oils. The drums were stored outside in an unprotected
storage yard and many of them were deteriorated. The
soil was visibly stained. In addition, E & E took soil
samples that showed the substances were hazardous under
CERCLA.


The EPA did not act arbitrarily or capriciously in
ordering removal of the material. Prior to issuing its Order
90-10, the EPA concluded, after careful investigation and
evaluation, that the site posed a threat, and removal or
remedial action was necessary.


2. Documentation
The NCP requires:
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During all phases of response, the
lead agency shall complete and
maintain documentation to support
all actions taken under the NCP and
to form the basis for cost recovery.


40 C.F.R. § 300.160(a)(1) (1990). 4


4 The 1985 version of the NCP contains almost
identical language. See 40 C.F.R. § 300.69 (1985).


Contrary to Chapman's argument, the EPA adequately
documented its response action and the costs incurred.


The government submitted detailed cost summaries to the
district court documenting the costs incurred by the EPA.
The district court record contains declarations from EPA
staff, attorneys, accountants, and supervisors attesting
to the work they performed and the time spent on the
Chapman site. Additionally, the record contains extensive
documentation of costs in the form of timesheets and
payroll documents.


Although the EPA adequately documented its
expenditures, its documentation of its response action
presents a more difficult problem. The declarations
submitted by the EPA provide documentation of the
actions taken at the site, but information in the
administrative record is less complete. The administrative
record contains E & E's site assessment and inventory;
E & E's cost estimate and cost projections for the
site; and Order 90-10 outlining the EPA's preliminary
assessment and proposed course of action. In addition,
the administrative record contains various letters from
the EPA to Catherine Johnson, Chapman's counsel, and
JQA, Chapman's environmental consultant, detailing the
actions Chapman was required to take to clean up the site.


The problem is that the administrative record ends in
September 1990 and the response action did not end
until February 1991. Even so, from December 17, 1990
to January 18, 1991, the administrative record was made
available for public comment before it was made final.
However, only OSC Bornstein's declaration and action
memorandum cover the remaining period and document
the EPA's actions and costs.


In his declaration dated October 26, 1995, Bornstein
explains that he inspected the site on January 8, 1991


and prepared an action memorandum. The EPA hired
a contractor, Reidel Environmental Services, to perform
response activities at the site. Bornstein states that the
EPA documented its activities and maintained records
including an E & E report on February 28, 1991; a
Technical Assistance Team contract between the EPA and
E & E; and an Emergency Response *1172  Cleanup
Services Contract between the EPA and Reidel. In his
action memorandum dated January 24, 1991, Bornstein
provides a detailed assessment of the site as well as his
proposed action and the estimated costs.


The EPA's documentation of its response action and costs


is consistent with the requirements of the NCP. 5  The
administrative record adequately documents the EPA's
actions through September 1990, and the declarations,
contracts, and action memorandum document the actions
taken for the remaining period. In addition, the EPA
kept extensive records of recovery costs in the form of
timesheets, cost estimates, and accountant and attorney
declarations. The district court was correct in concluding
that the EPA acted consistently with the NCP in
maintaining appropriate documentation.


5 The section of the NCP involving documentation
of response actions and costs does not limit the
admissible documentation to the administrative
record. See 40 C.F.R. § 300.160(a)(1).


3. Current Site Evaluation


In determining the appropriate extent of action to
be taken in response to a given release, the lead
agency shall first review the removal site evaluation
(preliminary assessment), any information produced
through a remedial site evaluation plan, if any has been
done previously, and the current site conditions, to
determine if removal action is appropriate.


40 C.F.R. § 300.415(a)(1) (1990). 6


6 The 1985 version of the NCP contains similar
language. See 40 C.F.R. § 300.65(a)(1) (1985).


Chapman argues that the EPA failed to review the
preliminary assessment and current site conditions before
determining that a removal action was appropriate.
Chapman reiterates his earlier argument that the
preliminary assessment does not demonstrate a release or
threat of release and therefore the EPA's decision to take
removal action was arbitrary and capricious.
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The preliminary assessment is contained in the
administrative record and it clearly documents the
conditions at the site. OSC Bornstein's action
memorandum dated January 24, 1991 provides a detailed
assessment of the site conditions at that time. Based
upon both the preliminary assessment and the action
memorandum, the EPA considered all the necessary
information in determining a removal action was
appropriate.


4. Mandatory Factors
In determining the appropriateness of a removal action,
the EPA must consider the following factors: (1) actual
or potential exposure to nearby human populations,
animals, or the food chain; (2) actual or potential
contamination of the water supply; (3) hazardous
substances in drums, barrels or containers that may pose
a threat of release; (4) hazardous substances in soils near
the surface that may migrate; (5) weather conditions that
may cause migration; (6) threat of fire or explosion; (7) the
availability of other federal or state response mechanisms;
and (8) other factors that may pose threats to public health


or welfare. 40 C.F.R. § 300.415(b)(2) (1990). 7


7 The 1985 version of the NCP contains the same
language. 40 C.F.R. § 300.65(b)(2) (1985).


Chapman argues that the EPA failed to address these
factors prior to determining a removal action was
necessary. The administrative record refutes this assertion.
Order 90-10 reflects consideration of all but one of
the specific factors listed in 40 C.F.R. § 300.415(b)
(2) (1990). The Order considers: (1) actual or potential
exposure of the animals and people at the Bureau of Land
Management Wild Horse and Burro Adoption center; (2)
the potential contamination of the groundwater that could
result in contamination to the domestic and agricultural
aquifer endangering residents and crops; (3) the hazardous
substances in the drums that pose a threat of release; (4)
the substances leaking into the soil that may potentially
migrate to the aquifer underlying the site and cause
contamination; (5) the many drums stored outside in the
elements containing substances with flash points of less
than 140 degrees; (6) the risk of fire and/or explosion from
drums containing flammable substances.


The only specific factor not considered explicitly in the
Order is the availability of other state or federal response


mechanisms. It is clear, however, from other portions
of *1173  the administrative record that this factor was
considered. The EPA worked in conjunction with Washoe
County prior to issuing the Order. The EPA initially relied
on the County to issue the necessary orders to bring the
property into compliance. When the County's attempts
failed, the EPA stepped in and issued Order 90-10. The
EPA acted consistently with the NCP and considered all
the factors required in deciding upon a removal action.


5. Community Relations Plan
The NCP specifies the necessary community relations
activities to be taken in a removal action. The 1990 NCP
requires that in removal actions where “on-site action is
expected to extend beyond 120 days from the initiation
of on-site removal activities,” the EPA shall prepare a
formal community relations plan. 40 C.F.R. § 300.415(n)
(3) (1990). The plan should address the public's concerns
and outline any community relations activities that the
EPA expects to undertake. Id. at (n)(3)(ii).


The 1985 NCP requires the same formal community
relations plan, but the plan is required if the on-site
removal activities are expected to extend beyond 45 days.
40 C.F.R. § 300.67(b) (1985).


[7]  Chapman contends the 1985 version of the NCP
applies. We conclude, however, that the 1990 version
applies. The EPA issued Order 90-10 in May 1990
instructing Chapman to take removal action. At the time
the Order was issued, the EPA set the target dates for
the response activity at the site. The Order states that all
hazardous substances they stored at the site were to be
removed within 120 days from the effective date of the
Order.


Chapman argues that even if the 1990 version of the NCP
applies, the EPA failed to comply with it because post-
removal soil sampling could occur 130 days from the
effective date of the Order. We reject this argument. Post-
removal soil sampling is irrelevant to whether the EPA
expected the on-site removal activities to extend beyond
120 days.


The EPA's actions were consistent with the NCP because it
ordered Chapman to complete the on-site removal within
120 days. The 1990 version of the NCP applies. Because
removal activities on Chapman's property were not to
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extend beyond 120 days, the EPA was not required to issue
a community relations plan.


C. Response Costs
To this point we have determined the district court
correctly held that the EPA established a prima facie case
which Chapman failed to rebut, and the EPA's response
action was not inconsistent with the NCP. The effect of
this is that the district court also correctly held that the
EPA is entitled to recover its response costs.


[8]  The question we now consider is whether the
government can recover, as part of these response costs
under section 107(a)(4)(A), its attorney fees attributable
to this litigation. The district court held these fees were
recoverable. We agree, but conclude the government is
not entitled to the actual attorney fees attributable to the
litigation, but only to reasonable attorney fees.


Our analysis begins with the Supreme Court's decision
in Key Tronic Corp. v. United States, 511 U.S. 809,
114 S.Ct. 1960, 128 L.Ed.2d 797 (1994). There, the
Court held that CERCLA § 107 does not provide for
the award of attorney fees to a private party bringing
a cost recovery action. Attorney fees are generally not
recoverable “absent explicit congressional authorization.”
Id. at 814, 114 S.Ct. 1960 (citing Runyon v. McCrary,
427 U.S. 160, 185, 96 S.Ct. 2586, 49 L.Ed.2d 415 (1976)
and Alyeska Pipeline Service Co. v. Wilderness Society,
421 U.S. 240, 247, 95 S.Ct. 1612, 44 L.Ed.2d 141 (1975)).
CERCLA § 107(a)(4)(B) allows private parties to recover
the “necessary costs of response,” but this does not
explicitly authorize a cause of action for the recovery
of attorney fees. Id. at 813, 114 S.Ct. 1960. The Court
compared the private party provision of section 107(a)
(4)(B) with other provisions in the SARA amendments
that expressly provide for attorney fees and concluded that
the omission of express language from section 107(a)(4)
(B) suggested a deliberate decision by Congress not to
authorize the award of attorney fees in private recovery
actions. Id. at 818-819, 114 S.Ct. 1960. The *1174  Court
further stated that it would “stretch the plain terms of
the phrase ‘enforcement activities' too far to construe it as
encompassing the kind of private cost recovery action at
issue in this case.” Id. at 819, 114 S.Ct. 1960.


The Court expressly declined, however, to determine
whether attorney fees are recoverable by the government,
stating “we offer no comment” on whether “enforcement


activities” entitles the government to recover its attorney


fees under section 107. 8  Id. at 819, 114 S.Ct. 1960.
In dicta, the Court noted that district courts have
generally agreed that the government is entitled to recover
litigation expenses including attorney fees as part of its
cleanup costs. Id. at 817, 114 S.Ct. 1960. “Congress
arguably endorsed these holdings, as well, in the SARA
provision redefining the term ‘response’ to include related
‘enforcement activities.’ ” Id. at 817-818, 114 S.Ct. 1960.


8 Under section 107(a)(4)(A), a covered person is
liable for “all costs of removal or remedial action
incurred by the United States Government or a
State or an Indian Tribe not inconsistent with the
national contingency plan.” 42 U.S.C. § 9607(a)(4)
(A). In contrast, CERCLA § 107(a)(4)(B), allows a
private party to recover “any other necessary costs of
response.” 42 U.S.C. § 9607(a)(4)(B).


Since Key Tronic was decided, only one circuit has
addressed the issue of government cost recovery. In B.F.
Goodrich v. Betkoski, 99 F.3d 505 (2d Cir.1996), petition
for cert. filed, 524 U.S. 926, 118 S.Ct. 2318, 141 L.Ed.2d
694 (1998), the Second Circuit distinguished Key Tronic
as applying only to private cost recovery actions, and held
that attorney fees are recoverable by the government as
response costs under CERCLA. Id. at 528. The Second
Circuit analyzed the statute and determined that because
“respond” is defined in 42 U.S.C. § 9601(25) to mean
“remove, removal, remedy or remedial action,” and these
terms include “enforcement activities related thereto,”
“the government's recoverable response costs properly
include not only the obvious costs of remediation, but also
include, inter alia, attorneys' fees.” Id. (citing to United
States v. Gurley, 43 F.3d 1188, 1199-1200 (8th Cir.1994)
and United States v. R.W. Meyer, Inc., 889 F.2d 1497, 1504


(6th Cir.1989)). 9


9 Section 9601(25) provides:
The terms “respond” or “response” means
remove, removal, remedy, remedial action; all
such terms (including the terms “removal” and
“remedial action”) include enforcement activities
related thereto.


42 U.S.C. § 9601(25).


Two district courts have held that the government is
entitled to recover its litigation costs from a liable party
pursuant to sections 107(a)(4)(A) and 104(b). United
States v. Northeastern Pharm. & Chem. Co., (NEPACCO
), 579 F.Supp. 823 (W.D.Mo.1984), aff'd in part and rev'd
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in part on other grounds, 810 F.2d 726 (8th Cir.1986);
United States v. South Carolina Recycling & Disposal, Inc.,
(SCRDI ), 653 F.Supp. 984, aff'd in part and vacated in part
on other grounds, United States v. Monsanto Co., 858 F.2d
160 (4th Cir.1988).


In NEPACCO, the court stated that the “language of
CERCLA confirms that the government has very broad
cost recovery rights.” NEPACCO, 579 F.Supp. at 850.
CERCLA specifically allows for the recovery of attorney
fees because section 107(a) allows for the recovery of
“all costs of removal or remedial action.” Id. at 851.
CERCLA § 101(23) defines a removal action as an action
pursuant to section 104(b), and section 104(b) allows the
government to “undertake such planning, legal, fiscal,
economic, engineering or architectural, and other studies
or investigations as [it] may deem necessary or appropriate
to plan and direct response actions, to recover the costs
thereof, and to enforce the provisions of this chapter.”


Id. (emphasis added). 10  Therefore, the government is
entitled to recover “all litigation costs, including attorney
fees.” Id.


10 CERCLA § 104(b) is codified at 42 U.S.C. §
9604(b)(1). This section provides that “whenever the
President is authorized to act pursuant to sub-section
(a) of this section [to remove or arrange for the
removal of, and provide remedial action relating to
hazardous material] ... [t]he President may undertake
such planning, legal, fiscal, economic, engineering,
architectural, and other studies or investigations as he
may deem necessary or appropriate to plan and direct
response actions, to recover the costs thereof, and to
enforce the provisions of this chapter.”


*1175  Similarly, the SCRDI court found that attorney
fees are recoverable by the government. The court
concluded that given the “broad language of the statute”
and the “cogent” analysis in NEPACCO, responsible
parties should be liable to the government for attorney


fees. SCRDI, 653 F.Supp. at 1009. 11


11 Other circuits have addressed related issues involving
the scope of response costs under CERCLA § 107(a).
The Eighth Circuit in Gurley held that attorney fees
are recoverable as an administrative cost. The court
held that the government's attorney fees associated
with identifying potentially responsible parties were
recoverable as “a necessary part of the EPA's
legitimate enforcement activities.” Gurley, 43 F.3d at


1200. But see United States v. Dico, Inc., 136 F.3d 572
(8th Cir.1998) (vacating the decision of the district
court regarding the recovery of indirect and oversight
costs under § 107(a) and stating the issue is reserved
for “another day, and quite possibly another case.”)


We are persuaded by the Second Circuit's reasoning in
B.F. Goodrich and the Missouri District Court's analysis
in NEPACCO. CERCLA § 107(a)(4)(A) allows for the
recovery of “all costs” of a removal or remedial action.
Section 104(b) allows the government to recover costs
for all of its investigation and activities, including legal
work. Additionally, section 101(25) specifically states that
a response action includes “enforcement activities.” We
conclude that statutory authority permits the government,
which is the prevailing party in this litigation, to recover
attorney fees attributable to the litigation as part of its
response costs.


Chapman argues that the Supreme Court's analysis in Key
Tronic should be applied to section 107(a)(4)(A) to reach
a result consistent with the private party recovery analysis
of section 107(a)(4)(B). The two sections, however, are
distinguishable. First, as the Court noted in Key Tronic,
in the SARA amendments redefining the term response
to include “enforcement activities,” Congress arguably
endorsed the holdings in SCRDI and NEPACCO. Key
Tronic, 511 U.S. at 817 & n. 9, 114 S.Ct. 1960. The Court
stated: “According to the House Committee Report on
this Amendment, § 101(25)'s modification of the definition
of ‘response action’ to include the related enforcement
activities ‘will confirm the EPA's authority to recover costs
for enforcement actions taken against responsible parties.’
” Id. at 818 n. 10, 114 S.Ct. 1960 (citing H.R.Rep. No.
99-253, p. 66-67 (1985)).


Further, it does not end the analysis to simply say that
CERCLA §§ 107(a)(4)(A) and 104(b) do not use the term
“attorney fees.” “The absence of a specific reference to
attorney's fees is not dispositive if the statute otherwise
evinces an intent to provide for such fees.” Id. at 815,
114 S.Ct. 1960. Congress does not have to “incant the
magic phrase ‘attorney's fees' ” where it has “explicitly
authorized the recovery of costs of ‘enforcement activities'
” and enforcement activities naturally include attorney
fees. Key Tronic, 511 U.S. at 823, 114 S.Ct. 1960 (Scalia,
J. dissenting). Section 107(a)(4)(A) evinces an intent to
provide for attorney fees because it allows the government
to recover “all costs of removal or remedial action”
including “enforcement activities.”



http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1987000945&pubNum=350&originatingDoc=Ie8fc154a944111d9bdd1cfdd544ca3a4&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1987016333&pubNum=345&originatingDoc=Ie8fc154a944111d9bdd1cfdd544ca3a4&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1987016333&pubNum=345&originatingDoc=Ie8fc154a944111d9bdd1cfdd544ca3a4&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988113430&pubNum=350&originatingDoc=Ie8fc154a944111d9bdd1cfdd544ca3a4&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988113430&pubNum=350&originatingDoc=Ie8fc154a944111d9bdd1cfdd544ca3a4&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1984106013&pubNum=345&originatingDoc=Ie8fc154a944111d9bdd1cfdd544ca3a4&refType=RP&fi=co_pp_sp_345_850&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_345_850

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=42USCAS9604&originatingDoc=Ie8fc154a944111d9bdd1cfdd544ca3a4&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_3fed000053a85

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=42USCAS9604&originatingDoc=Ie8fc154a944111d9bdd1cfdd544ca3a4&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_3fed000053a85

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1987016333&pubNum=345&originatingDoc=Ie8fc154a944111d9bdd1cfdd544ca3a4&refType=RP&fi=co_pp_sp_345_1009&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_345_1009

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995020681&pubNum=506&originatingDoc=Ie8fc154a944111d9bdd1cfdd544ca3a4&refType=RP&fi=co_pp_sp_506_1200&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_1200

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995020681&pubNum=506&originatingDoc=Ie8fc154a944111d9bdd1cfdd544ca3a4&refType=RP&fi=co_pp_sp_506_1200&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_1200

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998050641&pubNum=506&originatingDoc=Ie8fc154a944111d9bdd1cfdd544ca3a4&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998050641&pubNum=506&originatingDoc=Ie8fc154a944111d9bdd1cfdd544ca3a4&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994122597&pubNum=708&originatingDoc=Ie8fc154a944111d9bdd1cfdd544ca3a4&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994122597&pubNum=708&originatingDoc=Ie8fc154a944111d9bdd1cfdd544ca3a4&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994122597&pubNum=708&originatingDoc=Ie8fc154a944111d9bdd1cfdd544ca3a4&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994122597&pubNum=708&originatingDoc=Ie8fc154a944111d9bdd1cfdd544ca3a4&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994122597&pubNum=708&originatingDoc=Ie8fc154a944111d9bdd1cfdd544ca3a4&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

MH7014

Highlight







U.S. v. Chapman, 146 F.3d 1166 (1998)


28 Envtl. L. Rep. 21,392, 98 Cal. Daily Op. Serv. 5259, 98 Daily Journal D.A.R. 7405


 © 2017 Thomson Reuters. No claim to original U.S. Government Works. 9


Finally, there are persuasive policy arguments in favor
of awarding the government its attorney fees. CERCLA
is remedial legislation that should be construed liberally
to carry out its purpose. Atlantic Richfield, 98 F.3d
at 570. Congress intended to “facilitate the prompt
cleanup of hazardous waste sites by placing the ultimate
financial responsibility for cleanup on those responsible
for hazardous wastes.” Washington DOT, 59 F.3d at 799
(citing R.W. Meyer, 889 F.2d at 1500).


In this case, Chapman was given the opportunity to
clean up his property without EPA involvement. When
Chapman failed to act, the EPA stepped in and Chapman
finally cleaned up the site. By the time the cleanup was
complete, the EPA had incurred approximately $34,000 in
response costs. It demanded payment of these costs from
Chapman. Chapman refused to pay, and as a result the
EPA was forced to take legal action to recover its costs.


The award of attorney fees to the government in this
case can act as a powerful deterrent to other parties
responsible for the cleanup of hazardous materials. The
threat of attorney fees should encourage other parties in
Chapman's position to take remedial action on their own
when requested by the *1176  government. Who knows,
it might even encourage responsible parties not to pollute
and contaminate property in the first place.


We affirm the district court's award of attorney fees to
the government under CERCLA § 107(a)(4)(A). We next
consider the amount of that award.


D. Reasonableness of Fees
[9]  Chapman's final argument is that even if the EPA is


entitled to its attorney fees, the court has a duty to impose
reasonable limits on the recovery of those fees. Chapman
argues that the award of over $400,000 in attorney fees in
this case, when the EPA's claim was for $34,000, runs afoul
of Hensley v. Eckerhart, 461 U.S. 424, 103 S.Ct. 1933, 76
L.Ed.2d 40 (1983).


In Hensley, the Supreme Court held that the extent of a
plaintiff's success is a key factor in determining the proper
amount of attorney fees recoverable by a “prevailing
party” under 42 U.S.C. § 1988. Id. at 440, 103 S.Ct. 1933.
The Court outlined the proper analysis for determining
reasonable attorney fees. Id. at 431-32, 103 S.Ct. 1933. In a
footnote, the Court emphasized that its decision extended


beyond civil rights cases. “The standards set forth in this
opinion are generally applicable in all cases in which
Congress has authorized an award of fees to a ‘prevailing
party.’ ” Id. at 433 n. 7, 103 S.Ct. 1933.


We have extended the application of Hensley to the
award of attorney fees in cases where the statute does
not specifically limit awards to the “prevailing party.”
D'Emanuele v. Montgomery Ward & Co. Inc., 904 F.2d
1379, 1382 (9th Cir.1990) (holding that the standards
established in Hensley for determining the amount of
attorney fees are applicable to the award of attorney fees
under ERISA which does not include a “prevailing party”
provision).


We vacate the district court's attorney fee award, and
remand this case to the district court for it to consider the
reasonableness of the government's requested litigation
expenses. In making this determination, the court should
be guided by the standards set forth in Hensley:


We reemphasize that the district
court has discretion in determining
the amount of a fee award. This is
appropriate in view of the district
court's superior understanding of
the litigation and the desirability of
avoiding frequent appellate review
of what essentially are factual
matters. It remains important,
however, for the district court
to provide a concise but clear
explanation of its reasons for the fee
award.


Hensley, 461 U.S. at 437, 103 S.Ct. 1933.


III


CONCLUSION


We affirm the district court's summary judgment in
favor of the government. The EPA established a prima
facie case under CERCLA § 107 for the recovery of
its response costs. Chapman failed to raise a genuine
issue of material fact to defeat that prima facie case.
The government's response costs were not inconsistent
with the National Contingency Plan. Those costs properly
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included reasonable attorney fees attributable to this
litigation.


The district court, however, awarded the government all
of its claimed attorney fees, without subjecting that claim
to a test of reasonableness. We, therefore, vacate the
district court's award of attorney fees and remand this case
to the district court for it to award a reasonable amount
of attorney fees in favor of the government consistent with
the standard set forth in Hensley.


The parties shall each bear their respective costs and
attorney fees for this appeal.


AFFIRMED in part; REVERSED in part; and
REMANDED.


All Citations


146 F.3d 1166, 28 Envtl. L. Rep. 21,392, 98 Cal. Daily Op.
Serv. 5259, 98 Daily Journal D.A.R. 7405
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UNITED STATES of America, Plaintiff–Appellee,
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HYUNDAI MERCHANT MARINE CO.,
LTD.; Britannia Steam Ship Insurance


Association, Ltd., Defendants–Appellants.
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United States brought action against vessel owner under
Oil Pollution Act (OPA), seeking to recover costs of Coast
Guard's response to grounding of vessel and threatened
oil spill. The United States District Court for the District
of Alaska, H. Russel Holland, J., entered judgment
for United States. Vessel owner appealed. The Court
of Appeals, Canby, Circuit Judge, held, as matters of
first impression, that: (1) United States could recover
costs incurred in monitoring owner's removal of stranded
and leaking vessel; (2) United States was not limited to
recovering only those costs determined to be “necessary”;
(3) United States could recover its base costs, as opposed
to incremental costs; (4) penalties could not be imposed
on amounts due under Debt Collection Act; (5) United
States could recover attorney fees; and (6) finding that
certain instruction setting OPA rate schedule was in effect
when grounding occurred was supported by sufficient
documentation.


Affirmed in part, reversed in part, and remanded.


Attorneys and Law Firms


*1188  Dawn M. Schock, Michael H. Woodell, Keesal,
Young & Logan, Long Beach, California, for the
defendants-appellants.


R. Michael Underhall, United States Department of
Justice, Torts Branch, Civil Division, San Francisco,
California, for the plaintiff-appellee.


Appeals from the United States District Court for the
District of Alaska; H. Russel Holland, District Judge,
Presiding. D.C. No. CV–94–00391–HRH.


Before: CANBY and TASHIMA, Circuit Judges, and


EZRA, 1  Chief District Judge.


1 The Honorable David A. Ezra, Chief United States
District Judge for the District of Hawaii, sitting by
designation.


Opinion


CANBY, Circuit Judge:


Hyundai Merchant Marine Co. appeals from a
$1,702,553.51 damage award to the United States
pursuant to the Oil Pollution Act of 1990 (“OPA”), 33
U.S.C. §§ 2701–2761. The OPA provides that a party
responsible for a vessel that discharges or threatens to
discharge oil into navigable waters is liable for “removal
costs and damages,” id. § 2702(a), including removal costs
incurred by the United States. Id. § 2701(b)(A). This
appeal concerns the permissible scope of the United States'
recovery under the OPA for its response to a private
party's threatened (and to a limited degree, actual) oil spill,
a question of first impression in this and all circuits. With
but one exception, we agree with the district court that the
United States is entitled to recover the amounts it claimed.


I. Facts


On October 2, 1991, the bulk carrier M/V Hyundai No.
12 ran aground in the Shumagin Islands of Alaska, an
environmentally sensitive area approximately 260 miles
west of Kodiak. The freighter was carrying almost 200,000
gallons of bunker oil in its bottom fuel tanks. This type
of oil has a molasses-like consistency and must be heated
to be pumped. It evaporates slowly, if at all, and disperses
poorly when exposed to the elements.


*1189  Hyundai's crew soon discovered that each of the
ship's tanks was fractured and open to the sea. On the
fifth and sixth days after the grounding, a gale force
storm twisted and swung the ship more than 100 degrees
around the rocks on which it was perched, leading to oil
leakage visible in a sheen over 2000 feet long. This oil spill
threatened several species of wildlife.
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The Coast Guard responded to the initial emergency
at once. For eleven days immediately following the
grounding, it stood ready with men and equipment to
contain a major spill and monitored Hyundai's efforts to
free the ship. Hyundai, however, performed the actual
work of containing the spill and freeing the ship, at great
expense to itself. It consulted with the Coast Guard,
and the Coast Guard approved its plan of operation.
Fortunately, only minor spillage occurred before Hyundai
was able to free the ship and tow it to repair docks.


The United States sued under the OPA to recover its
costs from Hyundai for the Coast Guard's response to
the emergency. The district court awarded the United
States $1,702,553.51. Hyundai and its insurer, although
recognizing a duty to reimburse the United States for
certain limited costs, appeal several aspects of that award.
The crux of Hyundai's argument is that a responsible party
that spends millions of dollars in a successful prevention
and cleanup operation should not have to reimburse
the United States for efforts that were duplicative and
unnecessary. In this vein, Hyundai contends that (1) the
United States was not entitled to recover monitoring costs;
(2) only “necessary” costs are recoverable; and (3) “base”
costs are not recoverable. Hyundai also argues that (4)
penalties should not have been assessed under the Debt
Collection Act, 31 U.S.C. § 3717; (5) the United States
was not entitled to attorneys' fees; and (6) the Coast
Guard improperly applied a later-imposed rate schedule
when calculating its costs. We agree with Hyundai that
the Debt Collection Act and its penalties do not apply in
this case. We reject, however, all of Hyundai's remaining
contentions.


II. Costs of Monitoring


[1]  Hyundai contends that the OPA does not allow
the United States to recover the Coast Guard's cost of
monitoring Hyundai's salvage operation, as opposed to
the cost of actual removal of oil. According to Hyundai,
costs of monitoring do not constitute “removal costs.”
We reject Hyundai's interpretation of the statute; the
definition of “removal” costs under 33 U.S.C. § 2702(a)
includes monitoring costs.


OPA § 2702(a) provides:


[E]ach responsible party for a vessel
or a facility from which oil is
discharged, or which poses the
substantial threat of a discharge
of oil, into or upon the navigable
waters ... is liable for the removal
costs and damages specified in
subsection (b) that result from such
incident.


(Emphasis added.)


Subsection (b) then provides:


The removal costs referred to in subsection (a) of this
section are-


(A) all removal costs incurred by the United States ...
under subsection (c), (d), (e), or (1) of section 1321 of
this title ...


33 U.S.C. § 2702(b). The reference to section 1321 is
to the Federal Water Pollution Control Act, 33 U.S.C.
§§ 1321(c)-(e) and (1). Section 1321(c) of that Act is
of particular relevance here. It directs the President to
“ensure effective and immediate removal of discharge,
and mitigation or prevention of a substantial threat of
discharge, of oil” into United States waters. 33 U.S.C.
§ 1321(c)(1)(A). It further provides that, in carrying out
those duties, the President may:


(i) remove or arrange for the removal of a discharge, and
mitigate or prevent a substantial threat of a discharge,
at any time;


*1190  (ii) direct or monitor all Federal, State, and
private actions to remove a discharge....


33 U.S.C. § 1321(c)(1)(B)(i),(ii) (emphasis added). Finally,
subsection (c) provides that, when a “discharge or
substantial threat of a discharge” of oil is of a size or
character to be a substantial threat to the health or welfare
of the United States (including a threat to fish or wildlife),
then:


The President shall direct all
Federal, State, and private actions
to remove the discharge or to
mitigate or prevent the threat of the
discharge.



http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=31USCAS3717&originatingDoc=I21a08961949411d993e6d35cc61aab4a&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=33USCAS2702&originatingDoc=I21a08961949411d993e6d35cc61aab4a&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_8b3b0000958a4

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=33USCAS2702&originatingDoc=I21a08961949411d993e6d35cc61aab4a&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_8b3b0000958a4

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=33USCAS1321&originatingDoc=I21a08961949411d993e6d35cc61aab4a&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_4b24000003ba5

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=33USCAS1321&originatingDoc=I21a08961949411d993e6d35cc61aab4a&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_5ba1000067d06

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=33USCAS1321&originatingDoc=I21a08961949411d993e6d35cc61aab4a&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_7fdd00001ca15

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=33USCAS2702&originatingDoc=I21a08961949411d993e6d35cc61aab4a&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_a83b000018c76

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=33USCAS1321&originatingDoc=I21a08961949411d993e6d35cc61aab4a&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=33USCAS1321&originatingDoc=I21a08961949411d993e6d35cc61aab4a&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_4b24000003ba5

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=33USCAS1321&originatingDoc=I21a08961949411d993e6d35cc61aab4a&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_4b24000003ba5

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=33USCAS1321&originatingDoc=I21a08961949411d993e6d35cc61aab4a&refType=RE&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_7fdd00001ca15

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=33USCAS1321&originatingDoc=I21a08961949411d993e6d35cc61aab4a&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=33USCAS1321&originatingDoc=I21a08961949411d993e6d35cc61aab4a&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_73390000a9020

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=33USCAS1321&originatingDoc=I21a08961949411d993e6d35cc61aab4a&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_73390000a9020

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=33USCAS1321&originatingDoc=I21a08961949411d993e6d35cc61aab4a&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_e6f10000eb6e3





U.S. v. Hyundai Merchant Marine Co., Ltd., 172 F.3d 1187 (1999)


48 ERC 1385, 1999 A.M.C. 1521, 29 Envtl. L. Rep. 21,131, 99 Cal. Daily Op. Serv. 2843...


 © 2017 Thomson Reuters. No claim to original U.S. Government Works. 3


33 U.S.C. § 1321(c)(2)(A).


As we read these cross-referenced provisions of the
OPA and the Federal Water Pollution Control Act, they
entitle the United States to recover the costs incurred
by the Coast Guard in monitoring Hyundai's removal of
its stranded and leaking vessel holding 200,000 gallons
of bunker fuel. The Coast Guard's actions were an
attempt to “mitigate or prevent a substantial threat of a
discharge,” § 1321(c)(1)(B), it was “monitoring ... private
action to remove a discharge,” § 1321(c)(1)(B)(ii), and its
monitoring was a means of “direct [ing] private actions to
remove the discharge or to mitigate or prevent the threat


of discharge” of oil, § 1321(c)(2)(A). 2


2 We reject Hyundai's contention that denial of
reimbursement for monitoring costs is supported by
H.R. Conf. Rep. No. 101–653, 101st Cong., 2d Sess.
145 (1990). That report states:


With respect to removal of any discharge or
mitigation or prevention of any substantial
threat of a discharge, the President may assume
responsibility and costs of these actions subject
to reimbursement from the responsible party;
(i.e., “federalize the effort”); direct or monitor all
Federal, State and private actions; and remove
and, if necessary, destroy a vessel discharging or
threatening to discharge.


Hyundai contends that “subject to reimbursement”
applies only to the first clause. We do not read the
statement that way; it is more reasonable to apply
the clause to the entire sentence. It is doubtful,
for example, that Congress intended not to permit
reimbursement for the removal or destruction of a
vessel by the United States.


In addition to the cross-references to the Federal Water
Pollution Control Act, the general definition section of
the OPA supports our conclusion. That section defines
“removal costs” as:


the costs of removal that are
incurred after a discharge of oil has
occurred or, in any case in which
there is a substantial threat of a
discharge of oil, the costs to prevent,
minimize, or mitigate oil pollution
from such an incident.


33 U.S.C. § 2701(31) (emphasis added). We reject
Hyundai's contention that this definition excludes


monitoring; the Coast Guard's monitoring activities are
part of its effort to prevent or minimize a threatened oil
discharge. Hyundai's reliance on the narrower definition
of “removal” in § 2701(30) is of no avail; that definition
does not include prevention. The broader definition
of “costs of removal” in § 2701(32) includes costs
of prevention. Hyundai's emphasis on actual removal
unduly minimizes the importance of the Coast Guard's
emergency stand-by operation, which qualifies as an act
of “prevention,” the cost of which is clearly recoverable
under the terms of the definition as it applies to the liability


imposed by § 2702. 3


3 We reject Hyundai's contention that the explicit
reference to removal and monitoring costs in §
2712(a)(1) indicates that removal cost ordinarily
does not include monitoring cost. Section 2712(a)(1)
authorizes use of the Oil Spill Liability Trust Fund for
“the payment of removal costs, including the costs of
monitoring removal actions.” This section does not
refer to removal and monitoring as separate activities;
indeed the term “including” suggests that monitoring
cost is a removal cost.


Finally, Hyundai challenges the assessment of monitoring
costs on the basis of National Cable Television Ass'n. v.
United States, 415 U.S. 336, 94 S.Ct. 1146, 39 L.Ed.2d
370 (1974). There, the Court reminded Congress that it
may not delegate away its taxing power to an executive
agency, see id. at 342, 94 S.Ct. 1146. See also Union
Pacific R.R. v. Public Util. *1191  Comm'n, 899 F.2d 854,
860 (9th Cir.1990). These cases do not apply here. The
OPA authorizes recovery of costs, not taxation. Cf. United
States v. Lowe, 118 F.3d 399, 401 (5th Cir.1997) (recovery
of CERCLA clean up costs is neither a fee nor a tax).


III. “Necessary” Costs


[2]  Hyundai contends that the United States may not
recover costs unless the district court determines they were
“necessary” to mitigate or prevent a discharge of oil. It
bases its argument on § 2701(30), which defines “remove”
and “removal” for the OPA as follows:


“Remove” or “removal” means
containment and removal of oil or
a hazardous substance from water
and shorelines or the taking of
other actions as may be necessary to
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minimize or mitigate damage to the
public health or welfare, including,
but not limited to, fish, shellfish,
wildlife, and public and private
property, shorelines, and beaches.


(Emphasis added.) Hyundai concludes that actions other
than actual removal must be deemed “necessary” before
they are compensable. We reject this contention.


First, the words “as may be necessary” do not purport to
be a limitation on reimbursement. They are more naturally
read as an acknowledgment of executive discretion in
determining the steps a particular situation requires. In
any event, as we explained above, the relevant term
in § 2702(a) is “removal costs,” not “removal.” The
former is defined at subsection (31) as the “costs to
prevent, minimize, or mitigate oil pollution.” The word
“necessary” is nowhere to be found in this more pertinent
definition.


Finally, if Congress were to establish a standard for
establishing which actions of the Coast Guard were
reimbursable, one would expect to find it in the liability
portion of the statute, not in the definitions section. The
liability section, § 2702(b), specifies what removal costs
are recoverable under § 2702(a). It defines them as “all
removal costs incurred by the United States.” (Emphasis
added.) Nothing in the liability section limits the United
States to recovery of “necessary” removal costs.


Hyundai argues that the United States should not have
a blank check permitting it to undertake all kinds
of unnecessary and unreasonable actions at Hyundai's
expense. It is worth pointing out in passing, however,
that many of the actions that Hyundai now regards as
unreasonable or unnecessary appear so, if at all, only
by hindsight. The grounding of the Hyundai No. 12
contained the seeds of a major ecological disaster. In the
circumstances, it was only prudent for the government to
rush personnel and equipment to the scene and maintain
them there until the threat was over. Be that as it may, the
OPA does not restrict the recovery of the United States to


costs that were prudent, or necessary, or reasonable. 4


4 Under the Federal Water Pollution Control Act,
incorporated in part by OPA § 2702(b), the
government has been held to be entitled to recover
all of its costs of removal, with no requirement


of necessity or reasonableness. See Puerto Rico v.
SS ZOE COLOCOTRONI, 456 F.Supp. 1327, 1347
(D.P.R.1978), aff'd in part, vacated in part on other
grounds, 628 F.2d 652 (1st Cir.1980), cert. denied,
450 U.S. 912, 101 S.Ct. 1350, 67 L.Ed.2d 336 (1981);
Union Petroleum Corp. v. United States, 228 Ct.Cl. 54,
651 F.2d 734, 744 (1981).


[3]  Recovery under the OPA is not wholly unlimited,
however. The government concedes that the general
standard of the Administrative Procedure Act applies to
its actions in seeking to prevent or contain an oil-spill
disaster: the United States may recover its costs unless its
actions were arbitrary or capricious. See 5 U.S.C. § 706(2)
(A). The district court held that the actions of the United
States for which it awarded recovery were not arbitrary
or capricious. Hyundai does not challenge these rulings.
The OPA does not authorize the imposition of any higher
standard.


*1192  IV. Base Costs


[4]  Hyundai contends that the Coast Guard's base costs,
as opposed to its incremental costs, are not recoverable.
Base costs are those costs, such as the salaries of personnel,
that the Coast Guard would have incurred even were
it not responding to the Hyundai No. 12's distress.
Hyundai relies on the OPA's language to the effect that
the government may recover costs that “result from” an
oil spill. 33 U.S.C. § 2702(a). It thus contends that paying
the personnel who respond to an incident, for example, is
not a cost that “results from” the incident.


We reject this interpretation of the OPA. The Coast
Guard's allocable base costs did “result from” the
incident. If personnel must be sent to monitor a potential
spill, they must be paid. The fact that, if this near-disaster
had not occurred, the personnel would have been paid
to perform some other task does not alter the reality
that the mishap did occur and Coast Guard personnel
were paid to monitor a potential spill. While they were
monitoring operations for the Hyundai No. 12, Coast
Guard personnel could not carry out their other duties,
such as safety inspections and drug interdiction. The same
point may be made with regard to other assets employed
by the Coast Guard in responding to this accident. Base
costs represent real costs to the United States and are
recoverable to the extent they are allocable to a response to
an oil spill. Nothing in the OPA provides to the contrary.
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V. Debt Collection Act Penalties


[5]  [6]  The district court awarded the United States
interest prescribed by the OPA and penalties prescribed
by the Debt Collection Act, 31 U.S.C. § 3717. Hyundai
contends that when a statutory cause of action sets its own
rate of interest, the Debt Collection Act does not apply.
We agree.


It is undisputed that the OPA provides for interest, but not
penalties. 33 U.S.C. § 2705. On the other hand, the Debt
Collection Act provides for both interest and penalties
on a claim due the United States, 31 U.S.C. § 3717(a)
(1),(e), but it also specifies that the section containing
those provisions “does not apply if a statute ... explicitly
fixes the interest or charges.” Id., § 3717(g)(1) (emphasis
added). We apply as written the disjunctive “interest or
charges.” Because the OPA fixes interest, § 3717 “does
not apply” and neither interest nor penalties may be
collected under it. We therefore reverse this portion of the
district court's award, and remand for modification of the
judgment accordingly.


VI. Attorneys' Fees


[7]  Funds recovered for removal costs are paid to the
Oil Spill Liability Trust Fund, which is available to the
President for the payment of removal costs. See 33 U.S.C.
§§ 2706(f), 2712(a)(1). Fees were awarded here pursuant to
§ 2715(c), which provides in relevant part:


At the request of the Secretary, the
Attorney General shall commence
an action on behalf of the Fund to
recover any compensation paid by
the Fund to any claimant pursuant
to this chapter, and all costs incurred
by the Fund by reason of the claim,
including ... attorney's fees.


Although Hyundai does not dispute that the recovery in
this case will be paid into the Fund, it contends that the
government cannot recover fees because it is not clear
that the Fund itself is suing as a subrogee. Hyundai
latches onto the phrase “compensation paid by the Fund,”
arguing that no attorneys' fees are due to the United States


unless the Coast Guard first was compensated by the fund
for its removal costs.


The Coast Guard and the Fund are both part of the federal
government. This action is necessarily brought on behalf
of the Fund because the recovery will go to the Fund.
It was clearly Congress's purpose that the United States
be reimbursed its attorneys' fees when it must sue for
such a recovery. That purpose would be frustrated *1193
if recovery of fees was defeated by the happenstance
that, as a matter of accounting, the Fund paid for the
removal costs after, rather than before, the claim against
the responsible party was litigated. The district court did
not misread the statute in awarding the United States
attorneys' fees.


VII. The Rate Schedule


[8]  The Coast Guard first billed Hyundai pursuant
to Commandant Instruction 7310.1D, but later applied
the higher rates of Commandant Instruction 7310.1E.
The government asserts that Instruction E superseded
Instruction D on July 13, 1991, over two months before
the Hyundai No. 12's grounding on October 2.


Instruction E is stamped July 13, 1991, and it indicates that
it supersedes Instruction D. Hyundai points to § 4(a) of
Instruction E, which states that “[t]he enclosed rates are
effective upon receipt.” Hyundai contends that there is no
proof that Instruction E actually was received before the
Hyundai No. 12 ran aground.


The Coast Guard argues that the routing block and
matrix at the bottom of the first page of Instruction E
proves that it was sent to the Juneau Coast Guard Station
(which responded to the Hyundai No. 12 accident) on
or about July 13. This documentation was sufficient to
support the district court's ruling that Instruction E was
in effect by the time of the grounding of Hyundai No.
12. Cf. In re Bucknum, 951 F.2d 204, 206 (9th Cir.1990)
(properly addressed and dispatched mail is presumed to
be delivered).


VIII. Conclusion


The district court did not err in awarding the United
States its removal costs, including both incremental and
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base costs of monitoring the threatened and actual oil
spill of the Hyundai No. 12, calculated in accord with
Instruction E. The district court also properly awarded
the United States its attorneys' fees. The district court
did err, however, in assessing penalties under the Debt
Collection Act. We therefore affirm all of the award except
the penalties under the Debt Collection Act, which we
reverse. The matter is remanded to the district court for
correction of its judgment in that respect.


The United States is awarded its costs on appeal.


In No. 97–35820, the district court's order awarding
attorneys' fees is AFFIRMED.


In No. 97–35538, the judgment is AFFIRMED in part;
REVERSED in part; and REMANDED.


All Citations


172 F.3d 1187, 48 ERC 1385, 1999 A.M.C. 1521, 29 Envtl.
L. Rep. 21,131, 99 Cal. Daily Op. Serv. 2843, 1999 Daily
Journal D.A.R. 3685
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United States Code Annotated
Title 42. The Public Health and Welfare


Chapter 21. Civil Rights (Refs & Annos)
Subchapter I. Generally


42 U.S.C.A. § 1983


§ 1983. Civil action for deprivation of rights


Effective: October 19, 1996
Currentness


<Notes of Decisions for 42 USCA § 1983 are displayed in six separate documents. Notes of Decisions for
subdivisions I to IX are contained in this document. For additional Notes of Decisions, see 42 § 1983, ante.>


Every person who, under color of any statute, ordinance, regulation, custom, or usage, of any State or Territory or the
District of Columbia, subjects, or causes to be subjected, any citizen of the United States or other person within the
jurisdiction thereof to the deprivation of any rights, privileges, or immunities secured by the Constitution and laws, shall
be liable to the party injured in an action at law, suit in equity, or other proper proceeding for redress, except that in any
action brought against a judicial officer for an act or omission taken in such officer's judicial capacity, injunctive relief
shall not be granted unless a declaratory decree was violated or declaratory relief was unavailable. For the purposes of
this section, any Act of Congress applicable exclusively to the District of Columbia shall be considered to be a statute
of the District of Columbia.


CREDIT(S)
(R.S. § 1979; Pub.L. 96-170, § 1, Dec. 29, 1979, 93 Stat. 1284; Pub.L. 104-317, Title III, § 309(c), Oct. 19, 1996, 110


Stat. 3853.)


42 U.S.C.A. § 1983, 42 USCA § 1983
Current through P.L. 114-316. Also includes P.L. 114-318 to 114-327, and 115-1 to 115-3. Title 26 current through 115-3.


End of Document © 2017 Thomson Reuters. No claim to original U.S. Government Works.
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United States Code Annotated
Title 42. The Public Health and Welfare


Chapter 21. Civil Rights (Refs & Annos)
Subchapter I. Generally


42 U.S.C.A. § 1988


§ 1988. Proceedings in vindication of civil rights


Effective: September 22, 2000
Currentness


(a) Applicability of statutory and common law


The jurisdiction in civil and criminal matters conferred on the district courts by the provisions of titles 13, 24, and 70 of
the Revised Statutes for the protection of all persons in the United States in their civil rights, and for their vindication,
shall be exercised and enforced in conformity with the laws of the United States, so far as such laws are suitable to
carry the same into effect; but in all cases where they are not adapted to the object, or are deficient in the provisions
necessary to furnish suitable remedies and punish offenses against law, the common law, as modified and changed by
the constitution and statutes of the State wherein the court having jurisdiction of such civil or criminal cause is held, so
far as the same is not inconsistent with the Constitution and laws of the United States, shall be extended to and govern
the said courts in the trial and disposition of the cause, and, if it is of a criminal nature, in the infliction of punishment
on the party found guilty.


(b) Attorney's fees


In any action or proceeding to enforce a provision of sections 1981, 1981a, 1982, 1983, 1985, and 1986 of this title, title IX
of Public Law 92-318 [20 U.S.C.A. § 1681 et seq.], the Religious Freedom Restoration Act of 1993 [42 U.S.C.A. § 2000bb
et seq.], the Religious Land Use and Institutionalized Persons Act of 2000 [42 U.S.C.A. § 2000cc et seq.], title VI of the
Civil Rights Act of 1964 [42 U.S.C.A. § 2000d et seq.], or section 13981 of this title, the court, in its discretion, may allow
the prevailing party, other than the United States, a reasonable attorney's fee as part of the costs, except that in any action
brought against a judicial officer for an act or omission taken in such officer's judicial capacity such officer shall not be
held liable for any costs, including attorney's fees, unless such action was clearly in excess of such officer's jurisdiction.


(c) Expert fees


In awarding an attorney's fee under subsection (b) of this section in any action or proceeding to enforce a provision of
section 1981 or 1981a of this title, the court, in its discretion, may include expert fees as part of the attorney's fee.


CREDIT(S)
(R.S. § 722; Pub.L. 94-559, § 2, Oct. 19, 1976, 90 Stat. 2641; Pub.L. 96-481, Title II, § 205(c), Oct. 21, 1980, 94 Stat.


2330; Pub.L. 102-166, Title I, §§ 103, 113(a), Nov. 21, 1991, 105 Stat. 1074, 1079; Pub.L. 103-141, § 4(a), Nov. 16, 1993,
107 Stat. 1489; Pub.L. 103-322, Title IV, § 40303, Sept. 13, 1994, 108 Stat. 1942; Pub.L. 104-317, Title III, § 309(b), Oct.
19, 1996, 110 Stat. 3853; Pub.L. 106-274, § 4(d), Sept. 22, 2000, 114 Stat. 804.)


42 U.S.C.A. § 1988, 42 USCA § 1988
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S.B.No.32 


1951 
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Gibson and Adams 


1 AN ACT TO REVISE, CODIFY AND RE-ENACT INTO LAW UNDER 


2 TITLE 104 ALL OF THOSE SECTIONS OF TITLE 20, UTAH CODE 


3 ANNOTATED 1943. KNOWN AS "COURTS." AND TITLE 104. 


4 UTAH CODE ANNOTATED 1943, KNOWN AS THE "CODE OF 


5 CIVIL PROCEDURE," AND ALL SUBSEQUENT ACTS AMEND-


6 ATORY THEREOF OR SUPPLEMENTAL THERETO, INCLUDING 


7 CHAPTERS 18, 19, 20, 21, 33, 34, 35, 36 LAWS OF UTAH 1943; 


8 CHAPTERS 25, 26, 39 and 40, LAWS OF UTAH 1945; CHAPTERS 


9 8, 9, 10, 11 and 31, LAWS OF UTAH 1947. AND CHAPTERS 17, 26 


10 md 76, LAWS OF UTAH 1949, WHICH HAVE NOT BEEN SUPER-


11 SEDED BY THE UTAH RULES OF CIVIL PROCEDURE AS 


12 ADOPTED BY THE SUPREME COURT OF UTAH, SAID NEW 


13 ENACTMENT TO BE KNOWN AS "THE JUDICIAL CODE;" ALSO 


14 ADDING THERETO NECESSARY SECTIONS TO CARRY INTO 


15 EFFECT SAID ENACTMENT WITHOUT AFFECTING EXISTING 


16 RIGHTS OR OBLIGATIONS; ALSO REPEALING TITLE 20 AND 


17 TITLE 104, UTAH CODE ANNOTATED 1943, AS AMENDED, AND 


18 CHAPTERS 19, 33 and 34, LAWS OF UTAH 1943; CHAPTERS 8 


19 and 10, LAWS OF UTAH 1947; AND CHAPTER 76, LAWS OF UTAH 


20 1949. 


Be it enacted by the Legislature of the State of Utah: 


1 Section 1. Title 20 and Title 104, Utah Code Annotated 1943, as 


2 amended, and Chapters 19, 33 and 34, Laws of Utah 1943; Chapters 8 and 


3 10, Laws of Utah 1947; and Chapter 76, Laws of Utah 1949, insofar as 


4 the same have not been superseded by the Utah Rules of Civil Procedure 


5 as adopted by the Supreme Court of Utah, are hereby revised, codified and 
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1 or other public official proceeding, or of anything said in the course thereof, 


2 or of a charge or complaint made by any person to a public official, upon 


3 which a warrant shall have been issued or an arrest made. 


4 4. By afair and true report, without malice, of the proceedings of a 


5 public meeting, if such meeting was lawfully convened, for a lawful purpose 


6 and open to the public or the broadcast of the matter complained of was for 


7 the public benefit. 


8 104-11-15. State of Utah Party Defendant in Certain Suits. 


9 Upon the conditions herein prescribed the consent of the state of Utah 


10 is given to be named a party in any suit which is now pending or which may 


11 hereafter be brought in any court of this state or of the United States 


12 for the recovery of any property real or personal or for the possession 


13 thereof or to quiet title thereto, or to foreclose mortgages or other liens 


14 thereon or to determine any adverse claim thereon, or secure any adjudica-


15 tion touching any mortgage or other lien the state of Utah may have or 


1 6 claim on the property involved. It shall be the duty of the attorney-general 


17 to represent the interests of the state in such cases. No judgment for 


18 costs or other money judgment shall be rendered against the state in any 


19 suit or proceeding which may be instituted under the provisions of this 


20 section nor shall the state be or become liable for the payment of costs 


21 of any such suit or proceeding or any part thereof. 


22 104-11-16. Actions Against Officers—Costs and Attorneys' Fees. 


23 Before any action may be filed against any sheriff, constable, peace 


24 officer, state road officer, or any other person charged with the duty of 


25 enforcement of the criminal laws of this state, or service of civil process, 


26 when such action arises out of, or in the course of the performance of his 


27 duty, or in any action upon the bond of any such officer, the proposed 


28 plaintiff, as a condition precedent thereto, shall prepare and file with, and 


29 a t the time of filing, the complaint in any such action, a written under-


30 taking with at least two sufficient sureties in an amount to be fixed by the 


31 court, conditioned upon the diligent prosecution of such action, and, in the 


32 event judgment in the said cause shall be against the plaintiff, for the 


33 payment to the defendant of all costs and expenses that may be awarded 
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1 against such plaintiff, including a reasonable attorney's fee to be fixed 


2 by the court. In any such action, the prevailing party therein shall, in 


3 addition to an award of costs as otherwise provided, recover from the 


4 losing party therein such sum as counsel fees as shall be allowed by the 


5 court. The official bond of any such officer shall be liable for any such 


6 costs and attorney fees. 


7 104-11-17. Submitting Action Without Controversy. 


8 Parties to a question in difference, which might be the subject of a 


9 civil action, may without action agree upon a case containing the facts 


10 upon which the controversy depends, and present a submission of the same 


11 to any court which would have jurisdiction if an action had been brought. 


12 But it must appear by affidavit that the controversy is real, and that the 


13 proceeding is in good faith, to determine the rights of the parties. The 


14 court must thereupon hear and determine the case and render judgment 


15 thereon as if an action were pending. 


16 CHAPTER 12. LIMITATION OF ACTIONS 


17 104-12-1. Time for Commencement of Actions Generally. 


18 Civil actions can be commenced only within the periods prescribed in 


19 this chapter, after the cause of action shall have accrued, except where in 


20 special cases a different limitation is prescribed by statute. 


21 Article 1. Real Property. 


22 104-12-2. Actions by the State. 


23 The state will not sue any person for or in respect to any real property, 


24 or the issues or profits thereof, by reason of the right or title of the state 


25 to the same, unless: 


26 ( l ) Such right or title shall have accrued within seven years before 


27 any action or other proceeding for the same shall be commenced; or, 


28 (2) The state or those from whom it claims shall have received the 


29 rents and profits of such real property, or some part thereof, within 


30 seven years. 


31 104-12-3. Actions by Patentees or Grantees from State. 


32 No action can be brought for or in respect to real property by any per-


33 son claiming under letters patent or a grant from this state, unless the 


o 
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63-30-19 STATE AFFAIRS IN GENERAL 


may compromise and settle any action as to the damages or 
other relief sought. 


(2) The risk manager in the Department of Administrative 
Services may: 


(a) compromise and settle any claim of $25,000 or less 
in damages filed against the state for which the Risk 
Management Fund may be liable; 


(b) with the concurrence of the attorney general or his 
representative and the executive director of the Depart­
ment of Administrative Services, compromise and settle 
any claim of$25,000 to $100,000 in damages for which the 
Risk Management Fund may be liable; and 


(3) The risk manager shall comply with procedures and 
requirements of Title 63, Chapter 38b, in compromising and 
settling any claim of$100,000 or more. 1995 


63-30-19. Undertaking required of plaintiff in action. 
At the time of filing the action the plaintiff shall file an 


undertaking in a sum fixed by the court, but in no case less 
than the sum of $300, conditioned upon payment by the 
plaintiff of taxable costs incurred by the governmental entity 
in the action if the plaintiff fails to prosecute the action or fails 
to recover judgment. 1965 


63-30-20. Judgment against governmental entity bars 
action against employee. 


Judgment against a governmental entity in an action 
brought under this act shall constitute a complete bar to any 
action by the claimant, by reason of the same subject matter, 
against the employee whose act or omission gave rise to the 
claim. 1965 


63-30-21. Repealed. 1978 


63-30-22. Exemplary or punitive damages prohibited 
-Governmental entity exempt from execu­
tion, attachment, or garnishment. 


(1} (a) No judgment may be rendered against the govern­
mental entity for exemplary or punitive damages. 


(b) The state shall pay any judgment or portion of any 
judgment entered against a state employee in the employ­
ee's personal capacity even if· the judgment is for or 
includes exemplary or punitive damages if the state 
would be required to pay the judgment under Section 
63-30-36 or 63-30-37. 


(2) Execution, attachment, or garnishment may not issue 
against a governmental entity. 1991 


63-30-23. Payment of claim or judgment against state 
- Presentment for payment. 


Any claim approved by the state as defined by Subsection 
63-30-2(1) or any final judgment obtained against the state 
shall be presented to the state risk manager, or to the office, 
agency, institution or other instrumentality involved for pay­
ment, if payment by said instrumentality is otherwise permit­
ted by law. If such payment is not authorized by law then said 
judgment or claim shall be presented to the board of examin­
ers and the board shall proceed as provided in Section 63-6-10. 


1987 


63-30-24. Payment of claim or judgment against polit­
ical subdivision - Procedure by governing 
body. 


Any claim approved by a political subdivision or any final 
judgment obtained against a political subdivision shall be 
submitted to the governing body thereof to be paid forthwith 
from the general funds of said political subdivision unless said 
funds are appropriated to some other use or restricted by law 
or contract for other purposes. 1965 


63-30-25. Payment of claim or judgment against polit-
ical subdivision - Installment payments. 


If the subdivision is unable to pay the claim or award during 
the current fiscal year it may pay the claim or award in not 


more than ten ensuing annual installments of equal . 
such other installments as are agreeable to the cl . Slze or ill' 


almant ... 


l!ffls 
63-30-26. Reserve funds for payment of claim ... · · 


chase of insurance created by politics lor Pili.-. 
visions. a 8llbdi. 


Any political subdivision may create and maintain 
fund or may jointly with one or more other politicat r~e~.e 
sions make contributions to a joint reserve fund s~ dlVJ.­
purpose of making payment of claims against the co-~p or ~he 
subdivisions when they become payable pursuant ~ra~l~g 
chapter, or for the purpose of purchasing liability insur 0 his 
protect the co-operating subdivisions from any or al~nc.ekto 
created by this chapter. . ns s 


1983 


63-30-27. Tax levy by political subdivisions for p 
t f I · · d t · ay. m~n o c aims, JU gmen s, or Insurance J;lre. 


miums. . 
(1) Notwithstanding any provision oflaw to the contrary ll 


political subdivisions ma:ylevy an annual property tax s~~­
cient to pay the following: 


(a) any claim; 
(b) any settlement; 
(c) any judgment, including any judgment against an 


elected official or employee of any political subdivision 
including peace officers, based upon a claim for punitiv~ 
damages but the authority of a political subdivision for 
the payment of any judgment for punitive damages is 
limited in any individual case to $10,000; 


(d) the costs to defend against any claim, settlement, or 
judgment; or 


(e) the establishment and maintenance of a reserve 
fund for the payment of claims, settlements, or judgments 
as may be reasonably anticipated. 


(2) It is legislative intent that the payments authorized for 
punitive damage judgments or to pay the premium for such 
insurance as authorized is money spent for a public purpose 
within the meaning of this section and Article XIII, Sec. 5, 
Utah Constitution, even though as a result of the levy the 
maximum levy as otherwise restricted by law is exceeded. No 
levy under this section may exceed .0001 per dollar of taxable 
value of taxable property. The revenues derived from this levy 
may not be used for any other purpose than those stipulated in 
this section. 1988 


63-30-28. Liability insurance- Purchase of insurance 
or self-insurance by governmental entity au­
thorized - Establishment of trust accounts 
for self-insurance. 


(1) Any governmental entity within the state may purchase 
commercial insurance, self-insure, or self-insure and purchase 
excess commercial insurance in excess of the statutory limits 
of this chapter against any risk created or recognized by this 
chapter or any action for which a governmental entity or its 
employee may be held liable. 


(2) (a) In addition to any other reasonable means of self­
insurance, a governmental entity may self-insure with 
respect to specified classes of claims by establishing a 
trust account under the management of an independent 
private trustee having authority with respect to claims of 
that character to expend both principal and earnings of 
the trust account solely to pay the costs of investigation, 
discovery, and other pretrial and litigation expenses in­
cluding attorneys' fees, and to pay all sums for which the 
governmental entity may be adjudged liable or for which 
a compromise settlement may be agreed upon. 


(b) The monies and interest earned on said trust fund 
shall be subject to investment pursuant to Title 51, 
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67 P.3d 436
Supreme Court of Utah.


Marie WOOD and Terry Borman individually and
as the natural parents of Mary Lorraine Wood


Borman, a minor, Plaintiffs and Appellants,
v.


UNIVERSITY OF UTAH MEDICAL
CENTER, Defendant and Appellee.


No. 20000827.
|


Dec. 31, 2002.
|


Rehearing Denied April 14, 2003.


Following the birth of their child, who was diagnosed
with Down Syndrome, parents, who had sought genetic
counseling prior to birth, brought action against hospital
and others alleging that hospital was negligent in that
it misread genetic tests and failed to inform parents of
test results, specifically, the likelihood that child would
have Down Syndrome. Parents also brought claims for
negligent infliction of emotional distress and failure
to obtain informed consent, and they challenged the
constitutionality of a provision of the Utah Wrongful Life
Act. Hospital filed motion for judgment on the pleadings.
Parents filed cross-motion for partial summary judgment.
The District Court, Salt Lake Department, Homer F.
Wilkinson, J., granted hospital's motion for judgment
on the pleadings. Parents appealed. The Supreme Court,
Wilkins, J., held that: (1) provision of Utah Wrongful
Life Act prohibiting lawsuits for wrongful birth did
not violate Open Courts Clause of State Constitution;
(2) provision did not have purpose or effect of placing
substantial obstacle in path of woman seeking to abort
nonviable fetus, and thus provision did not violate due
process under either Federal or State Constitution; (3)
Act did not violate Equal Protection Clause of Federal
Constitution or Uniform Operation of Laws Clause of
State Constitution; (4) claims of negligent infliction of
emotional distress and failure to obtain informed consent
were barred by Act; and in an opinion by Durham, C.J.,
held that: (5) with respect to Open Courts Clause of
State Constitution, Supreme Court should examine in
an individualized inquiry whether legislative enactment
denies a litigant “a remedy by due course of law” to
determine whether clause applies.


Affirmed.


Howe, J., concurred in result in part.


Durham, C.J., filed dissenting opinion, in which Howe, J.,
joined in part, and in which Russon, J., concurred with
opinion.


Attorneys and Law Firms


*439  Thomas A. Schaffer, J. David Pearce, Salt Lake
City, for plaintiffs.


David G. Williams, Rodney R. Parker, Salt Lake City, for
defendant.


Opinion


WILKINS, Justice:


¶ 1 The instant appeal requires us to determine the
constitutionality of the Utah Wrongful Life Act, Utah
Code Ann. §§ 78–11–23 to –25 (2002), legislation
prohibiting a cause of action “based on the claim that but
for the act or omission of another, a person would not
have been permitted to have been born alive but would
have been aborted.” Utah Code Ann. § 78–11–24 (2002).
Plaintiffs insist the statute violates the Open Courts
Clause, article I, section 11 of the Utah Constitution, the
Due Process guarantees of the United States and Utah
Constitutions, and the Equal Protection guarantees of the
United States and Utah Constitutions. Plaintiffs claim
the district court erred in upholding the Utah Wrongful
Life Act as constitutional and in dismissing plaintiffs'
complaint for wrongful birth as barred by the Act. We
are also asked to decide whether plaintiffs' claims for
negligent infliction of emotional distress and failure to
obtain informed consent were appropriately dismissed as
barred by the Act because they necessarily require proof
that plaintiffs would have aborted the child. We affirm the
decision of the district court.


FACTUAL AND PROCEDURAL BACKGROUND


[1]  ¶ 2 When determining whether a trial court properly
dismissed a complaint, we accept the factual allegations
in the complaint as true and consider them, and all
reasonable inferences to be drawn from them, in the light
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most favorable to the non-moving party. See Krouse v.
Bower, 2001 UT 28, ¶ 2, 20 P.3d 895. We recite the facts
accordingly.


¶ 3 This case arose from treatment and advice that
plaintiffs Marie Wood and Terry Borman received from
the University of Utah Medical Center related to Marie's
pregnancy. When Marie became pregnant, she and her
husband, Terry, sought genetic counseling from the
University of Utah Medical Center (“Medical Center”).
They specifically sought advice about the risk that
Marie, because of her age, would give birth to a child
with a genetic disorder. Doctors at the Medical Center
performed some tests in January 1998, the results of which
plaintiffs claim they were never informed. Further testing
was performed in February and March 1998. An initial
February test was unsuccessful, so plaintiffs opted for a
repeat test later in the month. A second February test was
performed, followed by further testing in March. Plaintiffs
claim they were again not informed of the results of a
March test. They were, however, informed in late March
that the tests indicated an 85% probability that Marie's
would-be child would be born with Down syndrome.
Nevertheless, doctors told plaintiffs not to worry because
the tests often resulted in false positives and led plaintiffs
to believe that the chances Marie's child would have Down
syndrome were actually quite small. Based on this advice,
plaintiffs decided to proceed with delivery. In August
1998, Marie delivered a baby girl, Mary Lorraine, who
was diagnosed with Down syndrome.


¶ 4 Plaintiffs filed suit in the district court alleging
that the doctors and other health care professionals
employed at the Medical Center were negligent because
they misread the tests, and failed to inform plaintiffs of
certain test results; specifically, the likelihood that Marie
would deliver a child with Down syndrome. Plaintiffs
raised three causes of action: (1) Negligence in performing
and interpreting various tests and for failing to provide
plaintiffs with sufficient information to make an informed
decision whether to abort, resulting in the birth of Mary, a
child with Down syndrome. In raising this claim plaintiffs
maintain that because of this negligence, they incurred the
cost of labor and delivery, they are incurring unwanted
medical and other expenses related to Mary's care, they
will be “unable to live *440  ordinary lives due to the
increased attention Mary Lorraine will require,” they
suffer mental anguish and pain and suffering, and Mary
was “wrongfully born afflicted with Down Syndrome,


and will suffer the effects of that syndrome for the
remainder of her natural life.” (2) Negligent infliction
of emotional distress. In raising this claim plaintiffs “re-
aver[ed] all allegations previously stated” and claimed
“they will continue to incur pain and suffering and mental
anguish for the remainder of their natural lives” because
of the Medical Center's negligence. (3) Failure to obtain
informed consent. In raising this claim plaintiffs again
“re-aver[ed] all allegations previously stated.” Plaintiffs
also specifically insisted that “[a] reasonable, prudent
person or persons in Plaintiffs' position would not have
consented to the health care rendered after having been
fully informed as to all facts relevant to the decision
to give consent.” Plaintiffs further claimed they were
“denied the opportunity to make an informed decision
as to the medical care they would receive, and as to
the continuation of the pregnancy,” and, as a result,
suffer “mental anguish and distress, loss of consortium,
costs associated with labor and delivery, extraordinary
medical and other related expenses, and the right to lead
a normal life.” Couched as a fourth cause of action,
plaintiffs asserted that section 78–11–24 of the Utah Code
is unconstitutional.


¶ 5 The Medical Center filed a motion for judgment
on the pleadings, pursuant to Utah Rule of Civil
Procedure 12(c), alleging that plaintiffs' claims were
barred by sections 78–11–23 and –24 of the Utah
Code, two provisions of the Utah Wrongful Life Act.
Plaintiffs opposed the motion and filed a cross-motion
for partial summary judgment, asserting that section 78–
11–24 is unconstitutional. The district court held that
section 78–11–24 was constitutional and barred all of
plaintiffs' claims, therefore granting defendant's motion
for judgment on the pleadings and denying plaintiffs'
motion for partial summary judgment.


¶ 6 Plaintiffs appeal, challenging section 78–11–24 as
violative of the Open Courts Clause of the Utah
Constitution, the Due Process Clauses of the Utah and
United States Constitutions, and the equal protection
guarantees of the Utah and United States Constitutions.
Plaintiffs also claim the district court erred in dismissing
their claims for negligent infliction of emotional distress
and failure to obtain informed consent.


ANALYSIS



http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001254307&pubNum=4645&originatingDoc=I8ee0446cf53e11d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001254307&pubNum=4645&originatingDoc=I8ee0446cf53e11d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?entityType=disease&entityId=Ibc288ad2475411db9765f9243f53508a&originationContext=document&transitionType=DocumentItem&contextData=(sc.Default)&vr=3.0&rs=cblt1.0

http://www.westlaw.com/Link/Document/FullText?entityType=disease&entityId=Ibc288ad2475411db9765f9243f53508a&originationContext=document&transitionType=DocumentItem&contextData=(sc.Default)&vr=3.0&rs=cblt1.0

http://www.westlaw.com/Link/Document/FullText?entityType=disease&entityId=Ibc288ad2475411db9765f9243f53508a&originationContext=document&transitionType=DocumentItem&contextData=(sc.Default)&vr=3.0&rs=cblt1.0

http://www.westlaw.com/Link/Document/FullText?entityType=disease&entityId=Ibc288ad2475411db9765f9243f53508a&originationContext=document&transitionType=DocumentItem&contextData=(sc.Default)&vr=3.0&rs=cblt1.0

http://www.westlaw.com/Link/Document/FullText?entityType=disease&entityId=Ibc288ad2475411db9765f9243f53508a&originationContext=document&transitionType=DocumentItem&contextData=(sc.Default)&vr=3.0&rs=cblt1.0

http://www.westlaw.com/Link/Document/FullText?entityType=disease&entityId=Ibc288ad2475411db9765f9243f53508a&originationContext=document&transitionType=DocumentItem&contextData=(sc.Default)&vr=3.0&rs=cblt1.0

http://www.westlaw.com/Link/Document/FullText?entityType=disease&entityId=Ibc288ad2475411db9765f9243f53508a&originationContext=document&transitionType=DocumentItem&contextData=(sc.Default)&vr=3.0&rs=cblt1.0

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTSTS78-11-24&originatingDoc=I8ee0446cf53e11d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1003934&cite=UTRRCPR12&originatingDoc=I8ee0446cf53e11d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1003934&cite=UTRRCPR12&originatingDoc=I8ee0446cf53e11d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTSTS78-11-23&originatingDoc=I8ee0446cf53e11d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTSTS78-11-23&originatingDoc=I8ee0446cf53e11d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTSTS78-11-24&originatingDoc=I8ee0446cf53e11d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTSTS78-11-24&originatingDoc=I8ee0446cf53e11d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTSTS78-11-24&originatingDoc=I8ee0446cf53e11d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTSTS78-11-24&originatingDoc=I8ee0446cf53e11d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)





Wood v. University of Utah Medical Center, 67 P.3d 436 (2002)


464 Utah Adv. Rep. 8, 2002 UT 134


 © 2017 Thomson Reuters. No claim to original U.S. Government Works. 3


I. OPEN COURTS CLAUSE


A. Standard of Review


¶ 7 “The issue of ‘[w]hether a statute is constitutional
is a question of law, which we review for correctness,
giving no deference to the trial court.’ ” Grand County
v. Emery County, 2002 UT 57, ¶ 6, 52 P.3d 1148
(quoting State v. Daniels, 2002 UT 2, ¶ 30, 40 P.3d 611).
Furthermore, we presume the legislation being challenged
is constitutional, and we resolve any reasonable doubts in
favor of constitutionality. Id.; see also Utah Sch. Bds. Ass'n
v. State Bd. of Educ., 2001 UT 2, ¶ 9, 17 P.3d 1125. As this
court stated in a prior Open Courts case:


The first and foundational
[principle of law relating to the
constitutionality of statutes] is that
the prerogative of the legislature
as the creators of the law is
to be respected. Consequently,
its enactments are accorded a
presumption of validity; and the
courts do not strike down a
legislative act unless the interests of
justice in the particular case before
it require doing so because the act is
clearly in conflict with the higher law
as set forth in the Constitution.


Zamora v. Draper, 635 P.2d 78, 80 (Utah 1981) (internal
citations omitted); see also Soc'y of Separationists, Inc. v.
Whitehead, 870 P.2d 916, 920 (Utah 1993); Lindon City v.
Engineers Const. Co., 636 P.2d 1070, 1073 (Utah 1981).


¶ 8 We recognize that on previous occasions involving
Open Courts challenges this court recognized an exception
to our well-settled presumption-of-constitutionality
standard. See Hipwell v. Sharp, 858 P.2d 987, 988 n.
4 (Utah 1993); Condemarin v. Univ. Hosp., 775 P.2d
348, 368 (Utah 1989) (Zimmerman, J., concurring); see
also Currier v. Holden, 862 P.2d 1357, 1362–63 (Utah
Ct.App.1993). We submit that this heightened *441
standard of review for Open Courts challenges was in
error. Any heightened level of scrutiny simply because
the constitutional challenge is based on the Open Courts
Clause is improper. We recognize that returning to the
established standard of review is contrary to the relatively


recent above-cited decisions. However, “[t]his court has
‘not hesitated ... to reverse case law when we are firmly
convinced that we have erred earlier.’ ” Clark v. Clark,
2001 UT 44, ¶ 32 n. 3, 27 P.3d 538 (quoting Staker v.
Ainsworth, 785 P.2d 417, 424 n. 5 (Utah 1990)) (Russon,
A.C.J., dissenting, joined by Howe, C.J.). We are firmly
convinced that this court erred earlier, and, as a result, we
would review challenges to legislation based on the Open
Courts Clause for correctness, resolving any reasonable
doubts in favor of constitutionality, just as in all other
such cases.


B. Berry Analysis


[2]  [3]  [4]  ¶ 9 The Open Courts Clause analysis
is controlled by Laney v. Fairview City, 2002 UT 79,
57 P.3d 1007, this court's recent interpretation of the
Open Courts Clause, upholding Berry ex rel. Berry v.


Beech Aircraft Corp., 717 P.2d 670 (Utah 1985). 1  The
challenged legislation, section 78–11–24 of the Utah Code,
was enacted in 1983 and reads as follows:


1 The author and Associate Chief Justice Durrant
disagree with the current Open Courts analytical
framework, and are still firmly convinced that
the decision in Laney to adhere to the Berry
interpretation and test was erroneous. See Laney,
2002 UT 79 at ¶¶ 84–139, 57 P.3d 1007, (Wilkins,
J., dissenting). Nevertheless, Laney is controlling
precedent from this court, and we are cognizant of
and respect the principle of stare decisis which gives
stability and predictability to our legal system. See
Clark, 2001 UT 44 at ¶¶ 25–29, 27 P.3d 538, (Wilkins,
J., concurring). On that basis, we apply the Berry test
to the instant case to reach the decision of this court,
that the challenged legislation is constitutional.


A cause of action shall not arise, and damages shall not
be awarded, on behalf of any person, based on the claim
that but for the act or omission of another, a person
would not have been permitted to have been born alive
but would have been aborted.
Utah Code Ann. § 78–11–24 (2002). Plaintiffs first
claim that the statute violates the Open Courts Clause.
In order for a statute to withstand a constitutional
challenge under the Open Courts Clause, Berry requires
one of two conditions to be met:
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First, ... the law [must otherwise provide] an injured
person an effective and reasonable alternative remedy
“by due course of law” for vindication of his
constitutional interest. The benefit provided by the
substitute must be substantially equal in value or
other benefit to the remedy abrogated in providing
essentially comparable substantive protection to
one's person, property, or reputation, although the
form of the substitute remedy may be different ... [; or]


[s]econd, if there is no substitute or alternative
remedy provided, abrogation of the remedy or cause
of action may be justified only if there is a clear social
or economic evil to be eliminated and the elimination
of an existing legal remedy is not an arbitrary or
unreasonable means for achieving the objective.


Berry, 717 P.2d at 680 (citations omitted).
¶ 10 Plaintiffs argue that the statute violates the Open
Courts Clause because it abrogates a legal remedy (1)
without providing an alternative remedy and (2) without
eliminating a clear social or economic evil. First, plaintiffs
insist that the statute abrogates a legal remedy without
providing an alternative remedy. Plaintiffs assert that
their claim for professional negligence, cognizable before
the legislation was enacted, has been eliminated without
providing any remedy, let alone one that is “substantially
equal in value or other benefit.” Id. Plaintiffs further
assert that Utah has always recognized a remedy for
medical malpractice, particularly in 1983 when the statute
was enacted, the time critical to the Berry analysis.
They contend the Medical Center owed them a duty of
professional care, which it breached, depriving plaintiffs
of the opportunity to make an informed choice. In other
words, according to plaintiffs, their claim is simply a
negligence claim, and because of the legislation, their
claim that would have been valid prior to the statute is now
no longer available. Second, plaintiffs argue that because
there is *442  no effective and reasonable alternative
remedy, the legislation must satisfy the second Berry
query, which it does not. “[I]f there is no substitute or
alternative remedy provided, abrogation of the remedy
or cause of action may be justified only if there is a
clear social or economic evil to be eliminated and the
elimination of an existing legal remedy is not an arbitrary
or unreasonable means for achieving the objective.” Id.
(citations omitted). According to plaintiffs, the statute
does not eliminate a clear social or economic evil. They
declare that abortion cannot be a clear social evil because


a woman has a constitutional right to terminate a
pregnancy. Additionally, they claim, the Medical Center
has not shown that the evil they suggest was eliminated,
the stigmatization of unwanted children, was the evil the
legislature intended to eliminate. Moreover, according to
plaintiffs, the statute is arbitrary and unreasonable in
attempting to achieve its objectives. Plaintiffs insist the
avowed legislative objective veils the statute's underlying
objectives, which include permitting doctors to refuse to
perform abortions and an intent to reduce genetic testing.
The essence of the problem for plaintiffs is that, in their
view, the statute does away with a remedy that existed
prior to the statute's enactment, effectively insulating
doctors from professional liability under circumstances
such as these, and in abolishing this remedy, the legislature
did not eliminate a clear social or economic evil, much less
do so through a non-arbitrary, reasonable statute that is
narrowly tailored to advance its avowed purpose.


¶ 11 The Medical Center counters that the statute does
not violate the Open Courts Clause for two reasons. First,
the statute does not abrogate an existing legal remedy.
The Medical Center insists a wrongful birth claim is not
simply a medical malpractice claim and that there was
no existing cause of action for wrongful birth in 1983
when section 78–11–24 was enacted. Second, it proposes
that, assuming the statute does abrogate an existing legal
remedy without providing an effective and reasonable
alternative remedy, there is a clear social or economic evil
to be eliminated, namely the stigmatization of disabled
and unwanted children, and the statute is not an arbitrary
or unreasonable means for achieving this objective. Thus,
the statute is a constitutional exercise of legislative power.


¶ 12 We turn to the initial Berry query: Whether the
statute provides an effective and reasonable alternative
remedy, substantially equal in value or other benefit
to the abrogated legal remedy. Berry, 717 P.2d at 680.
Inherent in this question, however, is whether the statute
abrogated an existing remedy or cause of action. See Cruz
v. Wright, 765 P.2d 869, 870–71 (Utah 1988). We agree
with defendant that the statute did not abolish an existing
legal claim or remedy because Utah did not recognize a
right to sue for wrongful birth in 1983.


[5]  ¶ 13 As required under Day v. State, we consider
whether the statute abolished a legal remedy that existed
at the time of enactment, not whether the statute abolished
a legal remedy that existed at the time of statehood.
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1999 UT 46, ¶¶ 36–38, 980 P.2d 1171. We disagree with
the plaintiffs' argument that the statute abolished the
right to claim negligence against a physician who gives
erroneous medical advice to a mother who, based on that
erroneous advice, decides to proceed with pregnancy and
then delivers a child with a disability. It is true that health
care professionals are essentially insulated from certain
professional malpractice claims; but, the fact remains that,
under our Berry test, the statute did not abolish an existing
legal claim or remedy because Utah did not recognize a
right to sue for wrongful birth in 1983.


¶ 14 We note at the outset that “[a]t common law,
no cause of action existed for either wrongful birth or
wrongful death.” Hickman v. Group Health Plan, Inc.,
396 N.W.2d 10, 13 (Minn.1986) (citing Baker v. Bolton,
170 Eng. Rep. 1033 (N.P.1808), and W. Page Keeton et
al., Prosser and Keeton on the Law of Torts §§ 55, 125A
(5th ed.1984)). More importantly, though, this court has
never recognized the tort of wrongful birth in Utah. In
Payne ex rel. Payne v. Myers, this court was presented with
a wrongful birth claim, but decided the appeal without
determining whether a cause of action for wrongful *443
birth existed in Utah. The court stated, “[a]ssuming, but
not deciding, that Utah jurisprudence should recognize
an action for wrongful birth, it is necessary to determine
when the parents' cause of action accrued.” 743 P.2d
186, 188–89 (Utah 1987) (footnote omitted). The court
then held that plaintiffs' hypothetical claim for wrongful
birth was barred in any event by governmental immunity
because plaintiffs did not file a notice of claim within
one year of when the alleged injury accrued. Id. at 189–
90. The following year, in C.S. v. Nielson, 767 P.2d 504
(Utah 1988), this court again decided an appeal involving
a claim for wrongful birth without deciding whether
such a tort was recognized in Utah. See id. at 506. The
court distinguished claims for wrongful life, wrongful
pregnancy, and wrongful conception from a claim of


wrongful birth, 2  but then went on to expressly note
that Nielson “is correctly viewed as involving a wrongful
pregnancy cause of action.” Id. In both Nielson and Payne,
the court noted that other states that had considered
wrongful birth claims were almost unanimous in their
recognition of a cause of action where it was alleged that
but for negligence, the parents would have terminated
a congenitally or genetically defective fetus by abortion.
Nielson, 767 P.2d at 506 n. 4 (citing Siemieniec v. Lutheran
Gen. Hosp., 117 Ill.2d 230, 111 Ill.Dec. 302, 512 N.E.2d
691, 696 (1987)); Payne, 743 P.2d at 188–89 n. 5. Neither


Nielson or Payne recognized, however, the existence of a
cause of action for wrongful birth in Utah. At best, it was
unclear whether such a cause of action might have been
recognized by this court prior to 1983, if it had decided
the issue. The fact remains, though, that no such decision
was made, and consequently the tort of wrongful birth did
not exist in Utah in 1983. In the absence of a declaration
by this court either recognizing, or refusing to recognize,
a cause of action for wrongful birth, the legislature set
forth the law, declaring that claims for wrongful birth
would not be recognized in Utah in enacting section 78–
11–24. As a result, regardless of whether such an action
was recognized by other states at the time, because a cause
of action for wrongful birth did not exist in Utah at the
time the statute was enacted in 1983, the legislature did not
abrogate an existing legal remedy.


2 This court defined wrongful birth as a “cause
of action whereby parents claim they would
have avoided conception or terminated an existing
pregnancy by abortion but for the negligence of those
charged with, among other things, prenatal testing or
counseling as to the likelihood of giving birth to a
physically or mentally impaired child.” Nielson, 767
P.2d at 506; see also Payne, 743 P.2d at 187 n. 1. This
is what plaintiffs have claimed in this case.


¶ 15 In sum, because the statute did not abrogate an
existing legal remedy, and because the Berry test begins
with the presumption that a legal remedy was abolished,
the legislation satisfies the first Berry hurdle. Because we
conclude that no existing remedy was abrogated, we need


not apply the second part of the Berry test. 3  As was the
case in Cruz v. Wright, “in the present case, in contrast
to Berry, the statute in question did not operate either
to extinguish a cause of action after it had accrued or to
limit the remedies available; it simply prevented one from
ever arising.” 765 P.2d 869, 871 (Utah 1988). We therefore
hold that the legislation in question was a constitutional
exercise of legislative authority that did not violate the
Open Courts Clause.


3 In Laney, I stated that “other cases may, and certainly
will, more clearly reveal reasonable positions on
either side of the Berry framework....” 2002 UT 79 at
¶ 92, 57 P.3d 1007. To me, this case reveals an inherent
problem with the Berry test, that it “simply sets forth
a framework for justifying the policy position of a
majority of the members of this court.” Id. The second
Berry query is as follows: If there is no substitute or
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alternative remedy provided, does the statute remedy
a clear social or economic evil; and is the statute, the
means for achieving the objective, a non-arbitrary or
reasonable means for eliminating the clear social or
economic evil? To me, the positions of both plaintiffs
and defendant on this point are not unreasonable.
Plaintiffs' contention has merit: The right to abort a
fetus is a constitutional right and therefore cannot
be a clear social evil. The defendant's argument also
has merit: destroying a life or potential life because
it is likely to be disabled is a clear social evil. In
my view, the fact that both positions are reasonable
reveals the disguise of the Berry test, that it functions
as a vehicle for judicial legislation, permitting—even
requiring—this court to substitute its judgment on
what constitutes good public policy for the policy
judgment of the legislature, the representatives of the
public.


*444  II. DUE PROCESS


[6]  ¶ 16 Plaintiffs insist the statute violates the
Due Process Clauses of the United States and Utah
Constitutions. They claim that, despite the statement of
legislative purpose that “it is the public policy of [Utah]
to encourage all persons to respect the right to life of all
other persons, regardless of age, development, condition
or dependency, including all handicapped persons and all


unborn persons,” 4  Utah Code Ann. § 78–11–23 (1996),
the purpose and effect of the statute is to unduly burden a
fundamental constitutional right—the right of a woman to
abort an unviable fetus. Plaintiffs argue that the statute, in
effect, eliminates informed choice, and informed choice is
central to the right to terminate a pregnancy. The Medical
Center counters that the statute does not violate either


the United States or Utah Due Process Clauses. 5  The
Medical Center argues that the purpose of the statute
is not to prevent abortions, but indeed to “encourage
people to respect the right to life of all other persons, ...
including all persons with a disability and all unborn
persons.” Defendant claims plaintiffs' alleged sources of
legislative history are not valid sources, but statements of
the drafter and some legislators in non-legislative settings.
The Medical Center asserts that the statute does not have
the effect of unduly burdening the right of a woman to
choose to abort her would-be child. According to the
Medical Center, in order to be unconstitutional under the
Due Process Clause, the statute must impose a significant
burden on, or place a substantial obstacle in the path of a


woman seeking to abort an unviable fetus; and this statute
does not unduly burden this fundamental right.


4 The language “all handicapped persons” was changed
in 2001 to read “all persons with a disability.” See
Utah Code Ann. § 78–11–23 (2002).


5 Defendant initially claims there is no state action.
This is clearly not the case, however, as the passage of
the legislation and subsequent application of it by the
district court constitutes obvious action by the state
government for purposes of Fourteenth Amendment
analysis. See Shelley v. Kraemer, 334 U.S. 1, 14, 68
S.Ct. 836, 92 L.Ed. 1161 (1948).


A. Federal Due Process


[7]  [8]  ¶ 17 In Planned Parenthood v. Casey, the Supreme
Court upheld the essential holding of Roe v. Wade, that
a woman has the right to terminate her pregnancy before
viability. Casey, 505 U.S. 833, 870–71, 112 S.Ct. 2791, 120
L.Ed.2d 674 (1992); Stenberg v. Carhart, 530 U.S. 914,
921, 120 S.Ct. 2597, 147 L.Ed.2d 743 (2000). In Casey,
balancing the state's interest in fetal life and the right
of a woman to decide to abort a nonviable fetus, the
Court further held that this right of a woman to abort an
unviable fetus cannot be unduly burdened by the state;
a state regulation cannot have “the purpose or effect of
placing a substantial obstacle in the path of a woman
seeking an abortion of a nonviable fetus.” Id. at 877, 112
S.Ct. 2791; Stenberg, 530 U.S. at 921, 120 S.Ct. 2597
(quoting Casey, 505 U.S. at 877, 112 S.Ct. 2791). Thus,
current federal substantive due process requires us to
decide whether section 78–11–24 prohibiting lawsuits for
wrongful birth—claims “that but for the act or omission
of another, a person would not have been permitted to
have been born alive but would have been aborted”—“has
the purpose or effect of placing a substantial obstacle in
the path of a woman seeking an abortion of a nonviable
fetus.” Casey, 505 U.S. at 877, 112 S.Ct. 2791. In our
view, the statute does not, either on its face or in its effect,
place an undue burden on a woman's ability to abort an
unviable fetus.


¶ 18 First, the statute is not unconstitutional on its face.
By prohibiting causes of action based upon the assertion
that but for the negligence of another, a fetus would
have been aborted, the statute does not, on its face,
place a substantial obstacle in the path of a woman
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seeking an abortion. The statute's purpose is not to unduly
burden the ability of a woman to abort an unviable fetus,
but to prevent lawsuits for wrongful birth and thereby
“encourage all persons to respect the right to life of all
other persons.” Utah Code Ann. § 78–11–23 (1996).


[9]  [10]  ¶ 19 Plaintiffs' contention that the statute's
legislative history evidences that the statute's purpose is
to prevent or hinder *445  abortions is unavailing as we
need not examine the legislative history of this statute to
discover the legislative intent. “When examining a statute,
we look first to its plain language as the best indicator of
the legislature's intent and purpose in passing the statute.”
Wilson v. Valley Mental Health, 969 P.2d 416, 418 (Utah
1998). Legislators may decide that a statute should be
passed for myriad, often even different, reasons, but where
the legislative purpose is expressly stated and agreed to
as part of the legislation, we do not look to the views
expressed by one or more legislators in floor debates,
committee minutes, or elsewhere, in determining the intent
of the statute. Because the legislature expressly set forth
its intent and purpose in section 78–11–23 in enacting the
instant legislation, we do not look at its legislative history.
The purpose of the instant statute, as stated in section
78–11–23, is clear and unambiguous: “to encourage all
persons to respect the right to life of all other persons, ...
including all persons with a disability and all unborn
persons.” § 78–11–23 (2002); see also § 78–11–23 (2002).


¶ 20 There is no language in the Act limiting a woman's
right to choose to abort a nonviable fetus. The statute does
not contain language that addresses the ability of a woman
to choose an abortion, much less does it contain language
that, on its face, restricts that right. The statutory language
prohibits one from filing suit to recover damages where
the claim is that but for the act or omission of another, the
fetus would have been aborted. Given the stated purpose
and the text of the Utah Wrongful Life Act, we hold that
the legislation was not intended to, and the language does
not, on its face, unduly burden the ability of a woman to
abort a nonviable fetus.


¶ 21 Whether the statute has the effect of placing a
substantial obstacle in the path of a woman seeking to
abort a nonviable fetus is a closer question. The statute
does create a safe harbor for health care professionals
who withhold information which could be used to make
a determination on whether or not to abort a nonviable
fetus. Nonetheless, we hold that this restriction on the


ability to sue for damages does not place a substantial
obstacle in the path of a woman wishing to obtain
an abortion; we are not convinced that the statute, in
practice, places an undue burden on a woman who seeks
to abort a fetus.


¶ 22 We disagree with plaintiffs' reasoning that the
statute's effect is to obstruct a woman who wishes to
terminate her pregnancy from doing so. Plaintiffs reason
that because a mother cannot sue her doctor alleging
that, had the doctor fully informed her, she would have
chosen to abort the fetus, doctors are insulated from some
tort liability. Therefore, because doctors are insulated
from some “wrongful birth” claims, doctors who disfavor
abortion are licensed to withhold information and will
not disclose information that they think may persuade a
patient to abort. Consequently, according to plaintiffs,
because the statute protects some doctors from being sued,
and therefore some doctors may knowingly withhold
information because they know they are immune from
suit, a woman might be deprived of full information, and
therefore the statute has the potential effect of unduly
burdening the ability to choose an abortion. To us, this
possible scenario is too tenuous to hold that the statute
has the effect of placing a substantial obstacle in the path
of a woman who seeks an abortion.


¶ 23 The statute does nothing to hinder a woman who has
made the decision to abort a fetus. The Act did not hinder
Marie from aborting Mary Lorraine. Irrespective of the
information provided by the doctor, and regardless of
the doctor's motivation or intent, had she decided to, she
could have aborted the unborn child with no obstruction
placed in her way by the statute. Granted, the statute may,
given the scenario offered by plaintiffs, immunize some
doctors who decide to withhold information from certain
types of claims; but if a woman wishes to abort her unborn
child, the statute places no limitation on her right to do
so. Had Ms. Wood decided to abort her unborn child,
though, the statute would not have been a stumbling block
burdening her ability to abort.


¶ 24 Nevertheless, assuming that the statute does, in effect,
place an obstacle in the way of obtaining an abortion
by creating a *446  situation that permits anti-abortion
doctors to withhold information that they believe would
influence a woman to abort her unborn child, we are
not persuaded that such an obstacle is one that unduly
burdens the ability of a woman to obtain an abortion.
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By prohibiting lawsuits in which plaintiffs allege that
but for the negligence of a health care professional
or organization the plaintiffs would have aborted a
nonviable fetus, we recognize that the statute creates a
safe harbor from certain tort actions for doctors who
conduct genetic tests and withhold information. These
doctors cannot be subject to some suits for withholding
information because their patients cannot bring a claim
that but for the actions of the doctor withholding material
information, they would have aborted the unborn child.
Just because the statute may permit such a situation to
occur, however, does not convince us that the statute
has the effect of unduly burdening the ability of a
woman to receive an abortion. Such abortion-averse
physicians are not completely immunized from suit.
Other causes of action are still available for withholding
information. Breach of contract, for example, and other
tort claims that do not necessarily allege that but for
the act or omission of the doctor the mother would
have aborted, may be raised. Moreover, physicians are
still accountable for withholding information as they risk
professional discipline, including the loss of their license
to practice medicine. The statute does not license doctors
to withhold information from patients. We disagree with
plaintiffs' assumption; just because one cannot sue her
physician for wrongful birth—that but for the act or
omission of the doctor the unborn child would have been
aborted—does not necessarily mean that physicians who
disfavor abortion are insulated from accountability, able
to withhold information without adverse ramifications,
and therefore inclined not to reveal information that
would likely influence a woman to abort an unborn child.
See Hickman v. Group Health Plan, Inc., 396 N.W.2d
10, 16–17 (Minn.1986) (Simonett, J., concurring specially,
joined by Kelly, J., and Coyne, J.) (discussing why the
absence of a tort deterrent to malpractice does not
necessarily mean doctors will practice less carefully nor
does the absence necessarily constitute an intrusion into a
person's constitutional right to choose whether or not to
have an abortion). Moreover, the legislation likely has no
such effect upon physicians who do not disfavor abortion.


¶ 25 Of note to us is that when the Supreme Court declared
unconstitutional the spousal notification statute in Casey
and the partial birth abortion statute in Stenberg, the
Court gave considerable weight to scientific literature and
statistical studies demonstrating the effect the legislation
had on abortion rates. The studies supported factual
findings made by the trial courts that the respective


statutes had the effect of imposing a substantial obstacle.
The Court noted in Casey that the district court's
findings of fact, indicating that women were unlikely to
avail themselves of the statutory exceptions to spousal
notification, were supported by scientific studies of
domestic violence. Planned Parenthood v. Casey, 505 U.S.
833, 891, 112 S.Ct. 2791, 120 L.Ed.2d 674 (1992). The
Court was persuaded that, based on the extensive scientific
and statistical research, because women were unlikely to
avail themselves of the exceptions to spousal notification,
the exceptions were, in effect, essentially meaningless.
See id. at 895, 112 S.Ct. 2791. In Stenberg, the Court
struck down a Nebraska law banning one method of
abortion based on scientific statistical studies showing
that the ban could have created significant health risks for
women who seek abortions. Stenberg v. Carhart, 530 U.S.
914, 923–32, 120 S.Ct. 2597, 147 L.Ed.2d 743 (2000). In
contrast, neither this court nor the trial court has been
presented with anything more than plaintiffs' allegation
that their physician withheld information to persuade us
that the effect plaintiffs propose—physicians who disfavor
abortion are likely to withhold information—is, in effect,
an obstacle to obtaining an abortion. The trial court
was never presented with any evidence demonstrating the
effect the statute has on abortions. Plaintiffs have not
presented us with any scientific or statistical support for
their argument that the statute necessarily has the effect of
burdening the ability of a woman to obtain an abortion.
In short, plaintiffs have not sufficiently persuaded us that
the statute has the effect of placing a substantial obstacle
*447  in the path of a woman seeking an abortion.


¶ 26 Finally, other statutes that, in our view, impose
greater burdens on the right of a woman to choose to abort
an unviable fetus, have been upheld as constitutional.
Legislation requiring, except in a medical emergency, a
physician or qualified nonphysician to inform a woman
at least 24 hours before performing an abortion of the
availability of printed materials regarding childbirth, child
support, and adoption, as well as requiring a woman to
certify in writing that she was informed of the availability
of the materials and was provided them if desired, was
not an undue burden. Casey, 505 U.S. at 881–87, 112
S.Ct. 2791. Legislation requiring, except in a medical
emergency, an unemancipated minor to obtain parental
consent, with a judicial approval exception to parental
approval, before obtaining an abortion was not an undue
burden. Casey, 505 U.S. at 899, 112 S.Ct. 2791. To us,
this legislation upheld as not unduly burdening a woman's
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right to choose placed a more substantial obstacle in
a woman's path to receive an abortion than does the
instant legislation prohibiting actions for wrongful birth.
Accordingly, we conclude that section 78–11–24 does not
place a substantial obstacle in the path of a woman seeking
an abortion of a nonviable fetus.


¶ 27 Moreover, the legislation in this case is far less of an
obstacle to obtaining an abortion and materially different
from the legislation declared unconstitutional in Stenberg
v. Carhart, 530 U.S. 914, 120 S.Ct. 2597, 147 L.Ed.2d 743
(2000). The legislation in Stenberg prohibited any “partial
birth abortion” unless that procedure was necessary to
save the mother's life, and it mandated that violation of the
statute by a physician resulted in a felony and mandatory
revocation of the physician's license to practice medicine.
530 U.S. at 922, 120 S.Ct. 2597. The legislation in Stenberg
clearly intended to curtail a woman's ability to obtain an
abortion, expressly banning a method of abortion. See
id. at 923, 120 S.Ct. 2597. The Utah Wrongful Life Act,
on the other hand, has no intent to curtail a woman's
ability to abort a fetus; it prohibits wrongful birth lawsuits
after a woman has, in lieu of aborting the fetus, given
birth to a child. The Stenberg legislation lacked a medical
emergency exception, an exception to the prohibition on
partial birth abortion permitting physicians to perform
the procedure “ ‘where it is necessary, in appropriate
medical judgment for the preservation of the life or health
of the mother.’ ” Id. at 931, 120 S.Ct. 2597 (quoting
Casey, 505 U.S. at 879, 112 S.Ct. 2791). The Utah
Wrongful Life Act did not include a medical exception
because it had no intent to infringe upon the ability of
a woman seeking an abortion to obtain one. The U.S.
Supreme Court determined that because of the Stenberg
legislation, some prosecutors “may choose to pursue
physicians who use ... the most commonly used method for
performing previability second trimester abortions,” and
as a result “[a]ll those who perform abortion procedures
using that method must fear prosecution, conviction, and
imprisonment” resulting in “an undue burden upon a
woman's right to make an abortion decision.” Id. at 945,
120 S.Ct. 2597. The Utah Wrongful Life Act, on the other
hand, even though it might result in physicians being
immune from some suits, does not, as a result, permit
physicians to withhold information with impunity. The
Utah Wrongful Life Act does not inhibit the woman's
ability to choose to abort an unviable fetus regardless of
the accuracy or quality of the medical advice she receives.


¶ 28 In sum, although the statute may create a safe
harbor for doctors who withhold information from some
patients, the statute does not unduly burden the ability of
a woman who wishes to obtain an abortion. The statute
does not place any obstacle in the path of a woman who
wants to abort an unborn child. Further, even though the
possibility exists that a doctor may withhold information
and not be subject to certain claims, this potential obstacle
is not so substantial that it unduly burdens the right of a
woman to choose to terminate a pregnancy.


B. Utah Due Process


¶ 29 For the reasons given above under the federal
due process analysis, we conclude that the statute does
not violate the Utah Due Process Clause, Utah Const.
art. I, § 7. *448  At this time we do not interpret
the Utah Constitution to give any further protection to
plaintiffs than does the federal constitution. We note that
our state constitution may, under some circumstances,
provide greater protections for our citizens than are
required under the federal constitution. Nevertheless, in
this instance, we find no compelling need to interpret
the Utah Constitution differently from the United States
Constitution.


III. EQUAL PROTECTION


¶ 30 Plaintiffs assert the statute violates the federal
and state Equal Protection guarantees. According to
the plaintiffs, the statute employs classifications that
burden the fundamental right to choose an abortion.
The statute “singles out the group of parents employing
the procreative decision making process whose decision
would involve abortion.” According to plaintiffs, this
classification “target[ing] those who would choose
abortion,” is not narrowly tailored to achieve a legitimate
state interest. The Medical Center insists the statute
does not violate equal protection principles because the
plaintiffs in this case claiming wrongful birth are not
similarly situated to other plaintiffs who claim wrongful
pregnancy. The Medical Center avers that the plaintiffs
in wrongful pregnancy cases never wanted to become
parents, but that parents in wrongful birth cases did want
to become parents, just not parents of a disabled child.
The Medical Center further argues that even if the groups
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are similarly situated, the statute was narrowly tailored to
achieve the stated legislative purpose of respecting life.


A. Federal Equal Protection


[11]  ¶ 31 We hold that the Utah Wrongful Life Act
does not present equal protection problems and therefore
does not violate the Equal Protection Clause. The Act
does not involve a suspect or quasi-suspect classification.
See Hickman v. Group Health Plan, Inc., 396 N.W.2d 10,
14 (Minn.1986). Plaintiffs allege that the statute “singles
out” those who choose to abort an unviable fetus, treating
them differently from those who would not so choose. The
Supreme Court has not recognized as a suspect or quasi-
suspect class, however, persons who choose to abort an
unborn child. Because plaintiffs are not a protected class,
we conclude that the Equal Protection Clause does not
apply to this case.


B. Utah Equal Protection / Uniform Operation of Laws


[12]  ¶ 32 Although plaintiffs assert both state and federal
equal protection violations, plaintiffs do not offer any
different considerations or arguments to distinguish the
state guarantee from the federal one. Further, while
plaintiffs couch their Utah equal protection argument and
Uniform Operation of Laws argument as two separate
arguments, we consider them as one argument because the
Uniform Operation of Laws provision is, in fact, the Utah
equal protection guarantee.


¶ 33 This court has repeatedly considered article I,
section 24, the Uniform Operation of Laws Clause,
to be the Utah analogue to the federal due process
guarantee. See, e.g., Kennecott Corp. v. State Tax
Comm'n, 858 P.2d 1381, 1388–89 (Utah 1993) (treating
article I, section 24 and Equal Protection Clause as
the same); Greenwood v. North Salt Lake, 817 P.2d
816, 820 (Utah 1991) (“[article I, section 24] of the
Utah Constitution and the equal protection clause of
the Fourteenth Amendment ‘embody the same general
principle: persons similarly situated should be treated
similarly, and persons in different circumstances should
not be treated as if their circumstances were the same.’
”) (quoting Malan v. Lewis, 693 P.2d 661, 669 (Utah
1984)); Condemarin v. Univ. Hosp., 775 P.2d 348, 352–
56, 369, 379–88 (Utah 1989). However, as we stated in


Malan, “[t]he different language of Article I, [section] 24,
the different constitutional contexts of the two provisions,
and different jurisprudential considerations may lead to
a different result in applying equal protection principles
under Article I, [section] 24 than might be reached
under federal [equal protection] law.” 693 P.2d at 670.
Moreover, while case law developed under the Fourteenth
Amendment may be persuasive in applying Article I,
section 24, such law is not binding on the state as long as
we do not reach a result that *449  violates the federal
equal protection clause. Id.


[13]  ¶ 34 Article I, section 24 of the Utah Constitution
provides, “All laws of a general nature shall have uniform
operation.” Under Article I, section 24, a two-part test
is necessary to ensure the uniform operation of the laws:
“First, a law must apply equally to all persons within
a class. Second, the statutory classifications and the
different treatment given the classes must be based on
differences that have a reasonable tendency to further the
objectives of the statute.” Malan v. Lewis, 693 P.2d 661,
670 (Utah 1984) (citations omitted).


¶ 35 Having explained the difference between federal equal
protection and the Utah Uniform Operation of Laws
Clause, and having set forth the Uniform Operation of
Laws analytical framework, we nevertheless simply hold
that we do not recognize persons who choose to have an
abortion, as opposed to those who choose not to, to be
a class for purposes of the Uniform Operations of Law
analysis. At the present we see no reason why persons who
would make a particular choice—abortion in this case—
should, for constitutional purposes, be recognized as a
class and treated any differently from those who would
choose otherwise. The right to obtain an abortion, the
right asserted by plaintiffs and upon which they claim
exercise of should entitle them to additional protection as
a class, is properly within the realm of substantive due
process, not equal protection. Therefore, we conclude that
the Uniform Operation of Laws provision is inapplicable
to this case.


IV. PLAINTIFFS' CLAIMS FOR NEGLIGENT
INFLICTION OF EMOTIONAL DISTRESS
AND FAILURE TO OBTAIN INFORMED
CONSENT ARE BARRED BY THE ACT
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[14]  [15]  ¶ 36 Plaintiffs claim the district court erred
in dismissing their claims for negligent infliction of
emotional distress and lack of informed consent as barred
by the Utah Wrongful Life Act because, they claim,
neither requires proof that plaintiffs would have aborted
the child. We conclude that plaintiffs' claims of negligent
infliction of emotional distress and lack of informed
consent, as pled, are indeed barred by the Utah Wrongful
Life Act. We do not decide, however, whether all claims
for negligent infliction of emotional distress and lack of
informed consent are barred by the Act.


¶ 37 Plaintiffs' allegations of negligent infliction of
emotional distress and lack of informed consent have been
pled, and cannot be maintained without their argument
that but for the act or omission of the Medical Center,
Marie would have chosen to abort Mary Lorraine. Indeed,
plaintiffs' essential claim, from which these remaining
claims flow, is that they were deprived of the opportunity
to choose whether or not to abort Mary Lorraine. The
claim for negligent infliction of emotional distress “re-
aver[s] all allegations previously stated,” which include
plaintiffs' claims that the Medical Center negligently failed
to provide plaintiffs with sufficient information to make
an informed decision whether to abort, that because
of this negligence Mary was “wrongfully born afflicted
with Down Syndrome, and will suffer the effects of that
syndrome for the remainder of her natural life,” that they
incurred the cost of labor and delivery, they are incurring
unwanted medical and other expenses related to the care
of Mary, and that they will be “unable to live ordinary
lives due to the increased attention Mary Lorraine will
require.” Plaintiffs' claim for failure to obtain informed
consent “re-aver[s] all allegations previously stated,” those
discussed above, and further insists that “[a] reasonable,
prudent person or persons in Plaintiffs' position would
not have consented to the health care rendered after
having been fully informed as to all facts relevant to
the decision to give consent.” With this claim plaintiffs
again specifically allege they were “denied the opportunity
to make an informed decision as to the medical care
they would receive, and as to the continuation of the
pregnancy,” and, as a result, they suffer “mental anguish
and distress, loss of consortium, costs associated with
labor and delivery, extraordinary medical and other
related expenses, and the right to lead a normal life.”
Plaintiffs' causes of action as pled clearly request damages
to compensate them for not *450  being able to choose to
abort Mary Lorraine. The Act bars such claims.


CONCLUSION


¶ 38 The Utah Wrongful Life Act does not violate
the Open Courts Clause, the United States or the
Utah Due Process Clauses, the United States Equal
Protection Clause, or the Utah Uniform Operation
of Laws provision, and we therefore uphold the Act
as constitutional. Plaintiffs' claim for wrongful birth
necessarily includes the allegation that but for the act or
omission of the Medical Center, plaintiffs would have
aborted Mary Lorraine, and is therefore barred by the
Act. Plaintiffs' other claims, as pled, also include the
allegation that but for the act or omission of the Medical
Center, the plaintiffs would have aborted Mary Lorraine,
and are therefore also barred by the Act. Accordingly, the
decision of the district court is affirmed.


¶ 39 Associate Chief Justice DURRANT concurs in
Justice WILKINS' opinion.


¶ 40 Justice HOWE concurs in the result in parts II and III
of Justice WILKINS' opinion.


DURHAM, Chief Justice, dissenting:
¶ 41 I respectfully dissent from the holding of the court on
the constitutionality of the Act, and note that Part I of this
opinion on the standard of review, having been joined by
Justices Howe and Russon, reflects the majority view on
that issue.


¶ 42 Additionally, I note a serious flaw in the lead
opinion's analysis of the article I, section 11 argument.
While the majority of this court upholds a heightened
standard of review when section 11 is implicated, the lead
opinion has actually analyzed the Utah Wrongful Life Act
under a standard that it characterizes as “resolving any
reasonable doubts in favor of constitutionality [.]” Maj.
Op. at ¶ 8. This further undermines the legal analysis in
this decision and the lead opinion's conclusion that the Act
is constitutional.


I. STANDARD OF REVIEW
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¶ 43 In a brief, two-paragraph analysis, the lead opinion
has abandoned our carefully crafted and long relied-
on analytic model in article I, section 11 cases. The
presumption of constitutionality referred to by the lead
opinion is a blunt instrument determinative only in cases
where no significant constitutional right is claimed to
have been abrogated by a statute. The opinion claims
that article I, section 11 rights are “no more important
and [have] no greater weight as a constitutional provision
than other constitutional provisions.” The lead opinion's
rejection of a heightened level of scrutiny overlooks the
fact that article I of the Utah Constitution, known as the
“Declaration of Rights,” contains affirmative guarantees
of specific individual rights that are indeed fundamental.
Article I, section 11 rights are no more important than
other article I rights, but a cursory examination of the
subjects treated therein reveals that most, if not all, of
these rights have generated some form of heightened
judicial scrutiny. A mere rational basis is insufficient
for the legislature to intrude upon or eliminate religious


liberty, 1  habeas corpus, see, e.g., Currier v. Holden, 862
P.2d 1357, 1363–65 (Utah Ct.App.1993), the right to bear
arms, due process of law, see, e.g., Condemarin v. Univ.
Hosp., 775 P.2d 348, 356 (Utah 1989), In re Boyer, 636
P.2d 1085, 1087–88 (Utah 1981), the rights of accused
persons, see, e.g., In re Criminal Investigation, 7th Dist.
Ct., 754 P.2d 633, 640 (Utah 1988), unreasonable searches
and seizures, see, e.g., Allen v. Trueman, 100 Utah 36, 57,
110 P.2d 355, 365 (Utah 1941) (Wolfe, J., concurring),
freedom of speech and of the press, see e.g.,  *451  West
v. Thomson Newspapers, 872 P.2d 999, 1019 (Utah 1994),
Kearns–Tribune Corp. v. Lewis, 685 P.2d 515, 521 (Utah
1984), or the protection against taking private property for
public use without compensation, see e.g., Colman v. Utah
State Land Bd., 795 P.2d 622, 631. Notwithstanding the
presumption of constitutionality we give to statutes, this
court has consistently applied various forms of heightened
review when article I rights are at issue. The standard of
review we have developed in section 11 cases is entirely
consistent with that approach and the lead author offers
no rationale for changing that standard, although it is
clear from his dissent in Laney v. Fairview City, 2002 UT
79, ¶ 87, 57 P.3d 1007, that he does not regard article I,
section 11 as having any substantive content.


1 In Soc'y of Separationists v. Whitehead, 870 P.2d 916
(Utah 1993), for example, we noted that there is a
burden on one who challenges a law on constitutional
grounds: “The act is presumed valid and we resolve


any doubts in favor of constitutionality.” Id. at 920.
However, the actual analysis undertaken by the court
in that case cannot be characterized as anything
but heightened scrutiny, given the importance of
the “Utah Constitution's religious and conscience
provisions, read in light of the history of the religious
conflict that marked the years Utah struggled to
become a self-governing state.” Id. at 940. As we
stated, “Government is not to prefer religion to
nonreligion, but neither should it be hostile to
religion. Religious exercise is to be unfettered, and
freedom of conscience is to be supreme.” Id.


¶ 44 By contrast, our jurisprudence for many decades
on this issue has provided a wealth of justification for
the standard we have employed. As was stated in Allen,
100 Utah at 57, 110 P.2d at 365, “[m]oreover, a court
will exercise stricter scrutiny in evaluating measures that
encroach upon civil liberties than it will with respect to
statutes that impact what can be characterized as only
economic interests.” (Wolfe, J., concurring). In Berry
ex rel. Berry v. Beech Aircraft Corp., 717 P.2d 670,
while acknowledging the legislature's wide latitude in
“defining, changing, and modernizing the law,” with the
result at times being the creation of new legal rules and
the abrogation of old ones, id. at 676, we stated “the
basic purpose of Article I, section 11 is to impose some
limitation on that power for the benefit of those persons
who are injured in their persons, property, or reputations
since they are generally isolated in society, belong to no
identifiable group and rarely are able to rally the political
process to their aid.” Id. (citation omitted). The limitations
placed on the legislature are especially important when it
comes to protecting “important individual rights against
legislative power” as was intended by the framers who
placed article I, section 11 in the Utah Constitution.
Horton v. Goldminer's Daughter, 785 P.2d 1087, 1093
(Utah 1989).


[16]  [17]  ¶ 45 Article I, section 11 imposes limits on the
legislature to protect injured persons who are isolated in
society and lack political influence by guaranteeing them
access to the courts. Berry, 717 P.2d at 676. It does not
guarantee individuals “particular, identifiable causes of
action as such, but ... the availability of legal remedies
for vindicating the great interest that individuals in a
civilized society have in the integrity of their persons,
property, and reputations.” Id. at 677 n. 4. This court has
recognized that “a plain reading” of article I, section 11
“establishes that the framers of the Constitution intended
that an individual could not be arbitrarily deprived of
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effective remedies designed to protect basic individual
rights.” Horton at 1090 (citing Berry, 717 P.2d at 675).
In fact, the drafters of the Utah Constitution understood
that the “normal political processes would not always
protect the common law rights of all citizens to obtain
remedies for injuries.” Laney, 2002 UT 79 at ¶ 40, 57 P.3d
1007 (citing Berry, 717 P.2d at 676). This court has also
held that “[a] constitutional guarantee of access to the
courthouse was not intended by the founders to be an
empty gesture[.]” Berry, 717 P.2d at 675.


¶ 46 Contrary to the position taken by the lead opinion,
this court has consistently rejected the presumption of
constitutionality of statutes challenged under the remedies
clause of article I, section 11. Justice Stewart reasoned
that to presume constitutionality when statutes deprive
individuals of access to the courts “is to fail to give
any greater weight to a constitutional right than to a
nonconstitutional interest, such as a general social or
economic interest.” Condemarin, 775 P.2d at 370 (Stewart,
J., separate opinion) Justice Zimmerman characterized
the nature of the review this way: “Because the interests
at stake are specifically protected by the constitution,
the presumption of validity that normally attaches to
legislative action must be reversed once it is shown that
the enactment under scrutiny does, in fact, infringe upon
the interests enumerated in article I, section 11.” Id. at 368
(Zimmerman, J., concurring in part).


¶ 47 In its rejection of a heightened level of scrutiny for
article I, section 11 challenges, the lead opinion rejects
long-standing precedent. *452  Furthermore, it opens
questions about the standards this court has applied to
review challenges to all article 1 rights. I believe this
approach is incorrect and unwise.


¶ 48 The lead opinion cites three cases for its assertion
that a presumption of constitutionality is the applicable
standard of review, none of them relevant in my view. The
first case is Zamora v. Draper, 635 P.2d 78 (Utah 1981),
where the court actually used article I, section 11 to avoid
a statute depriving a plaintiff of access to the court in some
circumstances. Id. at 80. In Zamora, this court did not
strike the statute on its face, but did use article I, section 11
to interject a “higher principle[ ] of justice” that provided
the plaintiff a remedy that he would not have had under
the statute alone. Id. at 81. In essence, the court found the
statute unconstitutional as applied under article I, section
11. As Zamora stated:


There are certain principles of law
relating to the validity of statutes
which have a bearing on the problem
of constitutionality here presented.
The first and foundational one
is that the prerogative of the
legislature as the creators of the law
is to be respected. Consequently,
its enactments are accorded a
presumption of validity; and the
courts do not strike down a
legislative act unless the interests of
justice in the particular case before
it require doing so because the act is
clearly in conflict with the higher law
as set forth in the Constitution.


Id. at 80 (emphasis added) (citations omitted).


¶ 49 The other cases cited by the lead opinion either
did not deal with article I, section 11, or, in the
case of Lindon City v. Engineers Const. Co., 636 P.2d
1070 (Utah 1981), actually undertook a review of the
constitutionality of the Arbitration Act, notwithstanding
the observation that “(1) plaintiff does not support the
point [on constitutionality] by any substantial meritorious
argument, and (2) that many of our sister state courts
have held similar acts to be constitutional.” Id. at 1073.
The presumption language in that case goes merely to
the point that the burden of convincing the court of
unconstitutionality lies with the challenger, not to the
conclusion that the legislature needs no more than a
minimal reason for overriding a constitutional guarantee.


[18]  ¶ 50 Although this court has not recognized
the guarantee included in article I, section 11 as
“fundamental,” as Justice Zimmerman has noted, “I do
not think we intended to denigrate the importance of the
rights protected from legislative abridgement by article I,
section 11.” Condemarin, 775 P.2d at 367 (Zimmerman,
J., concurring in part). This court has wisely avoided
the “analytical straitjacket” of federal equal protection
analysis by avoiding a rigid test that dictates that some
rights are fundamental and others are not. Id. Instead,
regarding article I, section 11 rights, this court should
examine in an individualized inquiry whether a legislative
enactment denies a litigant “a remedy by due course of
law” in order to determine whether article I, section 11
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applies to the case at hand. Horton, 785 P.2d at 1090
(citing Berry, 717 P.2d at 675).


II. ARTICLE I, SECTION 11


¶ 51 Article I, section 11 of the Utah Constitution, states
that


All courts shall be open, and every
person, for an injury done to him in
his person, property or reputation,
shall have a remedy by due course
of law, which shall be administered
without denial or unnecessary delay;
and no person shall be barred from
prosecuting or defending before any
tribunal in this State, by himself or
counsel, any civil cause to which he
is a party.


¶ 52 This clear language “guarantees access to the courts
and a judicial procedure that is based on fairness and
equality,” and prevents arbitrary deprivation of “effective
remedies designed to protect basic individual rights.”
Berry ex rel. Berry v. Beech Aircraft Corp., 717 P.2d 670,
675 (Utah 1985). This clause is not an “empty gesture,”
but was intended to guarantee a judicial remedy for injury
to one's person, property or reputation. Id.


¶ 53 The constitution leaves room for the legislature
to define, change and modernize the law, but article
I, section 11 limits the *453  legislature's power to
eliminate a remedy unless the legislation is consistent
with the two-part standard established in Berry. 717
P.2d at 675–76 (recently upheld in Laney v. Fairview
City, 2002 UT 79, 57 P.3d 1007). First, the law must
provide the injured person “an effective and reasonable
alternative remedy ‘by due course of law’ for vindication
of his constitutional interest.” Berry, 717 P.2d at 675–
76. This benefit must be “substantially equal in value
or other benefit to the remedy abrogated in providing
essentially comparable substantive protection to one's
person, property, or reputation, although the form of the
substitute remedy may be different.” Id. at 680 (citations
omitted). Second, if there is “no substitute or alternative
remedy provided, abrogation of the remedy or cause of
action may be justified only if there is a clear social or
economic evil to be eliminated and the elimination of an


existing legal remedy is not an arbitrary or unreasonable
means for achieving the objective.” Id.


¶ 54 The Utah Wrongful Birth Act (the “Act”), enacted
in 1983, states in part that “[a] cause of action shall not
arise, and damages shall not be awarded, on behalf of any
person, based on the claim that but for the act or omission
of another, a person would not have been permitted to
have been born alive but would have been aborted.” Utah
Code Ann. § 78–11–24 (2002). The constitutionality of this
Act must be reviewed under the Berry test.


¶ 55 The first step in deciding whether the Act violates
the constitutional guarantee of a remedy is to determine
whether the Act abrogated an existing legal remedy. Berry,
717 P.2d at 677 n. 4, 680; Day v. State ex rel. Dep't. of Pub.
Safety, 1999 UT 46, ¶ 38, 980 P.2d 1171, 1184. Therefore,
the question is whether a legal remedy for wrongful birth
existed in Utah in 1983 when the Act was passed.


¶ 56 In this inquiry, the majority opinion rejects plaintiffs'
argument that the Act abolished the right to claim
negligence against a medical provider who gives erroneous
medical advice to a patient who, based on that erroneous
advice, decides to proceed with a pregnancy and then
delivers a disabled child. The majority concludes that
the Act did not abolish an existing legal claim or
remedy. I disagree. The majority opinion has ignored
the fact that article I, section 11 is “not concerned with
particular, identifiable causes of action, but rather with
the availability of legal remedies to vindicate individuals'
interests in the integrity of their persons, property and
reputations.” Currier v. Holden, 862 P.2d 1357, 1360–1
(Utah Ct.App.1993), cert. denied, McClellan v. Holden,
870 P.2d 957 (Utah 1994) (quoting Berry, 717 P.2d at
677 n. 4); see also Craftsman Builder's Supply v. Butler
Mfg., 1999 UT 18, ¶ 53, 974 P.2d 1194, 1209 (Stewart, J.,
concurring) (noting “Section 11 protects a citizen's right
to a remedy rather than causes of action as such [.]”)
(emphasis added).


¶ 57 Here, plaintiffs were injured in person and property.
First, their personal right to make informed, lawful
decisions regarding medical treatments and procedures as
subverted by the admitted negligence of the defendant.
Second, the Act has precluded them from pursuing any
remedy for that harm. The right to be compensated for
a personal injury is a property right that requires access
to the courts for enforcement. Condemarin v. Univ. Hosp.,



http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1989138883&pubNum=661&originatingDoc=I8ee0446cf53e11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_661_1090&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_1090

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986112259&pubNum=661&originatingDoc=I8ee0446cf53e11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_661_675&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_675

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTCNART1S11&originatingDoc=I8ee0446cf53e11d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTCNART1S11&originatingDoc=I8ee0446cf53e11d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986112259&pubNum=661&originatingDoc=I8ee0446cf53e11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_661_675&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_675

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986112259&pubNum=661&originatingDoc=I8ee0446cf53e11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_661_675&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_675

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTCNART1S11&originatingDoc=I8ee0446cf53e11d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTCNART1S11&originatingDoc=I8ee0446cf53e11d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986112259&pubNum=661&originatingDoc=I8ee0446cf53e11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_661_675&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_675

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986112259&pubNum=661&originatingDoc=I8ee0446cf53e11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_661_675&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_675

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002501433&pubNum=4645&originatingDoc=I8ee0446cf53e11d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002501433&pubNum=4645&originatingDoc=I8ee0446cf53e11d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986112259&pubNum=661&originatingDoc=I8ee0446cf53e11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_661_675&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_675

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986112259&pubNum=661&originatingDoc=I8ee0446cf53e11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_661_675&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_675

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986112259&originatingDoc=I8ee0446cf53e11d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTSTS78-11-24&originatingDoc=I8ee0446cf53e11d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTSTS78-11-24&originatingDoc=I8ee0446cf53e11d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986112259&pubNum=661&originatingDoc=I8ee0446cf53e11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_661_677&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_677

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986112259&pubNum=661&originatingDoc=I8ee0446cf53e11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_661_677&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_677

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999118946&pubNum=661&originatingDoc=I8ee0446cf53e11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_661_1184&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_1184

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999118946&pubNum=661&originatingDoc=I8ee0446cf53e11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_661_1184&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_1184

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTCNART1S11&originatingDoc=I8ee0446cf53e11d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993185659&pubNum=661&originatingDoc=I8ee0446cf53e11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_661_1360&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_1360

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993185659&pubNum=661&originatingDoc=I8ee0446cf53e11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_661_1360&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_1360

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994059160&pubNum=661&originatingDoc=I8ee0446cf53e11d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994059160&pubNum=661&originatingDoc=I8ee0446cf53e11d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986112259&pubNum=661&originatingDoc=I8ee0446cf53e11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_661_677&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_677

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986112259&pubNum=661&originatingDoc=I8ee0446cf53e11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_661_677&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_677

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999071089&pubNum=661&originatingDoc=I8ee0446cf53e11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_661_1209&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_1209

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999071089&pubNum=661&originatingDoc=I8ee0446cf53e11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_661_1209&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_1209

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTCNART1S11&originatingDoc=I8ee0446cf53e11d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1989069545&pubNum=661&originatingDoc=I8ee0446cf53e11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_661_354&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_354





Wood v. University of Utah Medical Center, 67 P.3d 436 (2002)
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775 P.2d 348, 354, 360 (Utah 1989). The label placed on
an injury is not its most important characteristic. It is
irrelevant what the exact injury is called if it causes injury
to person and property. This court's inquiry should not be
so superficial as to begin and end with whether or not, on
the day the Act was passed, there was a specific cause of
action entitled “wrongful birth.” The inquiry must focus
on the nature of the harm and the recognition that it was,
and is, cognizable at law. Therefore, the court should not
focus merely on the “wrongful birth” label, but rather on
legal remedies vindicating the right to receive correct and
complete medical information in relation to pregnancy-
related choices. For example, if the Act eliminated the
right to sue for negligent treatment in all open heart
procedures, or for failure to obtain informed consent in
the course of heart treatment, no one would be likely
to argue that “heart-related malpractice claims” were a
special category of injury. The question here is whether
the plaintiffs have a fundamental *454  legal remedy for
harm caused by another's negligence. Whether the injury
is labeled negligence leading to the loss of an informed
decision (medical malpractice) or inability to terminate the
pregnancy (wrongful birth) is irrelevant. Both constitute
injuries that necessitate the availability of legal remedies,
and therefore access to the courts, to vindicate a lawful
interest.


¶ 58 The “wrongful birth” cause of action is nothing
more than a legal remedy for medical malpractice based
on negligence. Payne ex rel. Payne v. Myers, 743 P.2d
186, 188–89 (Utah 1987) (stating that “[i]n an action
for wrongful birth, the plaintiff has the burden of
establishing” traditional elements of negligence). In fact,
many courts have recognized “wrongful birth” as a simple
medical malpractice claim, resulting from negligence.
See Bader, Northeast Indiana Genetic Counseling, Inc. v.
Johnson, 732 N.E.2d 1212, 1216 (Ind.2000) (stating that
it is unnecessary to “characterize the cause of action here
as ‘wrongful birth’ since labeling the cause of action as
‘wrongful birth’ adds nothing to the analysis, inspires
confusion and implies the court has adopted a new tort
”) (emphasis added); Garrison v. Med. Ctr. of Delaware,
Inc., 581 A.2d 288, 290 (Del.1990) (the cause of action
need not be characterized as “wrongful birth” since it
falls within the realm of traditional tort and medical
malpractice law); Arche v. U.S. Dept. of Army, 247
Kan. 276, 798 P.2d 477, 479 (1990) (applying medical
malpractice and a negligence analysis, with standard
elements of negligence, to wrongful birth claim); Harbeson


v. Parke–Davis, Inc., 98 Wash.2d 460, 656 P.2d 483,
493 (1983) (en banc) (holding action for wrongful birth
“fits within the conceptual framework of our law of
negligence”).


¶ 59 The majority opinion notes that this court has
acknowledged that “other states that had considered
wrongful birth claims were almost unanimous in their
recognition of a cause of action where it was alleged that
but for negligence, the parents would have terminated
a pregnancy.” Maj. Op. at ¶ 14. (citing C.S. v. Nielson,
767 P.2d 504, 506 n. 4 (Utah 1988); Payne, 743 P.2d
at 188–89 n. 5). However, the majority opinion does
not acknowledge that in a 1988 decision, five years after
the Act was passed in 1983, this court assumed, albeit
without specifically deciding, that a wrongful birth cause
of action already existed in Utah. Payne, 743 P.2d at
188 n. 5. In Payne, plaintiffs alleged wrongful birth and
the court found that a duty existed that the doctors
may have breached in providing negligent medical advice
regarding potential birth defects of a fetus. Id. at 189–
90. After finding a duty and a possible breach, this court
concluded that the “[p]arents had a remedy against the
state defendants for injuries arising out of the negligent
acts of State employees....” Id. at 190. Finally, this court
held that “the parents were not denied the guarantees of
article I, section 11 because [when their wrongful birth
claim arose] they still had an opportunity to seek redress
in the courts.” Id. (emphasis added). Specifically, the
Payne court observed that the parents in that case “had a
remedy against the ... defendants for injuries arising out
of ... negligen[ce],” i.e., their claim for wrongful birth,
but that their failure to follow procedural requirements
extinguished the claim. “Had they [given timely notice of
claim], they might have obtained judgment....” Id.


¶ 60 The court in Payne expressly held that a duty existed
in the parental counseling context. Justice Howe, for a
unanimous court, wrote:


The increased ability of health
care professionals to predict and
detect the presence of fetal defects
and the capacity to assess risk
factors associated with unborn
and even unconceived children
have considerably enhanced the
importance of genetic counseling....
Courts accordingly have recognized
that physicians who perform
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testing and provide advice relevant
to the constitutionally guaranteed
procreative choice ... have a
corresponding obligation to adhere
to reasonable standards of
professional performance.


Id. at 189 (emphasis added).


¶ 61 Even after the Act was passed, courts, including
Utah's Court of Appeals, have concluded that Payne
implicitly recognized the cause of action for wrongful birth
as a logical extension of mainstream medical malpractice
law. Payne, 743 P.2d at 188 n. 5. See State *455  v. Shipler,
869 P.2d 968, 970 (Utah Ct.App.1994) (noting that in
Payne, this court held that “in an action for wrongful
birth ..., the Utah Supreme Court held that the causes of
action did not accrue until the birth of the gravely ill child
[.]”); Arche v. U.S. Dept. of Army, 247 Kan. 276, 798 P.2d
477, 479 (1990) (citing Payne for the proposition that Utah
recognizes wrongful birth causes of action). Regardless
of whether this court explicitly held that “wrongful birth
exists in Utah,” this court did state that the plaintiffs could
have brought their wrongful birth cause of action in that
case, had their claim been timely. Id.


¶ 62 In addition, Utah has joined the majority of
jurisdictions that have recognized an action for the
closely related claim for wrongful pregnancy. “Wrongful
pregnancy” denotes parents “bring[ing] a claim on their
own behalf for the monetary and emotional damages
they suffered as a result of giving birth to a normal and


healthy but unplanned and unwanted child.” 2  C.S. v.
Nielson, 767 P.2d 504, 506 (Utah 1988) (citations omitted).
Such actions are based upon a “negligently performed
or counseled sterilization procedure or abortion, or
negligence in preparing or dispensing a contraceptive
prescription.” Id. at 506. In Nielson, the court also
noted that courts “have been almost unanimous in their
recognition of a [wrongful birth] cause of action against a
physician or other health care provider where it is alleged
that but for the defendant's negligence the parents would
have terminated the congenitally or genetically defective
fetus by abortion.” Id. at 506 n. 4. Nielson did not except
Utah from that list.


2 The court in Nielson distinguished between wrongful
pregnancy, wrongful life and wrongful birth actions
in the following way:


‘Wrongful pregnancy,’ or ‘wrongful conception’
as it is occasionally termed, refers to those cases
where parents bring a claim on their own behalf
for the monetary and emotional damages they
suffered as a result of giving birth to a normal
and healthy but unplanned and unwanted child.
Such actions are usually based upon a negligently
performed or counseled sterilization procedure
or abortion, or negligence in preparing
or dispensing a contraceptive prescription....
‘Wrongful birth,’ on the other hand, refers to
the cause of action whereby parents claim they
would have avoided conception or terminated
an existing pregnancy by abortion but for the
negligence of those charged with, among other
things, prenatal testing or counseling as to the
likelihood of giving birth to a physically or
mentally impaired child. ‘Wrongful life’ is the
corresponding action by or on behalf of an
impaired child alleging that but for the medical
professional's negligence, the child would not
have been born to experience the pain and
suffering associated with his or her affliction or
impairment.


C.S. v. Nielson, 767 P.2d 504, 506 (1988) (citations
omitted).


¶ 63 Assuming, arguendo, that it is unclear whether in 1983
this court recognized a “wrongful birth” cause of action,
we must examine whether a broader claim for medical
malpractice existed in Utah in 1983 that vindicated the
same rights. I conclude that it did. Wrongful birth is a
garden-variety medical malpractice claim requiring the
usual elements of negligence. There is no question that a
claim for medical malpractice existed in 1983 for medical
malpractice based on negligence. See Reiser v. Lohner,
641 P.2d 93, 98 (Utah 1982) (“It is a settled rule that the
physician must inform the patient of all substantial and
significant risks that may occur before operating on him ...
and the resultant injury must have been proximately
caused by the procedure administered”). Thus, a claim for
medical malpractice that vindicated the same rights as a
“wrongful birth” cause of action was recognized in 1983
and is protected by the constitution.


¶ 64 The next inquiry is whether the Act provides an
effective and reasonable alternative remedy for the remedy
eliminated. Under the first prong of the Berry test, article
I, section 11 “is satisfied if the law provides an injured
person an effective and reasonable alternative remedy ‘by
due course of law’ for vindication of his constitutional
interest.” Berry, 717 P.2d at 680. Here, the Act provides no
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effective or reasonable alternative remedy. In fact, unlike
Berry, Horton, Sun Valley, and Craftsman (all article I,
section 11 challenges to statutes based on statutes of
limitation or statutes of repose), or Condemarin (an article
I, section 11 challenge based on a liability cap for medical
malpractice), the Act provides no remedy whatsoever,
completely cutting off an injured plaintiff's *456  access to
the courts. See Craftsman, 1999 UT 18, ¶¶ 19–23, 974 P.2d
1194; Condemarin, 775 P.2d 348; Horton v. Goldminer's
Daughter, 785 P.2d 1087 (Utah 1989); Sun Valley Water
Beds of Utah, Inc. v. Herm Hughes & Son, Inc., 782 P.2d
188 (Utah 1989); Berry, 717 P.2d 670 (Utah 1985). The
majority opinion acknowledges that the Act may create
a “safe harbor” for doctors from “certain professional
malpractice claims.” Maj. Op. at ¶ 13.


¶ 65 In Nielson this court acknowledged that “[t]he
failure to recognize a cause of action against a physician
who negligently performs surgical sterilization procedures
would be a grant of absolute immunity to a physician
whose negligence results in injury to the patient.” Nielson,
767 P.2d at 506 (citations omitted). The court declined
to grant medical providers such broad immunity and saw
“no reason why a physician who performs such surgery
[sterilization] should be held to a lesser standard of care
than a physician or surgeon who performs any other
surgical procedure.” Id. at 508. This court also warned
that “[s]uch a ruling could lead to a decrease in the
standard of care, and would leave victims of professional
negligence without a remedy' ” violating article I, section
11. Id. Nielson's reasoning applies equally to plaintiffs'
claims of negligent testing and counseling.


¶ 66 The only major difference between Nielson and the
instant case is that in Nielson the negligence occurred in the
provision of information about sterilization prior to birth
and in this case the negligence occurred in the provision
of genetic counseling prior to birth. In both cases, the
essence of the claim is that the parents received negligent
medical advice, leading to the birth of a child who would
not have been born but for the negligent advice. However,
under the Act and the majority's holding, in cases of
wrongful pregnancy a plaintiff has a remedy, whereas in
cases of wrongful birth the remedy has been completely
eliminated. This result is unfair; some victims of medical
malpractice have remedies and others do not, even when
the nature of the malpractice and of the injuries is
identical. Ms. Nielson knew of her alleged injury regarding
the negligent conveyance of information at the time she


became pregnant, and therefore she could sue. Ms. Wood,
on the other hand, could not know about the alleged
negligently provided information until after she gave
birth, and she cannot. Under the reasoning of the Nielson
court, there is no reason for the discrepancy. Because no
alternative remedies exist for medical negligence resulting
in birth of a physically or mentally impaired child where
the parents were denied information in the choice to
terminate the pregnancy, the Act fails the first prong of
the Berry test.


¶ 67 The second prong of the Berry test states that “if
there is no substitute or alternative remedy provided,
abrogation of the remedy or cause of action may be
justified only if there is a clear social or economic evil
to be eliminated and the elimination of an existing legal
remedy is not an arbitrary or unreasonable means for
achieving the objective.” Berry, 717 P.2d at 680. This
prong requires a balancing test “wherein the exigencies
associated with the ‘social or economic’ evils addressed
by legislation must be weighed against the reasonableness
of its intrusion upon personal rights.” Condemarin, 775
P.2d at 360. Completion of this balancing test requires
an examination of the Act in question as well as an
examination of legislative history.


¶ 68 On its face, this act does not identify a social or
economic evil to be eliminated. Where no evil is identified,
the court should look to the “obvious purpose” of the
legislation. Horton, 785 P.2d at 1094; Ross v. Schackel,
920 P.2d 1159, 1166 (Utah 1996). From the language of
the Act and from its history, it is clear that its purpose
was to eliminate or reduce opportunities for the exercise
of the lawful choice to abort a fetus with a prenatally
diagnosed defect. See Utah Legislative Survey: Wrongful
Life and Wrongful Birth (hereinafter “Wrongful Life”),
1984 Utah L.Rev. 221, 224 n. 747. However, since the right
to choose whether or not to abort is statutorily protected
in Utah, Utah Code Ann. section 76–7–302, as well as part
of a fundamental right to privacy under the United States
Constitution, Planned Parenthood v. Casey, 505 U.S. 833,
112 S.Ct. 2791, 120 L.Ed.2d 674 (1992), it *457  cannot
be considered a “social evil” for the purposes of article I,


section 11. 3  Since there is no other evil identified, the Act
does not eliminate a social evil and does not satisfy the
second prong of the Berry test. Additionally, since there
is no evil that was eliminated with the Act, there is no
need to examine whether the elimination of the existing



http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTCNART1S11&originatingDoc=I8ee0446cf53e11d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTCNART1S11&originatingDoc=I8ee0446cf53e11d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTCNART1S11&originatingDoc=I8ee0446cf53e11d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTCNART1S11&originatingDoc=I8ee0446cf53e11d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999071089&pubNum=661&originatingDoc=I8ee0446cf53e11d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999071089&pubNum=661&originatingDoc=I8ee0446cf53e11d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1989069545&pubNum=661&originatingDoc=I8ee0446cf53e11d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1989138883&pubNum=661&originatingDoc=I8ee0446cf53e11d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1989138883&pubNum=661&originatingDoc=I8ee0446cf53e11d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1989138882&pubNum=661&originatingDoc=I8ee0446cf53e11d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1989138882&pubNum=661&originatingDoc=I8ee0446cf53e11d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1989138882&pubNum=661&originatingDoc=I8ee0446cf53e11d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986112259&pubNum=661&originatingDoc=I8ee0446cf53e11d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1989004851&pubNum=661&originatingDoc=I8ee0446cf53e11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_661_506&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_506

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1989004851&pubNum=661&originatingDoc=I8ee0446cf53e11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_661_506&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_506

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1989004851&originatingDoc=I8ee0446cf53e11d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTCNART1S11&originatingDoc=I8ee0446cf53e11d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTCNART1S11&originatingDoc=I8ee0446cf53e11d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986112259&pubNum=661&originatingDoc=I8ee0446cf53e11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_661_680&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_680

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1989069545&pubNum=661&originatingDoc=I8ee0446cf53e11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_661_360&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_360

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1989069545&pubNum=661&originatingDoc=I8ee0446cf53e11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_661_360&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_360

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1989138883&pubNum=661&originatingDoc=I8ee0446cf53e11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_661_1094&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_1094

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996159656&pubNum=661&originatingDoc=I8ee0446cf53e11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_661_1166&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_1166

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996159656&pubNum=661&originatingDoc=I8ee0446cf53e11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_661_1166&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_1166

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTSTS76-7-302&originatingDoc=I8ee0446cf53e11d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992116314&pubNum=708&originatingDoc=I8ee0446cf53e11d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992116314&pubNum=708&originatingDoc=I8ee0446cf53e11d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTCNART1S11&originatingDoc=I8ee0446cf53e11d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTCNART1S11&originatingDoc=I8ee0446cf53e11d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)





Wood v. University of Utah Medical Center, 67 P.3d 436 (2002)


464 Utah Adv. Rep. 8, 2002 UT 134


 © 2017 Thomson Reuters. No claim to original U.S. Government Works. 18


legal remedy was an arbitrary or unreasonable means for
achieving the objective.


3 However morally reprehensible abortion may be
to many people, for religious or other reasons,
the United States Constitution protects the right
of individuals to seek its use for reasons that are
sufficient to the person making the choice. Many
would disagree about the morality of aborting a
fetus with a severely defective condition, or a milder
one. Even more would disagree about terminating a
pregnancy to avoid having a child of one gender or
the other. The federal constitution does not permit
the state to regulate such personal, individual moral
choices, however. Interestingly, international ethical
norms assert that abortion for gender selection is
unethical and a violation of human rights, whereas
there is no similar view of abortion for the prevention
of genetic and other birth defects. See Adrienne
Asch, Prenatal Diagnosis and Selective Abortion: A
Challenge, 89 Am. J. Pub. Health 1646 (1999).


¶ 69 In sum, the Act fails the Berry test. First, it precludes
a remedy for wrongful birth based upon negligence, yet
provides no alternative remedy. Second, the Act attempts
to discourage an act that is constitutionally and statutorily
protected by placing a significant burden on its exercise.
The Act therefore violates article I, section 11 of the Utah
Constitution.


III. DUE PROCESS


¶ 70 The majority opinion holds that the legislature's
refusal to permit recovery for wrongful birth is permissible
in that its action does not interfere with federal or state
constitutional due process. I disagree.


A. Federal Due Process


¶ 71 Roe v. Wade established a woman's right to an
abortion as a right of privacy founded in the First, Fourth,
Fifth, Ninth, and Fourteenth amendments, as well as
in the penumbra of the Bill of Rights. 410 U.S. 113,
152, 93 S.Ct. 705, 35 L.Ed.2d 147 (1973). Since Roe, the
United States Supreme Court has held that the right of a
woman to terminate her pregnancy is specially protected
by the Due Process Clause. Planned Parenthood v. Casey,
505 U.S. 833, 846, 112 S.Ct. 2791, 120 L.Ed.2d 674
(1992) (plurality opinion); Stenberg v. Carhart, 530 U.S.


914, 120 S.Ct. 2597, 147 L.Ed.2d 743 (2000) (adopting
Casey purpose and effect test in majority opinion). Casey
established that a law that infringes on a woman's right to
abortion is unconstitutional if it has the “purpose or effect
of placing a substantial obstacle in the path of a woman
seeking an abortion of a nonviable fetus.” Casey, 505 U.S.
at 877, 112 S.Ct. 2791 (emphasis added). An obstacle is
substantial if it is “calculated [not] to inform a woman's
free choice, [but to] hinder it.” Id.


¶ 72 The Casey court also noted that a law with such a
purpose would be invalid “because the means chosen by
the State to further the interest in potential life must be
calculated to inform the woman's free choice, not hinder it.”
Id. at 877, 112 S.Ct. 2791 (emphasis added). In fact, the
Casey Court repeatedly emphasized that informed choice
was central to a woman's liberty interest, going so far as to
encourage legislation “aimed at ensuring a decision that
is mature and informed.” Id. In short, if a law has an
improper purpose in hindering a woman's free choice in
obtaining an abortion, such as the Utah Wrongful Life
Act, it violates the Due Process Clause of the United States
Constitution and is invalid. Id. at 877.


¶ 73 Here, the purpose of Utah's Wrongful Life Act is
to discourage and burden a woman's choice to obtain an
abortion; the Act serves to interfere with the provision
of accurate and correct information regarding the health
of a fetus. It also improperly aims to reduce or eliminate
abortion, which becomes obvious when examining its
legislative history.


¶ 74 The majority opinion notes that “[t]he statute's
purpose is not to unduly burden the ability of a woman
to abort an unviable fetus, but to prevent lawsuits for
wrongful birth and thereby ‘encourage all persons to
respect the right to life of all other persons.’ ” Maj. Op.
at ¶ 18 (citation omitted). It then contends *458  that it
“need not examine the legislative history of th [is] statute
to discover the legislative intent.” Maj. Op. at ¶ 19. It
also opines that “where the legislative purpose is expressly
stated and agreed to as part of the legislation, we do not
look to the views expressed by one or more legislators
in floor debates, committee minutes, or elsewhere, in
determining the intent of the statute.” Id. Therefore the
court holds that the statute is facially constitutional.


¶ 75 The majority opinion disregards, in my view, the
appropriate test for determining whether a statute has
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a constitutionally improper purpose. While the opinion
correctly states that as a general rule legislative history
is relevant only where statutory language is ambiguous,
this rule does not apply where the purpose of a statute
is alleged to determine its constitutionality. In fact, the
United States Supreme Court has ignored the general
rule in the area of abortion as well as other areas.
Edwards v. Aguillard, 482 U.S. 578, 586, 107 S.Ct. 2573,
96 L.Ed.2d 510 (1987). To determine if a statute has an
improper purpose, a court must look beyond the statute's
unambiguous language to the legislative history. Id. at
594–95, 107 S.Ct. 2573 (noting that a finding of improper
purpose is determined by analyzing the statute on its face
as well as its legislative history). This is especially true
when analyzing the legislative purpose under the Casey
purpose prong. See generally Jane L. v. Bangerter, 102
F.3d 1112, 1116 (10th Cir.1996) (“A forbidden purpose
may be gleaned both from the structure of the legislation
and from examination of the process that led to its
enactment.”); Richmond Med. Ctr. For Women v. Gilmore,
55 F.Supp.2d 441, 486 (E.D.Va.1999) (“under Casey,
the legislative intent behind the enactment is a pertinent
inquiry”).


¶ 76 In fact, the United States Supreme Court has
even noted that a court does not need to accept a
legislature's express and unambiguously stated purpose if
the legislative history shows that the proffered purpose
was not sincere, but merely a sham. Edwards, 482 U.S.
at 586, 107 S.Ct. 2573 (finding statute unconstitutional
after legislative history revealed that legislature's stated
purpose in statute was not sincere). See also Bangerter,
102 F.3d at 1116 (striking down a Utah statute with a
preamble that expressly declared the statute's purpose was
protecting lives and the right to life of unborn children and
holding that limiting availability of abortions after twenty
weeks gestational age to only three narrow circumstances
was unconstitutional).


¶ 77 I disagree, moreover, with the majority opinion's
conclusion that the Act expresses an allegedly proper
and unambiguous purpose. The Act's plain language
eliminates a cause of action that would otherwise exist but
for the link between the cause of action and abortion. The


text of the Act 4  states that its purpose is to “encourage
all persons to respect the right to life of all persons ...
including all unborn persons.” Utah Code Ann. § 78–11–
23 (1983). The Act bans all actions based on negligence
where birth occurred instead of an abortion.


4 The language of the Act is as follows:
The legislature finds and declares that it
is the public policy of this state to
encourage all persons to respect the right
to life of all other persons, regardless of
age, development, condition or dependency,
including all handicapped persons and all
unborn persons.
A cause of action shall not arise, and damages
shall not be awarded, on behalf of any person,
based on the claim that but for the act or
omission of another a person would not have
been permitted to have been born alive but would
have been aborted.
The failure or refusal of any person to prevent the
live birth of a person shall not be a defense in any
action, and shall not be considered in awarding
damages or child support, or imposing a penalty,
in any action.


Utah Code Ann. § 78–11–23–25.


¶ 78 Looking at the statute as a whole, it seeks to “respect
the life of ‘unborn persons' ” by immunizing medical
care providers from liability for negligent, reckless or
intentional acts only when those acts prevent abortions
from occurring. This language demonstrates quite clearly
that the purpose of the Act is to reduce or eliminate
abortion, even at the cost of standards of due care for
medical care providers. Although the language of the
Act does not explicitly state that its purpose is to reduce
abortions, the only available inference from connecting
the first *459  and second sections of the Act is that there
is such an unconstitutional motive. The purpose of the Act
is to respect the lives of the unborn, but its provisions can
have no effect other than to reduce abortion or at least to
penalize its use. Therefore, the text of the Act taken as a


whole reflects an improper purpose. 5


5 If the purpose of the Act was really to prevent
punishing doctors who did not want to perform
abortions the Act would have codified the right to
refuse to perform an abortion without eliminating
a person's right to judicial redress for injury caused
by medical malpractice. See 42 U.S.C. § 300a–7
(Supp.2002).


¶ 79 Besides the improper purpose inherent in the structure
and text of the statute itself, legislative history conclusively
demonstrates that its purpose was to place an obstacle
in the path of those choosing to abort. The due process
challenge to this Act will be no surprise to its drafters
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as the legislature's general counsel explicitly recognized
that this statute could be challenged on due process
grounds. Materials of Legislative General Counsel on
S.B. 149 (general counsel commenting in the Legislative
Approval letter that he would “imagine a challenge to
this [S.B. 149] as being a violation of due process, and
perhaps equal protection”). As noted above, this court
must look to the legislative history to discover if the
expressed purpose was in fact the true purpose or merely
a sham. Legislative history indicates that the purpose
behind the Act was to eliminate wrongful life actions
which have four “frightening implications.” Materials
of Legislative General Counsel on S.B. 149. See also
Wrongful Life, supra ¶ 67, at 224 n. 747 and accompanying
text; Salt Lake Trib., June 20, 1999, at C7 (quoting Lynn
Wardle, the Act's drafter, as stating “there are a lot
of people who believe abortion is an abhorrent moral
crime, so the purpose was to protect them from being
forced by pressures to be collaborators or accomplices


in something they find morally abhorrent.”). 6  Two
of the four frightening implications were that the
wrongful life concept may “eliminate virtually all
handicapped children” and “increase the incidence of sex-
selection abortions.” Id. (noting that “if an obstetrician/
gynecologist knows he may be sued for [wrongful birth]
he'll find it in his best interests to ensure that handicapped
newborns (who somehow slip through the screening


programs) do not survive”). 7  By naming two extreme
examples of what people can legally do under the current
abortion regime, the drafter indicates his disapproval
of these types of abortions and attributes them to the
wrongful life concept. Id. (noting also that the wrongful
life concept “treats babies as manufactured products and
prenatal screening as quality control”). By noting the
nexus between wrongful life actions and sex-selection
abortions or defective fetus abortions, the drafter of the
Act was clearly trying to reduce these types of abortions by
eliminating the remedy of wrongful life. Even if it were true
that pre-natal testing increases the number of abortions,
which it is not, this purpose is still improper under the
Casey purpose prong.


6 Ironically, studies have shown that diagnosing fetal
conditions has actually reduced the number of
pregnancy terminations, as many women in the high
risk category would have terminated a pregnancy had
they not known the health of their fetus. The Pro–
Life Bonus of Amniocentesis, 302 New Eng. J. Med.
925 (1980) (noting that the increased availability of


prenatal testing has led many women who would not
have considered having children to get pregnant).


7 This statement, of course, is tantamount to an
assertion that negligent physicians are likely to be
murderers as well.


¶ 80 The Act's legislative history also indicates that
the drafters intended the Act to interfere with parents
becoming “informed” regarding the health of their fetus.
According to a proponent instrumental in drafting the
Act, it was passed because of an emerging trend in
genetic testing. See Materials of Legislative General
Counsel on S.B. 149; Wrongful Life, supra ¶ 67, at
224 n. 748 and accompanying text. The proponents
reasoned that if wrongful birth actions were allowed,
physicians would routinely perform genetic testing in
order to avoid malpractice suits. The proponents feared
that routine genetic testing encouraged abortions by
“informing parents” of the test results. Wrongful Life,
supra ¶ 67, at 224 n. 748 and accompanying text. Thus,
to discourage testing and eliminate the repercussions of
not informing parents, the legislature passed the *460
Act anticipating that the uninformed parents would not
choose to abort. Id. This purpose—to eliminate informed
choice—attempts to “place a substantial obstacle in the
path” of exercising a fundamental right to make an
informed decision regarding the reproductive process.
Further, the Act not only violates Casey by hindering the
ability to obtain correct and accurate information, but
it actually attempts to hinder a woman from exercising
the informed choice to abort a child. Therefore, the Act's
purpose violates the Casey test.


¶ 81 Since a law is unconstitutional if it has the purpose
or effect of placing a substantial obstacle in the path of a
woman seeking an abortion, there is no reason to examine
whether the effect of this statute was improper. However,
since the majority opinion considered the question of
whether the statute had an improper effect a “closer
question,” I will discuss this prong as well. Maj. Op. at ¶
21. I point out, however, that this discussion is necessarily
limited because of the procedural posture of the case. The
trial court dismissed this action and granted judgment on
the pleadings. Thus, no record has been developed on the
effect of the Act.


¶ 82 The effect of the Act substantially obstructs and
burdens a woman's exercise of an informed decision to
terminate a pregnancy. It allows information regarding
the health of a fetus to be negligently or intentionally
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withheld without consequences. This information is so
integral to informed choice that its omission burdens the
right to make an informed decision to abort. See Julie F.
Kowitz, Not Your Garden Variety Tort Reform: Statutes
Barring Claims for Wrongful Life and Wrongful Birth
are Unconstitutional under the Purpose Prong of Planned
Parenthood v. Casey, 61 Brooklyn L.Rev. 235, 265 (1995).


¶ 83 The Act shields physicians and other healthcare
providers from liability for failing to provide accurate,
medically correct information to their patients. It removes
a significant deterrent to the provision of incorrect
information, a deterrent function that is at the core
of all American tort law. See, e.g., Bowman v. Davis,
48 Ohio St.2d 41, 356 N.E.2d 496, 499 (1976) (“For
this court to endorse a policy that makes physicians
liable for the foreseeable consequences of all negligently
performed operations except those involving sterilization
would constitute an impermissible infringement of a
fundamental right.”). The Act, through removal of this
deterrent, sends a message condoning, if not encouraging,
violations of the right to choose abortion by permitting
physicians to negligently withhold information relevant
to the choice. As Justice Howe observed in Payne,
“Courts accordingly have recognized that physicians
who perform testing and provide advice relevant to the
constitutionally guaranteed procreative choice ... have a
corresponding obligation to adhere to reasonable standards
of professional performance.” Payne, 743 P.2d at 189
(emphasis added). The majority concludes that the Act
does not create a “safe harbor for health care professionals
who withhold information” because it is likely that
other claims and professional discipline may result from
intentionally withholding information. Maj. Op. at ¶¶ 21,
24 (noting breach of contract as an example of a claim
that may still exist). The problems associated with the
regulatory process and/or criminal remedies are entirely
unaddressed by this record, and I cannot agree that the
majority's assertion is accurate. Furthermore, the Act also
creates a safe harbor for doctors who negligently provide
information regarding the health of the fetus that may still
infringe upon a woman's right to make an informed choice
regarding a pregnancy, as was alleged here.


¶ 84 In addition, the majority opinion goes on to
say that “just because one cannot sue her physician
for wrongful birth ... [does not necessarily mean that
physicians who disfavor abortion] are therefore inclined
not to reveal information that would likely influence


a woman to abort an unborn child.” Maj. Op. at
22 (citation omitted). In essence, this is an argument
that the Act will not induce doctors to practice less
carefully or to withhold information from women seeking
abortion. Of course, I agree that though the Act may
not induce doctors to intentionally withhold information,
it nonetheless insulates them from liability for providing
negligent information. This undermines a fundamental
*461  theory of tort law, that the imposition of sanctions


on negligent behavior will deter such behavior. Further,
even the drafters of the Act recognized that it would
have some effect on doctors, since they purported to draft
it in part to protect anti-abortion doctors from having
to perform prenatal tests that would reveal information
about the health of a fetus. Materials of Legislative
General Counsel on S.B. 149.


¶ 85 In addition, the majority opinion notes that the
Act does nothing to hinder a woman “who has made
the decision” to abort a fetus; this observation misses
the point. Maj. Op. at ¶ 23. The point is that the
Act condones the placing of substantial obstacles in
the path of one seeking to make an informed decision
about an abortion. Therefore, in addition to the Act's
purpose to prevent abortions, its effect is to obstruct
the right to informed reproductive choice. Accordingly,
the Act creates an undue burden on constitutionally
guaranteed rights, violates due process principles, and is
unconstitutional.


¶ 86 Justice HOWE concurs in Part I of Chief Justice
DURHAM's dissenting opinion.


RUSSON, Justice, concurring in Chief Justice
DURHAM's opinion:
¶ 87I concur in Chief Justice Durham's dissenting opinion.
In my view, the central consideration in this case is
the preservation of a patient's ability to make informed
medical decisions and choices based on full, open, and
frank information from and discussions with his or her
physician. In that regard, the cause of action presented in
this case should be characterized as one for simple medical
malpractice negligence arising out of the hospital's alleged
failure or delay in informing the patient of the results and
interpretation of certain genetic tests in connection with a
pregnancy.
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¶ 88 Justice Wilkins' analysis concerning whether Utah
recognized a cause of action for wrongful birth prior to
the enactment of the Utah Wrongful Life Act (“Act”) is
too formalistic in its insistence that a particular label (here
“wrongful birth or life”) attached to a cause of action must
have been specifically and explicitly adopted by this court
in order for that cause of action to be said to have been
recognized in Utah. What is determinative in this case, and
in any case, in the application of the Berry test's threshold
question of whether a statute abrogates an existing cause
of action is the nature of the cause of action, not the label
placed on the cause of action.


¶ 89 Here, plaintiffs have brought a cause of action that,
while termed “wrongful birth,” simply pleads a claim for
medical malpractice or negligence. This case is no different
than a run-of-the-mill medical malpractice suit. Prior to
the enactment of the Act, a plaintiff who was negligently
given incomplete or inaccurate information by a physician
upon which information she relied in making an informed
choice about a particular medical procedure or treatment
could maintain an action against the physician for medical
malpractice or negligence if the physician's negligence was
the proximate cause of an injury to her. The same should
be true in this case.


¶ 90 In the instant case, plaintiffs allegedly were
given delayed, incomplete, or incorrect information
about genetic test results related to a pregnancy. The
allegedly incorrect information or lack of information
influenced the couples' medical decision regarding


whether to continue the pregnancy, proximately resulting
in some harm to them. In any other medical context
concerning any other medical condition or procedure,
such circumstances would presumably support a cause
of action for medical malpractice negligence. The fact
that this case involves the controversial issue of abortion
does not and should not affect the characterization of the
cause of action or the legal analysis used to arrive at that
characterization.


¶ 91 Because the cause of action stated in this case is
one for simple medical malpractice negligence, a cause of
action clearly recognized in Utah prior to the enactment of
the Act, and because the Act abrogates totally that cause
of action, the Act must pass muster under the Berry test
to be constitutional.


¶ 92 I agree with Chief Justice Durham's Berry analysis
and her resulting conclusion that the Utah Wrongful Life
Act is an unconstitutional violation of article I, section 11
of the Utah Constitution. Therefore, I would *462  hold
that the Utah Wrongful Life Act does not bar Wood's
complaint, the trial court's grant of judgment on the
pleadings was error, and the case should be remanded for
further proceedings consistent with this opinion and Chief
Justice Durham's dissent.


All Citations


67 P.3d 436, 464 Utah Adv. Rep. 8, 2002 UT 134
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Supreme Court of Utah.


Ernie ZAMORA, Plaintiff and Appellant,
v.


Lorin DRAPER, Robert B. Clements and
Joe Greiner, Defendants and Respondents.


No. 17263.
|


Aug. 6, 1981.


Action was brought against police officers alleging that
plaintiff was assaulted by them. The second District
Court, Weber County, Ronald O. Hyde, J., dismissed
action based on defendants averment that they were police
officers and that plaintiff failed to file bond provided for
in statute governing actions against officers, and plaintiff
appealed. The Supreme Court, Crockett, Retired Justice,
held that: (1) factual issue as to whether defendants were
acting as peace officers at time of alleged assault needed to
be resolved before court could dismiss action on ground
that defendants were acting as peace officers and not as
private individuals; (2) statute was not unconstitutional
as applied in usual and ordinary circumstances; and (3)
trial court's dismissal of plaintiff's complaint without
determining whether plaintiff was unable to post bond
required by statute was improper.


Reversed and remanded.


Attorneys and Law Firms


*79  Paul Gotay, Ogden, for plaintiff and appellant.


Scott Daniels, Salt Lake City, Timothy W. Blackburn,
Ogden, for defendants and respondents.


Opinion


CROCKETT, Retired Justice:


Plaintiff Ernie Zamora appeals from the granting of the
defendants' motion to dismiss his complaint, wherein he
alleges that he was assaulted by them. The dismissal was
based on the defendants' averment that they are Ogden
Police Officers and that the plaintiff failed to file the bond
provided for in Section 78-11-10, U.C.A., 1953.


That statute states:


Before any action may be filed
against any sheriff, constable, peace
officer, ... when such action arises
out of, or in the course of the
performance of his duty, ... the
proposed plaintiff, as a condition
precedent thereto, shall prepare and
file ... a written undertaking with
at least two sufficient sureties in an
amount to be fixed by the court, ...
for the payment to the defendant
of all costs and expenses that may
be awarded against such plaintiff,
including a reasonable attorney's fee
to be fixed by the court .... the
prevailing party therein shall, ...
recover from the losing party therein
such sum as counsel fees as shall be
allowed by the court.


Three issues are raised by plaintiff:


First, that the statute does not apply because he sues the
defendants as laymen, not as police officers;


Second, that the statute is unconstitutional; and


Third, particularly so as applied to him, because he is
impecunious and unable to furnish the bond.


Charging Defendants as Private Individuals


In regard to plaintiff's argument that inasmuch as his
complaint expressly charges the defendants as private
individuals, and not as police officers, the statute does not
apply, the following observations are pertinent:


[1]  [2]  There can be no doubt about the proposition
that the statute was never intended, nor can it be properly
applied, as a blanket protection against suits for alleged
wrongs done by persons who happen to be peace officers
where the alleged wrongs have no connection with their


official duties. 1  The other side of that proposition is that
when it reasonably appears to the court that the alleged
wrong arises out of actions in connection with, or related
to, the performance of an officer's duty, a person suing
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him should not be able to circumvent the statute by simply
alleging that the defendant acted outside his duty and thus
in his private capacity.


1 See Wright v. Lee, 104 Utah 90, 138 P.2d 246 (1943).


*80  [3]  Upon the basis of the plaintiff's averments and
representations to the trial court that the defendants were
not acting as peace officers, as opposed to the affidavits
of the defendants asserting that they were, there appears
to be a diametric dispute on that issue, which needs to
be resolved before the court could assume it to be a fact,
and peremptorily dismiss the action on the ground that the
defendants were acting as police officers and not as private


individuals. 2


2 This is said in full awareness of the wording of Sec.
78-11-10 which seems to require the furnishing of
the bond “before any action may be filed against
any ... officer ...” In this action, the complaint did not
mention that the defendants were peace officers, the
response of the defendants first raised that issue.


Constitutionality of the Statute


[4]  There are certain principles of law relating to
the validity of statutes which have a bearing on the
problem of constitutionality here presented. The first and
foundational one is that the prerogative of the legislature
as the creators of the law is to be respected. Consequently,


its enactments are accorded a presumption of validity; 3


and the courts do not strike down a legislative act unless
the interests of justice in the particular case before it
require doing so because the act is clearly in conflict with


the higher law as set forth in the Constitution. 4


3 Ellis v. Social Services Dept., etc., Utah, 615 P.2d
1250 (1980); Newcomb v. Ogden City, etc., 121 Utah
503, 243 P.2d 941 (1952).


4 Salt Lake City v. Perkins, 9 Utah 2d 317, 343 P.2d
1106 (1959); 3 Am.Jur. 383, cited in our case of
Heathman v. Giles, 13 Utah 2d 368, 374 P.2d 839
(1962).


[5]  It is noteworthy that the statute under consideration
has previously been involved in cases before this Court
under differing circumstances and has not been declared


unconstitutional. 5  With respect thereto, we see no


persuasive reason to disagree with these propositions
supportive of the validity of the statute: that peace officers
are in an especially hazardous calling rendering a service
essential to public safety and welfare. While it is the
privilege of most of us to steer clear of situations where
there is violence and danger, it is the sworn duty of peace
officers to go into such situations. Without extenuating
thereon, this exposes them to the possibility of becoming
involved therein and of incurring animosities of those
engaged in such troubles, with the consequent risks of
lawsuits which may emanate therefrom.


5 See Kiesel v. Dist. Ct., 96 Utah 156, 84 P.2d 782
(1938); Wright v. Lee, 101 Utah 76, 118 P.2d 132
(1941).


Because of what has just been said, we see nothing
inherently unreasonable in the legislature viewing it as
within the police power of the sovereign, in the interest
of maintaining the peace and good order of society,
to provide this measure of protection to that class of
officers who are willing to undertake that hazardous


responsibility. 6  Therefore, it is our view that the statute
in question is not necessarily unconstitutional as applied
in usual and ordinary circumstances. But as has been
recognized, a statute may be constitutional as applied
in one set of circumstances, yet may conflict with some
constitutional mandate if improperly applied in other


circumstances. 7  This case is a good illustration, as will be
seen from what is said below.


6 That legislature may treat a class of persons favorably
for the purpose of preserving the public health, safety
or welfare, see Allen v. Intermountain Health Care,
Inc., Utah, 635 P.2d 30, (1981), and authorities
therein cited.


7 See Ellis v. Social Services Dept., footnote 3 above,
and authorities therein cited.


Plaintiff's Alleged Impecuniosity


[6]  Plaintiff's contention that due to his impecuniosity he
should not be required to furnish the bond that requires
looking at and comparing other aspects of our law. This
is so because the totality of the law is not always to be


found in one statute. 8  It is often not only desirable, but
necessary, to *81  give consideration to other provisions
of the law bearing on the problem. If there appears to be
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overlapping or inconsistency, if it is possible to do so, the
statutes should be so interpreted and applied as to avoid
conflict, and to harmonize with higher principles of justice
as set forth in the Constitution.


8 Snyder v. Clune, 15 Utah 2d 254, 390 P.2d 915 (1964).


Such a higher principle of justice applicable to this
controversy is stated in Article I, Section 11, of our Utah
Constitution:


All courts shall be open, and every
person, for an injury done to him in
his person, property or reputation,
shall have remedy by due course
of law, which shall be administered
without denial or unnecessary delay;
and no person shall be barred from
prosecuting or defending before any
tribunal in this State, by himself or
counsel, any civil cause to which he
is a party.


This assurance that everyone must have access to the
courts to avail themselves of the processes of justice is
implemented in Section 21-7-3:


Any person may institute, prosecute, defend and appeal
any cause in any court in this state by taking and
subscribing, before any officer authorized to administer
an oath, the following:


I, AB, do solemnly swear (or affirm) that owing to my
poverty I am unable to bear the expenses of the action
or legal proceedings which I am about to commence ....


The following section, 21-7-4, further provides:


On such oath or affirmation being
filed with any justice of the peace or
clerk of any court, such justice of the
peace or clerk, as the case may be,
shall at once file any complaint ...
do any and all things necessary or
proper to be done as promptly as if
such litigant had fully paid all the
regular fees; ...


It requires but little reflection to realize that if the
requirement of furnishing a bond were in all circumstances
an absolute bar to the commencement of an action, the


purpose and effect of the constitutional provision and
the statutes just quoted would be defeated, and injustices
may go unrectified. For example: Assume some ever so
outrageous mistreatment or abuse of a person who is in
such abject poverty that he could not post a bond. Unless
the filing fee and the bond are obviated by his sworn
oath to those facts, he would be utterly helpless to avail
himself of his right to access to the courts. It hardly need
be pointed out that this could open the way to any kind of
oppressive treatment however cruel or diabolical, without
the perpetrator being brought to account.


It is suggested that indiscriminate allowance of the filing of
such suits is contrary to the express wording of the statute
and defeats its purpose of affording protection to peace
officers against frivolous and/or vexatious lawsuits by
compelling them to come forward and defend. A pertinent
rejoinder to this is that the danger of filing meritless
actions also exists as to other kinds of lawsuits. It is the
responsibility of the courts not only to see that the purpose
of the statute in protecting police officers is served, but
also to safeguard the rights of persons who claim they have
suffered injury.


The courts have the means at their command of
conducting appropriate preliminary procedures to make a
determination on these essential propositions: a) whether
it is so clear and without dispute that it can be ruled as
a matter of law that the action has no connection with
or relationship to the defendants duties as police officers;
and (b) even if it does, whether the plaintiff is in fact
impecunious and unable to furnish the bond. As to latter,
it is significant that the statute itself allows some flexibility
wherein it provides that the bond shall be “in an amount
fixed by the court ....” This would permit the court to fix
the bond in accordance with the plaintiff's circumstances,
however impoverished he may be, and yet allow him access
to the court to seek justice, as assured by Sec. 11 of Article
I of our State Constitution, quoted above.


Our conclusions are: That the statute should be so
applied as to harmonize with the ideals embodied in our
Constitution of *82  affording all persons equal justice
under law, and of access to the courts to serve that


purpose; 9  that to dismiss the plaintiff's complaint out
of hand was improper; and further, that the interests of
justice require that this case be remanded for proceedings
consistent with this opinion, including a preliminary
determination as to whether the alleged wrongful actions
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of defendants were related to their duties as police officers,
and if so, as to plaintiff's ability to furnish a bond, and of
what amount. No costs awarded.


9 See Boddie v. Conn, 401 U.S. 371, 91 S.Ct. 780, 28
L.Ed.2d 113 (1971), holding that it was denial of equal
protection of the law to refuse impecunious divorce
proceedings; but cf. Kras v. United States, 409 U.S.
434, 93 S.Ct. 631, 34 L.Ed.2d 626 (1973) excluding
bankruptcy proceedings from that rule.


HALL, C. J., and STEWART, HOWE and OAKS, JJ.,
concur.


MAUGHAN, J., did not participate herein;
CROCKETT, Retired Justice, sat.


All Citations


635 P.2d 78
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