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IN THE SUPREME COURT
OF THE STATE OF UTAH

HARRY SUTTONXN and :
¥. W, BLACK, doing business as
FAGER BEAVER ROOFIXNG

COMPAXNY,
Petitioners,
\ Case

— V8. ! No. 8033
THE INDUSTRIAL COMMISSION

OF UTAH, and

CURTIS OWEN RUPPF,

Respondents. |

BRIEF OF RESPONDENTS

STATEMENT OF FACTS

The Hager Beaver Boofing Company contracted with
ona Graber for the application of a roof {Tr. 12). Hager
Beaver’s foreman, Dan Reynolds, hired Glenn Curtis
and Curtis Owen Rupp to assist in the installation of
the roof (Tr. 40}. On Angust 27, 1958, which was the
first day of work, the elaimant, Curtis Owen Rupp, was
burned by hot tar (Tr. 10}. Eager Beaver had no insur-
ance coverage so Rupp made claim for compensation
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under the Workmen's Compensation Act. In a decision
rendered December 9, 1958, the Industrial Commissien
found that Curtis Owen Bupp was an cmplovee of the
Hager Beaver Roofing Company and that the vompany
was lable for all medical and hospital expenser and
eompengalion until applicant is released,

STATEMENT OF THE CASE

The sole question to be determined by this appeal is
whether the respondent, Curtis Owen Rupp, was an em-
plovee of the petitioner, Eager Beaver Loofing Com-
pany, or an independent contractor in relation to the
petitioner. The law iz well seiiled as to the definition
and distinetion between an employee and independent
contractor, Niricker v. Industrial Commission, BH U.
603, 188 P. 849 Christeqn v. Tndusinal Commaission, 113
U. 451, 196 P, 2d 502, The Utah Legislature has defined
the terms as are found in the Workmen’s Compensation
Act, Section 35-1-42, U.CLA. 1953

% * * Where any emplover procures any work to
be done wholly or in part for him by a contractor
over whose work he retains supervizion or con-
trol, and such work is a part or process in the
trade or business of the emplever, such contractor,
and all persons employed by him, and all sub-con-
tractors under him, and all persons employed by
any such subeontractors, shall be deemed, within
the meaning of this section, emplovees of such
original employer. Any person, firm or corpora-
tion engaged in the performance of work as an in-
dependeut contractor shall be deemed an employer
within the meaning of this section. The term ‘in-
dependent contractor,’ as herein used, is defined
to be any person, association or eorporation en-
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gared in the performanee of any work for another,
who, while so engaged, 1s independent of the
employver in all that pertaing to the execution of
the worlk, is not subject to the rnle or eontrol of
the emplover, 11 cngaged only in the performanee
of a defiuite job or picee of work, and is subordi-
nite {o the employer only in effecling a result in
accordanee with the employer’s design,”’

The Utah Supreme Court, in the case of Parkiison v.
Industrial Commission, 110 T 309, 172 P. 2d 133, affer
quoting the above statute, stated:

““From these definitions it iz apparent that
whether a workman is an ‘emplovee” or an ‘inde-
pendent contractor” s depenclent on (1} whether
the employer has the right to control his execntion
of the work, (2) whether the work done or to be
done ig a part or procass in the trade or business
of the emplover, and (3) whether the work done
or to be done iz a definite job or piece of work.

In Workmen’s Compensation cases-the courts have gen-
crally used these iests, and mainly numhber 1, to deler-
ming whether a person iz an emplovee,

STATEMENT OF POLNTS
Pomwt L

EAGER BEAVER ROOFING COMPANY BEAD
THE RIGHEHT TO CONTROL THHE WORK OF
CCRTIS OWEN RUPP.

Pomxr T1.

WORK PERFORMED OR T BE PER-
FORMED BY CURTIS OWHEN RUPE IS A
PART OR PROCESS TN THH TRADE OF
. EAGER BEAVER ROOFING COMPANY,
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Pomwr IIT.

TIIE WORK PERFORMED OR TO BE PER-
FORMED BY CURTIS OWEN RUPP TS NOT
A DEFINITE JOB OR PIECE OF WORK.

Poixr TV,

THE EVIDENCE IS SUFFICIENT TO SUP-
PORT THE DECISTON OF THE COMMISSION,

ARGUMENT
Poixt L

KHAGER BEAVER ROOKFING COMPANY HAD
THFE RIGHT TO COXNTROL TIIKE WORK OF
CURTIS OWEX RUPP.

One of the factors which must be considered is what
the intent of the Legislature was Iin enacting Section
33-1-42, U.C.A. 1953. In the case of Tieh Hire Clay
Company v. Industrigd Commission, 40 T, 24 183, the com-
pany contracted with one R. 8. James to furnish all
trucks and drivers to perform transporiaiion and de-
livery service. Upon the injury of one of the drivers, the
court, in recognizing the contract relationship, held that
the Utah Fire Clay Company had the right to exercise
control over the drivers of R, 8. James. The court stated:

“*The question for determination is, not whether
R, 8. James was a contractor, but whether, not-
withgtanding the contract relationship which is
clearly shown and which might be characterized by
some of the elements incident to the relationship
of independent contractor, it is such & relationship
as ia covered and referred to in the first sentence

L’J:I{\' the Institute of Museum and Library Services
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of the gnoted scetiom of the statute as distin-
guished from the status of independent contractor
defined in the latter part of the section. Such a
eontract 18 entirely proper and not in any sense
unlawful. There iz not anything in the statuote
which would preveni the company from having
its delivery work done under and pursuant to such
contract arrnngement, The Legizlature, howoever,
undertook by this scetion to provide that work-
men ¢hgeaged in certain kinds of contract employ-
raent should have the benefit of the Compensation
Law, and hag provided that such workmen are,
for the purposes of the act, to be regarded as em-
vloyces of the contrdctee.”’

Ag:ain the Utah Supreme Cmn't m ﬂ_m cuge of Angel v.
Industrial Commession of [Viah, 228 T, 509, ressoned:

L% * ¥ The infention of 1he first part of the statute
evidently wasg to provent a cosiom, which wag be-
coming prevalent wilth employvers, of pareeling out,
under guise of contracts, the work 1o be performed
among many so-called contractors, while at the
sume fime the emplover retained supervision and
coutrol of the work. This custom was clearly an
attempt to evade the provisions of the Industrial
Act and constituted the mischief which the Legis-
lature songht to remedy. In our opinion it made
na change in the general law as it existed belore
thie ast was passed, but it was, nevertheless, a sol-
et declaration of the Twegisiature thal whenever
the employer retained supervision and conirol of
the work to he performed, no matter what rela-
{ion he had songht to establish, the workmen under
liim were 1o be deemed his employes.’™’ '

In view of the legiglative intent, the eonrt should take
a clear view of the facts of this case and the practice of
the roefing industry in trying fo cvade their responsi-

-
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bilities under the Workmen’s Compensation Act by ¢reat-
ing u subterfuge of the law by attempting to make their
empleyees independent contractors under the guise of a
eontract as set forth in the fucts of this case. The Com-
miagsion, in deciding this ease, recognized this practice, for
it reads on page 50 of the transcript as follows:

““We have always looked with suspicion on a gen-
eral practice in the roofing industry to contract
labor, The usual result is a no-coverage case,”

The Commission based its decision on the right to control,
fer in its deeision on page 50 of the transcripf, it states;

“We emphasize the fact that the failure to exer-
eise the right to control is not controlling. It enly
makes the problem more difficult. In most of the
cages there 18 very little, if any, actual visual con-
trol although {he right exists.

““We believe that this case iz similar to Plen Con-
struetion Company v. Ind. Clom. 121 U. 375, 242
P. 2d 561, although the evidence in this case is not
as conclusive on the issue of econtrel. Apparcntly,
there was no actual control exercised by Eager
Beaver Roofing Company. However, there 1s some
evidence that Reynoelds was a foreman and that he
hired applicant.”

The facts and issve of the Plen ("onstruetion casc, supra,
are almost identical with the case at hand. The fol-

lowing is a comparison of the two cages:

(1) Companies in both cases contracted for the in-
stallation of a roof and the roofers were to be paid by
the square {Tr. 15).
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(2) Initial instruetions were given by the companiecs
in both cases as to how the roof should be put on {Tr. 21).

(3) The roofers hired an additlonal man to assist
them; in the Pleu case a shingler, and in the instant case,
Bupp, a kettleman (Tr. 31). The hiring in the principal
case was done by Hager Beaver’s foreman, which wonld
certainly make Eupp an employee of the company. The
testimony of Glenn (Curtig, Curtis Owen Rupp and Wen-
dell Barney was that Black, one of the partners of Ilager
Beaver, told them that Heynoids was their foreman {Tr.
21, 34, 39). Black tried to deny this by qualifying his
angwer and making a play on words as to what the defi-
nition of 4 loreman i, again lrying to evacde their respon-
sibililies under the Workmen’s Compensation Aet {Tr.
46). Reynolds was also given advanee pavments by Kagoer
Beaver Company, showing what a trusted cmployee he
was (Tre, 24, This court should be extremely eritieal of
the position taken by the petiiioner.

Petitioner, on page 3 of his brief, denied that Fager
Beaver emploved Rupp. Iven if this contention were
true, it would not weaken the respondents’ position, for
i the Pleu case, the court held that the shingler was
an emplovee even though the roofers hired him by placing
an ad in the paper, and the rompany had nothing to do
with the actual hiring.

(4) The additionsl man was to he paid out of the
square price that the companies agreed to pay the roof-
¢rs (I'r, 30). The instant case even goes further, for
Kager Beaver paid Rupp divect for his time (Tr. 44),
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(5) Material for the roof was furnished by the com-
panies. The Hager Beaver Company cven furnished the
roofer the use of thelr trucks, which certainly is an ele-
ment of employment (Tr. 16).

{6} In either case, there was no set time to report
for er leave work,

(7) The petitioners in the Plen ense were at the job
and cxercised actual control during the process of the
roofing, while in the principal case one of the partners
was 4t the job (Tr. 21) but the claimant was injured dur-
ing the morning of the first day’s work before there was
an opportunity for the partner to exercise actnal eon-
trol. All of the elements of confrol were present, but
there was no necessity to exercise control other than the
inritial ingtruetions which were given, Tf the job had pro-
ceeded as in the Plen case, and the roof was put on wrong
as in that case, Hager Beaver would have cerfainly
stepped In and exercised their right. The Ttah Supreme
Court, in the ease of Parkinsen v, Indusfrial Commission,
sﬁpi‘a, gtated :

“‘The most important of the determinatives of the
relationship belween workman and emplover 1s
that of control. The existence of a potential right
to control is sufficient to create the relationship
even though that right is in fact never exercised.
Luker Sand & Gravel Co, v, Industrial Commis-
aion,. supra; Utah Fire (May Co. v, Induostrial
Comm., 86 Utah 1, 40 P. 24 183; Annotation 120
A, L. R. 1031, To determine whether the right to
controel exists, all faets and eircumstances of the
relationship must be examined. The contract be-
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tween the parties ordinarily does not expressly
mention the right of control. And even though it
expressty abjures control by the cmployer, vet
the crployver-cmployee relationship may exist if in
It the right to control exists.”’

The right to control was preseut and the deeision of the
Industrial Cominission should be upheld.

Pomwr 1L

WORK PERFORMEKD OR TO BE PHR-
FORMIEED BY CURTLIS OWKN RUPP IS A
PART OR PROCEKSS IN TIIE TRADIK OF
EAGER BEAVER ROOFING COMPANY,

The next factor to be considered 18 whelhor the work
performed v Rupp was a parl or process 1o the buriness
of Bager Beaver Hoofing Company. This factor is only
important as to how it affects the control aspecet, for in
e Parkmson caxe, supra, the court said:

¢ = = I the work to be done iz a part or process
st the emplover’s business, it 1z more probable
thal the employer would closely supervise that
part or process and therefore more probable that
he has the right to centrol how the worleman does
hig joh. = * *77

The Supreme Court of Utah in the Utah Fire Clay case,
supra, in quoling [rom the Arizona casc of Grabe v Indus-
bregd Commission, 209 P, 1031, stated :

*A procures B to do certain work for him which
is a part or process in A’s trade or business, and
retaing supervision or control ever the work, then
B and all 3’s employees and subcontractors to the
Nth degree arve, for the purpuses of the Compen-

91 igitizatior ded by the Institute of Museum and Library Services
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sation Act, employecs of A, no matter what the
terms or method of employment or compensation.
Tt is ohvious that were this not so the benefieent
purposes of the act conld and would be casily de-
feated or cvaded by unscrupunlous employers
through the aid of various dummny infermediaries,
The statute therefore brushes aside all forms and
anbterfuges and provides that one just, simple,
and definite test. If {he work be part of the rego-
lar busineas of the alleged emplover, doces he retain
supervision or eontrol therecf? All octher mutters
are of importance only as they throw light on this
gunestion.’’

There 1s no doubt that the installation of the roof was
part of the process or irade of the Hager Beaver Roof-
ing Company, for their business is roofing. They entered
into a eoniract with Graber for the installafton of a
roof, and did not enter into a coniract lo contract for the
inatallation of the roof; in the one eaze & contract and
the other case a contract to contract.

Point TTT,

THE WORK PERFORMED OR T(O BE PER-
FORMED BY CTRTIS OWLEN RUPP T8 NOT
A DEFINITE JOB OR PIECE OF WORK.
The definite job test, like the part or process test, is
only important as to what hearing it has on the right
to control. This test does not mean only whether a per-
son performs a definite jobh, for many employees do that,
but whether it is a job that is not direetly related to the
employer's business, and one for which he would hire
an independent contractor to perform. The Parkinson
case, supra, slates: o

(@' the Institute of Museum and Library Services
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““The test of a ‘definite job or piece of work’ must
be taken largely with the faet that such work 1s of
the type that the workman did as pact of his inde-
pendent calling, e, his ‘own business.” Cerlainly
many employecs do a definite Job or piece of work.
In fact any employee does that at a particular
time. The definite job meant is something not
usnally done by the employer as part of his busi-
ness hut something he usnally gets some outside
party {o do. * ¥ *7
The petitioner, on page 3 of hia brief, takes the position
that ‘“Glenn Curtis was engaged only to do a definite
job and was free from the control of the partnership in
performance of the work.”” Although the respondent
does not agree with thiz position, the fact still remains
that Curtis Owen Ruapp was hired by Kager Beaver's
foreman as a kettleman to perform a ministerial task,
which would certainly not be a definite joh.

Poaxt 1V.

THE EVIDENCE IS SUFFICIENT TO SUP-
PORT THE DECISION OF THE COMMISSION.

The Utah cases are voluminons on the position taken
by the Supreme Court of the state in the vase of Park
Utah Consol, Hines Company v. Industrial Commission,
54 T. 481, 36 P, ] 972, It was there said:

“It seems daft and unjuristie, certainly malapro-
pos, that this court should be required te repeat-
edly cxpostulate with legists about prineiples so
well established, and to so frequentlly reaffirm thal
the findings and conclugions of the ¢commigsion on
questions of fact are conelusive, and final and are
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not subjoct to review, * * * and that they cannot
be disturbed unless it appears as a matter of law
that they are contrary to law and eontrary to the
evidence. We cannot weigh conflicting evidence,
nor direct which of the two or more reasonable in-

' ferences onghtf to be drawn from evidence not in

- conflict. ¥ * * In the determining of facta the
conclusions of the commission are like the verdiet
of a jury, and will not be interfered with by this
courf when supported by =ome substantial
evidence.”’

Az ig set forth above, there is sufficieni evidence to sup-
port the decizion of the commiggion,

CONCLUSION

Tt ie respectfully submitted that the Court should
affirm the decision of the Commission. *

Regpectfully suhmitted
WALTER L. BUDGE
Attorney General

HOMER F. WILKINSON
Assistant Attorney General

Attorneys for Respondents
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